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Collection already fer forth; yet, if they conſider, it is above thirty Years ſince the Seventh and Eighth Volumes were 
printed, and the great Number of Trials for Treaſon, Murder, Perjury, Fergery, &c. which have happened ſince that time, 
likewiſe a Rebellion within that Period (always productive of many Trials) their Admiration mult ceaſe. 

Beſides, Gentlemen mult have obſerved, in the Courſe of their Reading, a great many Trials have happened for different Crimes 
and Offences, which have never yet appeared in Print, but have been locked up in the Studies of thoſe who either took them, or 
had them taken in Short hand: Thoſe falling into other Hands, by Deaths or otherways, have either been purchaſed, procured, or 
generoully ſent in towards compleating this uſeful Work ; ſuch as Matthews's Trial for High Treaſon, in printing Vox P:- 
puli, Vox Dei, in 1719, which has lain dormant near fifty Years ; — Hales and Kinnerfley's Trials in 1728, for forging promiſſory 
Notes, in the Names of Robert Gibſon and Samuel Edwards, Eſquires (both Members of Parliament), and publiſhing them as true 
ones, for large Sums of Money, wrote on frank'd Covers given them to ſend into the Country; Huggins and Bambridęe's Trials, 
who were Wardens of the Fleet, with Corbett the Tipſtaff, and AZox the Keeper of the Marſhalſea Priſon, who were all proſecuted 
in 1729, for Murder, by Order of his Majeſty, on an Addreſs from the Houſe of Commons for that Purpoſe;—Vr. Frantlin's 
Trial, in 1730, for printing and publiſhing a Libel entitled, A Letter from the Hague; with ſeveral other Trials which were taken 
at large, with the Speeches of the Court and Counſel, are now firſt printed from Manuſcripts, and inſerted in this Collection. 

All the printed Trials, at full length, that we could hear of (and we have frequently advertiſed to procure them) publiſhed ſince 
the Seventh and Eighth Volumes, are brought into this Work, with great Additions to moſt of them, either by Arguments on the ſpe- 
cial Verdifts, Counſel's Opinion on ſome of the Caſes, or Accounts of the Priſoners Behaviour and dying Speeches, &c. and though ſeveral 
ſmall Trials, or Parts of Trials and Proceedings, have been printed or procured in Manuſcript, and were too minute to be inſerted 
in the Body of it; yet, in order to preſerve even them from being buried in Oblivion, we have given them a Place in the A ppendix ; 
for theſe ſcarce Pieces are of Value. and not to be collected but with great Difficulty and Expence; and it is hoped ſome Gentlemen 
of the Law, on reading them, will furniſh ſome Speeches or Arguments towards co-rpleating them, in caſe this Work comes to 
another Edition,— In this Appendix are likewiſe inſerted two Trials in Corporation Cauſes, now firſt printed from Manuſcript, viz. 
New. Romney and the Port of Haſtings, which were argued by ſome of the moſt eminent Counſel then at the Bar; the firſt before 
the Lord Chief-Juſtice Eyre, aud the latter before Lord Hardwicke; which were not procured time enough to be inſerted in the 
Body of the Work, | 

Some Trials in this Collection cannot (properly ſpeaking) be called State Trials, yet may be deemed good Precedents, and de- 
termine many Points of Law; therefore have their Uſe, and were thought too material to be omitted; and it would be confining the 
Collection in too narrow a Compals, to inſert only STATE TRIATS. Bur as the former Collection, in Six Volumes, publiſhed by Sol- 
lom Emlyn, Eſq. (who wrote that admirable Preface prefixed to the firſt Volume, and publiſhed 7ale's Fleas of the Crown in Folio) 
met with general Approbation, we have endeayoured to follow his Steps, and take in ſuch Trials, for Murder, Perjury, Fergery, &c. 
as have been publiſhed at large; for all Trials (even in theſe Caſes) are Helps to Hiſtory, ſetting forch the true State of the Caſe on 
both Sides, and are uſeful to the Gentlemen of the Law as well as Hiſtorians, as they give the Opinions cf the greateſt Lawyers on 


the different Points brought before them. 


„ 


This Work will receive conſiderable Addition from that upright Judge Mr. Juſtice Feſter, who, in his Caſes on the Crown Law, 


has given the Public ſeveral Reſolutions and Determinations of tne Court on ſome of the Trials of the Rebels, which are added after 
each of their Trials; but the greateſt Uſe made of that judicious Author, is his Speech on pronouncing the Judgment of the Court, 
in the Caſe of the King and Macaaniel, and his Gang of Thief-takers (which is inſerted after the Arguments of Mr, Hume and others 
on their ſpecial Verdict, which Arguments were never before printed); and alſo on the Queſtion put to the Judges, by the Houſe 
of Lords in Earl Ferrers's Cale, | | 

« 1. Whether a Peer, indicted of Felony and Murder, and tried and convicted thereof before the Lords in Parliament, ought to 
e receive Judgment for the ſame, according to the Proviſions of the Act of Parliament of the 'I wenty-fifth Year of his Majeſty's 
Reign, intituled, An Aci for better preveniing the horrid Crime of Murder!“ 

« 2, Suppoling a Peer, ſo indicted and convicted, ought by Law to receive ſuch Judgment as aforeſaid, and the Day appointed 
« by the Judgment for Execution ſhould lapſe before ſuch Execution done, whether a new 1 ime may be appointed for the Exe- 
« cution, and by whom?“ | | 

As the Affair of Mr. Auneſiey and Lord Angleſea made a great Noiſe, ſome Years ago, and occaſioned four Trials, carried on ar 
a vaſt Expence, we have inſerted them here, Firſt, Mr. Anneſey's for the Murder of Mr. Egyleſtone at Staines in Midaleſex., Second, 
hat of Lord Angleſea, and others, tried in Ireland, for an Aſſault on Mr. Anneſley, Mr. Mac Kercher, and others; Third, ſo much 
of the Trial in Ejectment, in Ireland, between Mr. Annzſiey and Lord Angleſea (which Trial at large is in almoſt every Hand) as will 
make the Reader entire Maſter of the whole Affair; with the Speeches and Opinions of the Lord Chief Baron Bowes, and the other 
Judges, at full Length, in that remarkable Cauſe ; which will ſerve for an Introduction to the Trial of Mrs. Mary Ileaih (Lady Al- 
tham's Woman) who was tried for Perjury, for the Evidence ſhe gave on that Trial in Ejectment. I he Acquittal of this Woman 
ſeems to have put a ſtop to the further Proceedings at that time; and ſince Mr. Anne/ley's Death, we do not hear they are as yet re- 
vived. The Trial of Elizabeth Canning, for Perjury, is here printed, though in a much fuller and larger Manner than it ever ap- 
peared in before this Publication. | 

As Scotland is Part of the united Kingdoms, and their Trials are conducted in a very ſenſible Manner, though their Method of 
Proceedings are different from ours, (in not bringing their Witneſſes into Court to be examined, only reading their Depoſitions taken 
in Writing on Oath) yet we ſhall inſert three or four of the moſt principal of them, to ſhew the:r Method of proceeding, and the 
Reaſoning and Learning of their Advocates. 

Some People may wonder we have not obtained ſome of the modern Trials, as Dr. Henzie for High Treaſon ; the Cock-Lane 
Ghoſt, &c. Our Anſwer is, we ſhould have been very glad to have obtained them; they would have been a great Addition to the 
Work, from the great Learning of the Judge that tried them ; but we never could hear they were ever printed or taken in Short- 
hand; and as to the former, he made #9 Defence or called any Evidences ; ſo it could not be a Trial of any Conſequence ; but if any 
one has a mind to peruſe the Law Proceedings againſt him, in the Court of King's Bench, he may find them in Mr. Burrow's Re- 
ports, Vol, I. part iv. p. 642. Im | 

We hope the candid Reader will excuſe ſuch Errors as he may find in this Work occaſioned by the Editor's Diſtance from the 
Preſs, and judge favourably of this Collection (made more for Amuſement than Profit), which, in all Probability, had never teen 


the Light, if the Editor had not, at great Trouble and Expence, undertaken it. 3 
5 | | S. N. 
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1728-9. 


1728-9. The Trial e 


1729. 


orging and counterfeiting a Note of Hand for 1260l. payable t 
428 Edwards, 70 or Order, Lea Thomas Kinnerſley, and 


indorſed Samuel Edwards 
/ \ VIII. 8 , 77 


The Trial of William Hales for a Miſdemeanour, in obtaining from 
Thomas Bird, 750l. ty —4 Tokens, EE 


1728-9. The Trial of William Hales and Thomas Kinnerſley, for a Mi/- 
demeanour in Ne v. forging 4 Promiſſory Note in the Name 

of Samuel Edwards, E/q. for 16501. and publiſhing the ſaid Note, 

nowing the ſame to be forget, | 94 


William Hales, for Caan forging and counter- 
feiting a Writing purporting to be a Promiſſory Note of Samuel 
Edwards, £/q. to ___ * for 4700l. 103 
Preceedings of the Committee, 4 pointed by the Houſe of Commona, f 


lates to John Huggins, Eq. and Thomas Bambridge, Eg. 
Wardens of the Fleet, Richard Corbett, one of the Tipſtaſi of the 
Fleet, and, William _ 1 of the Marſhalſea Priſon, 107 


The Trial of John Huggins, E/q. Warden of the Fleet, for the 
Murder * Edward 98 at the Old Bailey, before Mea 


| Page, and Mr. Baron Carter, with the ſpecial Verdict and Deter- | 


minatin, 3 George 55 1 


The 1 Thomas Bambridge, E/ã. late Warden of the Fleet, 
for the Murder of Mr. Robert Caſtel], ſore Mr. Fuſtice Page, 
Ar., Baron Carter, and a Serjeant Raby, 3 George II. 145 


112 


1729. 


1729-30. The Trial of Thomas Bambridge, E/q. and Richard Corbett at 
Guildhall, London, on an Appeal, for the Murder of Mr. 
Robert Caſtell, before 9 . Raymond, 3 George II. 152 


1729. The Trial of William Acton, Deputy Keeper and Head Turnkey of 


the Marſhalſea Priſon, in Southwark, for the Murder of Thomas 


Bliſs, at Kingſton * Surry, Cc. 3 Geo. II. 181 


The Trial of William Addon for the Murder of John Bromfield, 


1729. 
7 * at Kingſton Ates . &c. 3 Geo. II. 203 
1729. The Tiidl 2 William Acton, far the Murder of Robert Newton, 
at Kingſton Afſezes * nd Sc. 3 Geo, II. 209 f 
1729. The Trial e William Addon, fo the Murder of James Thomp- 
ſon, at )urry, Sc. 3 Geo. II. 218 


ingſton A{ſizes in 
| XIX. 
1729. Several Proceedings relating to the bailing Mr. Bambridge, both 


at the King's Bench, and JO Old Bailey, 3 Geo. Il. 226 
1729. The Trial of Thomas Bambridge, E/q. for Feloy, before the Lord 
zee. II. 234 


Chief Juſtice Eyre, Jo = Old Bailey, 3 


Minutes of the Proceedings of the Committee, appointed to enquire 
into the State of the Gael: 1 this Kingdom, touching a Charge a- 
gainſt Sir Robert Eyre, Ant. Lord Chief Fuftice of the Common 
Pleas, for perſonally viſiting Thomas Bambridge, late Warden 
of the Fleet, whilft be was a Priſener in Newgate under 4 Com- 


mitment of the Houſe of Commans, 4 George 11. 281 
ee eee n . 


17 30. 


The Trial of Mr. Richard Francklin, fer printing and publiſhing | 
A Letter from the Hague, in the 8 Journal or Crafti- 
man, et the Sittings in the Court of King's Bench, Weſtminſter, 


before the Lord Chief Tae RAYmend, 5 George lI. 255 
XX | 


The Trial of John Peter Zenger, r praniing and publiſhing a 
Libel againſt the Geverament if New-York, hre James de 


1731. 


1735. 


enquire into the State of the Gaols of this Kingdom, as far as re- 
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The Trial Francis Townley, Ey. for High Tragt 5 levyin 


Die Trial of George Fletcher for High Treaſon, 20 G II 
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1748-9. The whale Proceedings on the ſpecial Commiſſion for the County of 
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1712.13. HE Trial of Richard Noble, for the Murder of John | WE etc FRE. 75 as . — 4 10 George II. 276 
J . Sayer; 8%. and 4 Mary Sayer, for Petty Trea- | XXIV. V 
2 on, and Mrs. Mary Saliſbury for aiding and abetting Remarks on the Trial of John Peter Zenger, Printer of the New- 
the ſaid Murder, before Lord Chief Fuftice Parker, at Kingſton | York Weekly Journal, who was tried and acquitted for printing 
F | | s in Surry, 12 Ann. 4 2 Page 1 two Libels againſt the 1 F that Province, 299 
Dio. Th Tel ohn Matthews, Printer, for High Treaſon, for | 1542. The Trial ef James Annelley, E/q. and Joſeph Reading. 5+ 
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2 5 —— Oe. ox Dei, before A Old ally, 6 Geo. I. 680 . | eſtone, at Staines, in Middleſex, 15 George 4 315 | 
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ad 10 , : Baron * 23 Sir William Thompſon, Kut. for the Murder * Anneſley, 40 7. and others, Plaintiff and 1 Jn 
| of William Gower, Eq. 12 Geo. I. with the ſpecial Verdia, Angleſea, Defendant; before the Lord Chief Baron Bowes, 17 
and Determination of it, e | 8. 14 Baron Mounteney, and Mr. Baron Dawſon, Barons of bis 
e wrt | be | - i. Majeſty's Court of Exchequer in Ireland, 16 George II. 380 
a 1728. The Trial of James Carnegie, of Finhaven Ei. before the Court ] s 1 88 r mit. ATTY een. 
of Fufliciary in Scotland, for the Murder of Charles Earl of 1744. The Trial of the Rt. Hon. Richard, Earl of Angleſea, Francis 
trathmore, 2 Geo. II. 7 Gs 26 Anneſley, E.. and John Jans, Gent. for an Aſſault on the 
[Mawgridge's Caſe, 61.] | Hen. James Anneſley, Daniel Mac Kercher, an ugh Ken- 
2 33 ee nedy, Efqrs. and William Gooſtry, Gent. before Mr. Bares 
1728-9. The Trial of Mr. William Hales at the Old Bailey, before | Mounteney, and St. George Caulfield, %. his Majehy's A. 
| Lord Chief Baron Pengelly, Mr. Juſtice Reynolds, and Sir | forney General, Fuſtices of Afſize for tbe Lein 825 n 
William Thompſon, fer s Mydemcancur in forging an Indurſe. | nn OR 77 Gere U. 336 
_—_ nd 29. 48 14 Robert Hales, for 8001. ac I op 1 P n 7 XVIII. 75 0 
wards, E/q. 5 Geo. I. 671744. The Trial of Mrs. Mary Heath, (a Witneſs examined on the Tri 
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vin Wind 5-6; 4 157 ee neſſey. Eg. was Plaintiff, agel Richard, Karl of Angleſea, 
1728-9. The Trial of William Hales, for 4 Miſdemeanour, in obtaining Deſendant) for Perjury, at the Bar of the Court of | Ae Benth 
the Sum of 4.501. from Mr. Robert Harle, 15 Geo. I. 76 in Ireland, 17 George II. 7 
— VI. | CV 
1728-9. The Trial of William Hales and Thomas Kinnerſley, Clerk, 972 1 1743. The Trial of William 9 Eſq. for the Murder of Mr. 
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Thomas Rickets, before Mr. Baron Reynolds, Mr. Ser. 
Jeant Urlin, &c. at the Scffiens Houſe in 


. George II. EO 0 


Old Bailey, 
3 527 


f A* f . [4 
War agam/t his Majeſty, before the Lord Chief Juſlice Lee, Lord 
Chief Fuſtice Willes, 8. St. | ter Till, n 


20 George II. r 543 


The Trials of Thomas Chadwick and William Battragh for Heb 
Treaſon, 4 George II. DIES FP RC f 5 * 


The Trial of Thomas Theodorus Deacon, for High Tia 
20 George II. e . 
| XXIV. iT 


The Trial of John B = High Treaſon, 20 George II. 559 
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TheTrialof David Morgan, Eſq. for High Treaſm;20Geo:IL. 
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The Trial of Alexander Mac Growther, for. High: Treaſon, | 

20 George II. | eee n 
3 XXXVII. ö | : : 

The Proceedings at St. Margaret's Hill, before the Lord Chi 
| 2 Lee, Lord Chief Juſtice Willes, 5 Chief Baron Pa 7 
er, n Wright, Ar. Baron Reynolds, My. Juſlice 7 
Abney, Mr. Fuftice Denniſon, Mr. Norma Clarke, Mr. * 
Juſtice Foſter, and Mr. Baron Clive, againff Alexander and þ 
Charles Kinlock, relating to their Pleas of being born in Scotland, e 
and bught to be tried according to the Laws of that Kingdom, &c. - 

20 George II. | 35067 

5 , ; XXXVUT. By. > 
Trial of James Bradſhaw for High Treaſon, 20 George II. 

By | =; : 12. 8 den, 576 21 
e Trial of Sir John Wedderburn, Bart. for Hieb 7 | 
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Proceedings at the Court of King's Bench, againſt Charles Ratcliffe, Fre 


Es. en a Conviction and Attainder of High Treaſon, 20 George II. 
XII. 582 2 


The whole Proceedings in the, Houſe of Peers, upon the Ind ic imenti wh 
againſt William Earl of Kilmarnock, George Earl of Cromer- M | 
tie, and Arthur Lord Balmerino; for High Treaſon, in Levying Na 
War againſt his Majeſiy. | IT 587 ſ — 

1 XIII. rs 
1746-7. The whole Proceedings in the Houſe of Peers, upon the Impeachment whi 


exhibited by the Knights, Citizens, and Burgeſles, in Parlia- 
ment Aſſembled, in the Names of Themſelves, and of All the Com- 
mons of Great Britain; againſt Simon Lord Lovat, for High 


Treaſon. 8 
/ XLIII. 3 


Proceedings again: /Eneas Mac Donald, ot St. Mar refs Hill, 
and at the Court of ah $0 2 for High Treaſon, 21 Geo. II. 585 


The Trial of Archibald Stewart, Eſg. late Lord Proveſt of 
Edinburgh, before the High Court of Fuſticiary in Scotland, far 
Neglect of Duty, and Miſbebauiour in the Execution of his Office 
as Lord Proveft of Edinburgh, before and at the Time the Ne- 
bels get Poſſeſſion of — City, 21 George II. 589 
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Suſſex, held at Chicheſter, before Mr. Fuflice Forſter, Mr. 
Baron Clive, and Mr. Fuſtice Birch, for the Trials of William 
Jackſon, William Carter, Benjamin Tapner, John Cobby, 
John Hammond and Richard Mills, /enier, and junior, (all 
Smugglers) for the Murder of William Gally and Daniel 
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at The Trial of Ricyazy Nozts*, Gent. for the Murder of Joun Saver +, Eſq. and of Mrs. Mary 
| Savzs, for Petty Treaſon, and Mrs. Maxy SaLtsBusy, for aiding and abetting the ſaid Murder; 
at the Aſſizes held at King fon upon Thames, in Surry, before the Right Hon. the Lord Chief 
Juſtice Parker, March 12, 13, 1712-13. 2M 


N Thurſday Evening, March 12, Richard Noble, Mary Sayer, | a Warrant having been procured from Juſtice Hartley, inflead of the two 
and Mary Saliſbury, were arraigned for the Murder of John Sayer, | Perſons, Reeves was to procure to foriwear themſelves, two Conſtables 
Eſq. upon their ſeveral Indictments ; and bes: Not Guilty; appeared; and Reeves ſaid to Hannon, Theſe are my two Friends. Hannon 
And were told by the Court, to prepare for their Trials next | embraced them very civilly, When a third Conſtable entered, Reeves 
Morning at fix o'Clock. * | | ſeized Hannon's Sword, and aſked the other Conſtables, if they charged 
On Frida Morning at Six, the Court ſat, and the Priſoners were ſet to | him with Hannon ? They replying, Yes, he was ſeized, and carried di- 
the Bar; when Mr. Noble moved to put off their Trials, for that Mr. | reMly before Juſtice Lade in Scuthwark; where, upon his Examination, 


Bull, a very material Evidence for them, was not come down, he denied the Fact, and prevaricated greatly; was kept in Cuſtody that | 
Court. That muſt be proved by the Oath of ſomebody, and that he | Night, and next Morning committed to the Marſbalſea for want of Bail. 
was ſerved with a Subpœna to nd here. Upon which Mr. Lindsey, he Words of the pretended Affidavit were as followeth Fo 


one of the Attornies, concerned r the Priſoners (for they had many) de- * George Smith and Samuel Shipman, both of the Pariſh of St, Buttolphs, 
poſed, That he filled up a Subpcena for ſerving Mr, Bull, but did not “e Houſe-keepers, and Daniel Reeves, of the Pariſh of St. George's, South- = 
ferve it himſelf; that a Meſſenger was ſent at twelve o'Clock, Yeſterday, % wart, maketh Oath, That on or about the 29th Day of Fanuary laſt, q 
to London, to ſerve it, but was not returned. Mr. Noble alſo alledged, “ theſe Deponents ſaw Mr. Cox, and Mr. Hill, the Conſtables, with ſe- j 
That Mr. Page, the Counſel, another material Witneſs, was not come, | © yeral other Perſons in Company with Mr, Sayer, the deteaſed, to g9 
and that he was ſerved with a Subpcena, and they looked for him every | «© from Mr. Sherloc#'s Houſe in the Mint, a Brandy-Shop, to one Mr. 


Hour; and called Mr. Lindſey to prove this. &« Twyford's Houſe, wherein they entered; and on their being aſked, What 

Mr. Lindſey depoſed, He ſerved Mr. Page with a Subpcena laſt Sunday, | e their Buſineſs was? Refuſed to tell; and theſe Deponents heard the de- 

and that he thought he would have been down at the Trial. * ceaſed Mr. Sayer, as he went into the ſaid Twyford's Houſe, threaten, 

| The Court told Lindſey he ſhould have taken care to have had his Wit- | «© or ſay, that he would be revenged on that Villain Neble, and on his 
559 neſſes ready, and that there was no Afﬀidavit made of their being material «© Wife, and that he would kill them, or be killed; and theſe Deponents ſaw 


Witneſſes; and reprimanded Lindſey for his Neglect, and ordered the | «© the Deceaſed go up Stairs, and come down again, leaving both the Con- 


501 Trial to go on. | & ſtables above Stairs; and on his coming to the Patlour-Door, where 
925 The Queen's Counſe), Mr. Serj. Commyns, with Mr. Nott, ſet forth | << Mr. Noble was, drew his Sword partly out, and ſaid, Damn you, you 
raſon, how heinous the Crimes of the Priſoners would appear to be, but what ag- | « ViJlain, now I ave found you out; and inſtantly pulled at the Door, 
566 gravated their Crimes, was their endeayouring to procure Witneſſes to | © and broke off the Bolt that was withinſide the Door, and thereupon the 
; perjure themſelves ; and called 3 : «« deceaſed after his Sword was almoſt wholly drawn out, ſtept backwards, 
Chief Daniel Reeves, who being (worn, proved, That pa Hannon, an e and, in about a Minute, went to go down the two Steps into the Par- 
Par- Iriſhman, (who ſtands committed for this Offence) on Thur/day before the { « lour, and ſeemed to be puſhed down; and then ſome ſaid, he was in a 
Fuftice Trial, came to him, and ſhewed him Copies of the Examinations taken | « Fit, fetch him ſome Water; but theſe Deponents ſay, that they ſtood 
Ar. before the Coroner, of Samuel Derbam, Thomas Gardner, and John Cor, [ot very near the Deceaſed, yet could not ſee, nor could they believe, that 
r and three of the moſt material Witneſſes, to prove the Murder. Hannon then | «© any other Perſon, conſidering the Situation of the Place, and the little 
land, ave him Half-a-Crown, and deſired him to procure, or hire two other | «© Door being but part open, could ſee who gave the ſaid Wound: And 
„ &c. Men to ſwear with him, againſt thoſe Examinations, and promiſed him | «© theſe Deponents farther ſay, they know Mr. Der bam to be a poor, ne- 
567 two Guineas for himſelf; and the other two Men were to have what | ** ceffitous Taylor in the Aint, of a moſt infamous Character, and are 
Reeves could agree with them for, and that Mr, Noble would give Reeves | certain he was not in the Houſe till after the Deceaſed was wounded 
. 576 a larger Satisfaction than what he thought he would, or could expect. and the Sword which James Terry, the Deceaſed's Footman, and others 
Friday Evening following, Hannen came to him again, and gave him | there, ſaid gave the ſaid Wound, was taken up in the Kitchen; and 
eaſon, another Half Crown, to ſpend upon Derham, Gardner, and Cox, and or- | further ſay, That before the Deceaſed broke open the ſaid Door, they 
580 dered him to make what Agreement he could with them, to ſtifle and buy | ſaw the ſaid Terry, with a Cane in one Hand, and a Brafs-hilted Sword, 
off their Evidence; and the next Day, Saturday, Hannon came to Reeves | undrawn, in the other Hand, 
cliffe, again, to know what Progreſs he had made, and invited him to Dinner „And laſtly, Theſe Deponents heard the ſaid James Terry abuſe the 
ge II. on Monday, and to bring the other two Men he was to hire with him; | « ſaid Mrs. Sayer, giving her very bad Words; he alſo told her, That 
582 Hannon gave him a Note, of his own Hand-writing, where he lived, „“ rather than fail, he would offer his Service to the Sheriff to hang her, 
7ments which was at Number 10. in College-ftrcet, W:/tmin/ler. On Monday | *+ and that he would foon ſee the End of her; and ſhe anſwered, Stirrah / 
omer- Morning Hannon came to Reeves again, and gave him a Writing in the | It is hard to be abuſed by the Miſter and the Man too; and theſe He- 
vying Nature of an Affidavit, drawn up on Stamp Paper (by the Priſoners he ( ponents being in the Room when the Deceaſed fell down, heard Mrs. 
587 ſaid), which ke, and the two Men he pretended he had hired, were | Sayer x no other Words; but believe they ſhould, it ſhe had {aid any,” 
| to ſwear before a Judge, and gave him nine Shillings more in Money; Jeremiah Barnard depoſed, That he was ſummoned to King flon Aſſiuss, 
rxchment whilſt Hannon was thus tampering with this Witnels (Reeves), he inti- | on the Jury on Life and Death; and that one Lute Jones, a Waterman, 


mates it to the Proſecutor's Attorney, and after having got this Affidavit | carrying Mr. Stagg, an Attorney, by Water, on Friday the 6th of March, 
from Hannon, he ſhufles off from dining with him, but promiſes to meet | and telling him, , Barnard was ſummoned on the Jury; Mr. *tagg 
him in the Afternoon; and carries the Aﬀidavit to the Proſecutor's Attor- | ordered him to tell Barnard, if he was not got off the Jury, Stagg could he] p 
ney; when it was ſettled between them, that when Hannon came again, | him to 200. Jones aſked Stagg on what Account? Stagg anſwered, If he wauid 
Reeves ſhould appear ſteady and zealous in the Affair, and a Warrant | bring in the Gentleman who killed the Man in the Mint, Not Gil y; all 
ſhoulc be procured to apprehend him. Accordingly Hannen came, and | which Janes told this Witneſs by Stagg's Order; Stagg farther ſaid, 


* This Mr. Noble was the Son of Mr. Noble, who kept a well-frequented Cofſce- Houſe at Baih, and had an Eſtate of abeut 60/. per Ann. gave his Son a liberal Ednca- 
tion, and put him Clerk to an Attorney at the Devizes, in Hits; when Noble was out of his Clerkſhip, he took Chambers in Neaw- Inn, London, and there practiſed as an 
Attorney; he was introduced by a Gentleman of Honorr, to tranſact Mr. and Mrs. Sayer's Affairs, (for they had various Diſputes) the Genttemaa little thinking he woutd 
have made ſo ill an Uſe of his Recommendation: But Mr. Noble was a gay, amorous, young Fellow, about twenty-eight Years of Age, and what any Woman would have 
liked, and he ſoon found out Mrs. Sayer's Diſpofition, went off with her, and lived with ber in various Lodgings in a ſcandalous Way. 

+ This John Sayer, Eſq. was Lord of the Marior of Bidd!:/den, in Bucks, a Gentleman of about 10000. per Ann. Married in 1699 Mary, Daughter and Co- heir to Admi- 
ral Nævil, (whoſe Relict married Col. Saliſpury) and had 3000). to her Fortune. Mr. Sayer, on the Receipt of 1000. was to ſettle 5ol. per Ann. Fin- Money, and for every 
1000l. was to ſettle 1000. per Inn. in Truſtecs. She was a very agreeable, ſenſible Woman, had ſome Wit, but too much Spirit; they had not been married long, before 
ſhe quarrelled with lim, and partcd Beds; then by Interceſſion of Friends came together, and parted again. In ſhort, ſhe carried on a Criminal Converfation with two or 
three others, before ſhe came acquainted with Mr. Noble. — Though Mrs. Sayer will appear ſo viciuus and wicked in the enſuing Trial, yet tome few Years after the M urder 
of her Huſband, aad tbe Execution of her Gallant, fhe married again an eminent Phyſician in London. | 

t This Trial is printed from what was publiſhed at that Time, (1713) and though not ſo perſect as it would have been, if it had been taken in Short-hand, yet it will 
receive conſiderable Additions trom the Caje of dir. Noble, By a Zarrijter at Law, and Ar. . Speeches, priied afterwards. 
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been with the Queen to: gets Patton, and they could not get one, This 
Evidence was objected to hy Nelli, as — 2 bearsfay, Evidence. .. 


* 


and his telling Bernard what Stagg offered him, £7: e Tip⸗ 


Luke Jones being ſworn,. proved Mr, Stagg s 5 (hs. ppb 
| on this. th 
; 


a ſtaff was ſent fot Mr. Stagg, but he was not te be ſound, ſo A, Summons 
was ordered to he taken. out againſt him, to attend the Lord Chiefg Jullice, 
0 f 1 a * t 5 1 wy 


at ths Chambem in . nen. ee, / K He 
| ©," Theſe bad Practices being di{gvere, the Court ordered the Jury, ſum- 
moned-on this Trial, to be all ſet aſide; and _ ſent for from the Nif 
prius Bar ; hen each Perſon called over was ſworn, and aſked, Whether 


they had: been; wrote. to, or in any manner applied to, on behalf of . o gon 'Wown? be Naked a/.ghent Moir mn. 
low, whcreypog he made great Haſte dooẽn, 


Priſoners at the Bar, or eithet of them When they all declared in the 


Negative; and on calling over the Jury, the Priſoners challenged peremp- 
8 to the e v Mr. Nabi, 2» Sir Sali. 
bury, 20; and Mrs, Sayerg. 35. Mr. V, and the other Priſoners, de- 
clared they knew, Hoping, of | 


them and that they deteſted ſuch vile Practices, and hoped. it would make 


* F - 


no Impreſſion on the Court to their Prejudice. 
| Ihe Jury being ſworn, were 


7 


{Ya SELLS ONCE » ; * c hy 75 , or OP 
James Comber, Eſq. ..., Jonathan Wilihire, Philip Becham, Is 


. Edward Chalkbill, Edward Exall, ahn Hind, 
Henry Wak: ford, Tuomas Fox, obert Waad, . 


©» Edward Hail, Jobs Band, 
Mr. Noble moved the Court, that he might be tried ſeparately and 


a · part from the Ladies, for that his Crime, and. theirs,” were diſtin 
Things; but the {ame was over-ruled. Then their Indiftments were 
Widow, 


read, Richard Noble, Gent. Mary. Saliſbury, and Mary Sayer, 
were ;ind:&ted ; He, for the Murder of John Sayer. Eſq. on the T'wenty- 


ninth Day of January, Anno 12, Anne; Mary Saliſbur 


aſſiſting, and abetting the ſame; and Mary Sayer, Widow of the De- 
Ceaſed, for Petty T reafon,, as being preſent, aiding, aſſiſting, and abet- | 


ting the Murder. of her ſaid Huſband and the ſaid Richard Noble was al ſo 


indicted on the Coroner's Inqueſt for the ſaid Murder of Jobn Sayer, Eſq. 
and alſo on the Statute of Stabbing ; and being ſeverally arraign'd, plead- 


%%% ͤ ͤͤ nnd ˙—wC/' et EE IT | 
_ Fohn Farrington ſwore, That be was an Officer to the Sheriff of Mid- 
leſex, and had a Warrant delivered. to him at the Suit of the Deceaſed, 
againſt the Priſoner at the Bar; that he arreſted Mr. Noble, at his Cham- 
bers in New- nn, and when he was arreſted, Nele declared, and faid, God 
damn bim, if he had Mr. Sayer the Plaintiff there, he would ſtick his 
Sword through. his Body; and he would do ſo, whenever he ſaw him again. 
When he arretted the Priſoner, he was ill, and the Deceaſed (the Plain- 
vg ordered him not to take him out of his Chambers, but to treat him 
civilly; that whillt he had him under Arreſt, Nehls ſaid, He would ſend 
Sayer out of the World the firſt Opportunity; and the Witneſs could not 
help ſaying, Lou have had much of his Goods, and lain with his Wife, 
and wh would: you do ſo ? And Nelle anſwered, Damn him, he would. 
Mr. Neb!e objected to Farrington's Evidence, for that he ſwore againſt 
him, out of Malice; becauſe. when he had him under Arreſt, he extorted 


ed. Not Guilty, and the, Jury charged with them all jointly.——Then'the 


Ten Guineas from him, under, pretence of Civility-Money, for which |. 


the next Term after, he moved the Court of King's-Bench againſt him, 
who made him refund the Money, | 
The Court faid, It muſt be left to the Jury, what Credit they would 
give to his Evidence. £2 
' Juſtice Peters ſwore, that in 1709, a Duel was ſtirred up by the Con- 
trivance of Mrs. Saliſbury and Mrs, Sayer, between their two Huſbands, 
the Deceaſed and Colonel Sali/oury, and the Challenge wrote by Mrs. 
Sayer (though ſent by Mr. Sayer). But when they met, the Colonel told 
his Son-in-Law (Saycr), as they were going in a Coach behind Montague 
H:uſe to fight, Fack Sayer, I ſhould get no Honour by killing of you; but thou 
ſhoulaft knew, what all tle World knows ; Thy Wife and my Wife are two 
damn d I hores, and they want to get rid of us both, The Colonel, being a 
ood Swordſman, might kill Sher, and afterwards be hanged for it: This 
Colonel Saliſbury told me ſoon after. Mr. Noble objected to this Evidence, 
as being only Hear-ſay, and therefore could not affect either of them. 

Foanna Manly (Servant to Mr. Sayer), That in Auguft 1709, after 
Mr. Neble's Acquaintance with Mrs, Sayer, the Deceaſed went to Holland, 
and returned about Lady-diy, during which time, Mrs. Sayer was big 
with Child, and her Mother, and her Siſter Mrs. Nevil, were privy to it; 
and during Mr. $+y:r's Abſence ; that Mrs. Sayer carried off her Maſter's 
Effects and Money, to a great Value, and that this Witnets, ſeveral times 
ſa the two Priſoners, Mr. Nahe and Mrs. Sayer, in Bed together; and 

_ after her Maſter's Return, her Miſtreſs, Mrs. Scher, delired her to give 
her Maſter ſome Poiſon, and ſaid, that if this Witneſs would not get it, 
ſhe would get it herlelf. | 

Penelope Howell, another Servant, ſwore, That ſhe was Tent, by the 
Priſoners, for "I'wo-penny worth of Laudanum, to make the Deceaſed 
ſleep, and bringing word, that the Apothecary ſaid, that Quantity was 

enough to make any- body fleep their laſt Sleep, the Priſoners bid her hold 
her Tongue, a Slut, and give it as directed. 

Aune Scoffin, the Midwife, ſwore, That on the 5th of March 1711-12, 
Mrs. Sayer was delivered of a Male Child by Dr. Douglaſs ; that ſhe paſſed 
for a Widow, and that Noble and ſhe were Brother and Siſter: This Child 
was nurſed at H:xtir, died and was buried there, Mrs. Sayer was deli- 
vered in a Court in Broeke ftrect, Holborn; that there was great Familia- 
rity between Mr. Noble and Mrs. Scyer, and that the Child was like Mr. 
Nebl:, and ſhe believed him to be the Father of ir. | 

Mr. Murlin (wore, That he knew the Priſoners Mr. Neble and Mrs, 
Sayer ; Mr. Noble deſired him to take a convenient Lodging for her to lie 
in at; which he did, and ſhe was delivered of a Male Child, about the 
5th of March 1711-12, by Dr. Douglaſs, in the Preſence of Mrs. Scafin 
tne Midwife, at a Houle in a Court in Broste rect Holborn. 

[rancis Cox, That he is one of the Conſtables of the Pariſh of St. George 
the Martyr, in the Brough of Southwark ; that on the 29th of January 
lift, the Deceaſed, Yen Sazer, Eſq. with two other Gentlemen, came to 
his Houſe with a Warrant from Sir Charles Cox, for taking into Cuſtody 
j,e Body of α⁰e e Nen bis Waite, who, Mr. Sayer ſaid, was gone from 


him without his Content, and lived in a looſe, ſcandalous Manner, That | 


. John Patterton, A 


y as prefent, aiding, 
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Sayer's Footman, 1 4 or nine Inches bloody, and Mr. cape ny. 
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not hurt a el bonne Warts e oor to the Con- 
F ſtables, and they beckoned es their Alfftants, and £1-W t in, Mr. Pa 


d others, critd out tö him, Mr. Sayer is dead, 


Hannon, and that he was dot employed by his Eſcape; whereupon this Witneſs went round the Houſe into the Gare 


dows break, and ſaw the back Door open, Mrs. Sayer in the Garden, Mrs. 
Sæliſbury ſtanding on the Door Step, and his Maſter lying on the Ground; 
he then ſaid to his Miſtreſs, Lord Madam, What have you done to my 
Maſter ? He's dead; and you have killed him. His Miſtreſs ſaid, O you 
Rogue, I'll be reveng'd on you too. Afterwards, he ſaw the Wound on 
his Maſter's Left Pap, which he ſaw probed, and was four or five Inches 
deep. This Witneſs farther depoſed, That his Maſter had no Sword drawn, 
at the Time he received the Wound, nor afterwards; and that no Words 
paſſed between him and the Party who gave the Wound. 

Thomas Gardner, the Conſtable's Aſſiſtant, ſwore, That there being a 
Door at the Foot of the Stairs in Tuyſerd's Houſe, he ſaw Mr. Sayer 5 
his Hand on the Door, and endeavour to pull it open; and as the Door 
was a little open, he ſaw Mr. Noble in grey Cloaths within the Room, 
and with a naked Sword in his Hand thruſt at the De-eaſed, through the 
Part of the Door that was open, and gave him a Wound on the Left-fide 
of his Body; and that Mr, Sayer had no Sword drawn, neither did any 
Words paſs between the Deceaſed and Mr. Meble, that gave the Wound; 
but the Deceaſed afterwards endeavoured to draw his own Sword, then by 
his Side in the Scabbard, but could not pull it above half Way out, for 
want of Strength, and immediately fell down; and as he was falling, the 
Witneſs heard Mrs. Sayer ſay, that the Deceaſed had a great many ſham 
Fits, and that this was one of them, or ſuch like Words ; and when the 
Conſtables were taking the Priſoners away, Mrs Sayer aſked Noble, My 
Dear, have you got my Watch? He anſwered, My Dear, I have it in 
my Pocket. | Ki L 

Thomas Derhem depoſed much to the ſame Purpoſe ; and ſeveral other 
Witneſſes ſwore to the fame Effect, particularly Captain Altern, and Mr. 
Anthony Sherlock; who likewiſe ſwore, that Twyford ſhould tell them, that 
he told the Priſoner, the Conſtables were come either for him (Noble) or 
himſelf; and that he told Noble, he might go away if he pleaſed. 

The Coroner appeared, and produced the bloody Sword, which was 
tained with Blood about five Inches, and appeared to be Mr. Nebl-'s Sword, 
with which he killed the Deceaſed. A Surgeon alſo ſwore, that the Wound 
was the Occaſion of his Neath, and gave a Deſcription of it to the Jury; 
and the Coroner's [nqueſt found it Wilful: Murder againſt all three. 

The Evidence for the Crown being all examined, the Priſoners. were 
called upon to make their Defence. F | 

Mrs. Sayer (aid, She was parted from her Huſband, on account of his 
Ill-uſage of her; that he gave her the foul Dfſeaſe, and that they parted by 
mutual Conſcat, and ſhe had a ſeparate Allowance, and Articles of Sepa- 
ration were drawn and ſigned by each of them; that ſhe knew nothing of 
any Conſtables coming to Twyford's Houſe, or that there was any War- 
rant againſt her; that Mr. Noble being there was merely accidental, and 
that he came to her about her own private Buſineſs, being her Attarney 3 
and that the Wound giving the Deceaſed, was done in an Inſtant, and ihe 

knew 
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knew nothing wf it, kill My. Sen 055 ns that ſeveral. of the People 
Ri Anſt her out of Malice and Spite ; but we dee as 


tellivg #be Maid to get Poiſon: tc 
eval. or betting Mr: Mole, If if 


ling Mr. Sayers; |! 


"Mrs. Seb/bury faid, She attended her Daughter; in the Am, which ſhe 


thought a private Place, from the Reſeptment of Mr. „ e 
ed her Daughter's Life; That ſhe had'no Malice or III 
Sæyers and wiſhed they would have lived bappily together; 


ſhe Ti ner khowNGy till ſhe heard Mr. Sayer fall © © x 


ed; that Mr. Ser had 'uſed his Wife barbarouſly, had beat her, and 


Clamour and Noiſe without, he was want, Free a Terror and Confuſion, 
ariſing from ſuch a Ceſperate Place as the Mint; that he then drew his 
Sword and ſtabbed the Deceaſed as he was entering the Door of the Room; 


where he, Mrs. Sayer, and Mrs. Satiſbdury were; that he did not doubt | 


juſtiſying what he bad done, notwithſtanding the aggravating Circum- 
fzhces alledged by the Counſel, for that the Deceaſed came with an illegal 
and ill grounded Warrant, and that Twyferd the Landlord never told him 
Conſtubles were at the Deor ; that he knew the Deceaſed ſought his Life, 
he having before drawn his ſword on him, and once brought a Piſtol to 
his Chambers, on purpoſe to ſhoot him. He ſet forth, That he was recom- 
mended to do Mrs Sayer's Buſineſs by a Gentleman of Honour, and 
that he had often endeavoured and ſollicited an Accommodation between 
Mr. Sayer and his Wife; that the Articles of Separation were drawn and 
executed before he was employed as Mrs. Sayer's Attorney; and that Mrs. 
Saiiſdury had engaged him to come over that very Day, to ſollicit a Recon- 
ciliationz and that he never declared, he would ſtick Mr. Sayer whenever he 
ſaw him; and that Farrington, the Officer, ſwore out of Malice againſt him. 

The Priſoners then called ſome Witneſſes, proving the Marriage Ar- 
ticles, and Deed of Separation. 

Then Mr. Neble called a Witneſs, who depoſed, That the Deceaſed, 
ſome time ago, broke open the Door upon the Priſoner, Mrs. Sayer, to kill 
her with his Penknife; that this Witneſs was well acquainted with Mrs. 
Sayer, during Noble's Converſation and Acquaintance with her, and never 
knew her * with Child, or that ſhe was bigger than uſual; that the 
Priſoner, Mrs. Sayer, before her Acquaintance with Mr. Noble, was en- 
deavouring for a Divorce, in Do&ors-Commens ; and that the Deceaſed ſe- 
veral times beat his Wife, and ſome time ſince went to Mr. Noble's Cham- 
bers, with a Piſtol in his Hand, to kill him; and that this Witneſs met 
the Deceaſed upon the Stairs, going up to Mr. Neble's Chambers, which 
Paſſage he had told to ſeveral others; and he proved Noble's wreſting the 
Deceaſed's naked Sword from him, when he offered to ſtab him, or run 
him through the Back; and that the Deceaſed was cured of the foul 


Diſeaſe. 


ve.to her Huſband ; and i far from 
his Latentions, ide would | have dene her utmoſt to have "prevented his 


ave her the foul Diſeaſe; which:obliged her Davehter | 
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| l. Saunders, Servant at the Red. Lyon, in George Street, in the Mint, 
ſwore, ſhe Was ii the Backſive of her Maſter's Houſe-a-waſhing, eee 


4 


two came to Twyſord's Hotiſe f that they knocked at the Dor, 
and refuſed to tell their Buſineſs; or wham or what they wanted; that ſho. 
went in With the Canſtubles, and Mer Seyer; to Mr. Twyford's Houſe, and 
"nobody. ele with them; chat the Deceaſèd came into the Houſe, with his 


Sworch denten about ire Inches Cut, Went up Stairs with the Conſtable, 


1 Priſoner NeBle's ſwearing to ſtick the Deceaſed whenever he met him. 


Mr. Noble declared; He had no IIl-will or Malice e B 


and came down again by Himſelf, had his Sword then drawn, ſwore he 

would make an end of the Prifoner, Mri Noble," btoke open the Door and 
went into the Room, and fell down dead; all which ſhe faw, ſhe being in 
the Kitchen 35 but did not know how he died. eln ern 1 


* 


"Pw Mei Heere, That Mr. Geher ran into the Houſez with his Sword 


drawn about four Inches; fwearing he would kill the Priſoner; Noble; and 
in other Points, agreeing with thoſe Particulars mentioned in the Affidavit 


which Mr. Jam Hannon endeavoured to ſuborn Reeves to fear to. 


Others were called to invalidate the Evidence given by Farrington, of the 


Others ſwore, they were frequently in Company with the Priſoner Noble, = 
and Mrs. Sayer, and never knew any diforderly, or unbecoming Behaviour 
JET them, but thought the Priſoner Noble attended her only as her 
— ee ee ee gn e eee 
Several were called to the Character of Mr. Neble, and gave him a very 
good one, and that they never heard any Ill of him 


Others were called to the Characters of Mrs. Saliſpury, and Mrs. Sayer, 
who ſaid, they never knew any Ill of theme particularly a Lady, a Neigh- 
bour to Mrs. Sayer, in Liſlesſtrret, who ſaid, ſhe thought her à decent 
well-behaved Woman. 2 | ft Dor Noo oth 
The Evidence on both Sides being gone thro', Mr. Noble, the Priſoner 
at the Bar, defired he might have Counſel as to a Point of Law; Whe! 
ther the Warrant to apprehend Mrs. Sayer was not illegal; and whether-by 
that Warrant, they eould enter and break open the Door upon the Pri- 
ſoners in another's Houſe ; and whether what he did was not in his oven 
Defence? Counſel being granted him, they inſiſted, “ That this Wars 
rant was illegal, though from a Juſtice of the Peace; that it was ill 
„% grounded, and made without legal Authority - that without any legal 
% Authority, a Multitude came into the Houſe ; that the Priſoners'hat 
no Notice they were Conſtables, or had any legal Warrant to apprehend © 
« Mrs. Sayer ; that the Deceaſed broke open this Dobr upon the Priſoners, 
* which was an Aſſault upon them; and the Prifoner, Noble, hearing ſuch 
% Tumult and Noiſe, and Numbers breaking in upon him, he drew his 
Sword in his own Defence, and unfortunately ſtabbed the Deceaſed.“ 
p Me 1508 hoped his Lordſhip would direct the Jury to find @ Special 
There were ſome Debates between the Counſel, whether the Priſoners 
knew the Conſtables were at Twyfrd's Houſe? Upon which the Queen's 
Counſel called up again other Witneſſes, ſome of which were ex:mined 
before; one proved t:1at Twyford, the Man of the Houſe where rhe Priſoners 
were, told him ſome Days after the Murder, That immediately upon the 
8 of the Conſtables, he ran through his Garden round the Houſe 
to the Back- Door, and told Mr. Noble, the Cin/kables tuere come, and wanted 
either him, er himſeſf; that he opened the Back- Door 10 the P. ſoner, Noble, 
and ſaid to him, Sir, you may go your way if you pleaſe, ö 
Upon this, Twyford's Examination taken before Jahn Lade Eſq. a Juſlice 
of the Peace, was read; ** That he told Mr. Noble the Conſtables were ar 
„ the Door, and wanted either him (Mr. Noble) or Eimſelf; and that he 
© opened the back Door to him, and ſaid, ig enough for him to hear) 
cc wp ge may go out, or go your way, if you pleafe, or Words to that 
©« Effeck. “ row 
Others ſwore, they heard Twyferd ſay the ſame thing, when he was be- 
fore the Juſtice. 

n Janeway, of Suffoik- Place in the Mint, Thomas Auſten, Francis Cox, 
and Jobn Wadſworth, all of St. George's Pariſh, all ſwore, they heard 
2 4 ſay the ſame, before the Coroner. 5 | : 
Ihe Evidence being finiſhed, the Court ſaid, that the Warrant being 
ill. grounded was not material, illegal it could not be, for it was granted 
by a Juſtice of the Peace, on the Oath of a Perſon, that Mr. Sayer had 
been robbed of Goods, &c. to a conſiderable Value, and Mr, Sayer 


could juſtify ſearching for and taking his Goods, and apprehend- 


ing his Wife, wherever he could find them; that it is plain by the 
Evidence, that the Landlord, Twyford, told the Priſoner, Wahle, 
the Conſtables “ were come either for him (Nee) or himſelf, and 


told 


As to the Legality of the Warrant, or whether proper Notice was given by the Confiables, ſeems determined in Curtis's Caſe, taken from Mr. Juſtice Foſter's Reports, Page 


135, which is cited at large, as being applicable (in part) to this Caſe of Vos. 


| The Caſe of Richard Curtis, : 
6 H E was indicted at the Summer Aſſizes 1756, for the Town and County of Neauca/tle upon Tyne, for the Murder of William Atkinſon. 
4 * Upon the Trial the Cale appeared to be, that a Proceſs in the Nature of a Capias ad Satisfaciendum iſſued againſt one Charles Coauling out of the Town Court, 


cg irected to Fo/cph Dixon, a Serjeant at Mace belonging to the Court; who got John Suretees, another Serjeant at Mace, to go and execute it for him. 


Suretees accordingly 


© went to Cowlhrz's Work-ſhop adjoining to his Houſe, and taking hold of him told him that he had an Execution againſt him. Ceoling demanded a ſight of the Procets ; 
© which being refuſed, Cowling, with the aſſiſtance of the Priſoner, by force and violence reſcued himſelf. | I 

FSiuretees immediately acquainted Dixon with what had happened ; and thereupon Dixon prevailed upon the Mayor's Officer to inſert the Name of Suretees in the Proceſs : 
© and Suretees then went before a Juſtice of the Peace for the Town and County, and made Information on Oath, that he did by virtue of the ſaid Proceſs to him and Jo/eph 
© Dixon directed, apprebend the ſaid Coxuling, who by Wreſtling and Strokes got out of his Hands and made his Eſcape. £3 

The Juſtice thereupon granted a Warrant, directed to all Serjeants at Mace, Conſtables, and other Officers within the ſaid Town and County, reciting the Proceſs 
© already mentioned; that Suretees had that Day arreſted Coquling by virtue thereof, and that Cui had by Wreſtling and Strokes reſcned himſelf, and commanding all 
© Officers, &c. to apprehend the ſaid Coauling, and to bring him before the Juſtice who granted the Warrant, or any other Juſtice of the Peace of the Town and County, 


© to he dealt with in the Frimiſes as the Law directeth. 


© Upon the receipt of this Warrant, Dixon and Suretees (who were both Serjeants at Mace) went back to Cowling's Work-ſhop, taking with them the Deceaſed and 
one Coulſon as their Aſſiſtants. They found the Shop Doors ſhut ; and calling to Cowling, who was there with the Priſoner, informed him that they had an Eſcape War- 
© rant azainſt him, and required him to ſurrender ; otherwiſe they ſaid they would break open the Door. | 

© Cowling refuſed to ſurrender ; and the Priſoner looking out at the Window with an Ay. in his Hand, ſwore that the firft Man that entered ſhould be a dead Man. Dixon, 
© however, with Coulſon and the Deceaſed, broke open the Shop Door; and the Deceaſed, being foremoſt in entering the Shop, the Priſoner at one Blow with the Ax, on the 


© left fide of the Head, killed him on the Spot. 


Upon this Evidence the Prifoner was found Guilty of Wilful Murder. But ſome Gentlemen of the Profciſien, expreſſing their Doubts to the Judge who tried him, he 


© reſpited Execution 'till the Opinion of the other Judges could be had on the Cafe. 


© In Trinity Term 1757, Eleven of the Judges had a Conference on the Caſe, and Nine of them, with whom Juftice J/i/mot, who was abſent, concurred, were clearly of 
© Opinion that the Defendant is Guilty of Murder. Two of the Judges held it to be Manſlaughter. All the Judges preſent at the Conference agreed that the Juſtice s War- 
© rant, though obtained by very unwarrantable Practice on the part of Dixon, and by Perjury on the part of Suretees, was a legal Warrant for the Arreſting Cowling for a 
* Breach of tre Peace. For in Caſes wherein the Juſtice of the Peace hath Juriſdiction, and in this he undoubtedly had, the Legality of his Warrant will never depend on 


the Truth of the Informa. ion whereon it is grounded. 


© They likewiſe agreed, that Peace-Officers, having a legal Warrant to arreſt for a Breach of the Peace, may break open Doors after having demanded Admittance, and 


given duc Notice of their Warrant. 


"© The Point on which they divided was, Whether in this Caſe ſuch due Notice had been given? ; | | 
* The Nine Judges were of Opinion, that no preciſe Form of Words is required in a Caſe of this kind. It is ſuſicient that the Party bath Notice that the Officer cometh 
not as a mere Tre ſpaſſor. but claiming to act under a proper Authority. And if after this notice, he he refiſted, and he or any of his Aſſiſtants killed in conſequence 


* of ſuch Ręſiſtauce, it will be Murder; provided it cometh out in Evidence that the Officer had a Legal Warrant. 


b 


The 
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| My Counſel obliged me to lay on'my Teigl, That J heard Mr : Dayer's 
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told him he might go away if be-pleaſed.z/ therefore he might pretty well | Tris 
tell what they came about, conſidering how ſcandalouſiy ne had lived for | © Voite before he broke apen the Door; J told them, as L now tell your Lord- | 
'- ſome Timepaſt with the Deceaſed's ife.—If he had been there inno- # ſhip, That I did not know: it was him, till he was breaking in at the 
cently, or with a good Intention, as he pretends; why dic not he volun- | Door, and then, and not before, Was my Sword .drawa, and the 
tarily ſurrender himſelf to the Conſtables; but the many Deelarations the | Wound given, which Wound, as Dr. Garth informed me, was ſo very 
Priſoner had made againſt the Deceaſed, ſeemed to carry Rancour and ſight, that it was a thouland to one he died of it. e 
Malice againfthim 3 that it was certain the Priſoner, Noble, knew Sayer was | Wben nd at the Wound, I inſenfibly quitted the Sword; by which 
in the Houſey: for he has owned he heard his Voice before the Door was | Means I left myſelf open for him to have done what was proved, and 
broke open; therefore it ſeemed a determined Thing in him to deſtroy © was fo likely for him to have effected, vin, to have ſtabbed me, which 
| Mr. Sayer, who was killed, and if you believe the Evidence, by the Pri- © are Circumſtances that manifeſt the Greatneſs of my.Surprize. 
* ſoners Net own Hand. rr, , . Ares. and. in 
1 \ The Chief-Fuſtice RP the Evidence with t Clearneſs and | © fear; the Landlord telling me, inſtantly thereupon, that. the Houſe was | 
; | Impartialit , and ſeemed: to direct the Jury to find Noble Guilty; and there © beſet cilbur for me or 1 added to my Confuſion: I then never thought 
5 being not ſufficient Evidence to convict the other Priſoners, for the Short- | © or intended to do miſchief 3; but firſt bolted the Fore-Door, and then | 
| neſs of Time would not allow of any conſulting or-conftderating together | < bolted and padlocked the Back-Door, (Which was half glazed) and be- | 
_ to deftroy the Deceaſed, directed them to be acquitted. The Judge be- | © gay to faſten the Shutters belonging to it, deſigning only to ſcreen my- | 
haved with great Patience and Temper during this whole Trial, -which | © iclf from the Violence of the Tumult. When he broke open the Door, 
laſted from ſix o'Clock in the Morning, until one next Morning; when and not till then, I perecived and knew he was preſent: And his former | 
the Jury were admitted to have, fone Weefiellinins at the Bar, While the { Threats and Attempts, which I ſo fully proved on my Trial (and could 
Court was ſitting ; then an Officer was ſworn to keep the Jury, who went | © have proved much fuller, had not. Madam Salzfoury's Evidence been 
out between One and Two on Saturday Morning, but did not agree on | © taken from me), made my Fear ſo great, 'and the Apprehenſion of my a 
their Verdict till the ſame Morning about Ten o Clock; which Was, that Danger ſo near, that what I did was the natural Motion of Self-De- . 
Richard Noble was Guilty on all three Indictments; Mary Sayer, and Mary | * fence, and was too ſudden to be the Reſult of precedent. Malice; and I 
Saliſbury, Not Guilty, F222 f Nee ſolemnly declare, that I did not hear or know from Twyford the Land- 
On the Acquittal of the two Ladies, they behaved ſo overjoyed, as to | lord, or otherwiſe, that any Conſlable was attending the Deceaſed, till after 
be taken Notice of by the Court, who reprimanded them for their indes | © the Misfortune happened, r | | 
cone Bedaviour, | | n It was my Misfortune, that what I ſaid, as to ig the Deceaſed's 
Counſel then moved that Mrs. Saliſbury and Mrs. Sayer might not be | Voice, was turned to my Diſadvantage by the Counſel againſt me; and | 
diſcharged, without giving ſufficient Bail to appear at any Time within | © that I was not intitled to any Aſfiſtance of Counſel to enforce the Evi. | 
| Twelve Months, to anſwer to any ather Indictment, or an Appeal. The © dence given for me, or to remark upon the Evidence given againſt me, 
= - Court ordered they ſhould give ſufficient Bail for their Appearance, them- | © which, I do not doubt, would have fully ſatisfied your Lordſhip and + | 
3 ſelves in 7 1000 a- piece. and their Sureties in ¶ 500 each, who were Mr. | the ſury, that what happened was more my Misfortune than my De- | 
Stephen Hodges, Mr. Foſeph Stocker, Mr. Thomas Arne, and Mr. John ſign or Intention. . kin 56 
Hodges, Upon their bein mere ns the two Ladies returned to London [f I had been able, under that Concern, to remark upon the Evidence | 
in a Coach, taking with them the "Turnkey, to prevent any Inſult from | © againſt me, that Mr. Sayer was but the tenth Part of a Minute in break- 
the Mob, which was pretty numerous. Whilſt in the Coach, the Ladies | © ing open the Door, it could not then be well ſuppoſed by the Jury, 
ſeemed overjoyed at their Deliverance, and told the Turnkey, That the | © that I was preparing myſelf, or putting myſelf in Order to do Miſ- d 
Aﬀuir turned out juſt as they would have had it. © chief, which are Acts of Fore-thought and Conſideration, which require l 
Monday, March 16th, the Priſoner Noble was brought to the Bar, and much more Time than is pretended I could have had, from the Time l 
aſked what he had to ſay why Judgment ſhould not be given, and Execu- | © I diſcovered Mr. Sayer ; for even from his Entry into the Houſe, to the . 
tion awarded ? On which he moved in Arreft of Judgment, | Time of the Accident, did not amount, as I am informed, to more 
My Lord, I humbly move in Arreſt of Judgment, for that I appre- | © than the Space of three Minutes. But I did not diſcover him before 4 
© hend I have had a Miſ-trial, and that my Trial has been contrary to | the Door gave Way. ( 
the Law of England, in that we were ſevered in our Challenges, and yet I wiſh it had been my good Fortune, that the Jury had applied that g 
« were tried together by the ſame Jury; and ſaid, that in Charnoct, King, | to me, which your Lordſhip remarked in Favour of the Ladies, That the 
and 'Keys's Trial, { Vide State Trials, Vol. IV.] Lord Chief-Juſtice Ho/t | Matter was fo very ſudden, fo very accidental, and unerpected, that it was 
ſaid, You may challenge Thirty-five peremptorily, without Cauſe ; | © impoſſible to be a Contrivance and Confederacy, and unttkely that they could 
© but if you do not all agree in the ſame Challenge, ye cannot be tried | come to a Reſolution in jo ſhort a Time I do not remember your Lordſhip 
together by the ſame Jury, but the Court muſt ſeparate you, and try | © d:/inguifhed my Caſe, as to that Particular, to be different from theirs, 
you every one ſingly.“ And quoted other Parts of the Trial, and defired | nor was there Room left for it; for it is impoſſible for your Lordſhip to 
that his Counſel might ſpeak to it. © believe, that I dreamt of Mr. Sayer's coming there at that Time; but, 
But the Court over-ruled the Motion, alledging, that the Lord Chief- | © on the contrary, I fully proved to your Lordſhip, that I went there 
Juſtice Holt's Reaſon, in the Caſe of Charnoct, King, and Keys, was, that | * upon another Occaſion, that was lawful and beneficial for the De- | 
in caſe each of them ſeverally challenged Thirty-five, three Times thirty- | © ceaſed ; and I had no more Time to think or contrive, than the Ladies 4 
five would amount to One Hundred and Five, and then they muſt be | © had to agree, or conſent. 0 
. obliged to ſever them, (as the Court were near obliged to have done in If any Thing could be conſtrued favourably on the Behalf of ſuch an 0 
the preſent Caſe) for default of Jurors. | * unfortunate W retch as myſelf, I think the Defign I had ſome Time be- c 
| Then Mr. Noble made the following Speech to the Court. * fore begun, and was about finiſhing that Day, might have taken away ; 
. Mm « all Suſpicion of Malice againſt Mr. Sayer. | 0 
. My Lord Muſt it be thought, my Lord, that I only am ſuch. a Sinner that I 
| | 5 | . cannot repent, and make Reparation to the Perſons I have injured ? It 
1 * 5 AM ſoon to appear, and render an Account of my Sins to God Al- | © was not denied, but I ftrongly ſolicited a Reconciliation between Mr. 0 
| c I mighty; If your Lordſhip ſhould think me guilty of thoſe Crimes I | © Sayer and his Lady; and if this had tended to procure me an eaſier Ac- 4 
1 have been accuſed, and convicted by my Jury, I am ſure, then, your | © ceſs to Mrs. Sayer, it would have been ſuch a Matter of Aggravation 
| « Lordſhip will think that I ſtand in need of ſuch a Preparation, ſuch a | © againſt me, that it could not have eſcaped the Remark of the Counſel c 
q « Humiliation for my great Offences, ſuch an Abhorrence of my paſt Life, | © againſt me, nor the Sharpneſs of the Proſecutors preſent in Court; c | 
to give me Hopes of a future one; that I am not without Hopes that it | © with both I tranſacted, and to both I appealed, particularly to Mr. « « 
b < will be a Motive to your Lordſhip's Goodnels, that after you have | © Nott, to whom, but the Day before the Accident, I manifeſted my Deſire « | 
| « judged and ſentenced my Body to Execution, you will charitably aſſiſt © of having them live together again: And therefore, my Lord, it ſhould c | 
1 me with a little Time for the Preſervation of my Soul. be preſumed I Jaboured to be reconciled, and not to revenge myſelf on 
0 © Tf I had nothing to anſwer for, but killing Mr. Sayer with precedent + Mr. Sayer. 4 
q Malice, I ſhould have no Need to addreſs myſelf to your Lordſhip in | © Your Lordſhip, I hope, will obſerve ſo much in my Favour, that it « } 
| „this Manner, It is now too late to take Advantage by denying it to | * was ſo far from being a clear Fact in the Opinion of the Jury, that they «| 
1 your Lordſhip, and too near my End to diſſemble it before God. I know, | © ſate up all Night, and, believing there was no Malice at that Time, © t 
© my Lord, the Danger, the Hell, that I ſhould plunge myſelf headlong © told your Lordihip, they intended, and were inclinable to find it Man- © t 
into; I know I ſhall ſoon anſwer for the Truth I am now about to | © /anghter ; and doubting the Legality of the Warrant to find it Special. | 
ſay, before a higher Tribunal, and a more diſcerning Judge than your © I hope this will touch your Lordſhip's Heart ſo far, as not io think © * 
| « Lordſhip, which is only in Heaven; that I did not take that Advan- | © me ſo ill a Man, as to deſerve what the beſt of Chriſtians are taught to « 4 
: © tage to kill Mr. Sayer, by a Thought or Apprehenſion, that. I could do | © pray againſt, a ſudden Death. | 13 
it under Umbrage of the Law, or with Impunity; and nothing was | II confeſs I am unprepared; the Hopes of my being able to make a le- 6 
more diſtant from my Thoughts, than to remove him out of the World | © gal Defence, and my Endeavours therein, having taken up my Time, 3 6 
f « to enjoy his Wife (as was ſuggeſted) without Moleſtation: Nor could * which I wiſh I had better employed, I beg Leave to aſſute your Lordſhip, © 2 
| any one have greater Reluctance, or Remorſe, from the Lime of the | © upon the Words of a dying Man, that as none of the indirect Practices « Pp 
| Fact to the Hour of my Trial, than I have had, though the Proſecutors | © to get or ſuppreſs Evidence were proved upon me, ſo they never ſprang «i 
3 reported to the contrary ; for which I heartily forgive them. | from me; and I can ſafely ſay, that my Blood, in a great meaſure, <q 
8 


N © The Perſon making ſuch Reſiſtance after ſuch Notice, doth it àt his own Peril. He acteth avowedly and deliberately in Defiance of the ordinary Courſe of Juſtice. And 
therefore it will be no Excuſe on his Part to tay, that he did not know or believe that the Officer came armed with a proper Authority. This Rule is founded on the Policy of 
the Law, and upon every Principle of Government. | 

© The Judges who differed thought that the Officers ought to have declared in an explicit Manner what Sort of Warrant they had. 

© They ſaid that an Eſcape doth not ex Vi ter mini, nor in the Notion of Law, imply any Degree of Force or Breach of the Peace; and conſequently the Priſoner had not 
due Notice that they came under the Authority of a Warrant grounded on a Breach of the Peace. And for Want of this due Notice the Officers are not to be conſidered 
| as acting in Diſcharge of their Duty, but as mere Freſpaſſors. 

Bea * On this Queſtion alone the Caſe turned. | | 

33 © But a few of the Judges who conceived the FaQ to be Murder, were of Opinion that it would have been ſo, even admitting that the Officers could not have juſtified the 
breaking open the Door. Here was no Arreſt actually made; the Officers, even admitting that due Notice had not been given, had committed a bare Treſpaſs in the Houſe 
of Cowling, where the Priſoner happened to be; no Treſpaſs done to the Property of the Priſoner, no Attempt on his Perſon. f 

© But admitting that a Treſpaſs in the Houſe with an Intent to make an unjuftitiable Arreſt on the Owner, could be conſidered as ſome Provocation to a Stander-by ; yet 6 
ſurely the knocking a Man's Brains out, or cleaving him down with an Ax on ſo flight a Provocation, ſavoureth rather of brutal Rage, or, to ſpcak more properly, of 
Diabolical Miſchief, than of Human Frailty. And it ought always to be remembered, that, in all Cafes of Homicide and ſudden Provocation, the Law indulgeth to 


Human Frailty, and te that alone. | f . 8 
gBeſides the Circumitance of the Priſoner's ſtanding with the Axe in his Hand, declaring before any Attempt to enter the Shop, © That the firſt Man that did enter ſhould 


be a dead Man, —iheweth it to be an Act of Delideration as well as Cruelty. 
© And where the Citeumſtances of Deliberation and Cruelty concur, as they do in this Caſe, the Fact is undoubtedly Murder; as flowing from a wicked Heart, and Mind 


* ericygully depraved, and acting from Motives highly Criminal. Which is the genuine Notion of Malice in our Law.“ 
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« putation of defending myſelf by Subor nation of Perjury. 
would be willing to do my Duty towards my 


< der. And nothing but theſe two Conſiderations could make Life de- 
4 firable under this heavy Load of Irons, and reſtleſs Remorſe of Con- 
©* ſcience for my Sins. 2 | | 
© © A ſhort Reprieve for theſe Purpoſes, I hope will be agreeable to your 
« Lordiſhip's Humanity and Chriſtian Virtue ; whereupon your Lordſhip's 
Name ſhall be bleſſed with my laſt Breath, for giving me an Opportu- 
< nity to make Peace with my Conſcience and God Almighty.“ 
Then the Court paſſed Sentence on him, and told him he ſhould be al- 
lowed a reaſonable Time ſor the Purpoſes he mentioned, which they hoped 
he would make a uſe of ; and ordered his Execution for Saturday, March 
Wen the Gaoler came (with a Barbarity natural to thoſe Fellows) 
to load Mr. Noble with Irons, he was very much confounded z for though 
he had given, he ſaid, near 2000. to all the Crew about him to have ſome 
Favour; they loaded him with the heavieſt Irons, and curſed him as they 
were putting them on. Thus the Ladies left the dear Partner of their 
Pleaſures and Perils bound with harder Chains than thoſe of Love, his 


Hands manacled, his Legs fetter'd, his Friends abandoning him, his very 


Counſel and Solicitors declaring, they would not have been concerned for 
him had they known of the Adultery ; yet all this he bore with uncom- 
mon Patience, but ſhewed great Concern for being fo baſely deſerted by the 
very. Women, who brought upon him all his Misfortunes. 

He behaved very decently, whilſt under Sentence of Death; and would 
often ſay, he did not think his Crime Murder in the Eye of the Law, and 
continually exclaimed againſt Farrington, the. Bailiff's Evidence, One 


Thing was very particular, Mrs. Sayer came to Kingſton, the * before 


he was executed, in the Diſguiſe of a Servant-Maid, and ſent a Letter to 
bim, giving him Notice ſhe was come, and fo diſguiſed, that if he would 
fee her, ſhe could come eaſily to him, notwithſtanding the Orders the 
Gaoler had not to admit her. Noble, on reading the Letter, did not ſeem 
averſe to ſeeing her; but the Divines who attended him, perſuaded him 
from it; and he ſent her word, T hat he was a Man flill, and liable to Paſſions ; 

e had Time, and might repent ; but he had but a very ſhort Time, and that 
muſt be employed about the Concerns of his Soul. It is certain, he ſaw neither 
of the Women after his Conviction, though they were ſoliciting a Reprieve 
for him al! the Time. | 

Accordingly, Saturday, March 28, 1713, he was executed at Gallotus- 
Hill, near King/ton ; when he delivered the following Account to the three 
Clergymen that attended him, 


The true Copy f the original Paper figned by Mr. Richard Noble, 
which he deſigned for his Laſt Speech, delivered, to Mr. Cooke, Cu- 
rate of Kingſton, and Ordinary of Surrey; enotberto Mr. Brough- 

ton, Vicar of Kingiton; and a third to the Rev. Mr, L'He- 


rondell: With a particular Account of bis Behaviour ſome Days 


before his Execution, by all the aforeſaid Clergymen. 


An Account writ by Richard Noble, the Afternoon before his 

| Execution. 

4 I HAVE, ſince my Confinement (under Sentence of Death) to this very 
« * Hour, been under the greateſt Expectation of a ſhort Reprieve ; 
© eſpecially, for that I was credibly aſſured the Lord Chief Juſtice Parker 
© had promiſed to grant it for my Clients Sake, in cafe they would make 
« Affidavit before him, of their having Papers and Writings in my Hands; 
© which Condition (I am told) was perform'd on their Part. 

If ſuch Promiſe was made, I heartily forgive him in not performing it, 

This Diſappointment I aſſign as the true Reaſon of my being very 
© brief in the Account, which otherwiſe might have been incumbent on, 
cor at leaſt have been expected from me to have enlarged upon. 

I have been often told, that it hath been reported I have acted crimi- 
© nal Indecencies with Mrs. Saliſbury and Mrs. Elizabeth Newil (the Mo- 
< ther and Siſter of Mrs. Mary Sayer), and that both ar one of them were, 
or was privy to, or countenancing of ſuch unlawful Acts of mine with 
© the ſaid Mrs. Sayer. I think it my Duty to declare, as I do, that ſuch 
© Report is falſe. 

As to the murdering Mr. Sayer, I do declare, that Mrs. Salisbury, or 
© Mrs. Sayer, did not draw the Sword with which I unfortunately killed 
© him: Nor was either of them aiding, directing, or adviſing of ſuch 
Murder: Nor did either of them open the Door whereat I killed him; 
© tho' the contrary hath been ſuggeſted to me by one of the Siſters of 
© the Deceaſed. | 

] am told, that it is reported I was married to Mrs. Sayer whilſt we 
© were in the Harſbalſca, and that ſhe hath been with me ſince my Con- 
© demnation. I do declare, that ſuch Reports are falſe, and that I never 
© was married to the ſaid Mrs. Sayer. 

As to what relates chiefly to myſelf, Time will not permit my ſaying 
© ſo much as I intended. I hope that my Dying Words may make a deep 
and ſenſible Impreſſion on the Minds of ſuch Perſons as may read this 
« Paper, that ſuch as are going on in a Courſe of Sin, may be awakened 
© from their Lethargy, and deterred from the Continuance in, or Com- 
© miſſion of any known Sin againſt the Liying God; but more eſpecially 
© thoſe who have been Partners with me in my Sins. 

I would not extenuate or palliate the Crime of Murder which I com- 
mitted : Therefore muſt ſay, that though the Fact was committed under 
the greateſt Surprize, and without any premeditated Malice, or Deſign, 
by removing him out of the World to have the freer Acceſs to his Wife, 


Laws) ; yet 1 muſt own, that the Judgment of God, in bringing me to 

this deſerved and ſhameful Death is very juſt ; and I do declare, that I ne- 

ver had, nor ever knew that Mrs. Saliſbury, Mrs. Sayer, and Mrs, Nevil, or 

* any of them, had any Deſign to kill Mr, Sayer by Poiſon, or otherwiſe. 

+ I have ſecretly and wilfully committed many great and moſt heinous 
Vou. IX, a 
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(which gave me reaſonable Hopes of my eſcaping the Juſtice of human 
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+ Sins againſt God, beſides that for which I fn now to die. God ſuf- 


| | © fered me to act thoſe Sins for ſeveral Years, without puniſhing me him. 
eighbours, as well | 


'© as God, before I dic. n 5 | 
— 4 many Papers and Concerns (by reaſon of my Profeſſion) of my 
Clients in my Hands, who will ſuffer if they ate not put into ſome Or- 


©. ſelf, or ſuffering me to fall under the Hand of human Laws. I had fre- 
C 2 Checks of Conſciency to recal and reſtrain me from committing 
further Sins; but I ſtifled or diverted thoſe good Thoughts, and con- 
tinued the Practice of my beloved Sins with Pleaſure. 

I indeed have made many Reſolutions to God of Repentance and 

Convorſion, but ſoon broke through them, which is a great Aggtava- 

tion of my Offences ;' and thoſe Sins, and thoſe Aggravations undoubt- 

edly juſtly provoked God to, ſuffer me to act that horrid Crime, for 
which I am now to die. * 4 EA 

* I heartily beg Pardon of the Relations of the Deceaſed, for the Injury 

done them by the Murder of Mr. Sayer. - | 5 

I heartily beg Pardon of all others that I have injured by any ſecret 

or open Means. * 
II heartily forgive every Perſon that has done me any Injury; eſpe- 

cially thoſe who ſtrained their Conſciences to affect me on my Trial. I 

pray God cov them Grace to repent of thoſe and all other Sins; leſt 
by ſuch and other Provocations againſt God, they deſtroy both their Bo- 
dies and Souls, 

* T have had very good Help and Inſtructions from ſome worthy Di- 
© wines, and other good Chriſtians that have attended me ſince my Con- 
© demnation; who have (I believe) done my Soul much Good, for 
* which I am very thankful ; and may God have the Glory by it, and 
they their due Reward, 

have (fince my Condemnation) occaſionally been under the utmoſt 
© Diſorder and Perplexity, for having ſo many and ſuch great Sins to re- 
« pent of in fo ſhort a time; but as my Endeavours for a longer Time 
© have proved ineffectual, fo I hope that God Almighty will accept, in 
his great Mercy, that ſmall Space which he, in his wiſe Providence, 
© hath thought fit to allow me. 

* And whereas I have been told, that I was thought to be one of the 
< Sect- of the Free-Thinters, I do utterly deny the ſame, and that I ever 
© ſo much as read any Book publiſhed by the Fre-Thinkers. | 

Perhaps it may be obſerved, that this my Dying Speech is not ſo pa- 
* thetical as that which I ſpoke when J received Sentence of Death. 
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| © Then I was in hopes of preſerving my Life; but now, being ſatisfied 


to the contrary, my Thoughts are turned another way (to wit) to make 


; wy Peace with my Conſcience and my God. | 
But as to the Truth of this my Dying Speech, I call God Almighty to 


© witneſs, that I know not of the leaſt Falſity therein, as I hope for eter- 


_ A 


© nal Salvation. 


March 27, © RICHARD NopLE.? 


| BEING under the Obligations uſual on thoſe, that receive Papers 


from Dying Perſons to be publiſhed, and having faithfully diſchorg- 
ed our Truſt therein, we have found ſome other Reaſons to ſubjoin to it 


| further brief Relation of Mr. Noble's Behaviour and Conduct during 


the laſt Week of his Life, wherein we all frequently viſited him. 

do far as any or all of us could poſſibly diſcern, or collect from his 
* many Anſwers and Declarations from his whole Diſcourſe, and the 'Te- 
© nor of his conſtant Devotion, he repented from the Bottom of his Heart 
of the manifold and heinous Sins of his Life; that Crying Sin eſpecially 
for which he died. | 

© He profeſſed an unſhaken Belief of the Truth and Importance of the 
«* Chriſtian Religion, and a ſtedfaſt Faith in, and Reliance on the only 
© atoning Merits of his Redeemer, 

He was deſirous, and reſolute to die in the Communion of the Church 
of England, and in perfect Charity with all the World; he appeared 
© under a calm Reſignation to the Sovereign Will of God, and not with- 
© out increaſing Hopes of Pardon, as his Death approached nearer; to the 
very Artiele of which his Diſpoſition was ſuch as himſelf had often 
6 prayed for. 

We pray to God, that theſe laſt Sentiments of his (who is cut off by the 
« juſt Judgment both of God and Man, in the 28th Year of his Age) may 
have that happy and peculiar Effect, which (next to his own belvation) 
© he conſtantly had in view; the reclaiming thoſe in particular (we mean) 
* who have at any time, or in any manner, been Partners or Aſſociates 
with him in Wickedneſs. We find this briefly hinted in his Paper; 
© but we know, he thought on it frequently, and laboured much 
about it. We could produce Inſtances and Proofs of all we ſay: But 
© we hope this general Account will ſuffice to anſwer the Importunity of 
* ſome; and perhaps to ſilence the importunate Clamours of others, who 
- 


1'© have added very falſe, as well as needleſs Aggravations to his Guilt, 


March 30, 1713. | | 
Thomas Cocke, Ordinary of Surrey and Curate of King/lon, 
Fobn Broughton, M. A. Vicar of King flon. 
F. Alex. L' Herondell, Chaplain to one of Her Majeſty's Regiments. 


The following Caſe being reckoned curious, and a proper Addition 
to Mr. Noble's Motion in Arreſt of Judgment, is here inſerted. 


The Caſe of Mr. Richard Noble impartially confidered : Abſtrattly 
from the Man, or Crime, but merely as to the Law, in relation to 
the Motion by bim made, on Monday the 16th Day of March, 
1712, at Kingſton Afizes, in Arreſt of Judgment: And the Rea- 
ſon given for over-ruling the ſame confuted. By a Student of the 
Inner-Temple. 

RICHARD NOBLE, Gentleman, Mary Saliſtury, and Mary Sayer, 

Widow, were indicted ; he, for the Murder of John Sayer, Eſq. on the 
20th Day of January, Anno 119 Anna Reginæ; Saliſbury, as preſent, aid- 
ing, ang, and abetting the ſame ; and Mary Sayer, Widow of the De- 
ceaſed, for Petty- Treaſon, as being preſent, aiding, aſſiſting, and abetting 
the Murder of her ſaid Huſband ; and the ſaid Noble, on the Coroner's In- 
queſt for the Murder of the ſaid John Sayer, and for Manſlaughter on the Sta- 
tute of OY And on Thurſday the 12th Day of March, 1712, were ſe- 

: verally 


Salifhury and Mary Sayer 


Holt of Judgment in theſe or the like Words: 


„I humbly move in Arreſt of Judgment, for that I —. fendants. © 


tried together by the ſame Jury * And, to warrant this Opinion, I 
| T. 


« all join in the ſame Challenge, then we can try you all 1 as you 
e are altogether. jointly in the ſame Indictment, and ſave the Time and 
« Trouble that will otherwiſe be unavoidable; but if you will In in 
ce the ſame Challenge, but ths: challenge for himſelf, as by Law he 
« has Liberty to do, we muſt be forced to try you ſingle; and therefore 
« we would know of you, whether you deſign to join in your Challenges 
& or not.” State Trials, Vol. IV. p. 566. Dua 

And in the ſame Page, 1 tell you, what the Law is in ſuch Caſes ; 
c you may, every Man of you, challenge Thirty-five S with- 
ce out Cauſe; but if you do not all agree in the ſame Challenges, ye can- 

« not be tried ARC: by the ſame, Jury, but the Court muſt ſeparate 
& you, and try you every one ſingle.” .. * . 

And again, ** Do you underſtand what is ſaid to you, Mr. King and 
% Mr. Keys ? Every one of you may, without ſhewing any Cauſe, except 
de againſt Thirty-five of thoſe that are returned of the Jury, which are to 
& try you, if you have no mind that thoſe ſhould be ſworn ; but then, 
« if each of you do ſeverally challenge Thirty-five, ye cannot be tried by 
<« the ſame ary.” | f 

And there is a Caſe to the ſame purpoſe in one of the Vear- Books, I 
think it is in 9 E. IV. fol. 27, but deſire that my Counſel may ſpeak to it. 

This is the Subſtance of what Mr. Noble then ſaid; upon which, being 
aſked who were his Counſel? He anſwered, Mr. Darnall and Mr. Bonwick, 

who were by the Court readily affigned to be his Counſel ; but (for what 
reaſon I cannot well apprehend) could neither of them be prevailed on to 
eak to it. 

F So that although it was agreed and allowed, that the Words were as full 
and clear as they could be penned, the Court ſoon over-ruled the Motion, 
alledging, That the Lord Chief Juſtice Halt's Reaſon in the Caſe of Char- 
noch, King, and Keys, was, that in caſe each of them _— challenged 
Thirty-five, three times Thirty-five would amount to One Hundred and 
Five, and then they muſt have been obliged to ſever them (as the Court 
were near obliged to have done in the preſent Caſe) for Default of Jurors ; 
And Mr. Noble, after a Speech by him, tending to obtain a ſhort Re- 
prieve, had Judgment given againſt him, | 

I have, as carefully as I could, fairly and indifferently ſtated the Caſe, 
and ſhall now proceed to conſider it as briefly as poſſible. 

Challenge of a Furor is an undoubted Right of the Subject, and was at 
the Common Law ; and therefore, it is to be preſumed, to have been as 
ancient as Trial by Juror, and was unqueſtionably at fir/t allowed in 
favorem Vitæ, and to give the Priſoner an Opportunity, as it were, to chuſe 
his Fury, ſo as he exceed not the Number fp ans by the Law: And, con- 
ſequently, I take it, at the Common Law, every Man, of right, might 
and ſtill may, the ſame having been altered by no Statute that I can find, 
as to a Commoner, demand to be tried ſingle, although jointly indicted in 

the ſame Indictment with others; and that for theſe Reaſons, among others: 

Firſt, For that in caſe an innocent Perſon ſhould unhappily be indicted 
with a Criminal, it might be a means to prevent the Jury, from the Evi- 
dence given againſt the Criminal, to be inveigled or drawn aſide, to give 
too hard a Verdict on the Guiltleſs. | 3 

Secondly, For that when a Pannel is returned, the Priſoner (who, as was 
ſaid before, may in a manner chuſe his Jury) will otherwiſe be deprived of 
that Right: As if two or three are indicted, and the firſt perceive that in 
the Beginning of the Pannel there are ſuch returned, as he has great reaſon 
to ſuſpect are partial, but by challenging has a Proſpect to bring himſelf 
to thoſe in the Pannel, which he has reaſon to apprehend are indifferent ; 
if, when he has challenged the Number the Law allows him, and his 
Hands, as it were, tied up, the other indicted with him ſhall come in and 
take off all thoſe indifferent Men, and ſo leave him over to thoſe he had 
as much (or more) reaſon to ſuſpect as thoſe he had before challenged ; 
which is a Miſchief, and that the Law abhors, for the Juror returned may 
have Malice to one, and be indifferent as to the other; and ſo is the 
9 E. IV. fel. 27. and the Plaintiff or Proſecutor no 1 for 
he might have ſued ſeveral ven. fac. and thereby have been aided, And 
ſo is the Book expreſly. eG. ; 

Thirdly, For that the Court cannot accept of a joint Plea, nor receive 
a joint Verdict; but the Plea of Not Guilty, although it be the General 
Iſſue, yet in its Nature and Effect is Several. 

And ſo in Treſpaſs againſt Several; they may every one come and plead 
ſeveral Pleas by ſeveral Attornies, and have ſeveral Trials: And reaſon- 
able, for otherwiſe a Plaintiff might join one in the Action, who could 
oblige all the others to ſtand or fall by his Confeſſion, Defence, or Plea. 
And as in Treſpaſs they may ſever in their Pleas, ſo in Treaſon or Felony 
Not Guilty is a ſeveral Plea, nay, and amounts to a Special Plea ; and the 
Priſoners, or any of them, ſhall have the ſame Advantages, as if he or 
they had pleaded ſpecially to all Intents and Purpoſes whatſoever. Dr. & 

St. cap. 48. fel. 150, 151, 152. : 

From whence I argue, That it is the Right of every Subject to demand 
and have a ſeparate Trial, in criminal Caſes, if ſo he be minded. For, 
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n II Three are indicted of Felony, one challenges w 
and thoſe Twenty are to badravwe, that is, ſet aſide and not ſuffered to 


Hointly; and on a long 
As.in the *. —— 


and one ven. fac, for all iff 


| goes on, and ſays, If Covin be between me and two others, that I bring 


that no Judgment was given, that the Jurors that were challen 


1 
\ 


Twenty, who muſt by the ſame Rule be likewiſe.drawn or ſet aſide, as to 
all; this will amount to Sixty challenged by the firſt ; and as the firſt and 


paſs-upon the other ;; and the ſecond challenge Twenty, thoſe are to be 
| drawn or. . ae in like manner; and the third challenge likewiſe 


ſecond Priſoners have the Beneſit of the Challenges of the third, ſo has the 
| third the Benefit of theirs,/ This tantamounts toa Challenge of Sixty. by 
each, and thereby endangers their being preſſed or for challenging 
above the Numbe —— by the z: which the Court is by no 


means to ſuffer. "ey; 8 . 10 | LEY AF og i | 

An Appeal againſt Beanchamp,: and ſeveral others, who plead Not Guilty, 
return, Ic. at which Day one of the De- 
| n uror peremptorily, and the other Defendants ſay 
nothing, the Juror ſhall be ſworn againſt them, and the Reaſon there 
given is, for that otherwiſe they might be delayed of their Acquittal for. 
ever; a Miſchief, Inconvenience, and Wrong: And therefore the Book 


——— 


an Ap NN to the end the other ſhall be detain 
in Priſon, &c. in that Caſe, if I have a joint ven. Foe &c. and one chal- 
lenge peremptorily ; and if he remain for default of Jurors, then at another 
Day may the other do in the ſame manner; and then, when they have 
taken their peremptory Challenges, ſtill one of them may challenge with 
Cauſe, and I will commit this Challenge, Fc. and ſo the Three ſhall 
remain in Priſon for ever. If the Challenge of one ſhall be for all, &c. 
And the Doubt there was, Whether the Court could ſever them, it being 
in an Appeal, and the ven. fac. joint? And by all the Juſtices of the one 
Bench, and the other, it was held, That becauſe the ben. fac. was joint, 
the Challenge of the one is for all, for that he could not be drawn as to 


one, and taken againſt the other; and the Plaintiff ought to have had 
| ſeveral ven. fac. | 


And afterwards the Plaintiff challenged the Array, which was quaſhed; 
and the Plaintiff prayed ſeveral wen. fac. againſt every one of them to the 
Coroners ; which, by Juſtice Jenny, he could not have in that Caſe, for 
this reaſon only, becauſe the Plaintiff had elected to have a joint 382 
The Plaintiff notwithſtanding prayed to have ſeveral wen. fac. at their Peril. 
W Fay ſhews, that the Law was againſt them as to the other. 

„IV. 70. 27. 
, And 25 there ſaid, That at a Gaol- Delivery, if an Inguęſt be demanded 
to paſs upen two or three Men, and one challenge 121 then the Clerk 
ought to ſever the Felons, every one by bimſelf. And there ſeemed to be a Diſ- 
ference (and fo is the Book) where there are ſeveral Plaintiffs, &c, be- 
cauſe if a Man be found favourable to one, he is favourable to both, for 
that their Title is joint : But otherwiſe it is of Defendants, where a Man 
_ have Favour or Malice to one, or not ; or be indifferent to the other. 
9 . IV. fol. 27. a 7 

Appeal againſt the Principal and Acceſſary, who plead Not Guilty, and 
the Acceſſary challenge the Array, and the Principal faid nothing; and 
becauſe the Array was quaſhed on his Challenge, Hankford would not take 
the Inqueſt againſt the other; and the Reaſon was, becauſe the ven. fac. 
was joint, and the Plaintiff might have had ſeveral ven. fac. 4 H. IV. 58. 

And in Banco Reg. Thimelby and Gray were 3 on an Indictment 
of Robbery, as Prihcipals, who ſeverally pleaded Net Guilty, and ſeverally 
put themſclves upon their Country; upon which a ven. fac. was return- 
ed this Term, and the Jury appeared, and Three of the Jury were ſworn 


againſt both, and Thimelby challenged the four next without Cauſe, or 


without ſaying peremptorily; and Gray would not challenge them, for 
which Thimelby was withdrawn from the Bar; and the Four who were 
challenged by Thimelby were ſworn againſt Gray, and ſo many more, till 
Twelve were charged on him, who found him Guilty: And Saunders 
moved, Whether this was a right Trial or not? For that there was but one 
ven. fac. awarded, nor but one Pannel returned; and one Juror cannot 
be drawn out of the Pannel, and in the ſame Pannel be allowed : But by 
the Opinion of all the Juſtices of both Benches, the Trial was good, for 
by the 
one ſhould be drawn, but, that they ſhould ſtand aſide for a time Ke 
were not clearly diſcharged by the Court; and for that the ver. fac. for 
the King differ from ven. fac, in an Appeal. Dyer, fol. 152, pl. 8. 

And although in 1 H. V. 10. it is ruled by the Opinion of the Court, 
that a Juror on Inditment may be challenged by one of the Defendants, 


and ſtand againſt the other, &c. that is, it is no Principal Cauſe of Chal- 


lenge in one Defendant to ſay the other Defendant had before challenged 
him. And ſo is the Book to be taken, and the Law is agrecable thereto, | 
and the Reaſon there given fully explains it ſo to be intended, viz. for 

that they are ſeveral Pannels and Inqueſts in Law; and therefore, if one 

Defendant had appeared on an Indictment, and the other Defendant had 
made Default, yet the Court would have proceeded againſt him who ap- 
peared, although it may be otherwiſe in an Appeal. 

Which plainly proves the Court ought to ſever the Priſoners on Indict- 
ment, where they will not join in their Challenges. 

And in the Trial of the Regicides; Harriſon, Scroop, Jenes, Clements 
and Scot were ſet to the Bar to be tried, and Sir Thomas Allen was called 
and ſworn; then Sir Yeſhua Aj was called, and Mr. Scroop excepted 
againſt him: then Sir Jeremy M hicbcot was called, and Mr. Harriſon ex- 
cepted againſt him; Fames Halley, Eſq. being next to be ſworn, Mr. Scot 
excepted againſt him: Whereupon the Court (ſpeaking to the Priſoners) 
ſaid, “ If you will not agree in your Challenges, we muſt be forced to try 
you ſeverally.” And Henry Mildmay, Eſq. * called next, Mr. Scroop 
excepted againſt him: Whereupon the Court ſaid. We muſt needs try 
them ſeverally, therefore ſet them all aſide but Harriſon.” Which was 
done, and the ſeveral Perſons which before had been called and excepted 
againſt, were again called, and excepted againſt by Mr. Harriſon. Trial 
7 _ Regicides, State Trials, Vol. II. p. 313. And fo in Mr. Scrosp's 

rial. 

Jones, Scroop, Scat, Gregory, Clements, and Carew being ſet to the 
Bar, Sir Thomas Allen was called, and his Hand being on the Book, 
Scroop challenged him; and thereupon the Lord Chief Baron ſpoke thus 
to the Priſoners: © That you may not miſtake, if you challenge in 
«© this manner, and do not joirfin your Challenges, we muſt try you 
<< ſeverally, one after another: I muſt tell you the Courſe of the Law; 
if one Challenge one, and another challenge another, we muſt ſever, 
<< and go to Trial one by one, Call the next.” The Clerk _— Sir 

enry 
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Servop- And directing: himſelf: to Mr. Servo, ſaid farther, % Mr. 


« to, Thirty-five; if you g beyond that Number, you will 
* nefit of the L er 1 2 5 nn Ake ines 
And in that of Caraw, Scot, Jones, and Clements + a 5 
Bar, the Lord Chief Baron demanded of the Priſoners, Whether they 
were all agreed as to their Challenges? Who anſwered, N. Then 


« (ſaid the Lond Chief-Baron) we muſt do as before, ſever you, and go 


« to Trial ſeverally:” And directed, that the Three ſhould be taken 
away, and that Mr. Careto ſhould be let ſtand at the Bar. 
And indeed, through the whole Courſe of the Proceedings on the Trial 


of the Regicides, the Court took great Care of the ſeveral Priſoners, that 


none of them might be any ways prejudiced, either by 5 too 
many (viz. more than the Law allows) of the Jury, or any other Forms 
of Law, as a Matter perfectly incumbent on the Court to obſerve, take 
care of, and prevent. | AS e ä 

And now I beg Leave to obſerve, that the Reaſon the Court gave in 
Neble's Caſe, was not that the Lord Chief-Juſtice Holt grounded his 
Opinion on; for that in Fol. 1. of Charnect's Trial, it appears that above 


eight-ſcore were by the Sheriff returned to ſerve on that Jury, conſiſting | 


of Baronets, Knights, Eſquires, and Gentlemen; fo that it plainly ap- 
my having been called over, fitting the Court) that in cafe each 
of the Priſoners had challenged Thirty-five, 3 One Hundred 
and Five in all; yet would there have been a ſufficient Number of Jurors, 
to wit, above Fifty-five, left to have paſſed upon, and tried the Priſoners. 

And the Words of the Lord Chief- Juſtice Holt in Mr. Charnoct's Trial, 
« We can try you all together, as ye are all together jointly in the ſame 
« Indictment, and fave the Time and Trouble, that will otherwiſe be 
« unavoidable ; but if you will not join in the ſame Challenges, but ever 
„Man challenge for Rimſelf, as by Law he has Liberty to do, we wad 
« be forced to try you ſingle, and therefore, &.“ can bear no other Con- 
ſtruction, for the Word wunaveidable is, what muſt happen or come to paſs, 
notwithſtanding any Accident or intervening Circumſtances or Conjunc- 
ture whatſoever : And, in that Senſe, I make no Queſtion, his Lordſhip 
ſpoke them; for otherwiſe, ſeveral other Expreſſions, no Doubt, would 
have occurred, and been uſed by his Lordſhip, as it might be neceſſary, 
and the like. : 4 

The often Repetition of the ſame Thing, has alfo a great Weight to 
enforce this Obſervation. | 8 

And this Reaſon clearly to me appears, to be the Foundation of the 
Caſe in the Commentaries, that though the Pannel be joint on Indict- 
ment, and Tales awarded, yet the Court (who are ever to be of Counſel 
for the Priſoners, to give them Law and Juſtice, 2 ff. 178, and not 
permit any Inconvenience to happen to them in Forms of Law, Trial » 
Charnock & al. 7. Dr. & St. c. 48. p. 150, 1, 2.) may and (as I hum- 
bly apprehend) ought, in caſe the Priſoners ſever in their challenges, to ſe- 
ver the Pannel, and prevent not only the Inconvenience in that Caſe men- 
tioned, but many other. Plow. Com. 100, 101. H. P. C. fol. 256. Ofave 
Edition. 

And this is the more to be relyed on, for that in an Appeal againſt one 
NM odluct, the Defendant took ſo many Challenges, that the Jury re- 
mained againſt the Defendant, by Default of Jurors, and reſolved, that 
in an Appeal of Murder, Rape, or Felony, there may be had a Jarger 
Number than the principal Pannel returned immediate, vis. what Num- 
ber the Juſtices pleaſe to award, in regard the Defendants may challenge 
peremptorily ; and therefore the Juſtices award a Tales of 40. 14 H. VII. 
fel. 716. tit. Appeal. And ſo of an Indictment. Hale's Pleas of the Crown, 
257, 800.——— Finch's Law, c. 36. fe. 415. and that the Stat. V. II. c. 38. 
does not extend to Criminal Caſes or Indictments. Vane's Caſe, Kehng 


7. 16. 

And the Practice has conſtantly been, and was ſo reſolved at the Re- 
ſtoration, by a great Number of Juſtices, upon mature Deliberation, 
That if ſeveral Priſoners be put upon one Jury, and they challenge pe- 


remptorily, and fever in their Challenges, that then he who is challenged 


by one is to be drawn againſt all, becauſe the Pannel being joint, one 


n 


being at the 


2. Trial of Major John Oneby, G. 


Baron replied, , Than we m on ſeverally, ſet all aſide but Mr. 
«c 


you may challenge particularly whom you will, 3 come 
i le the Be- 


(14) 
Juror cannot be drawn nt" one, and ſerve for another; but in ſuch 
Cafe the Panhel-might be ſevered, and that the fame Jury may be returned 
between the King and ever — 8. the Priſoners, and then they are to be 
tried ſeverally, e Zhallenge of one Priſoner is no Challenge 
toUiſable the Juror ſo challenged againſt another,” And the Caſe of Dr. 
\ BIlis's Servant, Plow. Com. 100, 101. was agreed to be good Law, as to 


the way. the Pannels in that Cafe, And accordingly, in the Trial of 


Harriſon, Scroop, Carew, and other the Regicides, who challenged per- 
emptorily, "and ſevered in their Challenges, the Pannels were ſevered, and 
they were tried ſeverally. Kelyng's Reports, fb. 9, 10. State Trials of the 


| Regicides, Vol. II. p. 308, &c. 


And throughout alt the Bocks there appears to be na Diſpute, but that where 
the Priſoners on Indie#ment challenge | ſeverally, the Court ought to ſever them in 
their Trials. But it plainly appears, the only Queſtion was, How, or in 
what Manner that was to be done, the ven. fac. and Pannel being joint ? 
But that Objection being once removed, the Law is plain, That the 
Frials in all ſuch Caſes are to be ſevered, or the Priſoners cannot legally 
be tried at all, | 3 : 

And therefore I humbly ſubmit it to the Judgment of the Learned in 
the Law, whether, in the principal Caſe, (not as to the Fact, which I 
5 no ways to meddle with) although Judgment has paſſed on the 

riſoner Noble, yet he having before Sentence moved this Matter in Ar- 
reſt of Judgment, and likewiſe, as I have been credibly informed, (my 
coming into Court being faſt after that was 0-00 having deſired 
and earneſtly preſſed to be tried feparately and apart from the other two, 
there be not Room to reſpite Execution till the Point be ſettled, and Con- 
ſideration had what may be neceſſary farther to be done therein. And the 
rather, for that in the Caſe of Hoplin Hugget, on a ſpecial Verdict found 
at a Gaol- Delivery at Newgate, 25 April, 1666, 18 Car. II. on aa Indict- 
ment of Murder, to this Effect: That John Berry, and two others with 
him the Day and Place, &c. had de facto, but without Warrant (for 
aughr appeared) impreſt a Man, unknown, to ſerve in the Wars againſt: 
the Dutch Nation ; that thereupon, after the unknown Man was impreſt, 
he, with the op few Berry, went together quietly into Cloth- Fair ; and 
the faid Fiophin Hugget and three others walking together in the Rounds 
in Smithſſeld, and ſeeing the ſaid Berry and two others, with the Man im- 
preſt, going into Cloth-Fair ; inftantly purſued after them, and overtak- 
ing Berry and the impreſt Man, and the two other Men, required to ſee 
their Warrant, and Berry ſhewed them a Paper, which Hoplin Hugget 
and the three others ſaid was no Warrant; and immediately the ſaid Hy- 
kin Hugget and the three others drew their Swords, to reſcue the ſaid 
Man impreſt, and did thruſt at the ſaid John Berry, and thereupon the 
ſail John Berry, and the two others with him, did draw their Swords and 
fight together, whereupon the ſaid Hoptin Hugget did give the Wound, 
Sc. to the ſaid John Berry, whereof he inſtantly died: And if upon the 
whole Matter the ſaid Hoptin Hugget be guilty of Murder, they find ſo; 
if of Manſlaughter, they find ſo, & And afterwards the Opinion of all 
the ya of England, met at Serjeants-Inn, in Fleet-Street, being deſired 
in the Caſe, (having had Copies of this Special Verdict ſent to them) 
whether they held it Murder or Manſlaughter? And there being a 
Difference in their N viz. the Lord Chief - Juſtice Bridęman, Lord 
Chief-Baron Hales, Mr. Juſtice Atkins, Tyrell, Turner, Brown, Archer, 
and Rainsford, were of Opinion as then adviſed, but not to be bound by 
it, that it was no Murder, but only Manſlaughter z and gave ſome Rea- 
ſons to ſupport their Opinions: But the Lord Chief-Juſtice Kehyng, Mr. 
Juſtice Tien, Myndbam, and Morton, were of another Opinion, and 


held it to be Murder, and gave their Reaſons for it: After which Diffe- 


rence the Lord Chief-Juſtice Kelyng granted a Certiorari, to remove the 
Cauſe into the then King's-Bench, to be argued there, and to receive a 
final and legal Determination. And although all the Judges of the Court 
were clearly of Opinion it was Murder, yet it being in a Caſe of Life, 
they did not think it prudent to give Judgment of Death upon him, but 
admitted him to his Clergy. Kelyng*s Reports, fo. 59, 60, 1, 2. 

So very tender were the Judges in the Caſe of Life, not only well to be 
adviſed, but even againſt their own Opinions, and that when they were 
very clear in it, to give Judgment in Favour of Life, although in a Caſg 
of Murder, | | 
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IT. The Trial of Major Joan Onszsy, at the Seſſions-Houſe in the O/d-Bailey, before the Right 
Honourable Sir Francis FoxkE S, Knt. Lord-Mayor of London, Mr. Baron HATE, Sir WILLIAu 
Tuoursox, Knt. Recorder of London, and others his Majeſty's Juſtices, March 1725-6, for the 


Murder of WILLIAu GowER, Eſq. 


* that he, on the 2d Day of February, 12 Geo. at the ſaid Pariſh, 
wi feloniouſly, voluntarily, and of his Malice fore-thought, 
made an Aſſault upon one William Gower, Eſq. and that he the ſaid 
he 28 Onely, with a Sword which he then and there held drawn in his 
* Right Hand, the ſaid Nilliam Gower in and upon the left Part of his 
Belly, near the Navel, feloniouſly, voluntarily, and of his Malice 
* forethought, did ſtrike and thruſt, giving the ſaid Milliam Gower, then 
and there, with the ſaid drawn Sword, in and upon his ſaid left Part of 
© bis Belly, near the Navel, a mortal Wound of the Length of one Inch 
* and a half, and of the Depth of ten Inches; of which mortal Wound 


ec Jan Onely, of St. Martin's in the Fields, Gent. was indicted, for 


the ſaid William Gower lived in a languiſhing Condition, from the 2d 


* Day of Felruary to the 3d Day of the ſaid February; on which 3d Day 
* of February, the ſaid William Gower, at the Pariſh aforeſaid, of the ſaid 
mortal Wound did die; and that the ſaid John Oneby, the ſaid William 
** Gower feloniouſly, voluntarily, and of his Malice fore-thought, did 
* kill and murder.” | 


He was a ſecond Time indicted, on the Coroner's Inquiſition, for the 
ſaid Murder. | 


„ Thomas Huwkins. On the 2d of February, between Nine and Ten at 
Night, Mr. Blunt, the Deceaſed, the Priſoner and myſelf, went from 
Millis Coffee-Houſe to the Caftle-Tavern in Drury-Lane, where, in about 


| 


half an Hour, Mr. Rich came to us. After the fourth Bottle, the Priſoner 
called for a Box and Dice; the Drawer ſaid; they had none in the Houle, ' 
Why then, (ays the Priſoner, bring the Pepper- Box, The Drawer brought 
it, and Dice were Jaid upon the Table: but I don't know by whom. 
We played low, nobody ſetting above half a Guinea, and yet I had no 
reat Inclination to EAA and eſpecially to ſet the Priſoner; and there- 
= after a trifling Loſs I declined the Play. The Priſoner appeared diſ- 
guſted at it, and aſked me, why | refuſed? I told him I ſhould uſe my 
own Pleaſure, whether it was agreeable to his Humour or not, The 
Reſt continued playing. The Deceaſed loſt 30s. Mr. Rich faid, 1/hs 
will ſet me three Half-Crowns ? Upon which the Deceaſed took ſomething 
out of his Pocket, and Jaid it on the Table, but concealed it with his 
Hand, and faid, Pl! ſet ye three Pieces; and then taking his Hand away, 
we ſaw three Half-pence. This was not offered to the Priſoner ; but he 
appeared to be much affronted. He ſaid, That is very impertinent to ſet 
obo Half-pence. The Deceaſed ſaid, What do you mean by impertinent ? 
And the Priſoner replied, You are an impertiuent Puppy; and preſently 
ſnatched up a Bottle, and threw it at the Deceaſed's Head, and it beat 
ſome Powder out of his Wig, but did him no Hurt. He in Return, toſſed 
a Glaſs or a Candleſtick, I can't tell which, at the Priſoner; but it did not 
reach him. hep both roſe up together, and went to their Swords, which 
hung up in the Room. The Deceaſed being quickeſt got his Sword firſt, 


| and grew it, and ſtood ſtill in a Poſture of Defence, at a good Diſtance from 


the 
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Hlaulins. I laid down three Half- Crowns. The Major ſet me. I threw. 
' ' Seven was the Main, and Six the Chance, The Deceaſed put down three 


Sword and Cane, which hung together; and there being the Table and a 


a Chair ys and ſeeing none of the Company come out, I returned to 


went out firſt, Mr. Blunt next, the Deceaſed followed him; I, the De- 
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the Priſoner, who was advancing, and was drawing his Sword, to meet H the Room, I beard the Priſoner call the Deceaſed back ; and they were no 


him; but Mr, Rich ſtept in between, and prevented him. Then the De- 
ccaſed threw,away his Sword, and they all ſat down again, and drank for 
about half an Hour; when the Deceaſed offering his Hand to the Priſoner, 
ſaid, We have had Wards, Major, and you was the Aggreſſor ; but let us agree. 
The Priſoner anſwered, No, damn ye! Vll baue your Blood! And then 
turning to me, he ſaid, Hawkins, you was the Occaſion of this. Why then, 
ſays I, if. ye haue done with him, and have any thing to ſay to me, I am your 
Man, and Dll ſee you out, No, ſays he, I have. another Chap firſt. In 
about half an Hour after this, which was near Three in the Morning, the 
Company broke-up. I went out of the Room firſt, and Mr. Blunt, and 
Mr. Rich were next after me. When I came into the Street it rained, and 
I run under a Penthouſe, where I ſtood a little while; but not having 


the Room, where I found the Deceaſed wounded, and leaning on a Chair in 
a languiſhing Condition. Hedied the next Morning. I knew him intimate- 
ly, and I don't believe that there was a ſweeter temper'd Man in the World. 

Jobn Rich, I, the Priſoner, the Deceaſed, and ſome others, went toge- 
ther to ſee the new Tragedy of Hecuba ; we ſat in the Pit. The Deceaſed 
and the Priſoner appeared to be good Friends all the Time of the Play; and 
as ſoon as it was done I left them; but met them again at the Cale Tavern 
in about half an Hour, The Prifoner and I called for a Box and Dice; 
which not being to be had, he called for a Pepper-Box, and it was brought; 
I ſaw- Dice lying upon the Table, but don't know how they came there. 
I ſaid, Jet us play low. Some Words paſt between the Priſoner and Mr, 


Half-pence againſt me, and ſaid, Here, PII ſet ye three Pieces. The Pri- 
ſoner damned him, and called him an impertinent Puppy. Sir, ſaid the 
Deceaſed, 1 am not afraid of ye, and he that calls me a Puppy is a Scoundrel. At 
theſe Words, the Priſoner threw a Bottle at him, It bruſhed his Wig as it 
aſſed, and he in return teſed a Glaſs. ' They both got up together; but the 
Bereits being nimbleſt, jumped on the Table, and reached his Sword firſt; 
and then ſtepping down, he 8 and ſtood ready to defend himſelf, but 
made no Offer to puſh. In the mean time, the Priſoner took down his 


Chair between them, he came round the Table, and was going to engage 
with the Deceaſed ; but I ſtept between them, told the Priſoner, who was 
drawing his Sword, if he made a Longe, it myſt be through my Body, 
which, as I was unarmed, would be wilful Murder. The Deceaſed then 
threw away his Sword, and they both ſat down again. The Deceaſed put 
his Hand forward, and ſaid, Came, Major, let us be reconciled, Wards in 
Heat may be forgot and forgiven. The Priſoner anſwered, Cd damn you, 
you liel have your Blood, by God ! And then, turning to Mr. Hawkins, 
he ſaid, This is all along of you. Mr. Hawkins anſwered, Then I am your 
Man; and the Priſoner replied, No, I have another Chap to deal with firſt. 
When we all got up to go, the Priſoner hung his great 1 upon 
his Shoulders, and I think buttoned it in one or two Places. Mr. Hawkins 


ceaſed, and the Priſoner came laſt : but he was hardly out of the Room, 
when he called to the Deceaſed, Hark ye, young Gentleman, a Word wi' ye. 
The Deceaſed turned back, they both re-entered the Room, The Door was 
immediately ſhut faſt. I heard a Claſhing of Swords, and a loud Stamp 
on the Floor, which I gueſſed was made by the Priſoner, he being a very 
heavy Man. Mr. Blunt and I ſtept back, and endeavoured to get in; we 
could not readily open the Door; but the Drawer coming to our Aſſiſ- 
tance, we made an Entrance, Mr. Blunt firſt, and I cloſe behind him. The 
Priſoner was then next to the Door, and ſtanding with his Sword drawn 
in his Right Hand, the Point of it being towards the Deceaſed, whom he 
held by ha Shoulder with his Left Hand. I think the Deceaſed had then 
no Sword in his Hand, at leaſt I ſaw none; and I ſoon afterwards found 
it cloſe to the Wainſcot, behind the Folding of the great oval Table. It 
was bloody and greaſy four or five Inches from the Point. The Deceaſed 
cloſed with the e but in ſuch a manner, as if he rather fell to- 
wards him through Weakneſs, than otherwiſe, which makes me think 
the Wound was given him before we came in. We put him into a Chair, 
and ſent for a Surgeon. As J held up my Hand to part them, I felt a little 
Prick through my Coat, by the Priſoner's Sword ; but I believe it was 
done accidentally, Mr. Blunt at the ſame time clapt his Hand on his 
Belly, and ſaid he was dangerouſly wounded ;: but I am ignorant by what 
Means. I told the Priſoner, when we came out of the Room, that I was 
afraid he had killed the Deceaſed, No, ſays he, I might have done it, if I 
would ; but I have only frighted him. But ſuppeſe I had killed him, I know 
what I do in thoſe Affairs; for if 1 had killed hum To-night, in the Heat of 
Paſſim, I ſhould have had the Law on my Side ; but if I had done it at any other 
Time, it weuld have looked like a ſet Meeting, and not a Rencounter, I ad- 
viſed him however to make off, for fear of the worſt. I aſked the De- 
ceaſed on his Death-Bed, if he received the Wound fairly ? He anſwered 
faintly, I think I did—but—I don't know—what might have happened 
—if you——had not—come in. f | 
Michael Blunt. From the Play we went to Will's, and thence to the 
Caſtle, where we were very merry and friendly, till the Dice were called 
for. We played low, but Mr. Hawhkins ſoon declined ; upon which the 
Priſoner faid to him, My do you come into Company, when you won't de as 
others de? Mr. Hawkins anſwered, Don't trouble yourſelf abaut me, 1 'l do as 
1 pleaſe, — The Deceaſed ſet three Half- pence: the Priſoner ſaid it was 
damned impertinent ; and ſome other Words paſſing, he flung a Flaſk at the 
Deceaſed, who in return toſſed a Glaſs or a Candleſtick, They took their 
Swords, but were prevented from engaging, and ſo they ſat down again z 
the Deceaſed offered his Hand to be reconciled, upon which the Priſoner 
gave him very ill Language, and ſwore he would have his Blood. As this 
made me apprehenſive that their Quarrel would break out again the next 
Day, I invited the — to dine with me, in hopes to bring on a Re- 
conciliation, and prevent future Miſchief. The Priſoner anſwered my 
Offer with, No, G-=-d damn ye, Til dine zvith none of ye. Are ye angry, 
Sir, ſays I, Have ye any thing to jay to me? Or me? ſays Mr, Hawkins, —Qr 
me? ſays Mr. Rich.—No, he had nothing to ſay to any of us.— This was | 
about Two or Three in the Morning. And after we were all come out of 


— 


ſooner got into the Room again, but the Door was flung to, with great 
Violence, and I heard the Claſhing of Swords. When I got in, which 


was with much Difficulty, I did not ſee that the Deceaſed had any Sword 


in his Hand, but he was ſinking forward; and I, b going to affiſt him, 
received a Wound in my Belly, which I was afraid was mortal; but f 
cannot tell how, or by wham it was given, though I think it could not 
be by the Deceaſed, becauſe he had no Sword; and befides, was not in 2 
Condition to do it. A Surgeon being in the Houſe, gave me his imme- 
diate affiſtance. - : et OR NPs 


Mr. Shaw, the Surgeon. I found the Deceaſed languiſhing in a Chair. 
His Inteſtines appeared at the Wound, and by being expoſed to the Air 


began to mortify. When I had dreſſed him 1 ſent him Home; but the 

next Day I found a ſecond\ Rupture of the Inteſtines. He died ſoon after; 

and that Wound was the Cauſe of his Death. | 13 
Priſener. A Wager was laid betwixt Mr. Rich and Mr. Blunt, con- 


cerning Mr. Ailli's acting the Part of Czar in the Play of Julius Ceſar, 


and it was loſt by Mr. Blunt. After this a Box and Dice were called for, 


but not by me; the Drawer faid he had Dice, but no Box; upon which 
ſomebody called for a Pepper-Box. I flung a Main at 12d. and paſſed 


it about. Mr. Hawkins refuſing, I faid, I thought there was as good Fel- 
lowſhip in a little Play, as in altogether Drinking: Then we played for 
Half-a-Crown or three Shillings ; and when the 3 round again, 
the reſt likewiſe refuſed to play; at laſt, the Deceaſed offered to ſet three 
Half-pence, which I ſaid was very impertinent. He called me Raſcal; 
You impertinent Puppy, ſays I, what do you mean by that? Uport which, he 
threw a Glaſs at my Head, and drew upon me. I told him, he ated 
ory in drawing upon me, when it was he that gaye the Affront. After 
this I put on my Great Coat, and was going out. Mr. Hawkins had ſlipt 
away, and the reſt being gone out of the Room, the Deceaſed puſhed the Door 
to, and drew upon me, and wounded me in the Knee, and cut my Fingers. 
I parried and cloſed with him; he endeavoured to ſtab me in the Back; at 
which Time Mr, Blunt came in, and received a Wound in his Belly, 
which muſt have been by the Deceaſed's Sword. en | 

John Barnes, the Drawer. I threw the Priſoner's Great Coat over his 
Shoulders, as he was going out. Mr, Hawkins came out firſt, and aſked 
if his Chair was at the Door ? I ſaid, Yes. Mr. Blunt followed, and L 
went down to unbar the Door; the reſt of the Company not coming, I went 
back and met Mr. Rich; he bid me open the Door ; I thought he meant 
the Street-Door, and was turning that Way again; but he ſwore at me, 
and told me the other Door : I opened it, and went in firſt, and the De- 
ccaſed and the Priſoner were both with their Swords in their Hands, point- 
ing towards each other. The Deceaſed cloſed with the Priſoner in a 
manner as if he was rather falling than puſhing ; and the Priſoner with 
his Left Hand had hold of the Deceaſed, who, as ſoon as we parted them, 
was ſo weak that he could not ſtand. I did not ſee him bleeding when 1 
came into the Room, though I cried out to the Priſoner, For God's Sake 
what are ye doing? 

Priſoner. Did not you ſee the Deceaſed offer to ſtab me in the Back ? 

Barnes. No. | | | 

Mr. Burdet, a Surgeon. The next Day in the Evening, the Priſoner 
ſent a Coach to my Houſe with a Letter for me, informing me that he had 
been wounded in a Rencounter, and deſiring me to come to him. I went, 
and found him in Bed at the Houſe of Mrs. Gardiner in Dean-Street, near 
Red-Lion-Square, where he had concealed himſelf. He had one Wound 
below his Knee an Inch and half long, another on his Buttock, two 
of his Fingers were cut in the firſt Joint, and he ſhewed me three or four 
Holes in his Breeches ; but none of his Wounds were above a Quarter of 
an Inch deep, and that in his Leg had but juſt raiſed the Skin. 

Mrs. Gardiner. The Priſoner came to my Houſe about Two o'Clock 
in the Morning: He was bloody, and upon ſearching him, I found a 
Wound in his Buttock as deep as my Finger, and l dreffed it for him. 

Court. The Evidence is plain, that the Priſoner gave the firſt Provo- 
cation ; and it is not denied, that he afterwards killed the Deceaſed. The 
Queſtion is, Whether from the Time the Priſoner threw the Bottle, to the 
1 ime the Deceaſed received the Wound, there was any Reconciliation ? 
If there was not, I think it can be no leſs than Murder, 

The Jury found there was no Reconciliation ; but not being ſatisfied 
as to the Mike; they agreed upon a Special Verdict. 

The Counſel on both Sides attending, they ſtated the principal Points 
of the Evidence for the Conſideration of the 3 : 

What the Priſoner's Counſel drew up, was to this Effect: 

« We find that the Priſoner, the Deceaſed, and Three more met at the 
«© Tavern, where they all appeared very friendly.---A Box and Dice were 
called for,---they played ſome Time together, till Mr. Rich ſaid, bo 
„ will ſet me three Half-Crowns ?--- The Deceaſed put down three Half- 
„ pence, and ſaid, 1% ſet ye three Pieces. —The Priſoner ſaid, That's im- 
% pertinent The Deceaſed anſwered, He that ſays I am impertinent, is a 
% Raſcal.--- The Priſoner threw a Bottle. and the Deceaſed threw a Glaſs, 
„ They both got up, and took their Swords; but one of the Company 
<< {tepped in, and prevented their engaging. They ſat down again to 
drink, ſtaid about an Hour, and then the Company broke up.---The 
«« Priſoner put on his Great Coat--- They all went out of the Room.--- 
«© The Priſoner and the Deceaſed returned, the Door was ſhut, and the 
“ Claſhing of Swords was heard.“ | | | 

The Counſel for the King ſtated the Evidence to the following Purpoſe : 

„We find, that on the 2d of February the Priſoner, the Deceaſed, 
and Three others were in Company at the Caſtle Tavern, and continued 
in a peaceable manner for about two Hours.---The Priſoner then called 
for a Box and Dice; but none being to be had, he called for the Pepper- 
«© Box, which was brought.---Dice-were found upon the Table they 
<« played at Hazard. Mr. Rich aſked, who would ſet him three 
&« Half-Crowns? The Deceaſed in a jocular manner laid down three 
« Half-pence, and ſaid, There's three Pieces---The Priſoner called him 
an impertinent Puppy, and threw a Bottle at him, which miſled him, 
c but bruſhed his Wig.---The Deceaſed toſſed a Glaſs or Candleſtick at 
< the Priſoner, which did not hit him.--- They both roſe up, and took their 
Swords; but were prevented from fighting.--- They fat down again.--- 


The 
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offered tb be Friends with the Priſoner; but the Priſoner | 
r 1 e 855 or dann ye ! Til have your Blood, by God In about 
* 5 | Hour after this, the Company all went out of the Room; but the 
be Pe :foner called to the Deceaſed, and faid, Tour Gentleman, 4 Word 
40 LF ye, —T ey both returned into the Room, — the Door was ſhut with 
4 Violence, and the Claſhing of Swords was heard. —We find that from 
4 the Time that the Bottle was flung, to the Time of the breaking up of 
«© the Company, there was no Reconciliation,” | 84 
"Theſe two rough Draughts being compared, and ſome Alteratiohs e- 
ing made, a third was drawn up, Which was agreed to and ſigned by the 
Jury, and was to this Tenor, | 
„ eis, TR" 
« T n the 2d Day of February, 1725, the Priſonef and the De- 
60 Mg s in , together with Jahn Rich, Thomas Hawkins 
ce and Michael Blunt, in à Room at the Calle Tavern in Drury-Lane, in 
« the County of Middleſex, in a friendly manner, T hat after they had 
6 continued thus for two Hours, Box and Dice were called for; the 
« Drawer ſaid, he had Dice but no Box; and thereupon the Priſoner bid 
« the Drawer bring the Pepper-Box. which he immediately did: And 
« then the Company began to play at Hazard ; and after they had played 
« ſome time, the ſaid Rich aſked, If any one would ſet him three Half 
te Crowns? Whereupon the Deceaſed in a jocular manner laid down three 
« Falf-penny Pieces, and then ſaid to the ſaid Rich, have ſet you three Pieces, 
« ard the Priſoner at the ſame time ſet the ſaid Rich three Half- Crowns, 
« which the ſaid Rich won: and immediately after the Priſoner, in an 
« angry manner, turned about to the Deceaſed, and faid, It was an im- 
« gertinent Thing to ſet Haif-pence, and that the Deceaſed was an imperti- 
&« nent Puppy for ſo doing; to which the Deceaſed anſwered, l hoever called 
« him ſo was a Raſcal. That thereupon the ſaid 7ohn Oneby took up a 
« Bottle, and witn great Force threw it erga predier” Millielmum Gower ; 
„ which Bottle did not hit the faid Gower, but bruſhed his Perriwig, as 
« it paſſed by his Head, and beat out ſome of the Powder ; whercupon 
« the Deceaſed immediately after toſſed a Candleſtick or Bottle erga Pre- 
&« dif? Fohannem Oneby, but did not hit him with the fame: Upon which 
« the Deceaſed and the Priſoner both roſe up to fetch their Swords, which 
« then hung up in the Room; and the Deceaſed drew his Sword, but the 
« Priſoner was prevented from drawing his by the Company; and the De- 
« ceaſed thereupon threw away his Sword, and the Company jnterpoſing, 
te they ſat down again for the Space of an Hour. That at the Expiration of 
« an Hour, the Deceaſed ſaid to the Priſoner, Me have had hot Words, but 
&« you was the Aggreſſor ; but I think we may paſs it over; and at the ſame 
« time offered his Hand to the faid John Oneby, to which the ſaid John 
« Oneby anſwered, No, damm you, I will have your Blood. They further 
40 find, that afterwards the Reckoning was paid by the Deceaſed, the Pri- 


4 
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% ſoner, Rich, Hawkins and Blunt; and all the Company, except the 


% Prifoner, went out of the Room to go home; and the Priſoner remain- 
« ing alone in the Room, called to the Deceaſed in theſe Words, Young 
Men, come back, I have ſomething to ſay to you ; whereupon the Deceaſed 
« returned into the Room, and immediately the Door was flung to and 
& ſhut, and thereby the reft of the Company were excluded ; and then a 
« Claſhing of Swords was heard, and the Priſoner, with his Sword, gave 
« the Deceaſed the mortal Wound mentioned in the Indictment, of 
« which he died the next Pay. They further hnd, chat at the breaking 
<« up of the Company, the Priſoner had his Great Coat thrown over his 
„% Shoulders; and that he received three ſlight Wounds in the Engage- 
ce ment; and that the Deccafed being afked, upon his Death-Bed, whether 
<« he received his Wound in a manner, amongſt Swordſmen, called fair, 
e anſwered, I think I did. That from the time of throwing the Bottle, 
« there was no Reconciliation between the Priſoner and the Deccaſed. 
« And whether this be Murder or Manſlaughter, the Jury pray the Ad- 
„ vice of the Court, and find accordingly.” 2, | 

The Priſoner being carried back to Newgate, remained very eaſy, for 
about a Twelve-month, having no Irons on, and lodged in a commodious 
Room; and as the Proſecutor had taken no Steps towards bringing on the 
Hearing of the Special Verdict, he grew pretty confident it would be de- 
termined Manſlaughter, and fee'd Counſel to move the Court of King's- 
Bench for a Concilium, to be made for arguing the Special Verdict betore 
the Court; which being ordered, a Certiorarr pro Rege was brought (a); 
2nd the Priſoner being at the Bar, it was made a Concilium, the Court be- 
iro of Opinicn that it could not be made a Concilium in his Abſence; and 
in Hillary Term, 13 Gee. 1. it was argued by Serjeant Parnall for the 
King, and Sc:jcant Eyre for the Defendant. 9 

Sericant Dat noll. In order to conſider whether this be Murder or Man- 
ſtaughter, I ſhall premiſe that which is not to be diſputed, that every ma- 
licious Killing is Murder, and that Malice may be either expreſs or im- 
plicd; This is Malice implied in the Act itſelf, becauſe there was no 
reaſonable Provocation ; there was nothing but Words paſſed between 
them, till the Priſoner threw the Bottle at the Deceaſed ; and it has been 
often refolved, that, in point of Law, Words are no Provocation. But it 
Words were a ſufficient Provocation ; yet it appears, the Prifoner began 
with Words as wel as Acts. The calling Mr. Gower an impertinent 
Puppy was previous to the ſaying or doing of any thing by Mr. Gower, 
that could give Offence to the Priſoner : If the ſetting of Half-pence was 

a Thing to be reſented, the \ffront was to Mr. Rich, and not to Mr. Oncby, 
wheſe Eett to Rich was not at all affected by what was done by Mr. Gower. 
And that it is Murder in this Defendant, I think cannot be diſputed, after 
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(18) 


in Mawgridge's Caf an Aſſault by A upon B. B draws his Sword, and 
purſues tothe Wall, where A in bis own Defence kills B; this is held 
Murder in % though it has many ſtrong Circumſtances in favour of A, 
which are not in this Caſe, Bur I apprehend, it is not neecſlary to rel 

barely on this Point, that there is Malice implied in the Act; ſince it 


| plainly appears, upon the State of the Caſe, that here is expreſs Malice. 


When the Deceaſed was deſirous to end the Matter amicably, the Priſoner 
replies, No, damm yon, [will have your Blood : This explains and goes through 
the whole Fact, and proves the ſubſequent Killing to be malicious. 

I do therefore inſiſt, that the taking it either way, either as a Killing 
out of Malice implied, or Malice expreſs, it is Murder; and that this upon 


the Fatt is a Killingof Malice implied, and upon the Priſoner's own Words 


coupled with the Fact, it is Malice expreſs, and conſequently Murder, 
Serjeant Eyre, for the Defendant, The Queſtion is; what degree of Ho- 
micide this is; and I apprehend it to be but Manſlaughter ; The Diſtinc- 
tion is, that if the Killing be of Malice fore-thought, it is Murder; if on 
a ſudden Occaſion, it is but Manſlaughter; and tyut I take to be this Caſe: 
In 3 Inftit. 51. Malice prepenſed is defined to be, when one compaſſeth 
to kill another, and doth it ſedate animo: On the other hand, Manſlaughter 
is the doing it without Premeditation, upon a ſudden Brawl, Shuffling, 
or Contention. 3 In/tit. 57. | | 
The Law has ever been indulgent to the Paſſions of Men; Ira furor 
brevis eft, and therefore as a Madman, the Party is excuſed for what he 
does in a ſudden Tranſport of Paſſion. I do admit, that bare Words 
are no Provocation ; but yet they will ſerve to explain the Nature of the 
Combat, and ſhew whether it was ſudden or not. The calling the Priſoner 
a Raſcal, was vihat no Man of Honour could put up; and as this was the 
Beginning of the Quarfel, the Fighting was as ſudden as the reproachful 
Words, If the Priſoper Rad ſtabbed Mr. Gower, upon fpeaking the Words, 
and Gower had done Wing, believe it would have been Murder; but 
here was a regular Fight, an Interchange of Blows, and fo it comes up to 
the Caſe put in Kelyng 55. of a Combat between two of a ſudden Heat z 
where if one kills the other, it is but Manſlaughter. e 
The Law has fixed no certain Time, when it ſhall be preſumed the 
Paſſions of Men are cooled. The Caſe in 12 Co. 87, muſt take up a lon- 
fer time than this; for there the Boy ran three Quarters of a Mile to his 
"ather, and told his Story, and after that the Father provided himſelf with 
a Cudgel, and had as far to go in purſuit of the other Boy; and there is 
this Difference between that Caſe and the Caſe at Bar; that there the Ad- 
verſary was out of Sight, but here he continued in Preſence, which muſt 
rather inflame than abate the Paſſion, | | | 
| The Words made uſe of by Mr. Gower carry an Imputation on Mr. 
Oneby, which might provoke him afreſh ; the telling him, he was the Ag- 
greſſor, was not likely to make an End of the Quartel : And that is plain, 


| from the Manner in which Mr. Ozeby underſtood them, who would nevet 


have faid fo harſh a Thihg to his Friend Mr. Gower, if he had been at 
that Time in any degree Maſter of himſelf. | 


It is not found by the Verdict who began, after Mr. Gewer returne 


into the Room: It is not likely the Priſoner began, becauſe he had his 


Great Coat thrown over his Soulders; and as to the ſhutting the Door, it 
is ſtated to be done immediately on Mr. Gower's returning, and is likelier 
to be done by him that came into the Room, when the firſt Conflict hep- 
pened, It appears Mr. Gower was the readieſt to draw his Sword; it was 
actually drawn, and the Priſoner's was not; and ſince it is not ſtated, who 
drew firſt the ſecond Time, I think it ought to be explained by the firſt. 

To make it Murder in the firſt Inftance, it muſt be done with a Weapon 
that would endanger Life. The Bottle in Mawgridge's Caſe was full of 
Wine, and it hit him (Cepe) fo violently that he never ſpoke more. But 
for any thing appearing upon the Verdict, this might be only a ſmal! Oil- 
Bottle, uſually ſet upon Tables in Public: Houſes ; and might perhaps be 
empty before it was lung, The Caſe of Mr. Turner, which is taken no- 
tice of in Comb 407. was held Manſlaughter upon this Reaſon, becauſe the 
Clog was not ſuch an inſtrument, from a Blow with which it was likely 
Death ſhould enſue, But ſuppoſing the Bottle to be as big and as full as 
Mawgridge's Bottle, yet no harm was done by it here, as there was in 
Mawgridge's Caſe. Here was no drawing the Sword eo inſtante, as Mau- 
griage did; which occaſioned the Judges to lay the returning the Bottle 
by Mr. Cope out of the Caſe, and conſtrue the immediate drawing the 
Sword, as an Intent to ſupply the Miſchief, which the Bottle might fall 
ſhort of; and even, in that Caſe, one great Man differed from the reſt of 
his Brethren.— So that Mawgridge's Cale is materially different from this. 
There the Intention from the fuſt throwing the Bottle was to commit 
Murder, here it was otherwiſe, There the firſt Bottle hit, here it miſled. 
There the Murderer's Intent was immediately carried into Execution, here 
was a Jong Interrupticn, The Deceaſed needed not have returned, if he 
had not been equally diſpoſed to combat; and he himſelf ſaid it was a fair 
Combat, which there was no Pretence to ſay in Mauugridge's Caſe, 
_ Serjeant Darnall replied. The Words on both Sides muſt certainly be 
laid out of the Caſe; if not, Puppy was worſe than Raſcal, becauſe it is 
the Name of a Beaſt. If Mr. Gower took Onely to be the Aggreſſor, the 
Condefcenſton was greater in him; it is no more than ſaying, I, who have 
been injured, am ready to paſs it by, I do not find it was at all relied upon 
in Matogridge's Cafe, that the Bottle was full; and as to the Cafe in Com- 
berbatch, Turner's Servant there had committed a Fault, for which he was 
liable to be corrected: The Deceaſed's Declaration was only that he receiv- 
ed the Wound by a fair Puſh. 

The Court ſaid nothing upon this Argument, but appointed another to 


the Judgment of the Court in 7:wgridge's Caſe (inferted at the End of 
the next Trial); there the Bottle thrown by Cape hit Mawgridge, and 
broke his Head; here, the Candleſtick or Bottle toſſed by Gower, did 
not hit the Priſoner at the Bar: That was a ſudden Conflict; this a de- 
liberate Act, after a Diſpoſition to Peace manifeſted by Mr. Gower, and a 
Continuarce of Malice in the Priſoner for above an Hour after the Hir ſt 
Conflict. What was done here by Mr. Gower would have been juſtifiable 
in him, even if the Candleſtick had hit the Priſoner: and ſo it was refoly- 
vl in Mawgridge's Caſe; for there the Bottle returned by Mr. Cope did 
hit the Defendant, and broke his Head. And as the Act done by Mr. 
Comer was juſtifiable in him, it follows, that it can be no foundation to 
txcuſe or mitigate the ſubſequent Killing by Mr. Oneby. The Caſe put 


v = {a} Sir Jahn Strange's Reports, Vol. II. p. 766, 767, 703. 
OL. . 


be before all the Judges of England. And in Eaſter Term following 
(Aay 6), it was accordingly argued by Mr, Lye for the King, and Mr. 
Kettleby (Serjeant Baynes, who was retained, being ill) for the Priſoner, 
to the ſame Effect as the former Argument. $r., Vol. II. 77%, The Pri. 
ſoner not being pteſent in Se jeant-Iun (Chancery-Lane), as he was in 
Court upon the firſt Argument; this laſt being only to have the Advice 
ct the other Judges. 


Trinity Term, 13 Geo. I. and 1. Geo. II. 1727. 


Monday, Fune 12. Mr. Onely being brought to the Bar from Newgate 
to hear the Refolution of the Court, the Chief Juſtice Raymond (6) deli— 
vered the Opinion of the Judges, in the following manner. 


{4} From Lord Raymond's r Vol. II. p. 1435, and following Pages. T 
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County of Middleſex, 28th Day of February, in the 12th 

| Majeſty's Reign, Fob Oncly, of St. Martin's in the. Fields, G 
dicted, for that he, the 2d Day of February, 12 Gre. at the ſaid Pariſh, 
felonioufly, voluntarily, and of his Malice ee Aſ⸗ 
Fault upon one W-lliam Gower, Eſq; and that he the ſaid Jobn Oneby, with 
a Sword, which he then and there held drawn in his Right Hand, the {aid 
William Gotoer, in and upon the left Part of his Belly, near the Navel, 
feloniouffy, voluntarily, and of his Milice fore-thought, did ſtrike and 

- thruſt, giving the ſaid William Gower, then and there, with the ſaid 
ran Sword, in and upon his. ſaid left Part of his Belly, near the Na- 
vel, a mortal Wound; of which mortal Wound, the ſaid Villiam Gower, 


lived in a languiſhing Condition, from the ſaid 2d Day of Febru«ry,. to | 


the 31 Day of the ſaid February; on which zd Day of February, the ſaid 
IYilam Gower, at the Pariſh aforeſaid, of the ſaid mortal Wound, did die; 
and fo the Jurors find, that the ſaid on the ſaid William Gower felo- 
nioully, voluntarily, and of his Malice 2 did kill and mur- 
der. Which Indiftment being delivered to the Juſtices of Gaol-Delivery 
for Newgate, the ſaid John Oneby was arraigned thereupon, and pleaded 


Not Guilty. And upon. the Trial, which was had before Mr. Baron | 


Hale, and Sit William Thompſon, Recorder of London, the Jury found the 
the Special Verdict following, viz. 5 
„ That the ſaid Fobn Oneby, and the ſaid William Gower, together with 
% John Rich, Thomas Hawkins, and Michae! Blunt, were in Com pany 
Wo res in a Room in the Caftle-Tavern, in the Pariſh of St. Martin's 
4 % the Fieldi, in a friendly Manner; that after the ſaid 7 hn Onely, 


2. The Trial of 'Majur John Oneby. 
A . . ; | L ; CS 
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March was twelve Months, yet the Record was not removed. into this 
Caurt, til Hilary Term laft, towards the End, of which Term, it was 
argued by Coun ppm Sides; and another Argument being deſired 
Ubonlel for the riſoneg, we thought. it. | 

nion of all the relt of the Judges; and for that Purpoſe, it was argued be- 
| fore all the udges, at Serjeants-{nn- Hall in Chancery-Lane, upon the 6th 
7 of. May laſt, which was as ſoon, as all the Judges could meet, by 


| Dey of. was, as ſor [udges cc 
| reaſon of the [ntervention of the Circuits. And after mature Confidera- 


tign had upon à Meeting of them, they /eriatim gaye their Opinions, and 
| cams to this Reſolution unanimouſly, not one of them dill 
which I have Authority from them to declare, vis.” _ | 
That Jobn Oneby, the Priſoner at the Bar, upon the Facts found upon 
this Special Verdict, is guilty of Murder. | 
Without entering into a nice Examination of the ſeveral Definitions or 
| Deſcriptions of Murder, as they are found in the old Law- Books, as 
Bracton, Britton, and Fleta, where the Wickedneſs of the Act is aggrava- 


ted by the Circumſtances of Secrecy or Treachery, Murder has been long 


& © 


| ſince ſettled to be the voluntary killing a Perſon of Malice prepenſe ; and 


Bo whey it was done ſecretly or publickly. Staundf. Pl. Cor. 18. b. 
nſt. 54. | 3 : 3 

? But then it muſt be conſidered, what the Word Malice in ſuch Caſe im- 
ports. In common Acceptation, alice is took to be a ſettled Anger 
(which require ſome Length of Time) in one Perſon againſt another, and 


neſs, which includes a Circumſtance attending an Act that cuts off all 
Excuſe. By 25 H. VIII. c. 3. for taking away Clergy, it is enacted, 
That every Perſon who ſhall be indicted of the Crimes therein mentioned, 


t William Gower, Fehn Rich, Thomas Hawkins, 8. Michael Blunt, had 
te continued together in the ſaid Room, for the pace of two Hours, a 
te Box and Dice wete called for; whereupon the Drawer ſaid, that he 
« had Dice but no Box; and that thereupon the ſaid John Oneby com- 
&© manded the Drawer to bring a Pepper-Box, and accordingly a Pepper- 
4% Box and Dice wete brou Fo that immediately after, the ſaid John 
4 Oniby, William Gower, Jahn Rich, Themas Hawkins, and Michael Blunt, 
e began to play at Hazard; and after . had played half an Hour, the 
« faid Jahn Rich aſked, if any of the Company would ſet him three 
tc Pieces of Money, called Half-Crowns ; that thereupon the ſaid Milliam 
& Gower, in a jocular Manner, ſet three Piecos of Money, called Half- 
de pence, and then ſaid to the ſaid hn Rich, that he had ſet him three 
© Pieces; that the ſaid John Onely, at the ſame Time, ſet the ſaid John 
% Rich three Half-Crowns, which the ſaid Fohn Rich won; and imme- 
4e diately the ſaid John On:by, in an angry Manner, turned to the ſaid 
„% i iam Gower, and ſaid to him, that it was an impertinent Thing to 
<« ſet Half. pence; and further ſaid to the ſaid William Gower, that he, 
*« the ſid Milliam Gower, was an impertinent Puppy in ſo doing; to 
* which the ſaid William Gower then and there anſwered, that whoſo- 
«© ever called him ſo was a Raſcal ; and thereupon the ſaid Fohn Oneby 
4 took up a Glaſs-Bottle, and with great Force threw it at the ſaid Mi- 
c iam Gower ; but the Glaſs-Bottle did not ſtrike the ſaid Milliam Gow- 
&« er, but paſſing by near his Head bruſhed his Peruke, which he then 
ee had upon his Head, and beat out ſome of the Powder out of his Pe- 
e ruke z that thereupon the ſaid //7//iam Gower, immediately after, toſſed 
« a Glaſs or Candleſtick at the ſaid John Oneby, but the Glaſs or Can- 
de dleſtick did not hit the ſaid John Oneby, upon which, both the ſaid 
« hn Oncby and Milliam Geer preſently roſe from their Seats, to fetch 
« their Swords, which then hung up in the Room; and the ſaid William 
c Gower, then drew his Sword out of the Scabbard, but the ſaid John 
« Oneby was hindered by others of the Company from drawing his Sword 
& out of the Scabbard ; whereupon the ſaid William Gower threw away 
&« his Sword, and by the Interpoſition of the ſaid John Rich, Thomas 
c H. i, and Michael Blunt, the ſaid William Gower and John Oneby 
« ſat down again, and being fo ſet down, continued for the Space of an 
« Hour, in Company with the ſaid 7%n Rich, Thomas Hawkins, and Mi- 
« hel Blunt; that after the Expiration of that Hour, the ſaid William 
te Gotber ſaid to the ſaid John Oneby, We have had hot Words, but you was 
« the Aggreſſor, but I think, we may paſs it over; and at the ſame Time the 
©« ſaid William Gower offered his Hand to the ſaid John Oneby ; to which 
vc the ſaid John Oneby then anſwered the ſaid /7illiam Gower, No, damn 
« you, I will have your Blo:d ; that afterwards the Reckoning was paid 
ce by the ſaid John Oncby, William Gower, es Rich, Themas Hawkins, 
c and Mi. hael Blunt : And that the ſaid Milliam Gower, John Rich, Tho- 
& mas Hawkins, and Michael Blunt, went out of the ſaid Room, with an 
« Intent to ga home, leaving the ſaid 7 bn Oneby in the Room; that 
ce the ſaid Fohn Oneby, fo as aforeſaid, remaining in the Room, called to 
« the ſaid /i{lam Gower, Lung Mn, come back, I have ſomething to ſay to 
ec „%; that thereupon the ſaid William Gower returned into the ſaid 
& Room, and the Door of the Room was immediately flung to, and ſnut; 
« hy reaſon of which ſhutting of the Door, all of the ſaid Company, be- 
« ſides the ſaid Hilliam G:wer and John Oneby were ſhut out of the 
, Room, and that then after ſhutting of the Door, a Claſhing of 
« Swords was heard; then the Jury find, that the ſaid John Oneby gave 
c the ſaid William Gower, with his Sword, the mortal Wound in the In- 
c JiQment mentioned, of which he died; but they further find, that at 
« the breaking up of the Company, the ſaid John Oneby had his Great 
«© Coat thrown over his Shoulders, and that the ſaid Fohn Oneby received 
de three ſmall Wounds in the fighting with the ſaid }/7/ham Gower, and 
de that the ſaid Milllam Gower being aſked upon his Death-Bed, Whether 
«© he the ſaid Milliam Gower had received his Wound in a Manner among 
« Swordſmen called fair? Anſwered, I think, I did: And they further find, 
«© that from the Time the ſaid John Oneby threw the Glaſs- Bottle at the 
« (aid William G:wer, there was no Reconciliation between the ſaid John 
&© Oncby and William Gower : And whether this is Murder or Manſlaugh- 
« ter, the Jury pray the Advice of the Court : And if, Cc.“ 
So that the Queſtion upon the Special Verdict is, Whether John Onely, 
the Priſoner at the Bar, is guilty of Murder or Manſlaughter ? 


* 


and thereupon arraigned, and ſtand mute, of Malice or of Frowardneſs of 
Mind, ſhall loſe the Benefit of his Clergy. Now in that Place, Malice 
can never be underſtood in the vulgar Senſe; for the Party cannot be 
thought to ſtand mute, out of a ſettled Anger, or Deſire of Revenge, but 
only to fave himſelf : and therefore ſuch ſtanding Mute, and refuſing to 
ſubmit to the Courſe of Juſtice, is ſaid to be done wickedly, i. e. without 


any Manner of Excuſe, or out of Frowardneſs of Mind. 


his Malice, an eſſential Ingredient to make the killing a Perſon Mur- 
der (to uſe the Expreſſions of Lord Chief-Juſtice Cote, and Lord Chief- 
Juſtice Hale, whoſe Authority hath eſtabliſhed them), muſt be either im- 
plied or expreſs; and ſays He, in his Pleas of the Crown 44. this implied 
Malice is collected either from the Manner of doing, or from the Perſon 
ſlain, or the Perſon killing. As to the two laſt, there is no Occaſion, at 
preſent, to take them into Conſideration. mes | 
I. As to the firſt, viz. from the Manner of doing, as Hale expreſſes it, or as 
Holt, Chief - Juſtice (Vide Mawgridge's Caſe po/tea) ſays, from the Nature of 
the Action: 1. Wilfully poiſoning any Man implies Malice. 2. If a Man 
doth an Act, that apparently muſt do Harms, with an Intent to do Harm, and 
Death enſues, it will be Murder. As if A runs with a Horſe, uſed to 
{trike, amongſt a Multitude of People, and the Horſe kills a Man, it will 
be Murder; for the Law implies Malice from the Nature of the Act. 
3- Killing a Man without a Provocation is Murder; as if A meets B in 
the Street, and immediately runs him through with a Sword, or knocks 
out his Brains with a Hammer or Bottle. And it angry Words had paſſed 
in that Caſe between A and B, yet it would have been Murder in A, be- 
cauſe Words are not ſuch a Provocation, as will prevent ſuch a Homicide 
from being Murder; Lord Morley's Caſe, Kelynge 56. and State Trials, 


| Vol. VII. 4. The Law will imply Malice from the Nature of the ori- 


ginal Action, or firſt Aſſault, though Blows paſs between the Parties, 
before the Stroke is given, which occaſions the Death. As if upon an- 
gry Words or abuſive Language between A and B, of a ſudden 4, with- 
out any Provocation (for angry Words or abuſive Language in ſuch a 
Caſe is looked on as none), draws his Sword immediately, and makes a 
Paſs at B, or ſtrikes at him with any dangerous Weapon, as a Piſtol, 
Hammer, large Stone, Cc. which in all Probability might kill B, or do 
him ſome great bodily Hurt, and then B draws his Sword, and mutual 
Paſſes are made, and A kills B, this will be Murder, for the Act was 
voluntary; and it appears from the Nature of it, that it was done with an 
Intent to do Miſchief; and therefore ſince in all Probability it might 
have occaſioned B's Death, or done him ſome great bodily Harm, the Law 
implies Malice prepenſe ; and the Reſiſtance or Paſſes that were made by 
B, were but in the Defence of his Perſon, which was violently and cru- 
elly attacked. And this was the Reſolution of Kelynge, Chief-Juſtice, 
Twiſden, Windbam, and Marion, Juſtices in Hophtin Hugget's Caſe, 
Kelynge 62 (a). And though in the principal Caſe, the eight other 
Judges differed in Opinion trom the four Judges in the King's-Bench ; 
yet, to this Opinion of the Fcur, the eight Judges did agree, as Kelynge 
took it. And this was the true Reaſon of Mawgridze's Caſe. The 
Judgment in which Caſe is a great Authority in this Caſe, that not be- 
ing ſo ſtrong a Caſe as the preſent Caſe. It was indeed objected by the 
Counſel for the Priſoner at the Bar, in their Arguments in the 
preſent Caſe, 1. That Maugridge's Caſe was a fingle Caſe, that the 
Judgment in that Caſe had carried Murder further than it had ever been 
carried before, 2. That it was not determined with the unanimous 


Twelve, x. Lord Trevor differed from the other Judges, and held it 
was only Manſlaughter. But upon our meeting to conſider of this pre- 
ſent Caſe, all the 13 unanimouſly agreed, that Afawgridge's Caſe was 
undoubted Law (6), and that that Judgment was a right and juſt Judg- 
ment, fo groundleſs was that Infinuation, which had been made (for 
ſuch an Inſinuation there was) in Meſtminſter-Hall, that ſome of the pre- 
ſent Judges were of Opinion, that the Judgment in Maugriage's Caſe 
was not a legal Judgment. 

And this is as much as is neceſſary, rather more than is neceſſary, to 
be ſaid as to implied Malice, fince there will be no Occaſion in this Caſe 
to look out for Malice implied. 


Life, or of doing ſome Miſchief to another, in the Execution of which 


A great deal of Time was ſpent in drawing up this Special Verdict; 
{a) Judge Fefter's Reports, p. 135, 313, 315, Hugget's Caſe. 


Deſign Death enſues. And this holds, where ſuch Deſign is not formed 


75 This Caſe of 2ſawgridge, being ſo frequently quoted in this, and the next Trial; and as every Gentleman may not have Kelynge's Reports ready at Hand to turn toy 


we have inſerted the whole Caſe from Felyng-, P. 117 to p. 138. 
5 1 


againſt 


n 
f '% * Y q 
roper to deſire the 7 | 


enting, and 


a Deſire of Revenge. But in the legal Acceptation, it imparts Wicked- | 


Opinion of all the then Judges, for one very great Judge of the then 


II. Malice expreſs is a Deiign formed of taking away another Man's 
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it an particular Perſon ; 3s if having no particular \Malice againſt 
23 1 Perſon, comes with a general Reſolution againſt all Oppoſers; 
if the A& Se unlawful, and Death enſue, it is Murder. Ag if it be to 
commit « Riorz, to enter into a Park, Lord Dacre's Caſe I. P. C. 47. 
| Miere $6. Sav. 67., So if A goes with a Reſolution to kill the firtt Man 


he meets, and meeting B, kills him, it is Murder with expreſs Malice: 


bad not declared any Malice againſt B, nor _ any particular Per- 
pa Much more it will be expreſs Malice, when the miſchievous Deſign is 
formed againſt any particular Perſon, which may be made evident, as wel! 
by Circumſtances as by the expreſs Declarations of the Perſon killing. As 
that he would be revenged of B, or that he would have his Life, or haye 
his Blood ; and ſome time after he kills B. And that ſuch Declarations 
ſpoken ſeriouſly, or deliberately, or after Time for Reflection, manifeſt an 
expreſs Malice, no body can doubt. En HE dog 
" Having thus briefly mentioned that known and ſettled Rule, that there 
muſt be either Malice expreſs or implied, to make Murder, and alſo ſome 
Inſtances of what is one and what the other of them; I come to the pre- 
ſent Caſe before us. Cos. bet LES 
All the Twelve Judges were unanimous in Opinion, That as the Facts are 
| found in this Special Verdict, it appears, that the Priſoner at the Bar had 
expreſs Malice againſt Mr. Gower, when he gave him the mortal Wound, 
of which he died: 1. Mr. Gower did nothing that could reaſonably raiſe a 
Paſſion in Mr. Oneby. He gave him no Provocation whatſoever ; for when 


Mr. Gower ſet the three Haif-pence, he ſet them againſt Mr. Rich, and that 


in a jocular manner; therefore that was no Affront to Mr. Oneby. 2. Up- 
on that Mr. Oneby turned to Mr. Gower in an angry inanner, and gave him 
abuſive Language, and called him impertinent Puppy; the Anſwer of 
Gower was not improper, nor more than what might be expected, that 
whoſoever called him ſo was 4 Raſcal. 3. That as Oneby had before be- 

un with Gower, by giving him abuſive Language, ſo he then took up the 

3laſs-Bottle, et magna cum vi, threw at Gower, and beat the Powder out 
of his Peruke; if it had killed Gower, it had certainly been Murder; upon 
which Gower tofſed a Glaſs or Candleſtick at Oneby. And the Difference 
of finding in the Special Verdict is obſerveable : Oneby threw the Bottle 
at Gower, magna cum Vi; Gower only toſſed the Glaſs or Candleſtick at 
Oneby. 4. When they fetched their Swords, Gower did it only to defend 
himſelf ; for the Verdict finds, that though Gower drew his Sword firſt, yet 
the Priſoner ?t the Bar, being hindered by the Company from drawing his 


Sword, Gower thereupon threw his Sword away. 5. By the Interpoſition 


of the Company, the Priſoner at the Bar and Mr. Gower ſat down again, 
and continued in Company for an Hour; after which Mr. Gower ſaid, //e 
have had hot Words, but you was the Aggreſſor, but I think we may paſs it 
over, and 3 his Hand to the Priſoner ; that the Priſoner at the Bar was 
the Aggreſſor, is true, and that in a violent manner: This was ſufficient to 
have appeaſed Mr. Oneby ; but what is his Anſwer ? No, damn you, I will 
have your Blood. There is an expreſs Declaration of Malice, an expreſs 
Declaration of a Deſign of taking away Mr. Gower's Life, Theſe Words 
are incapable of any other Conſtruction. Theſe Words ſhew his mali- 
cious Intent, even in throwing the Bottle at firſt ; they are ſpoken an Hour 
after the firſt Action, and are ſpoken with Deliberation. The next 
Fact the Jury find is; that afterwards (not particularly finding what 
Interval of Time paſſed between the ſpeaking theſe Words, and what is 
found next) that Mr. Gower, Rich, Hawkins and Blunt went out of 
the Room with an Intent to go home, leaving the Priſoner at the Bar in 
the Room ; that the Priſoner remaining in the Room, called to the 
ſaid William Gower, ſaying, Young Man, come back, I have ſomething to 
ſay to you. Theſe Words alſo ſhew a plain Deliberation ; and being at- 
tended with the Circumſtances found before, and what follows imme- 
diately, import Contempt; young Man are inſolent and imperious; come 


; back, and import a Reſentment he had conceived q Ha Mr. Gower, about 
hat 


which he had ſomething to ſay to him. For w urpoſe did the Priſoner 
ſtay, after all the Company had left the Room to go home? It was to ſay 
ſomething to Mr. Gower. What is that? Why, as ſoon as Mr. Gower is 
returned into the Room, the Door was immediately flung to and ſhut, and 
the reſt of the Company ſhut out; and then after Ae the Door, a 
Claſhing of Swords was heard, and the Priſoner gave Mr. Gower the mor- 
tal Wound, of which he died. ; 

Theſe immediate, ſubſequent Facts ſhew, what it was the Priſoner had 

to ſay to Mr. Gower ; it was to carry the malicious Deſign, he had before 
declared he had againſt Mr. Gotwer, into Execution, viz. to have his Blood; 
and he had it, for he gave him the Wound of which he died. 

To go further: If the Priſoner had Malice againſt Mr. Gower, hong 
they fought after the Door was ſhut, the Interchange of Blows will make 
no Difference; for if 4 has Malice againſt B, and meets B, and ſtrikes 
him, B draws, f flies to the Wall, 4 kills B, it is Murder. H. P. C. 42. 
Kelynge 58. | 

Nay, if the Caſe had been, that there had been mutual Malice between 
the Priſoner and Mr. Gower (which does not appear to have been on the Part 
of the Deceaſed) (a) and they had met and fought upon that Malice, the 
killing Mr. Gower by the Priſoner had been Murder. H. P. C. 47. 
1 Buiſtr, 86, 87. Hob. 121. Crompt. 21. 3 

The Judges were all of Opinion, upon the Facts found in this Verdict, 
there appeared to be expreſs Malice in Oneby againſt Mr. Gower; and then 
Oneby killing Gower, having ſuch expreſs Ladies againſt him, they were 
all unanimous, and clear of Opinion, that this was plainly Murder. 

Having thus mentioned the Rraſons, upon which we ground this preſent 
Reſolution, I ſhall next conſider, if any of the Objections made by the 
Counſel for the Priſoner are in anſwer to theſe Reafons, or take off the 
Force of them. | 

The Counſel for the Priſoner, Mr. Onely, inſiſted, that upon the whole 
Verdict, the Caſe was no more than that from a ſlight Occaſion ; paſſionate 

ords aroſe, mutual Reproaches paſſed ; the Quarrel was ſudden, mutual 
Aſſaultszwere made; and on a ſudden fighting, in Heat of Paſſion, the 
Priſoner killed the Deceaſed, which can be no more than Man- 
ſlaughter. A . 

That ſuch Fact could amount to no more than Manſlaughter; thy cited 
the known Caſe, that if 4 and B fall out upon a ſudden, and they pre- 
fently agree to fight, and each fetches his Weapon, and go into the Field 
and fight, and one of them kills the other; this is but Manſlaughter, 
H. P. C. 48. 2 Ta/tit. 57. becauſe the Paffion was never cooled. 
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| In this Cafe (ſaid 3757 it 's plain the Ouartel aroſe of 4 dad, MV 
Oney's Paſſion was raiſed, and that it is nos und by the Jury to have 
ever been cooled; And therefore the Words, Mr. Ones; ſpoke, No, damn 
you, I will have Four Blto „Kc. were only Words of Heat, {poke under 
the, Continuance of the firſt Paſhon; And they further inſiſted, that the 
Law had fixed o Time} in which the Paſſion muſt be took to be cool; 
but that depends upon Cireumſtances, of which the Jury are the proper 
Judges, In this Caſe, the whole Time that paſſed, between the Quarrel, 
| and giving the mortal Wound, was but little more than an Hour; and it 
has been adjudged, that the Paſſion ſhall not be took to be cooled in very 
near that Time 12 Co. 87. Cro. Fac. 296. H. P. C. 48. Row!ey's 
Caſe, where the Child of A beat oe -hild of B. B's Child, all . 
ran home to his Father; B, the Father, ran Three- quarters of a Mile, 
and beat the Child of 4; by means whereof he died: This was adjudged 
to be only Manſlaughter; yet there muſt have bern a conſiderable Time 
after B was provoked by the Uſage of his Child before he killed 4's Child, 
becauſe he ran Three quarters of a Mile ; yet it being one continued Paſ- 
ſion raiſed in B, upon the beating of his Child, it was held his was only 
Manſlauzhter. And in this preſent Caſe, to ſhew the Paſſion of Mr. 
Oneby, which was ſuddenly raiſed, was not cooled, the Counſel for Mr. 
Oneby obſerved, that the fury had expreſly found that there was no Re- 
conciliation between Oneby, the Priſoner, and Mr. Gower, the Deceaſed, 
from the time Mr. Oneby firſt. threw the Bottle, | "rTP 

This I take to be the chief Objection, upon which the Counſel for the 
Priſoner principally relied. | | | 

In anſwer to this Objection, I muſt firſt take notice, that where a Man 
is killed, the Law will not preſume that it was upon a ſudden Quarrel, 
unleſs it is proved fo to be; and therefore in Legg's Caſe, Kelynge 27. it 
was agreed, upon Evidence, that if A kills B, and no ſudden Quarrel ap- 
pears, it is Murder; for it lies upon the Party indicted to prove the ſud- 
den Quarrel. 3 | | 3 

In the next place, from what I haye ſaid before, it appears, that though a 
Quarrel was ſudden, and mutual Fighting beſore the mortal Wound given, 
it is by no means to be took as a general Rule, that the killing a Man will 
be only Manſlaughter. It is true, if reproachful Language paſſes between 
A and B, and A bids B draw, and they both draw (it is not material which 
of them draws firſt), and they both fight, and mutual Paſſes are made, Death 
enſuing from thence will be ony Manſlaughter, becauſe it was of a ſudden, 
and each ran the hazard of his Life. But there is. a wide Difference be- 
tween that Caſe, and where upon Words A draws his Sword, and makes a 
Paſs at B, or with ſome dangerous Weapon attacks him, and then B 
draws, and they fight, and A kills B; there, though there was a Quarrel 
upon abuſive Language, and there was afterwards a mutual Fighting, yet 
ſince A attacked B with a Weapon or Inſtrument, which might have 
taken away B's Life, though they fought afterwards, that will be Mur- 
der. And this was agreed by all the Judges in the preſent Caſe, 

But for the Argument's Sake, and it is only for Argument's Sake, and 
to give the Objection made by the Counſel for the Priſoner its ful! Force; 
if it ſhould be looked on here, that what is found in the former Part of the 
Verdict was upon a ſudden . and only the Effect of Paſhion; yet, 
if it appears upon the Special Verdict, that there was a ſufficint Time for 
this Paſſion to cool, and for Reaſon to get the better of the Tranſport of 
Paſſion, and the ſubſequent Acts were deliberate, before the mortal Wound 
given, the killing of the Deceaſed will be Murder. 

And all the Judges were of Opinion, that, upon Conſideration of the 
Facts found, it appeared, there had been ſufficient Time for Mr. Onely's 
Tranſport of Paſſion to cool, and that he had deliberated; and that the 
killing of Mr. Gower was a deliberate Act, and the Reſult of Malice Mr. 
Oneby had conceived againſt the Deceaſed. | 

But before I mention their Reaſons, I muſt lay down this Propoſition, 
which they all agreed, viz. that the Court are Judges of the Malice, and 
not the Jury; and that the Court are alſo Judges upon the Facts found 
by the Jury, whether if the Quarre] was ſudden, there was Time fur the 
Paſſion to cool, or whether the Act was deliverate or not. 

Upon the Trial of the Indictment, the Judge directs the Jury thus: If 
you believe ſuch and ſuch Witneſſes, who have ſworn ſuch and ſuch Fs, 
the killing the Deceaſed was with Malice prepenſe expreſs, or it was-with 
Malice implied, and then you ought to find the Priſoner guilty of Murder; 
but if you do not believe thoſe Witneſſes, then you ought to find him guil- 
ty of Manſlaughter only; and fo according to the Nature of che Calc, if 
you believe ſuch and ſuch Facts, the Act was deliberate, or not deliberate; 
and then you ought to find ſo and ſo. And the Jury may, if they think 
proper, give a n Verdict, either that the Priſoner is Guilty of 
Murder, or of Manſlaughter. But if they decline giving a general Ver- 
dict, and will find the Facts ſpecially, the Court is to form their Judg- 
ment from the Facts found, whether.there was Malice or not, or whether 
the Fact was done on a ſudden Tranſport of Paſſion, or was an Act of 
Deliberation, or not. | 
Although there are many Special Verdicts in Indictments for Murder, 
there never was one, where the Jury find in expreſs Terms that the Act 
was done with Malice, or was not done with Malice prepenſe; or that it 
was done upon a ſudden Quarrel, and in Tranſport of Paſſion ; or that 
the Paſſion was cooled or not cooled; or that the Act was deliberate, or 
not deliberate : But the Collection of thoſe Things from the Facts found, 
is left to the Judgment of the Court. Holloway's Caſe, Palm. 545. Cro. 
Car. 131. V. Jones 198. So in the Caſe cited by the Counſel for the Pri- 
ſoner, 3 296. Rowley's Caſe, the Jury find the Fact, but don't find 
in expreſs Terms, that the Father, whoſe Child was beat, killed the other 


| Child in a ſudden Heat of Paſſion ; but that was left to the Judgment of 


the Court, upon the particular Facts found. 

But then it is objected, that the Law has fixed no Time, in which the 
Paſſion muſt be ſuppoſed to be cooled. *Tis very true, it has not, nor 
could it, becauſe Paſſions in ſome Perſons are ſtronger, and their Judg- 
ments weaker, than in others; and by Conſequence it will require a longer 
Time in ſome, for Reaſon to get the better of their Paſſions, than in others: 
but that muſt depend upon the Facts, which ſhew whether the Perſon has 
deliberated or not; for Acts of [Deliberation will make it appear whether 
that violent Tranſport of Paſſion was cooled or no. | 

But thus far the Reſolution of the Judges have already gone; and it has 


{a} The Verdict implies the contrary ; 


deen adjudged, that if two fall out upon a ſudden, and they appoint to fight 


For He offered him his Hand, &c. 
next 
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next Day, that the Paſfion by that Time muſt be looked on to be cooled; 


and in ſuch Caſe, if they meet next Day, and fight, and the one kills the 


other at that Meeting, it has been often held to be Murder. Hale P. C. 48. 
To go a little further. If two Men fall out in the Morning, and meet 
and fight in the Afternoon, and one of them is ſlain, this is Murder ; for 
there was Time to allay the Heat, and their Meeting is of Malice. 80 
is Legg's Caſe; Kehng- 27. J BT Ot og ws 
At the Meeting of al the Judges, before Lord Morley's 2 the 
Peers, for the Murder of one Haſtingt, they all agreed, that if upon Words 
two Men grow to Anger, and afterwards they ſuppreſs that Anger, and 
then fall into other Diſcourſe, or have other Diveritons, for ſuch a reaſon- 
able Space of Time as in reaſonable Intendment their Heat might be 


cooled ; and ſome Time after they draw upon one another, and fight, and | 
one of them is killed; this is Murder, becauſe being attended with ſuch | 


Circumſtances, it is reaſonably ſuppoſed to be a deliberate Act, and a pre- 
meditated Revenge upon the firſt Quarrel. But the Circumſtances of ſuch 
an Act being Matter of Fact, the Jury are Judges of them, K2hnge 56. 
The Meaning of which laſt Words is, that the Jury are Judges of the 
Facts, from which thoſe Circumſtances are collected. But, as faid I be- 
fore, when thoſe Facts are found, the Court is to judge, from them, whe- 
ther they do not ſhew the Act was deliberate or not. | . 
Lord Morley upon his Trial by the Peers was acquitted ; and after that, 
in Eaſter Term, 18 Car. II. Broomwich, who was indicted as a Principal, 
in being preſent, aiding, and abetting Lord Moreiy, in the Murder of 
Haſtings, was tried at the King's-Bench Bar. The Quarrel was at a 
Tavern; but it was proved, when the Quarrel was at the Tavern, that 
Lord Morley ſaid, If we fight at this Time, I ſhall have a Diſadvantage, 


by reaſon of the Height of my Shoes; and preſently after they went into 


the Fields, and fought; Lord Morley killed Ha/tings : But while they 
were fighting, Broomwich, made a Thruſt at Haſtings, and Lord Morley 
cloſed in with Ha/tings, and killed him; and (ſays the Book) this was 
held as clear Evidence of their Intention to fight, when they went out of 
the Tavern; and the Quarrel being only about Words, and fighting in a 
little Time after, it was held Murder by all the Court. And there need 
not be a Night's Time between the Quarrel and the Fighting, to make it 
Murder, but ſuch Time only, as it may appear not to be done on the 
firſt Paſſion; for Lord Morley conſidered the Diſadvantage of his Shoes; 
and the Court directed the Jury that it was Murder in Broomwich, being 
preſent, and aiding ; but the Jury acquitted him. 1 Sid. 277. reports the 
ſame Caſe, and ſays, that the Court, in the Direction to the Jury, laid 


it down, that after the Provocation in the Houſe, they ſay, this is no 


convenient Place (and ſo have Reaſon to judge of Conveniency), and 
appoint another Place, though the Fight is to be preſently ; this is 
Murder, for the Circumſtances ſhew their Temper. | 

In H. P. C. 48. if A and B fall out, A ſays he will not ſtrike, but will 
give B a Pot of Ale to touch him, B ſtrikes, A kills him; Murder. 

Two quarrel; the one ſays, if you'll go into the Field, I will break 
your Head, and there one kills the other; Murder. Crompt. 25. p. 49. 

Two fall out on a ſudden in the Town, and Guy by Agreement 80 into 
the Field preſently, and one kills the other; Murder. Crompt. 23. fol. 31. 
From theſe Cafes it appears, that though the Law of England is fo far 
peculiarly favourable (I uſe the Word peculiarly, becauſe I know no other 
Ab that makes ſuch a Diſtinction between Murder and Manſlaughter), as 
to permit the Exceſs of Anger and Paſſion (which a Man ought to keep 
under, and govern) in ſome Inſtances to extenuate the greateſt of private 
Injuries, as the taking away a Man's Life is; yet in thoſe Caſes, it muſt 
be ſuch a Paſſion, as for the time deprives him of his reaſoning Faculties ; 
| for if it appears Reaſon has reſumed its Office; if it appears, he reflects, 
deliberates, and conſiders, before he gives the fatal Stroke, which cannot 
be, as long as the Fury of Paſſion continues; the Law will no longer, 
under that Pretext of Paſſion, exempt him from the Puniſhment, which 
from the Greatneſs of the Injury and Heinouſneſs of the Crime he juſtly 
deſerves, ſo as to leſſen it from Murder to Manſlaughter. Let us ſee, 
therefore, whether upon this Special Verdict it appears, that the fighting 
and killing Mr. Gower was only done in Heat of Paſſion, or was a delibe- 
rate Act. By what I obſerved before, it plainly appears it was a delibe- 
rate Act, But to recapitulate in ſhort ; after the Words had paſſed, and 
the Bottle was thrown by the Priſoner, and Swords drawn ; by the Inter- 
poſition of Friends they ſat down, and continued in company for an Hour 
(a reaſonable Time under thoſe Circumſtances for the Paſſion to cool); and 
after that Hour expired, the Deceaſed ſays, We have had hot Words, but you 
was the Aggreſſor; but, I think, we may paſs it over; and at the ſame time 
offered his Hand to the Priſoner, which was enough to have appeaſed the 
Priſoner : To this Mr. Oneby anſwered, No, damn you, Tli have your Blood; 
Words exprefling Malice, not Paſſion : Then, when the Company went out 
of the Room, the Priſoner ſtayed, and called the Deceaſed back; Young Man, 
come back, I have ſomething to ſay to you The Door immediately was ſhut, 
claſhing of Swords was heard, and the Deceaſed received the mortal 
Wound from the Priſoner at the Bar. The Priſoner's Words ſhew, 
what was his Intention, viz. to take away Mr. Gower's Life; and the 
Killing him may properly be ſaid to have been done upon Deliberation 
and Conſideration. 

The Counſel for the Priſoner in their Arguments inſiſted, that there 
were ſeveral Circumſtances found in the ſpecial Verdict in favour of the 
Priſoner, which were a Foundation for tne Court, to conſtrue the other 
Expreſſions to be only Words of Heat; and that what he did was in the 

eat of his firſt Paſſion, which was never cooled, and not out of Malice. 
As 1. It is found, that at the breaking up of the Company, Mr. Oneby 
had his Great Coat thrown over his Shoulders; from whence it would be 
a Strain, to think he then intended to fight with Mr. Gower, 2. It might 
be Mr. Garwer, who ſhut the Door, who came back after he was out of the 
Room, the Jury not having found who ſhut the Door. 3. That it was 
found, there was no Reconciliation between them, from the throwing the 
Bottle at Mr. Gower, But as to the firſt of theſe Objections, confidering 
the Words the Priſoner uſed after this, and after the Deceaſed was out of 
the Room, and what followed, ſince the Jury bave found this Fact, with- 
out ſaying any more about it, the natural eonſtruCtion is, that this was 
only uſed »y the Priſoner as a Blind to the Company, to conceal from them 
his real Intention, till they were gone out of the Room. As to the ſecond ; 


0 | * Fide Foſtcr's Reports, P. 294. Roxvley's Caſe. 
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Hs (24) 
it ſtands uncertain upon the Verdict: but it is an Uncertainty; which can 
have no Influence upon the preſent Determination; for if Mr. Getoer had 
ſhut the Door; that would not alone have materially altered the Caſe. 
As to the third; ſince expreſs Malice before appeared to be in the Pri- 
ſoner, the finding that Fact does not import, that the firſt Heat of Paſſion 


continued only, but that the Malice continued. 


The Counſel for Mr. Ontby farther objected, that it appeared there was 
2 mutual Fighting after the Door was thut; for-it is found that he re- 
ceived three flight Wounds; then it is not found, who: drew firſt, or 
made the firſt Aſlault, after the Door was ſhut ; and it was pollible a new, 
ſudden Quartel might then riſe, in which Mr. Gawer might be the Ag- 
reſfor, and therefore the Special, Verdict was uncertain in a material Point, 
he Anſwer to which is, what is ſaid in Legg's Caſe, Kelynge 27, cited 
before; that if A kills B, and no ſudden Quarrel appears, it is Murder; 
for it lies on the Party indicted, to prove the ſudden Quarrel; and there. 
fore the Jury not having found any fuch Thing for the Priſoner's Benefit, 
it is to be took there was no ſuch; This is ſaid, ſuppoſing the latter Part 


of the Verdict could be conſidered, without regarding the former Part 


of it; and that when the Company went out of the Room, the Priſoner 
and Mr. Gower were recoticiled: But however that might have been, 
here it appears there was no Recoficiliation, and therefore there can be no 
Imagination of a new; original Quarrel in the Room after the Door was 
ſhut. And as to the flight Wounds the Priſoner received, that is immate- 
rial; for he having Malice againſt Mr. Gower, though there was mutual 
Fighting, and the N was wounded, yet, when he killeck Mr. Gower, 
it will be Murder. 1 F 

The laſt Fact in the Special Verdict, which they relied on, was, when 
Mr. Gower was aſked upon his Death- Bed, whether he had received his 
Wounds in a Manner among Swordſmen called ſair? He anſwered, [ 
think I did; whereby the Deccaſed ſhewed, he was fatisfied the Act was 
fair. The Anſwer to which is plain; that if 4 have Malice againſt B, 
Law of Arms, yet it A kills it will be Murder: | | 

The Caſes the Counſel for the Priſoner principally relied on, to make 
this Fact only Manſlaughter, were Rowley's Caſe, 12 Co, 87, and Turner's 
Caſe, Comberbatch- 407, 8. there? | 


and they meet and fight, Cough the Fight is never ſo fair according to the 
, : | 


As to 12 Co. 87. the Caſe was, that two Boys fighting together, the 


one of them was ſcratched inthe Face, and he bled a great deal at the Noſe; 
and fo he ran Three-quarters of a Mile to his Father, who, ſeeing him 
very bloody, took in his Hand a Cudgel, and went Three-quarters of a 
Mile to the other Boy, and ſtruck him upon the Head, upon which he 
died ; and it was held but Manſlaughter, for the; Paſſion of the Father 
continued. And there is no Time, that the Law can determine, that it 
was fo ſettled, that it ſhould be adjudged Malice prepenſe. (Note, Theſe 
are are the Words of 12 Co. 87.) | 1 is 
To which the Anſwer is plain, for the Reaſon given in Cre. Fac. 296. 
which is the ſame Caſe, that the Father having no Anger before, but 
being provoked upon the Complaint and Sight of his Son's Blood, and in 


that Anger gw, him, of which he died, the Law adjudged it to be 


upon that ſudden Paſſion. But that is, conſidering what has been ſaid 
before, clearly diſtinguiſhable from the preſent Cale ; beſides it may be 
added, it was but a little Cudgel he {truck with, from which no ſuch fatal 
Event could be reaſonably expected “. | 

Turner's Caſe was this; his Wife complained the Boy not cleaned her 
Clogs, upon which Mr. Turner took up a Clog, and ſtruck him on the Head, 
and killed him; and though there was no other Provocation, it was held 
only Manſlaughter. But the Reaſon of that was, becauſe the Clog was 
ſo ſmall, there could be no Deſign to do any great Harm to the Boy, much 
leſs to kill him; and a Maſter may correct a Servant in a reaſonable 


manner for a Fault. And Lord Chief Juſtice Holt, in Comberbatch 408. 


lays, that in that Caſe, it was an unlikely Thing, meaning that the Clog 
ſhuuld kill the Boy. The Counſel for the Priſoner, being apprehenſive of 
the Authority of Mawgridge's Caſe, beſides the Obſervations they had 
made, mentioned before, ro induce the Court to look upon that udg- 


ment, as not warranted by Law, endeavoured to diſtinguiſh the preſent 


Caſe from it, ſuppoſing it to be Law. And 1/, They ſaid, that, in Mato- 
gridge's Caſe, the Bottle hit Mr. Cope, and ſtunned him; but here the 
Bottle did not hit Mr. Gower, but only bruſhed ſome Powder out of his 
Peruke. 2dly, In Mawgridge's Caſe, the Bottle was full of Wine; here 
it is not found to have been ſo, and therefore muſt be took to have been 
empty ; and the Size of the Bottle does not appear, it might be very ſmall, 
34ly. Mawgridge drew his Sword immediately after throwing the Bottle, 
without Intermiſſion; here Mr. Gower's Sword was firit drawn.  gthly, 
Mr. Cope never drew; here Mr. Gower not only drew the firſt, but Claſh- 
ing of Swords were heard, ſo there muſt have been fighting. ; 

It is very true (fo far as theſe Facts will make a Difference) this preſent 
Caſe is diſtinguiſhable from AZawgrilze's Cale ; for that Cale was deter- 
mined only upon an implied Malice (but, as I ſaid before, was very rightly 
and juſtly determined, as we all agreed), for ſtrictly and properly ſpeaking, 
although the Word Expreſs-Malice is mentioned in the Reaſons given for 
that Reſolution, yet it was but Malice implied. But ſtill this way of 
diſtinguiſhing the preſent Caſe from Mari gridge's, will be of no Service to 
the Priſoner, becauſe, though all the Judges held this Caſe was diftinguiſh- 
able from Mawgridge's Caſe ; it was in reſpect that this was a much 
ſtronger Caſe as to the Murder, the Jury having found Fa ts which ſhew 
Mr. Oneby had an expreſs Malice againſt Mr. Gower. Upon the whole 
Matter, this Court, with the concurrent Opinion of all the other Judges, 
is of Opinion, that the Priſoner at the Bar, Jahn Onely, by this Special 
Verdict, is found guilty of Murder, | 

Memorandum. As ſoon as I had delivered this Reſolution, I defired my 
Brothers Forteſcue, Reynalds, and Probyn, that if they diſapproved any 
thing I had laid down, they would expreſs their Diſapprobation ; but they 
publickly declared, they concurred in omnibus. 

Major Onety, obſerving that great Streſs was laid on that wicked and 
malicious Expreſſion of his to the Deceaſed, damm you, J have your Hliod: 
he declared, that as he hoped to find Mercy at the Hands of Almighty 


God, he never made uſe of that Expreſſion. He then prayed to be recom- 


mended to his Majeſty's Clemency, in regard to his long and faithful Ser- 
vices in the Army. As to the firſt, the Court told him, that as the Words 


. were 
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e Carers, 557 Tool in the Special Verdict, his Allegation availed no- 


% 


— 


wing: And ta ths ond, That as that was a Court of Juſtice, he muſt 


oo elſewhere for Mercy. V 
% ced, intituled by the 


Courſe of the Court to bave four Days to move in Arreſt in Judgment, he 


was ſent back to Newg«!-, and à Rule for bringing him | up to receive 


d | f 5 | 4 , 
I 8 of the Death of his late Majelty at Oſnahrug, the 11th of Fure. 
in 


Bar, and Judgment was pronounced againſt him, and Execution 
awarded (a). After which, a pretty ſtrong Application was made to his. 
Majeſty King George the Second for a Repneve ; but he was 1 to 
age that the Judges having adjudged the Priſoner Enlty of 

the Law ffiould take its Courſe, In which Attempt, the Priſoner not ſuc- 
Sing, he killed himſelf in Newgate, in the Night before the Day ap- 

inted fi 
\ » with a Razor, by which he bled to Death. phy, 
On Mondey, the igth. of June, he was brought up, and objected, 


That there was no Joinder of Iſſue, for want of a Smiliter ((%: but. 
« the Precedents in all capital Caſes being in this Manner, the Objection 


« was, over-ruled. And Mr. Juſtice Fort-/cue, in a very ſerious Speech, 
& pronounced the Sentence for his Execution; which was appointed for 
« Monday the 3d of Zuly. Upon the Morning whereof, he opened a 
& vein, and bled to Death (c), to avoid the Infamy of an Execution.“ 
He was buried in the Highway, with a Stake drove through his Body, 
On his deſtroying himſelf, the following Account was publiſhed in a 
Narrative of his Life. _ 5 | - RO 
. John 1 aged about 53 Years, was born at Barwell in Leicefler- 
« ſhire, —fis 
* Nr Aiſed with great Succeſs, He took Care to beſtow an Education on 
« his Son Joba—as deſigning him for the Buſineſs of the Law; who ac- 
« cording]y ſerved a Clerkthip with a Gentleman of great Note and Emi- 
« nence in his. Profeſhon : but proving a Youth of an aſpiring and 
«. haughty Temper—his Head ran upon T hings greater than the Proviſion 
& they had made, or were capable of making for him. Ez 
« The Cuſtody of the great Seal of Zn „Kr being committed to Sir 
« Nathan Wright, a very near Relation of Mr. Oneby's Mother; Appli- 
« cation was made to this Gentleman, to beſtow ſome genteel Ewploy- 
« ment on his young Kinſman, —But nothing, greater than the Place of 
« his Train-bearer could be procured. 


« His great Spirit brooked with it for ſome Time, hoping that ſome» ' 


3. The Tha) of James Carnegie of Finhaven, Cc. 


d afterwards, at the Time appointed by the Rule, he was brought to. 


Murder, 


or his Execution, by cutting through the Great Artery in his 


ather was an Attorney, of an unblemiſhed Character, and 


| ER 
26) 
12 thing better would offer. — But as nothing did, he quitted the Lord- 
«Keeper's Seryice, and took up a Reſolution of going abroad into the 
„ Armv. A TY | | | | | 
| .* His Friends ſoon procured him a Commiſſion, and he ſerved in ſeveral 
. Campaign under the late Duke of Martborough in Finders, where he 
„ acquired the Reputation of a gallant Officer, he having diſtinguiſhed. 
„ himlelf in ſeveral Battles and Sieges, and received divers Wounds. 

< He having once the Misfortune to quarrel with an Officer of Horſe 
«© at Bruges, they went out together from the Camp, and fought, His, 
«© Antapomiftreceived a mortal Wound, and died the next Day. But this 
<< being done, as the Peophe of Honour call it, farrly, Mr. Onely was call. d 
20K ee and very dndrably acquitted ;, and had now eſta-. 
„ "'bliſhed that vain, empty CharkRer, ſo. much admired by too many 
„ in the Army, viz. of having fell:d his Man. ” 
The next Exploit of this Nature was performed by him at Port- 
„ Nopal in Jamaixa; where fighting a Duel with one Lieutenant Dooley, 
„ they were both deſperately wounded. Mr. Tooley languiſhed for about 


eight Months, and then died; but having been long before perfectly 


* 


<< reconciled to Mr. Onely, the latter was never called in Queſtion about 
<« his Death, % | „ 

«« Haying ſerved about 22 Years in the Army, and riſing gradually, ac- 
980 erding to his Right of Seniority, he at length attained to the Rank of 
«© a Major in the Regiment of Dragoons, commanded by the Honourable 
Brigadier Haneytobed. But upon the Peace of Utrecht—his Pay was 
% curtailed, and a Stop put to his farther Preferment. 

In theſe Circumſtances he returned to England, verſed in all Kinds of 
& Vice, particularly Gaming, to which, he had much addicted himſelf in 
“ the Camp, and had there met ſeveral Revolutions of Fortune. Some- 
ce times an auſpicious Hand of Dice having enabled him to mak: an En- 


„ tertainment for the chief Generals in the Army; his Ambition leading 


* him to great Profuſeneſs that Way, when it has been in his Power. 
„ And at other Times his ill Luck has reduced him to ſcandalous Neceſ- 
&© ſities. He now aſſociated himſelf with the principal Gameſters of this 
„ "Town, deſigning to ſupport himſelf after their Example; and frequented 
{© all the public Places of Reſort, where Gentlemen played, being ſeldom 
„ without Cards or Dice in his Pockets. And there is no Doubt, 
«© but it was he who conyeyed the Dice upon the Table at the _— Ta- 
de vern, in Drury-Lans, which produced Gaming; the Conſequence 
ce whereof was then the Murder of Mr. Gower ; and ſince that, of him- 


«" ei.” 


III. The Trial of Jauss CaRNEEIE of Finhaven, before the Court of Tuſticiary (in Scotland), held 
FR Edinburgh, July 25, 1728, for the Murder of Charles Earl of Strathmore. 


Curia Fufticiaria 8. D. N. Regis tenta in novo Sefſionis Domo Burgi de Edin- 
burgh, decimo guinto Die Menjis Julii, Milleſimo ſeptingenteſimo vigeſimo 
eftave, per honorabiles Viros Adamum Cockburne de Ormiſtoun, Fu/lici- 
arium Ciericum, Dcminos Jacobum Mackenzie de Royitoun et Gulielmum 
Calderwood de Poltoun, Magiſirum Davidum Erſkine de Dun, Dominum 
Gualterum Pringle de Newhall, et Magiſirum Andream Fletcher de 
Miltoun, Commiſſionarios Tuſticiarig dict. S. D. N. Regis. 

| Curia legitime aſſir mala. 
Intran. | 
AMES CARNEGIE of Finhaven, Priſoner in the Tolbooth of Ein- 
burgh, Pannel, indicted and accuſed at the Inſtance of Suſanna Coun- 
teſs of Strathmore, and Mr. James Lyon, Brother-German and ncareſt 
of Kin to the deceaſt Charles Earl of Strathmore, with Concourſe and at the 

Inſtance of Duncan Forbes, Eſq; his Majeſty's Advocate, for bis High- 

neſs's Intereſt, for the Crime of W1LFUL and PREMEDITATE MURDER 

committed by him upon the Perſon of the ſaid Charles Earl of Strathmore, 
as is more fully mentioned in the Indictment raiſed againſt him thereanent, 
which is as follows: James Carnegie of Finhaven, now Priſoner in the 
<« 'Tolbooth of Edinburgh, you are indicted and accuſed at the Inſtance of 

„ Suſanna Counteſs of Strathmore, and Mr. James Lyon, Brother-German 

and neareſt of Kin to the deceaſed Charles Earl of Strathmore, with 

*« Cuncourſe and at the Inſtance of Duncan Forbes, Eſq. his Majeſty's 

Advocate, for his Highneſs's Intereſt; THAT WHERE, by the Laws of 

God, the Law of Nature, the common Law, and the municipal Law, 

<« and Practice of this Kingdom, as well as the Laws of all well-governed 

« Realms, WILFUL and PREMIDITATE MURDER, and all MuRDEeR and 

«© HOMICIDE, or being Art and Part thereof, are moſt atrocious Crimes, 

** and ſeverely puniſhable ; y-t true it is, and of Verity, That you have 

*« preſumed to commit, and are guilty, Actor, or art and part, of all, or 

** one or other of the foreſaid horrid Crimes: In so FAR As, having 

a cauſeleſs Il-will and Reſentment againſt the deceaſt Charles Earl of 

* Strathmore, you conceived a deadly ve and Malice againſt him; 

and ſhaking off all Fear of GOD, and Regard to the foreſaid laudable 

% Laws, on Thurſday the Ninth of MA, in this preſent Year, One 

* Thouſand Seven Hundred and Twenty-eight, or one or other of the 
« Days of the ſaid Month, about the Hour of Eight or Nine of the 
Night of that Day, or ſome other Hour of that Day or Night, upon 


the Street of the Town of Forfar, within the County of Forfar, you 


{a} Lord Raymond's Reports, Vol. II. p. 1499, 1500. 


4 


&« did, with a drawn Sword, or ſome other offenſive or mortal Weapon, 
e without the leaſt Colour or Cauſe of Provocation then given by him, 
„ invade the ſaid deceaſt Earl, who had no Weapon in his Hand, and 
did baſcly and feloniouſly murder and kill him, by giving him a Wound 
<« therewith in the Belly, ſome Inches above the Navel, which, by fol- 
% Jowing the Thruſt with a ſecond Puſh, went through the Inteſtines 
& and the Back, a little lower than where the ſaid Weapon entered the 
« Belly: Of which Wound, after great Pain, on Saturday immediately 
c thereafter, or in ſome ſhort Space thereafter, he died; and ſo was 
„ cruelly and barbaroufly murdered by you. AT LEAST, at the Time 
and Place above-mentioned, with a drawn Sword, or ſome other mor- 
e tal Weapon, without any juſt Cauſe or Provocation, you gave the ſaid 
% deceaſt Charles Earl of Strathmore a Wound in the Belly, which reach- 
ed through the Inteſtines and Back, wherethrough he ſoon after fell 
„ down, and died at the Time foreſaid. AT LEAST, at the Time and 
% Plage above deſcribed, the ſaid Charles Earl of Strathmore. was with a 
« ar Sword, or ſome other deadly Weapon, feloniouſly and barba- 
«© r@@z©y wounded, and of the ſaid Wound did within a few Days there- 
after; and you were art and part in his Murder. By all which, it is 
c evident, That you are guilty, art and part, of the Crimes of wiLFUL, 
© and PREMEDITATE MURDER and Homicipe, or one or other of them, 
ec at the Time and Place, and in the Manner above ſet forth. And 


A A 


c 


A 


„ which Facts, or Part thereof, or your being art and part of any of the 


« ſaid Crimes, being found proven by the Verdict of an Aſſize, in pre- 
& ſence of the Lords Juſtice-General, Juſtice- Clerk, and Commiſſiopers 
c of Juſticiary, you ought to be exemplarily puniſhed with” the Pair of 
% Law, to the Terror of others to commit the like in Time coming.” 


Res Purſuers, 


Mr. Duncan Forbes, his Majeſty's Mr. Robert Dundas, Advocate, 
Advocate. Mr. James Ferguſſon, Senior, Advo- 

Mr. Charles Areſeine, Solicitor, bea 

Mr. Alex. Hay, Advocate. Mr. John Forbes, Advocate. 

Mr. Patrick Grant, Advocate. Mr. Miliam Grant, Advocate. 

Mr. George Ogilvy, Advocate. Mr. James Paterſon, Advocate. 

Mr. John Ogilvie, Advocate. Mr. George Smullet, Advocate, 

Mr. Hugh Dalrymple, Advocate. 


(4). Procurators in Defence, 


{b) Strange's Reports, Vol. II. 


"Y 773. 

/c/ The Caſe was, He deſired, the Morning of bis intended Execution, to be ſtill, that be might 8 himſelf againſt the Coming of his Friends; about Seven, he 
ſaid /aintly to his Footman, who came into the Room, Who is that, Philip? A Gentleman coming to his Bed- ſide ſoon after, called Major / Major / but hearing no An- 
er, he drew open the Curtains, and found him weltering in his Blood, and juſt expiring. Mr. Green, a neighbouring Surgeon, was inſtantly ſent fr; but before he came, 
the Major was dead; he had made ſo deep a Wound in his Wriſt with a Penknife, that he bled to Death. Sele Trials at the Old- Bailey, Octavo, Vol. II. p. 152. 

(4) Among the ſeveral Scotch Words in the following Trial—for compeared, read appeared: for the Pannel, read the Priſoner or Defendant ; for Purſuers, read Counſel 
againſt the Priſoner; for Procurators in Defence, ad Counſe! for the Defendant ; for Afﬀize, read Jury; for afſolzie, read acquit : and when it is ſaid Bridgeton, it means Mr. 


Hen of 1. the Name of Place being the common Deſcription in Scotland. As Jochiel, for Cameron of Lachiel; Foulis, for Munro of Foulis, Oc. 
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Tue tive! beg openly. read in Court, und debate wive v9, in Pre- 
ſence of the Lords, they ordained: both Parties to give in their 1 


Auguſt next to come, at nine o Clock Morniog; and ordained Witneſſes 


and Aſſizers to attend at that I ime, each Perſon, under the Pain of Law; 


and ordained the Pannel to be carried back to Priſon; and granted ſecond 
Diligence for the Purſuers againſt the Witneſſe s. 
Information. for Buſanna Counteſs e Strathmore, and. Mr. James Lyon, 


Dirother-Gtrman to the deceaſed Charles Ea; l of Strathmore, and his Aa- 


 efty'4: Advocate for his Highneſs's Intereſt, againſt James Carnegie Fin- 
1005 e e eee | Slayer, and the Kevenger of Blood, From which tis plain, that Slaughter 


haven; \Pannel, 


T H E faid James Carnegie 38; indicted and accuſed as guilt yg art and | 
of: Mur- 


part of WILFUL end PREMEDITATE MURDER at leaft 
Dkk and HoMICIDE {Jn ſo far'as, upon the gth.of May laſt, upon the 
Earl of Strathmore in the Belly, ſome: Inches above the Navel z which 
Wound went through the inteitines and the, Backs, a little Jower than 
where the ſaid Weapon entered the Belly ;.of which Wound he died ſoon 
Ine Iadictment, in the firſt Place, charges the Fact as proceeding 
from a cauſeleſs IIl- will and Reſentment th: Pannel had conceived againſt 
the Deſunct, who, at the Time the Wound was given, had done nothing 
that could be pretended as a Colour or Cauſe of Provecation: And a Cir- 


-  cumtance- is noticed, from which it may be inferred, that there was deadly 


Hatred and Malice; namely, That alter one Puſh there was a ſecond, 
whereby the Wound went quite through his Body, . 
[Tiere is a ſecond Branch of the Indictment, in which the Circumſtance 


of premeditate Malice and Grathought Felony needed not to be libelled; and | 


he is charged only with Mur der or Homicide, as ſeparately relevant. And, 
laſtly; Art and: Part is charged upon him. | e 

At calling before the Lords of Juſticiary, againſt the firſt Branch of the 
Indictment, it was excepted, „ That the Indictment was too general, 
4e particular Circumſtances. not being expreſt from which the cauſeleſs 
II will or Reſentment mentioned, and forethought and premeditate 
« Malice could be inferred, whereby the Pannel was deprived of the Be- 
6 nefit due to all Pannels, when tried for their Life, to exculpate him- 
<« ſelf, by ſhewing, that if at any Time, prior to the Time mentioned 
« inthe Indiament, there was any Appearance of Grudge or Quarrel be- 
«tween the Detunct and him, there was an After-recenciliation and en- 
« tire Friendſhip: Aud it was ſaid, That general Libels ought not to be 


&«. ſuſtained,” 
To this it was anſwered, T hat a previous Grudge is charged, and that 


the deceaſt was invaded without the leaſt Colour or Cauſe of Provocation; 
which is the ſtrongeſt Evidence of Forethought, eſpecially when joined 
with this other Particular, that the firſt Thruſt was followed with a ſe- 
cond Puſh, which was a Mark of inveterate and relentleſs Malice ; and 


that it was ſufficient to charge a previous Quarrel in general, which would 


be made appear by the Proof, Nor will it be found, that in Libels of 
forethought Felony, it is uſual or neceſſary to libel all the Circumſtances 
from which the Foretnought may be preſumed, eſpecially when the ſpectes 
adi is charged in that Manner, as affords the Preſumption of Forethought, 


ſetting forth, That the Wound was given without the leaft Colour or 
Neither | 


Cauſe of Provacation on the Part of the Defun at that Time, 
can it be thought unfair with regard to the Pannel, who if he had any re- 
Jevant Ground of Exculpation, would have Acceſs to prove Friendſhip 
with the Defunct, to take off any Charge of precedent Quarrels, wh:reof 
he could hot be ignorant. And ſtill there mult be lefs Ground of Com- 
aint, where no good Reaſon of Exculpation is offered, whereby the 
a can be allowed to adduce Proof, which it is believed is, without 


Contradiction, the Caſe upon the firſt Branch of the Libe), 


As to the two laſt Branches of the Indictment, it was alledged, That |, 


« ſeveral Circumſtances attending the Fact complained of were concealed, 
« which, when opened, afforded the Pannel plain and obvious Defences ; 
« ard therefore it was in er med. That the Paunel, a Perſon difpoſed to 
„ Peace, and in entire Friendſhip with the Defunct, chanced to be in 
« Company with him about the Time charged in the Indictment, with 
« one Fobn Ly:n of Bridgeton, and others: That Bridgeton gave him the 
« higheſt Provocation, not only by Words, but by proceeding ſo far, as 
«© to throw him into a Kennel, where the Pannel was in Hazard of pe- 
« rifhing, being extremely drunk; That getting up, heated with Liquor, 
«© and fo extremely ; rovoked, he drew his Sword, and purſued Bridgeton, 
« aid that the Deſunét thruſting himſelf between them, caſually received 
« the Thruſt aimed at another,” 

From theſe Circumflar ces, it was pled for the Pannel, „ That if 
« hc did kill the Defurct, it was a mere Miſadventure, rather a Misfor- 
« tune as [than] a Fault, and in no Event could ſubject him to the pena 
© grgirarta ; for that, 1m, In theſe Circumſtances had he killed the ſaid 
« un Lyn ot Briccet.n, the Pain of Death could not have been inflict- 
„either by the Law of God, the Common Law, nor by the municipal 
<< Law of this Kingdom, neither by the Laws of other well-governed 
« Realms; particulaily by the Laws of our neighbouring Nation, in re- 
* pard the Fact was done of Suddenty, by a Perton in Drink, and highly 
„ provokes,” g 

And, 1mo, As to the Law of God, Chap. xxi. Fer. 13. ef Exodus was 
appealed tc, where it is (aid, That if a Man lie nit in M uit, there was to be 
a P ace a; pointed toi: her h» ſhould fiy , which ſeemed to require Forethought, 
Aud the xxxvth Chap, of Numbers, Per. 22. where it was ſaid, That if any 
one tu ancther ſuddenly without Enmity, the Congregation wvas to Judge be- 
ttocem the Slayer and the Revenger of Bleed; from which it would izcm, 
that Slaughter or Suddenty was not puniſhable by Death. 

To tins it was anſwered, That in the Law of God the general Rule 
was, Il he freddeih Afan's Bicad, by Mun ſpall his Bleꝛd be ſted: And at the 
Hend Falun, and at the Hand of every Man's Brather, and at the Hand of 
every Dealt uus the Liſe of Man to be required, Gen. Chap. ix. That by the 
Law of Ae, Dezth of a Suddenty was plainly capital; nor had the 
Manſlaycr the Bench of the City of Refuge, but where the Slaughter was 
mere Misfortuns, and caſuz!, which was plainly the Meaning of the 
Words in Exdvus, If a Aden lie not in Tt, but Gad del ver bim ant? vis 
Herd; which could not with any Propriety be undcerfood of Slaughter 


3 


* 


nforma- 
tions to the Clerk of Ciurt, in order to be recorded; the Purſuers to give ; 
in theirs againſt $4/arday.next-;. and the Pannel's Procucatots to give in 
his againſt Friday thereatter : And continued the Cauſe till the aſt Day of | 


Streets of Forfar, with a drawn Sword, he wounded the deceaſed Charles 


8 e . 6 7 2% - 7 Y 4 "4 . 4 2 
5 | * 7 * pl 2 $« - 25 4 . x * 4 . ; 7 
P . 1 A * 3 "er be ” ; l 
* * a 25 f = 
4 f ; » F ; y * 6 N I ** 4 
6 9 Ay" * + g oy” * ” » F as Oh Leg — 
3 5 L | . ow 
F * * L a 1 * \ On * . 2 72 
« -% a - ; « , A. 1 
5; De Tul of flames Carnegie of Finhaven; . 
v3" \ : * - JW th Pn ky nay % MAS I 42S I WE” 8 
ö 5 : $5 4 A . Y N of he, 4 * da 8 


committed, where the Intention and Deſign ahtecedit jt licet ne con- 


4 


|. tioned, Chap, xix. Ver. 4. 


Puniſhments are lawful: But the Argument is not of equal 
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„Aud this 


Matter is clearly explained in the xxxvth Chap. of Number, 


= 


where be who mics. 1ith on Lene, of Tron, is called o Auen; 
| and Where it is laid, Thot be who ſeniles with, a throwing Stone, or with a 
| Hand: weapon of I dad, twherew:th'a Perſon may die, and be die, the Murderer 


7 


in ſurely to be put to, Death. And then the Lay. proceeds plainly to treat 


of Caſes, "where Death, enſues from. Strokes or  Uhruſts of 4 Weapon not 


deadly, and there it af 7 indeed Hatred and Enmity; but if it be done 


ſuddenly and without Enmity, or (Which ts remarkable) in the 23d Verſe, 
With any Stone wherewith a yh die, ſeeing him nat, and tit not his 
Enemy, nor fought his Harm; then the Congregation was to judge between the 
upon Suddenty, even without Foreihou 
pital by the Law of Mies, if the Woun 
Weapon, except when ir was dene by mere Chance, 4. by throwing a 
Stone, whereby a Man may die, the Perſon who threw it feeing bum net, and fo 
at nd Time was his Enemy, or H his Harm. And this is the Cale men- 

gut, where it is ſaid, hee killeth bis Newsb- 
bout ignorantly, whom be hated not in Time paft (which is limited by the Ex- 


ht or previous Enmity, was ca- 


> 


ample immcdiately gu Ons to Homicide 17 55 caſual}, fall fy into one 7 


theſe Cities, and live. ' Now, in the preſent Caſe, the Nature of the Wea. 
pon and of the Wound ate ſuch, as clearly exclude founding with any 
Colour upon the Diſpoſition of the Law of Miſes, though the Queſtion 
were of the Pannel's claiming the Benefit of the City of Refuge, But 
neither is it an Argument of any Force to plead, that where the Benefit 
of the City of Refuge was granted, that by the Law bf Nature the Crime 
was not capital; for the Revenger of Blood could never have been tole- 


* * 


rated to kill without the City of Refuge, where innocent Blood was pit, 
ute 


whereby the Land muſt have been polluted, and the Subjects were permit- 
ted impune, ſo notoriouſly to break in upon the eſtabliſhed Laws of Na- 
ture; and therefore, though it is an Argument of unavoidable Force, that 
where-ever, by the Law of 47:/z;, capital Puniſhments are allowed, ſuch 
| | ength, that 
where the Powers of the Law were ſuſpended by the jus afyii entublithed 
by poſitive Precept, that therefore, in Countries where there is na ſuch 
Privilege, either by the Laws of God, or the Laws of the Land, that 


| there the Puniſhment is not to be capital, where the jus a/i could have 


been claimed. | „ 

2do, It was contended, “ That by the Common Law, not only delus, 
«© but propo/itum was neceſſary; and that Slaughter committed impetu et 
„% rixa were not to be puniſhed capitally.” And to this Purpofe, the Au- 
thority of the learned Voet. was cited, who ſeems to ſay, That in rixa, if 
the Perſon cannot be diſcovered who gave the deadly Wound, the ordinary Pu- 
niſhment ſhould not take Place. Es 

But when this Matter is conſidered, it is plain there ariſes no good Ar- 
88 for the Pannel from the Common Law: For though there is a 

ifference to be made between propofitum and machinatio prameditata, and 


. fudden Pathon and Heat of Drink, determining the Will to commit the 


Crime; yet as Laws were made and became neceſſary, chiefly from the 
depraved Paſſions of Mankind, they cannot afford a ſufficient Excuſe 
2painſt the ordinary Puniſhment of an atrocious Crime; and there is 
aelus, when a Crime is even committed of a ſudden, although there be no 
Forethought: So it is commonly ſaid, that Opportunity makes the 
Thief, and Theft is committed impetu, nevertheleſs not without dole,/ 
Nor is it neceflary to prove or libel a Forethought in the Commi mon of 
the Crime. In the ſame Manner Paſſion or Provocation may unfortunately 
determine the Will to the Commiſſion of a horrid Crime; but it would 
be of dangerous Conſequence to allow of Bloodſhed under Colour of Paſ- 
ſions which Men oughe to ſubdue, or of Drunkenneſs which they ought 
to avoid, or of a ſudden vicious Turn of Mind; and therefure, in the 
Roman Law, whoever committed Slaughter dle mats, whether deliberately 
and upon Forethought, or of Suddenty, was to be puniſhed ex lege Corne- 
lia de Sicarits: And to ſhow that it was ſufficient, that the Deſign ſhould 
only precede the Act from which Death followed, and not the meetin 


was given with a lethal (deadly 


* * 


of the Perſons, as the Acts of the Mind are only to be known by 3 


Circumſtances; the Kind of Weapon, in the ſame Manner as in the Law 
of Meſes, was ſufficient to ſound a Preſumption of ſuch propeſitum, as, 
joined with the Act of Killing, brought the Manſlayer under the pena le- 
gis Corneliæ : So in the J. 1. I 3. F. ad legem Corneliam de Sic. it is ſaid, 
Si gladium ſtrinxerit, & in eo percuſſerit, indubitate eccidendi animo id eum ad- 
mifiſje ; and if prior Forethought had been neceſſary, the Kind of Weapon 
could not poſſibly have founded a ſufficient Preſumption : But as it mani- 
feſtly made appear the Intention to kill, whether that Intention had its 


| Birth from Paſſion or Drink, it was voluntary Slaughter, done dedita opera, 


and therefore to be puniſhed capitally. And tie Paſſage cited from the 
learned Yet. rather confirms this Doctrine, That if in r:xa, which muſt 
ſuppoſe Suddenty, the Perfon who inflicted the mortal Wound was diſco- 
vered, he was to be ſubjected to the ordinary Puniſhment. And the ſame 
Author, & 9. of that Title, ob/erves, That though ſuch as commit Slaugh- 
ter, calore iracundiæ, may be taid zmpetu delinguere ; yet there negue jud:- 
cium, neque afſenſus animi, neque v2luntas deeſl ; and ſays, That a Perſon pro- 
voked by verbal Injuries, how great ſoever, was n:t free from the pœna ordi- 
naria. And the I'ruth is, if Patzuon and Provocation were ſufficient to 
excuſe Slaughter, it were in vain to lay down the Rules fo anxiouſly con · 
ceived in the Laws concerning the mderamen inculpatæ tutelæ, where the 
Slayer muſt prove that he was c9n/?/zutrs in periculo ite. And had the Calc 
ſtood otherwiſe in the Reman Law, it could never have been doubted, when 
Jealouſy was the Rage of a Man, and Adultery the higheſt Provocation 
againſt a Huſband, and a real Injury; the Queſtion could never have been 
tated to be determined by the Emperor, as in J. 38. F. I 8. ad lerem Ju- 
liam de adult. Whether a Huſband, impetu tractus doloris, uxorem in adul- 
teria deprehenſam interfecerit, was liable to the payna legrs Cornelia de Sicariis ? 
And who, by that Deciſion, upon the pecuiiar Circumſtances of the 
Cale was exeemed [exempted], and nevertheleſs made ſubject, ſi loct humi- 
lis, of being condemned ad opus perpetuum, and if Hongſtior was to be con- 
demned relegari in inſulam. But as the Caſe muſt be determined upon the 
Lave of Scotland, it is unneceſiary to dwell too long upon the Arguments 


| drawn from the Roman Law. 


2:i:, It was contended for the Pannel, „ That by the Law of Scetiand, 


Slaughter and Murder were of old different Species of Crimes, and only 
£ 66 Marder 
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& Murder, and puniſhed & ſuch ; but that Slaughter committed upon 


. ſuddenty, or chaud Melle, and in ria, was deemed only bomicidium cul- 


« po/umy and not; puniſhable by Death.“ And to ſupport this Poſition, 


ſeveral Acts of Parliament were appealed to, by whieh it was ſtatuted, 


That Murder was to be capitally puniſhed ; but chaud melle, or Slaughter 
committed upon deny. was to be puniſhable according to the old 
Laws And chat in this Caſe, if the Pannel had even killed Bridgeton, at 


whom he aimed the Thruſt, in the Circumſtances above ſet forth, it was 


not Murder upon Forethought, but upon Suddenty and high Provocation. 
NES this it was anſwered, That this Doctrine, fo directly contrary to the 


received Opinion, had Jittle Countenance from the old Laws and Acts of 


Parliament; leſs from the conſtant Practice before the Act of Parliament 
King Charles II in the Year 1661, and ſtood in plain Contradiction to 
this laſt Law, and the conſtant Practice and aþ ming Decifions of the 
Court of Juſticiary from that Time. down to this 17 | 78 

By the old Law, particularly Chap. 3. of the firſt Statutes of King 
Robert L. intitled, Mon tondemned ta the Death ſhould net be redeemed, IT 18 
STATUTED AND ORDAINED, GiF Any May, IN ANY TIME COMING 


OR BYGANE, is [CONVICT OR. ATTAINTED: OF Slaughter,” REIF, 'OR 
AN OTHER CRIME TOUCHING, LiFE and Line © common JUSTICE 


«SHALL BE hong UPON MIM, WITHOUT ANY RAnSoME.” Here 
Slaughter in general is mentioned, and Juffice was to be done upon the 
Perſon convict of it, and the Puniſhment by the Title was ee 
So that, at common Ly, Slaughter in general was capital. The next 
Paragraph does indeed ſaye the King's Power (which muſt be the Power 
of pardoning), and the Libertics granted by the der to the Kirk and 
Kirkmen, and other Lords; which muſt be underſtood of ſpecial Immu- 
nities in the eaſe of Manſlaughter: For no Privilege was to protect againſt 
Murder upon Forethought; and the Exception confirms the Rule, | 
By Chap. 43. of the Statutes of King R bert III. it is ſtatuted, Tur 


NA Man vsE any Desraucriox, Hermes, BuRx tx, Retr, 


Slaughter, IN TIME ro COME, UNDER THE PAIN oF TIrtsEL or Lin 


anp Goops: Whereby the Pain of Death is elearly made the Punith-, 


ment of Slaughter in general. And in the immediate ſubſequent Chapter, 
the Sheriff was to take diligent Inquiſition of F. of the Country, 
or ſuch as had deſtroyed the King's Lieges with Herlhips, Slaughter, Oc. 
and was to take Bail from- them, if arreſtzd, to compear at the next 
Juſtice-ayr ; and if Bail was not given, the Sheriff was to put him to the 
Knowledge of an Aſſize: And gif he be taynt with the Afſize for fic an Treſ- 
paſſiur, ig is ſaid, HE SHALL PE CONDEMNED To DEArR: Which 
' ſeems only to relate to Manſlaughter, and not to Murder upon fore- 
thought Felony, which was one of the Pleas of the Crown, to be tried 
only N the King's Juſticiar; as is evident from Chap. 11. King Mal- 
colm 11's Laws; and Chap. 13 and 15. whereas Slaughter might be tried b 
the Sheriff, where there was a certain Accuſer, as appears from Book I, 
of the Regiam Majeſiatem, Chap. t. § 7, 8, 9. 
There are ſundry others of the old Statutes, that ſeem plainly to pre- 
ſuppoſe that Slaughter was capital, and particularly theſe of Alexander II. 
Chap. 2 I 37 4, 5, 6. And fo Siene, in his Treatiſe of Crimes, Tit. 2. 
Chap. 6. tays, That Slaughter in rixa, or chaud melle, is generally puniſhed 
by Death, and Confijcation of the movable er pertaining ts the Treſpaſſur ; 
but with this Difference, that the Girth or S1nAuary was no Refuge to him who 
commits Slaughter by foreth:ngbt Felony, but he ſhould be deli verei to the Fudge 
Ordinary, to underly the Lato: Which plainly appears from Aci 23. 
Parl 4. James V. whereby Maſters of Girth are ordained to deliver up 
ſuch Perſons as are guilty of Murder upon forethought Fciony, And it 
is in vain to found upon L:w go. Parl. 6. James I. which ſays in the End, 
Gir Ir BE FOXETHOUGHT FELONY, HE SHALL DIE THEREFORE ; 
. becauſe the Act relates to all Manſlayers ; and though that particular and 
molt atrocious Species be mentioned, as that for which the Murderer 
ſhould die, yet the Argument will not hold, That therefore no other 


Kind of Slaughter was capital: For it is there ſaid in the general, That 


if the Slayer is taken with red Hand, the Law ſhall be done upon him 
within that Sun; which cannot be underſtgod-of a Crime not capital. 


And Sir George Mackenzie, in his Obſcrvations upon it, ſays, This may ſeem 


to imply, that Men die not for Murder committed without forethought Felony ; but 
this b:lds not in our Law, for Mu der, though committed without for:th:ught 
Felony, is puniſhable by Death, except it was either 2 or in Self- Defence. 

Ihe A 51. Parl. 3. James I. was improperly founded on by the Pan- 


nel's Procurators; for that Act does no more than extend the Difference 


between forethought Felony and chaud nelle to all Tranſgreſſions as well 
as Slaughter; as Sir Gerge Mackenzie obſerves upon that Law, where he 
ſays, T hat chaud malle, or homicidium in w ixa commiſſum, is capital by our 
pieſent Law. | 

That Criminals who reſorted to, and took Sanctuary in Churches, had 
Protection, though their Crimes were capital, is extremely pin from 
Char. 6. of the Statutes of K. Alexander II. where it is ſaid, That Thieves 
and Reivers wa fly ts b dy Kirk, if moved with Repentance, he confeſs that he 
has heavily ſinned, and for the Love of God is come to the Houſe of G for 
Sofcty of Hinſcif, he ſhall have Peace in this manner, That he fhall not life his 
Life nor Limb, but reſtore what he had taten, and ſatisfy the King, and ſtbear 
1% on the Evangel, That for thereafter, they ſhall never commit Reif nr Theft ; 
but if he declared Limfelf innocent, he was to be tryed. And in the laſt Para- 
graph of that Chop. it is ſaid, © Moreoder Marſiayers, &c. if they fly, in 
« manner Herſſaid, to the Kirk, the Law aforeſaid ſball be kept and obſer ved 
« % them. 

There ſeems to have been this other Difference too, by the Books of the 
old Law between Murder upon Forethought and Slaughter, that the Trial 
of Murder was ſummar, whereas Manſlaughter could not be tried till after 
forty Days, as appears by the Statytzs of Robert II. from Chap. 3. to Chap. . 

After the Reformation, when the jus 49 formerly given to Churches, 
dropped, the Diſtinction between Murder and Manſlaughter was looked 
on with leſs Attention, and Libels were commonly ſramed indifferently, 
for Murder, and Slaughter in general, without any Mention of fore- 
thought Felony ; nor was it ever objected, that Malice or premeditate 
Deſign was requiſite to make the Crime capital: And Criminals were 


punithed to Deati,, where from the Proof there was not a Colour or Pre- 


tence of Forcthuught, or any premeditate Deſign ; as will appear from 
looking into the Books of Adjournal. And many Inſtances might be 


given, particularly in the Caſe of Jean Currie againſt William Fraſer, the | 


„ Murder committed upon. forethought Felony was properly computed | 


1 \ 

( 39.) 
galt of Fab, 1641 Where the Pangel was gondemngd upon an extra- 
judicial Confetfion, adminicalated with other Circumſtances ; in which 
he ſet forth the Fact, that the Defunct and he had ſome. little Qparrel 
About a Staff; and hearing that he had mbrdered his Brother, he came 
into a Houſe where the Defunct was; and that eithzr the Defunét, or 
ſome other that Was by, took the Pangel by the Arm, to hold him: 


Having freed himſelf, he aimed a Stroke with a Mainger at the Defunct's 


Arm; but miſling it, he ſtruck the Defunct about the Pap: And upon 
this Proof, he was found guilty, and execute. 5 
In the Caſe of Bruce againſt Marſhall, the 3zd April, 1664, Slaughter 
was libelled; and he was condemned upon-his own judicial Confeſſion ; 
Fromwhich it appears, That he was ſo far from having any Forethought, 
that he ſuffered not only the pa hy" Provocation in Words, but was even 
beat with Lands and Feet by the Nefun while he was on the Ground; 
but at laſt getting up, and (as the Confeſſion bears) being overcome with 
aſſion, he drew a Knife, and ſtruck at him in two ſeveral Places of his 
Body, whereby he died. And upon this Confemon, where there was 
Suddenty, Proyocation and Paſſion, he was brought in as guilty, and 
condemned to be beheaded. e 
The Law remaining ſomewhat uncertain concerning caſual Homieide, 
and there being no longer any Benefit of Girth as formerly; in the Year 
1649, an Act was paſt during the Uſurpation, for removing all Queſtion 
and Doubt that might therealter ariſe in criminal Purſuits for Slaughter, 
ordaining, that the Vaſes of Homicide after following, viz, caſual Homi- 
cide, Homicide in lawful Defence, and Homicide committed upon Thieves 
and Robbers, ſhould not in Time coming be puniihed by Death, notwith= 
ſtanding any Laws or Acts of Parliament, or any Prattick made hereto- 
fore, or obſerved in puniſhing of Slaughter. And this paſt into a Law 
aſter the Reſtoration in the Year 1661; and at the fame time, all De- 
Cilions given conform to this Act, ſince the 4th of February 1644 Years, 
are declared to be ſufficient to ſecure all Parties intereſted, as if the Act had 
been of that Date; which was neceſſary, becauſe the Acts during the 
Uſurpation had been reſcintel: And this Law has ever been looked upon 
as the Standafd. And the Practice of the Court of Juſticiary, fince that 
Time, clearly demonſtrates, that Slaughter of Suddenty, and Slaughter 
upon Provocation, which could not be brought under one or other of the 
Particulars there mentioned, have been taken to be capital. 
The P.ocurators for the Panne here obſerved, 4 That though in the 

“ Cafes there mentioned, the Law ordained Slaughter not to be capital, 


6 yet it ncither ſaid, nor ſuppoſed, that the former Law, whereby Pannels 


were intitled to plead againſt a capital Puniſhment, was thereby abro- 
“ vated, but only ſtatuted in the Caſes there mentioned.“ 9 

0 this it was anſwered, That the Narrative of the Statute was for re- 
moving of all Queſtion and Doubt that may ariſe thereafter in criminal 
Purſuits for Slaughter, and conſequently cannot be ſuppoſed to have left 
doubtful Caſes, that the Pann«I's Procurators muſt admit were not ſo 
clear as caſual Homicide, and Homicide in Defence : nay, the La- ſeems 
to ſuppoſe pretty plainly, that all Slaughter by the Laws and Acts of 
Parliament, or Practicke, was capital, not declaring what was Law 
from any other Period than the Year 1649, but enacting the ſame with a 
nog ol ſtante, and judging it neceſſary to confirm the Deciſions that had 
paſt, conform to that Act during the Uſurpation, which would have been 
vain, if it had not been at leaſt doubtſul, whether caſual Homicide, Ho- 
micide in lawful Defence, and Slaughter committed upon "Thieves and 
Robbers, did not ſubject thoſe guilty to the Pain of Death: And if thoſe 
Degrees of Hom cide were ſo much as Youbtful, it i; not poſſible to con- 
ceive that chaud e, or Slaughter committed, ded ta opera, though with= 
out Forztheught, was, by the Law of S gn, not capital. Ot if it 
ſhould be ſippoſed to have been doubtful, whether theſe laſt Degrees of 
Homicide Were capital: that th- Legiſlature, upon a Narrative, that all 
Queſtion and Doubt that might ariſe hereafter in criminal Purſuits ſor 
Slaughter, ſhould be removed, would have enacted in the clearer Caſes, 
with a non eb/tante, and left the more ditficult in the dark, as ſurely the 
greateſt Advocates for Slaughter on Suddenty muſt admit, that, at leaſt, ir 
is more culpable than either Homicide merely caſual, or Homicide in 
lawful Defence, 72 STR 

The Argument drawn from the Rubrick of the Act, which mentions 


Degrees of caſual Homicide only, can conclude no more, than that the- 


Title is imperfect; and it would be reſting tov much upon an Argument 
d rubro, to make it defeat what is ſaid in the Law, That all Queſtions 
concerning Slaughter were thereby to be removed, and which oppoſes 
caſual Homicide to Homicide in lawful Deſence; and conſequently can- 
not under the Words, caſual Ilomit ide, comprehehend all Slaughter not 
upon forethought Felony. And Sir G-orge Mackenzie in his Obſervations 
upon the Act takes notice, that the T itle is very ridiculous, and conſe— 
quently no Argument can be drawn from it. 

One Thing may not be improper to notice, is, that if killing by fore- 
thought Felony was the only Species of Slaughter capital, the Crow: 
was diſabled from pardoning any capital Slaughter whatſomever, which 
dozs not appear to have been the Opinion of our Lawyers, : 

As to the Deciſions ſubſequent to this Law, they will be found entirely 
agreeable to the Doctrine now laid down; Sir George Mackenzie obſerves, 
that tho* many Lawyers are poſitive, that tho' hamicidium in rixa, even 
where the Author of the Plea is known, may by the Rigor of Law be 
puniſhed by Death, yet that no Country uſes this Rigor; yet he remem- 
bered, that in Wi iam Dougliſs's Caſe, this was urged, and albeit it was 
not proven that he was the Killer, yet the Aſſize found him guilty, and 
he thereupon died. This is a Caſe more favourable, than where the Per- 
ſon that gave the mortal Wound is known, though given ſuddenly, and 
even upon Provocation ; and therefore ſhews what our Law is, and with 
how little Reaſon the Procurators for the Pannel maintain their Argu- 
ment upon the Law of Scotland. 

In the Cafe, his Majeſty's Advocate againſt Nicolſon, the 24th June, 
1673, Murder and Slaughter, without Forethought, were charged upon 
Niclſm, the Pannel; and his Procurators pleaded the Benefit of the Act of 
Parliament anent caſual Homicide, in the ſeveral Degrees thereof, he being 
in a Condition that he was not able to remember. Jo this it was anfwer- 
ed, That the Defence was not relevant, in regard the Homicide could not 
be ſaid to be caſual, ſuch as the Caſe of throwing of Stones over Dikes, and 
accidentally killing a Paſſenger: And th: Pannel having afterwards propon- 
ed a Defence, That being in uſe to carry a Gun as a Fowler, and calling ag- 

cidentally 
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15 the Civil Law, and from our own Acts of Parliament were urged: Never- 


20 


gle, his Gun being half bend, went off, and killed the Deſunct: Both the 
F Ebel and Defence were found relevant, and it appeared upon 


| found the Libel relevant, and that there was no Neceſſity of any diftine# Proba- 


he came up to Roſs, and with his Fiſt gave him a Blow on the Face, and 


* 
5 
* 


310 


offered, to ſecure. him as a French Soldier, or fit to be one; in the Strug- 


the Proof, that 


Nicolſan was drunk, and that there was no previous /Quarrel z- but takin 

Face at ſomewhat the Defunct ſaid, he ſhot him with his Gun 2 | 
by the Verdict of the Aſſize, he was found guilty of the 7 committed 
upon the Defundt, and ſentenced to have his Head ſtruck o in the Gruſt· 
market; which, ſhows. that neither 1 oy nor Suddenty is a relevant 
Defence againſt the pœna ordinaria in Slaughter. 3 

And, 17 the Caſe i Murray, contra Gray, 1oth Jure, 1678, the Lords 


on for proving precogitate Malice; which clearly ſhows that Slaughter, 
ad 3 CE F een was capital. And to ſhow that Provoca- 
tion and Paſſion are not received as Defences againſt the pœna ordinaria, a 
Multitude of Deciſions might be brought, icularly in the Caſe of Aird, 
who was indicted in 1693, for the Slaughter of Agnes Bayne, having given 
her ſome ſtrokes on the Side and Belly with his Foot, by which ſhe fell 
intq Fainting- Fits, and immediately died. : The Defence Was, great Pro- 
vocation and 3 Homicide; Provocation, in as far as ſhe threw a Cham- 
ber-Potin his Face; and when he gave her hard Words, ſhe and her 4s. - 
bours fell upon him, and beat him ; upon which he gave her the Stro es 
above-mentioned, And in that Trial it was argued, there was no animus 
occidendi, no previous Malice, no mortal Weapon; and the Texts from 
Scripture urged in defence of the preſent Pannel, and the Arguments from 


theleſs the Lords found the Libel relevant, repelled the Defences ; and, upon 
the Proof, he was 1 to die. "A ER 
In the Caſe of William Carmichael in 1694, Drunkenneſs was founded on 
to excuſe a pena ordinaria, and Forethought was neither libelled, nor pro- 
ven; and the Lords 7 805 the Libel relevant, and, upon the Proof, he was | 
ced to be hanged. | 

9 3 Year 16 5 George Cuming, Writer in Edinburgh, was indicted 
for the Crime of Murder or Hanſl.ugbter of Patrick Falconer ; the Defen- 
ces now offered for the Pannel, upon the Diſtinction in the old Law, be- 
tween Forethought and chaud melle, were offered; nevertheleſs the Libel 
was found relevant, and the Aſſize returned a Verdict guilty of Man/laugh- 
ter; upon which he was condemned to die. CT 

In the Caſe of Burnet of Carlops, the 22d January, 1711, though a De- 
fence was ſuſtained, yet the Libel without Forethought was found relevant: 
And in that of Hamilton of Green, the zoth June, 1716, the Pannel offer- 
ed to prove, That he was accidentally at the Houſe of Thomas Arcle, of 
whoſe Murder he is accuſed, at the Day libelled, with ſome of his Ac- 
quaintances, and had no deadly Weapon along with him; That he be- 
came inebriated to a great Degree, and having left the Houſe, and return- 
ed to aſk for the Slip or Cover of the Sheath of a Sword, the Defunct gave 
him moſt indecent, injurious and ſcurrilous Language, and perſiſting in 
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3. The Trial of James Carnegie of Finhaven, 


cidentally for Meat to his Dogs at a Mill, the Defun& fell upon him, and 


it, the Pannel puſhed, or ſtruck at him with his Sword, having the Scab- 
bard thereon, that he had Reaſon to believe had a Crampet upon it: And | 
being ſtill more and more provoked by repeated, injurious Words, to pro- 
tet himſelf from further Inſolence he had Reaſon to look for, the Pannel 
{till remaining on Horſeback, the Defunct ruſhed himſelf upon the Sword. 
And this circumſtantiate Fact was offered to be proven. Nevertheleſs the 
Libel was found relevant, and the Pannel's haill Defences repelled, and, 
upon the Proof, was ſentenced to have his Head ſevered from his Body ; 
and was accordingly beheaded. | 

In the Caſe of Thomas Roſs and Faffrey Roberts, the 20th Juh, 1716, 
it was pled for the Pannels, that being Recruits lately come from England 
to Scotland, and not knowing the Way, they aſked the Defunct the Road 
to Edinburgh, who refuſing to ſhew it, and one of the Pannels expoſtulat- 
ing with him, why he treated a Stranger ſo, that came to ſerve the K ing! 
He uttered very diſreſpectful Words with reſpe& to his Majeſty ; and one 
of the Pannels having called him Villain for ſuch opprobrious Expreſſions, 


then pulled him down to the Ground, and beat him with a great Stick, 
to the imminent Danger of his Life, ſaying, That he ſhould never go alive 
out of his Hands: And Reberts having come to his Aſſiſtance, and reſ- 
cued him a little; Roſs, the Pannel, gave the Defunct a Wound with a 
Knife, whereof he died. Roſs pleaded There neither was nor cauld be 
forethought Felony, or premeditate Malice, againſt a Perſon whom he 
had never ſeen before: That it was committed upon Suddenty: That he 
had the higheſt Provocation, both verbal and real. Nevertheleſs, by the 
Interlocutor, Roſs, the Pannel, his giving the Wound was found relevant 
to infer the Pain of Death. And the Defence from Provocation by Words, 
and receiving a Blow on the Face, being pulled down to the Ground, and 


beat with a great Stick to the Danger of his Life, jointly ſuſtained relevant 
to reſtrict the Libel to an arbitrary Puniſhment, was found to be elided 
by the Reply, That, at the time of giving the Wound to the Defunct, 
the Defunct's Hands were held by Fofrey Roberts, the other Pannel. From 
whence, 'tis evident, that Slaughter upon Suddenty, in rixa or chaud melle, 
and by a Perſon who had received the greateſt verbal and real Injuries, 
even beyond that of being thrown into the Kennel, of the Nature that is 
ſet forth into which the preſent Pannel was thrown, is by that Interlocu- 
tor found hoamicidium doloſum, and not culpeſum, but capital. 

And, in a very late Trial, in the Cale of David/on, the Soldier, Slaughter 
upon the deset was ſuſtained, and he was upon the Proof executed. 

And the Judgment given in 1717, in the Cafe of Brock and Lindſay, 
determines this Point beyond all Diſpute. Theſe Pannels were accuſed 
of the Marder of one Anderſon : And as the Libel did expreſly ſer forth a 
Quarrel and a Struggling betwixt the two Pannels and the Defunct, which 
made it directly an homzicidium in rixa; ſo the Pannels, at leaſt Lindſay, 
offered a pretty ſtrong Defence, namely, that the Defunct, without any 
Provocation, juſtled them, and ſtruck at Lindſay, and beat him down to 
the Ground; and it was while they were on the Ground, the Wound was 
given. And the Defence was pled for two ſeveral Purpoſes : Firſt, That 
the Crime was not cap'tal, beeaufe no forethought Felony. And, 2dly, 
To intitle them to the Act of Indemnity, under which all Homicides were 
included, except wilful Murder, and Slaughter of forethought Felony, 
And the Interlocutor upon the Relevancy was in thir Words, Find the 
Panvels, or etber of them, at the Place and Time libelled, their giving Ar- 
chibald Anderſon a Cut er Round in the Neck or Throat, or other mortal 
Wound, with a Knife er ather mortal IFeapon, whereef be, the Defundt, ſoon | 
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| thereafter died; or that the ſaid Panels, doth of tithe of them, were art and 
part therein, relevant to iner the Plins of "Death; "and ober Pains Hela: 


his Majefly's gracious A Indeninity ; ausut which the ſail Lords 
_ to Py their Judgment,” till the Conciuſſon of the Probation, and 22 
Tbis then is an undoubted Authority, that Homicide may, by the Law 


And repel the haill Defence: for the Pannel;"txcepting that Diftiice pled pe 


of Scotland, infer the Pain of Death, though it be neither wil! —— 


properly ſo ſpeaking, nor forethought Felony; otherwiſe the Court 
not have found the Crime relevant to infer the Pains of Death, and at the 
ſame time reſerve the Conſideration, whether there was any forethought 
Upon this Interlocutor a Proof was adduced; and à Verdict returned, 
finding N one of the Pannels, guilty; and * the Court having 
refumed the ſideration of the Indemnity, found him intitled to the 
Benefit of it: That'is, in other Words, they found the Crime was neither 
voluntary Murder, nor Slaughter of forethought Felony. $6 that *tis plain, 
had not the Indemnity intervene, _ muſt have Tuffered Deatk fet 
killing, though there was no previous Deſign of Forethought. 
And an Interlocutor upon the Relevancy, much to the ſame Purpoſe 
with the former one, was alſo pronounced, the 31ſt of Auguſt, 1721, in 
the Caſe of Samuel Matthews, a Soldier; where the Libel was found re- 
levant to infer the Pain of Death, reſerving” the Conſideration of atiether 
Act of Indemnity then pled for the Pannel. | r 
It would de in vain, and lengthen a Paper already too long, to run 
through all the Deciſions which ſhew, that neither the Drunkenneſs of the 
Pannel, nor Provocation' given him, nor the Suddenty upon which the 
Fact was committed, can afford a Defence to the Pannel, to excul pate the 
Slaughter, or leſſen the ordinary Puniſhment: And therefore the Purſuers 
ſhall leave the firſt Branch of the Defence with the Lords, with this Ob- 
ſervation, that if it is really founded in Law, by looking into the Books 
4 1 one would think our Law has hitherto been very ill under 
gol, | | 
240, It was offered, what indeed is alone applicable in the preſent Caſe, 
<« That if the Pannel intended only to wound or kill Bridgeton, and by 
Miſadventure the deceaſt Earl of Strathmore was wounded, and of that 
Wound died, the pzna ordinaria was not to be inflifted.” Sp 
It was anſwered, That according to the Rules of the civil Law, he who 
intending to kill one, kills another, is nevertheleſs ſubject to the pzrna or- 
dinaria; ſo Julius Clarus delivers his Opinion in his Receptæ Sententiæ, 
1b. 5. S homicidium, N. 6. where, after having taken notice, that the contra- 
ry was indeed the Opinion of ſome, adds, Sed certe ego i caſus cuntingeret, 
illi facerem caput amputari. And the learned Mathzus, lib. 48. tit. de Si- 
carts, & 12. gives the ſame Opinion, obſerving that the Act is confummate, 
there is animus or Deſign of killing, and Death : That it would be a ridi- 
culous Defence, that the Pannel intended to ſteal the Goods of one Man, 
but happened to ſteal thoſe of another; or againſt Adultery, that he intend- 
ed to defile one Man's Wife, and whe, to light upon that of another: 


And he thinks tis as unreaſonable to hope for Safety from this Defence, that | 


the Meaning was to kill one, but another received the Stroke, and died. 

Vet. in his Commentary agrees with them, lib. 48. tit. 8. u. 2. where 
he ſays, that there is no Dilerence, Sive vulnus in titium direftum ab e 
declinatum, Maævio in proximo ſlanti lethale fuerit, ſtue denique eccidatur gut 
cædis impediende cauſa, ſeſe medium inter agreſſirem & defendentem interpo- 


ſuerit: guia prevalet, quod principale eft, nec error talis tollit ant occidends 


animum, aut cadem lege Cornelia vindicandam. And for this not only 
founds upon the J. 18. § 3. & F ult. J. de injur. and l. 5. & 1. F. de ſervs 
corrupto ; but adds the Authorities of Farinacius, queſt. 125 n. 156& 157, 
as allo, that of Fachinæus, Carpzovins and Berlichius. and others. And 
this Opinion obviates the Defence, as put in its moſt favourable Light, 
which however would be of very delicate Proof, that the Defunct thruſt 
himſelf between Bridgeton and the Pannel, and received the Stroke aimed 
at the other, OE. 

The learned Sande, lib. 5. tit. g. defin. 6. which has this Title, On? 
alium pro alio occidit, nihilominus ordinaria, Ig. Cornel. pœna affi.tendus, 
ſays, after agreeing, that, according to the Roman Law, ſuch Errot 
would not have excuſed the Murder, Hæc ſententia ubigue uſu obtinuit, & 


ſecundum eam, reus ad mortem condemnatus & decapitatus eft, 17th Novem- 


ber, anno 1621; and there alledges the Authority of Gomeſius, Emanuel, 
Sorr, and Carolus Molinæus, Qui alios cumulat, in his Book ad conſucta- 
dines Poriſienſes. And Sir George Mackenzie in his Criminals, tit. Murder, 
$ 9. ſays, after ſtating the Queſtion, ** Yet I think he ſhould die, ſeeing 
<< the Deſign of killing a Man, and not any particular Man, is Murder 
<< and the Killer intended to deface GOD Almighty's Image, and to take 
from the King a Subject.“ | 1 ä 
'Tis nothing to the Purpoſe, that ſome of the Authors who write upon 


the Roman Law, are of a different Opinion, in a Caſe not determined in 


Words by the Text, when the Bulk of the Commentators are cf the other 
Side, the moſt recent and of greateſt Authority; and when it appears to 
be received as a Rule by the Practice of Nations, that the ordinary Pu- 
niſhment ſhould be inflicted. And it may not be improper to obſerve, 
that the Cafes where Lawyers diſſent from the received Opinion, are ge- 
nerally unjuſtifiable Homicide, that is, where the Byſtander was killed, 
when the Killer intended to execute his Purpoſe in lawful Defence, and 
not in homicidio culpoſo, wh'ch is the higheſt the Pannel's Caſe could poſ- 
ſibly be pled upon Frovocation, according to any Opinion delivered by the 
ſtrongeſt Advocates for the Queſtion the Pannel pleads. *_ 

That it is not always neceſſary, that the Intention ſhould be directed 
towards the Miſchief done, in order to inflict the Pain of Death, muſt be 
evident from looking to the xxi. Chap. of Exod. Ver. 22. and 23. where, 
4 a Woman with Child is hurt when meh are ie and Miſchief fellow; 

ie is to be given forLife. And the Kind of Killing now in queſtion was 
plainly ſuch as, according to the Law of Moſes, would not have intit}cd 
the Slayer to the Benefit of the City of Refuge: For though in the xix. 
Chap. of Deut. Jer. 4. Whoſe killeth his neighbour ignoranily, whom he hated 
not in time paſt, is ſaid to be intitled to that Priviledge; yet this is limited 
immediately with an Example of Manſlaughter merely caſual, h 

The Procurators for the Pannel inſiſted, «That this Kind of Killing 
„was intirely caſual, beyond, and without the Intention of the Party: Thac 
* in the Caſt of Maſſon, in the Year 1674, Burnet of Carlops, and ſeveral 
** others, where it appeared there was no Intention to Kill, the Puniſh- 

ment was mitigated,” 
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* ay 9 Wound was given, taking all the FP to- 
. — was. no Evidence or Preſumption that the Pannel intended 
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2 ; 1 be eſumed as in the Caſe of ; | ; . 
010 Tee 9 4 Perſons having Swords, only ſtruck with Staves, it was 
held a5 approaching towards a.caſual Homicide. But that can never be 
1 4 , 
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when the Wound given as libelled was fo clearly mortal; and 
bre Lege e molt leghal [deadly]; and the Deciſion of Cagi, even 
TTT 
It was further eontended for the Pannel, That as animus occidendi, 
A and Death following, are admitted to be neceſſary, in order to inflict the 


« higheſt Puniſhment; ſo as from the Circumſtances mentioned in Ex- 


« cu Da.en » "tis evident. 


there was no [ntention an the Defunct: And 
« jt cannot be known. Whether the Pannel's De 


n was to kill Bredgeton, 


« was not killed, or if the Wound would have been mortal, had 
2 hed bim and conſequently the neceſſary Requiſites to 


« the Sword 


«© conſtitute a 


Murder, were not to be found. here.” 


H was anſwered, That the Invaſion with a mortal Weapon, with which 


che Defundt was killed. was a ſufficient Proof in Law that the Invader in- 
8 to kill, ſince Death followed; and that there is no wounding by 
Meaſure, and Certainty not to kill. The Act implies dolus and Malice, 
which, with Death following, makes Murder, without any further Proof 
of an AR of the Will to kill; and there would have been as little Evidence 
that the Pannel intended to kill Bridgeton, if he had actually received the 
Wound and died, becauſe it was poſſible the Sword might have pierced 
further than he intended; and if he did not deſign to Kkil Bridgeton, and 
killed the Defunct, he mult have been the Perſon againſt whom the Miſ- 
chief was directed. As indeed it may be argued from the Rage and Drunken: 


neſs pled in Excuſe and Defence, tis poſfible that ex rabie he intended 


to kill whomever he met with; and if Rage from Paſſion and Drink is al- 


ed to palliate Murder, tis impoſſible any one can be ſafe. And theſe 
3 3-24 e e the Defence has not a Colour, muſt, 


e ſame Time, give Evidence, that the Pannel's Intention of purſuing 
Bilz with a 83 was to kill and deſtroy him; for he pleads them 
to excuſe his killing of the Defunct, as ſufficient Provocations to incite 
mig be 5 England was frequently mentioned by the Procurators for 
the Pannel in the Ne as what would juſtify the Arguments brought 
for them; and particularly it was ſaid, That all Killing of a Suddenty 
« by that Law, was only Manſlaughter, and not Murder.” But the con- 
trary will appear, by looking into awkins's Pleas of the Crown, Book bs 
Chop. 31. of Murder, where he clearly diſtinguiſhes between deliberate 
Murder, and Murder committed on a ſudden : And in this laſt Caſe, 
Malice prepenſed is, by the Law of England, often implied, as Lord Chief- 


Juſtice WI it down, Regina verſus Mawgidge, and juſtifies it by | 


the Caſe of Holloway, who eſp ing 8 Boy that came to cut Wood, too 

him, and tied him to an Horſe's Tail with a Cord, and then gave the 
Horſe two Blows, whereby he run away, and broke the Boy's Shoulder, 
whereof he died ; which muſt haye been ſudden, and was 1 Mur- 
der. And pag. 130, he ſuppoſes 4 to have been provoked by B, and to 
have drawn his Sword, and made a Paſs at him, when B had no Weapon 


drawn, but miſſed him ; thereupon B draws his Sword, and paſſes at 4, 


and there being Interchange of Faſſes between them, A kills B. I hola, 
ſays the Author, this to be Murder in A, fir A's Paſs at B was malicious, 
and what B afterwards did was lawful. Here is both Suddenty and Provo- 
cation, and yet, in the Opinion of that great Lawyer, it would have been 
held Murder. And in the preſent Queition, ncither Bridgeton, nor the 
Deceaſed, had any Weapon drawn. = 

And to ſhew, that according to the Law of England, the aiming at one, 
and hitting another, does not make Death follow.ng Manſlaughter ; in 
the End of the next Page he ſets down the Caſe of Dr. Williams, a [Velſz- 
man, who having a Leek in his Hat, upon St. David's-Day, a certain Per- 
ſon pointed to a Jack-of-Lent that hung up hard by, and ſaid to him, 
Leak upon yiur Countryman] At which Dr. Williams being enraged, took 


a Hammer that lay upon a Stall hard by, and flung at him, which hit | 
another, and killed him : And though being indicted upon the Statute of | 


Stabbing, it was reſolved he was not within that Statute, becauſe of 
the Kind of Weapon; Yet, ſays the Author, if the Indifiment had been 
for Murder, I do think that the Welſhman ought to have been convicled 
thereof (a). | 

at e the Pannel's Procurators inſiſted ſo much upon the Law of 
England, the Purſuers cannot but mention the Authority of one of thoſe 
Lawyers, as to one of the Caſes they themſelves ſtated in the Debate, 
Hawkins's Pleas of the Crown, 2 31, in fin. The Caſe is, That a Per- 
ſon ſhooting at tame Fowls with Intent to ſteal them, accidentally kills a 
Man; that Author ſays, That it is agreed it would be Murder, and not 
2 | ; 

"Tis true indeed, that it would appear by the Law of England, as laid 
down in theſe Reports, that if there is Provocation, in ſome particular 
Caſes, ſufficient to alleviate the Act of Killing, it reduces it to a bare Ho- 
micide. But then no Provocation from Words is ever ſuſtained, nor even 


Aſſaults, but upon this Ground, That he who was affronted or aſſaulted, | 


might reaſonably apprehend, that he that treated him in that Manner 
might have ſome further Deſign upon him, which reſolves the Matter in- 
to a Kind of Self-Defence; and in this the Law of England differs from 
the Law of Scotland, which requires, in order to lawful Defence, and kill- 
ing under the Notion of Danger from the Aſſailant, wt quis ſit owns in 
Periculo Vitæ. But then there is no Pretence of apptehending dangerous 
Conſequences, when the Party Lille, or intended to be killed, was fly- 
ing, and had no Weapon, as in this Caſe, and the Paſſion in ſuch Cir- 
cumſtances reſolves itſelf ſimply into Revenge, which no Law ever ſuſ- 
tained to alleviate or palliate Murder; for there the Malice prepenſed is 
clear and evident. 

But then, if it be conſidered in the preſent Caſe, that the Party af- 
fronting or invading, is not only ſet forth to have fled, and to have had 
no Weapon in his Hand, but that he eſcaped; what Colour is there, up- 


on theſe Principles, to alleviate the killing of a Perſon interpoſing to pre- 


vent the Miſchief, when there was no Reſiſtance upon the Part of any 


And in that of Burnet 


| 


er the Mtder of Charles Ea / of Strathmore. 


That ee from. the, Nature of the Weapon, and 
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when Bridgeton fled, h 


VS. © 

Perſvi what(bevety/avin'the Caſe-of à Combit; and where it was votun- 

tary as to the Perſon giving the Woünd, in regard he could have ſtopped = 
ic 


cannot be ſaid" with regard to the Hu 
who threw the Hammer. VV | 
Ta conclude this Matter, it appears pretty evident, the Circumſtances 
offered in Exculpation afford, by the Law and Practice of Scotland, no re- 
levant Defence,” ſuppoſe: the Perſon killed had been the Provoker, much 
leſs in the Caſe where the Perſon killed getferouſly interpoſed to prevent 
the Miſchief, having given no Colour or Cauſe of Provocation, havin 
no Weapon, and where the Perſon, againſt whom the Invaſion: is ca 
to be meant, was wtihout * Sword, and flying: The Murder 
in theſe Circumſtances muſt have proceeded either from Rage and Re- 
venge, which no Law can ever favour, ſince Laws were made, and Judges 
appointed, that private Perſons ſhould not attempt judging in their own 
ſe, and to bridle the unruly Paſſions of Men, or from ſet Purpoſe 

and Deſign to kill the Defunct, from former Reſentment. And what adds 
to the Preſumption of the laſt, is the Nature of the Wound, quite thro' 
the Body, and that the Sword went through the Back lower than where 
it pierced the Belly; which excludes all Poflibility of pleading, that the 
Pannel's ſtumbling might have puſhed it forward, | becauſe, by the Nature 
of the Thing, had he ſtumbled after the Sword pierced the Defunct's 
Body, it — have raiſed the Point of the Sword, fo that it cbuld not 
have pierced lower in the Back than in the Belly. 

Upon the ff Branch of the Libel, the Purſuers think it unneceſſary to 
open the particular Circumſtances from which the Pannel's cauſeleſs III- 
will and Reſentment may appear againſt the Defunct; that is Matter of 
Evidence, and upon which no Interlocutor in the Relevancy can pals, 
and muſt lie in the Breaſt of the Aſſize: And againſt this Relevancy no 
Exception, or Colour of Exception can be pretended to lye. And as to the 
ſeparate Relevancy, and Art and Part, what is offered to be proven, that 
the Defun& thruſt himſelf in a Manner upon the Pannel's Sword: As it 
is of too delicate Proof, and was repelled in the Caſe of Hamilton of Gr:en, 
it is believed the Lords can have no Regard to it. And as for the Drunken- 
neſs and Provocation, eſpecially where the Provocation is ſaid to have 
been given by a third Party; if it were ſuſtained, it muſt turn up what 
have been thought the Foundations of the Law of Scotland, and ſtand in 
Oppoſition to all the Practice that can be diſcovered from the Books of 
AGournal. And the allowing ſuch Defences as might poſſibly have ſome 
Colour in the Law of England, to be proven, would be of dangerous Con- 
ſequence in the Law of Scotland, where the Purſuers are tied up to a pre- 
eile Relevancy : So that the Procedure in that Part of the Iſland, in Tri- 
als of this Kind, unleſs the whole Form of Trial were adopted in our 
Law, would open a Door for leaving Murders unpuniſhed. The Law of 
Sc:tland alone can be the Rule in this Caſe ; though, at the ſame Time, 
it is believed, that the ſpecies ſacti, as ſet forth by the Pannel, would be 
ſufficient Warrant for a Verdict of Murder, even according the Laws and 
Practice of England. In reſpec whereof, &c. 


| CHA. ARESKINE. 


Information fer James Carnegie, of. Finhaven, Pannel; againſt Suſanna, 
Counteſs of Strathmore, the Honourable Mr. James Lyon, Purſuers, and 
b.s Maj:fly's Advocate, for his Highneſs's Intereſt. 


HE ſaid James Carnegie, of Finhaven, ſtands indicted before your Lord- 
L ſhips of wILFUL and PREMEDITATE Mx DER and Homicips ; in 
ſo far as, Having a cauſeleſs Ill-will and Reſentment againſt the Deceaſed 
Charles, Earl of Strathmore, he conceiveda deadly Hatred and Malice againſ/l 
him; and (on the Day libelled) + Did, with a drawn Sword, without the 
“ leaſt Colour or Cauſe of Provocation then given by him, invade the 
e ſaid deceaſed Earl, and did baſely and feloniouſly murder and kill him, 
<« by 1 * him a Wound therewith in the Belly, whercof he ſoon after 
* died. At leaſt, At the Time and Place deſcribed, the faid Charles, 
* Earl of Strathmore, was, with a drawn Sword, feloniouſly and barba- 
„ rouſly wounded, and died of the ſaid Wound within a few Days there- 
« after; and that the Pannel was art and part in this Murder, And the 
Indieiment concludes, By all which it is evident, That you are guilty, 
art and part, of the Crimes of wilful and premeditate Murder and 
« Homicide, or one or other of them, at the Time and Place, and in 
& the Manner above ſet forth.“ Mp” 
The Pannel was brought to your Lordſhips Bar, upon the 15th of Ju 
current, to plead to this Indictment, . where he appeared under that deep 


| Melancholy and Depreſſure of Spirit with which a Man and Chriſtian 


muſt be loaded, who finds himſelf accuſed, not only of ſhedding of Blood, 
but of ſhedding the Blood of one, whoſe perſonal Character anq Qualities 
drew, from all who had the Honour to know him, the higheſt Eſteem and 
Regard ; and for whom the Pannel himſelf had all the Honour, entire 
Friendſhip, ſincere Affection, and high Reſpect, that either his Rank, 
perſonal Merit, or great Benevolence could call for; and of having done 
this barbarouſly, from premeditated Malice, deadly Hatred, and Felony 
fore-thought. * | | 

Your Lordſhips having put the Queſtion to him, in the ordinary Way, 
What he ſaid to the Indictment ? He expreſſed himſelf in theſe Words 


My Lords, 3 | 

* III N D myſelf accuſed by this Indictment of maliciouſly murdering 
«© A the Earl of Strathmore; but as to any IIIL-will, Malice, or Deſign 
« to hurt the Earl, GOD is my Witneſs, I had none: On the contrary, 
„Thad all the due Regard, Reſpect, and Kindneſs for his Lordſhip, that 
I ever had for an = ani Lhad the Misfortune that Day to be mortally 
& drunk, for which I beg G O D's Pardon, fo that, as I muſt anſwer at 
« God's great Tribunal, I do not remember what happened, after I got 
the Affront your Lordſhips will hear of from my Lawyers. One Thin 

« am ſure of, if it ſhall appear that ] was the unlucky Perſon who 
« wounded the Earl, I proteſt before GOD, I would much rather that a 


„ Sword had been ſheathed in my own Bowels. And further, I declare, 


« That I do not ſo much as remember, that I ſaw the Earl after I came 
&* outof the Kennel, and even not ſo much as the drawing of my Sword; 
c and therefore I cannot acknowledge the Libel, as it is Fibelled.” 

From theſe Words ſo expreſſed, it is evident, in what a diſmal Situation 
of Mind this unhappy Gentleman muſt be. If what he hath ſaid be true, he 


. Lord Chancellor Bacon is in this Opinion of Hawkins expreſly. See Vol. IV. (Edit. 1740.) p. 41. on explaining this Maxim of Engli/o Law. In criminolibus fufficit gene- 
ralis —_ Sc. where he ſtates Caſes very ſimilar to the Caſe here argued. 
OL. 
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: 2 cotifidered, will occur to every geherous Man: It may produce 
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f elves under 4 Necefhty; from: the great Hongur all of them had for the 


p *erſon of the debeaſt Lord; and al ways will-haye for thoſe who remain of | 1 | he \ | 
been if be had killed Bridgeton himſelf ; but tat fo it Was, that if he 


his Family, and from lie particular Obligations of Friendſhip that ſome 
of them owed him in 4 more diſtingujſlted anner, to declares that if they 


had theleaft Apprehenſions, that his Lordſhip's Death had eee, "ef 
Mo- 


from any Deſign or Intention of the Pannel — his Liſe, that no N 
tive, even of Relation or natural Tie to the Pannel, would have induced 


| 


i 
| 


them td pen their Mouth in his Defence; but that Innocence is . 
t 


05 „and that the Circumſtances, ſo far as yet appears, ſeem to 
forth the Action as 2 Fatality, and not a. De/ign,' Juſtice and Duty called 
upon them to give their weak Aſſiſtance, until the Mattet appeared in an- 
| other Li bt, VCC "Ns W 
The Fad as laid in che Libei, is in very general Ternis; and thoſe Cit- 
cumftances from which the Nature of the Action falls to be determined, 
and which are material far the Pannel's Defence, being entirely omitted; the 
rocurators for the Pannel were obliged to ſet forth the Caſe as it truly 
appened, according to the Information given them; which by our Law 
and Form, they are enabled to do, without owning the Libel, or admitting 
even thoſe Fids, which, in the Recital, according to Information, they 
are led to nartate: And the Account given of it was, 1 
That, on the qth of May laſt, the deceaſt Earl of Strathmore, 
4% Pannel; and ſeyeral others, were called to be preſent at the Funeral of a 
„% Daughter of Patrick Carnegy of Loures, a neat Relation of the Pannel's; 
ec that they dined tagether at the Gentleman's Houſe, where they drunk 
wy — pA all in F riendſhip and Familiarity, without the leaſt Appear- 
% ance of Quarrel of Difference: That, after the Burying was over, they 
e together with the Lord Roſehill; Mr. Thamas Lyon, and Mr. Lyon of 
bar . and other Gentlemen, went to one Clerk Dickſon's, a Tavern 
& in Forfar, where they drunk pretty plentifully, and where the Pannel 
«© happened to be overtaken with too much Liquor: That all this while, 
ce nothing but Friendſhip appeared betwixt the deceaſt Earl and the Pan- 
ce nel; but that Bridgeton was, from Time to Time, bearing hard upon 


© the Pannel z and, by the whole Tenor of his Converſation, endeavour -. 


« ing to fret or affront him. | | 
After this, the Pannel waited on the Lord Strathmore, at the Lady 
& Auchterhouſe's, where his Lordſhip went to viſit, and Bridgeton followed 
de them thither, and in that Houſe begun the former Way of Converſa- 
te tion, making the Pannel's Family-concerns the Subject of his Diſcourſe, 
& in the moſt provoking Manner, aſking him in a jibing Way, to ſupply a 
&« a Lord in the Company with Money, pulling him rudely by the Breaſt, 
«© and gripping him by the Wriſt, and ſtriking his Hand againſt the Table, 
<< telling him, he woke ive that Lord ſuch a Sum at that Time; then in- 
& ſifting, That he ſhould give him the Choice of his Daughters; and ftill 
« pripping him, and daſhing his Hand in the foreſaid rude manner, told 
& him, he would have him promiſe to do fo; and aſking him, in an inſo- 


+ 


—— 
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| 


«lent ways What, would he not do it? Then telling kim, if it were his 
' 


&. Caſe, if he refuſed, he would maul him, ſhaking bis Hand in the Pan- 
e nel's Face. After this, in à ridiculing Way, deſiring him to ſettle his 
© Eſtate in a certain manner, ſince he had no Sons of his own; then up- 
e braiding him with his Debt. All which, the Pannel bore with Patience, 
* and endeavoured to ward off the Diſcourſe, when Bridgeton ſtill in- 
& ſiſted in the moſt provoking rin a And that Bridgeton likewiſe uſed 
« very great Rudeneſs to the Lady in whoſe Houle they were; par- 
* ticularly, when ſhe in Civility offered him a Glaſs of Brandy, he, 
„ ſceing the Pannel already overtaken with Drink, deſired the Lady to 
« give it to him, her Brother; and upon her ſaying that her Brother did 
© not ſeem to want it at that Time, he gripped ber by the Arm fo rude- 
i ly, as to make her complain, and ſwore, by. GOD, her Brother either 
_ mould drink it, or ſhe ſhould drink it herſelf; and perſiſted in this Way 
c of doing, till the Lord Strathmore thought it proper to break off the Vi- 
& ſit, and fo went out of the Houſe. _ x | 

&« "That Finhaven and Bridgeton followed the Earl; and when they came 
© to the Street, ſome Words paſſed, and Bridgeton uſed the Expreſſion, God 
„ damn him, meaning the Pannel, and with that gripped him by the 
&« Breaſt, and puſhed him into a dirty Kennel two Feet deep, over Head 
« and Ears, where, in the Condition he was, he might have been ſmothered 
« if a Servant of the Earl's had not helped him out, who at the ſame time 
« expreſſed his Indignation at the Action he had ſeen, by theſe Words 
ec addreſſed to Bridgeton, Sir, though you be a Gentleman, you are uncivil. 

« That Bridgeton, after having ſo flung the Pannel into the Kennel, 
« leaving him there, walked forward; at the ſame time turning about, 
and folding his Arms acroſs his Breaſt, ſcornfully laughed at him in 
« that Condition. | 

&« That the Pannel being helped out of the Kennel in manner foreſaid, 
© immediately drew his Sword, and, in a juſt Paſſion, purſued Bridgeton 
« with a ſtaggering Pace: And Bridgeton run towards the Earl of Strath- 
©« more, whoſe Back was then to him, and endeavoured to pull out his 
« Sword; at which time the Pannel coming up with Bridgeton, made a 
« Pufh at him; in which Inſtant the Ear] turning haſtily about, puſhed 
* off Bridgeton, and threw himſelf in the Way of the Sword, by which 
c he received the fatal Wound.” 

Theſe, are the unlucky Circumſtances of the Fact, as the Lawyers 
for the Pannel have been inſtructed to plead : And from it, as fo ſtated, 
the Defence inſiſted upon for the Pannel was, That the Act of Killing is 
not Murder, nor capital, where there is no Malice nor Forethought againſt 
the Perſon killed, either proved to have been conceived and retained at 
any time preceding the Act of — or preſumed from the Circum- 
ſtances to have preceded the Act immediately before the committing of it: 
But that in this Caſe there is no antecedent Malice ſpecifted or libelled ; 
and therefore it muſt be taken for granted, that there was none. And as to 
| preſumed Malice immediately preceding the Act, that the Circumſtances 
entirely exclude that Preſumption ; firſt, Becauſe, as the Fact is laid, any 


Blow or Puſh that was intended, was made at, and deſigned for Briageton, 


aud not againſt the Earl of Strathmore ; and ſince the initium facti is to be 


3. The Trial of James Car 

cannot be guilty of the malicious murdering the doveaſt Lord; yer he ay 
ave been the uabappy Inſtrument of his unfortunate [Death 3 arid what a 
afford, all Cireumſtanees, particularly. that of 
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the | | 
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his Character and 
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coideredz as well us the Event, a Puſh begun ant intended againſt Bringe. 
ton; could never be the Foundation of a Pre ſumption of Malice agattift rhe 
Lord/Strathmore, the Perſon killed, without Which, the il Hng codld not 
be capital; but in this Caſe was merely caſual und accidental, it having 8 | 
pened by the Earl's: unluekily turning about in the Time of the'Pangel's 
very A 
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of puſhing againſt Bridgeton, whereby tlie Earl tecelved the fatal | 


Wound. 24e, That the Pannel could never be more ctiminalin having killed 
the Earl of St / aib nore by a Thruſt directed at BYidg-ton, than he would He 
killed Bridgeton; after the Provocation given in Manner above ſet forth, thit 
it would have been conſttued only as caſual or culpable Hlomicide, wi thout 


| Forethought, becauſe done es intantinemi, & e ſubito impetu, & calore Jute 


d 


tracundiz; yea, in ſome Meaſure iti Self-deſende, firice the Pannel baving 
been:thrown into the Kennel; even tb the Danger of being ſuffocated, he 
had Reaſon after that to expect the worlt from Bridgzton, ſince no Gentle- 
man will throw another into a Puddle; who is not ſuppoſed" to be ready to 
go further; as he cannot butexpect the ſtrongeſt Retortion of the Injury ; 
and that the Pannel had the more Reaſon to tñink ſo; that Bridgitin imme- 
diately betook himſelf to the Earl of Strathmire*s Sword, and endeavoured to 
pull it out, having none of his own; by reafan that the known Ferocity of 
| | Behav jour is ſuch, that the Cuntry- Gentlemen of his Ac- 
Sen decline to keep company with him, if he wear any Arms: Ia 
uch caſe the Pannel was to expect the worſt, and fo was in ſome meafare 
in his own Defence; altho he may have exceeded the moderamen __ 
tutel# 3 which Exceſs, in fuch Circumflances, would not be punifhablt 
by Death; but only > arbitrary Puniſhment. V 
And in ſupport of this Defence the Counſel for the Pannel ſhall now, in 
this Information; endeavour, though ſomewhat out of the Order of their 
pleading, to follow the Information given in for the Purſuers. And firſt, 
Toſhow your Lordfhips, that Killing in fuch Circumſtances was not ca- 
pital by the Divine Law, of Law of M7oſes. 240, That it was not capital by 
the Common Law, which we in great meaſure follow in Matters of that 
Kind; 4tio, That it was not capital by our own ancient Law. 41, That 
our ancient Law in that particular is not altered by the Statute of Charles II. 
Sto, That the Practice of the Court is not inconſiſtent; but agreeable to 
what is here pled. And 61, Tharthe Laws of our neighbouring Nations 
are for the moſt part conſonant to thoſe Principles, as well as the Judg- 


ment of foreign Courts. 5 85 

And to begin with the Divine Law, it may be divided into two: Firſt, 
The Law of Nature, which is the firſt of all Laws, and hath no other Au- 
thor than God Almighty himſelf. 24s, His Win revealed by Writing, 
particularly in the Laws delivered by Moſes. IS | 

And as to the Law of Nature, one of the firſt Principles ſeems to be, 
that every Action muſt be conſtrued and regulated from the Intention of the 
Actor. Every Action whatever, except in ſo far as it is confoined with the 
Will and Intention of the Agent, differs in nothing from the Action of an 
irrational Creature; yea, if we may ſo ſpeak, as to call the Operation or 
Impulſe of an inanimate Creature an Action, the Actions of Man ſe- 
parated from his Intention and Deſign as a rational Creature, differ in no- 
thing from the Actions of Brutes, of the Impulſe of Things inanimated ; 
and conſequently that Action, be what it will, can neither be Crime nor Vir- 
tue; it is a mere Impulſe or Motion, not properly ſubject to Laws or Rules. 
But then, indeed, when it comes to be conjoined with the Intention, or, 
which is the ſame Thing, conſidered as the Action of a rational Agent, there 
it comes to be ſubject to Laws, to be conſidered as criminal or virtuous : 
Or if it appear to be accidental, ſo as to- have depended upon no Will nor 
Deliberation of Reaſon, then it returns to be of the Nature of the Act of 
an irrational Creature, or inanimate Subſtance, and is ſubjected to no Pge 
nalty, nor yet capable of receiving a Reward. The plain Conſequence of 
which is, that it is the animus alone that determines the Nature of the Act; 

d if the-animus or Intention was criminal, then, by the Law of Nature, 
the Action itſelf amounts to a Crime. On the other hand, if it be good 
and virtuous, the Act is laudable by the Law Nature, ſuppoſing even a 
bad Conſequence ſhould follow. But, in the tbird Place, If the Action tru- 
ly ariſe frem no Intention or Principle governing that Action, it is neither 
laudable nor puniſhable, it returns to be of the Kind already mentioned, the 
ſame with the like Act of an irrational Creature, or the Impulſe of an in- 
animate Subſtance, moved by a Cauſe intrinſia to itſelf. And the Conſe- 
quence of all this is, {that by the primary Law of Nature, the Intention 


muſt make the Crime; and therefore if there appear no Intention to com- 


mit that particular Fact which happens to be complained of, it is not a 
Crime, notwitſtanding of a bad Conſequence; it is conſidered as a Fatality. 
And the Application is plain to the preſent Argument, that if the unfor- 
tunate Act of killing the deceaſt Lord did not flow from any Intention to 
him directed; then that Act is not by the Law of Nature a criminal AQ, 
however the antecedent Acts directed againſt another may be criminal. It is 
another Queſtion, how far a rational Agent, ver/ans in illicito, is bound for 
Conſequences that did not fall under his Intention? We ſhall afterwards 
endeavour to ſhew, that that is neither a Queſtion in the Law of Nature, ncr 
in the Divine Law; but is a Queſtion ariſing from the municipal Laws of 
particular Kingdoms, or at fartheſt from the Law of Nations, ſometimes 
called the —.— Law of Nature. 5 3 
As this Point, that the Intention directed towards the Act committed, muſt 
gown the Action, ſo as to render it criminal or not, according to the firſt 
rinciples of the Law of Nature, ſeems to be pretty plain, if we retire our 
Thoughts from other After- laws; ſo indeed it is confirmed and illuſtrated 
by the written Law of God, as delivered by Maſes, with regard particu- 
larly to the Queſtion of Manſlaughter, It is almoſt unneceſſary to obſerve, 
that whether the Remedy againſt the penal Conſequencesof Actions, com- 


mitted without Intention, was in form of an Abſolvitor upon the Trial, ot 


by having Acceſs to a City of Refuge; it is the ſame Thing: The Queſ- 
tion is, What was to be the Puniſhment that was to take effect? If the Pu- 
nifhment was to be ſtopt in that Forin, by flying intoa City of Refuge the Prin- 
ciple of Law is the ſame, as if the Effect had been to be ſtopt in any other 


way. And juſt ſo, as we will afterwards haveoccaſion to notice, it is the ſame 
Thing as to our Law, whether the Manſlayer was to be ſafe, by flying into 


Gyrthor Sanctuary, according to the old Law, or now to be fafe by a judicial 
Abſolvitor or Reſtriction of the Puniſhment. And juſt ſo with regard to the 
Law of neighbouring Nations; it is all one, whether a Man is'to be freed by 
Benefit of Clergy, or ſuch other Form, if he is to be free. T'lte Foundation 
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be inne pon 4 Homicide of ſuch and ſuch & Kind; an 
35 a Homicide committed E Fotetbought or malicious 1 
410 14 bs oh in the Pangel's Circumſtances was to haue the Benefit 
'5f 3 City of Refugns the Argument bonchudesz that by that Law, he would 
not have been ſubjected to the Pain of Death. Indeed we believe we will 
"Ye ible to go a little further to ſhew your Lordſhips, that, according to the 
Opinion &f the molt lexrne Interpreters and Doors of the Jew Law, 
"the Benefit o * of Refuge was ſcarce neceſſary in ſuch a Caſe as 
5 t ich is now or ou. n eb dit ag ar tn fig e 4 
wer, 6 xixth chap. of 2 the Cities of Refuge are appointed to be ſe- 
parated in the Midft of the Land, that every Slayer may fly thither ops 
5 is 5 the . the Layer, which — Aly ” ither, that | 
may live : Whoſe killeth his Neighbour 1grorantly, whom be hated net in time 
3aft; or, as it is laid to be more literally in the 0. from Yeſterday 
the third Day By this Text your Lord s ſee thoſe two are conjoined 
as explicatory, of one another, ignorantly whom. he. hated not in Time paſt j 
and fo the Word ignoranti is put in oppoſition to Hatred in Time paſt, and 
by that means the Senſe is plain, that by ignerantly is not meant, without 
knowing that he kills his Neighbour, but without a Fore-knowledge, a 
Foreſight, a former Ratiocination and Deſign :, In which Senſe, Know- 
ledge is molt af taken, becauſe it is impoſſible to maintain, that 
if a Manignorantly kill his Neighbour, even whom he hated before, taking 
the Word ignorant 5 5 | 
or killing him by mere Accident, without his Knowledge, can be liable 
as a Murderer 3 becauſe it is impoſſible to conjoin even previous. Enmity 
with accidental ignorant Killing, ſo as to make out a Crime of Murder ; 
that were exceeding inconſiſtent with every Principle of Reaſon, far more 


= 


with a Law flowing from infinite Perfection. But then the Matter is fully 


explained by Her. 11. of that ſame Chapter, which determines when a 
Man is not to have the Benefit of the City of Refuge; But if any Man 
hate bis Neighbour, and lie in Mait for him, and riſe up againſt him, and 
mite him mortally that be die, and flieth into one of 1005 ities : Then the 
Elders of bis City 2 and fetch him thence, and deliver him into the Hand | 
of the 7 —. of Blood, that he may die. Here are both Sides of the Queſtion 


y ignorantly, whom, he hated not in Time paſt. The laſt Text does by no 
means ſay, that if a Man ſmites his Neighbour whom he knoweth, although 
without Hatred, and without lying in Wait, and without _ up againſt 
him, that he ſhall ſurely die; but on the contrary, puts the Iſſue of his 
dying upon his hating of him whom he killed, and upon his riſing up 
againſt him whom he did kill; and upon his lying in wait, that is, in other 
Words, upon his deſigning to take his Opportunity from a premeditated 
Malice: For indeed the Meaning cannot be that of a formal lying in wait, 


or lurking in a Paſſage where the Perſon was to paſs; but he who deſigns 


the Thing, and takes his Opportunity, lies in wait in the plain Senſe of 
the Text. Beſides, the Word ignorantiy very plainly imports, and carries 
under it that Caſe of a Man's killing, by Miſadventure, one whom he'did 
not intend to kill, that is plainly Ignorance as to him who was killed ; and 
yet itwill be true, that if he deſignedly kill one in place of another, miſ- 
taking the Perſon, but deſigning to kill that Perſon, as ſuppoſed to be the 
other, he does not ignorant]y kill the Man whom he does ſlay, he kills 
him knowingly, although he miſtake the Man. | 

Nor is it of any Importance, that the Examples immediately ſubjoined 
in the 5th Verſe, are Inſtances of Slaughter intirely accidental; and where 
the Slayer did int not know that he killed, that is an Example, but not 


an Lxample exhauſting the Rule, which the 11th Verſe fully clears, as not 


extending the capital Puniſhiment to all who came not under the Deſcrip- 
tion in the 5th Yerſe, but td thoſe alone who hated their Neighbour, lay in 
wait for him, and roſe up againſt him. 

And though this is plain enough from that Part of the Law, yet the 


Matter is indeed mere fully explained in xxxvth Chap, of Numb. where 


there is another Ordinance as to Cities of Refuge, and they are appointed 
to be fix ; and the general Rule is ſet down, That every one that kills any 
Perſon unawares, may fly to thoſe Cities. Nothing can be plainer than the 
meaning of killing unawares, that is, without Deliberation, unexpectedly, 
without Fore-thought, ex improviſe, ex inconſultu: Theſe are all ſynony- 
mous, and accordingly the Septuagint Tranſlation ſo renders the Words 
exerius that is, involuntarily ; and ſo likewiſe the Jewiſh Doctors have ex- 
plained it, as will afterwards be noticed. 
After this the Text goes on with an Enlargement or Amplification of 
that general Law, And if be ſmite him with an Inſtrument of Iron {fo 
« that he die) he is a Murderer, &c. And if he ſmite him with throwing 
„n Stone (wherewith he may die) and he die, he is a Murderer, &c. Or 
« if he ſmite him with an Hand-weapon of Wood (wherewith he may die) 
and he die, he is a Murderer.” Theſe are the Amplifications ; but 
then follows the Limitation in the 2oth Verſe. But if he thruft him of Ha- 
tred, or hurl at him by lying of wait, that he die ; or in Enmity ſmite him with 
his Hand, that he die Hie that ſmote him ſhall ſurely be put to Death; for 
he is a Murderer, &c. Here is the Limitation, he that killeth or thruſt - 
eth with an lron- Weapon, is a Murderer, under the Limitation introduced 
by the Particle but, as an explicatory Exception to the Generality of the 
Rule, but if he thruſt him with Hatred; that is, in other Words, that he is 
a Murderer, if he thruſt him in Hatred: And therefore Commentators refer 
from this Text to the other in Deutersnomy, already cited, for Explication 
of this, where it is ſtatuted, That if a Man hate his Neighbour, and riſe up 
ogainft him, and ſmite him; _—_— they plainly underſtand, thruſting 
him of Hatred, as the ſame with riſing up againſt him, and ſmiting him 
with Hatred, ſo as to comprehend every Manner of Killing with any 
Weapon; and conſequently that this is not a diſtinct Manner of Killing, 
from what is expreſſed in the 16th Verſe, but a Quality adjected to the 
Manner of Killing, ſo as to make it Capital, viz. That it muſt be done 
in Hatred. And this is yet more clearly explained by the 22d and follow- 
ing Verſes, where Ahe. Oppoſition is ſtated betwixt thruſting ſuddenly and 
of Enmity, with za. direct Reference to the 16th, 17th, and 18th Verſes, 
But if he thruft hint ſuddenly without Enmity, or have caft upon him any thing, 
without laying of Weir; or with ary Stone wherewith a Man may die, ſeeing 
im not, and caft it upon him that he die, and was not his Enemy, neither ſought 
bis Harm: then abe Congregation ſhall judge, &c. and ſball deliver the Slayer 


az.4n; this 
e 


puty the one fully to explain the other; the laſt to explain what is meant 


„in that Senſe; of his not knowing that he kills him, 


to the killing with a Sword, but without Enmity; caſting any Thing upon 
him, without lying in waits or Fore-thought, or with any Stone, where- 
with a Man may die, the very Thing exprelicd in the 17th Perſe and 
from hich he is deemed to be a Murderer ; yet, if he was not his Enemy, 
neither ſought his Harm, he is not a Murgerer, hei is not to die, but to 
19 from the Avenger of Blood, 80 that theſe three laſt Verſes 
are a plain Limitation of all that went before; the Inſtrument; whatever 
it was, was to-raiſe a Preſumption; if a mortal one: But yet if it appear 
the Perſon was not thru, or burled at, or ſmitten in Enmity, &c. the Slayer 
5. to be delivered from the Aveuget of BIO. 
Neither can it ſtumble your Lordſhips, that in the 22d Fer/e are theſe 
Words, ſening bim not, as if this were one of the Requiſites neceſſary foc 
the Slayer's Safety, that he did not ſee the Man whom he thruſt at, or 
killed with a Stone, though en done in Enmity : For, firf, Tis impoſ- 
ſible: to imagine, that the Words, ſceing i im noi, however they might refer 
to the Caſe of throwing a Stone, dan have any Reference to the Words, 
thruſting withiht Enmity. How can a Man thruſt at him whom he ſeeth 
not? Gr. How can he ſmite him whom he ſeeth not, in an proper Senſe 
of Smiting? And therefore it is plain, that as to the Thruſting, the only 
Limitation is, that it be done without Enmity. But, 20, ed 
ſhips will obſerve, that the Word Him in that Sentence; /eeing him not, is 
not at all in the Original; it is an Adjection of the Tranſlator's, and, as 
ſuch, iu diſtinguiſhed in different Characters in any correct Editions of 
our Bibles, and indeed is an erroneous Adjection: The Words ſhould be 
only ſeeing not; and perhaps the Tranſlations ought not at all to be by the 
Participle ſeeing, but, according to the Idiom of the Latin Language, by 
an Adjective, ſuch as, improvidus, imprudens, or the like; and, according 
to our Language, by a Subſtantive and Adverb, ſuch as, without foreſi hr 
And ſo the Septuagent does tranſlate it in theſe Words, eu «9; which, in 
our menu ge is directly without foreſight, that is, without Premeditation 
or anterior Deſign to give the Stroke. And ſo the Senſe comes out, that 
where a Thruſt or Blow of that kind is given, without Enmity, Foreſight 
and Premeditation, or, in other Words, fine delo, that there Death was 
not to follow, but the Slayer to have the Benefit of the City of Refuge. 
And that the moſt 1 and Jewiſh Doctors themſelves, have 
underſtood the Scope of the Moſaic Law to be ſuch, is the next Point we 
are to endeavour to ſhew' your Lordſhips. | | 
And, in the fir? place, We beg leave to refer to an ancient Treatiſe, 
called Moſaicarum & Romanarum Legum Collatio, laſt publiſhed by the 
learned Schulten, with his own Notes upon it ; in the firſt Tit. of which, 
De homicidiis caſu, V. voluntate, & 5. are thoſe Words, Item de caſualibus ho- 
micidiis Moiſes legaliter dicit, Si autem non per inimicitias immiſerit ſuper eum 
aliguod vas non in ſidians, vel TT moriatur, non per dolum (your 
Lordſhips will pleaſe mark thoſe laſt Words) & ceciderit ſuper eum, & mor- 
5; "orgy ft neque inimicus ejus, & e. liberabitts percuſſorem. Here is directl. 
ſet down, by way of Paraphraſe, the Senſe of the 23d Verſe of the xxxvt 
Chap. of Numb. before cited ; and in place of theſe Words, ſceing not, the 
Paraphraſe of this ancient Collator is expreſt by theſe Words, non per dolum z 
which ſhews what Underſtanding he had of the Words, directly congru- 
ous to what we have above ſet down, and, as we apprehend, to be the Sep- 
tuagint Tranſlation; and this Paraphraſe the Annotator approves of as the 


| juſt Meaning of the Text. 


But we beg leave to give your Lordſhips another great Authority, who 
founds his Opinion = the Notions of the Fewifh Doctors, of rather 


ſets forth what they all agreed on to be the Import of the r. Law on 
this Head, and that is the great and learned Selden, in his Treatiſe, D- 


Jure naturali & gentium, juxta diſciplinim Hebræor um, Lib. IV. Cap. 2. The 
Title of which is, De homicidio invelurtari:, ſeu quod caſu factum aut errore. 
There the learned Author takes notice of all the 'Texis upon this Subject, 
and of the Fewifh Doctors who had wrote upon it, whole Names we need 
not trouble your Lordſhips to repeat, but refer to the Quorations Selden 
makes. That learned Author takes notice of three Sorts of Homicide, 
which he and the Few!ſh Doors reckoned to be involuntary, according 
to the Moſaic Law, and not to be puniſhed with Death: The Fir is, What 
is merely accidental. The Second is, Where the Killing was not merely ac- 
cidental, but as he expreſſes it, prope accedens od violentiam. The T hird 
we beg leave to ſet down in his own Words, as coming up directly to out 
Caſe: Tertia autem homicidii involuntiarii ſpecies eſt, ubi gui alium occidit ex 


errore quidem aut ignorantia, que tamen prope accedit ad id quod ſpontaneum 


ei ſeu voluntarium; veluti ubi quis alterum occidere volens, alterum jactu ali- 
terve perimit, aut uli jattu ſive ſaxi ſroe teli in hominum cetum, cujus nec 
ignarus qui jecerit quis occiſus: adeoque intervenerit culpa latiſſima. Ex tribus 
hiſce hamicidii involuntarii ee tg nulla eft que morte ex ſententia forenſi 
ordinaria, five in Ebreo aliove circumciſo, ſiue in proſelyto domicilii, aut gen- 
tilt alio puniretur. Nam in univerſum pronunciant, homicidium nullum, ſeu 
ui non ſponte ſcelus patraret, fic foro puniendum. Yea, he goes further, 
That, in this laſt Caſe, according to the Jetuiſpb Doctors Opinion, there 
was no need of going to the City of Refuge, for that the Avenzer of Blood 
had not a Power in that Caſe to kill. 
We apprehend, nothing can be more direct or ſtrong to the preſent Caſe, 
than that Authority which is laid down, as the univerſal Opinion of the 
Jewiſh Doctors, which we hope does deſerve ſome Regard in the Intetpre- 
tation of the Maſaic Law. | 
And this naturally leads us further to obſerve to your Lordſhips what 
we inſinuated before, that the Queſtion ſtarted by Roman and modern Law- 
yers, how far a Perſon that intends to kill one Man, is liable to the Pain 
of Death if he kill another, hath no Foundation in the Moſaic Law, ei- 
ther from the Texts, or the Opinion of thoſe Fewihh Doctors. As to the 
laſt, your Lordſhips ſee, that Selden from them, directly ſtates the Caſe, 
ubi quis alterum occidere volens, alterum jattu aliterve perimit; and he and 
they determined that to be an involuntary Homicide, not puniſhable with 
Death; and we apprehend, that in this they are founded in the Words of 
all the Texts, Jf any Man hate his Neighbour, and lye in wait for him, and 
riſe >; againſt him, and ſmite him mortally, that he die: Not one Word here 
of riſing up againſt one and killing another; not a Word of hating one, 
and in conſequence of that Hatred killing andther: That was a Caſe which 


did not fall under that Law. The Hatred and the Riſing- up, was, by 


that Law, to be againſt the Man who was killed; if another by Fatality 
happen to be killed, that was a different Caſe, it was an involuntary Ho- 


out of the Hand of the Avenger of Blood, There all the three Methods of 


micide ; the Crime there was not the Killing, but ſtood upon the riſing u 2 


again 


el Trap aan" "ae t,t OY ET TITS: 


hy D - — „ « Ga „3 
—— ͤ ͤ —ʒ34— ——ß —y-— — 2 a 1 a, ww K "hang 7 
x — d — - as Dy — - 4 - 


. ͤ — RS cena 
ISS 22 — FE P * 
5 * = IIS 


— 


T 
— — — — . — 
* * 


e 
— 5 1 6 


— —— 


s gainſt him who was hot killed ; and ſo the Puniſhment was for Invaſion, 
but not for Killing. The Texts in the Book” of Nuthers are All to the 
4 1 — ee i 2 1 
ming of wait that by dis, or in Hun 
; l the "Rules are ſtill auer | 
Killed 3 and that of killing another, when the Stroke was not deſigned 
at him; is quite left out 
ſoning to the preſent, u 
ment. Ik it appear that the Puſh was aimed at Bridgeton, that the 
mity was againſt him; and not againſt the deceaſed Lord j then, what- 
ever be the Conſtitution of the Roman, or more modern Laws, the pre- 
ſent Caſe is quite out of the Deſcription of the Meſait Law concerning 
this Article of Manſlaugn ter.. 
ws 338 been already ſaid at ſo great Length, does fully obviate 


lawful, but yet ſo as to excuſe from the Pain o 


[mite him obe it Rl of Hatred, or burl at him by 
ite with bis Hand that he tie, bc; 
towards the Perſon alone that is 


the Caſe. And the Application of this Rea- 
nhappy Accident, is too evident to need K 
* 


what is offered in the Purſuers Information in way of Anſwer. It is 


true, that the general Rule in the Divine Law is, That whiſo' beddeth 
Man's Blood, by Man ſhall his Blood be fhed ; and ſo, by the Sixth Com- 
| 1 the Prohibition is 


neral, Thou ſbalt not kill Vet even the 
nt itſelf admits of Exceptions; ſuch as, Killing in Self- 


4 
* 


ommandme 


Defence, and Killing in Execution of Juſtice; and Killing in Proſecu- 


tion of juſt War, and the like. The other Rule likewiſe admits of Ex- 
ceptions, not ſo as entirely to juſtify the _— and to make the Act 

Death. The Texts al- 
ready noticed are expreſs, that a Man's Blood may be ſhed, and yet the 
Blood of the Shedder not be required on that Account. The Queſtion 


is, Whether this misfortunate Pannel's Caſe comes not under the Ex- 
ceptions? And that we have already diſcuſſed. 


. 


The Poſition, That, by the Law of Moſes, 1 Death of a Suddenty 


41 was plainly capital, and that the Slayer had the Benefit of the Cit 


« of Refuge, only where the Slaughter was by mere Misfortune, is al- 
ſumed without ſufficient Foundation. Tis plain, that he who thruſts 


without Enmity, does not kill the Man by mere Caſualty : 'Fhe Act 
from which Death follows, is a voluntary Act, although without En- 
-mity And although the Killing is involuntary, and ſo can never be 
e the Werds; 
ords in Exadus, If a Man q not in wait, but GOD de- 
liver him inte his Hand, in the leaſt contrary to what hath been advanced: 
For it is moſt properlyſa id; that where the Act is without the Deſign of 
the Killer, without Enmity, and without Hatred; that there, in ſo far 
as concerns the Killing, GOD hath delivered the Man into the Hand of 
the Slayer. The plain Meaning is, That where a Man is killed, not 
with Deſign, but that the Thing happens by the over-ruling Hand of 
Providence; permitting Things of that Kind, in his Sovereign Wiſ- 
dom, and from his Supreme Power; that there the Perſon is delivered 
to Death by the over-ruling Hand of GOD. And where could ever 
this be more properly applied, than on the preſent melancholy Occaſion, 
when the providential turning- about of the unfortunate, deceaſed Lord, 


ſaid to be merely caſual in the Senſe the Pu ſuers wouldſtak 
neither are the 


decaſioned his receiving the fatal Wound ? 


Ir is likewiſe a Poſition aſſumed without Reaſon, * That wherever a 
„Man was killed by a mortal Weapon, that was Murder by the M- 
2 Law.” We hope we have already demonſtrated the contrary, If 


Enmity and Fore-thought was required, (and we need only repeat that 
Killing a Man with a Stone, wherewith 


x 


one Text, which expreſles the K 
he may die) there the Text declares the Stone to be a mortal Weapon; 


yet for all that, in caſe of the Circumſtances mentioned in the other 

erſe, the Slayer was not to die, but to be delivered from the —_— of 
Blood: And this ſingle Conſideration muſt be ſufficient to refute ſuch a 
Poſition, Is it not poſſidle for a Man to uſe a mortal Weapon, where 
there is no Entnity, nor Deſign to kill the Perſon who is lain ? If it be 
poſſible, as it certainly is, then can we imagine that a Law, ſo perfect 


as the Divine Law itſelf, could make a Man guilty of Murder, brcauſe 
of the Uſe of ſuch a Weapon, where he really intended no more Harm, 


than a Man that uſed a Weapon of another Kind? Beſides, that in | % 


truth every Weapon is a mortal Weapon with which a Man may be 
killed : And therefore, to imagine that the Divine Law laid ſuch a Dif- 
ference betwixt an Inſtrument of Iron, and one of another Kind, is cer- 
tainly to go too far. The Law of GOD. has put the Matter upon a 
much juſter Footing, to wit, the Intention of the Perſon, which alone 
can diſtinguiſh his Actions. | 

The Purſuers alſo ſay, ** That though the Argument is good, that 
©« wherever the Benefit of the City of Refuge was not competent, there 
„ the Crime was capital; yet it does not follow, that where the Power 
« of the Laws were ſuſpended by the Fus Ahli, that the Puniſhment 
« is not to be capital in a Country where the Jus Ahli takes no Place.” 

But, with Submiſſion, this is no ſolid Way of arguing : The Queſ- 
tion hitherto treated is, What was the Law of Moſes, with regard to 
Puniſhments in the Caſe of Manſlaughter? If the Puniſhment in any 
Caſe was not capital, becauſe of the 38383 of the Ahlum, the Con- 
cluſion is juſt, that the all- wiſe GOD did not intend ſuch Puniſhments 


ſhould be inflicted for ſuch an Offence, and the Form of granting the 


Protection for the Puniſhment, does not alter the Subſtance of the Law. 


The next Point undertaken to be illuſtrated is, That Manſlaughter, 


under ſuch Circumſtances as occur in the preſent Caſe, was not, by the 


Common Law, puniſhable by Death : And this Argument muſt indeed 


be divided into ſeveral Branches, ſuch as, 1mo, That culpable Homi- 
cide was not ſo puniſhable, and that Homicide committed upon ſuch high 
Provocation, as was here given by Bridgeton, could amount to culpa- 
ble Homicide only. ade, T hat, by that Law, the deceaſed Lord not hav- 
ing been intended to be killed, but the Invaſion, whatever it was, in- 
tended againſt another; the killing the Earl was caſual, or at worſt cul- 
pable, not puniſhable with Death. 

And as to the fir/t of theſe Points, we ſhall not trouble your Lord- 
ſhips with Infinity of Laws and Opinions of Lawyers that might be ad- 
duced upon the Point, but only take Notice of ſome of the moſt remark- 
able, and which ſeem moſt appoſite to the preſent Cafe. And in the 

Place, The Foundation of the Roman Law on this Point, appears 
to have been laid down as early as the Days of Nume : For the Roman 
Writers take Notice of a Law of his in theſe Words; {z Numæ legibus 
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dale per imprudentiams be is not to ſuffer Death; but.to make an Aſſyth- 


ment to che ticatelt Relations of the Perſon killed i And the fame Treat. 


tiſe takes Notice of u Reſeript of 21r7an's to the ſame Purpoſe, directed 
to Tourinur c given in,the Cale of on: 
Auris Evari/fur,” wheteby the Proconful had mitigaeed the Puniſhinen: 


| of Manſlaughter upon that ground, That RE it was. done por laſc;. 


wam, and"culpably, yer it was Fe dab. Ihe Words of the Reſeript 
are, Parnam Mari varifti refte, Tenate Taurine moderutus 2s ad; modun 
tulp; refert enim, & in majoribus-delift's con ako quod admittatur an 
| eafur ; & * ſane in omnibus crimm:bus diffinttio. hat pnam aut juſtitiam pro- 


apocart Hebet aut temperimentum a imittere. - And Schulten, in his Annota- 


tions, explains what is meant by caſe, in theſe: Words; Per caſum hi. 


intellipitur fieri quit "won ft delo, quomode et god impetu. fit, caſa dicitur 
Feri, I. el; add leg. 1 4 Siccar, U W wore Vele- 
res & gloſſam" rele habers caſu certiſimum eff. Which, by-the-bye, ſhows 
how erroneous the Purſuefs Interpretation of the Words-caſus and caſual 
is, when they would reſtrict them to what is done by mere Accident. 
- | The general Rules of the civil Law are plain on this Point, That it 
is the animius qui malificia" difiinguit ; "That there can be tio Murder, {re 
| anime ocriusndi. But theſe general Topics need not be inſiſted on, where 
the Texts themſelves are ſo expreſs, Ten as not only theſe already men- 
tioned, but even that . 1. $. 3. ad leg: Corti. de Siccar. Divas Adrianss 
reſcripfit, eum qui hominem occidit, ſi non otcidendi animo hoc adm, abſaivi 
pofſe.- And alittle after, Et e re conflituendum hoc, nam ff gladinm Wo 
crit, & in eo percuſſcrit, indubitate ocri dend | aniimd id m admiſiſſe. But 
then he adds the Exception, Sed „i thavi percuſſit, aut cutcuma in rixa : 
quamvis ferro percuſſerit, tamen non otcidendi anims, l:niendam' parnam jus 

ui in ria cuſu ma — — voluntate bomicidium admiſit. It is true that the 

| ſeveral of the Doctors, endeavour to turn this 
Text the other Way, by a plainly erroneous Interpretation, and wrong 
pointing of the Text. They pretend, „ That where a Wound is given 
„ by a Sword, there the animus is undoubtedly preſumed ;” and fo fat 
_— as to the Rule. But then the Law ſets down the Exceptions; 'fir/, 
If the Stroke be clavi aut cuccuma, ſuppoſe: theſe be mortal Weapons 
wherewith a Man may die, yet becauſe they are not Inflruments exprel] 
made for Death, the Preſumption is, that aberat animus occidendi, unlef 
Circumſtances make it appear otherwiſe. Then the LO Exception is 
in rixa, quamvis ferro percuſſerit, although a Man ftrike with 'a Sword, 
yet if it be in riza, uddenly, or upon a Provocation given, tamen non 
occidendi animo, leniendam pœnam, becauſe in rixa, cafu magis quam volun- 
tate homicidium admiſit. Thoſe Doctors, indeed, who go wrong in the In- 
terpretation of this Text, pretend, That the Meaning of quamvis ferri 
is not, although he ſtrike with a Sword, but would make the Meaning 
to be, Although he flruck with an Injlrument of Iron, and ſo make the 
Word ferrum, and alfo thoſe Words, in rixa, refer to other Words, clave 
aut cuccuma'; ſo as that the Senſe ſhould be, if a Man ſtrike, clave aut 
cuccuma in rina, although theſe be Inſtruments of Iron, he is not pre- 
ſumed to have had the animus occidendi, But, with Submiſfion, as both 
the learned Noodt and Schulten obſerve upon that Law, the Interpretation 
is ſtrained, and indeed illiterate : For the Word ferrum is never uſed in 
Law. in that Senſe, but always does ſignify a Sword ; and fo the Ex- 
preſſion is the ſame, but ornately repeated in other Words, as if the 
Emperor had faid, in rixa quamvis gladie pereuſſerit : And fo the Senſe is, 
that the animus is in general preſumed from the uſing a Sword, that it 
is not preſumed where the Inſtrument is not an Inſtrument made for 
Death; but if the Killing happen in rixa, the animus is not preſumed, 
although the Stroke be given with a Sword. 3 by 

And this is likewiſe the Opinion of the learned Gretius, in his An- 
notations upon the Text, in Numbers above cited, Ver. 16. which, in 
the Latin aas is rendered, Si quis ferro perciſſcrit; on which 
Grotius hath this Note, Mis Ebraiorum multis verbis rem circumloqui. Senſin 
el; mortis eſſe pœnam gualicungue tels quis baminem ecciderit, Ex telt præ- 
umitur malum confilium, niſi cantrarium apparat. There your Lordſhips 
ſee that Author's Opinion is as we plead, that the uſing a mortal Wea- 
pon preſumes the Deſign, but not præſumptione juris & de jure; for he 
adds, niſi contrarium appareat. | 

The Reſcript of the Emperor Antonine is likewiſe as expreſs on this 
Head as can be, J. 1. Cod. de Siccar. Frater veſter rectius fecerit, fi ſe præ- 
di provinciæ obtulerit. Qui fi probaverit, non occidendi animo hominem a ſt 
percuſſum eſſe, remiſſa homicidii pena, ſecundum diſciplinam militarem ſenten- 
tiam pr:feret; crimen enim contrahitur, ji et voluntas nocendi intercedat, ar- 
terum ea quæ ex improviſy caſu potius quam fraude accidunt, fato 3 
non noxe imputantur. Here the Emperor plainly ſets down theſe two 
Things, ft, That pena homictdii eft remittenda, fi animum occidendi not 
habuerit. 2do, That where the Thing is done ex * there is no 
animus ; that tis to be looked upon as done caſu, by Fatality, rather 
than Crime: But nevertheleſs, that in ſuch a Caſe there may be an ar- 
bitrary Puniſhment. | | 

The Doctors of the Roman Law ſeem to be unanimous on this general 
Point. Carpaovius, one of the ſevereſt Criminaliſts, is moſt expreſs upon 
it; Ceſſat porro pœna ordinaria hymicidii, fi culpa vel caſu fuiſſet commiſſum 
hemicidium ; and goes on, quod adeo verum efl, ut in homicidio lata cu. pa, 
dolo non æguiparetur. Clarus is likewiſe as expreſs upon this general Head: 
and ſuch Shoals of others are by them quoted and referred to, that. it 
were vain to repeat their Names, or trouble your Lordſhips with quoting 
their Words, We don't know that any Lawyer of Reputation differs 
upon the general Point. | 

But then indeed the Queſtion comes, What is culpable Homicide ? 
And whether the preſent Caſe falls under that Deſcription ? Which is 
next to be illuſtrated. And here we humbly inſiſt, that where the Ho- 
micide is committed upon a ſudden Quarrel, and Provocation given, eſpe- 
cially by real Injury, and that Quarrel begun not by the Killer; that 
this is no more than culpable Homicide : And for this, in the %% Place, 
we oppone the Law already cited, in rixa quamvis ferro percuſ}.rut. And 
to the ſame Purpoſe is the firit Law, F. 5. F. ad . conſult. Turpilia- 
num, the J. 2. Cod. de ab:lit. and the 2 J. 16. & penis; the Words 


of which we ſhall not trouble your Lordſhips with repeating, becauſe 
they are the common Texts founded upon by Doctors on this Head- 


cautum eft, ut fi quis imprudens hominem occidiſſat, pro capite occiſi & natus We have likewiſe for us the Authority of all the attcient, moral Phi- 
eius in concione offerret arietem. This Law is taken Notice of by Pithacut, | loſophers ; ſuch as, Ariſtatle, Plato, Plutarch, and many others, like- 
in his Annotations upon the fore-eited, ancient Treatiſe, comparing the | wiſe commonly taken Notice of by the Lawyers on this Subject. 


Aeſaic and Raman Law, with regard to this Head of Manſlaughter, as 
agreeing preciſely with the Law of Maſes; and the plain Meaning of it 


is, That where a Man kills another, although culpably, yet if it be fine 


I 


It is true, ſome of the ſevereſt Criminaliſts, ſuch as Muthæus and 
Carpzovius, don't admit the Rule in general, but ſtill they admit as much 
as is neceſſary in the preſent Qusſtion: They don't allow, that way 


— 
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ee Rater is ener rice; that be is at all to be excuſed, although the Kil- 
— 1 — in calore pints but then moſt of them do admit it, if the 
Killer be not the auer rixe, but be the Perſon provoked, to-whom a 3 uſt 


| Provocition bas been given, eſpecially by a real Injury: And fo particu- 


| parvus, one of the ſevereſt; after he has argued at length againſt 
* 8 concludes in his Quæſtis 6. 88 14 and 16. Nik} gu- 
que dulver ſatur regula a ducta, quod ſcilicet drlictum ire commiſſum, mitius puniri 
; "quia bac regula de ira en Jufta cauſa” provenicnte act pie nd et : duplex 
etenim ira g, alia ex Juſta cauſa proventt, que i non in totum, tamen ex parte 
excuſat, ut delinquens mitius puniatur ; alia vero non provenit ex jufta cauſa, 
in nihils excuſat. Then he adds, Hat diflinftto communiter recepta eft 
ab interpretibus, and cites ſeverals. And then concludes, Si ergo juſta _ 
calorem iracundiee pretcedat, veluti fi quis-ab alto fuerit provocatus, aut alto 
modo F nſus, tunc is gui ira et intenſe dolore per motus, provocantem ſeu en- 
dentem inter ſicit abſque dubio a pama erdinaria liberabitur ; ſecus vero fi guts, 
abſque juſla et probabilt cauſa iratus, aliquem occidat, de quo caſu nds hic loqui- 
mur, qui pence homicidii ordinariee neuti ſuam eft eximendus, And then takes 
Notice, that the Practice in the Court of Lipſwict is agreeable to this. 
There is an adjudged Caſe appoſite, publiſhed in a Book, called 
ns Villagut Nea polituni Conſultationes Deciſtvæ, rs learnedly reſolved, 
It is the Deciſſo 29. We ſhall ſtate the Caſe in the Words of the Author, 
Duidam nobilis Raguſmus finiſſet verberatus, extra (ſed prope) eccleſiam ſanttz 
erucis caftri Graveſe, a quodam alio nobili Ragufino, in eodem patto evagina- 
vit pugnionem contra dictum verberantem, ac in fugam jam converſum & ipſum 
inſequens, unico vulnere ſibi inflieto in dicta eccigſia (quam ille ingreſſus fuerat) 
ditiam eecleſiam egrediens ſeſe in fugam deait & cum dictus verberator, ex ditto 
unico i 18 vulnere intra diftam eccleſiam mortuus eſſet. The Caſe came to 
be tried, at leaſt the Queſtions upon it, to be reſolved by the ſaid A.- 
honſus ; where ſeveral Queſtions occurred, but thoſe which are moſt ap- 
plicable to the preſent Cale are two: Firſt, An hujuſmodi homicidium in ec- 
cleſia perpetratum, fuerat dicendum voluntarium nec ne, eo quod dittus nobilis 
inſecutus fuiſſet illum ceſſantem a verberibus inferendis, ac ſic unico vulnere in- 
flifto interfecrſſet The ſecond Queſtion is, An dictus nobilis prædicto modo 
ac de cauſa violans diftam immunitatem ecelgſiaſticam, veniat in foro ſecular i, & 
ecclefiaſtico pœna ordinaria plectendus, vel ſolum mitiori pœna? Ihe Reſolu- 
tion upon the firſt Queſtion is, That though, at firſt View, the Homicide 
might ſeem voluntary, Eo quod dictus nobilis, nemme ipſum compellente, fugi- 
entem bomi nem vulnerquerit, nihilominus nulla pacts fore judicandum homicidium 
voluntarium, aut pro tali dictum nobil m puniendum. I he Reaſons for this 


| Reſolution are ſet down with great Learning and Judgment, but are fo 


long, that tis impoſſible to repeat them: Fr/?, bn are taken from the 
Defaition of voluntary Homicide. 2ds, From the Texts of the Roman 
Law, and the Opinion of Doctors. 371, From that Particular, that the 
Nobleman had been immediately ſtruck before; on which the Words are 

remarkable, Ex bc ergo articulo, apertiſſime elicitur homicidium hujuſmeai 
fuiſſe caſuale, & non voluntarium, nam nuila mora mterjacente, evaginato pug- 
nione, ipſe nobilis bacculo percuſſus in ſecutus fuit dictum pertuſſorem jam fugien- 
tem, & hoc pro honoris proprit redemptione, ut fic ſe tueretur ab injuria corporali 
rerepta ex verberibus: After which follows a long Reaſoning, all in the 
Pannel's Favours. And this Caſe we take the more Notice of, becauſe 
the Purſuers pretended to make a Diſtinction betwixt the Caſe of a Wound 

iven the very Moment a real Injury is done, and the like given after the 
3 has deſiſted from beating, and retired to ſome Diſtance; but there 
is no Difference, except the Interval be ſo long, as it can be ſuppoſed 
the Thought of the Perſon injured was cool. T he other Queſtion is like- 
wiſe reſolved in Favour of the accuſed, that in ſuch a Cale, not the ordi- 
nary Puniſhment, either eccleſiaſtical or civil, ought to take Place, but 
only the pana mitior, and confirmed by very ſtrong Reaſons, which we 
cannot recite, but refer to, 

Amongſt other Authors that might be cited for ſupporting this Opi- 
nion, is the learned Voet, in the very Section cited by the Purſuers, ad tit. 
ad leg. com. de fic. n. q. where, after he has ſaid what is cited for them, 
that one killing another who has provoked him only by a verbal or ſlight 
Injury, vis eft ut ab ordinaria pœna abſolvendus ſit ; he adds, that if the 
Provocation was by an atrocius real Injury, that would be ſufficient to 
mitigate the ordinary Puniſhment ; and to confirm that, cites Mathæus 
Berlichius, &c. And the Reaſon given by theſe Authors for making this 
Allowance, in cafe of juſt Provocation, is expreſt in theſe Words by Ge- 
thofred, ad l. 17. d. t. uod ei fit ignoſcendum, qui provocatus ſe ulciſci vo 
luit, guigue juſlum dolorem e | 

And indeed we apprehend this Opinion is founded in the firſt Princi- 
ple of Nature ; for ſcarce any human Conſtancy can ſuffer ſuch high rea! 
Injury, without the Paſſions being inflamed : And although Killing is no 
Doubt an Exceſs in the Retortion of a real Injury, yet ſtill it is but an Ex- 
ceſs, and the Injury ſhews the Thing done without Deſign ; and there- 
fore, becauſe of inſuperable, human Weakneſs, the Puniſhment falls to 
be mitigated. And the Application to the preſent Caſe, as we apprehend, 
is obvious; Bridgeton had given the higheſt Provocation, not only by a 
Track of verbal Injuries and Endeavours to pick a Quarrel, but had com- 
mitted the moſt provoking real Injury, to throw a Gentleman over Head 
and Ears in a dirty Puddle, in the Middle of a Town, and Sight of fo 
many On-lookers; no Injury could be more provoking. Yea indced 
there was more in it than an Injury only: One that was able to throw the 
Pannel into the Puddle in that Manner, was likewiſe able to have ſuſfo- 
cated him there; the Pannel had no Reaſon to expect otherwiſe, and 
therefore no Wonder if he betook himſelf to his Sword. And the other 
Circumſtance noticed, that Bridgeton, immediately upon the doing the 
Thing, endeavoured to draw and make himſelf Maſter of my Lord Strath- 
more's Sword, gave the Pannel Ground to expect the worſt; and ſo it 
may be doubted, if he was obliged to wait till Zridgeton ſhould have an 
Opportunity to give him the Blow, even with a mortal Weapon. And 
when tllis is conſidered, the Fact goes further than a Retortion of the 
higheſt Injury: The Pannel was in ſome Meaſure put upon his Defence; 
and granting that Ms puſhing at Bridgeton was an Exceſs, yet fill that 
Exceſs falls only Me puniſhed pœna ex raordinar ia. 

All Lawyers diſtguiſh Exceſſes of that Sort into three Kinds, that of | 
Time, Place, and Meapon that is uſed ; and Exceſs in point of Time is 
puniſhed even with Death, where the Interval is great; becauſe that In- 
terval preſumes Fraud and Deliberation : But here was no Exceſs of 


© for the Murdef of Charles Earl of Strathmoté. 
5 | 


does nor of itſelf preſume a Deſign to kill the Man pu 


| another, whom the Killer knew, which is the Caſe in Hand. 
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and recent. There is likewiſe Exceſs in point of Place, when the Inju- 


rer is allowed to retire to a conſiderable Diſtance from the Place where 
the Injury is given; and this in ſome Meaſure coincident with the other, 
. it implies an Interval of Time: Vet if it be not great, the Law- 
ory bold it to be only puniſhable arbitrarily; And then the third is the 
xceſs in the Uſe of the Weapon, where there is no Interval of Time or 
Place; and that is always agreed to be puniſhable only arbitrarily; where 
the Provocation is high. | | RE 
From what is ſaid it feems plain, that if Bridgeton had received the 
Thruſt; the Homicide would have been culpable only; and ſo it remains 
to be conſidered, if the Caſe wh Fs out worſe for the Pannel, becauſe 
it was my Lord Strathmore that received the Wound, and not Bridgeton. 
And we apprehend it does not, but on the contrary, that this gives a great 
Strength to the Defence: And that becauſe, In, The Puſh being deſign- 
ed at Bridgeton, ſhows that there was no Malice at my Lord Strathmore, 
neither premeditated, nor preſumed from the giving of the Wound : For 
admitting it to be true; that in an ordinary Caſe, the giving a Wound 
with a mortal Weapon preſumes the Dole or malevolous Intention ; yet 
that can never be where the Puſh is pointed at another than him who by 


Fatality receives it. And fo the Caſe comes out thus, That the Pannel 


in making one Puſh, could not defign it at two Perſons; and ſo if he de- 
ſigned it at Bringeton, tis impoſſible to ſay he had a Deſign againſt my, Lord 
Strathmore. It is plain in the Nature of the Thing, that the Deſign, tho? 
preſumed from the giving the Wound, yet in point of Time it precedes 
the actual receiving of the Wound, altho' that Preceding or Precedence 
be but momentary; and therefore if, in the very Act of Puſhing, the 
Deſign appears to have been againſt Bridgeton, it excludes all Pretence of 
any animus againſt another who received the Wound by Fatality, in the 
very Moment that the Deſign was pointed againſt the other. 

And here your Lordſhips will likewiſe obſerve, that there can be no 
animus occidendi preſumed at all againſt any Man, not even againſt Bridge- 
ton himſelf; becauſe the drawing a Sword, and apes. Io a Man with it, 

ed at, except the 


Wound, and Death actually follow: For it is from the Event of the 


Wound, and Death following alone, that the Intention is preſumed. 


Thereſore ſince Death did not happen to Bridgeton, the Law cannot pre- 


ſume an Intention to kill him; ſince the Foundation of the Preſumption 
is removed, or did not happen. 
killed, but wounded him; the Intention would not be preſumed: And 


If the Blow had miſſed him, or had not 


therefore it cannot here be preſumed, as the Caſe happened; for there is 
no ſuch Preſumption in Law, as that Killing one preſumes a Deſign to 
kill another ; except where it appears that the Slayer killed one Man by 
Miſtake, taking him to be another: As for inſtance, killing Caius in the 
Dark, when the Killer really believed him to be Titius; there indeed the 
killing of Caius preſumes the Intention of killing Tits, although he was 
not actually ſlain: And therefore in that Caſe the Killer is indeed guilty 
of Murder. But 'tis quite another Caſe, where one Man is killed, not 
by Miſtake for another, but by Fatality, when the Puſh was intended at 
And there-. 
fore we do humbly inſiſt, that it cannot be ſaid there was an Intention to 
kill Bridgeton, ſince his Death did not follow, Neither can it be ſaid there 
was an Intention to kill the Earl of Strathmore z becauſe, though his Death 
did moſt unluckily happen, yet the initinm, upon which the Intention 
muſt be founded, did not happen, the Puſh being made at Bridgeton; for 
thoſe two muſt always concur, the Puſh made at the Man who dies, and 
the actual Death: And where it happens otherwiſe, the Death is a mere 
Fatality; not intirely innocent, becauſe the Killer was ſo far faulty in 
invading the other; but then it is no more than an Invaſion ; it is not 
Murder from Malice preſumed. No Preſumption of Law can get the 
better of contrary Evidence: The Preſumption of Law may be, That 
where a Man is killed, he was intended to be killed : But if from the 
Circumſtances the direct contrary appear, that there was no Intention 
againſt him; this is Evidence which excludes the Preſumption; and ſo 
there can be no Murder in the Calz.. 

It is indeed a Caſe ſtated by the Lawyers, What ſhould be the Conſequence, 
if a Perſon intending to kill one Man, kill another? And we acknowledge 
they are greatly divided among themſelves upon the Queſtion ; a great ma- 
ny of the ableſt of them are in all Caſes clear, that where one Manis killed, 
and another was deſigned, it cannot be Murder, becauſe of the Want of an 
Intention againſt him. Bartolus, Farinacius, Gomeſius, Menochiut, and 
Numbers of others quoted by them, are plain in that Opinion, and give 
an Account of ſeveral Judgments of the Courts of Mantua, and Napl:s, 
and others, to that Purpoſe ; and Parinacius ſays, that it is the common 
Opinion, Et ab bac ſententia in judicando non efſe recedendum. And however 
other Lawyers may ſeem to differ, yet, in the firft Place, the divine Law, 
for any Thing that can be found in it, is on this Side; becauſe it plainly 
ſpeaks only of beating him, and riſing up 2 him who happens actu- 
ally to be killed, and mentions no ſuch Cale as deſerving Death, as this 
is of riſing up againſt one Man, and by Fatality killing another. 
24s, That this was the Opinion of the 7e Doctors, is plain from the 
Quotation already brought from Selden, where this very Thing of killing 
one Man in place of another is made part of the third Caſe ſtated of in- 
voluntary Homicide, and determined not to be capital. But 30% Thoſe 
Lawyers, who at firſt view ſeem to differ, do really not differ, when the 
Caſes are diſtinguiſhed: For what they plainly mean, is only where a 
Man by Miſtake kills Titius, believing him to be Meuius. This we ad- 
mit is capital, for Reaſons before given; but not the other of killing ons 
by Fatality, and not for another, but directing the Blow at the other. 

But then your Lordſhips will obſerve, that all Lawyers agree in this, 
That wherever a Man is to ſuffer for killing one, when he intended to 
kill another; that can only be where the Forethought and doloſe Inten- 
tion to kill the other is certain, but not where the Invaſion is ex impetu: 
And therefore, ſuppoſing one invade another, with an Intention to hurt, or 
percutere, as the Lawyers call it, but without a certain Evidence that his 
thorough Intention was to kill; there, ſuppoſing the Blow intended for 


one do kill another, the Killer cannot ſuffer Death : And which by-th:-bye 
ſhows your Lordſhips, that there is no ſuch Preſumption in Law, as, That 
becauſe the Puſh killed the Earl of Strathmore, therefore the Pannel intended 
to kill Bridgeton; for if that were Law, then the Queſtion could never occur, 


Time; the Thing was done ex incontinenti, When the Injury was freſh | but would be eee to kill one, and killing another 


Vol. IX. 


with 


with that Bl ow. 18: guilty of Murder, or is preſumed to have intended: to., 


ill that other at whom the Stroke was intended? We ſhall: trouble your 
ordihips Sug, Wie two Authorities on this Point, which are very direct | 


* 


fo the Caſe: 
cCauſe he ſeems to be againſt us on the general Point; after; diſcuſſing 
which, he: hath theſe Wards, ſpeak ing of his own Opinion, Fallit ſi quis 

aliguem non 7 e per cuhiere tantum, volens, alium præter inientianam per- 
cut iat ut moriqiur. | 
That becauſe the Thruſt killed my Lord Straihmore, therefore it ſhould be 
1 the Pannel intended to kill e If that were true, that 
awyer's Poſition, from whom Nobody differs, muſt be gire&t Nonſenſe. 
And therefore ſince there is no other Evidence of a further Intention againſt 
Bridgeton than percutere, except it ariſe from the Death of my Lord Strath- 
merge and that his Death cannot preſume it; we are directly under the 
Poſition the Lawyer lays down, That though my Lord was unhappily 
Killed, yet the Pannel ought not to ſuſfer Death, where it does not ap- 
pear that he intended to do more than to puſh at Bridgeton at random, per- 
cutere, without a certain Deſign to kill. ; | 

But this is yet more plainly laid down by another very diſtin Lawyer, 
Maſurius Lalio, in his Treatiſe called, Homicida excuſatus, cap. 35. where 
treating of this very Queſtion, he firſt notices, that if the Killer was occu- 
Patus in re licita, ſuch as defending againſt any Aggreſſor, which in ſome 
meaſure is the caſe here, that then he is not liable, although he chanck to 
kill a third Party: But then he goes further, Aut etiam, ut amplius dicta 
extendamus, rcus guantumvis in re 2 occupatus, tali tamen in caſu conſtilu- 
tusſuit, ut fi Ca um inter feciſſet, non niſi culpæ reus futurus fuiſſet, ejuſque loco 
cum infelici fat Sempronius lethalem acceþerit ictum, maxis e/t, ut reus hec ih- 
cauſam ſuam non gravaſſe cenſert debeat : cum enim Caii internecione mortem me- 
Titus ngn_fuiſſct, certe imprudentia atque in facto error magis eum a Sempronii 
cede excilſare debet : atque Caro potius, 7 


£ 


} ts vel riææ autlor fuerit, vel iracundiam 
alterius juſtam provocaverit, id quod inde ſecutum imputandum rer. Here your 
Lordſhips ſee he is ſtating the Caſe of a Rixa, where one had given Provo- 


cation as Bridgeton did; he indeed ſuppoſes, that in ſuch a Caſe killing the 


Provoker ought not to infer Death; much leſs, ſays he, the accidental 4ill- 
ing of a third Party: And yout Lordſhips will obſerve he aſſerts further, 
og 5 Provoker, or audor riaæ, is rather to be judged guilty of the 
Slaughter. | 

| And a little after, he comes yet cloſer to the preſent Caſe : Quod ſi tamen 
Catum adverſarium eccidere nollet, ſedilli tantum nocere, Sempronium autem im- 
prudenter ſe ictui abjicientem, eo iþſo interen erit, tunc cerie imprudentia Sempro- 
ni _delitium rei aggraware non delet; fi enim is moderatarem rix ſe non obtul!/- 
ſet, corpuſque ſuum ſubito & ex propinguo non objeciſſet, Caius a cædente forte 
remetior, non niſi vulnus aliamve noxam inde reportaſſet, unde Sempronio mor's 
oblata eff : excuſundus ergo a tanto merito percuſſor tunc, cum occidendi animus 
hic non 147 upparet. 

This is ſo appoſite to the great Queſtion. that one would think it were 
a Reſolution on the Caſe: For by that your Lordſhips ſec, that notwith- 
ſtanding one's being killed, the Author ſays it does not ſrom thence ap- 
pears that there was an Intention to kill the other: The other, who, as 

ing at a greater Diſtance, might not have been killed, mizht only have 
been hurt and wounded, although the Perſon that came unhappily in the 
way happened to be killed. This is juſt what we have pled, I hat it does 
not appear there was an Intention to kill Bridgeton, becauſe he might not 
have been killed, but he might only have been hurt or wounded ; and 
therefore the Pannel ought not to ſuffer Death, becauſe of the Fatality of 
killing the deCcaſed Lord, gui ſubito corpus ſuum ex propingus thjecit, And 
upon all thoſe Grounds, we humbly inſiſt, that it Bridgelon had been kil- 
led, there would have been no Place for a capital Puniſhment : But then 
ſeparately, whatever be in that, that ſince it does not appear (nor cannot, 
ſince Death did not follow) that there was a certain J:icntion to Kill him, 
the caſual. Killing of the Earl of Strathmore cannot be puniſhable with 
Death. 

What has been ſaid, fully r:moves any Argument that may be drawn 
ſrom Sir George Mactenzie's Opinion, That he who by miſtake kills one 
« for another, ſhould die:“ For your Lordſhips ſee, that he ſpeaks only 
of that Caſe, when one Man is certainly intended to be killed, but another 
is killed by miſtake, being ſuppoſed to be him: That is not the Caſe now 
before your nv v2 | | 

And in this Queſtion, concerning the Pannel's Intention and Deſign, 
the Circumſtance of his being overtaken with Drink, is a Circumſtance 
that afliſts in the Argument. We do not ſay, that being drunk affords a 
Defence for killing; nevertheleſs it is a Circumſtance whereby to ſhow, 
there was no Malice or Dole, eſpecially againſt the Earl of Strathmore ; 
fince every body may conceive, how eaty it is for a Man that is drunk, 
puſhing at one, even to ſtagger upon another, or not to have the Judg- 
ment and Preſence of Mind to draw back, when that other ſuddenly 
throws himſelf in the way of the Thruſt. 

What is laid down by ts Purſuers, in oppoſition to all this, in their In- 
formation, is ſo ſully obviated, that it is quite needleſs to repeat their Ar- 
gument; only whereas they ſay, “ That if Killing, notwithſtanding of 
d Provocation, had not been capital, it could not have been a Doubt in 
« the Common Law, Whether a Huſband ought to ſuffer Death, who 
<« killed his Wife taken in the Act of Adultery?” But we apprehend, 
that the direct contrary Conſequence follows, that if high Provocation had 
not afforded a Defence, then indeed there could not have been a Doubt 
the Huſband muſt have died, becauſe high Provocation was all that he had 
to plead : But the. Doubt was, whether a Provocation of that kind, where 
there was no real corpora! Injury to the Huſband himſelf, was ſufficient ? 
And the Law determines that it was; and conſequently eſtabliſhes the Rule, 
That high and grievous Provocations ought to alleviate the Puniſhment. 

The Brocard, That ver ſars in re illicita tenetur de omni cventu, affords no 
Argument againſt the Pannel in this Caſe; nor indeed hath it been much 
inſiſted on by the Purſuers. 12s, It is not true in many Caſes. But, 29, 
It holds in no Caſe, except with regard to Conſequences or Events, that 
happen with regard to that Subject or Object, againſt whom or which the 
unlawful Act is directed: As for inſtance, if one ſets fire to a Houſe, he is 
guilty of Murder, if a Perſon happen to be burnt in that Houſe ; or if he 
undermine a Houſe, he is liable for all the Goods that may be deſtroyed 
by its Fall ; but he is not liable for any extrinſic Damage that may happen 


10 another Subject caſually and by accident: And therefore, ſuppoſe it 


the fir{t is that of Berlich us, which we the rather notice, be- 


rom this your Lordſaips ſee, that it is no conſequence, 
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were proved, that ons unlawfully invading andther, without © Deſign to 
kill, might in ſome Caſes be liable, if Death followed ; yet that can only 
be with regard to the Perſon he invades, but never with regard to what ac- 


cidentally happens to another Perſon. And ſo Carparuim explains the 


Matter, Qu. 1, F. lt. in theſe Words: Supra dia enim (quod nempr danti 
operam rei illicitæ imputari deluat, qucguid fuerit præter ejus intentiunem ex eo 
adtu ſ.cutum) procedunt tantum, quantum 


- 


junguntur, aut neceſ/ario_ſequuntur ; non autem quead illa que per accident oriun- 
tur, a re illa- mala, cui opera datur. Beſides, tis certain, that the Brocard 
is no Rule at all in the Matter of Manſlaughter, otherwiſe there never could 
be ſuch a Thing as culpable Homicide ; which 'tis plain there is. 
The next Thing to be conſidered is, What was and is the Law of Scot- 
land concerning this Matter? And fr ft, As to our ancient Law, the Pur- 
ſuers ſeem to be the firſt that ever diſputed, that according to it there was a 
Diſtinction betwixt e and Murder. Sir George AE kart is expreſs 
upon it. By our Law, ſays he, Slaughter and Murder did of old differ, as 


| homicidium ſomplex et premeditatum in the civil Law; and Murder only com- 


mitted, as we call it, upon forethought Felony, was only properly called 
Murder, and puniſhed as ſuch ; for which he quotes the expreſs Statute, 
Parl. 3. cap. 51. K. James I. appointing that Murder be capitally puniſh- 
ed, but chaud melle, or Slaughter committed upon Suddenty, ſhall only be 
puniſhable according to the old Laws, and ſeveral other Acts of Parlia- 
ment, to which we beg leave to refer [Se the Arad of them at the End]; 
which expreſly make the Diſtinction betwixt forethought Felony, and 
Slaughter of Suddenty : And though none of all theſe Laws particularly 
expreſs the Puniſhment of Manſlaughter, as they could not well do, be- 
cauſe that was arbitrary according to Circumſtances; yet, as Sir George 
obſerves, the Oppoſition and Diſtinttion is eſtabliſhed betwixt Slaughter 
by Forethought, and chaud melle, and the Puniſhment of the one to be leſs 
than that of the other: And therefore, we apprehend, we may leave this 
Point as clear and undoubted. ET 

The Purſuer has endeavoured, to no manner of purpoſe, to ſet up others 
of our ancient Laws, in oppoſition to thoſe obſerved by Sir George Mac- 
tenzie, ſuch as the third Statute of King Robert I. which, with Submiflion, 
is nothing to the purpoſe : For, fir/?, It does not concern capital Crimes 
only, but any Crime touching Limb, as well as Life, 24, Though the 
Word Slaughter is mentioned, without adding by forethought Felony, yet 
the ſame Thing is added in other Words, w An it ſays, touching Life or 
Limb, to which alone the Act relates, that is, forethought Felony ; becauſe 
Slaughter, by chaud melle, touched neither Life of Limb. The Title of 
the Act is, Alen condemned to Death fh:u'd not be redeemed. But what is that 
909 purpoſe, in a Queſtion, Who ſhould be condemned to Death, and 
who not | 

The 43d Chap. of the Act of King Robert III. is as little to the purpole ; 

for as it {peaks of Hairſnips, Burnings, Reif, and Slaughter, tis very plain 
it means only wiltul, premeditate Slaughter, otherwiſe it would follow, that 
not only wilful Fire-raiſing, but burning of a Houſe by Neglect, or lata 
culpa, would infer the Pain of Death, which Nobody ever dreamed. And 
the next Paragraph makes it further clear, appointing Sheriffs to take di- 
ligent Inquiſition, GIF ANY BE CoMMON DESTROYERS OF THE CoOUN- 
TRY, OR HATH DESTROYED THE KiNnG's LitGes WITH HaAiRSHI1P, 
SLAUGHTER, &c. Can a Man be a common Deſtroyer by Slaughter, ex- 
cept where the Slaughter is ſuppoſed to be by forethought Felony ? Tis 
certain he cannot; and therefore the Purſuers Procurators fall into a great 
Miſtake in Law, when they fay, that gif he be ken'd with the Afilize, Si 
attentus fuerit per aſſiſam tanquam talis maleſactor, cond.mnabitur ad mortem, 
muſt relate to Manilaughter, becauſe the Sheriff could not judge of Mur- 
der, It is directly otherwile : If he be attainted by the Aſſize as ſuch a 
Malefactor, chat is, as a common Oppreſior, by Slaughter, G.. he is to be 
condemned to Death. This is an Exception from the Rule, that Marder 
was to be tried by the Juſtice-ayr : This Law appointed it to be tried in 
that Way, in cafe the Perſon accuſcd could find his Barras or Borgh to 
compear at next Juſtice-ayr ; but if he could not, the Sheriff was immedi- 
ately impowered to try : / by-the-bye, this does not concern particular 
Fact, but concerns that general Accuſation of being a common Gopseller, 
like to the Cale of a Sorner, or one habite and repute an Egyptian. Nor 
can the Lawyers for the Pannel find any Word in the Statutes of Alexan- 
der IT. which the Purſuers refer to, that does in the leaſt pre-ſuppoſe that 
Manſlaughter was capital in them : The direct contrary appears, that Man- 
flayers were to be tried, whether guilty of Murder or not; and if found 
not 1 „that they were to have the Benefit of the Gyrth. And accor- 
dingly Skcer, in his Annotations, refers directly to the Acts of Parliament, 
which Sir George Macſtenzie takes notice of, eftabliſhing the Diſtinction, 
and to ſome of the Znz!;fh Acts to the ſame Purpoſe. 

As to the Paſlaze cited from Skeen, in his Treatiſe of Crimes, tit. Slargh- 
ter, there is certainly a direct Blunder in the Printing; and inſtead of theſe 


Words, or cajuaily by chard nelle, probably it ought to have been, not caſu- 


ally, or by chaud melle; for otherwiſe he directly contradicts himſelf, and 
Cites Acts of Parliament which prove the very contrary of what the Purſu- 
ers would make him aſſert : Yea, the very next Paragraph eſtabliſheth the 
Diſtinction in theſe Words, sVA THAT THE GYRTH OR SANCTUARY. 18 
NAE REFUGE TO HIM WHA COMMITS SLAUGHTER BE FORETHOUGUHT 


 FELoKY ; egg, it was a Refuge to him that committed Slaughter, not by 


forethought Felony, and ſaved him even from the arbitrary Puniſhment 
of Manſlaughter. And Sk-en himſelf, in his Explication of the Words 
chard nelle, ſays it is in Latin rixa, an hot, ſudden tuilzie, or debate, which is 
opponed, as contrary to forethought Felony ; and cites the Act James I. 
But how is it contrary in our Law, if the Effect and Puniſhment be the 
fame? And upon the Words ferethorght Felany, he in like manner makes 
the juſt Diſtinction, and ſupports it by the Authority of Cicero, in his 
Treatiſe De Ofjicits, where he is writing, as a Moraliſt, and not as an Oratot. 

The Purſuers Anſwer to the 8:5 A, 6 Parl. J. I. is quite trifling ; for 
nothing can be plainer than the Oppoſition there ſtated betwixt forethought 
Felony and other S aughter: And when the AQ ſtatutes, THAT IF IT BE 
FORETHOUGHT FELONY, THE SLAYER SHALL DIE; the Conſequence is 
obvious, according to the plaineſt Rules of Logic, that if it be not fore- 
thought Felony, he ſhall not die, otherwiſe the Act is abſurd. And as to 
Sir Geerge Mactenzic's Obſervation upon theſe Words, it is certainly not 
ſo accurately placed as an Obſervation upon that Act, becauſe it plainly 


3 relates 
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relates to Act of Charles II. and therefore falls to be conſidered, when 
we come to argue the Import of that Act. . 
be Purſutrs Obſervation, by way of Anſwer to the ziſt A. Parl 3. 

mes J. is entirely nought; for if it extend the Difference between Fore- 
thought and ehaud mells to all Tranſgrefiions as well as Manſlaughter, 
then for certain it eſtabliſhes the Diſtinction in the Caſe. of Manſlaughter ; 


ind ſo Sir Gerge Mackenzie likewiſe ſays, in his Obſervations on this Act, 
| Ik in his Criminals. And as to his further Obſervation, That 


thaud melle is by our preſent Law puniſhable by Death; that ſtill refers to 
"the Act of Parliament Charles II. and muſt be examined with it. 
The Purſuers bave further pled, That the Benefit of the Sanctuary 
ie might be competent where Crimes were capital; which he founds upon 
the Statutes of Alexander II. But this is not worth diſputing ;- for if the 
Flying to the Sanctuary, joined with Repentance, and fo forth, rendered 
the Crime not capital, it is all the ſame thing; that is, in effect, to render 
the Crime not capital only by another Form, but ſtill the Subſtance re- 


mains, that according to the Law the Pain of Death was to be inflicted. 


At the ſame time that Statute concerning Reifs, whereby Repentance ab- 
ſolves from the Puniſhment, is ſomewhat peculiar, and does not at all con- 
tradict the other Laws, which make or ſuppoſe cbaud melle nat to be capi- 
tal; and the laſt Part of the Statute, appointing, Thar ir MaxsLAvBRSG 
L TO THE Kirk, THE LAW SHALL BE KEEPED AND OBSERVED TO 
Hit, cftabliſhes the Point, that if they were not found Murdercrs by 
Forethought, they were to be returned to the Sanctuary, and freed from 
Puniſhment. | | : | ; 
The Purſuers ſay, ** That after the Reformation, when the jus ali 
te was in effect aboliſhed, then the Diſtinction betwixt forethought Fe- 
« Jony and chaud melle ceaſed ; and that it was never objected, that Ma- 
ec lice or premeditate Deſign was requiſite to make the Crime capital.“ 
And for this they take notice of two Caſes, Currie againſt Fraſer, July 
1041, and Bruce againſt 27arſbal, April 1644. But in the fir} place, 
The Procurators for the Pannel with Reaſon 5 That if that happened, 
it was an Error in Judgment; for ſince the 

by the old Laws, and that there was no Law at that time altering 
or repealing thoſe old Laws, the Abolition of Popery, and of the Fly- 
ing to the Kirk in conſequence, was no Reaſon for judging contrary to 
the civil Laws that were {till ſtanding; and if an Eſcape of that kind hap- 
dened, it muſt be attributed to the over-great Zcal, and, if we may be 
allowed to ſay it, a Sort of enthuſiaſtic Keenneſs of thoſe Limes: And we 
do apprehend, that the Act 1649, and the Act of Charles II. were intend- 
ed to correct the Errors that by too great Zeal had then crept in. 

At the ſame time, as to the two Caſes cited, they are — to the 
purpoſe ; for as to the firſt, which is Fraſer's, there was not one Circum- 
ſtance pled or proved which could make the dlaughter chard melle : But, 
on the contrary, it appeared direct premeditate Murder, no real Provoca- 
tion, but a Quarrel about a Staff; a Murder committed in Revenge, upon 
the Slayer's hearing the Perſon killed had murdered his Brother, which 
plainly implied a premeditate Deſign. What Argument this can afford, 


is ſubmitted, This indeed may be remarked, that the Caſe gives ſome 


Notion of the Spirit of the Times ; the Preſbytery took Evidence whether 
the Murder was accidental or wilful, they found it to be wilful, and no 
Ways accidental; their having done ſo, was taken as Evidence in Court, 
and even the Wife of the Deceaſed was ſworn as a Witneſs : Things, it is 
hoped, not to be drawn into example; only ſo far it ſhews, that even 
then it was a Conſideration by the Preſbytery themſelves, Whether it was 
a wilful Murder or not? Which ſeems to point at an Eſtabliſhment of 
the Diſtinction. But, in ſhort, there is not one Circumſtance in the 
whole Caſe that could exclude the Premeditation or Forcthought, but ail 
quite on the contrary. I 

The other Caſe of Mar/po!l, in the 1644, is as little to the purpoſe ; he 
was libelled for wilful Murder, and he confeſſed it, without pleading any 
Defence, becauſe indeed he had none. He in his Confeſſion adjected ſome 


Circumſtances which might have given ſome Colour, but indced very little 


roof even of thoſe Circumſtances ; and 
They were not in- 
He had given repeat- 


for a Defence: But he offered no 
his own Declaration could be no Evidence of them. 
trinſie, but extrinſic Qualities of the Declaration. 


ed Stabs with a Knife. Where could be the Queſtion that that was Mur- 


der? And theſe being all the Inſtances the Purſuers bring beſore the Act 
of Charles II. it is plain they prove nothing by them. 

As to the AR, Charles II. [See the Act at the End] it is humbly inſiſted 
for the Pannel, That it introduces no new Law againſt any Perſon accuſed 
of Slaughter, but aſcertains ſomewhat in their Favours, viz. That ca- 
<< ſual Homicide, Homicide in lawful Defence, and Homicide committed 
4c upon Thieves, c. ſhall not be puniſhed by Death. Aid then further 
« Hatutes, That even in caſe of [Zomicide caſual, it ſha!l be leiſome ro 
<« the Criminal Judge, with Advice of the Counſel, to fine him in his 
« Means, Sc. or to impriſon him.” This Law ſeems introduced to cor - 
rect ſome Abuſes that had been; whereby Homicides falling under ſome 
of thoſe Deſcriptions, either had been puniſhed with Death, or at leaſt 


that it had been made a Doubt of, if they might not be ſo puniſhed, What. 


thoſe Caſes were, does indeed not appear from the Records, ſo far as the Pan- 
nel's Procurators know); but it ſeems ſuch Caſes, at leaſt ſuch Doubts, 
were. But then the Act does not determine what was meant by caſual Ho- 


micide, and does by no means ſay, that nothing was to be reckoned caſual 


Homicide, except that which was merely accidental; but, on the contrary, 
it leaves caſual Homicide to be explained, according to the Conſtruction of 
former Laws, whether our own Laws, or the Laws of other Nations. 
24», It is plain from the Act, that, by caſual Homicide, ſomething is 
underſtood quite different, at leaſt beyond Slaughter merely accidental; 
for the Act is concerning the ſeveral Degrees of caſual Homicide : And fo 
even Homicide in Defence, and Homicide committed upon Thieves, Sc. 
are brought under that general Deſcription of caſual Homicide ; and theſe 
laſt Kinds are given as Exemplifications of the general Deſcription; which 
inews, that js 4 Homicide was intended to be oppoſed only to Slaughter 
doloſe, committed either by premeditate Forethought, or Malice preſumed 
to be taken up from the Cinemas immediately preceding the Act; 
and therefore, however critical Exceptions may be taken to the Rule, yet 
materially there is no ſtrong Objection lies to it, becauſe when caſual 18 
taken in the extenſive Signification, as oppoſite to fraudulent and doloſe 
Slaughter, all the Species mentioned in the Act do properly enough fall 


far. the Murder of Charles Earl of Strathmore. 
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under it, and are s of caſual Homicide. And indeed it is wort} 
obſerving, and aniikes in this Caſe for the Pannel, that the Rubric cannot 
be ſaid to have been indigeſted or adjected by mere Inadvertency, ſince the 
ſame Rubric is made uſe of in the Act 1649, and again repeated in the 
1651, ſo many Years after, - "90K | 

And this Ruvric'affords another plain Argument, That the Legiſlative 
did at leaſt. conſider that there might be Degrees of caſual Homicide, and 
conſequently they could not underſtand by that, only merely accidental 
Slaughter, ſtrictly ſo called: Since there can be no Degrees of that; it is 
but one, and does not admit of Degrees. And therefore this is ſufficient, 
to ſhew, that more was meant than the Purſuers incline to admit; and if 
more was meant, that can allow of no other Conſtruction, than to bring 
under theſe Words what the Lawyers call capable Homicide, ſo as that your 
Lordihips and tho Jury may judge from Circumſtances, whether the Slaugh- 
ter 5 to be reckoned as caſual, or really malicious, from Malice pre- 

enie. 

2 Ihe laſt Part of that Act of Parliament further enforces that Matter, 
which gives a Power not only to fine for the uſe of the neareſt Relations, 
but even to impriſon for caſual Homicide, Now, how is it poſiible to be- 
lieve, in Conſiſtency with any Juſtice, that a Man might be impriſoned 
for a Fact intirely innocent, and no ways either culpable or criminal! 
Vet ſuch Homicide merely accidental is: And therefore this ſhes to De- 
monſtration that the Legiſlator underſtood, that under the Deſcription of 
caſual Homicide, ſuch a Fact might come as carried a culpa along with it, 
and was not abſolutely accidental or innocent. | | 

And this being the plain Meaning of the Law, it muſt remain only to 
conſider, whether culpable Homicide, or more particularly the preſent 
Caſe, does not, in a true and legal Senſe, fall under the Words caſual 
Homicide. And we hope we can be under no Diſficulty to make that good, 
from what has been already ſaid ; , That even by the Jewiſh Doctors 
and Interpreters of the Moſaic Law, Homicide without Hatred and Fore- 
ſight, hath been called caſual Homicide; the Paſſage above cited from the 
Collation of the Moſaic and Raman Law expreſly ſhews it. 249, All that 
has been ſaid from the Texts of the civil Law, and Lawyers, prove it; 
liace they directly call Slaughter, ex ſubito iiupetu, ex calare iracundiæ, in 
rixa, where there was juſt 8 caſual z caſu magis quam viluntate 
fit ; caſui magis quam noxæ imputandum : And all the reſt of their Expreſſions 
plainly denominating all Slaughters caſual in the large Senſe, except that 
which is done _ animo ws ov tio, The Expceſtions in our own old 
Laws prove the ſame Thing; thoſe Kind of Slaughters are called chaud 
nelle or Chance- Medl:y, which is caſual : And fo Steen (peaks, in the very 
Place the Purſuers have cited, Manſlaughter committed voluntarily, by 
forethought Felony, or not (which ever of the Degrees be received) caſually 
by chaud melle, There your Lordſhips ſee chaud ml» is expreſly brought 
under the Deſcription of caſual ; and fo that being the caſe, we are under 
tue Letter of the Act Charles II. we are included under the firſt Branch 
of caſual Homicide. 

And as we apprehend this holds in general, fo it holds more particularly 
in the Pannel's Caſe, where, whatever was deſigned againſt Bridgeton, yet, 
as to my Lord Stratbmore, the Killing was caſua!, and therefore falls 
directly under the Words of the Statute, | | 

It affords no ſolid Argument again(t us, that the Act of Parliament 
bears theſe Words, rox REMOVING Or ALL QutesTION AND Dover 
THAT MAY ARISE HEREAFTER IN CRIMINAL PURSUITS FOR SLAUG I- 
rg. For, I, Thoſe Words mult ſtill be underſtood with regard to the 
Particulars enacted upon, that it is for removing all Doubts as to thoſe Par- 
ticulars; for it can never be pretended, that this or any Act of Parliament 
could remove ail Doubts, even upon unſoreſcen Cafes, many of which 
might happen that could not fall under the Words of that Law : For in- 
tance, Homicide committed in ſuppreſiing a Mob, ſtrictly ſpeaking, falls 
under non2 of the Words; or Ilomicide committed in preventing the 
Eſcape of a Priioner actually impriſoned, and endeavouring his Efcape : 
And many other Caſes may be figured, But, 2%, According to the Inter- 
pretation we inſiſt upon, the Act of Parliament does remove all Queſtions, 
ſo far as human Eyes could foreſee, if the Words (caſual Homicide ) be taken 
in the Senſe we give them; and, on the contrary, it does not remove all 
Queſtions, if culpable Homicides, and this very Caſe be not included; 
for then the Law has ſtatuted nothing upon them, either one way or other, 
but hath only ſtatuted upon Murder merely accidental, Homicide in De- 
fence, and the others therein mentioned, Beſides, that it may be pled without 
any Stretch, that a culpable Homicide is a Specics of Homicide in Defence; 
though not preciſely in Defence of Life, it is in Defence againſt a further 
Injury threatened, and expected from the prior In;ury already given: And 
on theſe Conſiderations, we humbly apprehend, tne Act of Parliament 
makes nothing againit the Pannel, but rather favours him, ſince the Que- 
ſtion is anent a Homicide purcly caſual as to the Perſon that was killed : and 
which Conſideration entirely diſtinguiſhes his Cafe from cyery other Caſe 
that hath been tried ſince the Act of Parliament. And it may not bz impro- 
per to notice, that Sir George Hackinzie ſays, Ihe Word caſual, in ih: 
„ Rubric of this Act, is taken in the lax Signification,” - And Why nat 
then take it in the fame lax Signification in tae ſtatutory Part? 

It is nov proper to take notice of 5ir George Mackenzie's Obſervations 
upon the 51:t Au, James I. And in the firt place, If Sir George be ſuppoſed 
to go as far in his Opinion as the Purſuers plead, we muſt beg leave to op- 
pone the Law, and ſubmit the Interpretation of it to your Lo:dſhips Judg- 
ment, as not ſufhciently ſupporting his Opinion. 2%, Sir Georze ſays no- 
thing againſt the Slaughter's being caſual in the preſ-nt Caſe, where the 
Blow was intended at one, and another ſtruck by Fatality. 354 His Words 
do not go ſo far as the Purſuers would {tretch them; for, in his Obſervation 
on the ſaid 51ſt Act, he only ſays in general, That chaud mclle, r humidi- 
dium in rixa commiſſum, is capital by aur preſent Law: And fo it is in :nanv 
Caſes ; for inſtance, where the Killer is the Provoker, Where he reiterates 
Strokes in ſuch a manner, as to ſhew a Forethought and formed Daſign, 
although not premeditated for a long Interval of J'ime before ; But Sir 
George does by no means lay, that chaud melle or homicidium in rixa com- 
miſſum, is in every Cafe capital; the contrary is moſt certain, as Wil ap- 
pear from your Lordſhips Judgments afterwards to be noticed. 

His Obervation upon the goth A is no ways againſt us; he ſays, in- 
deed, ** That Murder, though conunittcd without fore:hought Felony, 
« is puniſhable with Death: By which he mult mean premeditated 
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Malice, and that is true; for'no doubt Malice; whete it can be preſumed] "The next Cale is that of Hanilion of Gren, bins 1716; which does ot 


from the Act itſelf, and where the contrary does hot appear from Circum- 


ſtances, is puniſhable by Death, without further Forethought; but then 
he ſubjoins an Exception, which leaves the Matter where it was, except, 
ſays he, it be caſual; that is, according to the Words of the Law: And fo 
the Queſtion remains, What is caſual in the Senſe of that Law? T7 
The Purſuers uſe an Argument, which ſeems to be of no Force,“ That 
„ if Manſlaughter was not capital, then the Crown could not pardonany 
„ capital Slaughter; becauſe by our Law the Crown could not pardon 
66 Murder. We might eaſily admit the whole, without hurting. our 
Argument; for if it be true that the Crown could not pardon Murder, 
then it is likewiſe true that he could not- pardon any Slaughter that was 
capital; becauſe no Slaughter Was capital but Murder: Nevertheleſs the 
Poſition, That the Crown could not pardon Murder, is not ſupported 
by Practice, and, we doubt, not by our Law] becauſe in ſeveral Caſes, even 
of Murder, the very Thing ſtatuted is, TAT THE PERSON OF THE CRl- 
MINAL SHALL BE IN THE KinG's WII L; conſequently the King can 
pardon, as well as order to be put to Death. | 3 
The Purſuers, in their Information, next go on to mention à great 
many Caſes that have been judged by the Court fince the Act 1661 ; and 
the lt mentioned is that of Milliam Douglas, which appears in the Records, 
and is noticed by Sir George Mackenzie, and is indeed noticed by him as 
a Foundation for ſome Things, wherein he ſeems to go too far. But this 
Caſe will never deſerve any Regard ; it has always been looked upon as 2 
hard one, and weare afraid a Reproach on the Juſtice of the Nation. But 
at the ſame Time the Fault did not lye on the Court; it was truly the 
Jury; for the Trial went in general upon the Art and Part; and there a 
pears no particular Pleadings to this Purpoſe on record in that Caſe: So 
that what Sir George ſays of” 
thought fit to be recorded. 


The next Caſe mentioned is that of Nicolſon, in the 1673, which . 


can never make for the Purſuers, becauſe there your Lordſhips ſuſtained 
both the Libel and the Defence, though indeed the Defence was not 
proved: And therefore, if the Purſuers ſay, that the Defence was upon 
chaud melle, or culpable Homicide; the Caſe is with us, becauſe your 
Lordſhips ſuſtained the Defence. And although in Reality the Crime was 
proved to be wilful Murder, and the Defence not proved; yet ſo far it is 
on the Pannel's Side, that the Advocate inſiſted Nicolſon was verſans in re 
illicita, by carrying a Gun, which he acknowledged uſed to go off on 
half-bend ; yet your Lordſhips ſuſtained the Defence, That the Gun 
« went off in a Stru ple And if an Argument from a Lawyer's Plead- 
ing be good for any Thing, Sir George Mackenziz pled for the Pannel, in 
that Caſe, ſome of the very ſame Principles we now inſiſt on, © That there 
«« was no Prejudice againſt the Perſon killed, and that the Gun went off 
«ina Struggle.“ But indeed, the Caſe is naught in the Argument, and it 
ſeems ſtrange why it is cited: It is true the Man was ſaid to be drunk, 
and there was not a previous Quarrel; but then there was no Provocation, 
no juſta cauſa iracundie, and no iracundia at all; but the Gun was twice 
deliberately ſnapped, and the third Time the Man was killed. 

The third Caſe mentioned, is Murray contra Gray, yet leſs to the Pur- 
poſe than any other: For there, the giving the Wound was libelled ſo 
far premeditate, that the Slayer followed the Perſon out of the Houſe 
where he was, and killed him without any Provocation: And not one 
ſingle Fact was pled in Defence, but a ſtrange Demand made, that the 
Lords ſhould make an Inquiſition, in order to diſcover who was the firſt 


3 but it was not once pled that the Defunct was the Aggreſſor 
or | 


rovoker. What can be the Meaning of citing ſuch Caſes ? 

The next Caſe cited is that of Aird, in the 1693; which indeed is ſome- 
thing more to the Purpoſe, but yet does not anſwer the Purſuers Intention: 
For the Lords did not there find, that every Homicide was capital, except 
what was merely accidenta] ; they indeed ſuſtained the Libel, and repelled 
the Defences, which were mainly founded upon Provocation by ill Words 
from a Woman, and her throwing a Chamber-pot at the Pannel's Face, 
who was a Soldier: Which the Lords did not And ſufficient to exculpate 
from the Libel, which bore reiterate Strokes to have been given the Wo- 
man in her own Door (which, by-the- bye, was hameſucken) ſhe thrown 
over the Stairs, and purſued by the then Nadel. That Caſe was very ſin- 
gular: Firſt, an Attack upon a Woman by a Soldier, who ought to have 
contemned Inſults from the Female Sex, at leaſt, not returned them with 
any Blows : No Injury of that Kind from a Woman can juſtify Blows 
On much leſs reiterated Blows, and deliberately trampling to Death, 

rowing her over her Stair, and ſtill continuing to purſue her: There, 
the preſumed Difference of Strength, and Difference of the Sex, made 
ſuch an Attack a barbarous Murder; juſt as an Invaſion by a much ſtrong- 
er Man againſt a weaker, or by a Man againſt a Woman, although not 
with a mortal Weapon, would make a Blow with a mortal Weapon, given 

by ſuch a Woman or weaker Perſon, come within the Deſcription of Self- 
defence: Which is a Caſe that Lawyers ſtate, although the ſame Thing 
would not be good, if they were of equal Strength, ar that the Invaſion 
was by the Woman, or Perſon of weaker Strength. 

Another Caſe mentioned, is that of Carmichael in the 1694. But ſure 
— Lordſhips muſt be weary of ſo many Caſes, ſo little to the Purpoſe: 

or neither there, is there one Circumſtance pled upon to exclude Fore- 
thought, or to ſhow that the Thing was caſual in any Senſe; but ſome 

trifling Objections againſt the Form of the Libel: Only, indeed, Drunk- 
enneſs, by itſelf, was founded on, which your Lordſhips did not ſuſtain. 
And who can doubt it muſt be ſo? 

The ſeventh Caſe mentioned by the Purſuers, is that of George Cuming 
the 1695. And upon looking into the Caſe, it muſt be owned, that it 
ſeems a very narrow, hard Caſe: But then the whole Burden of the Pur- 
ſuers pleading turns upon this, That ſuppoſing there was a rixa, and that 
the Thing happened upon a ſudden Quarrel; yet Cuming himſelf was the 
firſt Provoker, and the audor rixe, and therefore could not plead the Be- 
nefit even of Self- defence; which indeed brings the Caſe within what all 
Lawyers agree on. And had it not been fer that Circumſtance, 'tis im- 
poſſible the Deciſion could have gone as it went: For in effect, the King's 
Advocate admitted the Defence, 3 that Circumſtance; but inſiſted 
upon that as what governed the Cafe. Yet ſtill the Deciſion is narrow. 

The Purſuers alſo mention the Caſe of Burnet of Carlops, anno 1711. 
But it is plainly againſt them; and it being to be noticed tor the Pannęl, 
mall not be dwelt upon here. | 


it muſt be from mere Memory of Things not 


| 


verbal only. And the, only real Injury, by ſtriking with the Sword 
and Scabbard, was admitted to have been given by the Pannel. And 


all meet: For there a plain Murder was ibelled, that the Pannel firſt made 


ſeyeral Puſhes with his Sword and Scabbard upon it; and not content with 


that, drew the Sword, and gave the Defunct the mortal Wound. And no 


Provocition was pled upon, on the Part of the Pannel, except what was 


though it was there pled, that the Defunct himſelf ruſhed upon the Sword, 
that was contrary to the Libel. And if the Fact had come ſo out, Fe 
Libel would not have been proved. And therefore, that Caſe does riot al 


meet; for there were not ſufficient Circumſtances to exclude the Dole, or 


ſo much as to make a hamicidium culpoſum. 5 

Another Caſe they mention, is that of Themas Roſs, and Jeffery Berts 
2oth u, 1716; which makes againſt the Purſuers, as it is ſet forth by 
themſelves: For there the Lords Trd ſuſtain the Defence of Provocation 
by Words, receiving a Blow on the Face, being pulled down to the 

round, and beat with a great Stick or Car-rung, relevant to reftri& the 
Libel to an arbitrary Puniſhment. And though the Words, To the 
“ imminent Danger of his Life,” are inſert, as they were pled in the 
Defence; yet that was not a Fact, but a Conſequence inferred from the 
being ſtruck with a Stick. And if the periculum vite had been the Foun- 
dation on which the Interlocutor went, then it muſt have been unjuſt; be- 
cauſe no Man alive ever doubted, that a Man in Self-defence might law- 
fully kill, without being ſubject to any arbitrary Puniſhment whatſoever : 


But the Caſe was, that your Lordſhips found the Provocation and real In- 


juries reduced the Fact to a bomicidium culpeſum. You indeed ſuſtained the 
eply, That the Defun& was held by Jeffrey at the Time of receiving the 
Wound, becauſe that excluded the Defence of the Pannel's being upon the 
Ground when he gave the Wound, and made the Fact amount to Mur- 
der; becauſe it never was doubted, but if one ſtab another, eſpecially with 
a Knife, which is ſtabbing in the moſt barbarous Senſe, when that other 
is held, and fo put out of the State of doing further Injury, that is Mur- 
der by the Law of all Nations. ts 8 
The Purſuers likewiſe mention a Caſe of Daviaſon, without noticing 
either Date or Circumſtances; and therefore the Pannel muſt conclu 
there was no Defence propoſed, excluſive of the Dole or Forethought. 
The Caſe of Lindſay and Brock, the Greenoct Taylors, is very far from 
putting the Caſe out of Doubt, or indeed touching it at all. The Cafe 
was, that the Defunct was enticed out of his Houſe, and was attacked by 


two at the ſame Time; and when he and they were on the Ground, one 
of them, which came out to be Lindſay, ſtabbed him in the Throat with 


a Penknife. There your Lordſhips did not ſuſtain the Crime as capital 
againſt them both, eyen upon the Art and Part, but only againſt the one 
who ſhould appear to have given the Stab, and that came out to be Lind- 


ſay : But then indeed you found, not without Difference in Opinjons, that 


nevertheleſs he had the Benefit of the Indemnity, upon this Foundation, 
that tho' the homicidium was doloſum, becauſe of the Grease ages yet it 
was not from Malice premeditate: And the Majority were of Opinion, 
that the Indemnity excluded nothing but premeditate Murder, and did not 
touch any Caſe done in rixa, notwithſtanding the Perſon guilty might be 
the auctor rixæ. This does by no means determine any Queſtion betwixt 
a doloſum and culpeſum homicidium ; for that Fact was inſiſted to be doleſum, 
and indeed fo found. *Tis true, it proves that an Indemnity may reach 
even a homicidium doloſum, where the Dole aroſe immediately, and not er 
intervallo; but that ſays nothing to this Queſtion, nor is it proper to en- 
ter upon the Argument about the Indemnity, now that the Judgment is 
Ivell. © _. 
The Caſe of Mathews, the Soldier, the Purſuers admit, was of the 
ſame Nature, and ſo needs no other Anſwer ; only, That, in that Caſe, 
there were no Circumſtances ſufficient to exclude the Dole, or make it 
only a culpable Homicide. ; 
| Theſe are all the Caſes the Purſuers have mentioned, and, if Numbers 
would do, no Doubt there is enough; but your Lordſhips are to judge 
how far to the Purpoſe : And one Thing is remarkable with regard to 
them all, That not one of them touches the Caſe in hand, in ſo far as 


% 


concerns the Slaughter's being caſual as to my Lord Strathmore, the Inva- 
ſion being intended againſt 9 | —- 


But now the Counſel for the Pannel beg leave to take notice of ſeveral 


Deciſions, even ſince 1661, which directly eſtabliſh the Point pled for the 


Pannel ; and the firſt is Maſon's Caſe in the 1674, to be ſeen in the Record; 
and alſo obſerved by Sir George Mackenzte. —_ was accuſed of killing 
Ralſton, The Defences were three, fit, That Nalſton had followed Maſon 
from Houſe to Houſe, at laſt put violent Hands upon him; whereby Maſon 
was forced to throw him off, and that he fell againſt a Stool. 24, That 
the Wound was not mortal, but Ra//on died ex male regimine. Ztio. That 
the Homicide was merely caſual, and in Self-defence, Ralſſon being the 
Aggreſſor. The Lords ſuſtained the Libel only relevant to infer the 
pœnam extraordinariam, and ſeperately ſuſtained the otker Defences to 
afloilzie in totum, and remittcd all to the Knowledge of the Inqueſt. 
Here your Lordſhips ſee, the Killing only ſuſtained ad pœnam extraordi- 
nariam, without regard to the three Defences of caſual Homicide, Self- 
defence, and dying ex mals regimine; for they are all ſuſtained ſeparately 
to aſſoilzie, even from the pena extraordinaria: Here then was a culpable 
Homicide, ſuſtained only ad pœnam extraordinariam, though neither mere- 
ly caſual, nor in Self-defence; and ſo there can be no Judgment more 
drieQ upon the Point now pled. 

And here the Pannel muſt notice, once for all, That it makes nothing 
to this Queſtion, That in that, and other like Caſes to be mentioned, 
a mortal Weapon was not uſed; for it is one Queſtion, What is ſufficient 
to make a Homicide only culpable ? And quite another, Whether, in our 
Law, there is ſuch a Thing as culpable Homicide, though neither merely 
caſual, nor in Self-dẽfence? That of the uſing a deadly Weapon enters 
into the Argument, Whether a Homicide is doloſe or culpable only? But 
it makes nothing to the other Queſtion, ſince Homicide may not be mere- 
ly caſual, although no mortal Weapon is uſed, as appears both from this 
Deciſion, and the Caſe of Bain, cited for the Purſuers. 

Another Caſe is that of N and others, 12th March, 1684; where the 
Pannels being accuſed of Murder, for killing the Defunct in a Scuffle; the 
Defence proponed was, That the Defunct was the firſt Aggreſſor, and did in- 
vade the Pannels, or one or other of them; and that William Grierſon, or one 
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:4 lan or one or other of them, in the Fire, and fell upon him 
ſelf; and then after the Scuſſſe was vyer, the Deſunct did ris, walk- 
ed up and down, diſcourkd, and. of new. again beat the ſaid Milliam Grier- 
1, and threatened to kill him if he would not be gone; that the Defunct 
went in good Health to the Door thereafter. Theſe the Lords ſuſtained 
relevant ro liberate from the ordinary. Pain of Death. Here is another De- 
Aon in Point; the Crime was. not found merely calual, or the Court 
muſt have aflollz ed; ar leaſt, could only have impriſoned, and could have 
jnflited no other arbitrary Puniſhment. But that was not the Caſe, it 
was found culpable, and not merely cafual ; and therefore the Puniſhment 
reſtricted. Sure then it is not true in Law, that all Homicides are capital, 
unleſs they be merely caſual. | 6 | 5 

A third Caſe, is that of AZaxwell and others, 7th November, 1690, pur- 
ſued for the Murder of John Ruſſel, where the Court ſuſtained this Pe- 
fence, That there was a previous Combination to make a Convocation, in 
order to debar and keep'out Mr, Malter Maggil, Miniſter of 
from entering into his Church that Sunday, in conſequence of which a 
Canvecation happened ; and when they were required to. diſperſe; the 


. 


oo the Keys from the Beadle, and beat the Notar, and the Miniſter's 


ife. and others, before the Slaughter was committed, relevant to reſtrict 


the Slaughter to an arbitrary Pain. And found yet further, That if any 
actual Attempt was made, by throwing great Stones at the Miniſter, be- 
fore committing the Slaughter, that that was ſufficient to liberate from the 

Slaughter 3 Sure the firſt Part of the Defence implied nrither 

accidental Homicide, nor Self defence, but a Provocation by real Inju- 
ries ; yet the Court juſtly ſuſtained it to reſtrict. Fo | 

On the 6th' Nvember that ſame Year, another 18 was given, 
very oppoſite to the Purſuer's Pleadings, in the Cale of Captain Price and 

others, who were proſecuted for ſhooting one John Reid, a Tradeſman 
of Glaſgow, and Serjeant at that Time of a Guard kept in that Town. The 
Caſe was, That Captain Price, and others with him, had made ſome 
Diſlurbance in the Houſe where they lodged, and committed ſome Rude- 
neſs to the Landlady and her Maid, which occaſioned the Guard to be 
called; and when the Guard came, commanded by Reid, and entered the 
Room where Price was, he and his Company reſiſted the Guard, and one 
of them ſhot Reid dead. The Defence proponed was, That before any 
% Guard came, a Mob had begun to riſe, and had gathered at the Door 
« where the Officers were, who had ſhut the Door upon themſelves, and 
« cried out to ſhoot the Dogs, and Words to that Purpoſe : That when 
ti the Guard came, they did not know it was the Guard, but reliſted and 
« fired, from Apprehenſion that it was the Mob, and fo killed Reid the 
« Commander cf the Guard.” The Lords „ ſuſtained that Defence re- 
ce leyant to reftrict the Libe},” And in that Judgment, beſide the Eſta- 
bliſhment of the general Principle, this may be obſerved, That Reid was 
killed by Miſtake, as one of the Mob, and there neither was nor could 
be any 8 from him; neither was it pled, That the Mob had 
given any real Injury, but only were gathered in a tumultuous Way, and 
uttering injurious Words: Yet the Court Pom reſtricted the Libel ; tho 
it is plain the Slaughter was not accidental, except in ſo far as the Com- 
mander of the Guard was killed in Place of a Mobber. Neither was it 
Self. defence, becauſe the Pannels had no Right to reſiſt the Guard, only 
there was an Injury by the Convocation, and an Apprehenſion given of 
greater Injuries, though that Apprehenſion was not fo idly founded. 

The Caſe of Captain Wallace firing on the Boys from the Abbay, may 
likewiſe be noticed; but being a well-known Cale, needs not be at length 
recited, 

A fourth Caſe is that of Enſign Hardie, 6th June, 1701: He was ac- 
cuſed of Murder, by giving repeated Thruſts, with a drawn Sword, to one 
$z.ith, who at the Time had no Arms, whereof Smith inſtantly died; and 
that he afterwards booſted of his Crime and Cruelty, telling other Gentle- 
men, That he had bowed his Sword upon the Perſon of 4 Fellow at Scar- 
tridge. The Defence proponed, and ſuſtained, was, That the De- 
« funct was the firſt Aggreſſor, and did take Hold of the Pannel's Horſe- 
<« bricle ; and when he was holding the Horſe by the Bridle, did give the 
„ Pannel a Stroke over the Face with a Rung or Tree, and wounded 
« him to the Effuſion of his Blood; and that the Defun beat the Pan- 
& nel from his Horte.“ Theſe were feund relevant io reſtrict the Lilel to 
an arbitrary Puniſbment, And then the Reply was ſuſtained relevant to 
elide it, That the Pannel teat the Defunct on the Face with a twiſted 
« Rod, before he ſtuck the Pannel.“ Here again the Point is fixed; no 
caſual Homicide, nor Homicide in Self-defence : And ſo your Lordſhips 
had found by a former Interlocutor, wherein you repelled the Defence, 

when proponed as Sclf-defence, but yer reſtricted the Puniſhment, becauſe 
the Homicide was culpablc. | | 

A fixth Caſe yet ſtronger, is that of the firſt of March, 1710: Peter 
Macleau, who was accuſed of the Murder of James Ewirg, by ſhooting 
him dead with a Fowling- piece, when Ewing had no Arms in his Hand. 
Ihe Defence ſuſtained to reitrict the Libel to an arbitrary Puniſhment 
was, „That the Deſunct qusrrelled the Pannel, under the Name of 
& Raſcal, how he durſt cariy a Fowling-Piece, and that if the Prince 
“ had his own, he durſt not io do;” and a.iding theſe Words, That her 
« Majeſty was but a Whore; and thereupon ailaulted the Pannel for tak- 
ing his Carabin from him.” Theſe are the Words of the Interlocutor; 
and it is ſo plain, that no Obſervation needs to be made upon it. 

Another Caſe is that of Bathgate, 23d January, 1710: He was accuſed 
of murdering Andrew Braided, by throwing him down to the Ground, 
and giving him ſeveral Strokes and Bruiſes, whereof he died, Your Lord- 
ſlips “ found the Libel only relevant to infer an arbitrary Puniſhment ;” 
yet the Fact was not entirely caſual, nor pled to te fo: And you ſuſtain- 
ed the Defence, That the throwing down lib: led wis only a Wreſt- 
ling, out of no Malice, and that previous thereto the Detun was va- 
e letudinary, and in the Habit of ſpitting Blood, relevant to elide the 
* Libel in fotum.” 

The Caſe of Govan, 3d March, 1710, is not ſo plain as the others 
above-mentioned ; but yet it does afliit in the Queſtion : For there your 


er the Murdet of Charles Ear“ of Strathmore; 


or other of them, being ſtanding before the Fire, the Defunct threw the 


(59) 


Scuſſſe, though without mortal Weapons, releyant to reſtrit the Puniſh- 


ment of killing with a Sword, even ſuppoſe the killing ſhould be-proved 
to have been Without the Door of the Houſe, when the Jaſt beating was 
only pretended to have been within the Houſe ; and ſo the beating muſt 
have been oyer before giving the Wound, and. the Pannel employed ia pre- 
ſequendo, by way of Retortion'of the Injury that had been given. 

Another unanſwerable Caſe is that of Carlops, Fanuury Sth, 1711; 
the Circumſtances of which are ſo well known, that it is in vain to re- 
55 them; ſure it was neither accidental Homicide, nor Homicide in 

efence.: But the Lords ſuſtained the Deſence, That the beating was per 
Nures commiſſum, in Conjunction with any two of the following Defences, 
vin. That any beating committed by them was in a Tulzie or Rixa, 
* in which they mixed themſelves, to relieve a Youth in the Detunct's 
« Grips, or in a Struggle with him. Or, ſeþaratim, That they h d 
« Swords about them, and only made uſe of Staves or Batons, relevance 
eto reſtrict the Libel to an arbitrary Puniſhment.“ * 

There is another Caſe likewiſe worth noticing, 18th December, 1712 ; 
the Caſe of Serjeant Davies, who was accuſed of tne Murder of Mr, R.bert 
Park—where your Lordſhips “ found the Pannel his being alone, I ime 
„ and Place libelled, and a Scuffle then happening betwixt the Defunct, 
„ with two or three more in his Company and the Pannel, and after a 
« beating with Staves betwixt the ſaid Men and the Pannel, the iaid Pan- 
« nel his retiring, and calling for the Guard, and being mutilate in the 
Hand before he gave the ſaid mortal Wound, relevant to reftrict the 
* Libel to an arbitrary Puniſhment,” Ve „ 

Another very late Caſe is that of Faſper Rey/ano, 14th December, 1724, 
where the Pannel being accuſed of killing Robert Lamb, by throwing bun 
over the Stairs, without Cauſe or Proyocation, whereby he was brained, 
your Lordſhips ſuſtained it only “ relevant to inter an arbitrary Puniſh- 


ment.“ Yet ſure it was not accidental, far leſs in Defence. All whicn 


Caſes plain!y «ſtabliſh the Point, that even fince the Act of Parli. went, 
661, the conſtant Practice hath been to find culpable Homicides only 1e- 
leyant to inter arbitrary Puniſhment; and that there are Homicides not 
33 with Death, though neither merely accidental, nor in Self- 
efence, | | 
There is alſo a Cafe which deſerves to be noticed as to that Point, of a 
third Party's being killed when interpoſing betwixt other two in a Scuffle: 
Which 1s the Caſt of John Graham, iſt December, 1712, where Graham - 
was accuſed of murdering David Cochran, But your Lordſhip ſuſt-ined 
the Defence, That while he was attacked by Bib with a drawa Durk, 
e the Pannel was in his own Defence with a drawn Bayonet; and that in 
te the mean Time, the Defunct interpoſing as a Kedder betwixt them, 
did caſually receive the Wound libelled relevant to reſtrict the Libel 10 
an arbitrary Puniſhment.” | | „ 
This Information having drawn to fo great a Length, we are unwillin 
to trouble your Lordſhips with further 1 to the Laws of other 
Countries, particularly to the J. aw of England; al hough we apprehend 
the Law there does not differ ſubſtantially from our Law in this Particu- 
lar, except it be in theſe; 1/, I hat Manſloughter is in effe& not puniſh- 
able at all in England, otherwiſe than by a Kind of eluſory Puniſhment; 
24), That in no Cale dolus is preſumed only from the giving the Wound, 
except upon the particular Statute of Stabbing : Whereas. indeed, it is ia 
ſeveral Caſes otherwiſe with us; culpable Homicide is puniſhable arbitra- 
rily, and no Doubt in many Caſes, where contrary Circumſtances do not 
appear, the giving the Wound preſumes Dole, and even by the Statute 
of Stabbing, the Killer bath the Benefit of his Clergy, if the Peron killed 
give the firſt Blow or real Provocation, and thet although the Provocation 
did not immediately precede the Act of Killing, if it happened at any 
Time of the Quarrel. Er „„ 
That by the ancient Law of England, Slaying a Man did not infer 
Death, yet perhaps not what we call Murder itſelf, ſeems plain from 
Aſia Henrici Regis apud Northampton, publiſhed by Seiden, in bis Janus 
Anglorum, Page 120, of the laſt Edition; by which it appears, that even 
Murder itſelf and Robbery, was puniſhable only by Mutilation, ſuch as cut- 
ting off the Hand or Foot: And all their Law-books, as well as the daily 
Practice, eſtabliſhes the Diſtinction betwixt foiethought Felony, and ſiay- 
ing on Suddenty; yea of old, even a Murderer by Malice prepenſe ſeems 
to have had the Benefit of the Clergy, and that Benefit only taken away 
from ſuch Murderers by the firſt Act, 23d Hemy VIII. and their Books 
of Reports are full of the Examples that Slaughter on Suddenty is not 
Murder or capital, In Cile's Reports it is ſtated, that ſeveral Men play- 
ing at Bowls, two of them quartelled, and a third, in Revenge of his 
Friend, ſtruck the other with a Bowl, of which wound he died: This 
was held Manſlaughter ; for it was done upon a ſudden Emotion, in Re- 
venge of his Friend. OI 
There lik- wiſe, two Boys combating together, one of them was ſcratch- 
ed in the Face, and his Noſe run a great Quantity of Blood; he went 
three Quarters of a Mile off to his Father; who ſeeing him all bloody, 
took in his Hand a Cudgel, and weat three Quarters of a Mile to the 
Place where the other Boy was, and ſtruck him upon the Head, of which 
the Boy died, "I'his was held but Manſlaughter ; for the Ire and Paſſion of 
the Father was continued; and there was no | ime detcrniined in the Law 
that it was ſo ſettled, that it thall be adjudged Malice prepenſe in L:1w, 
The Caſe of Mawgridge, ſet down at length by Lord Chief- Juſtice 
Keyling, in his Reports“, makes firongly for us; and we beg Leave to 
reter to the whole Treatiſe there ſet down, and particularly to the firſt 
Ground of Provocation, which he declares to be ſufficient ſo as to alle- 
viate the Act of Killing, and to reduce it to a bare Homicide: * He ſays, 
« If one Man, upon angry Words, ſhall make an Aſſauit upon another, 
« either by pulling him by the Nole, or fillipping upon the Forehead, 
e and he that is ſo aſſaulted ſhall draw his Sword, and immediately run 
c the other thorow, that is but Manilaughter ; tor the Peace is broken 
& by the Perſon killed, and with angIndignity to him that received the 
+ Afault: Beſides, he that was ſo zffroated might reaſonably apprehend, 


©. that he that treated him in that Manner might have ſome further De- 


„ ſign upon him.” Tour Lordſhips. ſee how cloſe this is to the Cale ; 


Lordſhips ſuſtained opprobrious Language and Invaſion, by beating in a 


The Inſult and Indignity done by Bridgeton was valtly ſtronger than 


* This Caſe of Mazvgridge's is ſo often quoted in Trials for Murder, that we ſhall ſet it down at large; and being drawn up by ſo great 2 Man as Lord Chief. Juſtice 


t, gives it great Authority. 
oL. IX. 


H Th wy 


1 1 5 e 
any thing Ng recer 
Reaſon to expect worſe ; more eſpecially when, as we offered to Pr Ger 

rd,.” 
. 


— 
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here mentioned and having received fuch' an Aﬀront, he had 


ridęt ten was endeavouring to pull out my, Lord ;Strathmere's Sword 


We mult likewiſe, humbly, refer to ſeveral Caſes ſet gong by Serjeank 


Hatolint, in his Pleas of the Crown, which fully agree with what we now 
plead and particularly take notice of what he ſays, pag. 84. «If a third 
$ Ferſon happen, accidentally happen, to be killed by one engaged in a 
%% Combat with another, upon, a ſudden Quarrel, it ſeeins that he who 
„, Kills him is uilty of Manſlaughter only.” nd it would. ſeem that 
there is even a Difference made, betwixt killing a Perſon that endeayours 
| * for that Purpoſe, and killing one who 
accidentally is interpoſed betwixt the two contending Parties, which was 
my Lord Strothmurt's Caſe: The Killing him who 1nterpoſes to ſeparate; 
if he give notice what he is doing, 1s reckoned worſe than the Killing the 
other. And this Obſervation ſhews that the preſent Caſe is ſtronger than 
the above-cited Caſe of Graham, where your Lordſhips reſtricted it to an 
arbitrary Puniſhment. , And what that Author obſerves, confirms a Diſ- 
tinction we. have made, betwixt a Man quarrelling with another, and 
kil ing a third Party, where it is proved the Killer had a felonious Inten- 
tion to murder the other, and the Caſe where that does not appear; for 
however, in the firſt Caſe, he might be guilty of the Murder of the third 
Party, yet if a Deſign to murder the Perſon he quatrelled with is not prov= 
ed, then he can never ſuffer capitally for killing the third Party ; And we 
have already endeavoured to prove, that that muſt be the Caſe as to Bridge- 


ten, where he gave the Provocation, and no Act followed againſt him ſuf- 


ficient in Law to eſtabliſh a Deſign of murdering bim. . 
Tue Purſuers have cited the ſame Books, and 3 Caſe, as for 
them; but that we ſubmit. The particular Caſes of Holloway, and Wil- 
liams the Welchman, ſpoke of by Keyling, are not at all to the Purpoſe: The 
WWilchman's-Caſe was no Judgment; but neither in that nor in Helloway's 
was there any real. perſonal Injury, on which a great Streſs is laid in all 
theſe Queſtions. . 


I The Purſuers mention another Caſe ſtated, but never adjudged; A Perſon ! 


ſhooting at Fowls with an Intent to ſteal them, accidentally kills a Man; 


that will be Murder. This perhaps may be juſtly doubted. Sure it would 
be too ſevere, But ſuppoſing it were ſo, it is of no Importance : Stealing, 


even of Fowls, by the Law of England, is Felony of Malice prepenſe; 


And where a Man attempting to commit one F co does another, there 
is little Doubt but in ſtrict Law he is guilty of the Felony committed (a). 


The Purſuers haye quoted the Authority of Yozt, and a Deciſion obſerv- 


ed by him from Sane, to prove, that where one Man was intended to be 


killed, and another flain, the Crime is Capital: In which, no doubt, Voet 
differs from many as learned Lawyers, who are of the other Side, But his 
Opinion, and that of Sande, is obviated by what is already ſaid: It is only 


in the Caſe of no Provocation or real Injury on the Part of him who was de- 


Hgned to be killed And 2do, Tis always taken for granted by Yet, and 
all who are of that Opinion, that the Deſign of murdering the Perſon in- 
tended to be invaded, do appear and is proved: But we have already ſhewn, 


that cannot be ſaid in the preſent Caſe. 


The Purſuers pretended, That there was a Circumſtance in the Libel 
which implied Malice againſt the Earl of Strathmore, via. That the 
& Thruſt given was followed by a ſecond Puſh.” But as there is nothing 
in this Fact, it may be the Subject of Imagination, but can never be the 
Subject of Proof, unleſs it were pretended, as it is not, that the Pannel 
drew back or out his Sword, and made a fecond Thruſt ; which will ap- 


pear not to be true, from the Nature of the Wound; and the Thruſt will 


be found to have been ſo momentary, that it was impoſſible. 2do, If any 
thing like that happened, it will appear, that there was no more in it, but 


the Pannel's ſtaggering, or moving the Sword, by his Weight leaning upon 
it. 2tio, There is no Relevancy in it at all; the Fact being, That the 


Pannel puſhed as at Bridgeton: And no Circumftance will make it appear, 
that he knew he had touched the Earl of Strathmore till ſome time after 


the Fatality was perfected. 1 


The Purſuers further pretended, “ That as they had libelled Malice, 
« they would prove it from other antecedent Facts that had happened ſome 
«© Time before, whereby it would appear, that there was Enmity betwixt 
« the Defunct and the Pannel.“ 

It is anſwered for the Pannel, Ino, That no ſuch Facts being libelled, nor, 
to this Minute, condeſcended upon, either in the Debate or Information, 
they can by no means enter into the Proof, otherwiſe the higheſt Injuſtice 
would be done to the Pannel in this and every ſuch Caſe: F or if the pre- 
tended Facts, inferring Malice, had been libelled, then it would have 
been competent to the Bonne! to have elided the ſame by a proper Proof, 
to ſhew that they inferted no Malice on his Part; he might have proved 


Dit mulation or Reconciliation, and would have been prepared for that 


Purpoſe. But where ſuch Facts are concealed, and may have happened at 
an unknown Diſtance of Time, 'tis impoſſible the Pannel can be prepared 
with proper Evidences. And though it is ſufficient, in an Indictment, to 
libel Malice in general, in order to make a Relevancy; yet then it is always 
undgetſtood that the Purſuer intends no more than the preſumed Malice ari- 
ſing from the Fact libelled : Neither can ſuch Proof come in under the 
Head of Art and Part, becauſe that can only have Regard to ſuch Facts 
as happen at the Time of committing the Action complained of, and ſuch 
as import a Share in the Action; but cannot reach to pretended Qualifi- 
cations of Malice that happened the Lord knows when. 

In the ws place, the Pannel offers to exclude all Pretence of former 
Enmity, by proving, that, for ſome Lime before, they had met from Time 
to Time occaſionally, without any Marks of Enmity, but all the ſeeming 
Requiſites of Frieadibip and Civility intervening; and particularly, that 
that yery Day they had dined together, afterwards drunk together for a 
conſiderable Time, and viſited together, in the Lady Auchterhouſe's, a com- 
mon Relation, with all Appearances of Friendſhip ; and that the deceaſt 


Earl had kindly invited the Pannet and his F amily to come and viſit him 


and his, and made a Challenge of Kindneſs of it, That he was too great a 


. B of fines Gathtgit of Finhaven)"\. = 


Stranger. Jn che Cafe of Elimity, the Divide Law iiber dctery 


* brew, from Yeſterday, the third Day ; or, as 


—— 


— 
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 « "Neighbour ignersatiy, "Whom he hated fot in Time paſt; in the 25: 


: in the alm Tranſlation: 


| qui her & nuditlt tertiut nullum dium contra cum Babiifſe comprobatur: © bo 
| * 


that the very Friendſhip that paſſed that 52 on which the unhsppy Abs 
cident happened, excludes all Pretence of former Enwity, ſuppoſe there 
had been any ſeeming Differences, of which the Pannel is not conſcious, 
far leſs of Malice, or any capital Enrmity that ever was. 
Upon the whole, though this fatal and melancholy Accident, which 
gives occaſion to the Frial, does and mult ly heavy on the Mind of che 
anne], and produce the ſtrongeſt Sorrow and Regret in all that had the Hos 
nour to know the deceaſt Earl; yet thepuniſhing the Pannel capitally for an 
Offence which happened 34 magis quam voluntate, would be a very rigor- 
75 Extenſion of the Law, It is plain, from what is above ſaid, that culpuble 
omicide, both by our Law and Practice, is L- bong arbitrarily, and 


comes under the general Deſcription of caſual Homicide in the Act 166T. 


No Cale can be more pitiful or favourable than this, where the Death 
happened to a Perſon nowiſe intended to be hurt; And therefore tis hoped 
57 Lordſhips will ſuſtain the Defence pled, relevant to reſtrict the Libel 
to an arbitrary Puniſhment, , T ee 

| | 5 Xo. Dunpas: 


Curio Fufticiaria S. D. N. Regis tenta, in nos Seffonis demo Burgi de Edits 
burgh, primo die menſis Auguſti, millefimo A. enteſimo vigeſimo - tug 
per honorabiles viros Adamum Cockburne de Ormiſtoun, Fuſticraritn 

 Clericum; Dominos Jacobum Mackenzie de Royſtoun, e:Guljelmum Cal- 
derwood de Poltoun, Magifirum Davidem Erſkine de Dun, Deminum 

Gualterum Pringle de Newhall, «© Magiſtrum, Andream Fletcher 4. 
Miltoun, Commuſionarios juſiiciariz diet. S. D. N. Regis. © 
Curia Iegitime affirmata. 

James Carnegie of Finhaven, Pannel, * 1s Sion 
Indicted and accuſed ut in die precedents. . 

NE Lords Juſtice Clerk and Commiſſioners of Juſticiary, havin 

e conſidered the Indictment, raiſed at the Inſtance of Suſanna Coun- 

<< teſs of Strathmore, and Mr. James Lyon, Brother- german and neareſt 

« of Kin to the deceaſt Charles Earl of Strathmore, with Concourſe and 

te at the Inſtance of Duncan Forbes, Eſquire, his Majeſty's Advocate, for 

his Highneſs's Intereſt, againſt James Carnegie' of Finhaven, Pannel, 
with the foregoing Debate thereupon ;. they fand, and hereby find, that 


Intran. 


the Pannel, at the Time and Place libelled, having by Premeditation 


< and forethought Felony, with a Sword or other mortal Weapon, wound- 
« ed the deceaſt Charles Earl of Strathmore, of which Wound he the ſaid 
«© Earl ſoon thereafter died, or that he the Pannel was Art and Part there- 
of, relevant to infer the Pains of Law; but allowed, and hereby allow 
the Pannel, to prove all Facts and Circumſtances he can, for taking off 
„the aggravating Circumſtances of Forethought and Premeditation: 
«© As alſo fand, and hereby find, That he, the ſaid Pannel, Time and 
% Place fore ſaid, having, with a Sword, or other mortal Weapon, wound- 
<< ed the ſaid deceaſt Earl, of which Wound his Lordſhip ſoon died, or 
<< that he the Pannel was Art and Part thereof, ſeparatim, relevant to in- 
<< fer the Pains of Law: And repelled, and hereby repel! the Defences 
* proponed for the Pannel: And remitted, and hereby remit him, and 
the Indictment, as found relevant, to the Knowledge of an Aſſize.“ 
| Ap. Cocknuvrns, I. P. D. 
The Lords Juſtice-Clerk and Commiſſioners of Juſticiary continued 
the Diet, at the Inſtance of Suſanna Counteſs of Strathmore, and others, 
againſt James Carnegie of Finhaven, Pannel, till To- morrow, at Nine of 
the Clock in the Morning; and ordained Witneſſes and Aſſizers to attend 
at that Time, each Perſon under the Pain of Law; and ordained the Pan- 
nel to be carried back to Priſon. i 


"of 


Curia Fuſticiaria, S. D. N. Regis, tenta in novo Seffinis domo Burgi de 


Edinburgh, ſecundo die menſ/is Auguſti, milleſimo ſeptingenteſimo vigeſimo 
ola, per honorabiles viros Adamum Cockburne de Ormiſtoun, Fuſ- 
ticiarium Clericum ; Dominum Gulielmum Calderwood de Poltoun; Ma- 
gifrum Davidem Erſkine de Dun, Dominum Gualterum Pringle' de 
ewhall, & Magiſirum Andream Fletcher de Miltoun, Commiſfionarios 
Juſticiariæ dict. 8. D N. Regis. | ds” 
| | Curia legitime affirmata: 


Intran. 8 
James Carnegie of Finhaven, Pannel, - 


Indicted and accuſed ut in dicbus præcedentibus. | 
The Lords proceeded to make Choice of the following Aſlizers: + 


. 0 


Sir Robert Dickſon of Inveraſt, Robert Dundas, Merchant in Edin- 
George Lach of Drylaw, burgh, ws 
John Watſon of Murrays, David In lis, Merchant there, 
Walt. Riddel of Granton, David Baird, Merchant there, 
George Warrender of Burntisfield, Alex. Blackwoed, Merchant there, 
Tho. Brown of Bonington, John Couts, Merchant there, 
* George Haliburton of Fordel, Fohn Steven, Merchant there, 
James Balfour of Pilrig, James Ker, Goldſmith there. 


N. B. Thoſe of the Jury marked thus“ proteſted againſt the Verdict. 


The above Aſſize being all lawfully ſworn, and no lawful Objection 
in the contrary, the Purſuers for Probation adduced the Witneſſes after 
deponing, vi. | 1 


X Hepburne, Hammerman in Forfar, ſolemnly ſworn, purged, * 
mined and interrogate, deponed, That he was in the Town of Forfar, 


(a) At the Lent Aſſizes at Chelmsford in Efſex, 1763, two Sailors were convicted for the Murder of a Farmer: The Cafe was, the Sailors came to ſteal the Farmer's Fowls; 


the Farmer with his Son purſued them; one of the Sailors ſtruck the Farmer feveral Blows on the Arm, which (though not likely) killed him. This was held to be Murder; 
becauſe the Act they were about was unlawful ; but the Sailors, after ſeveral Reſpites from Execution, received his Majeſty's moſt gracious Pardon. ; 
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r the Murder of Charles Earl of Strathmore; 
| 1 Wii | | 4 OTE ITE $I. NEE "16s; HR, . IO! . . yy, 
terhouſe. her Lodging; and ſo on thereafter looking it bis obſerved 
| #inhaven leaning and falling backwards into a Kennel; and after get- 


ting out of jt} which he appeared to the Deponent to do yery ſwon, 
he drew his Sword, and with it went up to my AR \whert the 


: 


A 
* 


% 
x * 


at Night, where he did fee the deceaſt Earl of Strathmore, Lord Refchill, and 
Mr: Thamas Lyem my Lord Strathmore's Brother, walcing in the Streets; 

ad at:the fame Time did fee Lyon of | Bridgeton, and Finbaven the Pan- 
zel, ſtanding neat to the Lady Awchterbouſe ner Houſe, upon the Street; 
what Words paſſed betwixt them, he being at a Diſtance could not hear; 
ſaw. Pridgetop give Fin bauen a Puſh. with his Hand ; and Finbaven fell 
in the Gutter z and he ſaw a Servant of the deceaſt Earl of Strathmore help 
Finhaven up out of the Gutter ; and when Finhaven got up, he ſaw him 
draw bis Sword immediately; but that Bridgeton coming up faſter than 
inhaven, he aw Bridget:n offer to draw my Lord Strathmore's Sword; 
yy not know whether: he got it drawn, or not, but ſaw Finhaven 
ram bis Sword before” Bridgton offered to draw my Lord Strath- 
mere's ; and when Bridgeton was coming up from the Place where 
Fnbeven fell, he looked over. his Shoulder, and ſeeing Finhaven with 
his Sword drawn, be went faſter up to my Lord Strathmore, as 

ſaid. is; and when Enbaven came up, my Lord Strathmore being ſtanding 
| about a Pair of Butts from the Place where Finhaven fell, and 


when . Bridgeton came u | 
5 5 45 ſaid 34 my Lord turned him about, and ſet Bridyeton 
afide, and made ſome Steps towards Finbaven, who would be at that Time 
about fix. or eight Ells from my Lord; and he did ſee my Lord endeavour 
to take Finhbaven in his Arms when they met, and in a little after that, 
that he did ſee my Lord withdraw himſelf aſide from the reſt of the Com- 
ay, and ſaw him put down his Breeches, and lift up his Shirt, and 
3 ſay he had got a Wound, and repeated theſe Words three Times, 
and ſaw him put up his Shirt, and in a ſhort Time thereafter ſaw a Lord 
\ fall to the Ground. And being interrogate, If he faw Finhaven the Pannel 
make 4 Ihruſt at my Lord S:rathmere with 4 Sword? Deponed, He did not 
ſee him make the Thruſt, but at that Time did ſee no other Sword drawn 
but Finhaven's ; and after my Lord retired he ſaw ſeveral other Swords 
drawn. Deponed, That there was no other Company ſtanding with my 
Lord but my Lord Roſehill, and bis own. Brother Mr. Thomas, before that 
Bridgeton and Finhaven came up: And that he ſaw all this that he has de- 
ned upon, from his own Shop- door, which was about ſeven or eight i 11s 
ence from that Part of the Street where my Lord Strathmore was ſtand- 
ing. And being interrogate, If he knows what came of Bridgeton, after 
he came up tomy Lord? Deponed, That he knew not what became of 
Bridgeton after my Lord put him aſide: And that there was as much 
Daylight as he could ſee what he has deponed upon: And that Fin- 
haven the Pannel was in Boots; and that he was coming faſt up after 
Bridgeton, but Bridgeton went faſter towards ws Lord; and that when my 
Lord Strathmore fell, he ſaw Thomas Adam, Maltman, take up my Lord 


from the Ground, and ſaw no other Body aſſiſting. Deponed, He ſaw the | 


Pannel's Sword twiſted out of his Hand by Mr. Thomas, or my Lord 
Roſebill; but which of them, he knows not; and that it was after my 
Lord fell. And deponed, That he did ſee the Wound in my Lord's Belly, 
'2a little below the Navel; and that it was blooding. Deponed, That 


be ſaw Finhaven, after his Sword was twiſted out of his Hand, walk in his 


| 


ordinary way of walking, towards the Lady Auchterhouſe her Houſe. 
 Cauſa Niall Patet, And this is the Truth as he ſhould anſwer to God. 
| | | Robert Hepburne. 
1 5 i Ap. COCKBURNE. 
Nota, The Procurators for the Pannel having (before purging) objected 
to the above-named Robert Hepburne, why he ought not to be a Wit- 
neſs in this Caſe; becauſe, ſince his Citation to be a Witneſs, he 


had expreſſed Malice and IIl-will againſt the Pannel in thir Words, 


viz. ** That he thanked GOD, he had now .an Opportunity to hang 
& him, and would do it if he could.” And ſeeing theſe Ex preſſions were 
clearly proven againſt him, by two concurring Witneſſes, in Preſence 

of the Court and Jury, they deſired the ſame might be ſo marked in the 
Books of Adjournzl. Which, and this Depoſition, the Lords left to 
the Conlideration of the Jury. 


Di Lord Roſehill, ſolemnly ſworn, purged, examined and inter- 

rogate, deponed, (being interrogate for the Pannel) That the Time 
 libelled, the Deponent. on the Occaſion of a Burying, was brought in 
Company with the deceaſt Earl of Strathmore, the Pannel, and others; 
and together they dined in Mr. Carnegie of Lours's Houſe ; and after 
Dinner and the Burying was over, they together went to the Houſe 
of Mr. Dickſon, Clerk of Forfar, where they continued ſome conſider- 
able Time, drinking a Glaſs of Wine together ; and after they left that 
Houſe, they aſſembled in the Houſe of my Lady Auchterhouſe, in the ſame 
Town, the Pannel's Siſter, where the deceaſt Earl had gone to make a Vi- 
ſit. Deponed, That during all that Day, and in the ſeveral Flaces where 
the deceaſt Earl, the Pannel, and the reſt of the Company were, he the 
Deponent, obſerved nothing but great Civility and Friendſhip betwixt the 
deceaſt Earl and the Pannel. Deponed, That before they parted from 
the Lady Auchter boi ſes, the Pannel appeared to the Deponent to be drunk, 
and far gone in Drink, to the Degree of ſtaggering ; and he obſerved the 
Pannel drink plentifully in theſe ſeveral Houſes. Deponed, That he 
the Deponent, during the Time of his being with the ſaid Company, was 
moſtly engaged in Converſation with the deceaſt Earl, and had not the 
Occaſion to obſerve what paſſed in Converſation betwixt the Pannel and 
Mr. Lyon of Bridgeton : And being interrogate about what he knew of the 
Character and Temper of the Pannel ? Deponed, That, according to the 
Deponent's Knowledge of him, which had been of long Continuance, 
and particularly according to the Character he the Pannel bore in the 
Country, he was thought to be nowiſe quarrelſome in his Temper, but to 
be of a peaceable and good Diſpoſition. Caſa ſcientiæ patet. And this was 
the Truth as he ſhould anſwer to Gop. Reſebill. 


| ; D. ERSKINE. 
JJ/ 7liam Douglas, lawful Son to William Douglas, late Provoſt and Chi- 


rurgeon-Apothecary in Forfar, ſolemnly ſworn, purged, examined, 
and interrogate for the Purſuers, deponzd, That on that Day whereon the 
deceaſt Earl of Strathmore was wounded, he the Deponent was at Forfar, 
and on the Streets, where he did ſee the Earl with my Lord Reſebiil and 
Mr. Thomas Lyon his Brother, and at the ſame Time, he obſerved Hin- 
baven and Mr, Lyon of Bridęeton ſtanding together near to the Lady Auch- 


{a) Vi, Inſtantly. 


I 


and; endeavoured to draw my Lotd Strath 


— 


» 


PanntlP's approaching to the Earl, Bridgeton, and the reſt; 
| was then interpoſed, betwixt the BEart and the Panne!; but all 


(54) 


Earls Bridgeton, and the reſt were; and at the firſt Sight, gon the 


ridge:on 


of. a ſydden and a clap (a), the Earl came to be interpoſed betwixt 
Bridg-ton and the Pannel ; and at the Time of the ſaid Earl's Interpoſi- 
tion, the Pannel was within the Length of his Sword at the Place where 
Bridgeton was ſtanding; that is to ſay, had been ſtanding. Deponel, That 
he did obſerve the Pannel make aPhraſ with his Sword, and at the Time 
of ſo doing, the Earl was ſtanding next the Pannel, and his Face towards 
him. Deponcd, That the Ear! received a Wound in his Belly, and after 
receiving it, he ſaw him pull His Shirt from under his Breeches, and at 
the ſame Time ſaw him bloodirlg, and ſoon thereafter his Lordſhip fell 
down, and he heard him ſay, that he had got it; and before the Ear] fell; 
and while he was upon the Ground, he did obſerve his Brother Mr. Tho- 
mas, with his drawn Sword, twiſt Finbaven's Sword out of his Hand, aftet 
ſeeing and hearing ſome claſhing of their Swords : But at the Time when 
Finhaven made the Puſh, as ſaid is, he obſerved no other Sword drawn but 
Finhaven's; and at the Time when the Pannel recovered his Thruſt, the 
Pannel and the Earl were very near one another: And all this 'Time, the 
Deponent was about the Length of this Room, or ſome more, diſtant from 
the ſaid Earl and the Pannel, whoſe Sides were oppoſite to the Deponent ; 
and after the Earl of Strathmore's Fall, and that his Brother Mr. Thomas, 
twiſted the Sword out of the Pannel's Hand, the Pannel, who was in Boots, 
ran towards his Siſter's Door: After the deceaſt Earl was carried to a Houſe, 
and his Wound was dreſt, he heard his Lordſhip ſay, that after the Sword 
entered his Belly, he the Pannel gave it a ſecond Thruſt. Deponed, T hat 
when he obſerved Finhaven falling into the Puddle, as aboveſaid, there 


was none ſtanding with him or by him but Mr. Lyon of Bridgeton. And 
what he has above deponed, happened on the ninth Day of May laſt, about 
the Hour of Nine at Night. Canfa ſcientia patet. And this was Truth as he 
ſhould anſwer to God, Will. Douglas. 

| Da. ERSEINE. 


fuers Douglas, alſo lawful Son to the ſaid William Douglas, ſolemnly 
- ſworn, purged, examined and interrogate, Deponed, That the Time 
and Place libelled, the Deponent ſaw Jahn Lyon of Bridgeton puſh the 
Pannel upon the Breaſt, whereby the Pannel fell in the Gutter, which the 
Deponent apprehended would have taken bim up to the Knee thatit was 
a very naſty Gutter ; and that he ſaw the Pannel ariſe out of the Gutter, 
and immediately draw his Sword, by which Time Bridgeton was walking 
off towards my Lord Strathmore and others, who were Landing upon the 
Street about the Diſtance of the Length of this Room from the foreſaid 
Gutter : And deponed, That he followed after Finhaven immediately, after 
ſtanding-a little while with his Comerades : And that before the Depo- 
nent came up to the Place where my Lord Strathmore and the other Gen- 
tlemen were ſtanding, my Lord Strathmere had fallen upon the Street. 
And the Deponent being aſked, how ſoon that happened ? Deponed, That 
it was in a moment; and that when the Deponent came up as aforeſaid, 
he ſaw Mr. Thomas Lyon and Finhaven engaged, and making Paſles at 
other with their drawn Swords; which the NOR explained to be only 
a claſhing with their Swords; and that Mr. Thomas Lyon did very ſoon 
twiſt the Sword out of Finhaven's Hand; whereupon eus ran away to 
his Siſter's, the Lady Auchterbouſe's Lodging, and the Door was ſhut after 
him. Cauſu ſcientiæ patet. And this was the Truth as he ſhould anſwer 
to Gon. | Andrew Douglas. 
AND. FLETCHER. 


COhn Perrier, Reſidenter in Forfar, ſolemnly ſworn, purged, examined 
and interrogate, depon-d, That, at the Time and Place libelled, the 
Deponent having Occalion to go to water his Maſter's Horſe, he ſaw 
Bridgeton and the Pannel, as they came out from the Lady Auchterhouſe's 
Lodging, about the Bridge-ſtone near the Shambles, and there heard Bridge- 
ton ſay to the Pannel, You muſt give me an Anſwer to my Queſtion, which 
the Deponent heard was, If the Pannel would give his Daughter to the Lord 
Roſehill ? And upon the Pannel's ſaying, No; Bridgeton aſked him, If he 
would drink a Bottle of Wine, and if he would drink the King's Health ? 
And upon the Pannel's refuſing to do either, the Deponent ſaw Briageton 
take hold of the Pannel by the Breaſt, and violently puſh him into the 
Kennel ; and heard Bridgeton at the ſame Time, ſay, Go, and be damn'd, 
and your King George, whom you love ſo well, And thereafter Bridgeton 
walked towards my Lord Strathmore, Mr, Thomas Lyon, and my Lord Reſe- 
hill, who were ſtanding upon the Street at ſome little Diſtance ; and that 
Finhiven was helped out of the Gutter by a Footman of my Lord Strath- 
more's : And that upon the Pannel's getting upon the Streets again, he im- 
mediately drew his Sword, and ran up the Street after Bridgeton ; and be- 
fore Bridgeton had come the Length of the Place where the Lord Strath- 
more and others were ſtanding, he looked over his Shoulder, and ſeeing 
Finhaven following him in manner above-mentioned, he run up to m 
Lord Strathmore, who, and the reſt of the Company, had ſtill their Backs 
turned to the Place ſrom whence Finhaven and Bridgeton were coming: And 
that Bridgeton, upon his coming up to Strathmore, laid hold upon my Lord 
Strathmore's Sword, and endeavoured to pull it out; upon which m Lord 
Strathmore turning about puthed Bridgeton off, and in the mean time Fin- 
haven made a Puſh with his Sword at Bridgeton, and at that Inſtant he ob- 
ſerved my Lord Strathmore puſhing Bridgeton aſide, and make a Step to- 
wards Finhaven; and obſerved at ſame time Finbaven, going on with 
his Puſh, to ſtagger forward with the "Thruſt upon my Lord Strathmore ; 
and thereafter the Company went all through other (b), ſo that the 
Deponent could not fee where the "Thruſt landed: And very ſoon 
thereafter the Deponent faw Mr. Thomas Lyon with his Sword ca' (c) 
Finhaven's Sword out of his Hand, which lighted at a good Diſtance 
upon the Street: Upon which Finhaven run off, ſtaggering, towards the 
Lady Auchterhouſe's Lodging, and had almoſt fallen upon the Street be- 
fore he got in at the Gate; and much about the ſame Time the De- 
ponent ſaw the Earl of Strathmore fall down upon the Street, ang af - 
terwards carried off, and that Thomas Adam and Janet Binnie were the 


4 Viz. Intermingled, in great Confuſion, 


firſt that came to his Aſſiſtance. Deponed, That the Kennel was deep and 


6e Viz. Force. 
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he ſhould anſwer to Gop; and d epened he could not write. 


oy 


Lhe + 42 3 1 "Ne . 3 63 7 1 iii 1 F 
dirty, and that the Patinel was deep in it, but not freely covered: That 


when he aroſe, his Face was almoſt as black. as his black Coat and that 
while theſe Things paſt, the Depogent was riding upon the Side of the 
$crect, betwixt the Gu | 
others, were ſtanding ;, and upon ſeeing the Beginning of this Accident, 
he ſtopped his Horſe # little, til} he ſaw as above-mentioned. Cauſa ſci- 
cutiæ patet. And this was the Truth as be ſhould anſwer to Go 
25 3 by „ = 3. | * 3 2 2 Nh Ee HOY John Ferrier. 
5 e e ee e, 1 oe are: AnD. FisTCRER. 
Df Barclay, lawful 8on to David Barclay, Brewer in Forfar, ſo- 
-lemnly ſworn, purged, examined and interrogate, depored, That at 
the Time and Place libelled he ſaw Bridgeton puſh the Pannel into a Gut - 
ter, and faw a Servant raiſe him out of the Gutter : And when the Pan- 


, : * N 
- Sd * ws 


nel: got to the Street, he ſaw him draw his Sword, and go towards the reſt 


of the Company, and Bridzeton was beyond. the Earl of Strathmore, his 
Brother and Lord Roſabill, who were interpoſed betwixt the Pannel and 
Bridgeton, and did not ſee the Pannel puſh with the Sword, and ſaw alittle 
after my Lord Strathmore fall upon the Street; and immediately after that 
ſaw Mr. Thomas Lyon, with a naked Sword, beat the Pannel's Sword out 
of his Hand, and the Pannel immediately run toward the Lady Auchter- 
hauſt's Houle, and got in at the Door. And deponed, That when Bridęe- 
ton thruſt the Pannel into the Gutter, the Servant who lifted him up, ſaid 
to Bridgeton, or ome other Servant ſtanding by, that he was uncivil, tho 
he was a Gentleman: And that what the Deponent ſaw and heard, as 
aforeſaid, was betwixt Eight and Nine o'Clock of the Evening of the 
Day ſoreſaid.  Couſa /cientie patet. And this was the Truth as he ſhould 
anſwer to Gop. | David Barclay. 


tter and the Place where the Earl of Strathmore and 


| 
i 
| 


| | WA. CaLDERWOOD | 
Z Lixabeth Binnie, Spouſe to Andrew Gray, Baxter in Dundee, ſolemnly | 


ſworn, 4 75 per and interrogate, deporied, That the Time 


and Place libclled, | 
nel, whereby he fell in the Gutter, and was raiſed out of it by the Lord 
Strathmore's Servant; and when he got to the Street, ſaw him draw his 
Sword, and heard him utter an Oath, but did not know what the Words 


were; And then the Deponent turned her Back, and did not fee Finhaven 


uſh with the Sword. Cauſa ſcientiæ patet, And this was the Truth as 


ſhe ſhould anſwer to Gon: and declared ſhe could not write. 
HE ; W. CALDERWooD, 


b Macky, Servant to Mr. Rebert Nairn, Brother-german to — 


Nigirn of Drunikilbo, ſolemnly ſworn, purged, examined, and inter- 


__ 


rogate, deppned, That at the Time and Place libelled, he did ſee William 
Muglth, my Lord Strathmore's Servant, take Finhaven the Pannel out of 
the Gutter, where the Deponent ſaw him ly; and did fee Finhaven draw 
his Sword after he was out: And did hear one of the Gentlemen, ſtand- 
ing in the Place where my Lord Strathmore was wounded, call out to Fin- 
haven, Stand off, Sir; and a little Space thereafter he ſaw the deceaſt Earl 
of Strathmore taken up. Cauſa ſcientie patet., And this is the Truth as 


Wa. PRINGLE. 


/ purged, examined and interrogate, deponed, That, at the I ime and 

lace libelled, the Deponent was holding his Maſter's Horſes upon the 
Streets of 1 near to the Lady Aucl ter houſe's Lodging: That he had 
ſeen the ſaid Earl of Strathmere, and other Company with him, go along 
the Street from the ſaid Lodging, and his Maſter and Bridgeton followed 
at a little Diſtance ; heard them converſing together, and thought that 
Bridgeton lookt.and ſpoke angry at his Maſter, and demanded that he 
ſhould give him an Anſwer ; did not well hear what his Maſter ſaid, ex- 
cept theſe Words, That he intended to be of that Reſolution ſtill : Where- 
upon Bridgeton, with his two Hands, puſhed his Maſter into the Gutter, 
at the ſame Time expreſſing himſelf, Go be damn'd, and let that Man 
take him up for whom he had ſo great a Favour. And the Deponent ſee- 
ing his Maſter lying in the Gutter, quit his Horſes, and came to relieve 
him, but found that my Lord Strathmore's Servant had helped him out be- 
fore he came, and then he did fee his Maſter draw his Sword, and go pret- 
ty faſt forward, ſtaggering, and ſaying, This cannot be ſuffered ; then his 
Matter came up to the Company, and ſaw him make a Puſh at Bridgeton; 
but that before his Maſter came up to them, he did fee Bridgeton make an 
Attempt to draw my Lord Str athmor es Sword; and as Bridgeton was going 
toward my Lord Sirathmore, he did ſee Bridgeten look over nis Shoulder to 
Finhaven, and lookt as if he had been laughing. Obſerved, that when his 


7 e Barrie, Servant to James Carnegie of Finhuven, ſolemnl ſworn, 


| Maſter made the Puſh, as before mentioned, he ſeemed as if he'd been 


falling. and ſaw him cloſe upon Lord Strathmore : But before this, my 
Lord S rathmore had put Bridzeten aſide, and my Lord Strathmere had ad- 
vanced a Step or halt a Step toward Finhaven; and then they went all in 
a Crowd thro? other, and he did not know what was doing amongſt them, 
but did fee his_Maſter's Sword {truck out of his Hand by another Sword, 
and then did fee his Maſter go down to his Siſter's Lodging. Deponed, 


That as his Maſter was thrown upon the Back in the Gutter, and was 


covered near over the Belly, and ſaw his Face all beſpattered with Dirt, 
and ſaw the Mire run out of his Boot-tops as he went up the Street; and 
depaned his Maiter at that Time was very drunk. Being interrogate fur- 
ther, Geponed, That he has frequently ſeen his Maſter drink, and propoſe 
the deceaſed Earl of Str.thmore's Health at his Table, and this a ſhort 
Time before the unlucky Accident happened. Deponed, That about a 
Month before, the late Earl and his Maſter was together at Burn/ide's Bu- 
rial, and heard the Earl invite his Matter to his Houſe, and heard bim an- 
ſwer, That he intended that very ſoon. Dep:ned, That his Maſter rode 
with Piſtols that Day, but deponed there was not ſo much as a Stone in 
them. Deponed, That eight or ten Days before this unlucky Accident, his 
Maſter bid the Deponent go to the Taylor, and get his Clothes ready, 
for he intended as ſoon as he got his Chaiſe home, to go with his Lady 
and make a Viſit to my Lord Strathmore at Glammis. Cauſa ſcientiæ patet. 


And this is the [ruth as he ſhould anſwer to Gop. ames Barrie. 
Wa. PriNnGLE. 


Fe Eiaberh F:1:nt, Servant to Margaret Carnegie, Relict of the deceaſt Mr. 
Patrick Din, of Auclterbeuſe, ſolemnly ſworn, purged, examined and 


— 


e ſaw Jabn Lyon of Bridgeton _ a Puſh to the Pan- 
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interrogate; Aiponed, That, on the- Afternoon of the ninth of | May laſt, 


| Lady Auchterbouſe's 


—  — 


in the Company, That Bridget 


: 


FT) 


Lord Strathmor# and Finhaven in the Lady . Auchterbouſ.”s 


Houſe, and did ſee nor hear nothing paſs between them but what was 
kind and civil; and ſue was much of the Time in the Room before Bridge- 


ton came in: Bur after he came in, ſhe was but coming and going; and 


vhen my Lady called for a Glaſs of Brandy; the Deponent brought it in, 
| and my Lady ſet it by, and ſaw-Nobody drink it, and that my Lady told 


on had taken her by the Wriſt, and that ſhe 
had not been ſo ill uſed by any Man, and complained of Pain. And de- 
poned, That that Afternoon Finhaven appeared to be very drunk. Cauſa 
ſcientizepatet. And this is the Truth as ſhe ſhould anſwer to Gop. . 

oy 52 . - +, Elizabeth Vilant. 
i Ab. CockBuRNs, 


b Meik, Servant to the before - named and deſigned Margaret Car- 

negie, ſolemnly ſworn, purged, examined and interrogate, depontd, 
That in the Evening on the ninth of Aday laſt, Finhaven came up to the 
ouſe, and the Door being thut atter him, ſhe came 
up after into the ſaid Houſe: And ſhe turning about upon ſome People 
knocking at the Door, and opening the ſame, there came in two or three 
Noblemen or Gentlemen with drawn Swords; and Finhaven being then 
in the Trance *, ſhe took him by the Sleeve, and put him in the Peat- 


houſe, and lockt the Door of the Peat-houſe ; and when the Bailie came 


in ſearch of him, ſhe delivered the Key to the Bailie, who took him our. 
And deponed, T hat Finhaven was Gaye fin and when ſhe ſaw him, 


he was all beſpattered with Dirt. Cauſa ſcientiæ patet. And this is the 


deponed ſhe could not write, 
| Ap. CockBURNE. 


Tlliani quia gov Shoemaker in Forfar, ſolemnly ſworn, purged, exa- 
mined and interrogate, deponed, That the 'Time and Place libelled, 


Truth as ſhe ſhould anſwer to Gop. 


the Deponent being at his on Stair-foot, ſaw two Gentlemen ſtanding + 


together whom he then did not know, and one of them did throw the other 


in the Puddle; and that Gentleman who was thrown in the Puddle was 


taken forth thereof by another whom he did not know : And when he got 
up, he drew his Sword, and went up towards other three that were ſtand- 
ing together, and the Gentleman who threw him in the Puddle was nigh 
them; he did not ſee the ſaid Gentleman puſh with his Sword at any. 
Deponed, "That my Lord Strathmore was one of the three that was ſtand- 
ing there, did not ſee him fall, but ſaw him carried away. Deponed, That 
after the Mob roſe, he then ſaw Finhaven the Pannel, whom he knew to 
be the Gentleman that was thrown in the Puddle, and that he was chaſed 
back by two Gentlemen with drawn Swords to my Lady Auchterhonſe's 
Houle. Cauſa ſcientiæ patet. And this is Truth as he ſhould anſwer to 
Gob; and cannot write. | W. CALDERWooD. 


D Cauty, Merchant, and one of the Bailies of Forfar, ſolemnly 

ſworn, purged, examined and interrogate, deponed, T hat upon the 
ninth of May luſt, about Nine o'Clock in the Evening, the Deponent 
being in a Houſe near to the Lady Auchterhauſe's Lodgings, there came a 
Servant, and told that there was very bad News that Night; That the Earl 
of Strathmore was killed by Finhaven : Upon which the Deponent went to 
the Streets, and there found a great Mob, who told the fame which he 
had heard before. Whereupon the Deponent went towards Mr. Dick/or's 
Houſe, to which Place the Earl of Strathmere was carried; and then the 
Deponent met with, at leaſt did ſee, Mr. Thomas Lyon and Bridgeton, but 
cannot be ſure if my Lord Ro/ehill was with them, who went towards the 
Lady Auchterkouſe's Lodgings : And Mr. Fletcher of Balinfkow told the 
Deponent, That he wanted a fore Hammer, to break open the Lady Aucb- 
terbouſe's Door ; whereupon the Deponent being a Magiſtrate, told, that 
it was his Duty to preſerve the Peace, and prevent any illegal Proceed- 
ings, or bad Conſequences therefrom, Thereafter the Deponent went to- 
wards my Lady Auchterhouſe's Lodgings, and there found Mr. Thomas Lyon 
and Bridgeton, and demanded their Arms, which they delivered to the 
Deponent ; and thereafter went to the ſaid Lodgings, got Acceſs, my La- 
dy Auchterheuſe's Servant delivering the Key of the Peat-houſe, where he 


found Finbaven lying upon Lint ſpread above the Peats, notwithſtanding 


at firſt the Lady and her Servants denied he was there ; and the Depo- 
nent told Finhaven, he was his Priſoner ; and he aſked the Deponent, how 
the Earl of Strathmore was? And the Deponent told he was very bad, as he 
was informed, And the Deponent having diſperſed the Mob, cauſed car- 
ry Finhaven to the Priſon ; and when he came to Priſon, he fell a crying 
to a great Extremity, as if he had been diſtracted, and ſaid, It was the 
win Misfortune that could happen him; and ſaid, That he deſerved to 
e hanged for wounding ſuch a worthy Earl: And deponed, That Finha- 
ven appeared to the Deponent to be in Liquor, and drunk; but he did re- 
gret his Misfortune in the ſame Manner as if he had been ſober. De- 
poned, That he was frequently in Priſon with Firhaven, and in two or 
three Days after he was impriſoned, he heard him ſay, That there had been 
ſome Grudge or Miſunderſtanding betwixt the Earl of Strathmore and him, 
but that afterwards it was better cultivate, and in a manner done away; 
but did not hear the Cauſe of the ſaid Grudge or Miſunderſtanding expreſt. 
Depened, That when he heard F:nhaven regret the Misfortune that had 
happened the Earl of Strathmore, he ſaid the Deſign was againſt another, 
namely, Lyon of Bridgeton. Cauſa ſcientiæ patet. And this is the Truth 
as he ſhould anſwer to Gop. David Cauty. 
| W. CaLrDERwWooD., 


ff exander Binnie, Provoſt of Forfar, ſolemnly ſworn, purged, exami- 
ned and interrogate, deponed, That while the Pannel was in Priſon 
within the Tolbooth of Ferſar, he the Deponent did frequently vifit 
him, and he did hear Finhaven fay, That there had been ſome Miſtakes 
and Miſunderſtandings betwixt him and my Lord Strathmore, on account 
of a Proceſs of Baſtardy that was depending before the Lords of Seſſion, 
but did not hear him ſpeak as if he was under any Grudge or Re- 
ſentment on that Account. Depened, That about a Month before the 
ſaid Earl's Death, he the Deponent was occaſionally at a Burial 
with the ſaid deceaſed Earl and the Pannel, betwixt whom the De- 
ponent obſerved nothing like Miſunderitanding, but that thejr Car- 
riage to one another was civil; and particularly remembcrs, that at 


the Time Finhaven drunk a Glaſs to the Health of the Counteſs of 


Jig. Paſſage from the Kitchen to the Chambers. 
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en, which broke with its 
— _ 3 roy, Houſe of Clerk Dickſon in Forfar : And 
walk the Earl of Strathmore went to take his Horſe, the Pannel and the 
Beonent waited of him. And being interrogate, If on that Day he beard 
the Earl of Strathmore invite the Pannel to viſit him? Depened negative; 
and; from a Letter put into the Clerk's Hands, apprehends that they were 
not in a Courſe of 2 Cauſe ſcientia patet. And chis is the Truth 
. „ DA. ERxSxKIxE. 
relative to the above Depoſition.] 


«#5. 


© [Follows the Le | 
kam FO 
Mu E propoſe to have an Meeting at your Houſe, on Tueſday next, to 
« VV - gnifh that Affair of Mr. Martine's ; wherefore, if your Conve- 
% niency could allow, I wiſh you would make an Viſit to my Lord Strath- 
« ore, to ſatisfy him, and that he may fend one Mandate, fo as that every 
44 Tuning may go on as was propoſed, Your Anſwer is expected by, Sir, 
. ee e e . ae „ Your moſt humble Servant, 


n A. CARNEGIE.” 
inbaven, Third May, One Thouſand | 
gy — Hundred and T wenty-eight. 
Directed on the Back thus,” 
To Provoſt © Alexander Binnie in Forfar.” 
10 Second of Auguſt, One Thouſand Seven Hundred and 
mes 3-F ay This 1s 2 Letter to which Alexander Binnie, Pro- 


voſt of Forfar, his Depoſition of this Date relates. 
| | | Ap. COCKBURNE, 


— Carnegie, Brother- german to Patrick Carnegie of Lours, ſolemnly 
ſworn, purged, examined, and interrogate, deponed, That he knew 
that there was nota very good Underſtanding betwixt the deceaſcd Earl of 
Strathmore and the Pannel, and for the Space of two Years they had not 
viſited one another; but he never did hear the Pannel expreſs any Grudge 
or | Reſentment againſt my Lord Strathmore, Did hear that about two 
Years ago or thereabouts, there fell out ſome Miſtakes in diſeourſin about 
a Bargain of Meal ; and that the Pannel was, as he heard, that Night at 
Glammis, but went away next Morning about Four o'Clock ; but he the 
Deponent was not preſent with them at ſaid time; but did hear, that what 
happened betwixt them at that time, gave riſe to ſome Miſunderſtandings. 
Caſa ſcientiæ patet. And this is the Truth as he ſhould anſwer to Gop. 
Charles Curnegie. 

. Da. ERSEKIxE. 


81 R Alexander Medderburn of Blackneſs, ſolemnly ſworn, purged, exa- 
mined and interrogate, depon-d, That about the End of October, One 
Thouſand Seven Hundred and "Twenty-ſix, there was a Meeting of the 
Gentlemen of the Shire of Angus, concerning their Affairs, in the Town of 
Forfar, where the deceaſt Earl of Strathmore was choſen Preſes of the 
Meeting; and that the Laird of Finhav-n, who was there alſo, called 
down the Deponent to the Street, and expreſt himſelf to this Purpoſe : 
That he had met with ſeveral Diſobligations from the Earl of Strathmore, 
of which there was juſt now an Inſtance, That the Earl being Preſes of 
the Meeting, had kept him out of a Committee that was then choſen; That 
the Earl was his Debitor, and was owing him ſeveral Years annual Rents; 
That he did not much notice, but that he would reſent, or make the Earl 
repent what he had met with, or Words to that purpoſe: And this he 
ſaid with an Aſleveration, and deſired the Deponent to acquaint the Earl 
with what he had ſaid : But the Deponent refuſed it, and ſaid they were 
all Friends together, and he would forget it againſt To-morrow. And 
deponed, That he, the Deponent, that ſame Night did ſpeak to my Lord 
Gray, to ſpeak to my Lord Strathmore, to get Finhaven added to the Com- 
mittee, ſaying, That would make all Things right; But my Lord Gray 
returned no Anſwcrto the Deponent. Cauſa ſcientiæ pat.t, And this is 
the 'I'ruth as he ſaould anſwer to Gop. | 

Alex. Medderburn. 


Wa. PRINGLE. 
lien Douglas, late Provoſt and Chirurgeon-Apothecary in For far, 


ſolemnly ſworn, purged, examined and interrogate, deponed, 
That upon the Niuth of May laſt, at Nine o' Clock at Night, the 
Deponent was called to the Earl of Stra:hmore, who had got a Wound; 
and having panſed and dreſſed the Wound, he found it went in about 
three Inches and a Half above the Navel, and came out to the Back-bone, 
about two Inches below; that he firſt dreft the Wound in the Belly, and 
then that in the Back; that the Earl having aſked his Opinion of it; he 
ſaid he was not without great Hazard, and deſired more Affiltance ; where- 
upon an Expreſs was diſpatched to Dundee for Phyſicians; that the De- 
punent thought the Wound mortal, and did not think any could recover 
of that Wound; the Earl lived about forty-nine Hours thereafter, and 
dicd upon the Saturday's Night, at Ten o'Clock, of the foreſaid Wound. 
D/poned, That the Earl ſaid to him, That Finhaven had given him that 
Wound, and that atter he gave the firſt Thruſt, he preſſed the Pomel of 
the Sword forward with his Breaſt; and that it was the Deponent's Opi- 
nion, from what he obſerved, whatever Sword had given that Wound, 
was either ruſty or had a Nitch in, which brought out tne Omenrum with- 
out the Belly; and the Deponent afterward having ſeen the Sword, which 
was called Finhaven's Sword, he perceived a Nitch in it, ſome more than 
2 Hand-brode from the Hilt. Cauſa ſcientiæ patet. And this is the 
Truth as he ſhould anſwer to Gon. 
| William Douglas. 
WA. PrIxGLE. 


Hamas Crichton, Chirurgeon-Apothecary in Dundee, eee, Vr 

purged, examined and interrogate, depened, That upon the Evening 
of the Ninth of May laft, the Deponent was ſent for from Dundee, to 
wait on the now deceaſt Earl of Strathmore, and arrived at Forfar next 
Morning about One o' Clock, and there ſaw the Wound the Earl had re- 
ceived, which appear'd to the Deponont to have been by a Sword, which had 
entered about three Inches and a half above the Navel, and had gone out 
at the Back, about four Inches from the Back-bone, a good deal lower 
_ where the Sword entered; and the Deponent faid the Wound was 

O. IX. 


| 


* 


for the Murder of Charles Earl of Strathmore. (58) 


mortal to his Apprehenſion ;/ and that the Earl of Strathmore died thereof, 
in about two Days after the receiving of it. And deponed, That the 
Defun& told the Deponent, that F.xhaven had | has him that Wound; 
that he did not believe he deſigned it for him, and yet there was one Cir- 
cumſtance which he co Id not account for, viz. That after the Sword 
had entered his Body, Finhaven preſſed it forward, till their Bodies were 
cloſe together. Deponed, That Brid;eton is a good deal taller than my 


| Lord Strathmere was: And that my Lord Strathmore wore a fair Wig, and 
Bridgeton wore a black one uſually, Canſa ſcientia patet. And this is 


Truth as he ſhould anſwer to Gop. 
| | » Crichton. 
AnD. FLETCHER. 


D. Jabn Wedderburn, Phyſician in Dundee, ſolemnly ſworn, purged, 

| examined and interrogate, depened, That he was called to wait on 
the Earl of Strathmore, when he received the Wound upon the Ninth of 
May laſt ; and the Deponent ſaw him next Morning early; and upon 
viewing the Wound, it appeared to the Deponent to have been given by a 
three-cornered Sword, which had entered about three Inches above the 
Navel, and went out in the Back on the Left-ſide, ſome Inches from the 
Back-bone, and about two Inches lower than where it had entered ; and 


| the Wound was to the Deponent's Aprehenſion mortal; and accordingly 


— 


the Earl of Strathmore died of that Wound upon Saturday Night, about two 
Days after he had received it; and the Deponent thereafter ſaw the De- 
funct opened, whereby it appeared, that the Weapon had paſſed through 
the Caul, the Gut-Colon, and the Plexus meſentericus. And deponed, That 
the Defunct told him, that he had an Impreſſion, that the Perſon who gave 
him the Wound, had, by applying his Belly to the Pomel of the Sword, 
puſhed it forward upon him. Deponed, That Bridgeton is of a much taller 
Stature, than my Lord Strathniore was z. and that my Lord Strathmore 
uſually wore a fair Wig, and Bridgeton a black one. Cauſe ſcientiæ patet, 
And this is the Truth as he ſhould anſwer to Gon. 
2 Medderburn. 
| ND. FLETCHER. 
R. Charles Fotheringhame, Phyſician in Dundee, ſolemnly ſworn, 
purged, examined and interrogated, deponed conform to Thomas 
Crichton, the former Witneſs, in omnibus. Cauſe ſcientiæ patet. And 
this is the Truth as he ſhould anſwer to Gop. 
Cha. Father inghame. 


AD. CoOCKBURNE, 


[Follows the Witneſſes for the Pannel's Exculpation.] 


Meret Carnegie, Lady Auchterhouſe, ſolemnly ſworn, purged, exa- 
mined and interrogate, ut ſupra, deponed, That on the Afternoon 
of the Ninth of May laſt, the Earl of Strathmore, Bridgeten, and Finhaven, 
were in the Deponent's Houſe ; ſhe obſerved no manner of Difference be- 
twixt the Karl of Strathmore and Finhaven; and that the Pannel and the 
other Company drunk my Lady Strathmore's Health twice over, and the 
Pannel toffed up the Glaſs; during that time Bridgeton was ufing rough 
Expreſſions to the Pannel, and was taking him by the Breaſt, and very rude 
to him; and that when a Glaſs of Brandy was brought, ſhe deſired Bridge- 
ton to take a Dram, and he deſired it ſhould be given to Finhaven, her Bro- 
ther; but ſhe ſaid no, for it did appear to her he did not want it, for he 
was then very drunk; and that Bridgeton took her the Deponent by the 
Wriſt, and ſqueezed it hard, and ſaid it would be no Difficulty to break it; 
and during the ſame Time, Bridgeton took Finhaven by the Arm, and 
ſtruck his Hand down to the Table, and ſaid, Will ye not agree to give 
one of your Daughters to Ry/ehil/? And Bridgeton further ſaid, If he was 
a young Man, and if Finhaven refuſed him one of his Daughters, he would 
maul him, and with that ſhook his Hand over him. And depined, She 
never knew nor heard of her Brother's being quarrelſome. Cauſa ſcientiæ 
patet, And this is the Truth as the ſhould anſwer to Gon. 
| Margaret Carnegie. 
AD. COCKBURNE, 
D. John Kinloch, Phyſician in Dundee, ſolemnly ſworn, purged, exa- 
mined and interrogate, ut ſupra, deponed, That on the Ninth of May 
Iaſt, after Lours's Daughter's Burial, the Deponent was in Clerk Dicl- 
Jon's Houſe in Forfar, in a Room with the Pannel, who aſk«d the Depo- 
nent, if he would go into another Room, where the Earl of Strathmore 
was, to ſee his Lordſhip; and accordingly they went into the Room 
where the Earl was, and ſtayed there about an Hour, and drunk ſeveral 
Bottles o: Wine together; and during that time, he ſaw nothing but mu- 
tual Civilitics in the Company, without the leaſt Appearance of Quarrels, 
Cauſa ſcientiæ patet. And this is the Truth as he ſhould anſwer to Goo. 


John Xinloch. 

W. Cal DpER wood. 

Du Derune, Sadler, in Canongate, ſolemnly ſworn, purged, examined 
and interrogate, ut ſupra, deponed, That, in the End of February, 

or Beginning of March laſt, the deceaſed Charles Earl of Strathmire and 
Finhaven the Pannel, with another Gentleman, whom the Deponent did 
not know, came to the Deponent's Houſe, called for a Dram, which the 
Deponent ſerved them with himſelf : and the Earl firſt drunk to Finhaven 
and his Family, and then Finhaven drunk the Earl of Strathmore's Health 
and his Family's; and at ſeveral other times, when the Earl was not 
preſent, the Deponent ſaw and heard Finhaven drink to the ſaid Earl of 
Strathmore's Health. Depon:d, He has had Occaſion often to ſee Finhaven, 
and be in company with him, and obſerved him always to be of a good 


Temper, and no ways inclined to Quarrels. Cauſa ſcientiæ patet. And 
this is the Truth as he ſhould anſwer to Gop. yr 7 


* * 


David Denune. 
W. Cal DbERwWOOPD. 


Du Ogilvie, Son to Sir Fohn Ogilvie of Inverquharrity, ſolemnl y 

ſworn, purged, examined and interrogate, ut ſupra, deponed, That 
he has had frequent Occaſions of being in company with the Pannel, and 
has oft-times heard him teſtify his Reſpect and Regard for the late Earl of 
Strathmore, by naming and drinking to his Health ; and particularly did 
hear him do fo at his own Houſe; in the Month of March or April laſt, when 
the Deponent was viſiting him; that is to ſay, did hear him drink both to the 
Earl's Health and his Counteſs's. Deponed, That for theſe three or four 
Years paſt, he = becn intimately acquainted with the Pannel, and obſerv:d 


him 


— SHI SD nA AR hl 
2 LI na 


--_ 


(59) 


him always, to be of à good and peaceable Temper; and the Charactet he 


this is the Truth as he ſhould anſwer to GO. 
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always heard him get in the Country, was, That he was of 4 peaceable 


and good Temper, and no Ways quarrelſome. Cauſa ſcientiæ patet. And 
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| M. 2 Martine, Miniſter of the Goſpel at Oiblo, ſolemnly ſworn, 


purged, examined and interrogate, ut ſupra, deponed, That he the 
Deponent having had ſome Affair to do with the deceaſed Earl of Strath- 
mor e, as one of the Heritors within the Deponent's. Pariſb, on which 


\ 


Account the Deponent went to wait of his Lordſhip at his Houſe of Glam- 


mis, but had the Misfortune to miſs him; and upon his Return, having 
waited of the Pannel, and ſpoke to him of the Affair, telling him how he 
had miſſed my Lord, and defired that the Pannel would fall upon fome 
Expedient to bring either his Lordſhip, or ſome from him, to meet with 


the reſt of the Heritors. Upon which the Pannel adviſed the Deponent 


once more to wait of his Lordſhip at Glammis'; and for his Recommenda- 
tion and Introduction, he would write a Letter to the Earl, and acquaint 
him in it, that he was the Bearer. Accordingly the Pannel did write a 
Letter to the Earl to the foreſaid Purpoſe, which he delivered to the De- 

nent; and with it he the Deponent did again go to Glammis, and at that 


0 
Time al ſo had the Misfortune to miſs his ee : Upon which he the | 
- Deponent delivered the Letter to one Mr. Greenhi//, the Earl's Servant; 


and the Meeting of the Heritors holding upon the Meaneſday thereafter, 
the ſaid Mr. Greenhill came from his Lordſhip, and attended the Meeting: 
And deponed, That the writing of the foreſaid Letter, and delivering of it, 
was about the End of March, or Beginning of April laſt, Deponed, That 
the Deponent has for theſe three 2 paſt been intimately acquaint 
with the Pannel; and during the whole Courſe of his Acquaintance, he 
obſerved him always to be regular in his Life, and of a peaceable Temper 
and Diſpoſition, which is the Character he bears in the Country. Cauſa 
ſtienlia patet. And this is the Truth as he ſhould anſwer to Gon. 
0 John Martine, 
DA. ERSKINE. 


M R. James Maxwell, Miniſter of the Goſpel at Forfar, ſolemnly ſworn, 
p 


urged, examined and interrogate, ut ſupra, deponed, That ſoon after 


the Earl of Strathmore received his Wound, the Deponent waited of him, 


and from him he went to the Priſon and viſited the Pannel, whom he 
found in great Diſorder, and under the Impreſſions of Drunkenneſs, his 
-Cloaths being all covered with Mire, and his Face beſmired with Dirt ; 
the Deponent helped him to take off his Cloaths, and ſent for a Coat and 
ſome Linens of his own to put on, at leaſt the Coat was his own, which 
he helped to put on him, and to waſh and clean his Face. The Depo- 
nent ſpoke to him ſuitably to the Occaſion of his Viſit, both in reſpect 
to his Drunkenneſs, and what was publiſhed abroad he had committed 
upon the Earl of Strathmore, by giving him a Wound; upon hearing 
whereof, 'and the Deponent further ſaying, That he had to his great Sa- 
tis faction heard the Earl of Strathmore pray to God to forgive him: Upon 
this the Pannel fell into the greateſt Diſorder, toſſing himſelf backwards 
and forwards upon a Table, and hanging his Head downwards, cried 
out, Good Gor ! have T wounded the Earl of Strathmore, a Perſon for 
whom [I had great Kindneſs, and againſt whom I had no Deſign. Cauſa 
ſcientiæ patet. And this is the Truth as he ſhould anſwer to Gon. 
| Ja. Maxwell, 
Da. Er$KINE. 


The Lords Juſtice-Clerk and Commiſſioners of Juſticiary, ordained the 
Aſſize to incloſe inſtantly, and return their Verdict, in this Place, againſt 
To-morrow at Twelve o'Clock, and the haill Fifteen to be then preſent, 
each under the Pain of Law, and the Pannel to be carried back to Priſon. 


Curia Juſticiaria S. D. N. Regis, tenta in novo S:ſſionis Domo Burgi de 
Edinburgh, tertio Die Menſis Auguſti, Millgſimo ſeptingenteſimo vigeſimo 
octavo, per honorabiles Viros Adamum Cockburne de Ormiſtoun, Fr/tici- 
arium Clericum; Dominum Gulielmum Calderwood de Poltoun, Magi— 

rum Davidem Erſkine de Dun, Dominum Gualterum Pringle % New- 
hall, et Magiſtrum Andream Fletcher de Miltoun, Commiſſionarios Fuſ- 
ticiariæ dict. S. D. N. Regis. 
Curia legitime fir mata. 
Intran. 


ames Carnegie of Finbaven, Pannel, 
Indicted and accuſed, as in all the former Sederunts. 


The foregoing Perſons who paſſed upon the Aſſize of the above Pannel, 
returned their Verdict in Preſence of the ſaid Lords, and whereof the Te- 
nor follows: 
ec ff, Pinburgo, the Third of Aug, One Thouſand Seven Hundred and 
60 Twenty-cight Years, the above Aſſize having incloſed, did chooſe 
« Sir Robert Dicſſon of Inveræſt to be their Chancellor, and George Hali- 
« burton of Fordel to be their Clerk: And having conſidered the Indictment 
« purſued at the Inſtance of Suſunna, Counteſs of Strathmore, and Mr, 
„James Lyon, Brother-German and nearelt of Kin to the deceaſt Char/e; 
« Earl of Strathmore, with Concourſe, and at the Inſtance of Duncan 
e Forbes, Eſq. his Majeſty's Advocate, for his Highneſs's Intereſt, againſt 
James Carnegie of Finbaven, Pannel; the Lords Juſtice-Clerk and Com- 
« miſſioners of Juſticiary their Interlocutor thereupon, with the Witneſ- 
e ſes Depoſitions adduced for proving thereof; with the Witneſſes De- 
% poſitions adduced for the Pannel's Exculpation : They, by Plurality 
« of Voices, find the Pannel Not Guilty. In Witneſs whereof thir Pre- 
t ſents are ſubſcribed by our ſaid Chancellor and Clerk, in our Names, 
« Place, Day, Month and Year of Gop above-written.” 

Ro. DieksoN, Chancellor. 
Geo. Haliburton, Clerk. 


The Lords Fuftice-Clerk and Commiſſioners of Fuſticiary, having conſidered the 
foregoing Verdict of Afize returned againſt James Carnegie of Finhaven, 
Pannel : They effotlzied, and hereby afſalzie him ſimpliciter, and diſmiſſed, 
and hereby difmifs bim from the Bar. 

Ap. COCKBURNE, 


3. The Trial of James, Carnegie of Finhaven, 


; ABSTRACT of re of PARLIAMENT, in the very Words of the 
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Statutes themlelyes, referred to in the foregoing Arguments. 
Es I. Pa 3; A 51. intitled, Os FoxzTwoucur Felony Au 
#/ . CHAUD MELLA ; Statutes, ** That as ſoon as any Complaint is made 
to Juſtices, Sheriffs, Baillies, &c. they Thatl enquire diligently 
e (i. e.) without onie Favour, gif the Deed was done upon Fbfe- 
„ thought Felony, or throw ſudden chaud melia: And gif it be 
found forethought Felony——the Life and Goods of the Treſpaſſer 
40 to be in the King's Will :!———And gif the Treſpaſs be done of 
_ * Tudden chaud mella, the Party ſkaithed ſhall follow, and the Part 
e Tranſgreflor defend, after the Courſe of the old Laws of the Realm,” 


Fames I. Parl. 6. A 95. intitled, Tre MANnSLAYER sul BE. Fbn- 
SsSbED UNTIL HE BE PUT FURTH OF THE REALM, OR BROUGHT AGAIN 
To THE PLACE OF THE SLAUCHTER ; (the Act appointing. the Me- 
thod of purſuing Manſlayers) ſtatutes, That quhairever he happenis 
<< to be takin, that Schireffe, Stuart, or Bailie of the Regality, fall ſend 
© him to the Schireffe of the nixt Schireffdom, the quhilk ſall receive 
„ him, and ſend him to the nixt Schireffe, and ſwafoorth from Schi- 
e“ reffe to Schireffe, quhill he be put to the Schireffe of the Schire 
© where the Deede was done, and there fall the Law be miniſtred to 
* the Party: And gif it be forethought Felony, he fall die therefore.” 
James I. Parl. 6. A gs. intitled, Or Ixus TIN OF FoRETHOVGHT 
FELONY TO BE TAKEN BY AN A+$IZE,; it ſtatutes, That the Offi- 
„ ciars (i. e. the Judges ordinary) ſhall give them the Knowledge of 
an Aſſize, whether it be forethought Felony, or ſuddenly done: 
„ And gif it be ſuddenly done, demain them as the Law treats of be- 
vhs os And gif it be forethought Felony, - —demain them as Law 
cc Wi FP A f 141 {N= 


James III. Parl. 5, AA 35. intitled, Or SLAUCHTER, or FORETHOUGHT 
FELONY, OF SUDDANTIE, AND FLYING To GIRTH., Item, ©* Becauſe 
«© of the eſchewing of great Slauchter quhich has been right commoun 
« amongſt the King's 5 nowe of late, baith of forethought Fe- 
% lony, and of Suddantic: And becauſe monie Perſons commit 
„ Slauchter upon forethought Felony, in truſte they ſall be defended 
% throw the Immunitie of the Halie Kirk and Girch, and paſſis and 
5 remainis in Sanctuaries; it is thought expedient in this preſent Par- 
„ liament for the ſtanching of the ſaid Slauchters in Time coming, 
© quhairever Slauchter is committed on forcthought Felony, and the 
«© Committer of the ſaid Slauchter paſſis and puttis him in Girth, for 
<« the Saftie of his Perſon, the Schireffe ſall come to the Ordinar, in 
Places quhair he lies under his Juriſdiction, and in Places exempt to 
c the Loris Maiſters of the Girth, and let them wit, that fick a Man 
has committed ſick a Crime, on forethought Felony, tanguam inſid- 
e ator et per indiſtriam, for quhilk the Law grants not, nor leaves not 
& ſick Perſons to joyis the Immunities of the Kirk. And the Schireffe 
& fall require the Ordinar to let a Knowledge be taken be an Aſſize on 
% fifteen Days, quhidder it be forethought Felony, or not: And if it 
„be founden forethought Felony, to be puniſhed after the King's 


„ Freedome and Immunity of Halie Kirk and Girth.“ 


James IV. Parl. 3. Ad 28. intitled, ANenT MANnSLAYERS TAKEN OR 
FUGITIVE ; ſtatutes, © That where any happens to be ſlain within the 
*« Realm, the Manſlayer ſhall be purſued (in a certain Manner), and 
«© wherever he happens to be overtane, that the Schireffe fall inconti- 
nent ſend him to the nixt Schireffe, and fo furth, quhill he be put 
< to the Schirefte of the Schire quhair the Deed was done; and there 
„ ſall Juſtice be incontinent done. And gif it be forethought Felony, 
to die therefore.“ 


James V. Parl. 4. Act 23. intitled, TE MarsTeRrs or THE GRITA 
SULD MAKE DEPUTES, QUHA SULD DELIVER MALETAc TURES, THAT 
MAY NOT PRUIK THE PRIVILEDGE THEREOF H; ſtatutes, That they 
„ ſhould be holden in all Time comeing, to deliver a] Committers of 
«© Slauchter upon forethought Felony, that flies to Girth, and others 
„ Treſpaſtcrs that breaks the ſame, and may not bruik the Priviledge 
& thereof, conform to the common Law and the Act of Parliament 
«© made thereupon of before, to the King's Officiars, aſkand and de- 
% fireand them to underly the Law.” | 


Follows the intire AR of Charles II. Parl. 1. chap. 22. intitled, CONCERN- 
ING THE SEVERAL DEGREES OF CASUAL Homicine. 


8 O UR Sovereign Lord, with Advice and Conſent of the Eſtates of 

this preſent Parliament, for removing of all Queſtion and Doubt 
ce that may ariſe hereafter in criminal Purſuits for Slaughter; STATUTES 
„ and ORDAINS, That the Cafes of Homicide after following, viz. caſual 
„ Homicide, Homicide in lawful Defence, and Homicide committed 
„ upon Thieves and Robbers breaking Houſes in the Night; or in Caſe 
« of Homicide the Time of maſterful Depredation, or in the Purſuit of 
e denounced or declared Rebels for capital Crimes, or of ſuch who affiſt 
and defend the Rebels and maſterful Depredators by Arms, and by 
Force oppoſe the Purſuit and apprehending of them, which ſhall hap- 
6 pen to fall out in 1ime coming, nor any of them, ſhall not be pu- 
4 niſhed by Death; and that notwithſtanding of any Laws or Acts of 
e Parliament, or any Practic made heretofore, or obſerved in puniſhing 
« of Slaughter: But that the Manſlayer, in any of the Caſes aforeſaid, be 
« afloilzied from any criminal Purſuit, purſucd againſt him for his Life, 
for the ſaid Slaughter, before any Judge criminal within this King- 
«© dom. Providing always, That in the Cafe of Homicide cafual, and ot 
«© Homicide in Defence, notwithſtanding that the Slayer is by this Ack 
< free from capital Puniſhment ; yet it thal] be leiſum to the Criminal 
„ Judge, with Advice of the Council, to fine in his Means, to the Uſe of 
the Defun@t's Wife and Bairns, or neareſt of Kin, or to imprifon/him. 
& And his Majeſty,with Advice foreſaid, declares, Fhat all Deciſions given 


conform to this Act, ſince the thirteenth of Feoruy, one thoufand fix 
| * Hundred 


« Laws: And if it be founden Suddantie, to be reſtorid again to the 
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«s Hundred * orty=nine Years, ſhall be as ſufficient to ſecure all Par- 


cificatam, regatu Faranum Angliæ remiſu in Daciam exercitum ſuum. 


«© ties intereſted, as if this preſent Act had been of that Date: And that 
40 all Caſes to be decided by an Judges of this Kingdom, in relation to 
«caſual Homicide in Defence, committed at any Time heretofore, ſhall 


de decided as is above expreſſed.” “ 


MAWGRIDGE' Caſe in the Qyeer's-Bench, Term. Hill. 


5 Anne Reginæ. 


AT his Sclions a the Peace held at Guildhall, London, on the Firſt of | 


& Fuh, in the fifth Vear of the Queen, Fobn Matugridge of London, 
Gent. was indicted, for that on the Seventh of June, in the ſame Year, he 


did felonioully, voluntarily, and of his Malice forethought, make an 


Afﬀault upon TVilliam Cope, Gent. and with a Sword on the ſeft Part of his 
Breaſt; near the left Pap, did him ſtrike and pierce, giving him thereby a 
mortal Wound, of which the ſaid William Cape did inſtantly die, Which 
Indictment being delivered to the Juſtices of Gaol-Delivery for Newgate, 
he was arraigned thereupon, and pleaded Not Guilty. 7 

>» e The Jury found this Special Verdict: 


That Wilkam Cope was Lieutenant of the Queen's Guards in the Tower, . 


and the principal Officer then commanding there, and was then upon the 
Guard in the Guard-Room; and that Jahn Mawgridge was then and there, 
by the Invitation of Mr. Cape, in company with the {aid Miiliam Cope, and 
with a certain Woman of Mr. Cope's Acquaintance, which Woman Mau- 


in the preſence of Mr, Cope and other Perſons there preſent, and Mar- 
gridge there did threaten the Woman; Mr. Cape did thereupon deſire Maw- 


the Woman; thereupon awg? idge did continue the reproachful Lan- 
guage to the Woman, and demanded Satisfaction of Mr. Cope, to the In- 
tent to provoke him to fight : Thereupon Mr. Cope told him 'twas not a 
convenient Place to give him Satisfaction, but at another Time and Place 
he would be ready to give it to him, and in the mean time deſired him to 
be more Civil, or to leave the Company: Thereupon Jahn Mawgridge rote 
up, and was going out of the Room; and ſo going, did ſudden]y ſnatch up 
5 Glaſs-Bottle full of Wine then ſtanding upon the Table, and violently 
threw it at him, the ſaid Mr. Cope, and therewith ſtruck him upon the Head, 
and immediately thereupon, without any Intermiſſion, drew his Sword, 
and thruſt him into the Left Part of his Breaſt, over the, Arm of one Robert 
Martin, notwithſtanding the Endeavour uſed by the ſaid Marlin to hinder 
Mawegridge from killing Mr. Cepe, and gave Mr. Cope the Wound in the 
Indictment mentioned, whereof he inftantly died. 
ther ſay, That immediately, in a little Space of Time, between Mawzridge's 
drawing bis Sword and the giving the mortal Wound by him, Mr. Cope 
did arile from his Chair where he ſate, and took another Bottle that then 
ſtood upon the Table, and threw it at Aawgridge, which did hit and break 
his Head ; That Mr. Cope had no Sword in his Hand drawn all the while; 
and that after Mau g ge had thrown the Bottle, Mr. Cape ſpake not. And 
whether this be Murder or Manſlaughter, the Jury pray the Advice of the 
Court. £1 
A Day being appointed for the Reſolution of the Court, and the Mar- 
ſbal required to bring the Priſoner to the Bar, returned he was eſcaped ; 
which being recorded, the Chief-Juſtice gave the Opinion of the Judges 
in this Manner : 

This Record being removed into this Court, the Caſe hath been argued 
before all the Judges; and all of us, except my Lord Chief- Juſtice 
Trever, arc of Opinion that Mawyridge is guilty of Murder. 

This hath been a Caſe of great Expectation. 


This Diſtinckion between Murder and Manſlaughter only, is occaſioned 
by the Statute of 23 H. VIII. and other Statutes that took away the Be- 
nefit of Clergy from Murder committed by Malice prepenſed, which Sta- 
tutes have been the Occaſion of many nice Syeculations, 

The Word Murder is known to be a Term or a Deſcription of Homi- 
cide committed in the worit Manner, which is no where uſed but in this 
Ifland, and is a Word framed by our Saxen Anceſtors in the Reign of Ca- 


nutus upon a particular Occaſion, which appears by an unconteſted Au- 


thority, Lamb. 141. In the Laws of Edward the Confefſor : Mur dra qui- 
dem indenta fuer unt in diebus Canuti Regis, qui poſt acquijuam Augliam & pu- 

1 There- 
vpon a Law was made, TI hat if any Engliſi man ſhould kill any of the Danes 
that he had left behind, if he were apprehended, he ſhould be bound to 
undergo the Ordeal I rial to clear himſelf ; and if the Murderer were not 
found within eight Days, and after that a Month was given, then if he 
could not be found, the Lille ſhould pay forty-ſix Marks, which if not able 
to pay, it [ould be Jevied upon the Hundred. Braclon 120. agrees with 
this Account. 

Though this Law ceaſed upon the Expulſion of the Dares, yet William 
the Cong terer revived it for the Security of his Na mans, as appears by his 
Laws, atter he had confirmed King Edward the Confeſſor's Laws. And 
Tiny J. Auno primo Regn', afterwards by his Law (as appears in the Ad- 
dition to Lunbert) eſtabliſhes, “That if a Man be found flain, he ſhould be 
taken to be a Frenchman, it it was not proved that he was an Eu lihman, 
and the Country was bound to enquire wheth. r the Perſon ſlain was an 
Ligliiman or a Frenchman,” Theſe Inquiſitions were taken before the 
Coroner, and returned to the Juſtices in HByre, and if the Jury found him 
an Hugliſbn an, then the Country was to be diſcharged, which Law was 
caived Hug liſſire, and the Juſtices in Eyre were alſo bound to enquire there- 
ot, until] the Statute of 14 E. III. which, as it is mentioned in Stamford, 
wis abolithed, 

tiereby a Miſtake upon the Statute of 1r/ebride is rectified, which is 
ep. 26. Murdrum de cœlero non adjudicatur coram juſticiari s, ubi per in- 
foriumunm adji.dicatum oft, ſed licum habeat niurdrum de Inter ſectis per fe oniam 
tantum, & na aliier. This was not made upon a de that he that 
killed the Perſon flain by Misfortune ſhould be hanged, but only to ex- 
plain, or rather to take off the Rigor of the Congqucror's Law, that the 
Country ſhould not be compelled to find out the Marſlayer; or if he were 
found out, he ſhould not undergo the Penalty of that Law. For as the Law 

ood, or was interpreted before that Statute, if a Man was found to be 
Jain, it was always intended, 1. That he was a Frenchman, 


for the Murder of Charles Bani af Strathmore. 


But the Jury do far- 


2. That he | 


— 


" 


(62) 


was killed by an Engliſhman. 15 That Killing was Murder. 4. If any one 
was apprehended to be the Murderer, he Was to be tried by Fire and 


Water, though he killed him by Misfortune; which. was extended beyond 


Reaſon and Juſtice in favour of the Normans - But if an Englſbman was 
killed by Misfortune, he that killed him was not in Danger of Death, be- 
cauſe it was not Felony. For, ſaith Bracfen (who wrote the latter End of 
H. III.) fol. 777 <« He that killed a Man by Misfortune, was to be diſ- 
charged.” . If the MalefaQor was not taken, then the Country was to 
be amerced. But by the Statute of Marlebridge, if it was known that the 
Perſon ſlain was a Frenebman, and was killed by Misfortue, then the 
Country ſhould. not be amerced if the Manſlayer was not taken; or if he 
were taken, he ſhould not be put to his Ordeal Trial. This ſeems to be 
the true Meaning of that Statute. | => get 

But, ſecondly, it will appear to a Demonſtration, That before that Statute, 
he that killed an Engliſhman per infortunium was never in any Danger of 
Death; for this Statute of Marlebridge was made 52 H. III. The Statute 
of Magna Charta was conſummate g H. III. and that ſuppoſes, ** That 


| every one impriſoned for the Death of a Man, and not thereof indicted, 


might of Right purſue the Writ de odio g atia; and if it was found that 


the Perſon impriſoned killed him ſe defend nd, or per infortunuim, and not 
per felon am, then he was to be bailed.” Which ſhews that he was not in 


; dang r of Death; tor if he had, he would not have been let to Bail, 2 1 /. 42. 


ereby I have given a true Account of the Senſe of the Word Murd.r, 


| 5 | what it was when (firit in the Time of Canutus) a Dune, and ſince (in Milliam 
gridge did then affront, and angry Words paſſed between them in the Room, | 


the Congue' or) when a Frenchman was killed; for, as it was then ſuppoſed 
in the Time of Canu us, the Engliſpmen hated the Danes upon the account 


of their Nation that had ſubdued them, and would upon all Occ:fions ſeck 
gridge to forbear ſuch Ulage of the Woman, ſaying that he muſt protect | 


their Deſtruction, as they did of a conſiderable Number of them in thz 
Time of Etherred, the Saxon King that preceded Canutus next ſave one; ſo 
the Conqueror had the ſame Reaſon to ſuſpect the Safety of his Normans. 
Afterwards, as appears by the Confeffor's Laws, Lamb. 141 the ſecret or 
inſidious killing of any other as well as a Foreigner was declared to be 
Murder. Bratton 120, 134, 135. Murder is thus defined, Et occulia ho- 


' minum ext antoi um & notor um otc: ſis manu hominum nequiter per petrata. With 


which agrees the other old Books of Bri'ton and Fleta : Only in caſe of a 
Foreigner it was penal to the Country ; not of a Native. ROT ©. 

Next, it may be neceſſary to ſhew what was to be underſtood by Homi- 
cide or Manſlaughter. Bracton 128. mentions the worſt Part of it, which is 
a voluntary Homicide, defined in this Manner: Si guis ex certa ſcientia & 
in «ffſultu præmeditato, ira, vel odio, vel cauſa lucri, nequiter & in felonia, ac 
contra pacem Domini Regis aliquem interfe.erit : If one knowingly, and by a 
permeditated Aſſault, by Anger or Hacred, or for Lucre-Sake, ſhould kill 
another, this was accounted Munſiuuguter; If it be done clanculs, ſaith 
Bratton, it is Murder: That was all the Difference there was between the 
one and the other, 

It appears, that ſince that of Bram the Notion of Murder is much 
altered, and comprehends all Hmic7des, whether privately or publickly 
committed, if done by Malice prepenſed. With this agrees Stam. Pl. Cor. 
18. b. At this Day (ja:th he) a Man may define Murder in another Man- 
ner than i: is defined by Bra&ton, Britton and Fleta : If any one of Malice 
prepenſed doth kill another, be he Zngi/Aman or Foreigner, if ſecretly or 
publickly, that is Murder: This was the Definition long before the mak- 
ing of the Statutes of 4 & 23 H. VIII. and the other Statutes that took 
away Clergy.” To define Murder, there muſt be maiitia precogitata, as 
alſo murdravit : So that if an Indictment be that the Party murdravit, and 
not ex mal.tia precovitata, it is but Manſlaughter, Tel. 204. 2 Cre. 28 3. 
1 Bul, 141. Bradly & Banks. So if it be ex malitia precogitata, omitting 
murdravit, it is but Manſlaughter, Dyer 261. Pl. 26—304. Pl. 56. Vide 
Stat. 10 E. III. cap. 2. The Parliament complained that Murderers, Sc. 
were eneouraged to offend, becauſe Pardons of Manſlaughters were granted 
ſo eaſily; the Act therefore prohibits the granting thereof. 13 K. II. re- 
Cites the ſame Miſchief, and great Damage by Treaſons, Murders, Cc. 
becauſe Pardons have been eaſily granted: Therefore the Act doth pro- 
vide, That if a Charter for the Heath of a Man be alledged before any 
Juſtice, in which Charter it is not ſpecified that he of whoſe Death any 
ſuch is arraigned was murdered or ſlain by Await, Aſſault or Malice pre- 
penſed, it ſhall be enquired, whether he was murdered or ſlain by Aſſault, 
Await, or Malice prepenſed; and if it be ſo found, the Charter of Pardon 
ſhall be diſallowed.” This is a plain Deſcription of Murder, as it was 
taken to be according to the common Underſtanding of Men. 

Ever ſince the killing of a Man by Affault of Malice prepenſed hath 
been allowed to be Murder, and to comprehend the other two Inſtances, 
But becauſe that Way of killing by Poiſon did not come under the ancient 
Definition of Bracton, &c. which is ſaid to he manu hominum perpetrata, or 
of this Statute of 13 R. II. Therefore by the Statute of 1 E. VI. c. 12. 
it was enacted, I hat wilful poiſoning of any Perſon ſhould be account- 
ed wilful Murder of Malice prepenſed.” | 

One Thing more is fit to be obſerved, That in all Indictments for Murder 
a Man is not charged politively, that he did murder the Perſon lain, but that 
he ex malitia precogitata, in ipſum inſultum fecit, ac cum quodam gladio, he gave 
him a Wound whereof he died: Et ſic ex malitia precogitata ipſum ni rdravit, ſo 
the Murder is charged upon him by way of Conclufion, and as a Conſequence 
from the antecedent Matter that is poſitively alledged. Jo come cloſe to 
a State of the preſent Queſtion, It doth appear that Maugriage threw the 
Bottle at Mr. Cope without any Provocation given to him; for the Differ- 
ence was between him and the Woman that was there in Company, and 
his Behaviour was ſo rude and diſtaſteful as did induce Captain Cope to de- 
fire him to leave the Room, where he was only a Gueſt to him, and there 
by his Permiſſion; this Cope might reaſonably do, which could be no 
Cauſe to provoke Mawgridge to make the leaſt Aſſault upon him: There- 
fore I ſha}l maintain theſe three Poſitions : | | | 

1. That in this Caſe there is expreſs Malice by the Nature and Manner 
of Maivgrilge's throwing the Bottle, and drawing his Sword immediately 
thereupon. 

2. That Mr. Cope's throwing a Bottle at Mawgridge, whereby he was 
hit and hurt before he gave Mr. Cope the mortal Wound, cannot make any 
Alteration in the Offence by reducing it to be of ſo low a Degree as Man- 
laughter, | | 

3. I ſhall conſider what is ſuch a Provocation, as will make the Act of 
killing to be but a Manſlaughter only. 
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. Here is expreſs Malice, that appears by the Nature of theAftian.”! 
1 have ho Abies 2 Miſtake, by not well conſidering what the Paſ- 


ſion of Malice is; they have conſtrued it to be a Rancour of Mind lodged” 
in the Perſon killing, 5 ſome conſiderable Time be fore the Commiffon 
of the Fact, which is a Miſtake an 
between Hatred and MG: Envy, F 


pad ; Envy properly is a repining, or being grieved at tie Happineſs and 


y of another, Invidus alter ius rebus macreſeit opimit. 
2 5 b . . 
4 and ſettled in the Mind of one towards another, which admits 
of ſeveral Degrees. It may arrive to ſo high a , and may carry a 
Man fo far as to wiſh the Hurt of him, though not to perpetrate it himſelf. 
.2dh. Malice is a Deſign formed of og 
data opera 
licious, 2 It. 42. 
eager, ſharp, and cruel. the 


out of Mahce prepenſed 


« be voluntarily, the Law will imply Malice.” Therefore when a Man 
ſhall; without any Prevocation, ſtab another with a Dagger, or knock 
out his Brains with a Bottle, this is expreſs Malice, for he deſignedly and 

did him the Miſchief, This is ſuch an Act that is malicious 


urpoſel V | | 
# the Nate of the Act itſelf, if found by a Jury, though it be ſudden, | 
and the Words ex malitia præcogitata are not in the Verdict, 1 Cre. 131. 


Halloway's Caſe, who was Woodward of Ofterly-Park, in Mida ger; a 
Boy came there to cut [ſteal] Wood, whom by Chance he eſpying, and 
the Boy being imme: o him te 
which the Boy obeying, Hallway tied him to an Horſe's Tail with a Cord 
that the Boy had, then gave him two Blows, the Horſe ran away and 
brake the Boy's Shoulder, whereof he died, This was ruled to be Mur- 
der by all the Juſtices and Barons, except Juſtice Hutton, who only 
doubted thereof; and that was a ſtronger Caſe than this; for there was 
ſome Kind of Provocation in the Boy, who was ſtealing the Wood in the 
Park, of which Hallauay had the Care; and it cannot be reaſonably 
thought, that he deſigned more than the Chaſtiſement of the Boy, and the 
Horſe running away in that Manner was a Surprize to Halleway ; yet in 
regard the Boy did not reſiſt him, his tying him to the Horſe's Tail was 
an Act of Cruelty, the Event whereof proving ſo fatal; it was adjudged 
to be Malice prepenſed, though of a ſuddain, and in the Heat of Paſſion. 
This Caſe is reported in Jones, 12 Pal. 585. And there held, that the 
Court could determine it fo be Malice prepenſed upon the ſpecial Matter 
found, Crompt n 23. Two playing at Tables fall out in their Game, one 
pon a ſucdain kills the other with a Dagger: This was held to be Mur- 
der by Bromley at Cheſter Aſſizes, 27 Eliz. So in this Caſe, if the Bottle 


had killed Mr. Cope befote he had returned the Bottle upon Mawgridge, | 


that would have been Murder without all Manner of Doubt. 

In the ſecond Place, I come now to conſider whether Mr. Cope's re- 
turning a Buttle upon Mawgridge before he gave him the mortal Wound 
with the Sword, ſhall have any Manner of Influence upon the Caſe: I 
hold not. Firft, Becauſe Mawgridge by his throwing the Bottle had ma- 
niſeſted a malicious Deſign, Secondly, His Sword was drawn immediate- 
ly to ſupply the Miſchief which the Bottle might fall ſhort of. Thirdly, 

he throwing the Bottle by Captain Cope was juſtifiable and Jawful ; and 
though he had wounded Mawgridge, he might have juſtified it in an Ac- 
tion of Aſſault and Battery, and therefore cannot be any Provocation to 
Mawgridge to. ſtab him with his Sword. That the throwing the Bottle is 
a Demonſtration of Malice is not to be controverted ; for if upon that vi- 
olent Act he had killed Mr. Cope, it had been Murder, Now it hath been 
held, I hat if A. of his Malice prepenſed aſſaults B. to kill him, and B. 
draws his Sword and attacks A. and purſues' him, then 4. for his own 
Safety gives back, and retreats to a Wall, B. ſtill purſuing him with his 
drawn Sword, A. in his Defence kills B. This is Murder in A. For A. 
having Malice againſt B, and in purſuance thereof endeavouring to kill 
him, is anſwerable for ail the Conſequences, of which he was the original 
Cauſe. It is not reaſonable for any Man that is'dangerouſly aſſaulted, and 
when he perceives his Life in Danger from his Adverſary, but-to have Li- 
berty for the Security of his own Life, to purſue him that maliciouſly aſ- 
ſaulted him; for “ he that hath manifeſted that he hath Malice againſt 
anather, is not fit to be truſted with a dangerous Weapon in his Hand *,” 
Dalt. 292. Hal 42. And fo reſolved by all the Judges, 18 Car. II. when 
they met in Se, jeanis-Ian, in Preparation for my Lord A7ley's Trial, 
Dat. 272. If A. of Malice prepenſed, diſcharge a Piſtol at B. and then 
runs away, B. purſues him, and 4. turns back, and in his own Defence 
kills B. Id is Murder, This I held to be gocd Law; for A. had a milici- 
ous Intent againſt B. and his Retreat after he had diſcharged his Piſtol at 
B. was not becauſe he repented, but for his own Safety. 
In a ſet Duel, there are mutual Paſſes made between the Combatants, 
t if there be original Malice between the Parties, it is not the Inter- 
change of Blows will make an Alteration, or be any Mitigation of the 
Offence of Killing. Therefore I hold, if Mawgridge had thrown the 
Bottle at Mr. Cape, and Mr. Cepe had returned another upon him, and 
hit him, and thexeupon Mawgridge had drawn his Sword and killed Mr. 
Cape, it would have been Murder. Some will ſay, that there is a Diffe- 
rence between the Caſes ; for that the Aſſault by the Piſtol, and the 
fighting a Duel was expreſs Malice, but this is only Malice implied. Surely 
there is no Diff. rence, for Malice implied is prepenfed, as much as if there 
had been a Proof of Malice, or Hatred for ſome conſiderable time before 
the Act; for the Stroke given, or an Attempt made by Malice implied, is 
as dangerous as a Stroke given upon Malice expreſſed, therefore may be 
as lawfully reſiſted. This very Point was alſo} conſidered by the Twelve 
Judges at Ser jeants- Inn, and by them reſolved to be Murder upon the Oc- 
cafion of my Lord Morly's Caſe. When a Man attacks another with a 


from” the not well diſtinguiſhing. 
atred, and Malice, are three dig 


atred, which is odium, is, as Tully faith,” Ire inveterata, a Ran-. 


iſchief to another; Cum quis 
ra male agit, he that deſigns and uſeth the Means to do ill, is ma- 
2 Odium ſigniſies Hatred, atis Malice, becauſe it is 
He that doth Fi erer h 3 doth it 
of Malice prepenſed, 3 ll. 62. By the Statute en. IV. 
606 Lens e all eut hs the Tes by put out the Eyes of 
another, he ſhall incur the Pain of Felony, If one doth ſuch a Miſchief 
on a ſudden, that is Malice prepenſed ; for, faith my Lord Cole, „ If it 


upon a Free, he immediately calls to him to deſcend, ' 
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55 of the Act, | 


th Z which crucl, The Definition of Malice implied 
is where it is not expreſs in the Nature of the Act; as where a Man kills 


an Officer that bad F to arreſt his Peron: Ihe Pero who kills 


him in Deſeace of himielf from the Arreſt, is guilty of Murder, becauſe 
the Malice is implied, for properly and naturally it was not Malice, 
for bis Deſign was only to defend himſelf from the Arreſt, © 

. I come now to the third Matter propoſed, which is, to conſider what 
is in Law fuch a Provocation' to a Man to commit an A& of Violence 


f upon another, whereby he ſhall deprive him of his Life, fo as to extenuate 

the Fact, and make it to be a Manſlaughter only. Firſt, N:gatively, what 

is not. — Poſitively, what is. Ff, No 
ſ1 


Words of Reproach or 
Infamy are ſufficient to provoke another to ſuch a Deg 
ſtrike, or aſſault the provoking Party with a Sword, or to throw.a Bottle 
& ſtrike him with any other Weapon that may kill him; but if 
the Perſan-provoking be thereby killed, it is Murder. e 
| 2 * Aſſembly of the Judges, 18 Car. II. this was a Point poſitively 
reſolved. | | e 6h, | 
I herefore I am of Opinion, That if two are in Company together, and 


one ſhall give the other contumelious Language f as f U. . J. and B.). A. 
Paſs | 


that was fo provoked draws his Sword, and makes a at B. B (then 
having no Weapon drawn) but miſſes him. Thereupon B. draws his 
Sword, and paſſes at A. And there being an Interchange of Paſſes between 
them, 4. kill be g in 4. for A. was 
malicious, and what F. afterwards did was lawful. But if A. who hal 
been fo provoked, draws his Sword, and then befure he paſſes, B 's Sword 


is drawn ; or 4. bids him draw, and B. thereupon drawing, there happen 


to be mutual Paſſes: If A. kiils B. this will be but Manſlauyhter, becauſe 
it was ſuddain ; and A. s Deſign. was not ſo abſolutely to oeſtroy B. but to 
combat with him, whereby he run the Hazard of bis own Life at the ſame 
Time. But if Time was appointed to fight (ſuppoſe the next Day), and 
accordingly they do fight, it is Murder in him that kills the other, But 
if they go into the Field immediately and fight, then but Manllaughter. 
Suppoſe upon provoking Language given by B. to A. A. gives B. a Box 
on the Ear, or a little Blow with a Stick, which happens to be ſo un- 
lucky that it kills B. who might have ſome Impoſtume in his Head, or 
other Ailment which proves the Cauſe of B. “s Death, this Blow, though 
not juſtifiable by Law, but is a Wrong, yet it may be but Manſlaughter, 


_becauſe it doth not-appear that he deſigned ſuch a Miſchief. 


2. Secondly, As no Words are a Proyocation, fo no affronting Geſtures 
are ſufficient, though never ſo reproachful ; which Point was adjudged, 
3 Cre. 779. Wats and Braim, in an Appeal of Murder | 9 

There having been a Quarrel between A. and B. and B. was hurt in 
the Fray; and about two Days after B. came and made a wry Mouth at 
A. who thereupon ſtruck him upon the Calf of the Leg, of which he in- 
ſtantly died. It was Murder in A. for the affronting him in that Manner 
was not any Provocation to B. to uſe that Violence to 4. | a 

There hath been another Caſe, which I fear hath becn the Occaſion of 
ſome Miſtake in the Deciſion of Queſtions of this Kind, Jones 432. D. 
Wilams's Cafe, he being a Welſpman, upon St. Duvid's Day having a 
Leek in his Hat, a certain Perſon pointed to a Fack of Lent that hung, up 
hard by, and ſaid to him, Look upon your Countryman; at which B. 
Williams was much enraged, and took a Hammer taat lay upon a Stall 


hard by, and flung at him, which miſſed him, but hit another and killed 


him: He was indicted. upon the Statute of Stabbing. Keſolved, He was 
not within that Statute, but guilty of Manſlaughter at Common Law. I 
concur with that Judgment, that it is not within the Statute of Stabbing, 
for it is not ſuch a Weapon, or Act that is within that Statute, neither 
could he be found guilty of Murder, but only of Manſlaughter,” tor the 
Inditment was for no more. But if the Indictment had beca for Murder, 
I do think that the VMelſbnan ought to have been convicted thereof, for the 
Provocation did not amount to that Degree, as to excite him delignedly 
to deſtroy the Perſon that gave it him. 

3- Thirdly, If one Man be treſpaffing upon another, breaking his Hedges, 
or the like, and the Owner, or his Servant, ſhall upon Sight thereof take 
up an Hedge-ſtake, and knock him on the Head; that will be Murder, 
becauſe it was a violent Act, beyond the Proportion of the Provocation, 
which is ſuthciently juſtihed by Halloway's Caſe, who did not ſeem to in- 
tend ſo much the DiſtruQion of the young Man th t ſtole the Wood, as 
that he ſhould endeayour to break his Skull or knock out his Brains, yet 


uſing that violent and dangerous Action of tying him to the Horſe's 


Jail, re: dered him guilty of Murder. 

If a Men ſhall ſee another ttealing his Wood, he cannot juſtify beating 
him, unlels it be to hinder from ſtealing any more; (that is) that notwith- 
ſtanding he be forbid to take any, doth proceed to take more, and will 
not part with that which he had taken. But if he deſiſts, and the Owner 
or Woodward purſues him to beat him fo as to kill him, it is Murder, 

If a Man goes violently to take another Man's Goods, he may beat him 


off to reſeue his Goods, 9 f. IV. 281. b. 19 Hen. VI. 31. But if a Man 
hath done a Treſpaſs, and is not continuing in it; and he that hath re- 


ceived the Injury ſhall thereupon beat him to a Degree of Killing, it is 
Murder, for it is apparent Malice; for ia that Caſe he ought not to 
ſtrike him, but is a Treſpaſſor for ſo doing. 

4. Fourthly, If a Parent or a Maſter be provoked to a Degree of Paſſion 
by fome Miſcarriage of the Child or Servant, and the Parent or Maſter 
ſhall proceed to correct the Child or Servant with a moderate Weapon, 
and ſhall by Chance give him an unlucky Stroke, ſo as to kill him; that 
is but a Miſadventure. But if the Parent or Maſter ſhall uſe an improper 


Inſtrument in dhe Correction; then if he kills the Cn Id or the Servant, 


it is Murder: And fo was it reſolved by all the Judges of the King's Bench, 


with the Concurrence of the Lord Chief. Juſtice Bridgman, in a ſpecial | 
Verdict in one Gray's Caſe, found at the O14 Bailey, roch Oztober _ 


18 Car. II. and removed into this Court, Keynes p. 64 Gray being a Smith, 
B. was his Servant; he commanded B. his 


Judge Fofer, in his Reports, p. 274-5. ſays, in Mawyriage's Cafe, © He, upon Words of Anger between him and Mr, Cope, threw a Bottle with great Violence at 


Air. immediately drew his Sword, Mr. Cope returned the Bottle with equal Violence; it was, faith Lord Helt, lawful and juſtifiable in Mr. Cope ſo 
b eq yaa — 8 little afterwards, H- that hath he un that he hath Malice againſt another, bs not fit to be truſted evith a dangerous N ea pon in his Hand.” | 
which the Judge obſerves, ** It was upon this Principle I prefume (and poffihly, too, upon the Rule laid down touching the Arreſt of a Perſon who had given a dangerous 
„% Wound) that the Legiſlature in that Cafe of the Marquis De Guiſcard, who ſtabbed Mr. Harley ſitting in Council, (9 Aan. cap. 16.) diſchargei the Party who was ſup- 
; ound, from all Manner of Proſecution on that Account; and declared the Killing to be a lawfi and necefſury Ai. 
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Terk as the Anil Er aſted his Servant whether he had mended the 
5 5 as he had directed him. But B the Servant having neglected his 


Duty ackdowledged it to his Maſter; upon which the Matter was angry, 


ad told him if he would not ſerve him, he ſhould ſerve at Bridewel; to 


which the Servant replied, That he had as good ſerve in Bridewel as ſefve 


and his Servant was working, and ftruck his Servant with it upon the 
Stall, and thereby brake his Skull, of which the Servant died, This was 
eld to be Murder; yet here was a Provocation on a ſudden, as ſudden a 
Reſentment, and as Feed putting it in Execution; for though he might 
83 his Servant both for his Neglect and Unmannerlineſs, yet exceed- 


* 


{Fry therein, it is malicious. Every one muſt perceive that this | 


ht is a ſtronger Cale than this at Bar. | 
. Pirſt, Gray was working honeſtly and fairly at his Trade, and juſtly | 
calling to his Servant for an Account of his Buſineſs : This Miſcreant 
was in the actual Violation of all the Rules of aq 558 5 

2. Secondly, Gray's Action was right, as to the ſtriking his Servant by 
ray of Correction; but the Error was in the 


Degree, being too violent, 
and with an ix aa Weapon. This of Maugridęe was with a Reſolu- 
tion to do Miſchief.  _ nas 5 
2. Thirdly, He had not the leaſt Provocation from Mr. Cope, until afte 
be Pad made the firſt and dangerous Aſfault, and then purſued it with the | 
drawing his Sword to ſecond it, before Mr. Cope returned the other Bottle. 
But Gray had a Provocation by the Diſappointment his Servant gave him 
in neglecting his Buſineſs, and returning a ſaucy Anſwer, | 

"The like in obſtinate and perverſe Children, they are a great Grief to 
Parents, and when found in ill Actions, are a great Provocation. But if 
upon ſuch Provocation the Parent ſhall exceed the Degree of Moderation, 
and thereby in chaſtiſing kill the Child, it will be Murder. As if a Cudgel 
in the Correction that is uſcd be of a large Size, or if a Child be thrown 


down and ſtamped upon: So ſaid the Lord Bridgeman and Juſtice Twiſ#en, | 


and that they ruled it fo in their ſeveral Circuits. | 

5. If a Man upon a ſudden Diſappointment by another ſhall reſort vi- 
olently to that other Man's Houſe to expoſtulate with him, and with his 
Sword ſhall endeavout to force his Entrance, ta compel that other to per- 
form his Promiſe, or otherwiſe to comply with his Deſire; and the Owner 
ſhall ſet himſelf in Oppoſition to him, and he ſhall paſs at him, and kill 
the Owner of the Houſe, it is Murder, 2 Roll. Rep. 460. Clement againſt 
Sir Ghayles Blunt, in an Appeal of Murder, The Caſe was, that Clement 
had promifed a Dog tv Sir Charles Blunt; and being requeſted according! / 
to deliver him, refuſed, and beat the Dog home to his Houſe : At whic 
Sir Charles Blunt fetched his Sword, and came to Clement's Houſe for the 
Dog. Clement ſtood at the Door, and reſiſted his Entry. Blunt thereupon 


kills.Clement. The Jury were merciful, and found this Fact in Sir Charles | 


Blunt to be but Manſlaughter. Dodderidge was clearly of Opinion it 
was Murder. But the Lord Chief- Juſtice was a little tender in his Di- 
rection to the Jury. But Rolls makes this Remark, that it was not in- 
ſiſted upon by the Appellant's Counſel, that Clement was in the Defence 
of his Houſe, and that Blunt attacked Clement to force in : It was without 
all Queſtion Murder, though of a ſudden Heat, for there was no Aſſault 
made by. 2 upon him nor on any of his Friends, but all the Violence 
and Force was on Sir Charles Blunt's Side. | 
Having in theſe Particulars ſhewn what is not a Provocation ſufficient 
to alleviate the Act of Killing, ſo as to reduce it to be but a bare Homicide, I 
will now, ſecondly, give ſome particular Rules, ſuch as are ſupported by 
Authority and general Conſent, and ſhew what are always allowed to be 
ſufficient Provocations. | 


1. Firſt, If one Man upon angry Words ſhall make an Aſlault upon 


another, either by pulling him by the Noſe, or filliping upon the Fore- 
head, and he that is fo aſſaulted ſhall draw his Sword, and immediately 
run the other through, that is but Manſlaughter ; for the Peace is broken 
by the Perſon killed, and with an Indignity to him that received the Aſ- 
fault, Beſides, he that was ſo affronted might reaſonably apprehend, that he 
that treated him in that Manner jnight have ſome further Deſign upon him. 

There is a Caſe in Stiles, 467. Buckner's Caſe. Buckner was indebted, 
and B and C came to his Chamber upon the Account of his Creditor to 
demand the Money, B took a Sword that hung, up, and was in the Seab- 
bard, and ſtood at the Door with it in his Hand undrawn, to keep the 
Debtor in until they could ſend for a Bailiff to arreſt him ; thereupon the 
Debtor took out a Dagger which he had in his Pocket and ſtabbed B. This 
was a Special Verdict, and adjudged only Manſlaughter, for the Debtor was 
inſulted, and impriſoned injuriouſly without any Proceſs of Law, and 
though within the Words of the Statute of Stabbing, yet not within the 
Reaſon of it. X 

2. Sec:ndly, If a Man's Friend be aſſaulted by another, or engaged in a 
Quarrel that comes to Blows, and he, in the Vindication of his Friend, ſhall 
on a ſudden take up a miſchievous Inſtrument and kill his Friend's Ad- 
verſary, that is but Manſlaughter ;, ſo was the Caſe, 12 Rep. 87. If two 
be fighting together, and a Friend of the one takes up a Bowl on a ſudden, 
and with it breaks the Skull of his Friend's Adverſary, of which he died, 
that is no more than Manſlaughter. So it is, if two be fighting a Duel, 
though upon Malice prepenſed ; and one comes and takes Part with him, 
that he thinks may have the Diſadvantage ip the Combat, or it may be that 
he is moſt affected to, not knowing of the Malice, that is but Manſlaugh- 
ter, Pl. Com. 101. Fobn Vaughan and Saliſtury. _ 

3. Thirdly, If a Man perceives another by Force to be injuriouſly treat- 
ed, preſſed, and reſtrained of his Liberty, though the Perſon abuſed doth - 
not complain, or call for Aid or Aſſiſtance; and others out of Compaſſion 
ſhall come to his Reſcue, and kill any of thoſe that ſhall ſo reſtrain him, 
that is Manſlaughter, 18 Car, II. adjudged in this Court upon a Special 
Verdict found at the Old- Bailey, in the Caſe of one Hugett, 18 Car. II. 
Kel;ng, p. 59. A and others in the time of the Dutch War without any 
Warrant impreſſed B to ſerve the King at Sea; B quietly ſubmitted and 
went off with the Preſs-Maſters; Hugett and the others purſued them and 
required a Sight of their Warrant; but they ſhewed a Piece of Paper, that 
vas not a ſufficient Warrant: Thereupon Hugett with the others drew | 
their Swords, and the Preſs-Maſters theirs, and ſo there was a Combat, and 
thoſe who endeavoured to reſcue the preſſed Man killed one of the pretended 


Preſs-Maſters. This was but Manſlaughter; for when the Liberty of one | | 
place to place, * he lived to near fourſcore Years of Age. 


Subiect is invaded, it affects all the reſt : It is a Provocation to all People, 
You, IX, 
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the faid Gray; whereupon the ſaid Gray took the lron- Bat upon which he 
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28 being of ill Example and pernicious err. All the Judges of 
the King - euch, via. Kelyng, Tub iſden, Myndbam and Moreton were os 
it was Murder, becauſe he meddled in a Matter in which 
he was not concerned: But the other Eight Jullges of the other Courts 
canceived it only Manſlaughter, to which the Judges of the Ring's- Bench 
did conform, and gave Judgment accordingly. : 


Opinion, that 


4. Fourthly, en à Man is taken im Adultery with another Man's 
Wife, if the Huſband ſhall ſtab the, Adulterer, or knock out his Braiits, 
This is bare Manſlaughter ; for Jealouſy is the Rage of a Man, and Adul- 
tery is the higheſt Invation of Property, 1 Vent. 158. Raymo:d 213. 
Hanni 's Caſe, Y 7 ie yt B'S | 

If a Thief comes to rob anothen, it is lawful to kill him. And if a 
Man comes to rob a Man's Pofterity and his Family, yer to kill him is 
Manſlaughter ; ſo is the Law, though it may ſeem hard, that the Killing 
in the one Cafe ſhould not be as ju ifiable as the other, Lev. xx. Ver. 10. 
If one committeth Adultery with his Neighbour's Wife, even he the Adulterer 
and the Adultereſs ſhall be put to Death. So that a Man cannot receive a 
higher Provocation. But this Caſe be ars no. Proportion with, thoſe Caſes 


that have been adjudged to be only ManJaughter, and therefote the Court 


being ſo adviſed doth determine that Aaugridge is guilty of Murder. More 
might be ſaid upon this Occaſion ; yet this ny fe preſent ſuffice to ſet the 
Matter now. ia queſtion in its true Light, to ſhew how neceſſary it is to 
apply the Law to exterminate ſuch noxious Creatures. | 
pon this Conviction the Court did direct that Proceſs ſhould be iſſued 
againſt Macugriage, and To to proceed to Outlawry if he cannot be retaken 
in the mean time. | 8 


* 


'« The Caſe was, Mr. Cope (a younger Branch of the Copat of: Bramſel, in. 


Hampſhire, Barts.) having got a Lieutenant's Commiſſion in the Guards," 
invited ſome Officers and othet Gentlemen to dine with him at the Dolphin 
Tavern in Tower-Street, June 17, 1706, in order to wet his Commiſſion; 
one of the Gentlemen took Matugriage along with him, telling tim he 
would be as welcome to Mr. Cope as any of the Company ; upon that he 
went, and after Dinner was over, and paid for by Mr. Cope, they all ſtaid: 
a while longer, and had more Wine brought in, and paid Half a-Crown 
each for their Club; then they broke up, and moſt of them went away; 
but Mr, Mawgridge and the reſt being invited by Mr. Cape to the Guard- 
Room in the Tower, went with him, and called for Wine. Two Bottles 
were accordingly brought; and as they were drinking, a Coach came to 
the Guard-Room Door with a Woman in it (of no very modeſt Behaviour), 
and aſked for Capt, Cope; whereupon he and Mawgridge went to the Coach- 
Door, and brought her into the Guard-Room ; where having been a-while, 
ſhe cried, II h ſhall pay for my Coach? Upon this Mr. Mnagridge ſaid 
{ will, and ſo diſcharged the Coach; then he offered to ſalute her, but ſhe 
rejected him, and gave him ill Words; to which he made Returns of the 
likeKind ; on which Lieut. Gope took the Woman's Part; and then Aa- 
gridge demanded Satisfaction of Mr. Cope, in order to provoke him to 
fight, &c. &c. and killed Mr. Cope. Upon this Mawgridge was tried at 
the Old- Bailey in Fuly.1706, for the Murder, and a Special Verdict found, 
wherein all the Particulars are related, as before-mentioned ;— But before 
the arguing the Special Verdict, he made his Eſcape out of the Marſbalſea, 
where he was confined ; and that Night went to his Father, Major Aa- 
gridge, who with his Wife { Mawgridge's Mother-in-Law) waſhed and 
rubbed him all over with green Walnut Shucks and Walnut Liquor to. 
| diſguiſe him, and then all three ſet out in the Night, and walked above 30 
Miles into E/ex, where the Father gave One Hundred Guineas to a Maſter 
of a Veſſel, near Calchefter, to carry him ſafe to Holland, which he did; 
there he was concealed above a Year and half; for though he was a very 
handſome Man, he was ſo disfigured ſcarce any one knew him; he ſpoke: 
French and Spaniſh generally and mighty well]; but at laſt being at a Tavern 
at Ghent in Flanders, and a little too merry, he ſpoke Ingliſh ſo fluently, 
and by ſome Expreffions he dropt, became ſuſpected, ſeized: (a large 
Reward having been offered for apprehending him), and on Examination 
found to be the Man who killed Mr, Cope, was brought over to England in 
March 1707-8, and being brought to the King's- Bench Bar, received Sen- 
tence of Death, and was executed at Tyburn, on Wedneſday, April 28, 1708, 
with William Gregg, for High-Freafon. (whoſe Cale will be inſerted, in 
the Appendix). The Ordinary ſays, Mawgridge went in a Coach with 
him (and Gregg in a Sledge) to Tyburn; “ That he ſubmitted. willingly 
to his Sentence, owning the Juſtice of it, tho! he declared he had no 
« premeditated Malice againſt the Gentleman he ſo unfortunately killed. 
« He ſaid, he heartily repented of it, and prayed that God would waſh 
% away the Stain, and deliver him from the Guilt of that Blood which 
e he had ſo ſhed. He owned that he had been a very great Sinner, but 
«© was ſorry that he had any ways offended God and Man, and begged 
Pardon of both. That he hoped God would ſhew him Mercy in an- 
& other World, becauſe he was always grieving for his Sins, and particu- 
4 Jarly for this, ever ſince he had made his Eſcape; and tho' he had no. 
„ Apprehenſion of being brought to Condemnation here for it, it was fill; 
„ continually before him, and the Remembrance of it was painful to, him. 
“ He made fon Reſolutions to live otherwiſe, and was always praying 
© to God to pardon him, and to keep him for the future. He acknow- 
e Jedged the Juſtice of God had overtaken him, and would not ſuffer him 
„to live Jong unpuniſhed for this heinous Crime: He declared his being 
<« in charity with all the World, even with thoſe who had brought him to, 
« this his Puniſhment, and prayed for the Converſion of all wicked Per- 
e ſons, deſiring they would take Warning by him. He told me, he was about 
«« 40 Years of Age, born at Canterbury of good Parents, and brought up. 
© in the Church of England; that both his Pater and Anceſtors had had 
« the Honour to ſerve the Crown for aboye 200 Years as Drum-Majpr ; 
and that he himſelf had received a very good Education, and brought up. 
«« genteelly, tho' he was for a conſiderable time Kettle-Drummer to the 
66 F irſt Troop of Guards, and was a going with a Commiſſion into the 
« Army when this melancholy et happened.” —— Major Maw- 
gridge, on his Son's Execution, which had fo great an Effect on him, could 
not be prevailed on either to eat or drink for three Nights and three Days, 
and raved about like a Madman; he afterwards behaved at times like one 
diſtracted, drawing his Sword, and threatning to murder his Wife, oblig- 
ing her to kneel down for him to ſtab her, Ce. and then relenting. in 
ſhort, he was never after eaſy or in his right Senſes; moving about from 
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IV. The ſeveral Trials of Mr. Wirtin Haizs and Mr. Trouas KNA eV, Clerk; at the Seffons- 
Toe in the Old. Builey, on Jan.: 20 and ar, 178.9) before the Lord Chief- Baron Pengelly, 
Mr. Juſtice Reynolds (afterwards Lord Chief · Baron), Bir William Thomſon (afterwards Baron), Ser- 
jeant Raby, and ſeveral of his Majeſty's Juſtices, for Miſdemeanours, in Forging ſeveral Notes 
and Indorſemements in the Name of Samuel Edwards, Eſq. and P abliſhing the ame, Knowing 


them tobe Forged” dt. 
| e, Clerk of Arrainj ns 
WEZ. All Manner of Perſons that have any Thing to do at the 
() Seſſions of Oyer and Terminer, held for the City of London and 
County of Middleſex, draw near, and give your Attendance. 
|  Oyez. You good Men of the City of London, ſummoned to appear here 


this Day, upon the Trial between our Sovereign Lord the King and 


William Hales, anſwer to your Names, as calied upon, Cc. 


199 Filmer. Thomas Court. John Gellilge. 
Samuel Cranmer. Ralph Knox. William Selwyn. 
Richard Knallys. ' Thomas Ford. Samuel Craighead. 
William Hard. Cornelius Maſon. Frederick Staunton. 
Henry Rogers, Job m_—_ — Hoſkyns, 
Abraham Fowler, Richard Chauncy. | — LA r 
Robert Nuaplocł. James Coulter. icholas Beresfield. 
Nobert Kindal. . . ' * Edward Tay. 

ohn Heame. 775 75 Peter Crouch. 

hoamas Sto ine. enry Aſhhurft. | 


Clerk, You ſhall well and truly try this Iſſue between our Sovereign | 


Lord the King and iam Hales. So help you God. 
Samuel Cranmer, ſworn. Thomas Ford, ſworn. 
Richard Knollys, (worn. Ralph Knox, ſworn. 
Ii illiam Howard, (ſworn, Cornelius * ſworn. 
Abraham Four, ſworn. / Jobs Pte, (worn. | 
Robert Knaplock, (worn. ichard Chauncy, ſworn. 
Thomas $Swaine, ſworn. Toſeph Fackſon, ſworn, 
. Clerk. Oyez. If any Man can inform our Sovereign Lord the King, 
the King's Juſtices, the King's Attorney, the King's r mae in 
this Cauſe between our Sovereign Lord the King and William Hales, 
let him now come forth. | * ä 
Mp. Attorney-General, Sir Philip York (afterwards Earl of Hardwick). 
My Lord, we deſire that thoſe that were ſummoned on the Jury, who 
happened not to be ſworn, ſhould ſtay, leſt when Mr. Kinnerſley'is arraign- 
ed there ſhoul be a Defect of Jurymen. | 
It was ordered accordingly by the Court. 
Clerk of Arraigns. Gentlemen of the Jury, William Hales ſtands in- 
dicted, by the Name of William Hales, late of London, Goldſmith, for 
that he being a Perſon of evil Fame and' Converſation, and endeavouring 
Samuel Edwards, Eſq. and divers others willingly to defraud, on the iſt of 
une, in the Pariſh of „ had in his Cuſtody a certain Note, 
caring date May 17, 1728, by which Note it was rs that Mr. 
Robert Ha'rs * did promiſe to pay unto Samuel Edwards, Eſq. the full Sum 
of Eight hundred Pounds; and that,: on the fame Note, with an Intent 
to defraud, in the Pariſh aforeſaid, he did fraudulently and deceitfully, 
on the 1th of June, forge and counterfeit a certain Indorſement, to the 


reat Damage of the ſaid Samuel Edwards, Efq. to the Breach of his Ma- 


jeſty's Peace, and the ill Example of his Majeſty's Subjects in like Caſe 
offending. | 
Mr. W May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, the Priſoner at the Bar, William Hales, ſtandeth indicted for 
forging, counterfeiting, and publiſhing an Indorſement of Samuel Edwards, 
Efq. on a Promiſſory Note, The Indictment ſets forth, that the Priſoner 
did endeavour to deceive and defraud Samuel Edwards, Eſq. and others 
his Majeſty's Subjects, having in his Poſſeſſion a certain Promiſſory Note, 
under the Hand of Robert Hales, bearing Date May 17, 1728, by which 
Note, this Robert Hales is ſuppoſed to promiſe to pay to Samuel Edwards, 
Eſq. or Order, a certain Sum of Eight hundred Pounds, having this 
Note in his Cuſtody, did forge and counterfeit, and cauſed to be forged 
counterfeited, a certain Indorſement on the ſame Note, viz. 
Pray pay to fir Samuel Edwards, 

and having in his Cuſtody the ſaid Note for Eight hundred Pounds, 
payable to Samuel Edwards, Eſq. on which there was ſo forged an Indorſe- 
ment in the Name of the ſaid Samuel Edwards, Eſq. did publiſh it to be 
a true Indorſement, knowing the ſame to be ſo forged and counterfeited. 
This is laid to be to the great Damage of the ſaid Samuel Edwards, Eſq. 
the Breach of his Majeſty's Peace, and the ill Example of his Majeſty's 
Subjects in like Cale offending. To this the ſaid Defendant hath pleaded, 
Not Guilty. | 

Mr. Ayers My Lord, and Gentlemen of the Jury, I am 


* 


** 


— 


| Counſel on the ſame Side, for y Lord the King. The Charge agginſt 


the Defendant, William Hales, is for forging an Indorſement on a Pro- 
_ Note to Samuel Edwards, Eſq. for the Sum of Eight hundred 
Pounds. The Note was made in the Name of Robert Hales, for Eight 
hundred Pounds, | payable to Samuel Edwards, Eſq. or Order. And, 
Gentlemen, it will appear, that the Priſoner hath been guilty both of 
forging this Indorſement, - and of publiſhing of it, knowing it to be fo 
forged. | Gentlemen, this Samuel Edwards, Ei. hath a een Na Em- 
ployment in the Exchequer, and is beſides a Member of the Houſe of Com- 
mons, and by that hath the Privilege of ſending his Poſt-Letters free. 
It was his Miafortune to live in the Neighbourhood of Mr, Hales, in 
Duke-ftreet, in Mſiminſter. The Opportunity for committing of this 
Fraud ſeems to have been in this manner : Mr. Hales uſed frequently to 
apply to Mr. Eduardi, ſometimes by himſelf, ſometimes by a Servant, 


| for Frank- Covers of Letters to ſend News into the Country. The Gen- 


tleman's Good- nature induced him to accommodate him according to his 
Defire with them, ſuppoſing that they were only deſigned to ſend News 
to his Friends in the Country. He having poſſeſſed himſelf of ſeveral 
Papers thus ſubſcribed, it will appear, that moſt probably he made uſe of 
one of theſe Franks to commit this Forgery. The Forgery is an Indorſe- 
ment on a Note of Robert Hales, The Note is this 
53s May 17, 1728. 
I promiſe to pay te Samuel Edwards, Eq. or Order, Eight hundred 
Pounds, three Months after Date, Value Received. 


: RozerT_HaLss, 
The Indorſement is thus: "Ih 

Pray pay the Value of this to „ for Value re- 
ceived. + „ SAMUEL EDWARDS. 


This Indorſement being thus wrote over the Name Samuel 'Edward:, 
Gentlemen, it appears by the Face of this Indorſement, that it is cut off 
from another Writing. There is the Tail of a Letter, which manifeſt! 
appears, 'The Word the is wrote with an Abbreviation 5e. That will 
appear to be a Word altered from ſomething elſe. It is difficult to tell 
whether to read it for y*, or, which looks like the Truth of the Caſe, for 
ye. It will appear to be very probable, that the Manner of forging was 
this: Having poſſeſſed himſelf of theſe Franks, he cut off a Piece of one of 
theſe Franks proper for a Promiſſory Note to be wrote on it, which would 
have on the Back of it the Name of Samuel Edwards, When he had done 
this, he did not think proper to write the Note himſelf, but got another 
Gentleman to write a Promiſſory Note on the Back of this Paper, payable 
to Samuel Edwards, Eſq. or Order. When this was done, the Name 
Samuel Edtuards ſerved for an Indorſement on the Note. And the Altera- 
tion ſeems to have been made in the following manner: There being the 
Word Free wrote over the Name, there is the Letter o crowded in between 
the F and ther. As to the ze's after the r, the Uſe made of them is this: 
Out of the one of them is drawn the ſtroke for the Letter , the latter e 
ſtands on one Side, or rather above the y, and makes ys, Having done 
this, it appears, that here is a Promiſſory Note, in the Name of Nobert 
Hales, to Samuel Edwards, Eſq. and here is an Indorſement of Mr. Sa- 


muel Edwards, which, by Virtue of an Act of Parliament, which makes 


theſe Notes current, and the Indorſer liable, Mr. Edwards is made liable 
to the Payment of this Note. The Uſe made of this Note is this, to raiſe 
Money upon it, and ſtake the Credit of Mr. Edwards as a Security for this 
Money. Gentlemen, having done this, he applies to Mr. Harle, to bor- 
row of him a certain Sum of Four hundred and fifty Pounds. He knew 
very well, that his Credit would not ſerve for that Purpoſe, he being a 
known Bankrupt ; but defired that Mr. Harle would lend him Four hun- 
dred and fifty Pounds, upon the Credit of this Note. Mr. Harle knew that 
Mr. Edwards was a Gentleman of great Credit: It was a Promiſſory Note 
of Eight hundred Pounds, payable to Samuel Edwards, Eſq. and indorſed 
by Samuel Edwards - Mr. Harle made therefore no doubt of advancing the 
Money deſired upon it. The Manner of advancing this Money was by 
Mr. Harle's making a Draught upon his Goldſmiths, Meſſ. Caſwal and 
Mount, where Mr. Hales received this Money. Gentlemen, there will be 
Evidence to charge this upon Mr. Hales. Gentlemen, the Occaſion of diſ- 


covering this Forgery was this, Mr. Hales having been taken up in Sep- 
tember laſt, on another Diſcovery of forging a Note of Mr. Gibſon's, for 
; which he was convicted laſt Seſſions t, that cauſed a pretty deal of Noiſe. 


And, 


—— . 9 


+ William Hales, for Forgery, 


ian Hales was indicted for a Miſdemeanour, in forging and 
counterfeiting a certain Writing, or Note of Hand, in theſe 


Words : 


at the Old-Bailey, Dec. 7, 1728. 


„— — 


| Aucuſt 27, 1928. 
I promiſe to pay to George Watſon, Eg. er Ord:r, Caf 27s of Six 
thouſand four hundred Pounds, upon Demand, the like Value received, 

For myſelf and Partners, THOMAS GipsoN 


* This Robert Hales, Eſq. Fan. 27, 1728-9, was tried at the King's-Bench Bar, W:/tminſter, by a Special Jury of the County of Middleſex of which Sir G 
Rnt. v 2 Freun, on an Iodictment for a Miſdemeanour, for that the ſaid Robert Hales, Eſq. would have defrauded Sammel Edwards, Eſq. of Eight bundred? e 


means of a Note, drawn by the ſaid Robert Hales, Eiq. for Eight hundred Pounds, payable to Samuel Edxvards, Eſq. or Order. 


The Paper, on which the ſaid Note was 


drawn, having the Name of the ſaid Samuel Edwards on the Back thereof, only as a Frank of a Letter to be ſent by the Poſt; he, the ſaid Robert Bales, having no Deal- 


ings with the ſaid Samuel Edwards. ; 
— in the Court of King's-Bench, for the ſaid Offence. 


The Trial laſted ſeven Hours, when the Jury brought him in Guilty. 


But in June followigg, he pleaded his Majeſty's moſt gracious 


Mich .Term, Geo. II. 


Dominus Rex verſ. Robertzm Hales. 


« Afr, Attorney moved for a Trial at Bar on an Information filed by him for Forgery. But it not heing carried on at the Expence of the Crown 
« cutor, the Court held, that he muſt make out the uſual Requiſites to bring it to the Bar: So the Motion was denied. 
« Authority from the King, to proſecute, and it was granted as of Right to the King in his own Cauſe. And in Eil. 


but of a irate Profe- 
And, at ancther Day, Mr. Attorney far, on an 


equen*. it was tried, and the Defendant convidted- 


_ And in Tin. /equen'. being called to Judgment, he produced a Pardon, which was allowed ; and {being only for a Miſdemeanour, he was not put to go to the Bar, or 


40 plead it upon his knecs-" Strange, Vol. II. P- 816. 


And 
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to get my Maſter (who is a Member of Parliament) to frank two Letters 
was gone out of Town. He then gave me two large Sheets of Paper, 


folded up in a large Size, for Letters, and deſired that they might be di- 
rected, To Robert Booth, Eſq. at Briſtol. Theſe were accordingly done by 


But what is more, this Note is not drawn after Mr. Gib/on's Manner: I 


x ing to be 4 * into, it appeared plain Mr. trat h 
1 - , | n 


Thomas Maddocks called and fworn. 
Mr. Serj. Whitaker. Where doth he live ? | 
Th. Maddochs. In Duke-Streat, Weftminfler. 5 
MI. Serj. Ibitater. Where doth Mr. William Holes live? 

'Th. Maddecks, Within à few Doors over- againſt my Maſter's 

Mr. Serj. Whitaker. Will you give us an Account, whether Mr. Hales 
hath ever ſent for any Franks to your Maſter ? ont. 

Th. Maddecks. Yes, Sir, ſeveral Times. 5 

Mr. Serj. Mbitater. What manner of Franks were they ? 

Th. Maddecks. There was always ſome Superſcription. | 

Mr. Serj. Whitaker. Who had them of you? 

25. Maddocts. His Man had them of me. They were ſent by him to 
Mr. Hales. | | 
1 Serj. Phitaker, Will up recolleQ whether there was ever any Re- 
queſt to you, that there might b ſome only free without any Superſcription ? 

Th. Maddects, Yes, Sir; there was in the Beginning of July laſt, 

Mr. Serj. Whitaker. How many were there of them? 

Th. Madaotks. There were half a Dozen. 

Mr. Serj. Whitaker, What came of them? 

Th. Maddecks. I have five of them here. The other, I believe, is torn. 

Mr. Serj. Whitaker. Did you give them to Mr. Edwards? 

. Maddecks. Ves, Sir. | 

Mr. Serj. Mhitaler. What Anſwer did he give? 

Th. Maddecks. He ſaid, when I delivered him that Meſſage, that he 
never did ſuch a Thing; and that he would not do them without a Su- 
perſcription. 

Mr. Serj. Whitaker. Were there any afterwards ſent without a Super- 
ſcription? | | 

75. Maddecks. About a Week after he came again; and I told him, that 
my Maſter would not do it without a Superſcription. 

Mr. Serj. Whitaker. Were they afterwards left? 

Th. Maddecks. They were left with a young Woman that is now in Court. 

Mr. Serj. Whitaker. Are thoſe thein that were delivered to you by her: 

Th. Maddects. Yes, Sir: One is, I believe torn. Thoſe are the other five. 

Mr. Hungerford, Have you been long acquainted with your Maſter's 
"Buſineſs Th. Maddocls. Yes, Sir. 

Mr. Hungerford. Have you ever known it to be his Practice to give pro- 
miſſory Notes ?—Th. Maddecks. No, Sir. | 


— * * 4 *** 


e @ Miſdeineanouti 
© Abd, Geatlemien, lock us kind Notes of Mr. Halo for their Secutity were | 


- Mr. Serj. Whit. Whom do you live with ?---Th, Mad. Mr. Equarts,Sir. 
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Lord Chief Baron Bagelh. Ie is proper Sou ſhould, give an Account 
where Mr. Edward: lives.— Tb. Ad. In Dude Street, Meſtininler- 

{ + © Lord-Ghief-Baren,” And where doth dis Halen live? „ 

| .. Th. Mad. Within à few Doors, almoſt over-againſt Mr. Etrwards, 
 LordiChief-Boron; How long ſijee was ie? 
Di. Mad. | believe that it might be three or four Years ago, 


\ % . 


Ar. Attorney General. There were (I apprehend you fay) ſeveral that 


were franked f Th. Mad. Ves, Sir, there were frequently. | | 


Mr. At. Gen. How long might this continue ? 1 | 
Thi Mad. I believe ſeveral . It was fince the Time of his living 
in our Neighbourhood, which I believe, may bz about three or four Years. 

Me. At. Gen. Do you know of any other Buſinels tranſacted between 
them ? — T. Mad. No, Sli. | wk ds lf ON 
Mx, Strange. Lou ſay that theſe Covers were brought, and left with 
the Maid. Do jou ? | 8 U N 

Th. Mad. Ves, Sir, theſe ate the ſame that were left with the Maid. 

Mr. Strange. You fay, you delivered the Franks to Mr. Hats Servant. 
Do you not- TI. Mad. Yes, Sir. | BY tr 

r. Strange. What was his Name ? 
= _ ng Hunſdon, Sir. "ES, 
r. Strange. Did you eber deliver any to him himſelf ? 

Th. Mad. No, Sir: Y n r 

Mr. Lacy, Had the Franks that you delivered the whole Superſcription ? 

Th. Mad. Les, Sir. : C 

Mr. Lacy. TIF aſked you; whether there were any Dealings between 
your Maſter and Mr, Hales, beſides this of Letters. would enquire of 
you, whether your Maſter acquaints yot! with his Dealings with any 
other Perſons ?—Th. Mag. No, Sir. SAT 8 

Anne Clarke called and fworn, TEE SE EL 

Mr. Serj. Whitaker. Had you a Note of Directions for Letters to be 
franked by Mr, Eatbards 3 Clarke, Yes, Sir. „„ 

Mr. Serj. #/hit. Who brought it? Anne Clarke. Mr. Halrs's Seryant. . 

Mr. Serj. hit. What was his Name ? 8 e 

Anne Glarke, Relert, I think they called him. 

Mr. Serj. Mbit. Do you know whoſe Writing it was? 

Anne Clarke, No, Sir. )) Be Le 

Mr. Serj. Vpit. We ſhall, my Lord, call another Witneſs to prove that 
it was Mr. Hales's. | | 88 EE” 6g 

Mr. Serj. Whit: When was it ?--- Anne Clarke, I cannot ſay. * * 

Mr. Serj. hit. Was it Summer or Winter ?--- Anne Clarke. Summer. 

Mr. Serj. hit. In what Month was it? | 

Anne Clarke, I believe that it was in Ju laſt, POT A ke” 
Mr. Serj. Mit. Did you deliver them to Mr. Edwards ? TY: 
Anne Clarke. Yes, Sir. | 100 
Mr. Serj. Mpit. What did you ſay to him, or he to you): 
Anne Clarke. I told him, that Mr. Hales's Servant had left that Paper of 
Directions for the Franks that he had deſired ; and ſaid that his Maſter 


underſtood that he would not frank them without a Superſcription, and 
1 there- 


—yBv „ 


with an Intent to defraud Themes Gibſon, Eſq. and other his Majcſty's 
Subjects; and for publiſhing, the ſaid falſe and counterfeit Note, as a true 
Note, he knowing the ſame to be falſe and counterfeit, Nov. 7. 
The Counſel for the King having opened the Indictment, and the 
Evidence againſt the Priſoner, proceeded to call and examine the Witneſſes. 
Philip Booth, Servant to Mr. Gibſon. I have known the Priſoner for 
ſome 'Time. He came to me about a Year and a half ago, and deſired me 


for him; for he ſaid, that the Gentleman, who uſcd to frank his Letters, 


Mr. Gibſen ; and under the Directions he wrote, 
| | Free, 
| | T ro. G1B$0N. 
"Counſel. | Are you acquainted with Mr. Gihſen's Hand : 

Ph. Booth. Yes, very well. 

Counſel. Look on that Note. : 

Ph. Both. This is a Note for 6400/. ſigned Tho. Gibſon. 

Counſel. Do you take it to be all of Mr. Gibſon's Writing? 

Pb. Booth. I take the Name to be his Writing, but I believe the Body 
of the Note was writ by another Perſon; and, that it is Part of one of the 
Letters that Mr. Gihſen franked for the Priſoner, the Note being written 
— the Space between the Direction, which is cut off, and Mr. Gilſan's 

ame. a . 

Counſel. Why do you think ſo ? | 

Ph. Booth. For ſeveral Reaſons.---I am well ſatisfied, that this Word 
Fer, was originally Free; and that the two ces have been taken out; and 
it is plain, that the o is crowded in between the Fand the r; and that 
the Words, myſe/f and Partners, are added a little below; for over the 
m, there appears the Bottoms of the two ces; and the e, and theſe fol- 
lowing Words, are writ with Ink of a different Colour from the F, the r, 
and Mr. Gibſon's Name. Indeed the Words, Myſelf and Partners, are a 
faint Imagination of Mr. Gibſon's Hand: But I am fo well acquainted 
with his Writing, that I could eaſily diſtinguiſh the true from the coun- 
terfeit, though 1 had nothing to ded by but the Form of the Letters. 


never knew him write, For myſelf and Partners, but always, For Self and 


but more N from laſt June, to the 7th of laſt Ar on which 
Day I was at his Houſe, in Duke-Strert, Mſiminſter. 1 had then got on 
a light Coat, a red Waiſtcoat and Breeches, and a broad open Silver- 
laced Hat. He bid me change my Dreſs, and put on a Suit of plain 
Cloaths that I had by me. I did fo, but not having a plain Hat, he bid 
me put on one of his. When J had thus dreſſed myſelf, I went with him 
into the City; but, by the Way, to make me look the more like a Man of 
Buſineſs, he furniſhed me with a Letter-Caſe, and, in Midala- Row in 
Holborn, he bought me a dark Wig, and made me put my light one in my 
Pocket. When all this was done, we went to F-hi's Coftee-Houſe, in 
Sheer-Lane, where we had not been long before a Porter came in. The 
Priſoner aſked him, if he did not want Mr. Romſey ? meaning me. The 
Porter ſaid, Yes, and delivered a Letter to the Priſoner, who immediately 
gave it to me, and bade me open it, which I did, and found a Note in it 
or 6400. ſigned, Thomas Gil ſon. 925 

Coun, Is that the Note? 

R:mfey. Yes, I know it very well. 

Coun, What followed? 

Rimſey. In the Body of the Letter there was writ, To the Lady Harriot 
Elliot, 4300l. and, To to Sir John Hind Colton, 2100l. And, under this 
laſt, the Priſoner bade me write, To James Moreton, Eſq. or Bearer, 70l. 


- which I did, and the Priſoner gave me three Bank Notes, one for 40l. and 


two of 251. each. Theſe Bank Notes, the Letter and the counterfeit 
Note for 6400/. the Priſoner put into my Letter-Caſe, and bade me go to 
Mr. Snoꝛo, the Banker's, and deſire them to change thoſe Notes for dares 
of their own, for ſuch Sums, and payable to ſuch Perſons as were men- 
tioned in the Letter. The Priſoner ſhewed me the Shop, and ſtood within 
Sight of it. I went in, and firſt produced Bank Notes, and deſired Mr. 
Peltick to change them according to my Directions. He did it very rea- 
dily. Then I pulled out the 6400/. and prayed him to change that too, 
but he refuſed ; for he ſaid it was not all of Mr. Gibſan's Hand-Writing, 
and therefore he would not meddle with it. | 

I returned to the Priſoner, and told him what had been done: And then 
he went again to John's Coffee-Houſe in Sheer-Lane, where he ordered me 
to write on a Piece of Paper, To Sir Richard Greſvenar, 4.3001. and To Sir 
John Hind Cotton, 2100. And, when I had done ſo, he went out with 
me again, and ſhewed me Mr. Hoare's Shop, and bid me, if I could, to 
change that Note of 6400“. for Hoare and Company's Notes, payable to 


Co. Nor did I ever remember to have ſeen a Note of his with ſuch 
Words in it, as the like Value received. Beſides, the Note appears to have | 
been folded like Part of a Letter, and I can never believe, that Mr. Gilſan 
would draw a Note of ſuch Conſequence upon ſuch a Scrap of Paper. 

Robert Booth of Briſtel, Eſq. I never received any Letter, either franked 
or otherwiſe, from the Prifoner ; and there is no Perſon in Briſtul, but 
myſelf, who goes by the Name and Title of Robert Booth, Eſq. 

Thomas Ramſey., 1 have been acquainted with the Priſoner above a Year, | 


Sir Richard Groſvenor, and Sir John Hind Cotton, for the Sums I had ſet 
down. He likewiſe gave me another Note of about 7o/. to change there, 
and ordered me, if any Body ſhould aſk my Name, to ſay, that my 
Name was Fowler. So JI went into Mr. Hoare's Shop, and got all the 
Notes changed, and then, going to the Priſoner, who waited for me 
at 2 F ruit-Stall hard by; we took Coach, and drove to the Royal- 
Exchange, and thence we went to Janeway's Coffee-Houſe, where 
the Priſoner bade me write, 3100 J. and 1200 J. payable to Samuel 

Palmer, 


yy 


te 


to the Bark. He confeſſed there, and likewiſe before Mr. Alderman Bella- 


F £ pr - . 
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not care #6 frank them, becauſe Mr. Hales had both a Brother and a Ne- 


phew chat were Members of Parliament, and therefore had no need to ap- 


ply e m for Franks. TC 11 = £4 
Mr. Serj. Phi. M e gr e prove the Paper of Directions 
%%% . D747 


to be Mr. Hales's H i ä 


| Mr. Serj. Mir. Sic, Are you acquainted with Mr. William Haler's 


Hand-Writing ?—Mr. Booth.” Ves, Sir. | 

Mr. 1 2 Whoſe Writing do you take that Paper of Directions 
to be?—Mr. Broth. I verily believe it to be Mr. #illiam Hales's. 

Mr. Serj. Whit. My Lord, there is ſomething very worthy of Ob- 

| ſervation as to theſe directions and Covers. The Covers are very large. 


Tune Directions are extremely ſhort, . g. for John Pratt, Eſq. Briftel. | 
The whole Dire&ion is but one Line, which would conſequently leave a | 


great deal of Room. Another is to Mr. Lovett of Huntingdon. And there 


are two to each of theſe, The other two to Steven Mitford, Eſq. at Exeter. 


The Man gave an Account of fix Covers ſent to be franked; there are two 
to each of theſe, which very well agree. 1 N 1 
Mr, Serj. hit. You ſay, Sir, that this is the Hand- Writing of Mr. 
William Hales?—Mr. Booth. Yes, Sir. | ö 4 
Mr. Serj. Abit. I would aſk, whether it is common for a Perſon that 
hath a promiſſory Note to write his Name thereon? © Ke, 
Mr. Booth. f habe not, Sir, that it is common. 
| Nate Directions read. 
Two to J7abn Pratt, Eſq. Briftel. 
Two to Mr. Levett, Huntingdon. 
Two to Stephen Mitford, Eſq. Exeter. 
Mr. Harle, called and ſworn. „„ 
Mr. Serj. Whit. Let the Gentlemen of the Jury ſee the Directions 
and Covers, Vets LE 3 7 
Mr. Serj. Whit, Gentlemen, you will obſerve the Size of the Covers, 
and the Shortneſs of the Directions juſt fitted for the Purpoſe, | 


Mr. Serj. Whit. Mr, Harle, pleaſe, Sir, to take that Note in your 


Hand, an 5 us an Account who you received it from ? 
8 | 


Mr. Hark. From Mr. Hales. 
Mr. Serj. J/hit, When was it? | | 
Mr. Harle. To the beſt of my Remembrance it was June 1 2th laſt. 
Mr. Serj. Whit, Will you give us an Account on what Account it 
was, and what Mr. Hales ſaid to you when he brought that Note ? 
Mr. Harle. Mr. Hales on the 13th of June laſt came to me, and brought 
me that Note from a Gentleman. 
Mr. Serj. Mhit. Where was you? 
Mr. Harle. To the beſt of my Remembrance, at Baker's Coffee-houſe 
in Exchange Alley. He deſired to borrow of me four hundred and fifty 
Pounds upon the Credit of that Note: I accordingly made him a Draught 
on Mefl. Cafwal and Mount, with whom I left my Caſh for that Sum; 
for a Security for which he left that Note, and he promiſed that he would 


_ Pay it in a few Days. 


- Mr. Serf 
Mr. Harle. Not much, Sir. | 
Mr. Serj. Whit. Was it then indorſed? 
Mr. Harle. Yes, Sir, I am ſure it was; for I was deſired to lend the 
Money on a Note ſo indorſed. 
Mr. Serj. hit. The Note then, upon this Occafion, was left in 
your Hands after that it was ſo indorſed, Was it not?—Mr. Harle. Ves, Sir. 
Mr. Serj. hit. Upon what Occaſion did it happen to be ſuſpected 


Abit. Did he take any particular Notice of the Indorſement ? 


or diſcovered? Did you pay it yourſelf, or your Goldſmith? 


Mr. Harle. Meſſ. Cafwal and Mount, on whom I made a * 
Mr. Serj. bit. Have you that Draught? — Mr. Harle. Yes, Sir. 
Mr. Serj. Mbit. It hath been delivered up, hath it? 


Mr. Hare. Yes, Sir, and cancelled. 
Mr. Serj. hit. On what Occaſion ?—Mr. Harle. When I ſettle my 


Accounts with my Goldſmiths, I take up my Notes. 
Mr. Strange. You was going to give us an Account how you came to 


"therefore he Had ſent that Paper of Directions. Re ſaid ther that he did 
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| Cafwal told me what had happened. 


LARS bes i Band BIG Eſq. or Or 
promiſe to pay to Samuel Edwards, E/q. or Order, the Sum of eight 
Hundred Plan. within three Months after Date, for Value received. N 7 
| | | Nobert Hales, 
Indorſement. ] Pray pay to the Order of for the Value received. 
Samuel Edwards. 


| writing of 


. 


as uſual: It ſeems there was a Meſſage my. Servant by Mr. . 
liam Hales, that he had paid to my Goldſmith. four. hundred and fifty 
Pounds, Part of the Money which he owed me; for he owed me other 
Money on Security. He went to them and paid them this M | 


which he took a Memorandum that he had paid them fo much ze 
upon Account. Going then to Bethnall Gre, when I came home Mr. 
There is (laid he) a ſad Thing hath 
happened; Mr. William Hales, with whom you have TranſaQtions, is 
taken up for Forgery. He hath'paid to us To-day four hundred and fifty 
Pounds upon your Actount,' which is attached in our Hands. It ſeems 
there was found in his Pocket-book a Memorandum which gave an Ac- 
count of his paying that Sum ts them. . 
Mr. Serj. Abitaler. Was this the firſt Oecaſien of your Suſpicion? 
Mr. Hark. Ves, Sir. <4 BE, 
Mr. Serj. M bitater. What did you do upon that? 3 
Mr. Harle. I had aſked a Gentleman, now in Court, ſome Days be- 
fore, knowing him well acquainted with Mr. Edwards, and the Affairs of 
the Exchequer, whether he knew Mr. Edwards's Hand-writing, and whe- 
ther he knew that to be Mr. Edward's Hand-writing? He Bid, he be- 
lieved that it was. I indeed myſelf believed that it was. After that Mr. 
Hales was taken up 0 think that it was the JYedneſday or Thurſday after); . 
I werit up to the Eucheguer to that Gentleman to get him to go with me to 
Mr. Edwards. He went up, but Mr. Edwards was not there. We then 
went into the Hall, where we met with Mr. Edwards, who ſcemed to be 


very much ſurprized. As to the Note (ſaid he) I know nothing of it. 


As to the Hand- writing, he could not poſitively ſay whether it was his 
own or not; if (ſaid he) it is mine Hand, it is made an ill Uſe of. We 
went immediately to the Coffeehouſe to inquire after Mr. Robert Holes, 
thence to the Cock-pit, and thence to his Houſe; but met not with him. 
I then left Mr. Vriębt and Mr. Edwards. I told them that my Buſineſs 
required me to go into the City. They reſolved to meet Mr. t Hales, 
and inquire of him whether it was his Note or not. | 8 
Lord Chief Baron. Read the Note diſtinctiy. N Lg 
May 13, 1728. 


Draught read. 51.) Me  Caſwal and Mount. | 


June 13, 1728. Pay to Mr. William Hales or Bearer, on Demand, 
four hundred and fifty Pounds. obert Harle. 
Lord Chief Baron. 


„ pa that you are acquainted with the Hand- 
r Edwards, Do you not?—Mr. Harl. No Sir. 
Mr. Attorney General. My Lord, we beg that the Gentlemen of the 
Jury will look upon the Indorſement. But before it be put iato their 
Hands, I would make an Obſervation thereon. It appeareth by the End 
of the Paper that it is cut off from ſomething elſe. It is not ſtraight as it 
would be naturally, but ſeems cut off obliquely : And there is the Tail 
probably of a Letter of the Direction of the Cover whence we preſume it 
cut off. Then the Words, Pray pay to the Order of, at a Diſtance 
from the other Words, for the Value received. There is this Material 
alſo, that the Words © for the Value received” are not uſual Words in an 
Indorſement; when the Words Value received' are mentioned, till more 
unuſual to put in the Word the. But the Word free being there, there 
muſt be ſome Way contrived to uſe thoſe Letters: An 9 is therefore 
crouded in between the F and ther: And then the y feems to be a much 
blacker Ink than the reſt: And then as to the two e's, the one of them 
the y is drawn from, and the other of them ſtands for the other Part of 
the Contraction. | | 4" 
Mr. Serj. Mbit. Look on it, Gentlemen, and you will find it as mentioned. 
Mr. Att. Gen. Obſerve, Gentlemen, over it there is a Stroke or Hook. 
Mr. John Spicer called and fworn. | 
Mr. Att. Gen. Mr. Spicer, What Employment are you in under Mr. 
Edwards? - Mr. Spicer. A Clerk, Sir, in the Exchequer. 
Mr. Att. Gen. How long in that Capacity? 


ſuſpeR this Note? 

Mr. Harle. I think it was on Sept. 9, 1728, I was in Exchange Alley | Mr. Spicer. About ten Years in that Capacity: But in all I have N. 
all the Morning, my Buſineſs calling me thither. At Two I went home ſerved him for four- and- twenty Vears. 4 

— — — go — 3 the 
Palmer, Eſq. or Bearer, and then ſent me to Mr. Meodward's, | Mr. Poltocf, Mr. Richard Hoare, Mr Turner, Mr. Hankey, Mr. Cole, Ser” 15 
there to change Hoare and Company's Note for 4300 J. payable to Sir | vant to Mr. Halſey, and Mr. George Lee, confirmed the Particulars of Rom- ts 
Richard Groſvenor, for Woedward's Notes for 31001. and 12001. to Samuel | ſey's changing the Notes. | = 
Palmer, Eſq. at the ſame time the Priſoner ordered me, if any Body en- Robert Wall. I am the Priſoner's Taylor, and by his Directions I took 2 


quired who I was, to ſay, that my Name was Thomas Fewler ; and, if they 
aſked any Queſtions about Samuel Palmer, Eſq. I might ſay, that he liv- 
ed in Man ell-Street, in Goodman's Fields. 1 Bon of y went to Mr. 
Moodward's; but his Door being ſhut, I ſtepped back to the Priſoner, 
who thereupon ſent me to Mr. Bracy's, and there I got Mr. Bracy's Notes 
to Samuel Palmer, Eſq. in lieu of Hoare's Note to Sir Richard Groſvenor. 
This was on Saturday Night, and, it being now too late to do any 
more ſuch Buſineſs, we went Home to the Priſoner's Houſe, where I lodg- 
ed. He bade me be ready in the ſame Dreſs on Monday Morning, which 
I accordingly was. We went again to Faneway's Coffee-Houſe, from 
whence the Prifoncr ſent me to Alderman Hanley s, where I changed the 
Notes again. From Mr. Hankey's I went to Mr. Halfey, and turned 
theſe Notes into South-Sea and India Bonds, and the Bonds were after- 
wards converted into Bank Notes. The Priſoner employed another Agent 
to get off ſome of theſe Bank Notes, and he had better Luck than I met 
ws : For, unknown to me, Mr. Gibſon's Caſhier had diſcovered the 
Forgery, and traced out the Places where we had been; ſo that I, going 
to the Bank with two Notes, each for 200/. I was ſtopped. The Priſoner 
then waiting for me in the Old- Jury, he was preſently taken into Cuſtody. 
Mr. Maddox. I had Inſttuctions to ſtop any Perſon who brought Notes 
of ſuch a Number to the Ban+; and NRomſey coming ſoon after with ſuch 
Notes, I ſtopped him. He ſent a Letter, directed to Mr. Hales, at Robin's 
Coffee-Houſe; we went thither, and found the Priſoner, and brought him 


my, that the Note for 6400/. came from him, but he ſaid he had it of one 
| Samuel Palmer. The Money and Notes that were found upon the Pri- 
ſoner and Remſey, made up the whole Sum of 6400 l. 

4 


taken at Mr. Bracey's, The Priſoner ordered me, if any Body ſhould atk 


ing other Indictments againſt him. 


Notes and Money for him at Mr. Bracey's on Monday Morning, and from 
thence I went to the Bank, and received Money for the Bank Notes I had 


my Name, to ſay it was John Roberts, and that I lived in the Hay-Marke:, 
Vor in any other Place that I could remember. . 

Counſel for the Priſoner. We will not pretend to prove, that the Note 
in diſpute is not counterfeit ; but we ſhall endeavour to ſhew, that he re- 
ceived that Note of Samuel Palmer, Eſq. with whom he had very conſi- 
derable Dealings. And, as Mr. Hales has been a Bankrupt for theſe 
twenty Years paſt, and has not been able to obtain his Certificate, he has 
been obliged to tranſact his Affairs under other People's Names, or per- 
haps to make uſe of fictitious Names, in order to ſecure his Effects. 
Here, Mr. Granper, do you know one Samuc! Palmer? | 

Mr. Granper. I did know ſuch a Man: He was employed by the EAA 
India Company. They ſent him abroad, and I remember he came back 
again, but I don't know where he is now. | 

Counſel. Had not Mr. Hales conſiderable Dealings with him? 

: Granper. Dealings? I never knew they had any Dealings with one ano- 
ther. 

The Jury found the Priſoner guilty. 

He was a ſecond Time indicted for a Miſdemeanor, in fraudulently, and 
by falſe Tokens, procuring the Notes of Benjamin Hoare and Henry Hear, 
to the great Damage of the ſaid Benjamin and Henry. | 

The Evidence was to the ſame Effect, as in the laſt Trial, and the 
Jury found him guilty. | 

But Judgment againſt him was reſpited till the next Seſſions, there be- 


Ar. 


ped 


%S 


fore, I ſhall not trouble your 


- 


Be. Hit. Gene Have you known in all that Time any Money-dealings 
i. Edwards and Mr. Robert, or Mr. Milliam Lale 2:7 (rev by 
{r. Sicer. No, Sir. a . 
r, Abt 


Ur. Att, Gen been ang, fe h think that you ſhould have 
%%% ' . bo og oy nt 
"Mr: Seer, Yeh, $ir, 1 believe UiatT ould ; for, as to Aﬀairs of that 
Nature, 1 believe hat 1 know. as much as any. except himſelf. FE | . 5 , 
; "Mr. Alt. Gen. Lock ppen that. Note... Do you take any Part of that 
Note to de his Hand-witing . . Wil ©; #4 208" 5 r 75 
Mr. ., The Name is his; and the, I believe is his. As. to the other 
Letters they are ſo altered that, I cannot ſay. Value received is not his. 
"Mr. Att. Gon. Are you acquainted with bis Writing? 
"Mr. Att. Gen, Rave you ſeen his fran Leners ?—Mr. Spicer... Yes, Sit. 


* 
> 
_ = 


A. Ii Gen. What is his Method of franking ? 
A.. it Gen. Doch Re write te Ward free P—> Mr. Spicer... Yes, Sir. 


8 Ir. Serj. F/hitaker, We will; my Lord, call one of Mr. Caſival's Ap- 
prentices. e ich. 
e Mr. George Branthwait called and ſibern.) 


* 


| MI. Serj. Wihriater, Do you look upon that Draught. Do you 


4 


member whether it was ever brought to you, and by whom? 


Mr. Branthweit., I believe it was brought by Mr. Hates. 

Mr, Ser. Witaker, ZEN e 

Mr. Zranthwait. Yes, Sir, and it was marked by me. 
Mr. Serj. Whitaker. What had he for it?: | 

Mr. Branthwait. He had of me two Notes. One wes for 250 J. the 
other for 2204, which was 470 l. and he brought beſides this Draught two 
Notes of Fanley's for 20/. which made the Balance. F 
Mr. Serj. Whitaker. Whom were they payable to ? 

Mr. Branthwait: One to one Calthrope, and the other to himſelf. 

' Lord Chief Baron. You ſay there were two Notes you gave him. 
Whom was the 2500. Note payable to? © 

Mr. Branthwaie. To Mr. William Hales. 

Lord Chief Baron. And who was the 2201. Note made payable to? 
Mr. Brarthxoait; To one Charlton Thrup. He gave me this Draught of 
Mr. Harle's for 2501. and Notes of twenty Pounds. | | 
Led Chief Baron. Whom did you fay the 220 /. Note was made pay- 
able to? Mr Branthwait. To one Charlton Thruß. 

Vr. Att. Cen. My Loid, we have done with our Evidence. 
Lord Chief Baron. Well, What do you ſay to this? 
Mr. Serj. Darnell. I have nothing material in mine Inſtructions; there- 
Lorddh ip. | 
Mr. Lacy. I take leave to obſerve, that it doth appear that no Preju- 
dice is done by this Note. The 1 on it hath been repaid. 
Mr. Ait. Gen. Mr. Hales owed Mr. Harle Money upon other Accounts, 
and he had it upon Account: And beſides, it is attached in the Gold- 
ſmith's Hands, and it was on the very ſame Day that he was taken. 8 

Lord Oy Baron. Gentlemen of the Jury, This is an Indictment 
againſt Milliam Hales, Goldſmith, for a very great Miſdemeanour. It is 
forforging an Indorſement on a promiſſory Note for eight hundred Pounds; 
for the charging of the Perſon indorſing with the Payment of this Sum; 
and the publiſhing of this Indorſement as a true one, knowing it to be ſo 


forged. It is a very great Offence, a Miſdemeanour of the higheſt Na- 


ture; not only as it affects particular Perſons, and charges the Perſon. 
whoſe Name is made uſe of with the Payment, but as it is deſtructive to 
all Commerce: Vou are therefore to conſider what Account the Defend- 
ant can give of it. Ihe Indictment ſets forth that the Defendant had in 
his Cuſtody a certain Note or a Writing, purporting to be a promiſſo 
Note, with the Name of Robert Hales; ; which Note it was ps 
that R:bert Hales promiſed to pay to Samuel Edwards, Eſq. or his Order, 
the Sum of eight hundred Pounds, within three Months after Date. And 
upon this, the Charge by the Indictment is, that the Defendant, with an 
Intention to charge Mr. Edwards with the Payment of the Money con- 
tained in this indorſed Note, and to defraud and deceive him and others, 
on the 1 3th Day of Fane did ſalſely and deceitfully forge and counterfeit 
a certain Indorſement on this Note in theſe Engliſb Words following: 
Pray pay to the Order of for the Value received, over 
the Name of Samuel Edwards, as if ſubſcribed to that Indorſement; and, 
that knowing the ſame to be a forged and counterfeit Indorſement, he 
publiſhed the ſame in order to deceive ſeveral Perſons, the King's Sub- 
jects, as areal Indorſement, as well as to defraud the ſaid Samuel Edwards, 
Eſq. Now in order to prove this, the Counſel gave ſome- Account of the 
Circumſtances of the Defendant, the Character of Mr. Edwards, the Ac- 
quaintance between them as Neighbours. And to ſhe you the Circum- 
ſtances of the Fact, they have called ſeveral Witneſſes : Firſt, they call- 
ed a Servant of Mr. Edwards's, who mentioned that he had lived ſome con - 
ſiderable Time in Mr. Edwards's Service; during which Time the De- 
tendant, Mr. Hales, hath frequently, for ſeveral Years, ſent to Mr. Ed- 
wards to have Franks delivered him in the Name of Mr. Edwards, who 
hath for ſome Years been a Member of Parliament, in order to ſend theſe 
free of the "Wage, It appears that this hath been done for ſeveral Years 
a 
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over ts Mr. EAD0s Houſe by 4 Servant of Mr. Hales, The 14 
Y 


/was}.thatdbir, Hal deſired fome Franks upon theſe Covers, particular 


deſiring them to be franked without any Superſeription. He faith, that 
theſe wers left zn this Manner, and were alt delivered to a Servant of Mr. 
Edwards, with this Deſire, that he-wbald only write thereupon Samuel Ed- 

wards fre; that the. reſt might be left to be filled up by Mr. Hel as he 
thought fit. He tells you, that when his Maſter came home; his Maſter 
having, as he obſerves, always wrote himſelf the whole Superſcription, 
his Maſter refuſed to do this; and therefore theſe Covers remained with- 
out franking : Mr. Edwardt would not accomimnodite the Defendant, Mr. 
Hales, in that manner with his Hand, and leave*theireſt blank for another 


Perſon to fill up as he thought fit. This was very prudently done; Mr. 
| Edwards, who is a Gentleman in Buſineſs, . apprehend that an 


Opportunity might be hereb given to ſerve Purpoſes that it might not be 


in his Power to controul. This, Gentlemen, is made uſe of as Proof of 


an Attempt by the Defendant, to get ſuch Sort of Franks into his Power 
to make uſe of to ſuch-a Purpoſe as this. The next Witneſs that the 

called is Anne Clarke, who faith that ſhe is likewiſe a Servant to Mr £4- 
wards, and ſhe produceth a Note written by Mr. Hae; and faith, that 
this was brought to the Houſe of Mr. Edwerds, with a Deſire to have 
ſome Franks directed to each of thoſe Perſons, two to each of theſt three 
ſeveral Perſons : She faith, that it was ſome Time laſt Summer, ſhe thinks 


about July. She faith, that when her Maſter, Mr. Edwards, came home, 


ſhe ſhewed it to him; and Mr. Edwards declined giving ot accommodat- 
ing Mr. Has with Franks to theſe Perſons.” The Reaſon that he gave 
was this: Mr, Tales (ſaid he) hath both a Brother and a Nephew that are 
Members of the Houſe of Commons; and therefore he need not ſend to 
me for Franks, when he may have them from his own Relations ; he 
therefore declined it at that Time. "Theſe were the Directions: Two to 
Mr. Levett of Huntingdon, two to John Pratt, Eſq: at Briſtol, two to 
Stephen Mitford, Eſq. at Briſlol. Gentlemen, to corroborate this Evi- 
| dence that this Note came from the Defendant, Mr, Hale, Mr. Booth is 
called. He is aſked, Whether he is well acquainted with the Hand-writing 
of the Defendant Mr. Hales ? He ſaith that he is, and that he verily be- 
lieves that this Note is his Hand-writinz. It hath-bcen obſerved by Ar. 
Attorney, that there ſeems to have been ſome Deſign, the Form wherein 
it is wrote being very proper to give an Opportunity for an Alteration 
that each of theſe Directions is very ſhort, and would take up at moſt but 
one Line on the Superſcription r Gulf of the Cover; that there would 
have been a conſiderable {rin left, ſo that when Free, Samuel Edwards, 
was wrote, there would have been a ſufficient Space of Paper to write a 
Note or any thing over it. This is the Obſervation that hath been made 
upon this Note of Directions. After this they produce Mr. Robert Hurle, 
who is Secretary to the Million Bank, to witneſs to the particular Fact. 
He faith, that this Note was on the 13th of June laſt brought and deliver- 
ed to him by the Defendant Mr. William Hales, He faith, that he was 
then at Baker's Coffee-houle in Exchange Alley; that the Defendant, Mr. 
Hales, came to him, and produced this very Note of eight hundred Founds 
payable to Samuel Edwards, Eſq. within three Months, ſubſcribed Ro- 
bert Hales, and indorſed in the 5 of Samuel Edwards, and deſired him 
to advance him four hundred and fiſty Pounds upon the Credit of that 
Note; that ſeeing a promiſſory Note made payable to Same Edwoars, 
+ and indorſed by the ſaid $:muel Edwards, Eq. this appeared to-him 
lufficient Security to lend four hundred and de Pounds upon; that he 
did thereupon comply with the Requeſt of the Defendant, Mr. William 
Hales, to advance him that Sum; that he drewa Draught for'it on Cafwal 
and Mount, who were his Gold{miths for this Sum, which Draught he 
took up afterwards, and allowed in his ſettling of his Accounts with his 
Goldſmiths ; that at that Time when the Defendant brought this Note 
to him, this very Note was delivered to him, with this very Indorſement 
that is now upon it, | | | 


Pray pay to the Order of for ye Value received 


Samuel Edwards, 


He faith, that he is ſure that it was thus indorſed when it was leſt with 


him, he being deſired to lend the Money on a Note fo indorſed; that it 
hath been in his Cuſtody ever ſince, ſo that he is ſure there hath been no 
Alteration made thereon ſince that it was delivered unto him. You may. 
remember that he was particularly aſked, Are you ſure that it was indor- 

ſed when it was delivered you? He ſaith that he is ſure; and indeed the 

Thing beſpeaks itſelf. * When a Note is made payable to a particular 

Perſon, if any other Perſon brings it, every one expects that there ſhould 

be an Indorſement to intitle any Perſon that is not the very Perſon to 
whom it was made payable. I am therefore ſure (ſaith he) that it was ſo 

indorſed : And as Mr, Edwards was a Perſon of very great Dealings and 

conſiderable Subſtance, and fo likely to have ſuch a 14 made payable 

to him, I therefore gave Credit to this Note as a ſufficient Security to re- 

imburſe me the four hundred and fifty Pounds which I advanced thereup- 

on.“ This Fact he tells you was thus tranſacted at that Lime; and he is 

ſure that he received it from the Defendant thus indorſed, and that the 

Defendant hath had the Benefit of the Draught which he gave him on the 

Credit thereof. Mr. Harle hath allowed this in ſettling his Accounts with 

his Goldſmith, Upon this the Note hath been read to ſhew you the Pur- 

port thereof, and the Indorſement thereon, The Note is this, 


3 May 13, 1728. 
I promiſe to pay to Samuel Edwards, Eſq. or Order, the Sum of Eight Hun- 
dred Pounds, within three Months after Date, for Value received, n 


| Robert Hales, 
Then upon the Back of the Note there is this Indorſement, 


Pray pay to the Order of. for y Value 
received, 7 7 Samuel Edwards. 


and the uſual y was, when Mr. Edwards had received the Direction of 


the Name of the Perſon, he himſelf wrote the whole Superſcription, and 

then ſubſcribed to frank it Free Samvel Edwards, He tells you, that in 

the Beginning of July laſt, ſeveral Covers were brought to him for Franks, 

_ ___ you may perceive pretty large. 
OL. 5 


The Covers were brought 


Mr Harle goeth on in the Account which he gives you, and ſaith that this 
Note was left in his Hands in June; and that on Sept. g after, he was in Ex- 
change- Alley all the Morning till about two; that there was a Meſſage left 
for him at 2 s Coffee · houſe, but he received it not there; that by went 
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the Aftetnoon, and had not a 
came Home. The Meſlage was 


* 


of June on the Credit of this, Note. 
r. Caſwal'came to him, and told him 
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count, was taken up for F gy» and this M 


I 


little odd, Was ſomething diffident, but believed that it was Mr. Edwards's 
Hand, as Mi. Harle himſelf alſo thought that it was. He faith, that after 


he never gave any ſuch Note, and knew nothing of it. 
him whet 


Gentlemen, upon the producing, and reading of this Note, Ar. 
Attorney hath made ſeveral: Obſervations, on the Manner of writing it. 
You have had the Inſpection of it, and ſomething. very particular 
appears to every one's View. It is by the Counſel for the Proſecutor 
ſuppoſed, that this Note muſt be formed from Part of a Frank Cover 
ſigned Free Samuel Edwards, Free being turned into for y« Value received ; 
that there is the Remainder of another Letter. And you may obſerve 
whether there is a Selvedge, or any [hing of that Nature, that ſheweth 
it to have been the Outſide of a Sheet of Paper. All the Edges indeed 


———— 


ſeem to be ſmooth and clean as a Paper that is cut. The Indorſement 
begins, Pray pay to the, Order of ſor' then comes 9e, and then 
a large Diſtance between that and * Value received.“ So that it ſeems 
pretty extraordinary that if any one was honeſtly writing, and had a Pa- 
per not written on before, that they ſhould write in this Manner that the 
Word ye ſhould be tacked t» the Word for, and put at ſuch a Diſtance 
from Value received.“ AReceived follows Jalue immediately in a more 
plain Writing: Beſides, it is unuſual to make uſe of the Word ye before 
Value received ;* but they ſay it is more generally Value received.” 
You have an Inſtance in the Note itſelf; the Concluſion of the Note is 
Value received : and I believe the Obſervation is juſt ; that it is not ſo 
uſual to ſay. For ye. Value received. But the Obſervation of the Coun- 
ſel was this, that there was a Neceſſity of this in order to accommodate 
the Letters to the Forgery ; as the Words now ſtand they exactly ſuited. 
And, Gentlemen, the / is of a paler Ink than the or, and theſe Letters 
thicker, and ſeem of a deeper Ink. If there were two ee's before, the Al- 
teration and making the other Letters muſt occaſion the Thickneſs of theſe 
Letters, and their ſeeming of a blacker Ink. - Other Letters being to be 
ſuperinduced, they muſt of Neceſſity be thicker and deeper than the firſt 
Letters. Here is a very ſtrange Sort of an r, and the o ſeems very odd. 
At the End of ther is ſomething made uſe of to aſſiſt to make the upper 
Part of the y, which doth not ſtand cleverly. And you will find that Part 
which is the Head of the y much thicker than the other Part that makes 
up the . And then on the Side or one Shoulder of the y there is a Sort 
of e put. You may ſee how improperly it ſtands. It is not an e directly 
over the y, which is the Way ſometimes of writing the ſhort ; but it comes 
to the Bottom of the Head of the y. So that, Rm Gori theſe are the 
Obſervations that have been made by the Counſel. You have ſeen this 
Note, and may obſerve ca it, whether you think theſe Obſervations 


' vice upwards e 
Dealings and private 
knew or heard that he had any 


5 Hands for to prevent his ifſuidg. it out. Mr. Haris tells you, that this was | 
prehends it done as hath been mentioned. 


N 


he is ſatisfied that Value receivrd' is not Mr. Edwards's e nd he 


plain, proper and juſt ? 50 this Occaſion, another Servant of Mr. E4- | 
ward: is called, one Mr. Spicer, He faith, that he hath been a Clerk in 
the Exchequer above ten Years, but in the whole in Mr. Edwards's Ser- 


4 


Tears; that hel is well acquainted wich hie public 
ranſactions in Money- Matters: and that he never 
| oney-Dealings with the Defendant; which 
| he believes he ſhould, if there had been any, being his Cletkgfand ace 
quainted with his Money-Dealings... And he: faith, that as to the Name 
Sammie Edwards, he believes it to be Mr; &dwords's proper Hand- Writiog, 

being very well acquainted with his Hand. And he ſaith, that as to the 


Indorſement, he believes that the F is his, hut not the other Letters; that 


faith, that the o and r he deth not take to be Mr. Edward's Hand- 


Mriting, but an Alteration from ſomething that Mr. Edward: had Wrote 


before; that the uſual Way of Mr. Edwards ranking is Free with, a Fas 


here free; and that the o appears to be made out of an altered Letter. 


So that this is a proper Obſervation, that there is an Alteration, as they be- 
lieve upon their Oaths. He faith, that it is . gy done ; that he ap- 
| | Veil, another Witnefs is 

called, Mr. George Branthwaite, à Servant to Mel. Caſwwal and Aunt. 
| He faith, that this Draught was brought to their Office by the Defendant 
himſelf, becauſe he hath put his Mark upon. it, as is proper for. Perfons 
of ſuch Dealings ; that that Mark of kis at the Bottom reminds him that 
the Defendaht brought it. Upon the bringing of this Draught, he had 


two Notes from this Witneſs on account of his Maſter ; one was for Two 


Hundred and Fifty Pounds, the other for Two Hundred ah *'I'wenty : 
That came to Four Hundred and Seventy Pounds: 'Therefors the Defici- 
ency of this Draught was to be ſupplicd with another to make up that Sum 
complete. Therefore, he faith, that he brought Notes of , andes for 
Twenty Pounds, which made up the Balance, The Note for Two Hun- 


dred and Fifty Pounds, he faith, was made payable to the Defendant him- 


ſelf; and that for Two Hundred and T wenty Pounds to one Charlton 
Thrup ;' and that at this Time the Draught and /Fanley's Notes were deli- 


vered to him for theſe Notes on Account of Meſſ. Caſtual and Mount. This 


is the Account given by them. The Defendant himſelf and bis Counſcl 


are here, Nothing material is ſaid by them in Defence, only Mr. Lay 


mentioned that there is no Damage done by this Note, the Four Hun- 
dred and Fifty Pounds borrowed on it being repaid. To this it was re- 
plied by Mir. Attorney, that the Money was paid upon Account, there be- 
ing other Monies due to Mr, Harle on Security; and beſides it is attach- 
ed in Mr. Harl:''s Goldſmiths, Hands, to prevent its being iſſued out. 
Gentlemen, you will obſerve, that if this was a real Indorſement, it 
would be an Aſſurance of paying the whole Debt. Whoſoever indorleth 
a Note, whereof no Part is paid, is liable to the whole, - Therefore the 
Queſtion is not, Whether or not this Money was paid? but whether here 
is not an Engagement to pay the Note, which the Re-payment of the 
Money borrowed thereon is no Fence againſt? Therefore if the Money 
had been repaid, that had been no acquitting of the Crime. That will 
no more diſcharge a Perſon, than if a Felon ſhould ſay that he is acquitted 


| becauſe the Goods are reſtored. The Behaviour afterwards is not a ſuffi- 


cient Acquittal of a Crime. And conſider when that was. It was not 
before, but upon the Monday, the very Day that he was apprehended. 
Then the Meſſage was left, and the Money paid. You are to conſider, 
therefore, whether this did not ariſe from an Apprehenſion and Fear of a 


- Diſcovery, in order to clear _ as well as he could ? Gentlemen, as 


there is ſufficient Evidence to fix this upon the Defendant, fo hath he not 
proved how he came by this Note. He hath not called one Witneſs to 
ſhew that he had any Money-Dealings with Mr. Edwards, or that he re- 
ceived it of any other Perſon ; but it is left on the Evidence given by the 
Proſecutor. Therefore, there can be no Doubt in the Matter. If a 
Perſon is ſilent to the Charge, and cannot give you any Satisfaction as to 
it, it ſtands as fully fixed upon him as if any had ſeen him write the In- 
dorſement. Therefore, Gentlemen, you are to conſider, whether an 
Thing appears to afford the leaſt Preſumption that this was a true Indorſe- 
ment made by Mr. Edwards, for Value received by him ? It is, Gentle- 
men, an Offence of a very heinous Nature, and, if not ſuppreſſed; mutt 
tend to hinder all Commerce by Bills and Paper-Credit. If this be ſuffered 
to increaſe, none can take ſuch a Note, unleſs he goeth to the Perſon him- 
ſelf. It will render it inſecure to carry on Commerce by Notes or Bills. 
As to an Indorſement of this Nature, though it was not mentioned, it is 
proper for me to take notice, that tho the Name be not named, it may 
be made to any Perſon. The Perſon, in whoſe Poſleflion it is, can go and 
receive the Money. So that the Indorſement is complete Authority to im- 
power the Perſon in whoſe Poſſeſſion the Note is, to receive the Money, 
and likewiſe to charge the Perſon that ſo indorſed it with the Rebe 
ment of the Money. Therefore, Gentlemen, the Crime and Offence 
ſeems complete. Upon this Evidence, it doth not ſeem to me that there 
can be any doubt with you, whether he be guilty of this Fact or not. 


— — — 
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Jury ſworn over again. 
Clerk. YE Z, Oyez, if any one can inform, &c. 
Gentlemen of the Jury William Hales ſtands indicted by the 
Name of William Hales, &c. for falſely and deceitfully obtaining the Sum 


to wit, a Promiſſory Note in the Name of Mr. Robert Hales, whereby the 
faid Robert Hales is ſuppoſed to engage to pay within three Months after 
Date, the Sum of Eight Hundred Pounds to Samuel Edwards, Eſq. with 
a.counterfeit Indorſement on this Note to the great Damage, &c. To this 
Indictment he hath pleaded Not Guilty. | 

Mr. Strange. This likewiſe is an Indictment againſt the Defendant Mr. 
William Hales, and is for falſely and deceitfully obtaining a Sum of Mo- 
ney of Mr. Villiam Harle by a falfe Token. And it ſets forth, that the 
Defendant having in his Poſſeſſion a Promiſſory Note of Mr. Robert Hales's 
for Eight Hundred Pounds, payable in three Months after Date to Samuel 
Edwards, Eſq. with a forged Indorſement thereon in the Name of the ſaid 
Samuel Edwards, Eſq. did falfely and deceitfully obtain of one Mr. V/. 
liam Harle, the Sum of Four Hundred and Fifty Pounds on the ſaid 
Note. This is laid to be the great Damage, &c. 


V. W1Ltiam HAlEs was indicted for a Miſdemeanour, in obtaining the Sum of Four Hundred 
| Fifty Pounds, from Mr. William Harle, by falſe Tokens “. 


of Four Hundred and Fifty Pounds of Mr. MWilliam Harle by a falſe Token, 


* Theſe Trials were taken in Short-Hand by Order of Mr. Edward;. 


Mr. Hungerford. May it pleaſe your Lordſhip, the Fact charged is the 
very ſame as in the former Cauſe already heard, only upon a different Law, 
33 Hen. VIII. There was, it ſeems, ſo long agone an abominable Prac- 
tice of obtaining Money by falſe Tokens. The Act of Parliament hath 
prohibited that Practice, and made it penal. There is but one Witneſs 


that we ſhall trouble your Lordſhip with. 


Mr. Harle called and ſworn. 
Mr. Hungerford. Mr. Harle, pray give an Account to my Lord, and 
the Jury, when you firſt ſaw that Note, and what Money you paid upon 
it 


Mr. Harle. On the 13th of June, Mr. Hales applied to me, to lend him 
Four Hundred and Fifty Pounds upon this Note. I accordingly made a 
Draught on my Goldſmiths, which I ſuppoſe was paid the ſame Day, hav- 
ing taken up the Draught on ſettling mine Accounts. 

ord Chief Baron Pengelly. Mr. Lacy, do you expect that they ſhould 
go on further in their Evidence ? 


Mr. Lacy. No, my Lord. . 
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Lord Chief Baron Pagel. This Indictment is againſt I iiliam Holes, 
Goldſmirh. It is for obtaining upon this'Note a Draught equivalent to 
Money, and which aſterwards produced Money, by this falſe Token. 
It the Note was'forged, it was a falſe Note. Le brought this Note as 
2 gbd Note. to induce Mr. Hurl to accommodate him with Four Hun- 
dred and Fifty Pounds thereupon: That is the Deſcription of the Act 
of Parliament, that if any one dy a falſe Token doth obtain or get any 


Thing or any Goods of 'another's, corporal Puniſhment ſhall be inflia-_ 


ed. If this appear to be a fo 
ken, he muſt be guilty.” 80 


1881 4 


t the Evidence is the ſame as to both 
theſe Indiétments. 1 1 ; ie * ö 1 1 IT. HM 12 1 + 
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. Clerk. Who ſhall fay for-you 2 Hh 1 2 Ms W [01 $28») $208 
Jury. Our Foreman. a IRS 955 WY 4 or 442 5 e 5 76 
Clerk, How ſay you, Is William Halit guilty of the Miſdemeanour 


wherewith he is charged, in forging and publiſhing an ludor ſement on a 
Promiflory Note, or hot Gui oo nl 


Foreman. Ayr eee nd bog) £ 
Curd. How fay- you, Is Jilkam Hales guilty of the Miſdemeanour 
wherewith he ſtands charged in obtaining Modky by a falſe Token, or 
irn! ter; nag ing? ola TT al non t  7 
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VI. WII Haares and Tromas KINNERSLEV, 
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ing a No 
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Clerk, were indicted for Forging and Counterſeit- 


te of Hand, bearing Date Aug, 16, 1727, for Twelve Hundred and Sixty Pounds, pay- 


able to Samar! Edwards, Eid. or Order, figned Thomas Kinnerſley, and indorſed Samuel Edwards. 


have been told is of a very pernicious Nature to 


| | "Fury ea led over again, and ſworn, 
Cryer. OrEZ. Oyez. If any one can inform my Lord the King's 
. | Juſtice, the King's Serjeants, Attorney, Cc. in this Cauſe 
between our Sovereign Lord the Kink and William Hales and Thomas 
Kinnerfley, let them come forth, Ce. | | 
ere the Indictment was read. © | 5 
Mr. Strange. Gentlemen of the Jury. This is an Indictment againſt 
the two Priſoners at the Bar, William Hales of London, late Goldſmith, 
and Themas Ker Clerk. The Indictment ſets forth that theſe two 
Deſendants, being Perſons of ill Fame and Reputation, and deviſing 
and intending to defraud Samuel Edwards, Eſq. and divers other his 
Majeſty's Subjects, in March Jaſt had in their Cuſtody a certain Note or 
* purporting to be a Promiſſory Note ſigned by Thomas Kin- 
ner ſley, aud dated Aug. 16, 1727. In this Note Themas Krnnerſley is ſup- 
ſed to promiſe to pay Twelve Hundred and Sixty Pounds to Samuel 
Edwards, Eſq. within three Months after Date, for Value received; 
that on this Note which they had in their Cuſtody, they forged an In- 
dorſement in theſe Words, Pray pay to the Order of 
for Value received, Samuel E/wards ;* That thus having in their Cuſtody 
this Note with this forged Indorſement thereupon, and knowing this to 
be a forged Indorſement, they did afterwards publiſh it to be a true one. 
Theſe Oſtences are laid to be to the great Damage of the ſaid Samuel Ed 
wards, Eſq. the Breach of his Majeity's Peace, and the ill Example of 
other his Majeſty's Subjects in like Caſe offending. To this Indictment 
they have plcaded Not Guilty. | | 
Mr. Attorney General. My Lord, and Gentlemen of the Jury, I am 
of Counſel on the ſame Side for my Lord the King. Gentlemen, the 
Charge againſt the Defendant is for forging an Indorſement on a Pro- 
miſſory Note for Twelve Hundred and Sixty Pounds, Likewiſe they 
are charged with publiſhing the ſaid counterfeit Indorſement for a true 
one, knowing the ſame to be forged and counterfeit, Gentlemen, this 
is not the firſt of ſeveral Facts of this Nature that have come to be con- 
ſidered with regard to the Defendant Mr. Hales : But the firſt that hath 
come to be examined in this Place charged upon the other Defendant, 
Mr, Kinnerſley, a Clergyman: And it is a very melancholy Thing that 
when a Scene of Forgery of this Nature is going on, which as you 
rade and Commerce, 
ged therewith that hath a Right to appear in that 
Habit, and thinks fit to appear here in it. But it will appear that there 
js juſt Ground to charge not only the Defendant Hales, but the Defend- 
ant Kinnerfley, Gentlemen, as to the Fact, it will ſeem that it took riſe 
in the ſame manner as the former Fact; that by that Correſpondence 


” 
. t 


we ſhould fee one charge 


that Mr. Villiam Hales thought fit to Jet himſelf into with Mr. Edwards, 


by applying for Frank Covers to ſend News into the Country, he took 
occaſion to make Uſe of ſuch a Paper; and that there being an Inti- 
macy between him and Mr. Kinnerfley, Mr. Hales having by this Means 
poſſeſſed himſelf of a Frank Cover with the Name of Samuel Edwards 
Hes thereon, that upon a Piece of that Paper cut off from the reſt, a 
Promiflory Note is written. I take it that the Note will appear to be 
the Hand-writirg of Mr. Kinner/l:y, dated in a different Hand, Aug. 10, 
1727. The Words are theſe : 


J promiſe to pay te Samuel Edward s, Eſq. or his Order, three Months 
ofier Date, the Sum of Twelve Hundred and Sixty Peundi, for the Value re- 


cuved, HOMAS KINNERSLE v. 


On the Back of the Paper theſe Circumſtances will appear: Firſt, The 
Edge of the Paper on that Side of it where the Indorſement is wrote ap- 
pears cut off; and as in the former Caſe, fo here there are the Tails of 
two or three Letters ſtill remaining plainly to be ſeen. And it will ap- 
pear that here is an Irregularicy and Unevenneſs in the cutting; the 
Edge in one Place ſmoother being turned in, and an Hook or Dent made 
in the Paper. Under this, pretty near the Top of the Paper, is written 
* Pray pay to the Order of,” then there is a wide Blank as in the former 
Inſtance ; then follow the Words, For the Value received, Samuel 
Edwards,” It appears that the Words fir the are written in a ſtronger 
and blacker Ink than the former; the f of the former Sort, probably 
Mr. Edwards's. The Word the is not written in a Contraction as before, 
but at length. Here, inſtead of changing Letters, eraſing or turning, are 
Letters written over in a blacker Ink: The other Letters, as the two ee's, 
#pprar-in a paler Ink; fo that it will appear to a Demonſtration that this 
was a Frank turned to this Uſe. Other Obſervations will likewiſe ap- 
pear as to the Manner of penning it : This Note being written, and the 
Indorſement upon it, it will appear what Uſe was made of it; and it 
wii} appear by ſtrong Circumitances, if not by the Confeſſion of the 
Deſendant Kinnerſl:y, that the Name of Samuel Edwards was there when 
he wrote the Note : If fo it will appear clear againſt Kinner/ley, It will 
thus appear a Circumſtance to charge the Defendant; as firſt, it appears 
that there never was any Dealing between Kinnerſiey and Mr, Samuel Ed- 
de } know not that it will appear that they were ſo much as known 
io each other; and yet here is a Note wrote by Mr. Kinnerfl-y, whereby 
be engageth to pay I'w-lve Hundred and Sixty Pounds, within three 
Months after Date, to him or his Order, It is very extraordinary that 


4 


any Gentleman ſhould write a Promiſſory Note, eſpecially ſhould writs 
ſuch a Note to pay ſuch a Sum to another, to one with whom he had 
no Dealings. It is incumbent therefore on Kinner/ley to ſhew any ſuch 
Dealings, and upon what fair Occaſion it can be made appear to be 
ven. Gentlemen, as this will appear to you ta be the Nature of the 
ote and the Manner of indorfing it, and that there were no Dealings 
between them, and conſequently no Reaſon for putting it in Mr, Ed- 
wards's Name, but that his Name was there, and to make him the In- 
dorſer; ſo the Uſe made of it was to carry it to Mr. Bird, an Officer to 
the Hudſon's Bay Company. Mr, Hues delivered it to him as a;true 
Note and Indorſement; and defired that Mr. Bird would accommodate 
him with Seven Hundred and Fifty Pounds upon it. I think that Mr. 
Hales gave his own Note for that Sum: But as the principal Security 
this Note of Mr. Edwards's was left with Mr. Bird. It was on the 20th 
of March 5 wi that this Note was left and thus depoſited with Mr. Bird. 
And, Gentlemen, in April following there was the Sum of Four Hun- 
dred and Fifty Pounds, as Part of the Seven Hundred and Fifty Pounds 
paid by Mr. Hales, Gentlemen, the Reſidue not being paid in ſuch a. 
Time as ic was expected, Mr. Bird directed one Mr. Tomkins to write to- 
| Kinnerfley to demand the Money, and to threaten to ſue for it. After 
this Mr. K-nnerfley came to him at PFenchurch-Street, the Hudjon's Bay 
Houſe. Mr. Bird told him that there was ſuch a. Note which was left 
with him for a Security for Money borrowed ; that there was fo much 
thereof that remained due, and defired the Money. Ir will appcar that 
at that Place and Time when the Note was ſhewed to Mr. Kinnr/ley, he 
owned that he had wrote this Note, and ſaid that he was an undone 
Man, and that Mr. Bird muſt not expect the Money from him, but ap- 
ply to Mr. Edwards who indorſed the Note. Gentlemen, after this De 
claration had been made by Mr. Kinnerſty, in September there was a Diſ- 
covery made of Mr. Gibſon's Note, upon which Mr. Hales was com- 
mitted, —_— 9 laſt; That gave occaſion to every one that had re- 
ceived of Mr, Hales's Notes for their Security to look about chem, Which 
produced a particular Inquiry about this Nate: Mr. Edwaris was in- 
formed that ſuch a Note was in the Hands of Mr, Bird; ub his apply- 
ing to Mr. Bird, it appeared in the manner that I have opencd unto 
you: When that appeared, and that the Note was wrote Mr, Kin- 
nerfley on a Paper ſigned by Mr. Edwards, Mr. Kinnerfley was en up. 
I chink that there was ſome Diſſiculty at firſt for the Conſtable pre- 
hend him; but at length he was apprehended, and carried befi>r- 51; Ri- 
chard Hopkins, It will appear that he was then in great Confution, and 
appeared to have ſome Sort of Inclination to make the only Reparation 
that Guilt of ſuch a Crime could admit of, viz. making a fel Diſcovery. 
He ſaid, that he would confeſs every thing, and owned that both the 
Body of the Note and the Subſcription to it was his Hand-writing, He 
confeſſed likewiſe, if my Brief be right, that he knew that Mr. Zawnrd:'s 
Name was on the Back of it; that Mr. Edwards was a Stranger to im, 
and that he had no Dealings with him. It happened at that Time that 
there was one Mitford * a ſomething of an Attorney or Solicitor, 
and a Relation of Mr. K:nnerfl:y's. He Land that Mr. Ainnerſiey was on 
a dangerous Point when he declared, that he knew that Mr. Eduard s 
Name was there when he wrote the Note. He ſtopt nim ſhort, bade him 
confeſs nothing, aſked him what he meant? He took his Advice, and, 
I think, denied his own Hand-writing, Upon that Occaſion a Diſcovery 
was prevented: He was then committed, and that is the Occaſion of the 
preſent Proſecution, We ſhall call the Witneſſes. As to Mr. Hales, 
the Evidence that we ſhall lay before you in his uſual Practice of apply- 
ing to Mr. Edwards for Franks, the Manner of making this Note and 
Indorſement, the Uſe he made of it, his publiſhing and depoſiting of ic 
as a true Indorſement, when it appears on the Face of it to be a forged 
one. It will appear plainly againſt him that he was concerned in the 
Forgery, and in the Publication of it. As to the other of the Defendants, 
Mr. Kinnerfley, the Circumſtances that i have mentioned will make it ap- 
pear to be his, and be as ſtrong Evidence againſt him as againſt the other, 
Mr. Serj. hit. I will not take up any of your Lorſhip's Time, there: 
being more Indictments ; but ſhall immediately call our Wirneſles, 
Thomas Maddox and Anne Clark were called and ſivorn. 
N. B. Their Examination was in Subſtance the ſame as in the former 
Trial, p. 69, 70. therefore need not be inſerted over again. 
| Ar. John Spicer called and ſworn. 
Mr. Serj. hit. Look upon that Note. Are you acquainted with; 
Mr. Edwards's Hand-writing? — Mr. Spicer. Yes, Sir. 
Mr. Serj. Mbit. How long have you been acquainted with it ? 
Mr, Spicer. Twenty-four Years, Sir. . 
Mr. Serj. //hit. How long have you been a Clerk to him? 
Mr. Spicer. Between ten and eleven Years, Sic, 
Mr. Serj. hit, How much is his Hand? 
Mr. Spicer. Samuel Edwards and the J. 


Mr. Serj. Mit. Very well. As to the other Letters, What are they ? 

Mr. Spicer. Some of them ſeem to be written over other Letters, which 
I ſuppoſe were Part of the Word free, Ther ſeems vitible between the 
oand r. 


Mr. Strange, What was his Method of writing the Word fre: ? 


Mr, 
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Mr. Strange. Did you ever know him uſe he? od Hr? 

Mr. 3 Neo d.. nr HY 3 Ee a RS? 
Mr. Setj. Whitaker. You ſay that you have been Concerned-as Clerk 
between ten and eleven Years, Was you concerned before for hn? 
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my 
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, Mr. Spicer. Yes, Sir. cob res rage 
Mr. Serj. Whitakers In what Buſineſs?) oe pn 85 
Mr. Spicer. As to his private Affairs in Town, Caſh in Town, and 
many of Wie e r en ap HO ET 
Mr. Serj. Whitaker. During the Time that you. was acquainted-with. 
his private Tranſactions, did you ever underſtand that there were any 
Tronſactions in Money Affairs between him and Mr. Hals? 
M. Spicer. No, never any whatever. I never ſo much as heard his 
Mr. Se. j. Whitaker. Did you ever know. that Mr. Edwards uſed to 
make a Practice of wk "tp Fed other Perſon's Notes, or of giving pro- 
miſſory Notes Mt. Spicer. No, Sit. 
Mr. Serj. Mbitaler. I believe you will all be convinced that it is his 
Mr. Kinnerſley, 1 admit, Sir, the whole Body of the Note to be mine 
own e 1 : | | 


2 1 4 . 
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Mr. Strange. Look upon it before you do that. We deſire nothing but 


1 Ves, Gir, 1 admit both the Figures on the Top, and | for his Twelve Hundred and Sixty. Pounds, payable in three Months after 


what is fair. 
Mr. Kennerſſy 
the whole Note to be mine. „„ͤͤ 0 lets 
Mr. Serj. Whitaker Gentlemen, you will obſerve that there were but 
three Months mentioned in the Note, The Note is drawn Aug. 16. and 
was not brought till March 20 after, ſo that the whole Time was long ex- 
pired before the Note was left with Mr. Bird for the Money which he lent 
upon it. F 125 | 
| "Mr. Strange. I verily believe, my Lord, the Indorſement and Note to 
be both the fame Hand. | | | „ 
e (Mro William Wright called and A 
Mr. Serj. Whitaker. Sir, was you at any Time with Mr. Kinnerſley and 
Mr. Edward;, and was there any Diſcourſe paſſed between them about 
this Note ? BER kd :4. ha | \- 
Mr. Wright. When Mr. Kinner/ley was examined before Sir Richard 
Hophins, he there owned it to be his own Hand-writing, both the Note and 
Indorſement. * © | 
Mr. Serj. Whitaker. But give us an Account whether he was going to 
make a Confeſſion, and what was ſaid upon it? L 20) 
Mr. Wright. As ſoon as he ſaid that the Note was all his Hand- 
writing = | | 
Lord Chief-Baron Pengelly. And what did he ſay beſides ? 
Mr. Wright. What he ſaid, my Lord, as to the Indorſement was af- 
terwards. As ſoon as he ſaid that the Note was all his Hand-writing, 
Mr. Edwards aſked him, Why he drew the Note payable to him, when 
there never had been any Dealings or Negotiations between them? 
Mr. Serj. I hitater. What (aid Mr. Kenner ſſey to that! 
Mr. Mrigbi. He iaid that there never had been any Dealings between 
them, either before or ſince the making of the Note payable to him; that 
he did not know Mr. Edwards, nor, except that Time before Sir Richard 
Hopkins, had not ſeen him. | 
Mr. Serj. #þ;taher. Pray, Sir, give us an Account how he was pre- 
vented going on. | | 
Mr, 777 ht. He opened himſelf in this Manner: That he was indebted 
to Mr. Hules in that Sum, and more, and that Mr, Hales deſired him to 
give a Note of his Hand; that he aſked Mr. Hales to whom it ſhould be 
made payable? I replied, It is very unuſual to aſk that. It is ſure natu- 
ral for a Man to make it payable to a Perſon that he oweth the Money to. 
I faid, Sir, you ſeemed before to declare yourſelf an unhappy Perſon, an 
_ undone Man. I aſked him the Reaſon; and upon that Mr. Mitford, who 

was with him, ſaid, You ſhall not go on to declare any thing further, 


you may do yourſelf an Injury. | 
Mr. Strange. Did he ſay at that Time, that he ſaw any thing on the 


Back of that Note ? | 
Mr. 1Fright. As ſoon as he had declared the Note to be his Hand-writ- 
ing to Mr. Edwards, and Mr. Bird had ſhowed the Note to Mr. Kinner- 
fley, he was aſked, Whether he knew of that Indorſement of Mr. Edwards's 
Hand before he ſaw the Note? He ſaid, he did know of the Indorſe- 
ment thereof, but know not how it came there. 
Mr. Strange. How did Mr. Edwards aſk the Queſtion ? 5 
Mr. Wright, He aſked Mr. Bird, Did Mr. Kinner/icy own the Indorſe- 
ment before you ſhowed him the Note ? a 
Mr. Strange. Sir, you do not apprehend the Queſtion aſked you. What 
was the Queſtion that Mr. Edwards aſked Mr. Kinnerſſey? 
Mr. Vriglu. Whether he knew of the Indorſement before that Mr. 
Bird ſhowed him the Note:? 
Mr, Strange. What did he fay ?=Mr, Wright. He anſwered that he did. 
Lord Chief Baron. Was that all that he ſaid ? | 
Mr. Wight. He ſaid that he had had ſeveral Dealings with Mr. Zales, 
which was the Cauſe of his drawing that Note in that Manner. 
Lord Chief Baron. But what did he ſay concerning the Indorſement ? 
Mr. Fright. Mr. Bird ſaid, That before he ſhewed Mr. Kinnerſley the 
Note, Mr. Kinnerfley ſaid that there was ſuch a Note of his Hand, with 
ſuch an Indorſement. — 
Lord Chief Bai on. But what was the Anſwer that Mr. Xinne fley gave 


Mr. Edwards ? 
Mr. Frighi. That he knew of the Indorſement, but knew not how it 


came there, 6 

Mr. Strange. Did he, Mr. Xinnerſſey, mention the Indorſement himſelf ? 
Did he ſay, whether he ſaw the Name before his writing the Note ? 

Mr. Wight. Nat at that Time, Sir. 

Mr. Strange. Did he at any other in your Hearing ? 

Mr. right. No, Sir. 

Mr. Strange. When Mr. Afiiſord ſtopt him, was there any Diſcourſe 
afterwards whoſe Hand- writing the Note might be; was there any Diſpute ? 

Mr. Mrigbt. Sir, the Company broke up then, when Mr. Aitford had 
given him that Caution. 
(Sir Richard Hopkins ſworn.) 
Mr. Serj. Whitater. Sir Richard—— 
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| in Wiiting, dut my Memorandum of what I thought ſufficient to oc 
che Commitment chat I made. . 


| 


| Mr. Lc I would: beg firſt 


when he made ſuch. Application to Mr... K:znerfley for this Money, Mr. 
| Kinnerfley, before he ſaw the Note, told him, that he had a Note of his 


This I laid my Finger upon before him, thinking it ſufficient..to commit 


. 


| Indorſement, it ſeemed to me to be an altered and ſorged Thiüg. Upon 


Sixty Pounds, and that he had received ſome Money in Part of Payment 


Mr. Lay, 1 would beg firſt y af Sit Rickard, whataer this Eta. 
tion Was reduced into Writing 5 — p avs ra} 

Sir Richard Hophins. I always take 4 Memorandum. in my Rook of 
what is ſaid upon an Examination. There as none other Examination 
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Mr. Serj. I hit alter. When was it ? : ain "jos PROVES ö ee . (ET 4; 
Sit Richard Hoptins. It was ſome time about September. ; remember 
that he was charged beſote me about two Notes. One was a Note of 
Twelve Hundred and Sixty, the other was à Nate of Sixteen Hundred 
and Fifty Pounds, which of theſe. yon deſire me to ſpeak to, Iknow not- 
Mr. Serj. Whither, That of Twelve Hundred and Sixty Pounds. 
Sir Richard Hopkins, There was ſuch à Note drawn by Thomag Kinner 
ſt, payable within three Months after Date to Same/ jp wy Eſq, ms; 
indorſed by Samuel Edwards. I looked upon it; and, turning over the 


this L examined Mr. Bird, whom they offered as an Evidence. Mr. Bird 
told me, that he had lent Money upon that Note of Twelve Hundred and 


of what he had lent: That hearing that Mr. Hales was taken up, he made 
Application to Mr. Kinnerſley ſor what Money remained due to him; that 


Date to Samuel! Edwards, Eſq. or Order, and indorſed by Samuel Edwarg, 


him, and repeated the Words to Mr. Bird, Are theſe the Words that you 
ſay ? If they are, repeat them.; which he did. 5 aſked Mr. Kinner 
whether he had any Dealings with Mr. Edwards? He ſaid, that he 
not, I aſked then, How he came to make a Note for twelve Hundred 
and Sixty Pounds payable to him, a Perſon with whom he had no Deal- 
ings. He ſaid, That he did it at the Requeſt of Mr. Hales, to whom he was 
indebted in that Sum of Money. He ſaid, That as to the Indogiement 
he knew not how it came there. He ſeemed ready to make an ample ore 
feſſion ; but there was 'a Perſon: there, who was (I think) one Way or 
other related to the Law, who ſtopt him directly, and had oft interrupted, 
] ſaid to him, Sir, this is not becoming here: I expect to examine any Per- 
ſon without your interrupting. I will afterwards aſk any Queſtion 
that | | a 
Mr. Serj. Whitaker, Sir, when Mr. Kinnerſey had owned the Note, 
was there afterwards a Denial: : Rb 
Sir Richard Hophins. Afterwards, Sir, there was a Denial. It might 
be as to the other Nete ; and not that which you are now aſking nt about. 
(A,. Richard Davis, the Conſlable, callid and fworn.) | 
Mr. Serj. Whitaker. Richard Davis, I think that you was the Conftable 
ſent to apprehend Mr. Ainnerſſey. Will you give us an Account how often 
you went to apprehend him, whether he was to be met withal, and what 
paſt when he was apprehended? 58 5 
Mr. Richard Davis. My Lord, on September 12, there was a Warrant 
iſſued out to take up the Rey, Mr. Kinne fley, and was given to me to exe- 
cute, Accordingly I went in the Afternoon, and took a Porter with me. 
We went to the Magpy Tavern without Aldgate. I ſent the Porter thence 
to Mr. Kimnerfley's Houſe in Manſei-Street, to tell him, that there was a 
Gentleman there to ſpeak with him; becauſe, he living in Man ſel. Street 
in Middleſex, | could not there execute my Warrant. ben the Porter 
came back, he told me, that the Daughter came to the Door, and ſaid, 
that the Reverend Mr. Xinnenſſey was not in Town. After I had paid for 
what I had called for, I went from thence to the Clerk of the Pariſh, and 
aſked him, whether the Rev. Mr. Xinnerſſey was in Town? He anſwered, 
No; and faid, that he went out of Town on Tae/day, I think it was, 
and that he did not know when he would be in Town. Ke aſked, me 
what I wanted with him? I told him that a Couple wanted to be married, 
and wanted a Licence, Won't (ſaid he) the Curate do? No (ſaid I), the 
young Gentlewoman will not be married by any but the Doctor, and xt his 
Church: So the Perſon having no Apprehenſion, ſent me to London-Huſ 
in A:der/gate-Sireet, to enquire for Mr. May, who would tell me when 
the Doctor would be in Town. He told me, that he would be in Town 
next Thurſday Night, Accordingly I went the next Friday Morning. 
took a Porter with me, went directly to the Doctor's Houſe. When I 
came there I rung hard at the Gate, Out came the Daughter. I aſked 
to ſpeak with the Doctor; ſhe ſaid that he was not at Home, and enquired 
what I would have with him. I told her the ſame about my wanting a 
Licence that I had told the Clerk before. I will {ſaid ſhe) go and call 
my Mamma. Accordingly Madam Ninnerſe came out: I told her that 
I wanted a Licence, was informed that the Doctor generally kept Licences 
by him, or at leaſt could help me to one. She deſired me to walk into 
the Parlour, ſaid that the Doctor had been out of Town, was very much 
fatigued, which was the Reaſon that he was denied, Out came the Doc- 
tor, Sir, {laid he) where is the Gentlewoman? Sir, (ſaid I) the is hard 
by, at the /Zagpye Tavern by Aldgate. Who (aid he) is ſhe, and who ate 
her Friends? I told him that her Name was Bird. Where (iaid he) lives 
ſhe ? I ſaid in Fleet-Street, I do not (ſaid he) remember that Name. You 
do, Sir, (ſaid I) know her Father very well, What Age (ſaid he) is ſhe? 
I told him her Age. Have her Friends given Conſent (ſaid he), without 
that I would not do it for an hundred Pounds: The Penalty is fifty 
Pounds; I told him that it had been done to my Knowledge. Aye (ſaid he) 
it may be at the Fleet. I deſired him to go to the Tavern, where her Bro- 
ther was with her, and he would be ſatisfied. My Intent was to decoy 
him into the Liberties of the City. He ſaid, No, he wou d not go with me: 
So I had no Opportunity then. But having ſeen him one, and ſo know- 
ing him, I afterwards watched for him, and ſaw him come out, and go 
through the AMinories. I watched him till he came to Adgate; I then paid 
my Reſpects to him. I think (ſaid he) that you are the rerſoa that came 
to me about a Marriage. Yes, Sir, (ſaid I) but I have now another Affair 
to ſpeak to you of. I have a Warrant againſt you for Forgery of a Note of 
twelve hundred and ſixty Pounds. He ſaid, God forbid. He aſke&to fee 
my Warrant. He ſaid, had the Gentleman ſent to him, he woul readily 
have come. I aſked him why he denied himſelf? He ſaid, that he appre- 
hended an Arreſt. I defired him to go with me to the Vite Hart Tavern 


in Biſbopſgate- Street. He there owned the Note. 


P 


* 


„TI mm 


E SSAS,. 


r 
5 ww 8 n Fr F * "Fa 
T4 4 ef 15 n J | 
* 
; 


25 


n 


. l 4 . 
, wr 7 wo 7 8 9 3 uh 
* A . n 7 — W „ INN N 
$ Tr TE : 4 N 


* 
* N 1 * 

* F ates” 22 AR ES a 
Rs $9 « os + Gat, a 


= 
- 
? * 
4 » 
% 


Mr. Davis. It was within. ; A - Þ 

Mr. Serj. #Sitater. Did you go with him to Sir Richard Hopkins ? 

Mr. Davis. Yes, Sir. 1 Doe | 

Mr. Seri. Whitaker. My Lord, there is another Thing that we ſhall prove; 
for all is Circumſtance. We ſhall ſhew that Mr. Ainnerſſey and Mr. Hales 
have been often together for four or five Months in a private Manner. As 
ſoon as the one hath come in, the other hath gone with him into a private 
Room, and they have ſtayed ſome Time together; and this was about the 
Time that theſe Tranſactions have been. When theſe Matters are laid 
| r, you will judge that Mr. Kimnerfley hath not been ſo kind to Mr. 
Edwards as to give 2 Twelve Hundred and Sixty Pounds; but that there 
was 2 plain formed Deſign to raiſe this Money upon his Credit. Join this 
together with his owning, that he knew that Mr. Edwards's Hand was on 
the Back of the Note before he drew the Note, and that he knew of the 
Indorſement, though he ſaid he knew not how it came there. Conſidering 
theſe Things, none will doubt but that there was a Contrivance between 
them. We ſhall call ſeveral Witneſſes. 

Mr. Lacy. We ſubmit it to my Lord, whether it be proper. It is fo- 
reign to this Indictment; and we ſhould have nothing offered but what 
we may be ſuppoſed to come prepared to defend. We cannot be ſuppoſed 
to come prepared to defend this, by ſhewing how he came there, and upon 
what Account. 

Lord Chief Baron. It is an Indictment againſt both the Defendants. 
The Note was indeed ſubſcribed by the Defendant Kinnerfley : But then 
it was delivered out by the other Defendant Hales. Now, they ſay, that 
they will ſhew by ſeveral Witneſſes that they were very converſant together 
about that Time, and they are acquainted with the private Manner of their 
converſing together. You hear what is the Uſe they make of it. I ſee 
not that we can refuſe their giving this Account. What Uſe is to be 
made of it muſt be left to . 

Mr. Mather. Are theſe Things to be proved by Circumſtances ? 

Mr. Serj. Whitaker. Can Forgery be proved any otherwiſe ? 


Mr. Bab called and ſworn. 


Mr. Strange. Pray, where do you live ? 

Mr. Bab. At Peel's Coffe-houſe, in Fleet-ftreet. 

Mr. Strange. Do you keep that Houſe ? 

Mr. Bab. Yes, Sir. 

Mr. Strange. Have you ever obſerved that Mr. Hales and Mr. Kinner/ley 
ever frequented that Houſe, and in what Manner ? 

Mr. Bob. Laſt Summer, the greateſt Part of the Summer, ſometimes 
twice or thrice in a Week, till near the Time that the Gentleman was taken 
up, Mr. Hales would ſometimes come thither, and ſometimes be there an Hour 
or two. Sometimes he would aſk whether a Miniſter had been there to aſk 
for him? We hardly knew the Name of either of them, but knew whom 
he meant. Mr. Hales would often be in our Room, and ſee ſometimes 
Mr. Cay coming, out of the Window. Mr. Hales would hardly 
take any Notice of him; but as ſoon as he came in Mr. Hales would go 
into a private Room, and the other afterwards go to him. And ſometimes 
as ſoon as one came in at one Door, the other went out at the other, and 
he followed him. 

Mr. Serj. Whitaker. How often was this ? 

Mr. Bab. Twice or thrice in a Week. | 

Mr. Strange. Do you remember on what Occaſion, and how they left 
off coming to your Houſe ? 8 


Mr. Bab. Mr. Kinnerſley was not at the Houſe for two or three Weeks 


or a Month before Mr. Hales was taken up. Mr. Hales was there a few 
Days before. | 
Mr. Strange. Do you remember that Mr. Kinner/ley paſſed by? 
Mr. Bab. Once he did. He went down Fleet-ſireet: Mr. Hales roſe 
up, went out, and went after him. 
Mr. Strange. How long was this before Mr. Hales was apprehended ? 
Mr. Bab. It was three Weeks or a Month, I believe, before he was ap- 
prehended. e 
X Mr. Strange. I aſk, Whether at any Time they ſat down in the publick 
oom? 
Mr. Bab. Very ſeldom: They generally went into the private Part. 
Mr. Strange. Was that diſtinct from the reſt of the Houſe? 


Mr. Bab. Ves, Sir, quite ſeparate. 


Mr. John Brooks called and ſworn. 


Mr. Strange. Where do you live ? 

Mr. Brooks. I keep a Coffee-houſe in Downing-/treet, in Weſtminſter. 

Mr. Strange. What Name'deth your Coffe-houſe go by? 

Mr. Brooks. My own Name. 

Mr. Strange. Do you know that you have ever obſerved that Mr. Hales 
and Mr. Kinnerſley ever frequented your Houſe, and in what Manner? 

Mr. Brooks. Mr. Kinnerſley hath ſometimes come to the Coffee-houſe; 
ſent for a Porter; gave him a Note to Mr. Hales, who hath come, and 
they have gone to a private Part of the Room. 

Mr. Strange. Was there any other with them ? 

Mr. Brooks. No, Sir, never. 

Mr. Strange. Was it often that they met thus ? 

Mr. Brooks. About four or five Times in a Month. 

Mr. Strange. How long have they ſtayed ? 

Mr. Brooks. Several Hours, When 
Candle was not carried them, he hath ſaid, that they refuſed it. 

Mr. Strange. How !ong was it before Mr. Hales was taken up ? 

Mr. Breaks. About a Month. 

Mr. Strange. Was there any Obſervation made upon his being taken up! 

Mr. Brooks. I obſerved it the more, having often ſeen them together. 


b 


Thomas Janeway called and ſworn. 


Mr. Kinnerſſey. I admit, my Lord, that we have been together at ſeve- 
ral Coffee- houſes. 

Lerd Chief Baron. Well, now the Man is ſworn, we will go on with him. 

Mr. Strange. Do you know Mr. Kinnerfley and Mr. Hales? 

Mr. Tan-way. Yes, Sir. | ; 

Mr. Strange. Do you keep a Coffee-houſe ?---Mr. Faneway, Yes, Sir. 

2 Strange. Where? Mr. Jancway. In Cornhill, Sir. 

oL, IX. 


have aſked the Servant why a 


| u Miſdemeandur. 
Mer. Serj. #hitater. Was it within or without the Bars ? 


| (82) 


Mr. Strange. Do you temember that they have frequented your Houſe 


. together, and in what Manner? 


Faneway. I believe they may have been there together ſeveral Times. 
r. Strange, What Company had they with them ? | 

Mr. Fanezvay. I take no Notice what Company is there. I obſerved 
them not. 5 ; 

_ ur How often have you obſerved them retire up Stairs 

ther 
r. Faneway. I take no Notice of ſuch Things. They might for an 
hundred Times, for aught I know. 

Mr. Serj. Mbitater. My Lord, we ſhall reſt the Evidence here. We 
ſubmit it to your Lordſhip and the Jury, when ſuch a Note is drawn by 
ſuch a Man upon ſuch a Paper, by which he promiſeth to pay ſuch a Sum 
toa Perſon with whom he had no Dealings, to what End can it be. Can 
it be with any other Intention than to charge an innocent Man with it? 
I think it is a plain Caſe. It is certain that Mr. Hales carried this Note, 
and borrowed a Sum of Money upon it; and Mr. Kinner/ley made Prepara- 
tion forit by making a Note for ſo much Money payable to Mr. Edwards. 
Doth a Man ſo eaſily give Twelve Hundred and Sixty Pounds to a Stran- 
ger with whom he hath had no Dealings? To what Purpoſe could it then 
be thus drawn? Why, to be indorſed. And this Mr. Xinnerſiey did, 
and he owned that the Name was there, and he knew that Mr. Edwards 
was a rich Man. Well, if Mr. Ed:vards was a rich Man, and the other 
not worth a Groat, as he owned himſelf to be an undone Man, to what 
Purpoſe then can it be? Well, I think it clearly appears that this was a 
Contrivance between them two. If you think not this plain, I think that 
it is impoſſible to convict any Man on a ſtronger Evidence. 

Mr. Serj. Darnell. My Lord, I am Counſel for the Priſoner at the Bar, 
Mr. Hales. And1 think it doth appear that there was a Tranſaction be- 
ween Mr. Hales and Mr. Kinnerſley ; and that this Money was due from 
Mr. Kinnerfley to him. And we apprehend, notwithſtanding what hath 
been offered, that the Confeſſion of Mr. Kinnerſlry, is a proper Juſtification 
of Mr. Hales. It is not, my Lord, Mr. Kinner/ley's being a Defendant 
that ſhall deprive Mr. Hales of the Benefit of this Confeſſion. It appear- 
ing that he was indebted to Mr. Hales, this Note was given in Satisfac- 
tion: We apprehend that it was given upon this Account to Mr. 
Hales. In Confirmation of what Mr. Hales ſaith, we can produce a 
Perſon to ſhew that there was an Account between them, and Mr. Kin- 
ner ſiey acknowledged ſuch a Balance, in Satisfaction of which this Note 
was 3 And we think that it could not be drawn as a Note of 
Mr. Kinnerfley's payable to Mr. Hales, not only becauſe the Account 
would be as good againſt Mr, Kinnerſley as ſuch a Note of his Hand, but 
alſo becauſe of Mr. Hales's own Circumſtances. Mr. Hales applied to a 
Gentleman that recommended him to Mr. Bird to borrow Money up- 
on this Note. And, Gentlemen, it was this Note thus drawn that re- 
commended him. Mr. Hales had the Misfortune to be concerned with 
Sir Stephen Evance ; he could not therefore appear himſelf; and, therefore, 
by the Aſſiſtance of this Note, borrowed the Money. When Difficulties 
came upon it, he went and paid Part of the Money, and I believe would 
have taken care to have paid the whole : It doth not appear that this hath 
affected Mr. Edwards. His name indeed hath been expoſed as a Man would 
not be willing that ic ſhould ; Money hath been raiſed upon the Credit of 
his Name; but he hath not been affected thereby. This therefore lieth on 
the unhappy Circumſtances of Mr. Hales. We will call one Witneſs, and 
then this Confeſſion of Mr. Kinnerfley we hope will avail. 

Mr. Lacy. My Lord, I apprehend that there is a Circumſtance that 
leſſens the Weight of, if it not wholly ſets aſide what they go upon. What 
they have gone on was, that Mr. Edwards's Fronks were uſed to this ill 
Purpoſe, Maddox, a Servant of Mr. Edwards, is produced, who tells us 
of a Parcel of Franks that were delivered in Fuly laſt, Mr. Bird gave an 
Account that this Note was brought to him in March; So that it was 
brought him before theſe Franks were delivered. And tnough it may be 
apprehended that there were other Franks, we think that there ought to be 
a Proof of ſome ranks that were delivered before. 

Mr. Strange. There have been, Mr. Lacy, (as hath been depoſed) for 
ſeveral Years. Thoſe that were brought in July laſt, are thoſe that never 
were franked, but were only Covers left for that Purpoſe. 


— 


Mr. Robert Burkit called and fivorn, 


Mr. Serj. Darnell. Do you know, Sir, of any Account ſtated between 

Mr. Hales and Mr. Kinnerſley ? 

Mr. Robert Burkit. No, Sir, none at all. 

Mr. Serj. Darnell. No | What doth the Man mean? 

Mr. Strange. What, none in Newgate, nor no where elſe ? Do you know 

of none ? Mr. Robert Burkit, No, Sir. 

Mr. Strange. Do you know of any Money that was at any Time due 

from Mr. Hales to Mr. Kinnerſfley ? 

Mr. Robert Burkit, No, Sir, none at all. 

Lord Chief Baron. Have you any other Witneſs ? 

f —2 Serj. Darnell. My Lords, there are two Witneſſes to this Account 
ated, 

Mr. Serj. Eyre. My Lord, and Gentlemen of the Jury, I am Counſel 

for Mr. Kinnerfley. I apprehend that he is innocent. I readily agree with 

Mr. Attorney, that the Affair of Notes, eſtabliſhed by Act of Parliament, is 

of great Moment, and their Security neceſſary to Commerce; and that the 

Forgery of ſuch Notes and Indorſements thereupon is very pernicious to 

the Publick: I therefore apprehend that there ought to be ſtrong Evidence 

for the convicting of ſuch a Crime. I humbly ſubmit it, that before a Man 

be convicted of ſo infamous an Affair, there ought to be ſtrong Evidence; 

and the rather becauſe he is a Clergyman of the Church of England, and his 

Capacity of Service depends upon his Credit: And it doth appear that he 

hath behaved himſelf with all poſſible Caution. You ſee that the Contri- 

vance that the Officer ſent to apprehend him made uſe of, was a Pretence 

of a Marriage. You ſee, Gentlemen, and I am glad to ſee it, and wiſh that 

all others uſed the ſame Caution, that upon his Inquiry what Age the young 

Woman was of, underſtanding that ſhe was not of Age, and her Parents 

not being there, notwithſtanding that he was told that her Brother was 

there with her, yet he abſolutely refuſed and ſaid, that he would not be 


concerned for an hundred Pounds without the Parents Conſent : That is 
ſuch a Foun in his Favour, that I think that it is a ſtronger Circumſtance 
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Buſineſs it is à material Thing whom a is me | 
Man owe a Sum of Money, and give a Note for it, it is natural to enquire 


to borrow of him a conſiderable Sum of Money. 


to the firſt of theſe, it is plain that he knew not. 


- The unted ; | 
AR of Parliament? The Words of the Deſcription in the Act of Parlia- 
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for him, than the other Circumſtances are againſt him, As to the Offence 


that is charged upbn him, it is, I ſuppoſe, that he ſhould give out a Note 
made in his Name payable to Mr. Edwards,” and indorſe ſuch a' Note in 
Mr. Ertwardi's Name, in order to charge Mr. Edward; with the Payment 
of the Money, They lay a great Streſs upon this, and 85 that Mr. Kin- 
ne ſley \ One of the Wit- 


ne fley was wholly unacquainted with Mr. Edwards. 
nelles ſaith, that Mr. Xinnerſiey himſelf owned that he had never ſeen Mr. 


- Edwards before in his Life. How therefore (ſay they) is it likely, that 


there ſhould be any fair Reaſon ſor a Man to make ſuch a Note payable to 


one that he had no Dealing nor Acquaintance with, nor had fo much as 


ever ſeen before in his Life? I ſubmit it 1 ang whether in the Courle'of 
ote is made payable to. Tf a 


to whom it ſhould be ee It was the more natural in this Caſe, 
as Mr. Hales, having the Misfortune to have a Commiſſion of Bankruptcy 
ſtanding out againſt him, could not negotiate Notes in his own Name, but 
muſt act in ſome Friend oi Neighbour's Name. And it is no great Won- 
der that Mr. Kinnerſley, whoſe Character directed his Studies another Way, 
and who was not acquainted much with theſe Affairs, ſhould be impoſed 
upon to give ſuch a Note; and the leſs ſo for this p ain Reaſon : Sir Ste- 
pben Evance and Mr. Hales formerly lived in Mr. Kinnerſley's Pariſh ; re- 
ceived him with a great deal of Civility : It can be no Wonder therefore 
that he'afterwards continued an, Acquaintance with him. Notwithſtand- 


ing his Misfortunes, it is plain that Mr. Hales was ſtill acquainted with 


ſeveral very worthy Gentlemen : Mr. Gibſon and Mr. Edwards both fur- 
niſhed him with Franks; Sir Biby Lake recommended him to Mr. Bird, 
If ſuch Gentlemen as 
theſe thus correſponded with him after his Misfortunes, no Wonder that 
Mr. Kinnerſley, be had been the Miniſter of the Pariſh where Mr. Hales 


had lived, ſhould keep up an Acquaintance with him; and ſo no Wonder 


that he ſhould be ſo impoſed on. In fact, we ſhall ſhew you that he was 


' indebted for ſuch a Sum to Mr. Hales. It is impoſſible to 505 a particular 


Acccunt of the whole Aﬀair; Mr. Hales being alſo a Defendant, and 
therefore no Evidence: But that he was indebted in ſome ſuch Sums is 


plain. Gentlemen, it is very innocent if a Man give a Note where there 


is no Conſideration, | 
8 the Note may injure himſelf, but not the Publick. There is no 


It is no Injury to the Publick. The Perſon that 


AR of Parliament againſt the giving of ſuch Notes, Well, if the giving 
of the Note be not culpable, conſider how the Fact of the Indorſement 
comes about. And if you conſider how that comes about, no doubt but 
that he mult be cleared of the Fact. How muſt this be done to affect Mr. 
Kinnerſley ? It muſt be on the Back of the Note when he wrote the Note, 
and he muſt know it to be there. Now, with great Submiſſion, have they 


given any Proof, or Colour of Proof, that it was then there, or, that if it 


was, he knew it to be there? They have given you the Proof of Mr. Bird 


and the Conſtable, who was preſent when he was examined. According 
He ſaid that he knew 


that the Name was there, but knew not how it came there. This, I think, 


| inſtead of a Conſeſſion, is an avoiding of it, by ſay ing, that he knew no- 


thing at all how it came there: But conſider the Nature of the Thing, 
how it is ſuppoſed to be done from a Frank of Mr. Edwards's. Mr. Ed- 
wards had never franked a Letter for him, but many for Mr, Hales. Is it 
not molt natural to ſuppoſe then that Hales was concerned? How doth it 
follow, that this being done from a Frank, the Name muſt be there be- 
fore the Note was wrote? A Man that is capable of drawing ſuch a Note 
for ſuch an End, might he not give it to be ranked ? Is it not eaſy to 
conceive, that if I give ſuch a Note on a Quarter of a Sheet of Paper 
doubled up toa perten to be franked, tha: he thall do this fo as to make 
the Name ſtand for an Indorſement ? I would make this further Obſerva- 
tion, it hath been counted doubtful, whether the making uſe of a Man's 
Name to a different Purpoſe from what he deſigned it for, ſhall be count- 
ed a Forgery. I think that the Doubt ariſeth upon a Diſtinction of my 
Lord Cotuper, on the Statute of 8 £/'z. between forging and making a 
Falſe Deed. I do not pretend to ſay but that the Opinion of the K:ng's- 
Bench was right, It was in the Affair of Murd and Bridge. 

Lord Chief Baron. No, Bridge and Dutton : There was an Alteration, 
ueſtion was, Whether it could be accounted a Forgery within the 


ment are, If any one forge or eraſe, &c.” whether he could be charged 


with forging of that Note? I was one of the Counſel. It appeared their 


Opinion, that he forged it as much as if he had wrote the whole Note, 
Mr. Serj, Eyre. My Lord, I agree it to be as your Lordſhip puts it, 
I only mention it as a Doubt not ſettled by the printed Books. My Lord, 
a Man may alter a Deed, e.g. a Perſon oweth me Money on Bond; if ! 
a!ter the Bond to mine own Damage, that is no Forgery ; but when he 


doth it to the Injury of the Perſon to whom the Money is owing, then it 


is Forgery : The Forgery therefore lieth in the Deſign of defrauding an- 
other. Now, whoſe Good is it that this Note was drawn for? It ap- 
pears that my Client had no Benefit at all by it. The Money was all re- 
ceived by Mr. Hales, and the whole Tranſaction about paying the Mo- 
ney was by Mr. Hales : He was therefore to receive the Benefit, molt 
likely therefore that the Forgery was his. And as to this Promiſſory Note, 
what was the Effect of it? No one will pretend to ſay, but that if Mr. 
Edwards was to bring 2n Action he might recover his Money of Mr. 
Kinnerfley : He hath, therefore, only wrote a Note, which, without Con- 
troverſy. hath ſubjected him to the Payment of ſuch a Sum of Money, 
Mr, Hales hath received the Money, and gained by this Note. We ſub- 
mit it therefore to your Lordſhip. h 

Mr. Mather. My Lord, with relation to the Tranſactions between 
Mr. Kinner/ley and Mr. Hales, we ſnhall call Evidence to ſhew the Reaſons 
of thoſe private Meetings that were between them. 

(Mr. Peter Marſh called and ſworn.) 

Mr. Mather. Sir, do you know the Defendants, Mr. Hales and Mr. 
Kinnerfley ? 

Mr. Peter Marſh, J have, Sir, known Mr. Hales many Years. 

Mr. Mather, But have you known Mr. Xinnerſey? 

Mr. Peter Marſh. Not io many Years. 

L rd Chief Baron. What is your Buſineſs or Employment? 

Mr. Peter Marſt. J am an Attorney, my Lord. 


Mr. Mather. Do you know of any Tranſactions between Mr, Hats | 


and Mr. Kinnerfley ? 
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Mr. Peter Marſh. No, Sir, none at al]. 
Mr. Lacy. Mr, Cro ley, What 


a Debt which was due to me from 
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Mr. Peter Marſh, About ten or cleven_ Years,a2go, Mr, Hales bro 
me a Bond of fifty Pounds, payable by Mr. Xinnerſe to me. Mr. N. 
nerfl.y owed him the Money, and had given him a Bond payable to me. 
He defired me to get it. e 
Mr. Serj. Water. This is not Evidence. What ſignifieth it what 
Bond ? 


* * 
17 
- 


4 


the Defendant fold him ? F 
Mr. Mather. What was done upon that? What came of the 


Mr. Peter Marſh. I delivered it to Mr. Hales again. 
Mr. Mather. Did Mr. Hales owe you any Money? 


(Ar. Wa called and ſworn.) 
| g you know of any Money-matters be. 

tween Mr. Hales and Mr. Kinnerlley , oe Wing wed OE...” 
Mr. Crepley. I received about lixiy Founge at Janetuay's Coffee-houſe 
Mr, 257 They were there to- 
N Mr. Kinnerſky was the Debtor, Mr. Hales had given me a Note 
or it. Mr. Kinnerſley had prevailed on me to lend him an hundred and 
odd Pounds 1 but a flight Acquaintance : He brought another Gen- 
tleman to be Security with him for the paying it me; ſo I forbore him 
for ſix Months. I then enquired of him after it: When he had led me 2 
Dance from Coffee. houfe to Coffee-houſe for ſome Months, I was forced 
at laſt to ſue for it. He defired me to ſue the other Party, and forbear 
him: I recovered Half from the one, then I came upon him for the other. 
When I came to ſerve him with a Notice of a Writ of Enquiry, he met 
me with Mr. Hales at ſome Tavern in H:/born, about June or July laſt was 
a Twelvemonth. Then Mr. Hales ſaid to me, I am to receive about fix or 
ſeven hundred Pounds within about three Months Time; and then I ſhall 
be ready to pay that Money: Upon that I fiopt my Procedure upon the 
Writ of Enquiry ; and, as Mr. Hales requeſted me, I took Mr. Healer 


When that Time was expired, or within about four Months, I got it, 
What was his Part to pay I received at Janerbay's Coffee-houſe: They 
were together; which paid me I cannot ſay. The Money was in half and 
quarter broad Pieces; I refuſed to take it in thoſe Pieces, bring to tranſact 
it in the Alley, Upon that he took me to a Banker's about Temple-Bar, and 
there changed it. 5 | 
Lerd Chief Baron. When was this ? | 3 
Mr. Cropley. It was in February, Mr. Kinnersley gave me a little Note 
at the ſame Time for the Damages that I had tuſtained in ſeeking it; 
about fifty Shillings, or thereabouts. 5 
Mr. Strange. Hath there been any Application made, Sir, to you to 
appear as a Witneſs ? | ION 
Mr. Crepley. Yes, Sir, Mrs. Kinnersley ſent to deſire me; and Mr. 
Kinnersley allo ſent me a Letter, and beſides that ſent me a Subpena. © 
Mr. Strange. Can you produce that Letter ? | | 
Mr. Cropley. 1 have it not here, Sir. | hs 
Mr. Strange. You cannot ſay which paid you the Money, Sir? 
Mr. Crepley. No, Sir, but they were both together. 
Mr. Kinnersley. Sir, one Word I beg. Did not Mr. Hales give you a 
Note for it ? | 
Mr. Cropley. Yes, Sir, you and Mr. Hales joined in it. 
Mr. Peter Beart was called, but did not appear. 
(Mr. John Wells called and fwarn.) 3 
Mr. Lacy. What do you know, Sir, of any Money due from Mr. Kin- 
nersley to Mr. Hales? | | e a 
Mr. John I/el!s, No, Sir, I know not of any. | 
Mr. Lacy. Or of any Money lent, particularly an hundred Pound ? 
Was Mr. Kinnersley indebted to you ? | | 
Mr. John I/ells. Yes, Sir, an hundred Pound. 
Mr. Lacy. Who lent him the Money to pay you? 
Mr. John Jells. Mr. Holes, as Mr. Kinnersley told me. 
Mr. Lacy. Who paid you the Money? 
Mr, 2 Wells. Mr. Kinnersley. | 
Mr. Lacy. Was Mr. Hal:s preſent? 
Mr. John Melle. I do not know, Sir. It was paid to my Attorney. 
(Mr. John Simpſon (Banter) called and ſworn.) | 
Mr. Lazy. Sir, what do you know of Money due from Mr. Kinnersly 
to Mr, Holes ? | 
Mr. Simpſon. I know not Mr. Hales, Sir. I never ſa him out of Court. 
Mr. Lacy. Was Mr. Kinnersley indebted to you? 
Mr. Simpſon. Some Months ago he borrowed of me thirty Pounds on 
ſome Lottcry Tickets. 
Mr. Lacy. Who paid it you off ? 
Mr. Simpſon. I was not at the Shop when the Money was paid. 
Mr, Lacy. But do you not know how it was diſcharged, whether by 
Money or Notes, and by whom ? 
Mr. Simpſon. No, Sir, I cannot ſay. It doth not appear by our Books, 
Mr. Lacy. Do you know or not that Mr. Hales paid it, or gave a Note 
for it ? Mr. Simpſon. I do not know, Sir. 
Mr. Lacy. Doth any Note by your Books appear given for it, or by 
whom paid ? 
Mr. S:mpſon. No, Sir; if it had been paid by any other Hand than Mr. 
Xinnersley's, I believe that it would have appeared by our Books. 
(Ar. Fowler ( Banker ) called and ſtvorn.) 
Mr. Kinnersley. Sir, I beg you to ſay whether you remember that! 
gave you a Note from ſome Friend of Mr. Hales's? 
Mr. Fowler. You never mentioned his Name. I lent you Mone) 
upon Lottery Tickets ; but know nothing of that you mention. 
Mr. Kinnersley. Did not Mr. Hales come to your Shop, take up th 
Note, and pay it ? 
Mr. Fowler, No, Sir. not that I know of. I never ſaw him there. 
(Mr. John Hall called and ſworn.) 
Mr. Lay. Did you ever, Sir, give a Note upon Mr. Hales's Account 
and for his Money ? 
Mr. Hall. Not that I know of. 
Mr. Lacy. Did you at his Defire pay any Money ? 
Mr. Hail. No, Sir. 
Mr. Lacy. Do you know any Perſon that did? Mr. Hall. No, Sir. 
Mr. Serj. Wittaker. Do you know Mr. William Hale; ? Will you gite 


us an Account of his prying you a Bill in broad Pieces, and war be 
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ed you to write his Name el.. He can tell very well I know what 
chis means. Did you give any Note, or ſet your Name? 

Mr. Hall. 1 fet my Name. 1 | | a 
Mr. Serj. 455 Do you know op Name again ?---Mr. Hall. Yes, Sir. 
Mx. Serj. Vit. "Is that your Name ?---Mr. Hall. Yes, Sir, it is. 

* Mr, Serj. #hit, When did they get it of you? 7 

Mr. Holt On Avguft 17 laſt. | 
a bow my Brother makes this Evidence 

int Mr. Hales. He is not brought for him but for Mr. Xinnerſley; 
and they would croſs-examine him as to Mr. Hales. 

Mr, Serj. lit. I agree with you that. we could not have called him : 
But my Brother Eyre called him to ſhew that there was a promiſſory Note, 
he denies it. Well, I fubmitit 
Mr. Serj. Eyre., My Lord, we have gone through the Evidence opened : 
But I would mention this as to the Examination before Sir Richard Hop- 
tins, It is ſuggeſted that Mr. Xinnerſſey would have confeſſed, but that 
he was interrupted by Mr. Mitford. It is plain that he had ſpoke to all 
that was material both as to the Note and the Indorſement : I think that 
it is therefore wrong for them to ſay that he would have confeſſed more, 
but that he was interrupted. But we will call a Gentleman to ſhew in 
what a candid Manner he behaved, and that he was not interrupted in the 
Manner that hath been ſuggeſted, 

as Rev. Mr. John Hayes called and ſworn, ) 

Mr. Serj. Eyre. Was you ern, Sir, at Sir Richard Hopkins's, when 
Mr. Kinner ſley was examined ?---Mr. Hayes. Yes, Sir. 

Mr, Serj. Eyre. What did you obſerve about his being ſtopped, or did 
he fully ſpeak his Mind ? | 

Mr. Hayes. I remember, Sir, that Mr, Mitford deſired him to be cau- 
tious, and not too free in making his Reply. 

Mr. Serj. Eyre. 1 only aſk you, whether he had not then ſpoke both as 
to the Note and the Indorſement ? 

Mr. Hayes. He ſaid that the Note was his. He ſaid that as to the In- 
dorſement, he had heard that it was indorſed by Mr. Edwards, but knew 


not how it came. 


Mr. Serj. Eyre. Do you apprehend that his being cautioned was to be care- | 


ful in his Anſwer, or that referred tothe Anſwers that he had already made? 

Mr. Hayes. I apprehended that the Caution was to be careful in his 
Anſwers. 

(Mr. Grants called and ſworn. ) 

Mr. Serj. Eyre. Was you preſent at the Examination of Mr. K:inner/lcy 
before Sir Richard Hophins ? | 

Mr. Grants. Yes, Sir, Mr. Kinnerſſey ſent for me when he was firſt taken 
up. I ſuppoſe it was becauſe I married a Relation of his ; for 1 knew 
nothing of an Tranſanctions between him and Mr. Hales. 

Mr. Serj. Eyre. I aſk you, whether he fully ſpoke his Mind about the 
Note and the Indorſement, or whether he was interrupted therein ? 

Mr. Grants. Sir Richard aſked him, whether he knew the Note and the 
Indorſement? There then paſſed a Sort of a Squabble between him and 
Mr. Maford. | 

Mr. Serj. Eyre. Did you obſerve that any Gentleman interrupted Mr. 
Kinnerſley, or cautioned him as to his Anſwers ? 

Mr. Grants. There was an Interruption : But what it was I could not 
particularly hear. | ; 

Lord Chief- Baron. Have you done ?---Mr. Serj. Eyre, Yes, my Lord. 

Mr. Serj. Mbit. My Lord, I obſerve that the Defence that they have 
made is for one to throw it upon another. Mr. K:nner/l.y thinks that Mr. 
Hales is as deep as he can be, and therefore may bear the Load: But then, 
my Lord, Mr. Hales wants to retort it upon Mr. Kinner/ley ; but the Drift 
of both is, that Mr. K:nner/ley may get out as he can. You will obſerve 
the Defeace : There is a Pretence of mutual Dealings, and that this Note 
was given in Diſcharge of the Balance of the Account. I ſubmit whether 
there hath been any Evidence of any Dealings to any ſuch Sum: If not, 
to what Purpoſe was it given? If it was to raiſe Money, was it for a 
fraudulent Purpoſe, or not? If it was, they are both equally guilty. 
But the Pretence now is this, Mr. Hales was a Bankrupt ; and it was 
therefore proper for them to have a third Perſon, in whoſe Name to tranſ- 
act. Now how could that be proper, if it was a Perſon over whom they 
had no Power ? Would any one be willing to take Notes in the Name of 
a Stranger? ls a Stranger to be truſted with ſuch a Sum? No. If not, 
how then? Here is one Man to write ſuch a Note for another in Mr. 
Edwards's Name, to what Purpoſe? Why, in order to charge Mr. Ed- 
wards with the Money: Elſe, what ſignifieth the Indorſement. The 
Queſtion then is, Was Mr. Edwards's Hand there? And did Mr. Kinner- 

y know it ? They that would have it that Mr. K:nnerfley was very in- 
nocent, ſay, that he knew nothing at all that Mr. Edwards's Hand was 
there. Well, when he comes to be called upon and importuned for the 
Money by Mr. Bird, what doth he ſay? Why, Mr. Edwards is a rich 
Man; I am an undone Man : You muſt therefore reſort unto him. This 
was ſaid not only upon the Sight of the Note, but before it was ſhewed 
to him. He then told Mr. Bird that he knew that he had ſuch a Note of 
his ſo indorſed. Gentlemen, Things of this Nature are only to be de- 
tected by Circumſtances. They will not call Perſons to be Witneſſes to 


theſe Tranſactions. If this was a fair Dealing, it was proper to have 


called ſome one honeſt Man to give an Account that he was preſent there- 
at, and privy to this Tranſaction: But inſtead of that, which is the 
wickedeſt I cannot tell; but it is plain that here is a Contrivance to 


. Charge an innocent Perſon; and ſuch little Things as Evidences of 


Tranſactions of a Note of fifty or thirty Pounds, or the like, are not to 
go againſt it, Circumſtances will not make a plainer Proof than here is 
of Forgery. A Note drawn on ſuch a little Paper, in ſo ſlovenly a Man- 
ner, deteds itſelf. Here is a plain Forgery. The Queſtion is, who is 
guilty of it; and whether there is not ſufficient Proof that the Defendants 
are the Perſons guilty of it? 

Mr. Strange. My Lord, I beg it may be conſidered, whether it is not 
criminal to give ſuch a Note. At ſeveral Times he declared before he 
ſaw the Note, that the Name of Mr. Edwards was on the Back of it. If 
the Jury are of my Mind, as to one Fact, it is a Demonſtration that the 

ame was upon it when the Note was given. If the Jury will look upon 


| Hales 


Saeed nb ab Boot. ot 409 bo aunt, 
whoſe name is there, would ever write a Frank upoh a Note? If there- 
fore, the Jury is of my Opinion in this Obſervation, that there was at 


firſt free Samuel Edwards, it is impoſũble to imagine but that it was wrote 
there before the Note was drawn. My Lord, that the Jury will take on 


their View. Lord, thete have been ſeveral Things ſaid as to whoſe 
Benefit this ſhould be for, that it is plain that Mr. Xinnerſiey received no 


| Benefit by it, that therefore it could not probably be his Forgery. My 


Lord, it is plain by the Account that we have given you of their Cor- 
reſpondence, that there was ſomething carrying on between them, which 
muſt be of a very private Nature. Doth it not appear for whoſe Benefit 
it was? I am (ſaid he) an undone Man; you cannot expect it of me, 
but muiſt apply to Mr. Edwards who indocfed it: And therefore, though 
he made himſelf liable, that ſignified: not, as he was at the ſame Time 
liable to many more Actions. if appears that they were obliged to give 
the Note in the Name of another Perſon who was reſponſible, having no 
Credit of their own. As to that Objection, for whoſe Benefit, we appre- 
hend it of no rang Taped they might probably ſhate it between them. 
There was another Thing endeavoured to be proved, viz. ſuch a Debt 
due from Mr. Kinner ſley to Mr. Hales. Since they thought it neceſſary to 
attempt a Proof of that Kind, if they have failed in that Proof, I appre- 
hend that their Opinion was that they ſtood in Need of a Proof of that 
Kind, which hath failed them. What have they gained ? Notwith- 
ſtanding a Note given of twelve hundred and ſixty Pounds (a very great 
Sum to be due from a Clergyman in his Circumſtances), they have pre- 
tended to prove nothing but one Bond of fifty Pound, which hath not 
been proved, but only Mr. Hales came to Mr. Marſh and told him this, 
which I apprehend to be no Evidence: Had they brought the Bond, it 
would have appeared whether true or not: This is no Proof that Mr, 
Kinnerſley was indebted to Mr. Hales. What Mr. Cropley ſaith, amountcth 
to no more than about fifty-nine or ſixty Pounds. I muſt ſubmit it, 
whether they have given a reaſonable Account of this Aﬀair, My Lord, 
it is an Happineſs that there are ſuch general Circumſtances as tend to 
detect them. 

Mr. Xinnerſſey. My Lord, I deſire to ſpeak. | | 

Lord 22 ou were called on before. You ſhould adviſe with 
your Counſel whether it be proper: I would only acquaint you that it is 
not regular. If you would be heard, or call any Witneſs, if you have 


any Thing material for your Defence, it ſhall be heard: But'if you pro- 


duce any Thing new, the Counſel for the King muſt have Liberty to 

anſwer ; or if you bring any Witneſs, they muſt have Liberty to croſs- 
examine, or to bring any other Evidence on their Side, 

Mr, 0 My Lord, I ſhall call no other Evidence. I ſhall leave 

it to your uſtice; and this Gentleman I believe will acquieſce, Mr. 

ent me a e ; he took it in that Gentleman's Name that 

was called for a Witneſs: Next, Mr. Too# had one hundred and fifty 


| Pound Note: Another Gentleman (Mr. Burton) hath Notes of one hun- 


dred Pound, which Mr. Hales gave him to diſcharge a Debt. 
Lord Chief Baron. Mr. Kinnerſlry. You intimated that you ſhould bring 
nothing new. | 

Mr. Kinnerfley, My Lord, at a Publick Coffee-Houſe he deſired me to 
lay down twenty-five Pounds, and the Policies are now in Court which 
were actually inſured for ſo much Money. And as to this Note, I call 
God to Witneſs, that this Note I gave him upon no other Account but 
on ſettling the Account in Exchange for other Notes which amounted to 
that Sum. He directed me how to do it; took the Paper out of his Book, 
and held it double, whence I now apprehend that Mr. Edwards's Name 
was then on the Back. I never was privy to his altering any Letcers : I 
gave him that Note. for want of Money, io a Debt which is {till due, and 
call upon him to declare what is true, | 

Mr. At. Gen. My Lord, whatever Mr. Kinnerſley hath avowed is with - 
out Witneſs, | 

Lord Chief- Baron. When Perſons are proſecuted capitally, the Law al- 
loweth him not Counſel as to Fact : Therefore, what a Perſon alledges 
himſelf muſt be taken Notice of. Upon a Charge of Miſdemeanour you 
make your Defence by Counſel, and they ſtate the Caſe. It doth not 
avail in Proof what a Parton ſaith himſelf, and what they ſay avails not, 
except ſupported by Proof. What you ſay will have no Weight as 
proved, except proved. | | . 

Mr. Kinnerſley. My Lord, are Policies no Proof? Here is a Certificate 
from the proper Officer, Sir, I inſiſt upon it that you do me Juſtice in 
this Matter, I will be content to ſuifer Death if this be not ſo. 

Lord Chief- Baron. You are not to be now regarded. 

Lord Chief- Baron, Gentlemen of the Jury, this is an Indictment againſt 
Thomas Kinner ley, Clerk, and Milliam Hales, late of Landen, Goldſmith, for 
forging and publiſhing an Indorſement on a promiliory Note, for the Pay- 
ment of Twelve Hundred and Fifty Pounds to Samuel Edwards, Eſq. And 
the Indictment ſets forth, That the Defendants, having in their Cuſtody a 
promiflory Note ſubſcribed by Thomas Kinnerſl.y, and bearing Date 
Auguſt 16, 1727, whereby K:nner/ley promiſed to pay Twelve Hundred and 
Sixty Pounds to Samuel Edwards, Eſq. within three Months; that the 
Defendants, having this Note in their Cuſtody with an Intention to de- 
ceive and defraud the ſame Samuel Exwards, Eſq. and being Perſons of evil 
Fame and Reputation, did fajſly and fraudulently forge and counterfeit 
on this Note for Twelve Hundred and Fifty Pounds, payable within three 
Months after Date to Samuel Edwards, Eſq. or his Order, an Indorſement 
to this Effect, 

Pray pay to the Order of for the Value recei vd, 
SAMUEL EDWARDS. 
thereby intending to charge Mr. Edwards as the Indorſer of that Note with 
the Payment of the T'welve Hundred and Sixty Pounds contained in the 
Body of the ſaid Note; that after they had forged and counterſeited this 


did publiſh the ſaid Note ſo indorſed. Gentlemen, the Counſel on 
the Behalf of the Proſecution have acquainted you that they look upon 
this as a Contrivance of both Defendants to carry on this Forgery upon 
what they ſuppoſe at firſt merely a Frank ; that the Name of Mr. E4- 


wards upon the Cover of a Letter with the Word fee; that the 
Word Free hath been at the Time of the Indorſement altered 


the Note, it will appear that ſomething was written upon the Note, and | and made for the, and the Word Value received added to that, and made 
nothing more probable than free, Can any imagine, that Mr. Edwards, | the Indorſement to this Note. For the corroborating of this they have 


called 


Indorſement upon this Note, and knowing it to be a Counterfeit, they 
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called ſeveral Witneſſes. Firſt, Thomas Maddox was called a Servant to 
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6. . Trial of Woke and f. Kienerſley, 


Mr. Edwards. He tells you that Mr: Edwards lives in Dute-ffrett,. . 
minſier, and that the Defendant Hales lived near over - againſt him; that 
the Defendant Hales frequently ſent Covers over, upon which he had ſe- 
veral Franks directed to ſeveral Perſons; that this hath been the Cuſtom” 


for ſeveral Years; that Mr. Edwards uſed to ſend them over indorſed with 
his Name Samuel Edwards, Free. He ſaith, that his ufual Way was to 
indorſe the whole Superſcription ; but that laſt Summer, ſome Time 
about Jil there were 

wards's H | | | | n 
ed with only Samuel Edwards frees without writing the whole Superſer 
tion; that Mr. Edwards decſined that, ſaying that he never did it: He 
therefore refuſed him, and thoſe Covers were not indorſed, but were pro- 
duced here. He hath been aſked, Whether he knew of any Correſpond- 
ence beſides this of franking Letters between Mr. Edwards and Mr. Hhles; 


and whether he knew of any between Mr. Edwards and Mr. Kinnerſley ? He 
whatſoever. Another Servant, 


anſwered, That he doth not know of ** 
one Anne Clarke, comes and produceth a Paper of Names that was brought 
over from the Defendant Hales to Mr. Samuel Edwards's Houſe, in order 
for him to frank Letters to thoſe Perſons, and write the whole Super- 
ſcription as at other Times. She produced the Paper in Court, which ſhe 
ſaid that ſhe received from Mr. Haas Servant. And Mr. Booth being 
examined thereto declares it to be the proper Hand of the Defendant Hales, 
with whoſe Writing he hath been well acquainted, eſpecially ſince his 
Bankruptcy, he being a Clerk in that Commitſion.. In this Paper is wrote, 


Two to * Pratt, Eſq; Briſtol. 
Two to Mr. Levett, Huntington. 


Two to Stephen Mitford, Eſq; Exeter. 5 aj 
They make uſe of this Evidence to ſhew that there was'a Sort of an At- 
tempt to get Covers with theſe Names franked, hoping or ſuppoſing that 
there might be a Space left ſufficient to write a Note of this Nature. Mr. 
Booth who was called to prove the Hand-writing of Mr. Hales, was creſs- 
examined by the Counſel for the Defendant, whether he knew of any 
Traffick of Mr. Hales ſince his Bankruptcy. He faith, That he doth not 


know of any, but that he was well acquainted with his Hand-writing, be- | 


ing employed in the Affair of the Commiſſion of Bankruptcy. Mr. The- 
mas Bird was next called and examined as to the Circumſtances of the Pub- 
lication of this Note. He tells you that this Note, dated Aug. 16, 1727, 
for the forged Indorſement whereof both the Defendants are proſecuted, 
was brou bi to him, in order to take up Money upon this Note, and 
further een which Mr. Hales gave in March laſt; that it 
was brought in the Manner that it now is, and no Alteration made 
either in the Body of the Note or in the Indorſement, but it ſtands 
and remains in the ſame Manner as when he firſt received it; 
that when Mr. Hales came to him, he propoſed te borrow of him ſeven 
hundred and fifty Pounds upon the Credit of this Note for his Security, 
and likewiſe upon his own Note for the Payment of this Money; that he 
had been requeſted by a Friend of his in the 8 before to accom- 
modate Mr. Hales with this Money upon the Credit of a Note which the 
Perſon had in his Hand, and which was the fame Note; and that on the 
Afternoon of the ſame Day [ March 20 J, while he was at the Hudſon's- Bay 
Houſe, in Fenchurch-Street, Mr. Hales came to him with the Note, and he 
then lent him the Money for fourteen Days; that he then defired Mr. 
Hales to write ſome Paper to teſtify the Reciept of the Money, and be a 
further Security to him; and that the ſaid Mr. Hales thereupon wrote a 
promiſſory Note dated the ſame Day, wherein he promiſed the Re-pay- 
ment of this Seven Hundred and Fifty Pounds in fourteen Days, which 


Note was ſubſcribed by the Defendant Hales himſelf ;. that the Sum of 


Money was made up in ſeveral Bank Notes; that he delivered theſe to 
the ſaid Defendant Hales, and took this Note and Mr. Hal:s's own Note, 
as a Security for the ſaid Money; that April 3 following Mr. Hales 
brought four hundred Pounds, which heindorſed upon his own Note; and 
that the reſt of the Money remains due. He tells you, that when he heard 
that the Defendant Hales was apprehended in September laſt, he ſent to 
one Tomkins, an Attorney, delivered this Note to him to go to Mr. 
Kinnerſley, to get this Money for him. The Account that he received was, 
that Mr. Kinnerfley was out of Town, ſo that he could not meet with him. 
At length Mr. Tomkins intimated that Mr. Kinnerfley cared not to ſee him, 
but would come the next Day to Mr. Bird himſelf upon this Aﬀair. Ac- 
cordingly on or about the 16th of September, the Defendant, Ninnerſſey, 
came to Mr. Bird at his Compting-houſe : Mr. Bird, not knowing who 
he was, ſeeing a Clergyman come in his Gown, and looking a little at 
him, he ſaid his Name was Kinner/ſcy. He hereupon ſaid that he had a 
Note of his Hand left with him for a Security ; to which he replied, I 
know, Sir, that you have, and it is for Twelve Hundred and Sixty 
Pounds, payable in three Months to Mr. Edwards or his Order; that he 
ſaid that the Note was of his own Hand-writing ; but immediately added, 
How it came to be indorſed by Mr. Edwards I know not. This, Gentle- 


ſix Covers ſent over by the Defendant to Mr. EA. 


duſe by the Defendant Hales, deſiring that they might be frank- 1 1 
Then comes the Indorſement 


men, you muſt take particular Notice of, becauſe this was the firſt Men- 


tion of Mr. Edwards's Indorſement: At that Time Mr. Bird had not 
mentioned that, nor ſhewed him the Note; when Mr. Xinnerſſey having 
owned the Note to be his Hand-writing, immediately added, but how it 
came to be indorſed by Mr. Edwards I know not ; naming thus the parti- 
cular Perſon who was the Indorſer of this Note. He faith, that Mr. 
Kinnerſley was in a great Conſternation at that Time, and ſaid that he was 
an undone Man, among other Expreſſions. And he faid likewiſe, that Mr. 
Edwards was a Gentleman of Subſtance; and this he declared, tho' Mr. 
Bird had not ſhewn him the Note at that Time: I am (ſaid he) an un- 
done Man; Mr. Edwards is a Man of Subſtance. This he ſaid before 
that the Note was ſhewn to him, or any Declaration was made by Mr. 
Bird relating to Mr. Edwards's being the Indorſer of this Note. He ſaid 
Further that he was not in a Capacity to pay this Money ; and that they 
muſt apply to Mr. Edwards, who was a ſubſtantial Man, for it. Gentle- 
men, this was made uſe of as a Sort of Defence at this Time to avoid this 
Thing, to put it off from himſelf by this Argument, why Bird ſhould not 
come upon Xinnersley himſelf, who was uncapable of arty 1 but take 
His Remedy againſt Mr. Edwards, who was a ſubſtantial Man. He was 


croſs-examined : The Counſel for the Defendant aſked who was the Per- | 
Hales to him as the Borrower of this Money f | the Note payable to, and Mr, Hales ſaid to Samuel Edwards, Eſq; 


fon that recommended Mr. 
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| Accordingly it 
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It was anſwered, That it was. Sir. 
dit he lent the Money, Mr, Has or Mr. Edwards's ? It was anſwered 
both, as it muſt be in ſuch a.Caſe, | Gentlemen, npan this the Note was 
read; for it being received directly from the Hands: of the Defendant 
ſufficient Cauſe to read. the Note, and lay it before you. 


* 
5 


wv 


Hales, that was ſufficient Cauſe t Cy 
erer to bear Date Aug. 16, 1727, and is 4 promi 
thus: | . vole a 


* 


Note, running 


 T promifs ts pay to Samuel Edwards, Bjz; or bis Order, within three Months 
| efter Date, the Sum of Twelve Hundred and Sixty. Pounds, for Value received, 
TITS Y Thomas K innerſley. 


n cc orſement: And there, there is wrote on the Top, 
Pray pay to the Order of, then there is a large Blank, then comes for 
Value received', and then there is the Subſcription Samuel Edwards.” 
Gentlemen, upon this it is proper to take notice of the Obſerrations 
made by the Counſel for the Proſecution on the Manner of the writing 
of this Indorſement, They obſerve: that this muſt be a Subſcription 
by Mr. Edwards of his Name for a Frank ſor the paſſing of a Letter 
free: It appears very probable from the Manner of his writing a Frank. 
Free and not Frank is the Word that he makes uſe of: And upon what 
appears by what remains in this Note, they ſay, that by the Top it ap- 
3 that it muſt be cut off from ſome other Note, and-that there is an. 
n 


| Remainder of a Letter or Figure on this Place, and ſome Appearance of a 
little Daſh from it. But they ſay that for the is ſubſtituted for the Word 
Free; that it appears by the Thickneſs of the Letters, by the Ink, and 
by the Manner wherein the Letters are put there, and by the Form of the 
F# which Mr. Edwards makes in the Word Free; and that there is ſtill the 
Appearance of the Remainder of one or both the s. Upon this, Gen- 
tlemen, you will conſider whether the o and the » have not the Appearance 
of ſome other Letters under them, and between the 7 and the 7. It is plain 
upon Sight whether the other Letters ſeem wrote of the ſame Strength and 
hickneſs with the f and r. The F ſeems paler and thinner, and of a 
different Ink from the other Letters. And then, Gentlemen, the Word 
the is here written at Length. You will conſider whether this ſeems not 
to have been from a Neceſſity to put ſome other Word to fill the whole 
| Compaſs of the Word free. Now the ſeems not wrote at the ſame Time, 
and with the ſame Ink with Value received. If this had been wrote all at 
the ſame Time, it is pretty extraordinary that it ſhould not have been wrote 
even, The f is wrote in a ſtraight Line even with Value received, but the 
o ſinks a little, and the r comes under. You will conſider, Gentlemen, 
whether there was ſufficient Room, and whether this was the Cauſe of 
putting it ſo. 
that it was wrote at different Times: If fo, it is moſt probable that it was 
at firſt Free, and that the other Words were ſubſtituted afterwards. So that 
theſe are the Obſervations as to the Manner of writing it, which you are 
to conſider whether they are true, and there be a Foundation for them or 
not. Mr. Spicer then was called, who hath been a Clerk to Mr. Etwards 
in the Exchequer between ten and eleven Years, but hath been in his Ser- 
vice about twenty-four Years. The Note was ſhewn to him, and he tells 
you, that as to the Name, he takes it to be the proper Hand-writing of Mr. 
Samuel Edwards, his Maſter : The F he alſo counts to be his. pos his 
Obſervation and Oath, which is Evidence to be left to you, the Word 
or is wrote over other Letters, and he believes, upon his Oath, that the 
firſt Word was Free. He faith, that Mr. Edwards, when he maketh a 
Frank, makes uſe of 1 as in the Manner that it here ſtands. If it was 
made for Value received at firſt, it is pretty extraordinary that a F ſhould 
be written, and not a ſingle f as uſual. Why (faith he) it is my Maſter's 
uſual Way of Writing free. And then he ſaith that he always wrote free 
and not frank ; which is material, as the Word frank might not ſo well 
correſpond with this Alteration. He ſaith that the r ſecems viſible, and to 
ſtand between the o and r. You will ſee whether there be the Remainder 
of any fuch Lettes or no; ſince he faith that he doth think that the 7 is vi- 
ſible, He tells you, that as he is Clerk to Mr. Edwards, ſo he is ac- 
quainted with his private Affairs, relating to his Eſtate and the like, and 
| that he doth net know of any Money Tranſactions between his Maſter 
and either of the Defendants; that he is ſo well acquainted with his Af- 
fairs, and the Nature of his Employment under Mr. Edwards ſuch, that 
he believes that if any ſuch Dealings had been, it would have come to his 
Cognizance. He tells you, likewiſe, that Mr. Edwards is not a Perſon 
that uſeth to deal this Way : It was very proper to aſk him this, becauſe 
it is common for many Perſons to indorſe Notes in this Manner. He faith 
that it is not his uſual] Cuſtom : It cometh not into his public Buſineſs; 
and, as to his private Tranſactions, he never knew him to do it. They 
were then going to call a Witneſs to prove the Body of the Note to be Mr. 
Kinnersley's Hand-writing. Upon this, Mr. Kinnersley took upon him 
to admit that it was all his own Hand-writing. So then it is to be taken 
for conſeſſed, that the Body of the Note was his writing. It is written 
in this Manner, 


Wet Auguſt 16, 7727. 

I promiſe ts pay te Samuel Edwards, Efq; or his Order, three Months after 
Date, the Sum of Twelve Hundred and Sixty Pounds, for Value received, 

L. 1260. Thomas K innerſſey. 
Well, Gentlemen, after this, the Counſel for the Proſecution ſay, that 
Mr. Kinners!:y hath in effect confeſſed as much as amounts to what they 
ſtand in need of to convit him of this Forgery. Firſt, They call Mr. 
Mrigbt, who was preſent at the Examination of Mr. Kinnersley before Sir 
Richard Heptins. Mr. Wright tells you, that at that Time the Defendant 
Kinnersley owned that the Note was all his own Hand-writing ; that Mr. 
Edwards thereupon afked him why he drew the Note payable to him, when 
there never had been any Dealings between them. Mr. Vrigbt faith, That 
the Defendant K:inners/ey owned at that Time that there never had been any 
Dealings between them, and likewiſe that he did not know Mr. Edwards, 
nor had, to the beſt of his Knowledge ever, ſeen him til} then before Sir Richard. 
But he ſaid, that the Reaſon of his doing it was this: That he was indebted 
to the other Defendant Hales in a Sum of ſuch an Amount and more; and 
that Hales deſired him, the Defendant Kinnersley, to write him a promiſ- 
ſory Note for that Sum; that he aſked Mr. Hales whom he ſhould —_— 
that 
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Bily Lake: He was aſked-on whoſe. Ore... 


denture where they ſuppoſe that ſome other Letters were; that there 
is the Appearanee of ſomething not a Blot, but the Appearance of the 


Theſe Conſiderations are made uſe of to make it probable. 
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accordingly be wrote the mo in that Manher that it now appears in 
| r. Hales, Mr. 


aa d the Requeſt of M Wrirht tells you, that at that 
— 5 2222 bad paſt relating to the Diſcourſe » with Bird ; and 
he vol him, Why you have expreſſed yourſelf as if you was a ruined and 


undone Man; did ſay that, if Mr, Hales requeſted your writin 
him u Note As = vo um 5 Twelve Hundred and Sixty unds ? Us. 
on this, one Afirford faid to Mr. Kinnerfley, Tou ſhall not go on to de- 


c lee yourſelf any further, "you may do yourſelf an Injury.“ This is 
of as a Circumſtance” by the King's Counſel, that Mr, Kinner- 

was going to explain himſelf further if he had not been prevented 
by. his =, yore Pk Solicitor, who knew the Conſequence of a Confeſſion 
5+ lis Nature, Mr. Fright tells you, that at this Time. when Mr. 
Bird was examined,” and aid that he had not at that Time ſhewed the 
Note to Nin mere when he ſaid, that how it came to be indorſed by 
Mr. Edwards he could not tell. Mr. Edwards hereupon asked him 
whether de knew of this Indorſement before Mr. Bird ſnewed him the 
Note? That he anfwered that he did, but that how it came there he 
could not tell, 80 that that is the Subſtance of his Confefion in that 
Reſpect, that he did know of it, though he faid he knew not how it came 
there. Sir Richard in likewiſe was called to give an Account of 
what paſſed before him : He faith, chat he took Minutes of what paſſed ; 
that it was in the latter end of Seprember-that he was er him 
charged with Forgery of two Notes, this of Twelve Hun 


it ſeemed to him an altered Note, which was the Occaſion of his more 
ſteict Examination of the Matter. He faith, that he examined Mr. Bird, 
who advanced this Money, who faid that before he had ſhewn this Note 
to Mr. Kinnerfley, when he had only told him that he had a Note of his 
Hand left with him for a Security, he anſwered, I know that you have: It 
is for Twelve Hundred- and Sixty Pounds, payable in three Months to 
Samuel Edwards, Eſq. or his Order, and is indorſed by Samuel Edwards. 
Sir Richard hereupon aſked Mr. Edwards if he had had any Dealings with 
Mr. Kinnerfley ? Who faid that he had not. Kinnerfley alfo ſaid the ſame, but 
ſaid that he drew this Note payable to Mr. Edwards at the Requeſt of the 
other Defendant Hales, to whom he was indebted in that Sum, and more; 
but that he did not know Mr. Edwards, nor to the beſt of his Knowledge 
had ever ſeen him before that Time. He faith, that upon his obſerving 
that it was very ſtrange that he ſhould make ſuch a Note payable to a Perſon 
with whom he owned that he had no Dealings, and who was an utter Stran- 
ger to him, Kinnerſley was going further to open his Mind, but one Mit- 
2rd ſtopt and prevented him from going on. Richard Davis, who is the 
Conſtable that apprehended him, was next called to give an Account of 
what paſſed when the Warrant was iſſued out, and given him to be exe- 
cuted. He tells you, that becauſe Mr. Ainnerſſey lived out of the City, he 
went to a publick Houſe within the Juriſdiction of the City, and ſeat a 
Porter to deſire to ſpeak with him; but received Anſwer that he was not in 
Town. He inquired when he would be in Town, and went himſelf, and 
made a Pretence of a Couple wanting to be married. At firſt came out 
the Daughter, and then the Mother, whom he acquainted with his Buſi- 
neſs : Ar firſt they ſeemed to ſay that he was not at Home, or did not rea- 
dily ſay where he was; but after that he had given an Account of 
his Bukceſs, he was carried into the Parlour, and then Mr. Kinnerſley 
came to him. He told him the Buſineſs of the Marriage : The De- 
fendant thereupon aſked him ſeveral Queſtions ; and, among the reſt, 
how old the Lady ro be married was? This is neceſſary to be men- 
tioned, becauſe they have inſiſted upon it as a Proof of his Honeſty, 
that he aſked whether ſhe was of Age or not? And being told that ſhe 
was not, then afked whether there was Conſent of Relations or not ? 
If (faid he) there be not, I will not be concerned in a Thing of this Na- 
ture for an hundred Pound. He was told that the Brother was with her 
at the Magpye Tavern, and aſked to go thither for Satisfaction, but would | 
not go. Upon this the Conſtable ſaith, that he went away, and made 


it his Buſineſs to watch and fee when Mr. Kinnerfley came out. In an| 
the MHinories, then when 
he was come within Aldgate, he told him that he had a Warrant againſt | 


Hour or two he came out, he dogged him up 
him for Forgery of a Note of Twelve Hundred and Sixty Pounds. He 
then defired him to go into a Houſe with him, where he afked to ſee the 
Warrant: Upon ſeeing it, he ſaid, that if the Gentleman had ſent for 
him he ſhould readily have come to him. Being aſked why he denied him- 
ſelf? He anſwered, that he was afraid of being arreſted for Debt, and that 
was the Reaſon of his denying himſelf when the Conſtable came to in- 
quire for him. He then owned that the Note was his own Hand-writing; 
but ſaid that he knew not how the Indorſement came there. This agrees 
with what was ſaid by the Counſel, and proved by the Witneſſes, concern- 
ing what was ſaid by him upon his Examination before Sir Richard Hop- 
tins, and to Mr Bird at his Compting-houſe when he came to him. This 
is the Evidence, as to the Fact. The Counſel for the Proſecution go on 
and ſay, that there hath been a private Correſpendence carried on between 
theſe two Defendants, which they inſiſt on as a Circumſtance to make it 
likely that they joined herein. They called to this, firſt, Mr. Thomas 
Bab, who ſaith, that both the Defendants uſed to meet frequently at his 
Houſe ; that Mr. Hales frequently came there early in the Morning, would 
ſometimes walk about a conſiderable Time, would aſk ſometimes if the 
Miniſter had been there without naming him, but they knew whom he 
ment, having frequently feen them together; that ſome Time before 
Kinnerfley came in, Hales ſitting by the Window, ſaw him go by 
and went to him; ſometimes Kinnerfley came in and went through the 
Coffee- room into a back Room, and Hales would follow after him, 
and they would ftay there together; Krnnerfley ſometimes would go 
out at one Door, and Hales immediately go out at the other; 
that this continued for about a Month or three Weeks before Mr. 
Hales's Apprehenſion ; that one Time particularly, Mr. Kznnerfley 
paſl.d by and went down Fleet-ftrect, and Mr. Hales ſeeing him, roſe 
up and went out after him: This, he ſaith, was about a Month before the 
Defendant Hales was taken up. He ſaith, that they ſeldom ſat down in 
the publick Room, but went into a private Room. Jahn Brooks was next 
called, wha ſaith, that he keeps a Coffee-houſe in Downing-/freet, in 1 
mnjier, He ſaid, that Mr. Kinner fly uſed to come ſometimes to his 


Vor. IX. 


i::-houſe, ſend for a Porter, and give him a Note for Mr. Hales, who be the —_ again, This is inſiſted upon, Gentlemen, to ſhew that there 
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red and Sraty 
Pounds, and another of Sixteen Hundred Pounds; that as to this Note, 
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bath comte to him, and they have gone into & private Part of the Room, 
and there they have ſtald for three or four Hours together; that it being 


G4 * 


in the Evening he hath thought them in the dark, and aſked the Servant 


why a Candle was not carried them ? Who hath anſwered, that he had car- 
ried them one but they refuſed it, not caring to be interrupted ; that they 
met thus about three or four Times ina Month, a litttle while before Mr. 


| Hales was apprehended... Mr. Janeway allo was called; who faith, that he 


hath ſeen the two Defendants feveral Times retire up Stairs together at 
his Coffee-houſe. This, Gentlemen, is relied upon, and given in Evi- 
dence, to ſhew that there was a Correſpondence between them about ſome 
Affairs not fo proper to be managed in Publick. - This is the Subſtance of 
the Evidence on the Side of the Þ oſecution: And the Counſel for the 
King tell you, that as to Things be this Nature, they muſt be done in a 
very private Way in order to prevent a Diſcovery ; it cannot be expected 
that they would call Perſons to ſee ſuch a Thing done; that the only Evie 
dence, therefore, that can be given is Circumſtance. Well, Gentlemen, 
the Defendants come upon their Defence: They appear by different Coun- 
ſel, and make a ſeparate Defence. The Counſel on the Behalf of the De- 
fendant Hales inſiſt that there was a Debt due from Kinner/ley to Hales, 
for which this Note was given ; that this duth appear from the ſeveral De- 
clarations made by Mr. N from time to time. They rely upon this 
as Evidence of ſuch a Debt for Money advanced to him, and that this 
Note was given by the Defendant inner ſſiy for ſuch a Debt. They tell 
you, that Mr. Hales being a Bankrupt, and therefore it not being proper 
to have ſuch a Note in his own Name, becauſe it would be liable to be 
claimed by the Aſſignees in the Commiſſion of Bankruptcy againſt him, 
that therefore it was proper to make uſe of the Name of another Perſon ; 
that Mr. Edwards was never affected or injured hereby; that Part of the 
Money hath been paid, and if gw had had a little Patience, as Four Hun- 
dred Pounds was paid, ſo the reſt would have been paid: And though 
they admit that the making of ſuch a Note in the Name of another to ad- 
vance Credit without his Leave was criminal, yet it did not, they ſay, 


really affect or injure him, And then to ſhew that there was a Reaſon or 
Foundation for the giving of this Note, they ſaid that they would call 


Witneſs that there was an Account ſtated, upon which this Money ap- 


| peared to be due. They called Robert Burkit to it: But he ſaith that he © 


knoweth of no ſuch Account, it is all Imagination; that his Name was 
made uſe of without his Knowledge; that he knew nothing of any Money 
ever due between them: So that it is plain, that that Witneſs is Jol 8 
in the Examination as to any Benefit to them. They ſaid that they had 
another Witneſs who happened not to be here: This is the Subſtance of 
the Defence of the Defendant Hales. Kinner/ley then comes on his De- 
fence. His Counſel inſiſt that he is not evidenced to be concerned and 


knowing of this Forgery ; that as this is a Crime of a very heinous Na- 


ture, and deſerves the greateſt Puniſhment, ſo it is neceſſary that 
the cleareſt Proof ſhould be given you before you convict him, They 
ſay that his Character likewiſe requires ſtronger Evidence than others; 
that his Credit is more concerned than others, becauſe the ve⸗ 
ry Exerciſe of his Function depends upon his Credit, without which he 
will be of no Uſe in the Pariſh where he doth or may miniſter. And they 
ſay, that it appears by the Evidence on the Side of the Proſecution, that he 
is very careful in the Diſcharge of his Function, which they inſiſt on from 
his Refuſal to be concerned in a Marriage without a Licence and Con- 
ſent of Friends, it being contrary to Ads of Parliament and to the Ca- 
nons of the Church, and that they ſuppoſe him as cautious in other 
Things. They ſay, that the Thing iſelf is uſual, and that it is an in- 
nocent and harmleſs Thing ; that no Perſon is hurt by another's engag- 
ing to pay him a Sum of Money by ſuch a Note; that the Perſon, 3 
who gives ſuch a Note is liable to an Action for the Money, but that 
there is no Injury done to the Perſon to whom it is made payable; that 
therefore as to M. . Kinnerſl:y's ſubſcribing a Note for. ſo much Money 
payable to Samuel Edwards, Elq. eſpecially when it was done upon the Re- 
queſt of the Defendant Hales, upon account of a Debt which was due from 
him to Hales, and for the Convenience of Zales, it was an innocent Thing ; 
that inner ſiey was to pay Hales ſo much Money, and Hales himſelf deſired. 
a Note for it in this * aha They fay that Xinnerſſey might be induced to 
do this from the Credit and Character of Hales, and from their former 
Acquaintance ; that he was. the Miniſter in his Pariſh when the Part- 
we was between him and Sir Stephen Evance ; that notwithſtanding his 
Misfortunes ſince that firſt Acquaintance, it is plain that he bath been cor- 
reſponded with b) 1 Credit, therefore there can be no Reflec- 
tion on that Head on Mr. Kinner/ley. And they ſay, that as there was no- 
thing culpable in giving of the Note, ſo nothing amiſs hath happened 
thereupon ; that if Mr. Hale hath done any thing amiſs, it does not affect 
Mr. Kinnerſſey. Though they raiſe Mr. Hales's Credit at firſt, yet after- 
ward they link it, and ſeem to throw the Blame upon him. They lead 
alſo, that there is no Evidence that, the Indorſement was upon the Note 
when it was ſubſcribed by Mr. Kinnerfley. If it was afterwards (ſay ey} | 
indorſed with or without Authority from Mr. Edwards, it will not affe 
Kinnerſley, except there be expreſs Proof that he did it. They ſay allo, 
that there is no Proof of any Franks delivered to Kinnerſley but only to 
Hales ; that he had not therefore the Opportunity that Hales might have; 
that therefore he is not involved in that Circumſtance of the Induccment 
hereto, that Proof or Evidence given is nothing againſt him. And then 
(fay they) to what Purpoſe ſhould the Note be contrived to be in- 
dorſed with the Privity of Kinnerfley, when he hath no manner of Be- 
nefit thereby, Hales having received the Money? They alk the Queſtion 
ut bono, and thence infer that Kinnerfley could not do this And they 
inſiſt upon it in point of Law, that the writing of this Note can be 
no Fraud in him, he having done what renders him liable to an Action; 
And to ſhew that the Money was due from Kinnersley to Hales, they have 
called ſeveral Witneſſes to ſhew that there was a Foundation for this 
Note, Mr. Peter Marſh was called. He ſaith, that about ten or eleven 
Years ago he brought a Bond of Fifty Pounds to him made by Mr. 
Kinnerſley payable to him. Mr. Hales told him, that Mr. Kinner/ley 
owed him this Money, and had given him this Note made payable 
to him, which he deſired him therefore to get for him. He knew nothing 
of the Matter, was ſurpriſed that his Name was made uſe of, and fo return- 
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were Trabſa%ons between Niggli and Haks, , Now. Wbetber this , are.proſecuted in eapital:Cafes+. Howeverz you-bave heard how. be hath 
Py a Debt due from the one to the other, or proves an extraordinary | declared in the moſt ſolema Manner his-Innocence.. You ate to conſider 


Method of taking Bonds in the Names of Perſons without their, Conſent, | whether that is of 5 Validity, unleſs there was Evidence of, ſuch a Debt 
vou are to conſider; eſpecially when you muſt knew that if this Bond had | due from the Defendant Kinnesſhey.to Hales the other Defendant, whether 
en put in ſuit, by Peter Marſh, he would have been liable to recover the | you will take it upon his Word. *"Phis being dhe Evidence on both Sides, 
Money, Well, then ##/7/kam Cripley is next called. He faith, that he re- | the firſt Queſtion is, whether the Tadorſement.3s-forged,. becauſe, till you 
«ceived. at Faneway's Coffce-houſe about Sixty Pounds, a Debt that was | determine that it is a forged Indorſement, there can be no Proſecution for 
dus from Kinney ta him. He received it 7 Defendant Holes, and | the Publication of it. If it be a true Lada ſowpenty no Perſon can be guilty 
 Kinner fley was there with him at that Time, He faith, that Kinnerflcy was! [ of the Publicacion,” much leſs can Me, Kinnerfley, :who!did not deliver the 
the original Debtor for the Money, and that Hales gave bim his Note ſor Note: That therefore lieth upon the Defence of Mr. Hales, which is not 
jt. He faith, that Kinnenſii had borrowed. of him an Hundred and odd | made but by the Defence of K1innerfley. Vou are to conſider then the Op- 
Tone thay Ne brought e r . tron. hg. remain: of 
it; that at the End of ſix Months he could not get his Money; that he | Franks for ſeveral Years from Mr. Edwards; and you will conſider Whe- 
enquired of Kinnerſley for it, who led him a Dance from Place to Place aſ- | ther there is any clear Proof, or ſo much+:as. the Colour of it, that Mr. 
ter him for a conſiderable Time; that at laſt he was forced to fue for the | Edwards was privy to an Indorſement of this Nature; or there was any Oc- 
Money and recovered half from the other Gentleman; that he then hk | caſion for ſuch an Indorſement. If no ſuch Money was indeed due, to 
ſecuted Kinnersleyfor the teſt; that then Kinnerſſy met him with Mr. Hals at | what Purpoſe ſhould the Note be indorſed? Upon the beſt Obſervations 
ſome Tavern, and then Hales told him that he was to receive about ſix or ſeven | thar I can make, I ſee not any Evidence to raiſe a reaſonable Preſumption 
hundred Pound within about three Months Time, and then he would pay | from, that this was a fair and juſtifiable Indorſement. If it was not an 
Impoſition on Mr. Edwards, becauſe it makes him liable as an Indorſer 


him. He ſaith, that upon that Offer of Hales he took a Note of Hales, and a 
new one of Kinne! 1 for the Money; and that in February laſt. he got the | for the Sum mentioned in the Note, if you ſhould find that, yet you are 
Money as before-mentioned, and received it at . Coffce-houſe. | to confider whether it is fair to make uſe of another s Name in a Note; for 


And he faith, that ſome little Matter (about fifty Shillings or thereabouts) | Mr, Kinnerfley, who by his own Confeſſion is a poor, undone Man, and 
was due for the Charges, for which he gave him his Note. Hules gave | whoſe Living is under a Sequeſtration, to make a Note indotſed by ano- 

his Note for the Payment of a Debt of Kinnerſl:y's, a Debt of Fifty | ther Perfon who can never be reimburſed by this Perſon who. ſubſcribed | 

Pounds, and he gave this Reaſon for it, that he was to receive within ſix | the Note, it is a I extraordinary Way; though they. ſay that it is an | 
Months about Six or Seven Hundred Pounds for him, and therefore he | innocent Way of raiſing Money, ſor a Perſon in Cuſtody, or liable to it, 

could venture being Security for Kinnerfley. This is a Tranſaction of | to make uſe of the Name of a {ubſtantial Perſon in ſuch a Note, whoſe | 
uite another Nature. It is ſo far from proving a Debt from Kiznerſley to | Credit muſt be at Stake for the Money. And then as to the Nature of the 
Puts, that it rather ed Hes indebted and becoming Security for the | Note: If it was only a Promiſſory Note for ſo much Money. payable to 
| Samuel Edwards, Eſq. it was not of ſuch Conſequence, for then he was 


other. Well, yon 2600 Wells is called. He faith, that he knoweth not | 
of any Money due from Kiznerfl:y to Hts, but that Xinnerſſey owed him | not liable: But he is liable to the Payment only upon the Indorſement of 


an Hundred Pound; that afte: wards this Money was paid to his Attor- | ſucha Note. Why then, Gentlemen, you are to conſider, Whether this 

ney, by whom or how he could not tell. Mr. Simpſon, who is a Partner | Note, when Mr. { nag had wrote it, could be. of any Uſe in the 

with Mr. Fowler, is then aſked concerning Thirty Pounds borrowed upon World unleſs it was indorſed afterwards. Why then this Note. is either a 

ſome Lottery Tickets of Mr. Fotoler, and is aſked concerning this Money, Preparation to obtain Mr. Edwards's voluntary Indorſement for a Secu- 

| rity, or an Impoſition upon him. Hath any Evidence been 5 to 
4 


how, where, and by whom it was diſcharged ?' He faith, that he was not | 
at the Shop, and knoweth not by whom and how it was diſcharged. Mr. ſhew a T e that Mr. Edwards would give him that erty. to 


Kinnerſley, upon this, applies himſelf to one of the Gentlemen of the Jury, | transfer his own Inſufficiency and Poverty upon him, Ap make him liable . 
and interrogates him how this Money was paid. Mr. Fowler was here- | to Mr. Edwards, which can have no Effect but by an Indorſement ; doth \ 
upon ſworn to give Evidence. Upon his Oath, he ſaith, that he never | not Mr. Kinnersley put it into the Power of Hales to negociate this Note.? : 
knew of any ranſaction in the Name of Halit; that he never ſaw him at Therefore I muſt inform you, if two Perſons contrive together to draw 8 
his Shop. That as to Kinnerſiey there was a TranſaQion of Money bor- | ſuch a Note, and make uſe of it, both Perſons congerned in the Tranſac- 

rowed on Lottery Tickets, but he*knoweth nothing of Hales's being con- tion, in my Opinion, will be guilty. Forgery is an intire Fact. Though 

cerned. Another Perſon is examined whether he ever gave a Note on | one Perſon doth one Part, and another the other, both are equally guilty. 
Mr. Haks's Account, or at his Requeſt paid any Money ? He faith, that | Gentlemen, it is material, as hath been obſerved, to conſider when this , 
he never did, nor knoweth that any other did. They tell you alſo, that | Indorſement was made; aud if it was a forged Indorſement, you will con- 

the Witneſſes for the Proſecution have in a great meaſure proved the De- | fider when it will appear to have been indorſed. You; have been truly | 
nial of Mr, Xinner/ley of his knowing af the Indorſement : But oy call | told that this can be only known by Circumſtances :. Therefore you are | 
themſelves for further Proof, Evidence of it. They call Mr. John Hayes, | to conſider, whether the Name of Samuel Edwards can be ſuppoſed to be 1 
who faith, that he was preſent at the Examination of Mr. Kinnerfley before | ſet there after the Note was wrote. Well then, what is the proper and 

Sir Richard Hopkins ; that at that Time the Defendant Kinnerfley owned | natural Way of underſtanding this Tranſaction ? If there be the Name of 

his writing the Body of the Note, but at the ſame time ſaid, that how the | a Perſon on any Paper, where there is Room for making an Alteration, 
Indorſement came there he could not tell. He tells you that the Caution what is natural? Why, to tranſact on the other Side what is neceſſary to 

that was given to the Defendant Linnerſley, was after this Declaration made | ſupply and make that complete, without which the Name would be to no 

by him; that then there was an Admonition that he ſhould be cautious in | Purpoſe. - Therefore, that is a material Conſideration ; if it is impoflible 


* 


the Anſwers that he gave, One Andrew Grants likewiſe was preſent at | that the Name could be wrote after the making of the Note, whether that 
that Examination. He faith, that that was all that paſſed at that Time, | be not a reaſonable Preſumption that he-ſaw this Indorſement when he tl 
and that he was not ſtopped by Mr. Mitford, but only a reaſonable Cau- | wrote this Note. Suppoſe the Words only free Samuel, Edwards, it was F 
tion given him that he ſhould not be too much in an Hurry, or the like. | not proper to write this Note on the Back of it. If this Indorſement was P! 
This is the Subſtance of the Defence made by the Counſel for both the | made without his Privity, how came he to know of it when he came ta Mr. ; 
Defendants. It is the Right of the Counſel for the King to reply. They | Bird? And upon Mr. Bird's telling him that he had a Note of his left with 
ſay, that there hath been no Evidence of Tranſactions between Ik y | him, immediately anſwer'd, I know that you have; it is for ſo much, ” 
and Hales to the Amount of any ſuch Sum as the Note is for; that if the | payable in three Months to Mr. Edwards, bat how it came indorſed by 6c 
Note was, given with a Deſign to defraud, both muſt be equally guilty ; | him I know not; when Mr, Bird ſwears that he had not then acquainted th 
and that it is a very extraordinary Thing that this Note ſhould be written | him with the Indorſement, nor ſhewed him the Note at that Time. No T 
by Mr. Kinnerſley as a Promiſſory Note for ſuch a Sum payable to Samuel | Evidence hath been produced to ſhew how he came to know that it was * 
Edwards, Eſq. when it doth not appear, on the Defendant'v Part, that there | indorſed. He declared, indeed, that he knew not how it came to be in- T 
dorſed : But you are to conſider, whether that Part wherein he declares * 


was any Correſpondence between Edwards and Kinnerſſey, and on their | 
Side it hath been proved that there was no ſuch Correſpondence that it | his Knowledge is to be regarded, or what he declares he knows not of. 


was very extraordinary if this Note was given for a Debt due, that it | A Declaration of this Nature will be taken moſt ſtron ly againſt him. 
ſhould be taken in the Name of one with whom they had no Money-deal- | Conſider, therefore, whether this latter Part of his Beiden be ſuffi- 
ings whatſoever, and over whom they could not be ſuppoſed to have any | cient to diſcharge him. If he knew that it was indorſed, you ſhould have 
Power; that this therefore ſeems to be only to give a Credit to the Note; | ſome Evidence upon what Account it was. As to the reſt, as to the Cha- 
that it could not be of any Uſe whatſoever without having the Name of | racter, his Coat, or the like, you are to try him upon the ſame Law with 
ſome Perſon of Circumſtance and Condition to it who would be obliged | Hales. I know not why the Habit he wears ſhould exempt him from the 
to pay the Note; that this Note muſt have been thrown upon Mr. £4- | common Rules of Proof. As to the particular Circumſtance of his Uſe- 


wards, appears (they ſay) from the Declaration of 3 that he was fulneſs depending on his Credit, that is left to you. But the ſame Law 
an undone Man. If then it was of any Uſe to borrow Money upon or in | is made for one that is for another: You are therefore to conſider of it. Cl, 

any other Way, it muſt be from the Subſtance of Mr. Edwards, and not | If this be a fair Indorſement you muſt acquit both. If you are ſatisfied G 
from the Poverty and Deficiency of Kinnerſley. They inſiſt upon that Cir- | that it is not, but the Indorſement is a forged Indorſement, whether either, ay 
cumſtance, and the Declaration of K:nnerſlcy, that he knew of that In- | and which of the Defendants ſeems to be guilty. You are to conſider the N 
dorſement, though how it came there, he ſaid that he knew not. And | Nature and Circumſtances of the Tranſaction, and whether there appears 4 
further they ſay, that as the Name was Mr. Edwards's own Hand-writing, | any thing to diſtinguiſh the one from the other, and accordingly give 
if that the Word Free was wrote upon the Paper, it muſt be before the | your Verdict againſt the one or the other. If you deſire it, the Note will oft 
writing of the Body of the Note. It cannot be imagined that the Words by given to you. 5 

were not there before. It cannot be ſuppoſed that Mr. Edwards would ury. My Lord, If your Lordſhip pleaſe, we will take the Note up with us. _ 
ſet his Name to the Word Free, or to any other Word on the Back of a r. Kinnerſley. I deſire to be heard ee Ing 
Note promiſing the Payment of Twelve Hundred and Sixty Pounds, with- T. C. Baron. Not in caſe of a Miſdemeanour. I know not any In- | 
in ſix Months, to him or his Order. They inſiſt, therefore, that this | ſtance in which it hath been allowed. | . Ju 
Name and the Word fee were upon the Paper before the Note was wrote, Mr. Xin. I beg leave, my Lord. I take the Lord to witneſs ——* a Th 
and that this is a ſtrong and reaſonable Evidence that "Kinnerſley muſt be L. C. Baron. All I can ſay is, if you have a mind to aver or affirm any il 
privy to the Name Edwards, and the Indorſement at that Time. After thing, the Court would rather be irregular than abridge you of any thing · 4 
that, Mr. Xinnerfley deſired to be heard, and he was e : But as to Mz Serj. Whitaker. My Lord, it never was allowed ; after your Lord. Pu 
that you have been informed, that in Indictments for Miſdemeanours, | ſhip has ſummed up the Evidence, and the Jury going out; it is ſtrange for 
whatever the Defendant faith for himſelf, it will have no further Validi- | Mr. Kinnersley will behave ſo. BE an for 
ty than as the Counſel inſiſt, and Evidence is brought for him. The Cir- Mr. Att. Gen. Is it, my Lord, to be allowed? | % 200 th: 
cumſtance, therefore, is very different from what is allowed when Perſons | L. C. Baron, The Gentſemen have inſiſted upon it. You cannot be heard. TY 

> | Mr. 
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A . 5 % 41 
Cle ; Indifiment.] William Hales ſtands indicted by the Name of 


. Willd, Hales, Kc. for-falfly-and deceitfully obtaining the Sum of Seven 


' 7 promiſe te pay t Samuel Edwards, Ei. or his Gd, within three 
* Months Date, ib Suni of Twelve Hundred and Sixty Pounds, for Value 
received, VV DIDDY is, Trans KINNERSLEY. 
On which Note there is the following Indorſement, | 

Pray pay to the Order of Le For Value received, : 
"Og FLY ab At ag ati SAMUEL EDWARDs. 
to the great Damage of Samuel Edwards, Eſq. &c. To this Indictment 
he hath pleaded Not Guiltex. | | 
Mr. Strange. May- it pleaſe your Lordſhip, this is an Indictment 
againſt the Priſoner 
his Poſſeſſion a certain Writing purporting to be a Promiſſory Note made 
in the Name of Thomas "Kinnerſley, wherein the ſaid Themas Kinnerſfley 
is ſuppoſed to promiſe to pay the Sum of Twelve Hundred and Sixty 
Pounds to Samuel Edwards, Eſq. within three Months, with a forged 
Indorſement of Mr. Edwards on that Note, did, in Marih laſt, falſly and 


* 
* 


deceitfully obtain of Mr. Thomas Bird, the Sum of Seven Hundred and 


Fifty Pounds by that falſe Token. This is laid to be contrary to the 
Statute in that Caſe made, to the Da of Samuel Edwards, Eſq. &c. 
to the Breach of his Majeſty's Peace, and to the ill Example of his Ma- 
Fg Subjects in like Caſe offending. 
Mr. At. Gen. My Lord, this is an Indictment againſt Mr. William Hales, 
fox obtaining a Sum of Money by the falſe Token of this Note. For this 


we will only call Mr. Bird. 
. Bird calledandfoorn, 
Mr. At. Gen. Mr. Bird, look upon the Note, and give ari Atcount 
who brought it to you, and what Money you paid upon it ? | 
Mr. Bird. Mr. Wilkam Hales brought it to me on March 20th, laſt. 
Hr. At. Gen. What did he ſay? . 
Mr. Bird. He ſaid, that at the Requeſt of a Gentleman, I was to lend 


him Seven Hundred and Fifty Pounds upon that Note: 


Mr. At. Gen. Did he produce the Note ? | 
Mr. Bird. Ves, Sir, I had it then of him. 
Mr. At. Gen. Was it then indorſed as it is now? 
Mr. Bird. Yes, Sir, in the Manner as now. þ 
Mr. At. Gen. How much Money did you deliver hini upon it ? - 

Mr. Bird. Seven Hundted and Fifty Pounds. . 

Lord Chief-Baron Pengelly. Did you deliver it, when he delivered you 
this Note ?---Mr. Bird. Ves, my Lord. 

Mr. At. Gen. Should you have let him have this Money if he had not 
produced this Note ?—Mr. Bird. No, Sir. | 

Mr. At. Gen. What was it paid in ?- Mr. Bird. In one or more Bank Notes. 
Mr. Serj. Eyre. I ſubmit this, my Lord: They have laid this Indict- 

ment but ſingly for obtaining Money, whereas in the former they Jaye 

doubly for Santi Money, or other valuable Things. It lieth 
therefore upon them to prove that this Mr. Hales did receive in Money. 

Though I know that generally Bank Notes are received as ſo much Mo- 

ney, yet I know not that according to Law they are reckoned Money. 

They ſhould therefore have laid it for Money or other valuable Things, 


„* 


it being two Bank Notes, and not Money: And in this manner, I ſup- 


2 1 a 


illiam Hales only. It ſets forth that he, having in 


| 


Pounds by falſe Tokens, &c. 


received the 


it might have been laid the other Way as this is. 


ur, in obtaining from Thomas Bird the Suni 


5 prehend, thought 
that a Tender of Bank Notes is a ſufficient Plea : The. 


ſuch Notes is not tantamount. They ought to indi him as the Fact 
%%% ᷣ / OS ⁰ CCRT 
r. At. Gen. Do you know, Mr. Bird, of the receiving of this Money ? 


c of the Money? | 

Mr. Bird. Ves, Sir, Four Hundred Pounds 

it. Was it upon the Account of thoſe Bank Notes? 

Mr. Bird. Yes, Sir. . RR | V. 
Lord Chief Baron. Then when he paid you back that Money, did he 

wr 4g that he had not received it ?---Mr. Bird. No, my Lord. 

r, Serj. Eyre. Pray, Sir, did he ſay that he had received it? 
f... m,, %⅛ K og eg n $1.9, 
Lord Chief Baron. Mr. Serjeant Eyre, I ſuppoſe you do not inſiſt upon 

it as neceſlary that he ſhould reczive ſo much Money of Mr. Bird. If he 
roduce of thoſe Notes it was ſufficient. - +4 
Mr. Serj. Eyre. My Lord, I apprehend that though he did receive the 
Money from the Bank for thoſe Nova, he received not the Money from 
the Hands of Mr. Bird. He received,.indeed, what I ſhould have taken 
for Money. Eſpecially as the Act of Parliament hath added, or any valu- 
able Thing, as Jewels or the like., I think it ſhould have been ſo laid. I 
obſerve the Words uſed are, by Colour or Means of a falſe Token. I would 
aſk, Suppoſe Mr. Bird had ordered hita to receive it of his Caſhier, or 
ſent the Note to his Goldſmith, whoſe Payment would it have been? 
Syppole he had ſent him to the Bank to receive that Money before he de- 
livered up the Note, certainly he had obtained the Money by Colour or 
Means of that Note. J Pio ER TS I EIT 955 
My Lord, I admit that if it had been paid by his Servant or 
by his Caſhier upon a Note drawn upon him for it, I take it that it might 


— — 


have been laid either Way. 


Mr. Serj. Whit. The Bank in that Reſpect are but Caſhiers for the 

Gentlemen that have their Notes. | 13 6 | 
Mr. Serj. Eyre. The other Indictment laid it doubly. | | 
Judge Reynalls, Though they might do that by Way of Caution, yet 


* 


Lord Chief- Baron, Gentlemen of the Jury, you are to conſider whether 
the Indorſement on this Note was a forged Indorſement: For if it was 
not forged, the Defendant cannot be ſaid to obtain the Money by a falſe 


Token. And further you are to conſider, as he obtained this of Mr. Bird 


by this falſe Token, whether it ever came to his Hands or not. You are 
to conſider upon the Evidence that he never complained that he had not 
received the Money for thoſe Bills, but, on the contrary, paid back Four 
Hundred Pounds, Part of the Money, whether he would have paid it if he 
had hot received the Money. Therefore, if you apprehend that Indorſe- 
ment of the Note was not a forged Indorſement, or that the Money was 
not paid, you are to acquit him, But if you judge that the Indorſement 
_ the Note was forged, and the Money paid, whether it was paid by 

r. Bird in Money, or in Bills upon which he afterwards received Mo- 
ney, 1 think that that makes no Difference. | | 

Jury called over, 

Clert. Are you all agreed in your Verdict ?---Jury. Agreed. 

Clerk, Who ſhall ſpeak for you ?- Jury. Our Foreman, 

Clerk. How ſay you, Is William Hales Guilty of the Miſdemeanour 
whereof he ſtands indicted in obtaining a Sum of Money by this falſe Fo- 
ken, or Not Guilty? Foreman. Guilty. | 


— 


VIII. WILLIAM Hates and Thomas KINNERSLE V, Clerk, were indicted for a Miſdemeanour, for 
fraudulently Forging a Promiſſory Note, &c. in the Name of Samuel Edwards, Eſq. for Sixteen 
Hundred and Fitty Pounds, and publiſhing the ſaid Note, knowing the ſame to be forged, 


2 Jury called and ſworn over again. 


Clerk. YEZ! Oyez! If any Man can inform, Cc. | 
F Indictment.] Gentlemen of the Jury, William Hales and Tho- 
mas Kinnersley ſtand indicted by the Name, &c. for fraudulently forging a 
Note or a Writing, purporting to be a Promiſſory Note, on the ſecond of 
March, in the firſt Year of his Majeſty's Reign, in the Words following: 

I promiſe to pay to Mr. Thomas Kinnerſley, or his Order, within fix Months 

after Date, the Sum of Sixteen Hundred and Fifty Pounds, for the Value received, 

SAMUEL EDWARDS, 
and knowingly and wittingly publiſhing of this as a true Writing, know- 
ing it to be ſo forged and counterfeited. 

Mr. Strange, May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, this is an Indictment againſt the two Priſoners William Hales and 
Thomas Kinnersley. This Indictment ſets forth, that they being Perſons of 
ill Fame, and intending to deceive Mr. Edwards, &c. on the ſecond of 
March, in the firſt Year of his Majeſty's Reign, did forge a Writing 
purporting to be a Promiſſory Note, c. The Indictment further ſets 


forth, that the Defendants did likewiſe produce and publiſh this Promiſ- 


ſory Note of Mr. Edwards's for Sixteen Hundred and Fifty Pounds; 
that knowing this to be a forged Note, they did publiſh the ſaid Note for 
a true one. It is laid in other Words, that they forged a Note of Samucl 


Edwards's, whereby he is ſuppoſed to promiſe to pay to Thomas Kinnersley, 
within ſix Months, the Sum of Sixteen Hundred and Fifty Pounds, &c. 

To all theſe FaQts they both have pleaded Not guilty. | 
Mr. At. Gen. My Lord and Gentlemen of the Jury, I am Counſel for 
the King. Gentlemen, this is an Indictment againſt both the Defendants, 
for forging a Promiſſory Note in the Name of Samuel Edwards, Eſq. for 
Sixteen Hundred and Fifty Pounds, payable to Thomas Kinnersl:y, or Or- 
der, within ſix Months after Date, and alſo for publiſhing the ſame. 
And, Gentlemen, though it is laid ſeveral Ways in the Indictment, the 
Note is one and the ſame, There are not ſeveral Notes. Gentlemen, it 
will appear to you that this Forgery of this Note was by the ſame Oppor- 
tunity taken by Mr. Hales, in conjunction with Mr. Kinner;l:y, that 
the former was. It hath been obſerved already, that in Caſes of this Kind 
Facts are to be proved only by Circumſtances. Plain and poſitive Proof 
is not to be expected ; But ſuch Circumſtances ſpeak the Truth often 
more plainly than the other Way of Proof doth. As to Mr, Hales, 
Mr. Edwards being too obliging to him, he made uſe of it to much the 
ſame Purpoſe as in the former Caſe. But it was not now to indorſe, 
but to make a Promiffory Note for Sixteen Hundred and Fifty 
Pounds, payable by Mr. Edward: to Mr. Kinnersley, within fix Months 
after Date, and dated March 3o, 1728. And, Gentlemen, this Note 
is ſigned on the Back with the Hand-writing of Thomas . Tne 
f | Hanner 
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| Manner of this Forgery will appear to baue been like the other; But it | Mr, Spicer.” No, Sir, to the beſt of my Judgment it js altered; It is 
will appear on the very Face of it manifeſtly a Forgery, Gentlemen, the | ſo crauded between the Letters, thar'it cem as if it was Part of them. | Bi 
Note js wrote on a very ſmall Piece of Paper, which appears (plainly to | Mr. At. Gen. Look on the r. Whaſe is that? Go 4 
have been cut off from another Paper, And, Gentlemen, the Words, for | Mr. Spicer. I believe it ic be Mr, S e * 
the Value received, are not wrote upon the Line with the other Words, but | Ar. At. Gen. And you obſerve two e's. Do you not? + Hager” ant | 
. a little below the Line. The Words for the appear done in the ſame Manner. | Mr. Spicer. Ves, Sir. One of the s ig brought to make Part of the 3 a 
=. as in the former Note that before came under your Confideration, Here is | which with the other « makes the . of 
_ a F ſuch as before, and as Mr, Edwards always uſeth, then an 7 which Mr. #. Gin. How do / T F 
= zears to be of.the Tame Hand, then an # Ae 5 in between them which | Mr. Spicer. Free with a double V as it is here free Somur! 1 50 
= ſeems not of the original Writing, One of the ge's is made to ſerye for Mr. At. Gen. In what manner are you concerned for Mr. Edwards? _ b 
—_ the hrſt Stroke of the 80 and a long Stroke between the two es, then the | PRs. Toad! ab 
1 | other / makes yp the Word 1. hen Valuc received is wrote in another _ ” b 
= manner of Hand. This ſeems to be the Nature of the Forgery ; and none 8 4 
1 \ can doubt it a Forgery that inſpects it, This appears to be done from a | I have been in all in his Service about twenty- four Years. | A 
Frank Cover obtained from Mr. Edwards. . And this is ſomething re- Mr. At. Gen. Do you know that he had.any Money Tranſ: 5 
=—_ markable : It is ſomething odd that for the Value received ſhould be wrote | either Mr. Hales or Mr. Kinner fley ? 125 r * 
—_ on another Line. It is plain that the Words are ſet thus odd becauſe of Mr. Spicer. No, ) YI RS «2b 
—_— the Word wrate before, and that the F beginning another Line may make | Ar. At. Gen. Did you ever know him give ſuch Notes? OED TOP 5 
—_ the better Appearance. I his Note is ere to Mr. Kinnerfley. He n 5 
was ah abſolute Stranger to Mr. Edwards as it appeared in the former Caſe, | ever give any Note but when he wrote himfelf the whole Norte. , 
There was no Dealing between Mr. Edwards and Mr. Kinnerfley, nor no A,. John Williams called and fworm. © M 
Colour of any ſuch Dealing, by which a Debt of ſuch a Sum as this ſhauld | Mr. At. Gen. Mr. Hilliams, look upon the Hand at the Bottom of that N. 
become due from Mr. Zdwards to Linniſy. But, Gentlemen, this Note | Paper. Whoſe do you take that to bet: ys 
thus made for Sixteen Hundred and Fifty Pounds, payable within Six [ Ur. Williams. It is very like Mr. Kinner/ley's.. 1 EW 
Months from Mr. Edwards to Kinnerfley, without any Dealings between; Mr. At. Gen. Have you ever ſeen him write? e con Fe 
them to give a Foundation for it, in the manner I have ſhewed you, which Mr. Williams. Yes, Sir, I have his Writing here, © ob 1 de th 
is ſuſſicient to make it appear to any a Forgery, is indorſed by Mr. Kin- | Ar. At. Gen. What are you? V 
_ nerſley. That will appear acleat Evidence of the F 1 — being by Mr. Kin- | Mr. Williams. I am his Church-warden. a 1 * 
ner ſley. No Man in his Senſes would de this. If a forged Note for Sixteen Mr, At. Gen, Have you ſeen him write ? Look upon that Paper, WS 
Hundred and Fifty Pounds was made in the Name of any Perſon, and ap- tell us whether you believe it his Hand- writing or nat | 
cared in all theſe Circumſtances of a plain Forgery, no Man in his Sen- | Mr. Williams. The Letters have a certain Cut very like his Hand-writ- ' 
s, and N to _ * N So make CY — int og E | | e 4 
No other Purpoſe, therefore, ſeems aimed at in the indorſing but to ſet the ud ldi. our Oath, Do or do you not believe it to 
Note a-going. If ſuch a Note was offered to a fair and honeſt Man to in- | be his Fand Erics * 7 e | * F N 
dorſe would he not ſtartle at it? Would he ever have indorſed it ?- There- Mr. Williams. I think that it is very like his Hand, my Lorxd. E 
fore, this Indorſement is a ſtrong Evidence againſt him. The Uſe made | Judge Reynolds. Is it fo like that you believe it to be his Hand? © 7 
of this Note, thus forged and indorſed, was this: It being in the Hands r. Williams. Ves, my Lord, I believe it to be his. Seda ade 3 
of Mr. Hales, Mr. Hales wanting a Sum of Money applied to one Mr. Judge Reynolds. You are not called to fwear, whether you fie Kin wth of 
Thrup, deſiring him to lend him his Note of Four Hundred Pounds. Upon | it, or can fay poſitively whether it is his Hand-writing ; but whether from he 
his doing this with Difficulty, Mr. Hales depoſited this Note as a Security | his Manner of Writing that you have ſeen, you believe, or do not, that it 1 
for his Money, and hereupon this Note continued in the Hands of Mr. | is his Hand- writing! PF 
Tbrup. Gentlemen, _ the Diſcovery that was made of another For- Mr. Williams. You to the beſt of my Belief it is his. 3 
ery, whereupon Mr. Hales was apprehended, there was a Suſpicion: Mr. Serj. Eyre. Pray, Sir, how often have you ſeen him wit? 4 
R Mr. Edwards, being informed that this Note was in the Hands | Mr. William. Three or four Times. Fg es FOOT FR * 
of Mr. Threp, inquired of him about it. The Thing upon this appeared, Mr. Serj. Eyre. How long fince ? ; e ode 
and Mr, Si thereupon was apprehended and carried before Sir Ri- Mr. Williams. Laſt Year. C 
chard Hephins, At firſt he ſeemed willing to make a Diſcovery ; after- | Mr. Serj. Eyre. Do you remember his Hand for the Compaſs of n Year, 
ward he went back, and denied (I think) what he ſeemed before to have | fo as to take it upon you, upon your Oath, to ſay that you judge it his H a? 
owned: That will be proved to you. I think that this will appear plainly | Mr. Mi. liams. Both it depend upon my Judgment ? | 4 
to have been a Forgery, and to have been done by Mr. s and Mr. | Judge nolds. Yes, it doth. Look on it. | Ha, 1 
. 5 85 r. IVilliams, It is more like his Hand than any other's that T ever ſaw, 
Mr. Serj. #/hit. My Lord, we will go on in the ſame Method as before, | Judge Reynolds. But is it ſo like that you really believe it to be his Hand 2 
by calling two or three Witneſſes. e r. VMiiliams. Ves, my Lord. : Oy . K 
Thomas Maddox and Anne Clarke were called, frworn, and depoſed as before. Mr. John Lincoln called and ſiuurn. en 
Hs alſo Mr. Booth. Vide p. 78. Mr. Serj. Whitaker. Sir, pleaſe to look on that Paper. Have you ever ho 
Mr. Charlton Thrup called and ſworn. ſeen Mr. Kinnerfley write his Name? | Bs. ag” rn en MIN 
Mr. At. Gen. Look, Sir, on that Note, and tell us when you firſt Mr. Lincoln. Yes, Sir. RE ; 5 
ſaw it before. 5 | ; Mr. Serj. Zyre. Frequently, or only once? | 3 
Mr. Thrup. On May the 2d. | Mr. Lincoln. Several Times, Sir. 6 hp. 
Ar. At. Gen. Who brought it to you? Mr. Serj. J/hitaker. You fay that you have ſeen him write ſeveral 3 
Mr. Thrup. Mr. Hales. Times. Upon your Oath, according to the beſt of your Judgment, do . 
Mr. At. Gm. What did he ſay to you ? | you take that to be his Hand or not? yy 22 
Mr. Thrup. He brought it to me, and deſired me that I would give him Mr. Lincoln. There is a great deal to be faid on that Subject. th 
on it three Notes of five hundred Pounds. I refuſed him at firſt, alledg- Judge Reynolds. Yes. But little needs to be ſaid about it. Is it fo like 
ing that it was not for my Credit. At 3 I put into his Hand a pro- | that you believe it to be his Hand? . 1 
Note for four hundred Pounds payable within ſix Months. Mr. Lincoln. Yes, my Lord it is. | Fr 
Mr. At. Gen. Look on that Note, and fee whether it now is in the ſame Mr. Serj. Whitaker. Then, my Lord, having proved that this is. his H. 
Caſe that it then was. Was the Indorſement then upon it? Hand-writing, we defire that it may be read againſt both the Defendants.” he 
Mr. Thrup. I cannot fay : For I took no Notice of the [ndorſement till Note read.] I Promiſe to pay to Mr. Thomas Kinnerſley, or his Order, © 
I delivered it to Mr. Booth at the Requeſt of Mr. Edwards. | within fix Months after Date, the Sum of Sixteen Hundred and Fifty Paunds, 2 
Mr. At. Gen. In whoſe Cuſtody was it till you delivered it to Mr. Booth? | for ge Value receivad, EF FL . 
Mr. ny. In mine, Sir. | March 30, 1728. Sammet K 3 
Mr. At. Gen. Did you make any Alteration in it? | Indorſement. Thomas Kinnerſſey. EET 
Mr. Thrup. No, Sir. ; Mr. Serj. Whitaker. The Gentlemen of the Fury ſhould fee it now. thi 
Mr. At. Gen. And when you gave it to Mr. Booth you minded the In- Mr. At. Gen. My Lord, we deſire that the Jury may fee it now. And, 
dorſement. Did you not? Gentlemen, you will obſerve, if you caft your Eye upon the Note, that dn 
Mr. Thruv. Yes, Sir. there is this one Obſervation that may be added to the others that were” 
Mr. Ai. Gen. How came you not to mind it before? What Security | made, that the Note is all written with a Secretary e, but the & in for * 
was Mr. Edwards's Note if it had not been indorſed? | which plainly feems to anſwer to Mr, Edwards's Hand, and ſhew that thab 
Mr. Thrup. I had ſuch an Opinion of Mr. Hales that I ſuſpected no- is an old e. | r _ A 
thing, and therefore gave him the Note; I did not think he would have Me. Thomas Bird ſiuorn. 5 4 
been guilty of ſo vile an Action. Mr. At. Gen. Sir, whoſe Hand is that? et KY 
Mr. At. Gen. When was it that you delivered this Note to Mr. Booth? Mr. Bird. Mr. Kinnerfley, Sir, owned that to be his Hand-writing ? i 
Mr. te It was in September laſt. i | Afr. At. Gen. Was it ſhewed by you to Mr. Linne ſey at that I ime be 
Mr. A.. Gen. How much had you lent upon it? | when he owned it? | * 
Mr. Thrup. Four Hundred Pounds, Sir. Mr. Bird. Yes, Sir. 2 | 14 8. 
Mr. Lacy. What is become of that Note? | Mr. Kinner ſley. And did I own it, Sir? 5 * N 4; fy fa; 
Mr. Thrup. I know not, Sir. I am not yet poſſeſſed of it: But I be- Mr. At. Gen. Why you owned it in Court. This is the old Note. Ws 
lieve it to be in the Hands of Mr. Maddox of the Bank, Mr. Kinnerfley. | beg your Pardon, Sir; I did not underſtand that. 
| Mr. John Spicer fivern. Mr. At. Gen. Give that Note to the Jury to compare it with the vi 
Mr. Ar. Gen. Do you know Mr. Edwards's Hand-writing ? other Note that is now before them. - A. 
Mr. Spicer. Yes, Sir. | | Mr. Serj. Whitaker. Mr. Linco u, thoſe Receipts which you produced Ac 
Mr. At. Gen. Look on that Note, and tell us what of it you take to be | did Mr. Kinner/ley actually write them? * 
his Hand-writing ? Mr. Zincein. | ſaw him write them all. | 
Mr. Spicer. The Name is his and the FH And I think the plaineſt Free Mr. ork: Whitaker. Shew them to the Jury. | * +3 R. 
that ] bave ſeen is remaining. Judge Reynolds. Gentlemen of the Jury, in that Book you will fin © 
Atr. . Gen. Is the o Mr. Edwards's ? L ſome eceipes wrote by Mr. Kinner fley, which Mr. Einco f | that 1 
f Mr. Spicer. No, Sir; it hath been ſomething elſe. they are his Hand ; that he ſaw him write them all. | . | 
Afr. At. Gen. Was it Part of the original Word ? M.. At. Gen. The next Witneſs that we will call is Thomas Bab. his 
5 | Bab the 


. | ye * Fl 
| Bab net appearing nor Thomis 


Ter Brooks, who was next” talled, Sir Richard 
"ITN | * * Hopkins was fupern. gas % e e It 
Ar. Att. Gen. Sir Richard, we mult trouble you to give an Account upon 
what Account Mr. Kianer fleJ was brought b ore you, and what he ſaid f 
Sir Richard Heptini. Hs was brought before me about two Notes, one 
of Twelve hundred and Toxty Pounds, and this Note. 
- Mr. Att. Gen. When he was before" you, was there any part 
-ntion made of this Note of Jixteen Wuhdred and fifty Pounds? 
Sing Rickrs Hine Wh give 19s t6 cxaming Mr. Kine 
l Mr. Hut, Gen. Sir Richard, can Ne whether that is the Note? 
Sir Richard Hephins, I made no Mark upon it; But I verily believe chat 


Sir Richard Hopkins.” This Note was put into my Hand to examine 
Mr. Kinner flex upon. I looked upon it, and it ſeemed to me to be a For- 
Before I could fay, any thing to Mr. Kinnerſley about it, I faw one 
Seaford there. Before Mr. Kinner/key could anſwer what T had not full 
aſked him, r he), oy ning z this is not your Hand.“ 1 
thought this very I Treatment of a Juſtice of Peace, 'Taid then to 
Mr. ene; Is this your Hand or not? He ſaid, No; I had the other 
Note in my and; 1 befired him therefore to recolle& himſelf; for 1 


| thought that they ſeemed clearly to be the ſame Hand. 


Strange. I think he owned the one to be his Hand-writing, and 
the other not. I aſk, Whether that which he did own, was owned before 
that Mr. Mitford interrupted him, or after ? 

Sir Richard Hopkins, It was before. Upon that Mr. Mitford interrupt- 

w KTů 20 es o | 
* Serj. Mhitaler. Upon the Queſtion, when Inquiry was made whe- 
ther he had had any Dealings with Mr. Edwards, what did he ſay? 

Sir Richard Heptins. Both Mr. Edwards and I aſked him, whether he 
ever had had any Dealings with Mr. Edwards? To which he replied No, 
he never had had any, nor ever to the beſt of his Knowledge had ſeen him 
before. I then aſked him how he came to draw that Note payable to Mr. 
Edwards, when there fever had been any Dealings between him and Mr. 
Edwards? He anſwered, That he did it at the Requeſt of Mr. Hales, to 
whom he was indebted, in that Sum, and more. | 

Judge Rejnolds. The firſt Queſtion I ſuppoſe was general, whether there 


had been any Dealings between them? Afterwards, when the Notes were | 


ſhewn him, he owned the one, and denied the other. Was it not fo ? 

Sir Rithard Hopkins. Yes, my Lord. __ 

Mr. Att. Gen. The next Witneſs that we ſhall call is Thimas Bab, to 
ſhew that there was a private Correſpondence and ſeveral Meetings be- 
tween Kinnerfley and Hales. 

Thomas Babb was called and fworn, and depoſed as before. 
Mr. Kinnersley. Sir, did we ever call for Pen, Ink and Paper? 
Mr. Bab. No, Sir, never. | 
Mr. Brooks called and fworn, depoſed as before. | 
Mr. Kinnersley. T here could not be much doneat Night without a Candle. 
Mr. Bro:ks. No, Sit; but you had been there a conſiderable Time before. 
5 Mr. Wright called and ſworn. . ä 
Mr. Serj. Whitaker. Was you preſent, Sir, at the Examination of Mr. 


| Kinnersley before Sir Richard Hopkins ?---Mr. Wright. Yes, Sir. 


Mr. york Whitaker. When Mr. Edwards aſked him, whether there had 


been any Dealings between them, what did he reply ? : 
Mr. right. He replied, that there never had been any Dealings be- 


tween them, and that he never had ſeen him till that Time. 
Mr. Serj. //hitaker. Did you obſerve any Interruption ? 


Mr. Wright. Mr. Kinnersley was ſaying, I will tell you all if you will | 
Hand upon him and ſaid, Hold your 


ive me leave. Mr. Miford laid his 
ongue, be careful what you ſay. ; 

Mr. Serj. Whitaker. I aſk whether he had there related any thing as to 
the Note noy in queſtion before the Interruption ? 1 

Mr. Mrigbt. He had declared that that Note was not his. 

Mr. Kinnersley I beg leave to ſpeak, my Lord. Both Sir Richard Hop- 
tins and that Gentleman have made a Miſtake. Mr. Edwards aſked me, 
How oft have you viſited Mr. Hales in Newgate ? Upon this it was that 
he ſaid, Hold your Peace. | 

Mr. Serj. Wiitaker. What was the Queſtion that was aſked Mr, Kin- 
zersley, when you ſay that Mr Milford interpoſed ? : 

Mr. Wright. I cannot ſay what was the Queſtion that was aſked imme- 
diately before. | ; 

Mr. Serj. J/hitaker. But you ſay, that it was after that he had denied 
this ay ik Fa IWright. Yes, Sir. 3 

Mr. Kinnersley. I would only aſk, Sir, whether Sir Richard Hopkins 
deſired me to hold my Tongue as well as Mr. Mitford ? 

Judge Reynolds. Did he bid Mr. Kinnersley make no Diſcovery ? 

r. Fright. No, my Lord. . 

Mr. Kinner/lty. No, my Lord: But he bade me take the Gentleman's 
Advice. I appeal to Sir Richard a 

Sir Richard Hepkins. The Gentleman hath appealed to me. [ take it 
that the Queſtion is, Whether I adviſcd him to take the Gentleman's Ad- 
vice? It would be very ſtrange that I ſhould reprove Mr. Mitford for Miſ- 
behaviour, and yet ſhould at the ſame Time adviſe you to take his Advice. 

Mr. Mrigbt. Sir Richard aſked Mr. Bird, whether Mr. Kinnersl'y own- 
ed that he knew of the Notes being indorſed that was in his Hands? He 
laid that be did. Then he was aſked when and how he knew this? This 
was before Mr. Mitford interpoſed. | f 

Judge Reynolds. You have appealed to Sir Richard Hopl ins, that he ad- 
viſed you to take the Gentleman's Advice. Sir Richard denies this. 

Mr. Kinnersley. But he cannot deny that he ſaid, Take your Friend's 
Advice. | | | 
Mr. John March called and ſworn. 

Mr. Serj. Whitaker. Was 1 
Kinnersley before Sir Richard Hopkins ?---Mr. March. Yes, Sir. 

Mr. Serj. Whitaker. Pray, will you give us an Account of all that paſt 
there at that Time. ; 

Mr. March. My Lord, I was attending upon Mr. Richard Hopkins as 
bis Clerk, when Mr. Kinnersley was brought before him with rclation to 
theſe Notes. When the firſt Note was produced, he was aſked, whether 


that Note was his Hand- writing or not? To which he anſwered, That it | 
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Advice ?---Mr, March. No, Sir. 
Mr. March. Yes, Sir: 


ou preſent, Sir, at the Examination of Mr. 
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|} yas: When that was gone through, the ſecond Note was produced, be- 
ing a promiſſory Note made in the Name of Mr. Edward payable to Mf. 
Kintersl6y,” When that Note in the Name of Mr. Edwardt was produced; 
we perceived on the Back of it the Name of Mr. Kinnersley wrote, Mr. 
Kinttersley having denied” this Note, Sir Richard, upon comparing the 


Name on the 'Batk of this Note, with the other Note which he had owned 
to be his own” Hand-writing, ſaid to him, 1 would have you, Sir, con- 
* ſider very well whether you did not write that too; for it is very like that 
© which you have owned,” Upon that Mr. Mitford interpoſed. 

Mr. Serj. Whitaker. What was it that Mr. Mifford did ſay ? 
Mr. March. Mr, Mitford upon that ſaid, * Mr. Kinjersley, I would not 
have you aniwer that Queſtion ;* or to that Purpoſe. "Ly 

Mr. Att. Gen. Did Sir Richard Hopkins adviſe him to take his Friend's 
Mr. Att. Gen. Did he 1 7. Mr. Mitford for interpoſing? 

e defiref him to be quiet, and told him that 

he would ask whatever Queſtions were deſired, but defired that he would 


Att. Gen, Was his denying of the Note befote or affet the Inter- 
r. March. He had firſt interrupted during the Examination on the 
firſt Note, and he afterwards interpoſed during that on the ſecond Note. 
Mr. Att. Gen. Well. But I ask you as to the ſecond Interruption, 
whether it was before or after his denying his Hand! | 
Mr. March. It was aftet. FF 
Mr. Serj. Ezre. You was ſaying, Sir, that Sir Richard bade him recollect 
himſelf, and conſider well whether this was not his Hand too, for that it 
was very like that Note which he had owned to be his owh Hand: writing. 
Had not Mr. Kinnersley before that ſaid, that he did not ſign that Note! 
Mr. March. Yes, Sir. _ | A. 
Mr. Att. Gen. We reſt it here, my Lord, and leave the Conſideration 
hereof to the Jury, t 
Mr. Mather. d would ask, whether Mr. 1itford's Advice was not that 
he ſhould not ſpeak too fat? _ e rs | 
Mr. March. No, Sir; it was that he ſhould not anſwer to that Queſtion. 
Mr. Kinnersley. They contradict one another; and Mr. Bird will ſwear 


any thing. 


Judge Reynolds. You may prove that to be his Character if you can: 
But without that you ought not to aver it. 3 1 

Mr. Bird. It is well known, my Lord, what my Character is. L have 
Perſons of good Credit that have known me theſe twenty-ſix Years; 1 have 
never falſified my Word. apa | 

Mr. Lacy. My Lord, I have nothing material in my Inſtructions; and 
therefore I ſhal] not trouble your Lordſhip. | 

Mr. Serj. Eyre. My Lord, I am Counſel for Mr, Kinners/ey. I admit 
that they have proved that there was an Intimacy between them. It is 
detrimental to my Client that there was ſuch an Acquaintance when the 
one was Pariſhioner formerly to the other, and that this Acquaintance was 
kept up to the laſt: But it doth not follow that they are to be conſidered 
as one: If Mr. Holes be never fo guilty, it doth not appear that Mr, Kin- 
wy is guilty, As to this Indictment, the Charge is forging a Note in 
the Name of Mr. Edwards, and indorſing the ſame. It is * that 
Mr. Kinners/:y had no Acquaintance with Mr. Edwards; But on the other 
hand it is pretty plain, by the Evidence that hath been given, that there 
was an Acquaintance between Mr. Edwards and Mr. Hates, They were 
near Neighbours: Mr. Edwards hath indulged him with Franks for ſe- 
veral Years. Mr. H.les is a Man under Misfortunes for many Years, hath 
had a Commiſſion of Bankruptcy awarded againſt him: It is very natu- 
ral for ſuch Perſons to deal rather in another Perſon's Name than in his 
own; if therefore there he an Intimacy between Mr. Hales and Mr. Ed- 
wards, Mr. Hales ſhould avply to Mr. Edwards, and he upon his Re- 
queſt ſhould give him ſuch a Note, I do not wonder that any Gentle- 
man of barg lf ſhould indorſe ſuch a Note ſigned by a Perſon of ſuch 
Figure. It doth not ſeem very unvatural, that after their long Ac- 
23 a Note payable to Mr. Kinnersey, in Truſt for Mr. Hales, 

ould be indorſed by Mr. Kinnersley: This may be ſuppoſed the Caſe, if 
actually he did indorſe the Note. I do not ſee why he may not be ſuppoſed 
as eaſily impoſed upon as the other Gentleman, viz. Mr. Thrup. It is 
not ſo plain a Fallacy as that Mr. Thrup, who is a Gentleman in Buſi- 
neſs, could diſcern it. Why muſt we ſuppoſe then that Mr. Kinnersley 
muſt diſcern it? If then Mr. Hales is guilty of the Forgery, it doth not 
follow that Mr. Kinnersley muſt be ſo. As to the other Point, it is no 
Wonder that there ſhould be the Name of Mr. Kinnersley on the Back of 
the Note: Any that would forge a Note will not ſcruple to forge 
an Indorſement. It is as like as poſſible, that the Man that would forge 
a Note in Mr. Edward,'s Name for ſuch a Sum, may be as eaſily ſuppoſed 
to forge an Indorſement on this Note. How have they proved that it was 
indorſed by Mr. Kinners/ey? Two or three Gentlemen have been pro- 
duced as Witneſſes, that have ſeen his Hand ſeveral Times, and from the 


| Similitude of the Letters they believe it to be his Hand : But there is ſuch 


Evidence to be every Day given of one Man's writing like another, that a 
Similitude of Hands is not to be wondered at, It is not to be wondered 
at that he that would be-guilty of forging the whole Note would in- 
dorſe it: Whether there is any Difference in the Hand between the Writ- 
ings that have becn produced and this Note and Indorſement, mult be left 
to the Jury. | | 

Judge Reynolds. Have you any Witneſſes ? 

Mr. Kinnersley. 1 beg a Word, my Lord. | 

Judge Reynolds. Not till we have heard the whole that the Counſel ſay, 

Mr. Mather. I take Notice, my Lord, that there hath been a Variance 
among the Witneſſes as to what paſt at his Examination before Sir 
Richard Hopkins. The only Caution that was given him was, that he 
ſhould not be too raſh in his Anſwers, as your Lordſhip hath (I believe) 
thought him very raſh in his Conduct here. We ſhall only call Witneſs 


as to this. | 
| Rev. Mr. John Hayes called and ſiuorn 

Mr. Mather. Mr. Hayes, pleaſe to give my Lord and the Jury an Ac- 
count what paſſed as to this Note of Sixteen hundred and fifty Pounds ? 

Mr. Hayes. When this Note was produced before Sir Richard Hip line, 
and ſhewed to Mr. Kinnersley, upon ſhewing him the Name on the Back of 
the Note, on abſolutely denied it to be his Hand. | 

| Mr, 
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Me. Mather. Did you bear Mr. Mirferd intertupt ! 3 


Me. Hayes: I remember that there Was a Diſpute betwei K 
Heplias and Mr. Mirfar. There were Minutes taken ef Mr. Bird's Ex- 


amination: Upon the reading of theſe Minutes, Me. Mitfrd apprebend- 
rd them not to be righily taken according to the Evidence that was given. 
Upon this Mr. Bir — re-examined, and then there was another W 
tien propoſed concerning Mr. Kinner:ley's going to Newgate to vifit Mr. 
Hales. Then Mr: Miferd again interpoſed. 09 or TD 
Mr. Mather Was t 1 . Reaſon of the Interruption? + 7 
Mr. Hayes, Ves, Sir. I believe it aasw. 
Mx. Mather. Was there ſome other Part in which he had alſo inter- 
r ann „ | 
Mr. Ward called and fwirn. AY $1] 


— Lp 


IE, 
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| ley before. Sir Richard Hopkins ? 
Mr. Ward. Ves, Sir. e EW 
Mr, Mather: Give.us an Account of the Interruption by Mr. Mitford. 
Mr. Hurd. Mr. Kinnersley was examined as to the Note of twelve hun- 


ff 44Þ 1 OTE ws: . r 
Mr. Mather. Sir, was you preſent at the Examination of Mr. Kinnerſ- | 


4 
« 


| 


dred and ſixty Paunds : Mr. Kinnersley being examined as to that, there | 


happened ſome Words to paſs between him and Mr. Bird: After ſome. 
— and Diſpute, he having acknowledged that Note, it was put 
down in the Minutes; After that he was examined as to this Note of 22 
teen hundred and fifty Pounds: Upon his denying that it was his Hand, 
Mr. Kinnersley was aſkod ſome N by Sir Richard Hophins concern- 
ing ſome what that he had formerly ſaid ; whereupon he deſired to be ex- 
amined in the Court of Aldermen,, Mr. Mitford hereupon deſired him 
not Jo. Jdefite thes<:; | 40 grit ok t ped HAS, aut Ke 
Mr. Mather. My Lord, the Reaſon that we bring this Witneſs is to 
ſhew,.that he had confeſſed all that he could at that Time, and there was 
Reaſon therefore for Mr. Mitſerd to interpoſe for the preventing Mr. Kin- 
rersleys making a Diſcovery : 3 
Mr. Xinneriley. My Lord, when this Note was ſhewed me before Sir 
Richard Hopkins, it was the firſt Time that I ever ſaw it: I therefore de- 
nied it to be my Hand; but by looking upon it more cloſely, I own that 
it is like my Hand. Though none can oblige me to ſay any Thing, 1 
would be content to be examined; and therefore have, though not re- 
garded, ſolemnly: averred that I was not privy to his getting of that Note 
or Money. As to the other Note, I owed him at that Time the twelve 
hundred and ſixty Pounds; I gave him that Note for it, and would not 
with that Solemnity ſay that it is not mine. He hath got it ſome other 
Way indorſed: But as to this Nate it is not my Hand. Had Mr. Hales 
brought Mr. Edwards's Note to me, and deſired me to indorſe it; though 
Lon that I think that it hath the Marks of Forgery, yet if Mr. Thrup 
and others were impoſed. upon, * might not I ? Why ſhould I ſuſpect 
him more than others? I own that I had a great Confidence in him. Sup- 
poſing this, will you condemn me for an unjuſt Thing? | take God to 
witneſs, that I never ſet my Hand to that Note, nor never took an 
Money. I beg Pardon, I will ſay one Word more: The Gentleman hath 
taken notice rightly that I have ſpoken raſhly; it is an Oppreſſion, and 
the Wiſe Man ſaith,” that Oppreffion will make a wiſe Man mad, which is 


worſe than raſh. | 
Mr. Att. Gen. 


r 


and he hath replied to it by his Counſel. The Counſel ſuppoſe, that if 
the whole Note was Mr. Hales's Hand-writing, it was very likely that he 
would not ſcruple the Indorſement. Mr. K:nners/ey himſelf ſeems to ad- 
mit, that for aught he knows he might have indorfed ſuch a Note; but 
the Turn that he gives it is this: If ſuch a Note was wrote in the Name 
of Mr. Edwards payable to him, he might indorſe it, being brought by a 
creditable and honeſt Perſon. If a Note was made payable to him by a 
Gentleman of ſuch Figure and Character, and ſo brought to him, he 
thinks that he might indorſe it, and would ſo have done: But it is impol- 
ſible that it could be fairly done; there muſt be ſomething fraudulent in it. 
The Evidence on the Side of the King ſhews, that there muſt have been 
a Conſpiracy between theſe two Perſons to defraud ſeveral Perſons: As 
the other Note was, without any Colour for it, made payable to Mr. Ed- 
: wards, his Name being indorſed upon it, he being a Perſon of Ability to 
credit the Note: So this ſecond, on the other hand, without any Foun- 
dation alſo, becauſe no Colour of Dealings between them, is made in the 
Name of Mr. Edwards, payable to Mr. e and Mr. Kinnersley's 
Name indorſed. Why ſhould Mr. K:ners/ey's Name be put to it, but 
only to give a Currency to this Note? When a Note is made payable to 
any Perſon, it cannot be negociated by any other without his Hand being 
ut to it: His Hand therefore was not ſo much to give a Credit to the 
Tote, he being a Man of no Subſtance, as to give a We ef to the Note, 
it being in his Name. When that appears to you, it is (I think) ſuffi- 
cient to convince your Judgments that Mr Kinnersley is a Partner in this 
Forgery, otherwiſe would not have indorſed this Note in theſe Circum- 
ſtances. — | 

Mr. Serj. Whitaker. My Lord, it is very extraordinary for a Perſon to 
pretend ſuch a Note belonging to him, that never had had any Dealings 
with Mr. Edwards. What Proof hath he given that he did not indorſe it? 
W hat Colour is there to ſay that this is a raſh Proſecution ? 

Mr. Kinnersley. My Lord, I beg a Word. I ſay not that it is raſh, as 
to the whole Proſecution ; but I never was privy to any Wickedneſs in 
this Note, nor in any other: If I had, I would never have appeared here 
in my Gown. My Character ought not to exempt me if I am guilty; 1 
ought to abſtain from all Appearance of Evil: When J have forfeited that 

Character, I deſire to live no longer among Mankind. I aſked Mr. Hales 
on what Account I was ſent for, and whether there were any Note of mine? 
He ſaid, Ves; there was a Note of Sixteen Hundred and Fifty Pounds | 


4 


. Jelge Raaeith; 
your Chara ter ®, 


My Lord, he hath intimated that this is an unjuſt and | 
oppreſſive Proſecution : I ſubmit it. Proper Evidence hath been given, | 


cer ; ; 8 = 5 = | 
2% T. Rinnerſley, 


| 


| Note under the Hand of Mr. & 


der, after the Date thereof, for Value received: And another Part of the: 


| 
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payable by My. Ewart. un (id If wir Nore PIs ie wie 2 
Edwards? He ſhook his Head and faid;” juſt as true as the other. I aſked 
him whether it was jade ſed? To which he replied,” Tes. Had Tknown, 
my Lond, that the Note was inderſed, 1'nctdadt have afked Mr. Harz. 
He is feady to do me Juftice, thought he mult thereby take it upon him- 
ſelf, Your Lordſhip, knows that * apt = Character in See. 
Judge Reynelds. Gentlemen of the Jury, Bam" Hales, late of Tort, 
Goldſmith, and ma, Rundle, Clerk, ſtand indicted for for 

te of Mk. Sanur! Edwards, for Sixteen Hundred\and 
Fifty Pounds, payable within three Months to 7 50 Kinnerley; or Or- 


Indictment chargeth them with publiſhing the fate. *' To this Indicther 


| they have pleaded Not Guilty: The Queſtion'ybu are how) tö determitie. 
Gentlemen, the Foundation of this which bath been inſiſted on by the 


Counſel on the Side of the Proſecution is; that theſe Gentlemen, or rather 
the one of them, Mr. Hal, having an Acquaintance with Mr, Edwur i 
and being indulged by him the Liberty of applying to bim for Franks, 
they have made a wrong Uſe of this, and by converting ſome of the Let 
ters of the Word free into for the, and ow ing ſome other Words; they 
have now formed it into a — ote for the Sum of Sixteen Hun- 
dred and Fifty Pounds, ' payable within fix Months to Mr. Niuntrili or 
his Order: And then M.. Kinnerilty;” to give a Circulation to the Note, 
and make it negociable, hath, in Combination with Mri Hai, indorſed. 
his Name: Mr. Edwards is reſponſible to any body to whom this Note is 
transferred over. Gentlemen, to make out this to be the Caſe, they have 
firſt endeavoured to ſhew that Mr. Hales, for ſome Time, on ſeveral Pre. 
tences, procured a'Number of Superſeriptions to be written for Franks by 
Mr. Edwards, who is a Member of Parliament, and particularly ſome: 
Superſcriptions in ſuch Circumftances as were moſt accommodated tb ſerve 
a Deſign of this Natute, And to this End they have produced Tomb 
Maddor, a Servant of Mr. Edward;'s. He ſaith; that Mr. Hales; living 
near Mr. Edwards in Duke-ftreet, lg e e hath ſeveral Times ap- 
plied to him for Frank Covers to ſend News into the Country; that Mr. 
Edwards hath given him ſeveral for that Purpoſe, but Generals wrote the 
whole Superſcription himſelf, purſuant to the Directions that were givtiv 
him; that in July laſt there came a Parcel of Franks, ſix of them, whereof 
five have been produced, to be franked, but without any Direction to 
whom to ſuperſeribe them. Mr. Edwards was deſired to frank them 
without any Superſcription: Mr. Zawards refuſed to frank them, unleſs 
directed to whom to ſuperſeribe them: Thus theſe Covers, upon that, 
were not done at that Time. But then to ſhew you what paſt aſterwards 
| _ Occaſion. of theſe Blanks ſent to be franked, Anne Clarke; a Servant 
alſo to Mr. Edwards was called. She faith, that ſome time after this, 
Mr. Hales's Servant came again over to Mr. awards Houſe, and told 
her that Mr. Edwards having refuſed to frank his Maſter's Covers with- 
out Superſcriptions, he had brought from his Maſter a Paper of Directions 
what Superſcriptions he deſired Mr. Edwards to put to them. That Pa- 
per of Directions hath been produced, and hath been ſworn by Mr. Beth 
to be Mr. Zales's own Hand-writing. They were very ſhort Directions: 

Two to Mr. Levitt, of Huntington: GT e 

Two to Jahn Pratt, Eſq. at Briſtol. 

Two to Stephen * * Efq. Exeter. VL £120. 2180t 
And they would infer, that as theſe Superſcriptions were very ſhort, and 
ſo would not take up much Room, a vacant Space would have been left 
ſufficient to write any thing of this Nature, That is' the Reaſon of their 
producing an Account of this Tranſaction, which doth not immediatel 
affect this Cauſe, but only as they are inclinable to believe that ſome ſoch 
Frank may have been made uſe of to ſuch an End as theſe ſeem to have 
been deſigned for. And then, Gentlemen, to ſhew you the Uſe which 
they made hereof, the Note upon which this Indictment is immediately 
founded. The Note is in thele Words, 4 


Ipromiſe to to Mr. Thomas K innerſley, or his Order, within fax 
Months after Date, the Sum of Sixteen Hundred and Fifty Pounds, for the 
Value received, = a 5 

March 30, 1728. Samuel Edwards, 
And on the Back it is indorſed with the Name Thomas Kinnersley. Gen- 
tlemen, they have inſiſted upon it that the Note itſelf carries the evident 
Marks of Forgery upon it. They ſay that this is ſo plainly derived from 
the frank Cover of a Letter, that the Word Free is not wholly covered 
but that ſtill ſome of it appears; that the Stile is unuſual for the Yah re- 
ceived. The in a large Hand, and then afterwards Value received, the ef 
of a Round Hand, whereas all the other es are of a quite different Fi- 
gure, in a Secretary Hand. Other Obſervations they have alſo mide; 
which you that have viewed the Note can eaſily judge of. They then ap- 
ply themſelves to bring Evidence as to Mr. Hales, the one of the Defend- 
ants: And for that Purpoſe they have produced Mr. Charlton Thrup. He 
ſaith, that on May 22d laſt this Defendant, Mr. Hales, brought this Note 
to him, deſiring him to lend him three Five Hundred Pound Notes upon 
it; that he, not caring to have his Credit engaged to ſuch a Degree, l 
fuſed to do it; but upon his Importunity, did at laſt conſent to give Him 
a promiſſory Note of Four Hundred Pounds upon the Security of this 
Note, which Mr. Hales thereupon then depoſited in his Hands; that it 
was a Note for Sixteen Hundred and. Fifty Pounds, ſigned by Mr. Eu 
wards, payable to Xinneriley, and indorſed. He ſaith, indeed, that ke 
did not then obſerve the Indorſement. Sceing this Note ſigned with 
Mr. Edwards's Hand, and knowing him to be a Man of great Suffi⸗ 
ciency, he was not fo attentive to the other. He ſaith, that he kept whit 
Note in his Hand till after that Mr. Hales was taken up, and then be 
delivered it by the Direction of Mr. Edwards to Mr. Booth; that before it 


£ 5 


* In Trinity Term 5 Geo. there was an Information againſt this Mr. Kinnerſley and ane Moore, as being evil-diſpoſed Perſons, in order to extort Money from my L 
Sunderland, did conſpire together to charge my Lord with endeavouring to commit Sodomy with the ſaid Moore; and that in Execution of this Conſpiracy, they did, int! 


Preſence and Hearing of ſeveral Perſons, falſely and maliciouſly accuſe my Lord, that he conatus ut 


it rem veneream habere with the Defendant Moore, and ſo to commit 86“ 


domy. Kinner/ley only appeared, and pleads to Iſſue, and is found Guilty; and ſeveral Exceptions were taken in Arreſt of Judgment, ſee Strange Reports, Vol. I. p. 19 
but the Court over-ruled them all. Whereupon Judgment was given for the King, and afterwards the Court proceeded to Sentence, and told the Defendant Kinner/!e3,,n0* 
thing but his being a Clergyman protected him from a Corporal Puniſhment ;. they fined him $ool. a Year's Impriſonment, and to find Sureties for his good Behaviour for 
' ſeven Years. In Kafter Term, 5 Gee. Moore was convicted and ſentenced to ſtand in the Pillory, ſuffer a Year's Impriſonment, and to find Sureties for ſeven Years. Ad 
this Term, Kixner/lcy, on Affidavits of his being indiſpoſed, moved the Court that he might be admitted to the Benefit of the Rules. Sed per Curiam, we never do it for 


in Execution, wülch differs from the Caſe of a Perſon. committed for High Treaſon, who have been bailed on account of Illneſs. 743d. 196. 
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it ut of his Hands, de abſerred | 
into 


it received no Alteration in the intermediate Space between its coming 

is Hands and its, going gut: It muſt be therefore indorſed before, He 
CN chat as to his on. Note, be knoweth. not what is come of it, but be- 
lieves that it i in the Hands of Mr. Adaddax, at the Band. To ſhew that this 


12 concerned for Mr. 


faith that chr Name is Mr. Edwards's, and that the Fis alſo his ; that 


ir is his Maſter's. conſtant Cuſtom, when be franks a Letter, to write the | /{ 
Ix l ovet his Name, in the Manner wherein: this 


der and n 
p ig ly ſtood, and that always with a F He ſaith, that he likewiſe 
thinks that the r is his Maſter's: Hand- writing, but that the „ is fince 
crouded in between thoſe. Letters, Ile thinks that there are plain 
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1 Hen, bath been made uſe of to form the firſt Part of the Head 


of the 5. ànd the other Stroke being dran between that and the other 4 it | 
forms che Word y, but then it dothjnot ſtand as uſual. over the y. And then 
he obſerves that he the rather believes this to be his Maſter's e, for that he 


Hand. And he ſaith, that he believes, that being acquainted with his 


ſuch Tranſaction of his Maſter's; and that this Note too is of a quite 
different Form from any that his Maſter ever delivered, and in a Manner 
wherein his Maſter doth not. uſually tranſact his Affairs: For that, as he 
is a Man of great Credit, he never knew him give a Note for Time; 
and in the next Place he is ſo very cautious, that he never knew 
him give a Note but that he wrote the whole Body of it with his own 
Hand: whereas the Body of this Note is not his own Hand, and 
therefore contrary to the Methoil that he uſually obſerves. Thus far the 
Evidence is produced, in order to charge Mr. Hales, the one of the De- 
fendants: But then in order to prove 
Tranſaction, they have afterwards obſerved upon the Indorſement, that 
this Note being made payable to Mr. Kinneriley, it could be of no Uſe till 


indorſed by him to give it a Currency. They have ſhewed the Hand upon ö 


the Back, and in order to prove his Name wrote there to be his Hand, as 
in Caſes of this Nature nothing but an Obſervation of the Similitude of 
Hands can be expected, they have called on thoſe that have ſeen his Hand, 
to give their Opinion thereof. The firſt: Man expreſſeth himſelf with a 

reat deal of Caution, ſeeming to apprehend at firſt that he was called to 
wear poſitively that it was his Hand: He ſaith, that he hath ſeen him 
write ſeveral Times, particularly at leaſt three or four Times the laſt Year; 
that this is ſo like that he verily believes this to be his Hand, and cannot 
alter his Judgment as to it. To the ſame Purpoſe they have alſo produced 
another Perſon, one Mr. John Lincoln: He faith, that he bath ſeen him 
write ſeveral Times, and put his Name to Receipts in a Book; and that 
he cannot believe but that this is his Hand-writing. Some of you having 
deſired to ſee and compare with this Note the other Note which was for- 
merly proved, it hath been again proved ; and as the Perſon aforemen- 
tioned produced ſeveral Receipts which he ſaw him write, you have had 
them alſo ta look upon: Which how far it will help you in forming a 
Judgment you are to judge. Further, they ſay, that Mr. Kinnersley was 
a Stranger to, and had no Tranſactions with Mr. Edwards. They have 
called ſeveral Perſons that were preſent at the Examination of Mr. Kin- 


fay that Mr. Kinners/ey himſelf owned this, and was going to ſay ſome- 
thing further, had he not been interrupted by Mr. Mitford. Sir Richard 
Hepkins hath; been produced. He faith, that in the latter End of September 
laſt, Mr. Kinnersley was brought before him, charged with two Notes, v:z. 
one of Twelve Hundred and Sixty Pounds, and this Note of Sixteen Hun- 
dred and Fifty Pounds ; that they entered into the Examination of the 
firſt Note, which he owned very frankly to be his Note, written with his 
own Hand; that they then entered upon the other Note, which he verily 
believes to be the ſame that hath been here produced; that Mr. ay 
having denied this Indorſement to be his Hand, he deſired him to recolle 

whether this Indorſement was not his Hand too, for that he obſerved a 
very great Likeneſs of the Hand between that and the Note which he had 
owned to be his Hand-writing, and delivered the Note to the Defendant 
Kinnersley to look upon; that upon this Mr. Mitford came up to him, and 
faid, © Anſwer nothing: This not your Hand-writing.“ He faith, that 
upon this Mr. Kinnersley ſaid the ſame Thing, that this was not his Hand- 
writing. He faith, that he aſked him, whether he had had any Dealings 
with Mr. Edwards That he replied that he had not, and that till this Time 
he was an utter Stranger to his Perſon. He ſaith, that Mr. Mitford and 
he had ſome high Words upon this Occaſion; he reproving him for in- 
terpoſing when he apprehended that a further Diſcovery might have been 
made, hey next endeavour to ſnew, that there was a Correſpondence 
carried on in a private Manner between the two Defendants. In order to 
ſhew this, they have produced ſeveral Perſons at whoſe Houſes they have 
met: One of them is Thomas Bab; he ſaith that he keeps Peel's Coffee- 
bouſe, in Pleet-ftreet.; =_ the latter End of laſt Summer Mr. Hales very 
frequently came thither, and would ſometimes be there for .an Hour or 
two; that he often aſked whether the Miniſter had been there to aſk for 
him, not aſking for Mr. Kinnersley by Name, they knowing whom he 
meant, having often ſeen them there together; that when Mr. Kinnersley 
came in, they uſed to retire into a private Room, and ſtay there together 
for ſome Time; that one Time Mr. Hales obſerved Mr. Kinnersley go- 
ing down Fieet-fireet, went out and went after him; that ſometimes they 
went away together, ſometimes aſunder ; ſometimes one went out at the 
one Door into Fleet-ftreet, and the other at the other into the Paſſage to 
Fetter-lane. He faith, that this their Reſort to his Houſe was till about a 
Month before that Mr. Holes was taken up, and was then diſcontinued, 
Mr. Kinnersley aſking him, whether they ever called for Pen, Ink and 


Paper ? To this he replied, No. Of the ſame Nature is the Evidence of . 


Thomas Brooks ; he ſaith, that he keeps a Coffee-houſe at Downing-ftreet, 
in Meſiminſter; that Mr. Kinnersley uſed to come to his Houſe, ſend: for a 


Porter, and give him a Note to Mr. Hales, who thereupon hath come thi- | 


ther to him, and they have gone together by themſelves to the further End 

of the Rcom; that this they did ſeveral Times, and ſtayed together 

ſometimes ſeveral Hours. He faith, that once particularly they ſtaid there 
I | 41+ | L 


: 


Notethey: have called Mr; Spicer, who hath been above twen- 
- Edwards ;. about ten or twelye as his Clerk. 


 which;ſhew-that-the farſt of the two es, which joined to form 


Maſter's Affairs, he ſhould have known of it, if that there had been any 


Mr. Minnersley a Partner in this 


nersley before Sir Richard Hopkins, as well as Sir Richard himſelf, who all 
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till. it was ſo dark that he atked his Servant why be bad not cattied the 


Gentlemen a Candle; who ſaid that he had carried them one; but theß 


refuſed Js, Gentlemen, they have then again had Reſort to the Exami- 
nation before vs Riihard- Hoptins : They have, as to this; called Mr. 
Mrigbi. He ſaith, that he was preſent at that Examination; and that 
Mx. Kinnersley; being 12 to anſwer ſeveral Queſtions put to him, was 
in ſome, Emotion; and ſaid;.I will tell you all, give me leave; ſeeming 

deſirous to take Time to digeſt his Thoughts: That then one Mr. 1115 
dra came up to him: and bade him hold his Tongue, or he would do 
himſelf ſome Miſchief, ot Words to that Effect. He being examined as 


to ſome Particulars that Mr. Xinnersley affirmed to have paſſed between 
Sir Richard Hopkins and Mr. Mitford, and that Sir Richard adviſed him to 
take his Friend's Advice, he 0 

Lin himſelf, to whom Mr. Xinnersley hereupon Dir He ſaith, that 


nieth this, as doth alſo Sir Richard Hep- 


he thinks that this Interruption was after that having owned the other 
Note to be his Hand-writing, he had denied this Indorſement to be his, 
whereas Sir Richard 1 it before, and deſigned to prevent his an- 

him on that Head. They have alſo produced Mr. March, who 
is Sir Richard Hophins's Clerk; he gives you much the ſame Account. He 
nnersley having owned the other Note, and denied this 
Indorſement to be his Hand, Sir Richard obſerving the Likeneſs of the 


Hand, adviſed him to recolle& himſelf, and conſider well whether that 


Indorſement was not his Hand too as well as the other Note, for that the 


Hands were very like; that Mr. Mitford upon that interpoſed,” and ſaid, 
I would have you cautious, and not anſwer that Queſtion.“ He denies 
that Sir Richard adviſed Mr. Kinners/ey to take his Friend's Advice; but on 
the contrary faith, that Sir Richard was a little warm, and reprehended 


him for his interpoſing, as being an Interruption of Juſtice. This is the 


Evidence that hath been laid before you as to this Note, both to prove the 
Forgery of this Note, and to ſhew. the Uſe that was made of it both by 
Mr. Hales and Mr. Kinnersley, who is charged with the indorſing this 
Note in order to make it current. They are called upon to make their 
Defence: Mr. Hales ſtands mute, and ſaith nothing. The Facts bear 
very hard upon him, he being ſuppoſed to procure theſe Franks: It be- 
hoyed him therefore to give ſome Account how he came by this Note. So 
as.to that I apprehend that there is no Difficulty, Mr. Halt making no 
Defence. But the Queſtion is, How far Mr. . is proved to be 
concerned? His Counſel have endeavoured to ſoften the Evidence, of 

make it not applicable to Mr. Kinnersley. They own that there was a 
Familiarity between him and Mr. Hales: But then they ſay, that there 
was alſo a Familiarity between Mr. Hales and Mr. Edwards : They ſay 
therefore, that Familiarity with Mr. Hes is not a criminal Thing. In 
itſelf it is not: But the Queſtion is, Whether a criminal Uſe hath been 
made of it? They ſuppoſe it to be a forged Indorſement; but ſay, that 
the ſame Perſon that forged the Note might alſo forge the Indorſement : 
And they ſay, that ſuppoſing it to be Mr. Kinnersley's Hand-writing, it 
may be well ſuppoſed that he was eaſily impoſed upon. And they would 
alſo have it believed, that this is an uſual Thing for one Perſon to indorſe 
another's Notes among common Acquaintance. But how were they com- 
mon Acquaintance, when Mr. Kinners/ey hath acknowledged that he had 
never ſeen Mr, Edwards in his Life till atcer this-? The 7 that it may 
be the eaſter ſuppoſed that Mr. Kinnersley did thus give Gredi to this as a 
true Note, and not take it to be a Forgery, ſince Mr. Thrup, who is a 
Man in Buſineſs, was impoſed upon by it, and lent Four Hundred Pound 
upon it. They have called alſo ſome Evidence, not directly to contro- 
vert the Fact, but to contradict ſome Things given in Evidence, relating 
to the Examination taken before Sir Richard Hopkins, To this Purpoſs 
they have called Mr. John Hayes. He ſaith, that whether this Indorſe- 
ment was his Writing was not the Queſtion propoſed to Mr. Kinnersiey, 
when Mr. Mitford interpoſed, he having before denied that; but that there 
was another Queſtion, that was then propoſed to him to anſwer ; Whe- 
ther and how often he had been to viſit Mr. Hales in Newgate ? And he 
ſaith, that as to that it was that Mr. Mitford interpoſed, and adviſed him 
not to anſwer to that Queſtion, They have called alſo Mr. Wurd, who 
was preſent at the ſame 'I ime, and gives you much the ſame Account, He 
apprehends that there was a Diſpute about the Minutes that were taken of 
what had paſſed, and that Mr. Kinnersley was in a Paſſion, and deſired to 
be examined in the Court of Aldermen; and that then Mr. Mitferd inter- 


poſed, and adviſed him not to deſire this; that the Interruption was upon 


that extravagant Offer of his, and that upon that poſſibly Sir Richard 
might adviſe him to take his Friend's Advice, that is, to be clear and not 
ſo raſh in anſwering the Queſtions put to him. Mr. Kinnersley himſelf 
hath laid before you what he e proper. The Witneſſes that were 
called (you have doubtleſs obſerve * to that Examination, both of them 
ſay, that he had denied it before the Interpoſure, Mr. Kinnerſley ſpeaks him- 
ſelf and ſeems to ſay, that he doth not know but that it may be his Hand, 
though how it came to be obtained he cannot well tell. Indeed jt is an 
extraordinary Thing how his Name ſhould be obtained on the Back of a 
Note ſigned by Mr. Edwards. Gentlemen, if any other Particulars, ma- 
terial for their Defence, have ſlipped me, you have heard them, and they 
ought to have their Weight. The Queſtion is, Whether and how far he 
is a Party in this Tranſaction ? If he be a Party, though he doth but the 
one Part, he is equally guilty : Every Man that takes Part of theſe Things 
is equally guilty of the whole, and ſtands undefended. The Note then 
muſt be taken for a forged Note, and probably in the Manner that they 
have ſhewn. The Thing ih Queſtion is, How far Mr. Kinnersley is con- 
cerned ? The Name Kinnersley, you ſee, is upon it: If his Name had not 
been upon it, the Note had been of no Avail; for there having been ng 
Tranſactions between them, he could not have demanded the Money. 
But the main Buſineſs was to indorſe it, that other Perſons that knew not 
but there might have been ſuch Tranſactions between them, might credit 
it, and lend Money upon it. Whether the Proof that is given you that 
this is his Hand, coupled with his own Apprehenſion that it is very 
like his Hand, will ſatisfy you of it, you muſt judge. If you judge 

ueſtion before you will be, How far it 
could be put toa Note of Mr. Edwards's? It is plain that there could be no 
Foundation for it: If then you think it ſatisfactorily proved that his 
Hand was put on the Back of this Paper by him, knowing it to be a Note 


of ſuch Value, and there be no Reaſon given you for it, you mult look on 


him 
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be. 


him as 2 Party; but if you ſuppoſe it put to the Back of the Note with - 

out his Privityz in that | 
Clerk, Ate yon all 
Clerk, Who ſhall ſpeak for you? | Nh 
. Clerk. How fav you. Is William Hales wn of the Meſdemeanour 


wherewith he ſtands en forging a Note for Sixteen Hundred and 
Fifty Pounds, and indorſing the ſame, and in publiſhing the ſame as a true 


(Fary called over.) 


ury. Our Foreman. 


iew of the Thing you mult 4cquit him. 


in your VerdiQ'f——— Fury, Agreed. W. | 
| I that Tſhovld ren diſcharged. LS 
Judge Reynolts, Your being ordered to Newgate, "is « Diſcharge from 


9. 1H Triat W. Hales, 


ote and Indorſement, knowing it to be ſo forged and countet feited, or 


not guilty ? i er if DW 
Foreman. Guilty, | 
. Foreman. Guilty, | . 


y Lord, we defire that Mr. Kinnerftty, may be now com- 


mitte. F Le Ii 1 
| Judge Reynolds. Whence was he brought hither ? 
r. Strange. From the Compter. | l 
Judge Reynolds. Well, now that he is convicted, he muſt be committed. 
r. Kinnerflky. Whither, my Lord Judge Reynolds. To Newgate. 


Ul 
E ES e ay er 
doubteſs to Newgate, 


0 Judge Reynolds. They will follow PE AY 7; 
A ey. But, my Lord, the Order of the Lord/Chief-Juſtice > Was, 


r. Kinnerfl 


% 
_ 


the Cumpter. 


me. | ; . ' | - n 
Judge Rœnslur. I you do in your own Apprehenſion, it is not ſo in the 
Apprehenſion of the Jur x. JJ... 
Mr. Kinnerfl:y. My Lord, I thought I had cleared that Matter, If Mr. 
Hales had brought me that Note to ſign, I believe that I ſhould have 
ſigned it : But I ſhould not have done it, if I had known that Mr. 4. 
wards's Name was fraudulently obtained to it. May I never ſee the Face 
of Almighty God, if I was ever privy ta any of Mr. Hals Forgeries! If 
your Lordſhip pleaſe to direct me to Newgate, I deſite it may be immedi- 


ately, for I am ill, having been here ſo long. | TL 
2 Reynolds. It will be preſently, for the Court is going to adjourn. 


* 
* 


* 4 
_—_— da — 


IX. The Trial of WII Lia. Ha LES, for fraudulently forging and counterſeiting a Writing, pur- 
porting to be a Promiſſory Note of Samuel Edwards, Eſq. to Samuel Lee, for Four Thouſand 


Seven Hundred Pounds. 


; De Fury called over and ſworn. | 
Clerk. \ YEZ. OYEZ. If anyone can inform, Cc. | 
() Indiment.] Gentlemen of the Jury, William Hales ſtands 
| indicted by the Name of William Hales, of London, late 
Goldſmith ; for that on the firſt of Augyft, in the ſecond Year of his Ma- 


jeſty's Reign, he did fraudulently forge and counterfeit a Writing, pur- 


ea promiſſary Note, in theſe Words following, 

March 30, 1728. 
Six Months after Date, I premiſe to pay to Samuel Lee, or his Order, the 

Sum of Four Thouſand Seven Hundred Pounds, for y* Value received, | 

| Samuel Edwards. 


and that he did knowingly and wittingly publiſh the ſame as a true Note, 
knowing the ſame to he ſo forged and counterfeited. _ 

Mr. b May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, this is an Indid ment againſt Mr. William Hates, for forging a Note 
in the Name of Samuel Edwards, Eſq. and publiſhing the ſame, It ſets 
forth, that on the firſt of * in the ſecond Year of his Majeſty's Reign, 
he forged a Note in theſe Words following, &c. 

And it further ſets forth, that the Defendant publiſhed the ſaid forged 
Note as a true Note of Mr, Edwards's, knowing the ſame to be forged 
and counterfeited. 

Mr. Serj. Whitaker, May it pleaſe your Lordſhip, I am Counſel in this 
Cauſe for the King. Gentlemen, this Matter is of the ſame Nature with 
ſome former Indictments: I ſhall therefore take up but little of your Time. 
It appears, Gentlemen, to us, that this is the Effect of ſome Frank Covers, 
that Mr. Hales hath fraudulently obtained of Mr. Edwards, I need not 
now acquaint you, that Mr. Edwards did for ſome Time indulge Mr. 
Hales with Frank Covers, which Mr. Hates pretended that they were de- 
ſigned for ſending News into the Country. This Note, Gentlemen, is 


porting to 


even a groſſer Forgery than the others can be ſuppoſed to be, Here is a 


Sum of Four Thouſand Seven Hundred Pounds, which Mr. Edwaras is 
"ſuppoſed to promile to pay within fix Months after Date to Samuel Lee. 
This Lee we have inquired into the Character of. He is one that is worth 
nothing: He is a ſea-fearing Man, and his Wife was Nurſe to Mr. Hales's 
Children: This Man is not very licely to have a promiſſory Note for Four 
Thouſand Seven Hundred Pounds. G 

upon this Note, you will ſee on it the plaineſt Marks of Forgery that can 
When you come to look upon it, you will-plainly ſee that free 
Samuel Edwards ſill remains viſible. There is the double F which Mr. 
Edwards generally uſeth, which we ſhall prove by Witneſs. And then 
between the Fand the v there is an o ſtruck in, which you will plainly ſee 
is not the ſame Writing with the F, nor the ſame with Samuel Edwards. 
And then to make out the ye you will ſee the two ee's are contrived to make 
a y with a Stroke at the Bottom of the e, but that ſtil] the two ee's ſeem 
viſible, and to be wrote by the ſame Party that wrote the F. I will ap- 
peal herein to your own Eye-fight. Then there is a Dot at the End of 
the y, and then Value received. You will ſee a conſiderable Depth be- 
neath, and that it muſt be cut off from ſomething elſe. How it was, it 
concerns Mr, Hales toſhew. As to the Method wherein this came to be 
diſcovered, it is ſufficient to tell you, that this had been occaſioned by the 


' Diſcovery of a Note forged in the Name of Mr. Gitjon, an Apprehenſion 


and Commitment of Mr. Hales; that this gave occaſion for ſeveral Per- 


ſons to inquire into the Validity of thoſe Notes which they had received 


from Mr. Hales. As upon Inquiry ſeveral other Notes that have been be- 
fore you were diſcovered, ſo at length it came to be diſcovered, that Mr. 


Hales had delivered to Sir Biby Lake this e Note, made in the 


Name of Samuel Edwards, Eſq. payable within fix Months after Date to 
Samuel Lee, for Four Thouſand Seven hundred Pounds. It was upon this 
Occaſion that it came to be delivered to Sir Biby Lake: Mr. Hales had 
been harraſſed with ſeveral Judgments againſt him: To keep off the evil 
Day as long as poſſible, it was neceſſary to procure ſome ſubitantial Perſon 
to be Bail for him; Sir Biby Lake was applied to, being a very ſubſtant:al 
Gentleman. It being on a Writ of Error, and for a conſiderable Sum, 
that he was deſired to be Bail for Mr. Hales, he made a Scruple, and re- 
fuſed it at firſt: At length to induce him to it, Mr. Hales ſaid to him, Sir, 
ou ſhall be at no manner of Riſk; 1 have a promiſſory Note for Four 
houſand and Seven Hundred Pounds, which is made by Mr. Edwards, 
who is a ſubſtantial Man, payable within ſix Months: This will be an 
ample Security, if an Execution ſhould come upon you for the affirming 
of this Judgment. Upon this Sir Biby Lake was induced to be his Secu- 
rity ; thus he came to have this Note delivered to him. Gentlemen, 
when we ſhew you, as we muſt, it being a freſh Caſe, how he had Franks 


from Mr. Edwards, the Method wherein he hath made this Uſe thereof, 


and then that this Note was thus delivered to Sir Biby Lake; and you have 


entlemen, when + come to look 


— 


what extraordinery ; but that however I would meet him at Mr. Turner's 


the , ſo that it is not poſlible to ſuppoſe that if any Gentleman had wrote 


es. a 


ks was os. Dc 4 £m. «a E * LY 


conſidered the ſeveral Circumſtances of the Caſe, it will appear both that 
this is a forged Note, and by whom it was forged ; that Mr. Hales was ' 
the Perſon on whom it muſt be charged. 1 | | 

| Mr. Strange. Gentlemen, I would obſerve to you, which you will 
plainly ſee, that here is Mr. Edwards's double F, and then an crouded in 
between that and ther ; and that there not being ſufficient Room, there- 
fore the Word Pound is crouded in, in a narrow Manner, and then follows 


it before the f was wrote, he would have crouded the Word Pound into 
ſo narrow a Room. But there was then a Neceſſity for it. 
Thomas Maddox, Anne Clarke, and Mr. Booth were called, ſworn, and 
depoſed as before; and the Note of Directians was again read. © 

| (Ar. Spicer ſworn.) | 12 

Mr. Strange. Pleaſe to look on that Note, and tell us how much there - 
of you take to be Mr. Edward's ? j 7 q 

Ir. Spicer. The Name is his, the Fand the r is alſb his. Theo ſeems not 
to be of the ſame Ink, and is afterwards crouded in. They is not his. 

Mr. Strange. What is Mr. Edwards's Way of franking ? th. { 

Mr. Spicer. Free Samuel Edwards. Free he uſually writes with aff 

Mr. Strange. Did you ever know him in franking, make uſe of 1 
Word Frank ? | | ah 

Mr. Spicer. No, Sir. | 

Mr. Strange. How long have you been acquainted with him? 

Mr. Spicer. About twenty-four Years, Sir. 7 LY 
- = Strange. Did you ever know him any ways concerned with Samuel 

ee | 

Mr. Spicer. No, Sir. | 

Mr. Strange. Do you know him ? Mr. Spicer. No, Sir. 

Mr. Strange. Do you think, that being acquainted with Mr. Edwards's 
Concerns, you ſhould have known if there had been any Money Concerns 
between them ; 

Mr. Spicer. Yes, Sir, I believe that I ſhould. 

Mr. Strange. What further Reaſons have-you to believe this not to be 
his Note ? | BET x 
Mr. Spicer. I can never believe this to be his Note, for he never gives 
any promiſſory Note for Time, nor any Note at all, without writing the 
whole Note with his own Hand. | 

(Sir Biby Lake called and ſtworn.) | 

Mr. Serj. Whitater. Sir, pray pleaſe to give us an Account, when you 
ſaw that Note firſt, upon what Occaſion it was brought to you, wn by 
whom it was delivered to you ? | 

Sir Biby Lake. About this Time Twelvemonth Mr. Villiam Hales ſent 
Mr. Kinnerfley to me at my Houſe in Croſby Square, who told me that Mr. 
Hales was arreſted upon account of a Bond given by him, and Mr. Robert 
Hales, to Dr. Mupleton of Canterbury; that the Doctor having arreſted 
Mr. Willium Hales, he deſired that I would be Bail for him. 1 defired 
Mr. Kinnerfley to meet me in the Evening: We then went to the Judges 
Chambers, and gave Bail to the Action. I thought, that there being ns 
Difficulty in the Gentleman's Appearance, there would be no Damage in 
doing that fora Friend. Afterwards Mr. Hales came himſelf to me, and 
deſired me that I would be Bail again for him. I told him that it was ſome- 


\ 


at Staples Inn, to conſider what to do. He came to me there about Four 
or Five, and brought a Gentleman with him, who he told me was his 
Attorney. At firit, he told me not : But afterwards, we underſtood that 
it was to a Writ of Error that I was deſired to be put in Bail. I was then 
told by Mr. Turner, that if I was Bail to that, I muſt pay the Mone if 
they did not. Upon this, I told Mr. Hal:s that I cared not to be Bail 
ſuch a Matter as this, unleſs he would give me good Security. He t 

me that he was going to Pees Coffee-houſe, deſired that I would conſider 
of it, and come to him again, I ftaid to conſult Mr. Turner, and told 
him that I would not be Bail except Mr. Hales would give me good Secu- 
rity. I then went to Peel's Coffee-houſe, and there found Mr. Hates and 
Mr. Kinnerfley together. I took Mr. Hales to another Part of the Room, 
and told him, that I would not endanger myſelf and my Family ſo far a 
to engage for ſuch a Sum, it being about Fifteen Hundred Pounds, ualels 
he would give me good Security, Upon this he put his Hand in his 
Pocket, took out his Pocket- Book, and took out of it this Note. He looked 
upon it, and ſaid, that it was a promiſſory Note for Four Thouſand and odd 
Pounds, and was payable within two or three Months after. He put it into 
my Hand: I looked upon it, and thought it was very good Security to me fof 
ſuch a Sum. He deſired that I would keep it in my own Hand till the 
Money that 1 was Security for was paid; but ſaid, that he would pay 
the Money long before I could be called upon ; I thought I had ſufficient 


Satisfaction, 


ccc 


3 


* 


"MS Bail to the Writ of Error. 
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, Serj. Wh? Sir, I would defirs you tb took on the Note, and ba 


che Back of it, and tell us whether K hach hal any Alteration? * - 
particular Account of one Thing: It was not all the Time in the ſame 
Cuſtody. _ Before I came there, my Servant went and waited for me with 
my Horſe in Holborn, I being going out of Town. Going therefore to 
* Turner's, I deſired him to lay it by for me in his Drawer, where he 
hath other Papers of mine. Accordingly he did lay it up; and from that 
Time it was (I ſuppoſe) in Mr. Turner's Cuſtody, till after the Time 
it ME nt un up. When that happened, Mr! Harle of the 
1 Bank ſent me Word thereof. Upon that, when I came in, I went 
r. 
* Hand ; and (faid 1) hearing that you have a Suſpicion that the Note 


t is in your Hands is a bad Note, I have ſome Reaſon to deſire you to 


to Mr. Edwards, and acquaint him, that I have ſuch a Note in Mr. 
Fee Cuftody, who is now in Derbyſhire. All that I could then do, 
was to defire Mr. Turner's Clerk to fend to him for the Key, that we might 
take out the Note and ſhew it. The Clerk did ſo; and after ſome Time 
had the Key ſent him, took out the Note, and I deſired him to carry it to 
Mr. Edwurds. It was the ſame Day that the Note became due. 


r. Turner called and ſuurn. 


give us an Account when you firſt ſaw it ? 


Mr. Turner. I believe it was one Day in the Beginning of Fu/y laſt, 


about ſive or ſix o Clock in the Afternoon: I cannot be particular as to 
the Day; but I believe that it was the ſame Day that Sir Biby Lake gave 
Bail to the Writ of Error, He then 1 me the Note to lay by for 
him, 1 us” Gra = this to be the ſame Note. 

Mr. Serj. Mbit. Hath it had any Alteration ſince ? | 
Mr. Turner. No, Sir. He deſired me to put it for him in a Drawer, 
where I had other of his Papers: Accordingly I did: I went out of 
Town in Auguft.. Afterwards my Clerk ſent me Word, that Sir Bic) 
Lale deſired that IL would ſend up the Key of the Drawers, in order to 
his Notes being taken out. Upon that I ſent up the Key to my Clerk, 
directed him in which Drawer the Note was, deſired that he would take 
it out, and carry it to Sir Biby Lake, | 

| Mr. More called and ſworn. 

Mr. Strange. Do you remember, Sir, to have received a Key from Mr. 
Turner P- Mr. More. Yes, Sir. | 

Mr. Strange. Did you thereupon find this Note in the Drawer ? 

Mr. More. Yes, Sir; in the Drawer of the Deſk. | 

Mr. Strange. Did you make any Alterations in it ? 

Mr. Mare. No, Sir; I took it out, and carried it to Mr. Edwards. 
Mr. Strange. Mr. Spicer, you are . pen with Mr. Edwards's W ay 
of Dealing. When he gives a Promiſſory Note, doth he write the whole 
Note ? | 

Mr. Spicer. Yes, Sir; I never knew him give any but that he wrote 
the whole Note. 2 5 | 

Mr. Strange. -Doth he uſe to givè Notes for Time? 

Mr. Spicer. No, Sir, never. 

Mr. Strange. My Lord, we now deſire that the Note may be read. 


Note read. | March 3o, 1728. 
Sir Months I promiſe to pay to Samuel Lee, or his Order, the 
Sum of Four 7. ounds, Fer the Value received, 


Samuel Edwards. 
Indorſed Samuel Lee. 


Mr. Strange. You will obſerve, Gentlemen, the Word Free is legible 
ſtill, and obſerve how the Word Pounds is crouded in. 
| Mr. Bird called and fworn. 

Mr. Serj. Whit. Sir, do you know Mr. Samuel Lee ? 

Mr. Bird. Yes, Sir. 

Mr. Serj. Whit. What is he ?---Mr. Bird. A ſea-farin 

Mr. Serj. hit. Do you know his Wife ?---Mr. Bird. 

Mr. Serj. hit. Did ſhe nurſe a Child for Mr. Hales ? 

Mr. Bird. Yes, Sir; two for ſeveral Years. 

Mr. Serj. Whit. Is he a Man of Worth? 

Mr. Bird. No, Sir; he is not worth five Pounds in the World. 

Mr. Serj. Raby. What ſay you to this, Mr. Hales ? You ſee that they 
have given an Account of the Method that you took to procure Frank 
Covers. This Note they ſay, that you publiſhed as a true Note, how 
ſhould it come to paſs, that ſuch a poor Perſon as this Lee is ſhould in- 
dorſe over ſuch a Note to you ? 

Mr. Hales. Mr. Lee gave it me, there being Monies due to me. 

Mr. Serj. Raby. If you can prove any Tranſaction between you and that 
Le, to induce the Jury to believe that it was given you upon that Conſide- 
nation, it will be proper now to do it.---Mr. Hales. He is gone abroad. 

Mr. Serj. Raby. ls there any Perſon that can be Witnels of any ſuch 
TranfanRion ?---Mr. Hales. No, Sir. | | 

Mr. Serj. Raby. Gentlemen of the Jury, William Hiles of London, late 

oldſmith, ſtands indicted for forging a Note for Four Thouſand and 
even Hundred Pounds, payable within fix Months after Date to Sa- 
nue! Lee, or Order, in the — of Samuel Edwards, Eſq. and for pub- 

ing the ſame as a true Note. You ſee, Gentlemen, that there have 
55 everal Witneſſes produced to ſhew how he got Poſſeſſion of Frank 
overs, on Pretence of ſending News into the Country; and that he ſent 
a Paper of Directions for ſome, which Directions were very ſhort, and fo 
convenient for the writing in the intermediate Space over the Name, ſuch 
a Note as this. And they have ſworn that theſe Directions are his Hand, 
which were ſent over by his Servant to Mr. Edwards for Franks. Now 
to ſhew you that this Note was publiſhed by this Man as a true Note, 
and that be i guilty hereof, Sir Bily Lake hath appeared. He tells you, 
that there were two ſeveral Applications to him to be Bail for Mr. Hales; 
that he complied readily with the one, but the other he made more Scru- 
ple of, becauſe it was more dangerous ; it being toa Writ of Error, and 
for about Fifteen Hundred Pounds, He was therefore more cautious, and | 


Vos. HE; 


aſter Date, | 
uſand Seven Hundred 


- 


Man. 
es, Sir. 


Harl, and eld him that 1 had fuch a Note of Mr. Edwards's in 


. Joy a Miſdemeato ur? 
1 * ' | 
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Mr. Serj. Mbit. Mr. Turner, pray pleaſe to Jbok upon that Note, and 


, 
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would not de it without: Security, He tells you, that upon this; this 


Note was. offered and depoſited in his Hands by the Priſoner. This; 
if you are ſatisfied of it, fixed the Note upon the Priſoner. It appears 
| hereby, that it was in the Hands of the Priſoner. He cannot 


None, Sir, that 1 Ko of. But I muſt give you a | ſhew you how he came by it: That then is a ſtrong Proof to fix the 


Charge in this Indiftment upon him. Where a forged Note is found i 
a Perſon's Poſſeſſion, and it appears that he offered it as a true one, and 
cannot give an Account how he came by it, that fixeth the Charge of 
* it upon him. This Note was publiſhed in the City of London, 
and therefore the Forgery in the Indictment is fixed there: For it is im- 
poſſible to know cy oc a; Note is forged, ſince no one calls Evi 
dence td ſee him forge a Note. Thus it appears to have been in his Cuſ . 
tody, and it cannot otherwiſe be proved. Other Witneſſes have been 
produced, to ſhew that the Note hath not been altered fince it was deli- 
vered by him. Mr. Turner tells you, that he received it from Sir Biby 
Lake the Day that he received it from Mr. Hales, and laid it by for him 
in his Drawer; ſo that from the Time that it was publiſhed, it continu- 
| eth in the ſame State that it then was. Other Circumſtances have been 
laid before you, as the Manner of Mr. Edward:'s making out any Notes. 

He doth not give out any Promiſſory Note made for Time, nor doth he 
ever give out any whatſoever but ſuch as are all of his own Hand-writing. 
Another Circumſtance that hath been laid before you, relates to the Perſon 
to whom this Note is made payable. It looks like a Contrivance to 
have it all in his own Management, in the Hands of his Servant, and 
within his own reach ; that this Note ſhould be made payable to a poor 
Man, whoſe Wife was Nurſe to Mr. Hales's Children, and the Witneſs 
believes him not to be worth five Pounds in the World. How ſhould he 
be intituled to this Bill for ſuch a Sum, which he might have indorſed to 
any other Perſon? No one ſure would truſt ſuch a Note with ſuch a 
Perſon. He could not be poſſeſſed of it in his own Right, and no other 
Perſon would intruſt a Man, not worth five Pounds, with a Note of this 
Value. This Circumſtance they offer to your Conſideration : And they 
take Notice of ſome Letters which ſhew that there was originally fee, 
which is now turned into for the before Value received. It appears that it 
was Free Samuel Edwards : And it is almoſt legible notwithſtanding the 
Alteration that hath been made. He hath ſaid nothing in his Defence to 
ſhew how he came by that Note. He faith that Lee gave it him, Is it 
likely that a Man not worth five Pounds in the World ſhould give out ſuch 
a Note as this? Though there is no dire& Evidence of his forging it, 
that makes no Alteration : If he directed it to be done, it is 4 Fr 
Thing as if he did it himſelf; nor doth it appear that any but himſelf is 
concerned therein, He having publiſhed it, is guilty not only of the 
Publication, but of the forging of it: If you believe it to be a forged Note, 
he is guilty of the Forgery. His publiſhing of the Note is a ſufficient 
Evidence of it. If a p64 had received ſuch a Note, he would ' readil 
| ſay, I received it of ſuch a Perſon on ſuch an Occaſion :; But there hat 
been no Evidence of this Nature given, If you aſk a Man, how he came 
by this or that Thing, he ſaith another gave it him: That may be ſaid 
in every criminal Cale ; it is often ſaid, but never regarded except proved. 
You are then to conſider all theſe Circumſtances, and to judge thereupon 
whether it is a forged Note; whether it is likely that Zee ſhould have a 
Note of this Value, and that there ſhould be any Reaſon for his deliver- 
ing ſuch a Note? There have been no Pretence of any Tranſactions be- 
tween this Lee and Mr. Edwards, nor any Colour of Proof on what Conſi- 
deration the Gentleman ſhould write ſuch a Note payable to ſuch a Man, 
and give it him. Gentlemen, here is as full and plain Proof as can be 
expected, if the Evidence ſwear true; ſo I leave it to you. ; 

Clerk. Are you all agreed in your Verdict ?- Jury. Agreed. | 

Clerk, Who ſhall ſpeak for you ?--- Fury, Our Foreman, | 

Clerk, How ſay you, Is William Hales Guilty of the Miſdemeanour 
whereof he ſtands indicted in forging a Note in the Name of Samuel Ad- 


| wards, Eſq. for Four Thouſand Seven Hundred Pounds, and publiſhing 


the ſame, or Not Guilty ?--- Foreman. Guilty. | 

Mr. Serj. hit, My Lord, the Note being found to be forged, we de- 
fire that Sir Biby Lake may deliver it to Mr. Edwards. | 

Sir William Thompſon, That is but common Juſtice, | 

Mr. Strange. My Lord, there is another Indictment : But we will not 
trouble your Lordſhip with that; therefore the Jury may be diſcharged. 

Mr. Serj. /hit. My Lord, we think it proper to take notice, that upon 


the three Indictments whercot he hath been found guilty on the Statute 
of King Henry VIII. for obtaining Money by falſe Poke, there can be 
no Fine in the Caſe: We muſt therefore crave corporal Puniſhment, 

Sir. William Thompſon, The Queſtion is, What corporal Puniſhment ? 
To be ſure he will be pilloryed. 

Mr. Serj. Mit. The Pillory, my Lord, is nothing. The Gentleman 
hath endeavoured to get many Thouſand Pounds of ſeveral Gentlemen : 
Now he is only to look through a wooden Caſement, and this is to make 
Recompence. We humbly hope, that according to the Words of the 
Act of Parliament, ſome Puniſhment will be ordered, not only ignomi- 
nious but corporal Puniſhment, as the Words are very ext-nſive. 

Sir William Thompſon. The Court to be ſure will order Impriſonment, 
as well as the Pillory, and Security afterward. 

Mr, Serj. Mbit. But ſhould not the Puniſhment left to the Diſcretion 
of the Court be extended to ſomething further ? ; 
Sir. William Thompſon. I am not for extending it to Torture, I know 


| Ein 


not any Precedent ; nor would I begin any Thing of that Nature, The 
himſelf is limited by our Law. 

r. Serj. Yhit. The Penalty ſeems left to the Diſcretion of this Court. 

Sir William Thompſon. I would not extend it. I do not know but that 
the Parliament may think of ſomething elſe afterwards. | 

Mr. Serj. Whit. Well, Sir, I have laid it before you. TI ſubmit it. 

The Judgment of the Court. : 

That Willam Hales and Thomas Kinneriley ſhould ſtand twice in the Pil- 
lory; once in Fleet-Street, at the End of Fetter- Lane, and once at the 
Royal- Exchange, in Cornhill. — | | 

That Hates ſhould pay a Fine of fifty Marks, ſuffer five Years Impri- 
ſonment, and give Security for his good Behaviour ſor ſeven Years after- 


wards, And X 
| | „ That 
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f oo | 
That Xinnersley ſhould pay a Fine of Two, Handred Pounds (an Hun- 
dred on each N two Years Impriſonment, and give Secu- 

rity for his good Behaviour for three Years longer. 


r. Hales begged that two Vears of his Impriſonment might be remit- 


ted on account of his Age; but it was not granted. 


10. Proceedings aga 


February 11 following, Hales and Linnersley ſtood in the Pillory at the- 


Royal- Exchange in Cornhill, © B 8 45 f 
123 Ry — They both ſtood again in the Pillory at Fetter -Lane End, 


1 


—— 


in Fleer - Strect.  Kinnersley ſtood both Times in his Canonical Habit, 


int John Huggins, E. 


wiſe the publiſhing any forged 


knowing them to be forged, by the Stat. 2. Geo. II. and 
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thinking.to draw Compaſſion and Reſpect from the Populace, but it had 


the contrary Effect. 


Feb. 18th following, died in the Preſs-Yard in Newgate the faid Fillion 
Hales ; and April re died in 2. ſame Place, of a Fever, Thema; 
Kinnersley, Clerk. 3 ; ST TIC SO 

. Forgery is now made Felony, without Benefit of Clergy; as is Iike- 

eed, Will, Bond, Note, I . &c, 
7 Geo. II. Which 
ſee for the ſeveral particular Caſes there mentioned. e 


m.. 


KX. Proceedings againſt Joux Hvsolxs, Eſq. Warden of the Fleet, Tnonas Barnes, Eſq. War- 
1chARD CorstT, one of the Tipſtaffs of the Fleet, and Wil klau Acrtox, 


dien of the Hleæt, R 
Keeper of the Mar ſbaiſea Priſon. 


AR 


| avis, 20 Die Martii, 1728. e 
T R. Ogliiborpr, from the Committee appointed to inquire into the 
M State of the Gaols of this Kingdom, made a Report of ſome 
Progreſs which the Committee had made in their Inquiry into 
the State of the Fleet Priſon, with the Reſolutions of the ommittee 
thereupon ; and he read the Report in his Place, and afterwards delivered 

the ſame in at the Table, viz. . : h 
The Committee find, That the Fleet Priſon is an ancient Priſon, and 
formerly uſed'for the Reception of the Priſoners committed by the Coun- 
cil-Table, then called the Cort of the Star-Chamber, which exerciſed un- 
limited Authority, and inflicted heavier Puniſhments than by any Law 

warranted, | „ 

8 that aſſumed Authority was found to be an intolerable Burden 
to the Subject, and the Means to introduce an Arbitrary Power and Go- 
vernment, all Juriſdiction, Power, and Authority belonging unto, or ex- 


erciſed in the ſame Court, or by any the Judges, Officers, or Miniſters | 


reof, were clearly and abſolutely diſſolved, taken away, and determined, 
by an AQ made in the ſixteenth Year of the Reign of King Charles the 
400 thereby the Committee apprehend all Pretences of the Warden of 
the Fleet to take Fees from Archbiſhops, Biſhops, Temporal Peers, Baro- 
nets, and others of lower Degree, or to put them in Irons, or exact Fees 
for not doing ſo, were determined, and aboliſhed. _ | 

That after the ſaid AR took Place, the Fleet Priſon became a Priſon 
for Debtors, and for Contempts of the Courts of Chancery, Exchequer, and 
Cimmon-Pleas only, and fell under the ſame Regulations as other Gaols 


of this Kingdom. 


That by an Act of the 22d and 23d of King Charles the Second, the 


future Government of all Priſons was veſted in the Lords Chief-Juſtices, 
the Chief-Baron, or any two of them, for the Time being; and the 
uſtices of the Peace in Lind, Middleſex, and Surry z and the 1 for 
the ſeveral Circuits; and the Juſtices of the Peace, for the Time being, 
in their ſeveral Precincts: And purſuant thereunto, (ſeveral Orders and 
Regulations have been made, which the preſent Warden of the Fleet hath 
not regarded or complied with, but hath exerciſed an unwarrantable and 
arbitrary Power, not only in extorting exorbitant Fees, but in oppreſſing 
Priſoners for Debt, by loading them with Irons, worſe than if the Star- 
Chamber was {till ſubſiſting, and contrary to the great Charter, the Foun- 
dation of the Liberty of the Subject, and in Defiance and Contempt 
thereof, as well as of other good Laws of this Kingdom, ns 

It appears by a Patent of the third Year of Queen Elizabeth, recited in 
Letters Patents bearing Date the nineteenth Year of King Charles the 
Second, That the Fleet Priſon was an ancient Priſon, called 1 de le 
Fleet, alias, The Queen's Gael of the Fleet; and that certain Conſtitutions 
were then eſtabliſhed by Agreement between Richard Brrell, Warden, 
and the Priſoners of the Fleet, and a Table of Fees annexed, in which the 

es to be paid by an Archbiſhop, Duke, Marquis, Earl, or ether Lord 
: or Temporal, are particularly mentioned, and the Fine aſcer- 
tained which they are to pay for the Liberty of the Houſe and Irons; and 
that theſe Conſtitutions and Orders were confirmed by the ſaid Letters 
Patent of King Charles the Second ; Which Letters Patent grant the 
Office of Warden of the Fleet, and of the Keeper of the Old Palace at 
W:ftmin/ter, the Shops in Weflminfter-Hall, certain Tenements adjoining 
to the 5 and other Rents and Proſits belonging to the Warden, to Sir 
Feremy Ii hiebcot and his Heirs for ever. And the faid Sir Feremy rebuilt 
the ſaid Priſon at his own Expence, as a Conſideration for the Grant 
thereof. But the ſaid Priſon, and the Cuſtody of the Priſoners, being a 
Freehold, and falling by Deſcent or Purchaſe into the Hands of Perſons 
incapable of executing the Office of Warden, was the Occaſton of great 
Abuſes, and frequent Complaints to Parliament, till at length the Patent 
was ſet aſide; i 

And a Patent for Life was granted to Baldwyn Leighton, Eſq. in Conſi- 
deration of his great Pains and Expences in ſuing the former Patentces to 
a Forfeiture ; and he ſoon dying, 7% Huggins, Eſq. by giving 5000/. 
to the late Lord Clarendin, did, by his Intereſt, obtain a Grant of the ſaid 
Office for his own and his Son's Lite, 

That it appeared to the Committce, That in the Year 1725, one Mr. 
Arne, an Upholder, was carried into a Stable which ſtood where the ſtrong 
Room on the Maſter's Side now is, and was there confined (being a Place 
of cold Reſtraint) till he died, and chat he was in good State of Health 
before he was confned to that Room. 2 ; 

That the ſaid Jh Huggins growing in Years, and willing to retire 
from Buſineſs, and his Son not caring to take upon him fo troubleſome 
an Office, he hath for ſeveral Years been engaged in continual Negotia- 
tions about the Diſpoſal of the ſaid Office, and in Auguft laſt concluded 
a final Treaty with Themas Bambridge and Dougal Cuthbert, Eſqrs. and for 
5000!. to be paid unto him, obliged himſelf to ſurrender the ſaid Patent 
for his and his Son's Life, and procure a new Patent for the ſaid Bam- 
bridge and Cuthbert, which the ſaid Huggins did accordingly obtain, and 
Cuthbert paid in Money, or gave good Security to pay 25094, for one 
| 4 


| 


| 


eport from the Committee of the Houſe of Commons appointed to enquire into the State of the Gaols of this King- 
daom, fo far as relates to the cruel Uſage of the Priſoners ; which occaſioned the following Trials. 


Mojety of the ſaid Office of Warden; and Bambridge gave Land and other 
Security, which the ſaid Huggins was then content with, for 2500/. being 
for the other Moiety of the ſaid Office. 

That Mr. Huggins being examined touching an Inſtrument ſigned by 
him in November 1724, appointing Richard Corbett, one of the five Tip- 
ſtaffs of or belonging to the Fleet Priſon, acknowledged that he had no 
Power by Virtue of any Patent from the Crown to conſtitute ſuch Tip- 
ſtaff but that when he came to his Office he found that ſuch an Officer 
had been ſo conſtituted, and he took that for a Precedent-to do the ſame. 

That ſince the ſaid Thomas Bambridge has acted as Warden, the Books 
belonging to the Office of the Warden have been very negligently kept, 
and the Diſcharges not duly entered, to the great Prejudice of many of 
his Majeſty's Subjects; and he hath not regularly taken Charge of the 
Priſoners committed to his Care by his Patent ; and hath not, as he him- 
felf confeſſeth, ever had any authentick Liſt of the Priſoners in the Rules 
delivered him, ſo he cannot have executed the Truft of keeping his Pri- 
ſoners in ſafe Cuſtody, when he did not know who or where they were. 

The Commiteee find that the ſaid Thomas Bambridge, who for ſome 
Years acted as Deputy-Warden of the Flect, and is now actually War- 
den of that Prifon, hath himſelf been aiding and aſſiſting in an ſcape : 
That he cauſed a private Door to be made through the Walls of the Pri- 
ſon out of the Yard where the Dogs are, the Key of which Door was kept 
by himſelf, and he with his own Hands opened the Door and let out Boyce, 
the Smuggler, charged at the King's Suit with upwards of 30,000/. and 
was afterwards ſeen at [s/ington, and hath been ſeveral Times let out of 
the Priſon by Bambridge. ip 

The Committee find that the ſaid Banbridge hath by himſelf and his 
Agents often refuſed to admit Priſoners into the Priſon, though commit- 
ted by due Courſe of Law; and in order to extort Money from them, 
hath often, contrary to an Act of the Twenty-ſecond and Twenty-third: 
of King Charles II. without their free and voluntary Conſent, cauſed them 
to be carried away from the Priſon Gate unto a publick Victualling or 
Drinking-Houſe, commonly called a Spunging-Houſe, belonging to him 
the ſaid Bambridge as Warden, and rented of him by Corbett his Tipſtaff, 
and hath there kept them at exorbitant Charges, and Forced them to call 
for more Liqucr than they were inclined to, and to ſpend more than the 
were able to afford, to the defrauding of their Creditors, and the diftref. 
ling of their Families, whoſe Subſtance they are compelled: there to con- 
ſume; and for the more effectual making them ſtretch their poor Remains 


of Credit, and to ſqueeze out of them the Charity of their Friends, each 


Priſoner is better or worſe treated according to his Expences, ſome be- 
ing allowed a handſome Room and Bed to themſelves, ſome ftowed in 
Garrets, three in one Bed, and ſome put in Irons. | 


That theſe Houſes were further uſed by the ſaid Bambridge, as a Terror 


for extorting Money from the Priſoners, whoon Security given have the Li- 
berty of the Rules; of which Mr. Robert Caſtell was an unhappy Inftance, 
a Man born to a competent Eftate, but being unfortunately plunged in 
Debt, was thrown. into Priſon ; he was firſt {ent (according to Cuſtom) 
to Corbett's, from whence he by Preſents to Bambridge redeemed himſelf, 
and, giving Security, obtained the Liberty of the Rules; notwithſtanding 
which he had frequently Preſents, as they are called, exacted from him 


by Bambridze, and was menaced, on Refuſal, to be ſent back to Corbett's 


ain. 7 0 
The ſaid Bambridge having thus unlawfully extorted large Sums of 


Money from him in a very ſhort Time, Caſiell grew weary of being made 


ſuch a wretched Property, and reſolving not to injure farther his Family 
or his Creditors for the ſake of ſo ſmall a Liberty, he refuſed to fubmit 
to further ExaCtions ; upon which the ſaid Bambridęe ordered him to be 


recommitted to Corbett's, where the Small-Pox then raged, though Ca/t:il' 
acquainted him with his not having had that Diftemper, and that he 


dreaded it fo much, that the putting him into. a Houſe where it was 
would occaſion his Death, which, if it happened before he could ſettle 
his Affairs, would be a great Prejudice to his Creditors, and would ex- 
poſe his Family to Deſtructioon ; and therefore he earneſtly deſired that 
he might either be ſent to another Houſe, or even into the Gaol itſelf, as 
a Favour. The melanchely Caſe of this Poor Gentleman moved the very 
Agents of the ſaid Bambridge to Compaſſion, fo that they alſo uſed their 
utmoſt Endeavours to diſſuade him from ſending this unhappy Priſoner to 
that infected Houſe : But Bambridee forced him thither, where he (as he 
feared he thould) caught the Smali-Pox, and in a few Days died thereof, 
juſtly charging the ſaid Bambridge with his Death; and ur aappily leav- 
ing all his Affairs in the greateſt Confuſion, and a numerous Family of 

ſmall Children in the utmoſt Diſtreſs. | | 
It appeared to the Committee, That the Letting-out of the F/-et Tene- 
ments to Vicłuallers for the Reception of Priſoners hath been but of late prac- 
tiſed, and that the ſirſt of them Lett for this Purpoſe was to Mary li hittusod, 
who ſtill continues Tenant of the ſame, and that her Rent has from 224. per 
Ann. been increaſed to 60!. and a certain Number of Priſoners ſtipulated 
to be made a prey of, to enable her to pay fo great a Rent; and that the, 
to procure the Benefit of having ſuch a Number of Priſoners ſent to 
| | her 
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her Houle, hath, orer and above the increaſed Rent, been obliged to 


"make a Preſent to the. ſaid Bambridge of Forty Guineas, as alſo of a Toy, 
las it is called) being the Model 5 


"in Silver, for which Fourſcore Broad- Pieces had been offered her. 


bine Ship, made of Amber, ſet 


This is the firſt Method of extorting Money from the unhappy Pri- 
oaers z and when they can no longer bear the Miſery and Expence of a 
ounging-Houle, before they can obtain the Privilege of being admitted 
inta the Priſon, they are obliged to comply with ſuch exorbitant Fees as 
the ſaid Bamiridze thinks fit to demand, which, if they do not, they are 
ſure, under various Pretences, of being turned down to the Common 


E. 


Side, if not put in Irons and Dungeons ; and this has been done to thoſe 
who were willing and offered to pay the Fees eſtabliſhed by the 4 
tion made by the Judges of the Cemmon- Pleas in Z. in. Term 1727, w 


| ich 
ht to have been hung up in fome. publick Place in the Priſon, to 


" which the Priſoners might have free Acceſs, but was ſecreted by the ſaid 
aer Barnes, purſuant to Orders of the ſaid Bambridge; which Table 


of Fees ſeems to be unreaſonable, becauſe it cbliges Men who ars com- 


- mitted for not being able to pay their Debts, to pay ſuch Sums of Money 


as their Circumſtances render them altogether unable to comply with. 
And notwithſtanding the Payment of ſuch large Fees, in order to extort 
further Sums from the unfortunate Priſoners, the ſaid Bambridge unjuſtly 
pretends he has a Right, as Harden, to exerciſe an unlimited Power of chang - 
ing Priſoners from Room to Room; of 455% 4 gp into the Comman- 
Side, though they have paid the Maſter's Side Fee; and inflicting Arbi— 
trary 1 by locking them down in unwholſome Dungeons, and 


loading them with 8 Irons; ſome Inſtances of which follow ; viz. 


acob Mendez Salas, a Portugueſe, was, as far as it appeared to the 
Committee, one of the firſt Priſoners for Debt that ever was loaded with 
Irons in the Fleet; The ſaid Bambridge one Day called him into the 
Gate-Houſe of the Priſon, called the Ladge, where he cauſed him to be 
ſeized, fettered, and carried to Corbett's, the Spunging-Houſe, and there 
kept for ppwards of a Week, and when brought back into the Priſon, 
Bambridge cauſed him to be turned into the Dungeon, called the Strong 
Rom of the Maſter's Side. ' | 
This Place is a Vault like thoſe in which the Dead are Interr'd, and 
wherein the Bodies of Perſons dying in the ſaid Priſon are uſually depo- 
ſited, till the Coroner's Inqueſt hath paſſed upon them; it has no Chim- 
ney nor Fire-place, nor any Light but what comes over the Door, or 
through a Hole of about Eight Inches ſquare, It is neither paved nor 
boarded ; and the rough Bricks appear both on the Sides and Top, being 
neither wainſcotted nor plaſtered : What adds to the Dampneis and 


Stench of the Place is, its being built over the Common-Sewer, and ad- 


joining to the Sink and Dung-hill where all the Naſtineſs of the Priſon is 
caſt. In this miſerable Place the poor Wretch was kept by the ſaid Bam- 
lridęe, manacled and ſhackled for near T'wo Mohths. At length, on 
receiving Five Guineas from Mr. Kemp, a Friend of Salas's, Bambridge 
releaſed the Prifoner from his cruel Conſinement. But though his Chains 
were taken off, his Terror ſtill remained, and the unhappy Man was prevail- 
ed upon by that Terror, not only to labour gratis for the ſaid Bambridge, 
but to ſwear alſo at Random ail that he hath required of him: And the 
Committee themſelves faw an Inſtance of the deep Impreſſion his Suffer- 
ings had made upon him; for on his ſurmiſing, from ſomething ſaid, 
that Bambridge was to return again, as Warden of the Fleet, he fainted, 
and the Blood ftarted out of his Mouth and Noſe. 

Captain Jahn Maclpheadris, who was bred a Merchant, is another me- 
lancholy Inſtance of the cruel Uſe the ſaid Bambridge hath made of his 
aſſumed Authority. JMackpheadris was a conſiderable Trader, and in a 
very flouriſhing Condition until the Year 1720, when being bound for 
large Sums to the Crown, for a Perſon afterwards ruined by the Misfor- 
tunes of that Year, he was undone. In June 1727 he was a Priſoner in 
the Fleet, and altho' he had before paid-his Commitment-Fee, the like Fee 
was extorted from him a ſecond Time; and he having furniſhed a Room, 
Bambridge demanded an extravagant Price for it, which he refuſed to pay; 
and urged, that it was unlawtul for the Warden to demand extravagant 
Rents, and offered to pay what was legally due: Notwithſtanding which, 
the ſaid Bambridge, aſſiſted by,the ſaid James Barnes and other Accom- 
plices, broke open his Room, and took away ſeveral Things of great 
Value, amongſt others, the King's Extent in Aid of the Priſoner (which 
was to have been returned in a few Days, in order to procure the Debt to 
the Crown, and the Priſoner's Inlargement), which Bambridge ſtill de- 
tains. Not content with this, Bambridge locked the Priſoner out of his 
Room, and forced him to lie in the open Yard, called the Bare, He 
fat quietly under his Wrongs, and getting ſome poor Materials, built a 
little Hut to protect himſelf, as well as he could, from the Injuries of the 
Weather, The ſaid Bambridge ſeeing his Unconcernedneſs, ſaid, Damn 
him ! he is eaſy. I will put him into the Strong Room before To-morraw ; and 
ordered Barnes to pull down his little Hut, which was done accordingly. 
The poor Priſoner being in an ill State of Health, and the Night rainy, 
was put to great Diſtreſs. Some time after this he was (about Eleven 
o Clock at Night) aſlaulted by Bambridge, with ſeveral other Perſons his 
Accomplices, in a violent Manner; and Bambridge, though the Priſoner 
was unarmed, attacked him with his Sword, but by good Fortune was 
prevented from killing him; and ſeveral other Priſoners coming out upon 
the Noiſe, they carried Macipheadris for Safety into another Gentleman's 
Room; ſoon after which Bambridge coming with one Savage, and feveral 
others, broke open the Door, and Bambridge ſtrove with his Sword to kill 
the Priſoner ; But he again got away, and hid himſelf in another Room. 
Next Morning the ſaid Bambridge entered the Priſon with a Detachment 
of Soldiers, and ordered the Priſoner to be dragged to the Lodge, and 
ironed with great Irons; on which he defiring to know for what 
Cauſe, and by what Authority he was to be fo cruelly uſed? Bambridge 
replied, It was ly his own Authority, and Damn him he would ds it, and 
Love his Life, The Priſoner defired he might be carried before a Magi- 
irate, that he might know his Crime before he was puniſhed ; but Bam- 
Lri4;e refuſed, and put Irons upon his Legs which were too little, ſo that 
in forcing them on, his Legs were like to have been broken; and the Tor- 
ture was impoſſible to be endured. Upon which the Priſoner complain- 
ing of the grievous Pain and Straitneſs of the Irons, Bamb ridge anſwered, 
That he did it on Pur ęeſe to torture him: On which the Priſoner replying, 


— 


; 1 for ernel Uſaze of the Priſoners Fj FY Fleet, Ge. 


| allo acted as one of the ſaid Bambridge's wicked Accomplic:s, 


(110) 
That by the Law of England no Man ought ta. be tortured; Bambridge de- 
clared, That he would do it firſt, and anſwer far it afterwards ; and cauſed 
him to be dragged away to the Dungeon, where he lay without a Bed, 


loaded with Irons fo cloſe rivetted that they kept him in continual Tor- 
ture, and mortified his Legs. After long Application his Irons were 


| Changed, and a Surgeon directed to dreſs. his Legs, but his Lameneſs is 
not, nor ever can be cured. 


He was kept in this, miſerable Condition 
for three Weeks, by which his Sight is greatly prejudiced, and in danger 
of being loſt. f ' | | 

The Priſoner, upon this Uſage, petitioned the Fudges,. and after ſeveral 
Meetings, and a full Hearing, the Judges repiimanded Mr. Huggin 


10 
and Bambridze, and declared, That a Gaoler could not anſwer the Ironing i 


a an 777 h# was faund guilty F a Crime; but it being out of Tem, 
they could not give the Priſoner any Relief or Satisfaction. 
Notwithſtanding this Opinion of the Judges, the ſaid Bambridge con- 
tinued to keep the Priſoner in Irons till he had paid him Six Guincas ; 
and to prevent the Priſoner's recovering Damages for the cruel Treatment 
of him, Bambridge indicted him and his principal Witneſles at the Cu 
Bailey, befare they knew any Thing of the Matter ; and to ſupport that 
Indictment, he had recourſe to Subornation, and turned two of his Ser- 
vants out of Places which they had bought, becauſe they would not ſwear 
falſly that the Priſoner had ſtruck the laid Bambridge, which Words he 
had inſerted in Affidavits ready prepared for Signing, and which they 
knew to be falſe. As ſoon as they were apprized of it, they applied to 
the Lord- Mayor, who ordered the Grand- Jury down to the Liest, where 
they found that Bambridge was the Aggreſſor. But the Bill againſt the 
Priſoners being already found, the ſecond Inquiry was too late. 
The Priſoners being no longer able to bear the Charges of Proſecution, 
which had already colt 1007. and being ſoftened by Promiſes, and terrified - 
by Threats, ſubmitted to plead Guilty, on a ſolemn Aſſurance and Agree- 
ment made with Bambridge before Witneſſes, of having but One Shilling 
Fine laid upon them; but ſo ſoon as they had pleaded Guilty, Bambr:idge 
took Advantage of it, and has continued harraſſing them and their Secu- 
rities ever ſince. | 
. The Deſire of Gain urged the ſaid Bambridze to the preceding Inſtances 
of Cruelty ; but a more diabolical Paſſion, that of Malice, animated him 
to oppreſs Captain Davis Sinclair in the following Manner, | 
At the latter End of June or Beginning of Zuly laſt, the ſaid Bambridge 
declared to the ſaid Zames Barnes, one of the Agents of his Cruelties, That 
he would have Sinclair's Blood; and he took the Opportunity of the firſt 
Feſtival Day, which was on the firſt of Aug following, when he thought 
Captain Sinclair might, by celebrating the Memory ot the late King, be 
warmed with Liquor fo far as to give him ſome Excuſe for the Crueltics 
which he intended to inflict upon him. But in fome meaſure he was diſ- 
appointed; for Captain Sinclair was perfectly ſober, when the ſaid Bam- 
bridge ruſhed into his Room with a dark Lanthorn in his Hand, aſüſted 
by his Accomplices James Barnes and William Pindar, and ſupported by: 
his uſual Guard, armed with Muſkets and Bayonets, and without any 
Provocation given, run his Lanthorn into Captain Sinclair's Face, ſeized 
him by the Collar, and told him he muſt come along with him: Captain 
Sinclair, though ſurprized, aſked for what, and by what Authority he fo 


| treated him? Upon which Barnes and the reſt ſeized Captain Sinclair, 


who ſtill deſiring to know, by what Authority they ſo abuſed him? Bam- 
bridge groſly inſulted him, and {truck him with his Cane on the Head and 
Shoulders, whilſt he was held faſt by Pindar and Barnes. Such baſe and 
ſcandalous Uſage of this Gentleman, who had in the late Wars always 
ſignalized himſelf with the greateſt Courage, Gallantry, and Honour in 
the Service of his Country upon many the moſt brave and deſperate Oc- 
caſions, mult be moſt — he and intolerable; yet Captian Sinclair bore 
it with Patience, refuſing only to go out of his Room unleſs he was 
forced ; whereupon the ſaid Bambridge threatened to run his Cane down 
his Throat, and ordered his Guard to ſtab him with their. Bayonets, or 
drag him down to the ſaid Dungeon, called the Strong Room; the latter 
of which they did, and Bambridge kept him confined in that damp and 
loathſome Place, till he had loſt the Uſe of his Limbs and Memory, neither 
of which has he perfectly recovered to this Day. Many aggravatin; Cruel- 
ties were uſed to make his Confinement more terrible; and when Ban- 
bridge found he was in danger of immediate Death, he removed him, for 
fear of his dying in Dureſs, and cauſed him to be carried in a dying Con- 
dition from that Dungeon to a Room where there was no Bed or Furni- 
ture; and ſo unmercitully prevented his Friends having any Acceſs to 
him, that he was four Days without the leaſt Suſtenance. 

It appeared to the Committee by the Evidence of a Surgeon and others, 
who were Priſoners in the Houſe, that when Captain Sinclair was forced 
into that loathſome Dungeon he was in perfect Health, 

Captain Sinclair applied for Remedy at Law againit the ſaid Crucltics 
of Bambridge, and had procured a Habeas Corpus tor his Witneſſes to be 
brought betore the Seſſions of Oyer and Terminer, when the (aid Bambridze, 
by Colour of his aſſumed Authority as Warden, took the ſaid Writs of 
Habeas Corpus from the Officer whole Duty it was to make a Return of 
them, and commanded him to keep out of the Way, whilſt he himſelf went 
to the Old Bailey, and immediately indicted Captain Sinclair and ſuch of 
his Witneſſes as he knew he could not deter by Threats, or prevail with 
by Promiſes to go from the I ruth. | 

Captain Sinclair had Temper enough to bear patiently almoſt inſup— 
portable Injuries, and to reſerve himſelf for a proper Occaſion, when 
Juſtice ſhould be done him by the Laws of the Realm. 

But the ſaid Bambridge has forced others by Wrongs and Injuries be- 
yond human Bearing, to endeavour the avenging Injuries and Oppreſſions 
which they could no longer endure. 

And it appcared to the Committee, that the ſaid Bambridge, in order 
to avoid the Puniſhment due to theſe Crimes, hath committed greater, 
and hath not only deny'd Admittance to the Sollicitors, who might pro- 
cure Juſtice to the injured Priſoners, and in open Defiance to the Law, 
diſobey'd the King's Writs, but hath alio ſeduced ſonic by indulging 
them in Riot, and terrified others with fear of Dureſs, to ſyrear to and 
ſubſcribe ſuch falſe Aitidavits as he thought fit to prepare for them, on 
ſeveral Occaſions ; in all which Wrongs and Oppreitons Jolu Everett 


That ©. 
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1 = i te \Bdnibridec being asked by the Committee, B e | 6 That it appears to this Committee, That Jobn Huggins, EG. 
3 uber Be pretend to ul Priſoners int Dung ons and Irons? Anſwered, 12 Varden of the Priſon of the Fleet, did, during the Time of his W ar. 
MM That % did it by his Lids Authority ar I urden, to preſerve the Quiet and denſhip, wilfully permit many conſiderable Debtors in his Cuſtody to ef. 5 


_ Safety of the Cuſtody of the Priſon, © | t A | cape, and was notoriouſly guilty of great Breaches of his. Truſt, tor. 
1 | But it appeared to the Committee by the Examinations of many Wit tions, Cruelties, and other High Crimes and Miſdemeanours in the Exe. 
—_ neſſes, that before the'Fime when Gybbon and the faid Bambridge acted as | cution of his ſaĩd Office, to the great Oppreſſion and Ruin of many of the 
j 3 Deputy-Wardens under Mr. Huzyins, the Quiet and Safety of the Cuſ- Subjects of this Kingdom. . r 
| th | tody were very well preſerved without the Uſeof Irons or Dungeons. 5 / RE RS + 
Thatthe two Dungeons, called The Strong Room on the MaſterSide, and The Reſolutions of the Committee being ſeverally read a ſecond Time, 
The Strong Room on the Common Side, wete both bpilt within theſe few | were, upon the Queſtion ſeverally put thereupon, agreed unto by the 
5 | . and diſorderly Per- Houſe, and are as follow, uin 8 


* Veats; and that the old Method of puniſhing drunk | of E oY 
5 ſons was putting them in the Stocks; and the Puniſhment of thoſe who | Refolved, Nemine contradicente,” That Thomas Bambridge, the Acting 
* had eſcaped; ' of attethpted'to eſcape, was putting them upon a Tub at the | Warden of the Priſon of the Fleet, hath wilfully permitted ſeveral Deb. fi 
; Gate of the Priſon; by way of publick Shame, or ſecuring them without tors to the Crown in great Sums of Money, as well as Debtors to diven ** 
, Irons, in their proper Rooms for ſome Days. © F of his Majeſty's Subjects, to eſcape ;-hath been guilty of the moſt noto- It 
| And that the ſaid Dungeons were built in Defiance of, and contraty to | rious Breaches of his Truſt, great Extortions, and the higheſt Crimes and 
the Declaration of the Lord King, when Lord Chief Juſtice of the Common- Miſdemeanouts in the Execution of his ſaid Office: And bath arbitra- hi 
_— Plas; who, upon an Application made to him on Behalf of the Priſoners | rily and,unlawfully loaded with Irons, put into Dungeons, and deſtroyed 
_ of the Fleet, when Mr. Huggins and . * Gybbon urged that there was | Priſoners for Debt under his Charge, treating them in the moſt barbaroys in 
1 Danger of Priſoners eſcaping, DECLARED, that * might raiſe | and cruel Manner, in high Violation and Contempt of the Laws of this 
wo | ; their Walls higher, but that there ſh1uld be no Priſon within a Priſon. Kingdom, | Wig 6 SOR ANN | | 5 


That upon the ſtricteſt Inquiry, the Committee could not find that any Reſolved, Nemine contradicente, That John Huggins, Eſq. late Warden 
Priſoners in the Fleet for Debt had been put in Irons before the ſaid Mr. | of the Priſon of the Fleet, did, during the Time of his Wardenſhip, wil. 
Huggins had the Office of Warden. 1 1 5 fully permit many conſiderable Debtors, in his Cuſtody, to eſcape; and 
I bat it is not the only Deſign of the oe Thomas Bambridge to extort | was notoriouſly guilt of great Breaches of his Truſt, Extortions, Cruel- 
Money from his Priſoners, if they ſurvive his inhuman Treatment, but he | ties, and other High Crimes and Miſdemeanours in the Execution of his 
ſeems to have a farther View, in caſe it cauſes Death, of poſſeſſing him- | ſaid Office, to the great Oppreſſion and Ruin of many of the Subjects of 
ſelf of their Effects. One remarkable Proof of which the Committee | this Kingdom. | 1 ord ee ge ns: 
think proper here to inſert, viz. | | TOs | Reſolved, That it appears to this Houſe, That James Barnes was an Agent 
1 Holder, a Spaniſh Merchant, was a Priſoner in the Fleet, and | of, and an Accomplice with the faid Thomas Bambridge in the Committion 
had a Room which he fitted up with his own Furniture, and had with him | of his ſaid Crimes. | e 41 
all his Books, Accounts and Writings, and other Effects, to the Value of Refolved, That it appears to this Houſe, That Milliam Pindar was an 
8 about 40,0001. which he declared by Aﬀidavit, upon the following Occaſion: | Agent of, and an Accomplice with the ſaid Thomas Bambridge in the Com- 
1 The ſaid Thomas Bambridge, by Force, turned the ſaid Mr. Holder over miſſion of his ſaid Crimes. Ky NE 
g | to the Common Side, and took Poſſeſſion of his Room, in which all his Reſolved, That it appears to this Houſe, That Jobn Everett was an 
. Effects were. | F Agent of, and an Accomplice with the ſaid Thomas Bambridge in the Com- 
; Mr. Holder remonſtrated ſtrongly againſt this Olage, and Bambridge re- | .miflion of his ſaid Crimes. | * | e born 
fuſing to reſtore him to his Room, or Poſſeſſion of his Effects, he made a Reſolved, That it appears to this Houſe, That Thomas King was an 
proper Affidavit in order to apply to the Judges for Relief, and declared that Agent of, and an Accomplice with the ſaid Themas Bambridge in the Com- 
he feared his Effects might be imbezzled whilſt he was thus unjuſtly forced | miſſion of his ſaid Crimes. Nel 15 
from them, and that he feared Bambriug“s cruel Treatment of him would Reſolved, Nemine contradicente, That an humble Addreſs be preſented to 
be the Cauſe of his Death: The Miſeries of the Common Side, which he | his Majeſty that he will be graciouſly pleaſed to direct his Attorney-Ge- 
= dreaded, had ſuch an Effect upon him (being a Man of an advanced Age, | neral forthwith to proſecute, in the moſt effectual Manner, the ſaid as 
_ and accuſtomed to live-in. Laſs: and Plenty), that it threw him into ſuch a | Bambridge for his oy Crimes. | * 
114 Fi of Sickneſs as made his Life deſpaired of, and in his Illneſs he often de- Reſolved, Nemine contradicente, That an humble Addreſs be preſented to 
(11.1 clared, That the Villain Bambridge would be the Occaſion of bis Death. Which | his Majeſty that he will be graciouſly pleaſed to direct his Attorney-Ge- 
11.1 proved true ; for Bambridge fin ng. Mr. Holder like to die in the Dureſs | neral forthwith to proſecute, in the moſt effectual Manner, the ſaid Foby 
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WE | which he had put him into, ban s own Sake, to avoid the Puniſhment | Huggins for his ſaid Crimes. pi 
Wl i inflicted by Law upon Gaolers who fo inhumanly deſtroy their Pri- e, That an humble Addreſs be preſented to his Majeſty that he fo 
_ | ſoners) permitted him to be carried back to his Room, where in a few | will be graciouſly pleaſed to direct his Attorney-General forthwith to pro- uh 
8 Days he died of the ſaid Sickneſs, contracted by the ſaid forcible Removal | ſecute, in the moſt effectual Manner, the ſaid James Barnes, William Pin- _ 
tit N of him to the Common Side b err nt as aforeſaid. | dar, Jobn Everett, and Thomas King, for their ſaid Crimes. | D 
it Mr, Holder by his laſt Will appointed Major Wilſon and Mr. 7ohn Pi-“ Ordered, That the ſaid Thomas Bambridge be committed cloſe Priſoner er, 


K 
A 


— —— 
wo = on 


gott Truſtees for his Son, a Youth of about thirteen Years of Age, who | to his Majeſty's Gaol of Newgate, and that Mr. Speaker do iſſue his War- 
had accompanied him in the Time of his Confinement. | rants accordingly. x; " * 
This young Gentleman, after his Father's Death, locked up his Effects - Ordered, That the ſaid John Huggins, Eſq. be committed cloſe Pri- 
[ in ſeveral Trunks and Boxes, and delivered the Keys thereof to Mr. Pigott ſoner to his Majeſty's Goal of Newgate, and that Mr. Speaker do iſſue his 
| as his Truſtee, who locked up the Room and took the Key with him; but | Warrants accordingly. | ELLE 
= the ſaid Thomas Bambriage cauſed the ſaid Room to be broke open by 7 ho- Ordered, That the ſaid James Barnes be committed cloſe Priſoner to 
mas King, another of his Accomplices, and cauſed the ſaid Effects to be | his Majeſty's Gaol of Newgate, and that Mr. Speaker do iſſue his War- 
ſeized, after that he, Bambridge, had forced Mr. Pigott out of the Priſon, | rants accordingly. | | 
(though a Priſoner in Execution) and locked down Major Filſon (the other Order:d, That the faid William Pindar be committed cloſe Priſoner to 
1 Truſtee) in the Dungeon, to prevent their taking any Inventory in Behalf | his Majeſty's Gaol of Newgate, and that Mr. Speaker do iſſue his War- 
We | of the Heir at Law, then an Orphan. | | rants accordingly. hy WE 
1 Theſe evil Practices of letting out Priſoners, extorting exorbitant Fees, | Ordered, That the ſaid John Everett be committed cloſe Priſoner to his 
= | ſuffering Eſcapes, and exerciſing all Sorts of Inhumanity for Gain, may Majeſty's Gaol of Newgate, and that Ar. Speaker do iſſue his Warrants 
W | ina great meaſure be imputed to the Venality of the Warden's Office; for | accordingly. | 
| the Warden who buys the Privilege of puniſhing others, does conſequently Ordered, That the ſaid Thomas King be committed cloſe Priſoner to his 
1 ſell his Forbearance at high Rates, and repair his own Charge and Loſs at | Majeſty's Gaol of Newgate, and that Mr. Speaker do iſſue his Warrants 
the wretched Expence of the Eaſe and Quiet of the miſerable Objects in his | accordingly. | x 
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1.38 Cuftody. | | Ordered, Nemine contradicente, That Leave be given to bring in a Bill to Co 
| | 1 Upon the whole Matter the Committee came to the following Reſolu- | diſable the ſaid Thomas Bambridge to hold or execute the Office of War- Tj 
1000 tions, viz. | den of the Priſon of the Fleet, or to have or exerciſe any Authority relat- juſ 
WE: Reſolved, That it appears to this Committee, That Thomas Bambridge, | ing thereto; and that Mr. Oglethorpe, Mr. Earl, the Lord Percivall, and der 
| the Acting Warden of the Priſon of the Fleet, hath wilfully permitted ſe- Mr. Hughes do prepare and bring in the ſame. | he 
1 veral Debtors to the Crown in great Sums of Money, as well as Debtors Ordered, Nemine contradicente, That Leave be given to bring in a Bill wo 
b to divers of his Majeſty's Subjects, to eſcape ; hath been guilty of the moſt | for better regulating the Priſon of the Fleet, and for more effec- Hoy 
1 notorious Breaches of his Truſt, great Extortions, and the higheſt Crimes | tual preventing and puniſhing arbitrary and illegal Practices of the War- . his 
4 | and Miſdemeanours in the Execution of his ſaid Office; and hath arbi- | den of the ſaid Priſon; and that Mr. Oglethorpe, Mr. Cornwall, Mr. but 
0 'F trarily and unlawfully loaded with Irons, put into Dungeons, and deſtroyed | Glanville, and Mr. Hughes do prepare and bring in the ſame. me 
1 Priſoners for Debt under his Charge, treating them in the moſt barbarous Which Bills paſſed into a Law. aſk 
5 and eruel Manner, in high Violation and Contempt of the Laws of this They alſo enquired into the State and Condition of the Mar ſhalſea Pri- An 
1 | Kingdom. ſon, and ordered a Proſecution again Milliam Acton for Murder. wa! 
1 F | —Þ 
| XI. The Trial of Joun Huccins, Eſq. Warden of the Feet Priſon for the Murder of Epwasn, Nt 
| ARNE, at the Seſtons-Houſe in the Old-Bailey, May 21, 1729, before Mr. Juſtice Page, Mr. Baron I de 
11 Carter and others his Majeſty's Juſtices *. 5 
1 Die Martis, 20 Die Maij, 1729. How ſayeſt thou, John Huggins, art thou Guilty of the Felony and iel 
0 | Proclamation was made for all Perſons concerned to attend. Murder whereof thou ſtandeſt indicted, or Not Guilty ? nat 
J Clerk of Arraigns. | Mr. Huggins. Not Guilty. the 
3 O U good Men, that are impannelled to inquire, &c, anſwer to | Clerk. How wilt thou betried ?---Mr. Hugg. By God and my Country. tun 
| your Names, and fave your Fines. 285 | Clerk. God ſend thee a good Deliverance. the 
| ahn Fiuggins, hold up thy Hand. (JYhbich be aid.) Die Meriurij 21 Di. Maij, 1729. ſon: 
Clerk. Thou ſtandeſt indicted by the Name of John Huzgins, Eſq. Proclamation was made for Information. | ers 
Warden of the Fleet, &c. [ The Indictment being inferted with the Clerk. Thou the Priſoner at the Bar, theſe Men that thou ſhalt hear cal- Lof 
Special Verdict at the End of this Trial, is omitted here]. | led, and perſonally appear, are to paſs between our Sovereign Lord the King \ 


| * Theſe Trials of Fuggins, Bambridge and Addon, were all taken in Short-Hand by Mr. L»ke Kern, (Clerk to the Committee appointed to inquire into the Gaols of the 
[ | | Fleet, Mar., cu, &c.) who in his Life-time aſłed Two Hundred Pounds tor the Copy of them, ; PP q | A 
I 


fury 


| $5u Gentlemen. of the Jury, I am of Counſel for the 


4 p 1 
— 


I Thee, upon the Trial of thy Life and Death therefore, if tRou wilt 
palſenge hem; or any of chem, thy Time to ſpeak is as they come to 
de Bock to be ſworn, before they are {yorn. 42441125 9115 r * 1 6 


r Then the Jury warn were as follow, N 


r 


yyy Fruſhurd. Fm Mien, | Martin Wardelly = 
ke leren, Daniel Tun, Richard Pitt. 
ter Sojourney, Thomas Clayton, Fohn Price, .\ 


Nene Grize,” Jen Thar: James King. 
Curt. Jeln Huggins hold up thy Hand. (bich be did.] Tou of the 
| ook upon the Priſoner (and was going on). ei e 
Me, Huggins, My Lord, the Diſtance. is tog great to be heard: 1 de- 
fire I may come to the Inner Barz tor, my Lord, when any Inconve- 
nience happens, it is the conſtant Rule to admit the Priſoner to come there: 
ir was done in the Cale of Senders and Cliélton. 1 
Mr. Jult. Page. Whenever the Court conceives an Inconvenience, it 
has been allowed; but I cannot allow-it till then. 1 

Clerk. You Gentlemem of the Jury look upon the Priſoner; ke ſtands 
indikted by the Name of, Ce. . 
a [ brout the Indiftment mutatis mutandis )) 

Mr. Huggins. I muſt deſire, my Lord, to have the Indictment read in 
Latin. ¶ A bicb was accordingly done.) | 
Mr. Holland. (Member of Parliament for e My Lord, and 
Ling; and this is 
an Indictment againit Jen Huggins, for aiding and abetting James Barnes 
in the Murder of Edward Arne; that John Huggins was Warden, and one 

ames Barnes was then his Agent, who did in 1 in the 11th Year 
of his late Majeſty, make an Aſſault upon Edward Arne, and took Arne 
involuntarily, and confined him in the Strong Roem (without the Com- 
ſort of Fire, Cloſe-ſtool, or other Utenſil), built near the Place where Ex- 
crements are thrown out, a Place very unwholeſome, and moſt dangerous 
to the Health; that Arne fell ſick in the ſaid Room, and languiſhed till 
the 5th of December, and then died; that Huggins, through his cruel Diſ- 
poſition, being an reſlor of the Priſoners, did, Sec. 
Mr. Serj. Cheſbire. My Lord, and you Gentlemen of the Jury, James 
Barnes, who ſtands indicted for the Marker of Edward Arne, is fled from 
Juſtice; and Jen Huggins, the Priſoner at the Bar, alſo ſtands indicted 
for aiding and abetting in the ſaid Fact. He was then Warden of the 
Fleet, and had the Cuſtody and Care of the Priſoners then committed to 
his, Charge; therefore it will be neceſſary to let you know what Bounds 
the Law ſets to Gaolers, and to Priſoners. The Low ſets Fences to them 
both: The Gaoler is to be protected in his Duty, ſupported and main- 


tained in it; and it is juſtifiable, if, in Defence of himſelf, he deſtroys a 


Man, and commits an Act of Felony : On the other hand, if by any un- 
neceſſary Tyranny, or Reſtraint, any of the Priſoners come by an untime- 


| ly Death, it is Murder in the Gaoler ; and this laſt is principally neceſ- 


fary for your Attention, | 

Edward Arne, on thea2th of May, 1725, was committed upon Meſne 
Proceſs ; he was a quiet, peaceable, and inoffenſive Man, and continued 
Yo till Septemler in that Year; the Gentleman at the Bar, not content 
with the ſame Security that his Predeceſſors had, took it in his head to 
make a Strong Room, which was built about three Months before the 


Death of Edward Arne; it was like a Vault, built over the Common Sew- |. 


er, near a Layſtall, where the filthy Matter was lodged, nothing but 
Bricks and Mortar, not tiled or pointed; and in this Condition: about 
September, one Barnes, Servant of the Defendant, came to the ſaid Arne, 
as he was fitting in the Cellar, ruſhed upon him, and took him away to 
the Dungeon, a Place where Nobody had been put in before; in this ſaid 
Place of Reſtraint he was confined, though he was in a quiet Condition : 
There was no Fire, nor Fire-place, no Light but through a Hole over the 
Door, and a little Hole by the Side, big enough to put a Quart Pot in at; 
there was not the Want only of Fire, or Fire-place, but there was no 
Chamber-pot, no Convenience for the Eaſe of Nature, ſo that it muſt 
fall, and he converſe with it: The Place was ſo moitt, that Drops of 
Wet run down the Wall. The Man immediately Joſt his Voice, his 
Throat was ſwelled, and his Cloaths rotted with the Dampneſs of the 
Place, and the pcor Man having a Feather-bed crept into it, and the 
Feathers ſtuck cloſe to him, and in this Condition he lay ; but one Day, 
the Door being open, he got out, and run into the Common Hall; he 
Jooked, Gentlemen, more Fike a feather'd Fowl, than an Human Crea- 
ture, This was repreſented to Mr. Huggins, who generally lived in the 
Country, and did not come to the Gaol ſo often as he ought; but at one 
Time, when he was at the Priſon, he ſaw the Man, and the poor Man 
juſt ſaw him, his Eye fell, the Door was cloſed, and he died: The War- 
den, Gentlemen, had the Door ſhut, and ordered him to be locked up, and 
he continued ſo locked up from September till the 20th of Ofeber; and it is 
wonderful to think (if he had not been a Man of a very ſtrong Frame) 
how he could have continued there ſo long. It moved the Compaſſion of 


his Fellow-Priſoners, who applied to have him releaſed out of that Place, 


but that not being done, a little Care was taken to attend him, Gentle- 
men, at the Time when Mr. Gybbon was Deputy, ſome of the Priſoners 
aſked him, Why he did not take care of Arne, for the Man cannot ſpeak ? 
And Anſwer was made by Barnes, let him die and be damned ; and this 
was in the Preſence of the Warden. Gentlemen, I muſt obſerve to you, 
that for Security of the Lives of Priſoners, the Coroner's Inqueſt ought to 
lit upon them, to ſec if any Marks could be found to give an Information 
of the Cauſe of Death, but this was not done: This is the Subſtance of 
the Evidence, which cannot be aggravated, 

Mr. Att. Gen. (Sir Philip Yorke, afterwards Earl of Hardwick and Lord 
Chanceller.) My Lord, and you Gentlemen of the Jury, I am of Coun- 
iel for the King, and this Proſecution is the Effect of a uſeful, compaſſio- 
nate Inquiry concerning the Gaols, ſo it was found neceſſary to bring 
the Cauſe before you, that Gaolers may be puniſhed, who have Oppor- 
tunity, and have endeavoured to oppreſs the unfortunate Perſons under 
their Charge and Power. Ft is neceſſary there ſhould be Gaols and Pri- 
ſons, and that Perſons ſhould be under Confinement ; but not for Gaol- 
ers to have it in their Power to commit Oppreſſions and Cruelties, to the 
w_ of = Lives of his Majeſty's Subjects ; if the Evidence be true, which 
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ſhall be offered to you, this Will appear to be an Inſtance of the utmoſt 
| Oppreffion, and the utmoſt Cruelty. Mr. Huggins was Warden of the 
Fiel t Priſdn, and had the Care and Cuſtody of the Priſoners, and ought 
rerſonally, or by his Deputy, to take cart of them, and ſo is anſwerable 


- | for them: Mr. Edward frame came a Prifoner in Hay 1725, and continu- 


ed there till he died. At his firſt coming in, he lodged with one Robert 
| Shaw but ſome Difference happening between them, He was turned out 
of that Room, and lay in the Common Hall. This unhappy Man was 
ſaid to be diſordered in his Senſes, which his Oppreſſion might reaſonably 
occaſion; he was an inoffenſive, quiet Man: But about this Time. ther 
was a new Scheme of having a Priſon within a Priſon, and was the Occa- 
ſion of their committing Oppreſſions upon the Priſoners. This Strong 
Room was then erected in the manner of à Vault, commonly called a 
Dungeon; there was no Window, no Chimney it was built with bare 
Brick and Mortar: Upon what Oecaſion it was built, the Priſoner will 
give you an Account, if he had any Authority for building it. Gaolers 
are to take care of 'Ptiſohers, but not to build e to put them in; 
the Walls were not dry, but very damp. and unwholeſome, as uſually. ſuch 
Places muſt be. While Arne was ſtanding in the Cellar inoffenſively. 
Barnes, who was intruſted with the Care of the Priſoners, ſeized him and 
put him in this Place, and he was there put without any manner of Provi- 
ſion to ſuſtain Liſe; there was a little Hole where you might put a little 
Drink through, ſometimes he had an Opportunity of having ſome, and 
ſometimes none. Under this Reſtraint this Perſon was kept, without any 
Convenience to eaſe Nature; the Deſcription is ſuch that muſt move eve- 
ry body to Compaſſion. His Bed was dragged in with him, and he rip- 
ped it open and crept into it to keep himſelf warm, and the Feathers ſtuck 
to him by reaſon of his being beſmeared with his own Ordure, which he 
had not Opportunity of doing out of the Place, During the whole Time 
whilſt Arne was confined, Mr. Huggins, who was then Warden, came 
twice, though he ought to have come often-r, and his Duty required hin 
ſo to do: Mr. Huggins looked upon him there, and ſaw him lie in that 
Condition, in the Place built by his own Order; but the Priſoner, ſo far 
from giving him any Relief, or removing him out of that Conſinement, 
ordered the Door to be locked up in his Freſence, he being Warden, and 
by his Authority. This affecting Condition the poor Man was in, and 
in the Circumſtance he was in, he ought to have relieved him. Several 
Applications were made to Gybbon, and other the Servants of the Warden, 
to deſire this unhappy Man to be releaſed : Letters were ſent to ſhew his 
, miſerable Condition, that he was not likely to live, and to deſire that he 
might be put under a proper Cuſtody ; but nothing was done. At that 
Time even the Priſoner ſaw. him languiſh ; his Speech was loſt, and then 
he languiſhed, and continued in the Dungeon till the Time of his Death 3 
this will appear clearly by the Evidence, that he died in Dureſs, and that 
the Diſtemper there contracted was the Occaſſon of his Death, T'he next 
Conſideration is, who, and what was the Occaſion of his Death: It is 
the Duty of a Gaoler to have a Coroner's Inqueſt to inquire into the 
Death * a Priſoner, for his own Juſtification, who, by having the Cuſto- 
dy of, and the Power over his Priſoners, may deſtroy them; therefore, if 
there was no particular Reaſon, why ſhould it not have been dohe ? Tho“ 
he cannot pretend to ſhew a particular Order why he did. not. When I 
conſider, that nothing could be done but by his Authority, nothing done 
but by his Direction, that was his particular Order, | ; 

If he, who was the principal Gaoler, who had the Authority to confine. 
him, and to diſcharge him from an improper Confinement, who ſaw him 
there, did not releaſe him, but inſtead of that ſuffered him to be locked 
up, he is guilty of his Death. In point of Law, if a Priſoner dies in 
Dureſs of the Gaoler by hard Confinement, in a cruel Manner, unneceſ- 
ſary to the Gaoler's ſafe Cuſtody, it is Death by Law; if the Gaoler is 
not anſwerable for the Act, what needs the dead Perſons to be inquiged 
after by a Jury? Juſtice ought to be done, let it fall on whom it will; 
and I do not doubt, but the Jury, for the Sake of their Oaths, will find 
him Guilty. 

Ar. Sol. Gen. (Hon. Mr. Talbot, afterwards a Peer and Lord Chancel- 
lor.) We will call our Evidence to prove the Facts. 

Call Richard Longborn, (ho ws ſworn, as were all the reft that appeared.) 

He produced a Copy of Mr. Huggins's Patent, bearing Date the 224 
7 the 12th Queen Ann, which he proved to be a true Copy, and ſuch 

art of it was read as proved him to be Warden, 

Mr. Huggins. My Lord, I deſire the Habendum may be read, by which 
I ps Power to appoint a Deputy or Deputies for and during my natu- 
ra! Life. | 

Mr. Juſt. Page. I don't know what Uſe you will make of it ; but you 
may call for it in your Defence. ö 

Call Robert Bigrave. 

Mr. Sol. Cen. Do you know the Priſoner : Mr. Bigrave. Very well. 

Mr. Sol. Gen. How long have you known him? | 

Mr. Bigrave. I knewhim when | was Clerk of the Papers, in April 1725. 

Mr. Sol. Gen. Did he act? Mr. Bigrave. He was Warden, but did 
not act, Mr. Gybon was Deputy to Mr, Huggins. . 

Ar. Sol. Gen. Who conſtituted you Clerk of the Papers? 

Mr. Bigrave. Mr. Huggins. | 

Mr. Sol. Gen. Were the Securities taken in the Name of Mr. Huggins ? 

Mr. Bigrave. T he Security Bonds were taken, and Returns made in 
the Name of Mr. Huggins. 
n Mr. Huggins. My Lord, I deſire to come to the Inner-Bar, for I can't 

ear. 

Mr. Juſt, Page. You ſhall have all reaſonable Indulgence, and if you 
can't hear you muſt be allowed to come. (Which he accordingly did.) 

Mr. Sol. Gen. Mr. Bigrave, did Mr. Huggins continue Warden during 
the whole Year 1725 ? 

Mr. Bigrave. He did continue Warden during the whole Year 1725, 
and Returns were made in his Name. | 

Mr. Sol. Gen. Do you know Fames Barnes? 

Mr. Bigrave. Yes, He was Servant to Mr. Gybben, and was imploy'd as 
Watchman and Runner, to take care that the Priſoners did not eſcape. 

Mr. Sol. Cen. Did he act in this Capacity, whilſt Mr, Huggins was 

principal Warden? : 
| Mr. Bigrave, He did, 


Q | Et bi | Mr, 


e 


(urs) 


1. Sol. Get, Wed it you come thre? 
Mr. Bigrave; In 1725. 

Toes + 84 Gr. . tte dec Root | 

Mr. Birraue. When I came there, there el which was con- 

 verted.into-a\Strong Room, but as the 5 was N ou and 

rebuilt, Tam not certain. / e = 
Ir. Hol. Gen. What Sort of u Places is it? 

Mo. . rave. It is a) Place arched like a Wines, an a iter | 


Priel and Mortar. 


1 fl Gen " What we I 5 Fa 2 . 
„At 18 eight eet widez cleven cet * 6 
Ar; 25 Gen. _ it 25 F ny” 75 8 5 1 
1 \Big rave. . 'not it . | | 
———— Mi. A 


Mr. Bigrave 1 r en any-body in it, ein cn. ue, 


br — Gn. Did the Genmmet- Beier run under it? Fe 
4 2 Fean't ſay whether the Common-Sewer runs under it or 


Me. Hal. Gem. How near was Dunghill to it? 

* Bt The Dunghill gs nigh as to the other Part of che Cour. 
Gen; Was there any Fire-place or Chimney ? 
Nr. Bigrave. No. 
My. Sol. Gen.. Was there any Place to let the Air or Lig ht in? | 
Mr. Bigraus. There was à Hole in the Side of the Wall ſeven or eight 
Inches ſquare, and an opening of two Foot over the Door. 
5 Mr. $6l, Gen. Did not you" ſee Edward Arne confined in that Place? 
155 . Bigrave. I remember Edward Arie, and I did hear he was con- 

d there. 

Mr. Sol. Gen. Who was the Place built by! 

Mr. 
give Dire ions ; about . 
Ar. Sol. Gen. Do Kae Danid rant 

Mr. Bigraue. I do. 
Me, Sol. Gen. Whoſe Servant was he 
Mr. Bigęrave. I eſteemed him to be Gybbon's 3 
Mr. Sol. Gen. Did not he belong to Mr. Huggins ? 
Mr. Bigrave. He uſed to be Clerk to Mr. Huggins. 

Mr. Sol. Gen. Did you at any Time, 4 B "the building the Strong 
Ropes 1 any Notice of it / 
rave. I can't ſay I did. 


1 1. 1 bn 


Pf 


_ . 20 Gen. Wes not of Jams mm Runner to look after Priſoners 
that had eſeaped? 

Mr. Bigrave.. Ves. ug 4 
18 My. Sel. Gen, Were not the Warrants given to him in Mr. Huggins's 

I | p 

Me. Bigrave: T ly were. 

Mr, | ra P. iy hat > the Dimenſions of this Reom ? 

Mr. Bigrave. Room is 1 Foot wide, eleven Foot long, and 


nine Foot high. 
Ar. Att, Gen. Did not from. Time to Time acquaint Mr. 
Hu ins with the Tranſactions of the Gaol ? 


r. Bigrave. He was Clerk of the Inquiries to the Warden of the Fleet. 


3 45 Gen. So he choſe to be Deputy to Mr. Gybbon ? 

Furyman . My Lord, I defire the Witne may be aſked if the Room was 
er. By 5 did not obſerve it till Aacipbeadris's Ti 

r. B. graue id not rve it ti s Time. 

Ar. 1 Gen, How were the Sides of it? 

Mr. Bigrave. Brick and Mortar. 

Ar. Att. Gen. Was you not in the Room till after Arne died ? 

Mr. Bigrave. No. 

Mr. Huggins. My Lord, I ſhall follow the Gentleman ſtep by ſtep, 
and deſire Mr. Bigrave may be aſked, if the Bonds were not made up by 
Mr. Gybbon's Direction, and he took the Advantage of them ? 

Mr. Bigrave. He always did, and I filled up ſeveral by his Order. 

Mr. Huggins. Did he receive all the Advantage and Benefit of the Office 
to his own Uſe? 

Mr. Bigrave. I took it fo. 

Mr. Att. Gen. Can you take upon you to ſay that Mr. Huggins had no 
Part ? 

Mr. Bigrave. I can't ſay. 

Mr. Huggins. Was not Gybbon $4 pros my Dom! 

r. Bigrave. I found Mr. Gybbon De pry „ When I came there, but 
ean't ſay, whether he was appointed by Writing or not. 

Mr. Huggins. Did he pay no Salary ? 

Mr. Bigrave. I heard he paid 400 /. per. Ann, and I always apprehended 
Mr. Gybben had the whole Account. 

Mr. Huggins, I deſire he may be aſked, whether the Bonds were not 
filled up 4” Gybbon ? 

Mr. Bigrave. Always. 

E...: Huggins. Returns of Writs were made in my Name; I deſire he 

be aſked, whether he did not receive Direction from Mr. Gybbon to 
Returns ? 

* Bigrave. I did receive Directions from him, for in 1727, I had 
ſome difficulty in making a Return of a Languidus, and then made Re- 
turns in Writing, and I received two Rule Fees, and 15. out of each was 
due to the Warden, which I allowed and paid to Mr. Gybben, and had a 
Receipt under his Hand for it. 

Mr. Huggins, Were Warrants in my Name for Priſoners eſcaping ? 

Mr. Bigrave. The Warrants were generally left in the Publick Office, 
and ſigned and ſealed in Blank, and that they were filled up by Mr. Gyb- 
ben, and ſigned and ſealed b Mr. Huggins, 

Mr. Huggins. In whoſe Name were the Warrants returned? 

Mr. Bigrave. The Warrants were returned in the Name of Mr. Hug- 
gins, but by the Direction of Mr. Gybben. 

Mr. Huggins. Was Barnes my Servant or Mr. Gybben's ? 

Mr. Big: ave. He was allowed te be Servant to Mr. Gybben. 

Mr. Juſtice Page. I will aſk a Queſtion or two. 

Mr. Huggins. 1 muſt beg Leave, my Lord, to aſk one Queſtion more, | 
and then will make ſome Obſervations upon the Evidence: 

Mr. Juſtice Page. It is not proper to break in upon the Evidence to | 
make any Obſcrvations now. 
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e Tremember Me. ne was thre though ehough'] Enew no fu 
card he was in the Strong R om. Dr 
4 Huggins,” Did you hear of an Alteration that vas mide I the 
| Strong Room while Mr. Arne was there ? 3 201 . 
"Wer Bigrave. I never heard of any cn TR DH ac „ 
Mr. 4 Did not Gybdelt b e guid rg in' earn. 
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11 r. Bigrave. In the Year 


Mr. Aut. Gm, Pray abe 
| bang whether Barnes 5 EY Ss as ama Ins Was 
K and G eprom; Fardent””” LR 0 8 1 
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tt. 0 into your 5 

Mr. Bigrave. Mr. MINS ab I ends dA 
ment, and was to have One Shilling paid me out of each Day-Rule. 

Mr. Baron Carter. Who-made the Agent 7 * 5 


Mr. Bigrave. I made the reement with Mr. and 2 
to Mr. Hhejin and Fifi Gutes. | "Fagin, as 


Mr. Baron Carter. Who put Mr. Borne in fe- Mr. Bigrave. bbon 
Mr. Baron Carter. 1 know ?—Mr. Bigrave. I heard = 


| hard Biſhop. r 
4 — Gen. What ars ou ? 6 prota > lf 
T. H. Was 1 to '” 4 
came to his Office, and paid him 2067. for its . ater 3 
Ar. Sol. Gen. Who was Deputy then? f ; oh 
Mr. Biſhop. There was no Deputy-Warden, only Me, Dich 
of the Papers. | TS 
Mr. Sol. Gen. When did Gybbon come there 3 5 x ge 
Mr. Bifhop. In the Year 2724. EL SEW ian 
A; = _ What time did ow become Pen? „ 
r. Biſhop. In 1724 or 1725, rought him down from hon 
Chambers, * . at Ja, as uſual. yy 
Mr. Sol. Gen. Wh dates did you not bring him inkd the Priſon? _. 


Mr. Biſhop he hon ght to give Security. 
Ar. 94 Ben N Was not thats 2 8 punginz-houle * P 
Mr. Biſhop. Yes. 


Mr. Sel. Gen. How long did he continue there ? a 
Mr. Biſhop. About two Months. | 3 

Mr. Sal. * Where did he lie, when he went into the Guat” Yoo 

Mr. Biſhop, When he went into the Gaol, Idid not trouble myſelf ok 

Mr. Sol. Gen. Do you remember the building the Strong Room 

Mr. Biſhop. I do remember its being baile in 1725. 

Mr. Sol. Gen. What Sort of a Place is it? 

Mr. Biſhop. I have ſeen the Outſide, but never ſaw the Inſide; res 
it is built over the Common-Sewer, and but alittle Way from the Dung- 
hill; the Aſhes and Dirt of the Houſe is flung down there. . 

Mr. Sel. Gen. Did you ſee Mr. Arne there 

Mr. Biſbep. I ſaw him once in the Long Room out of his Cloaths, 
fore he was brought into the Strong Koons: and I complained to Mr pede 
282 and ſaid he ought to be ſent to Bethlem, but he put him in the Strong 


Mr. 1 Gen. Can you tell of any Complaints made about Arne's being 
put there 
Mr. Biſbep. I did apply to Mr. Gydbon, and ſaid it was better to keep 
in ade own Room, for if a Wiſe Man was put there ic would make him 
and it would have made me mad if | had been put there myſelf; 
_ if heard Mr. Gyblon ſpeak to Mr. Hoplins to Aer Mr. 
Friend and Acquaintance, he mi him in there. 
Mr. Huggi 
I might, by a friendly Office, uſe my Intereſt with Mr. Taylor, and chat 
would ſhew me more a humane Man, than one guilty of Cruelt 
Mr. Sel. Gen. Did you ſee Mr. Huggins in the Gaol, 
Time Mr. Arne was in the Strong Room 
Mr. Biſhep. I ſaw Mr. Huggins there ſeveral Times, but can't & 
whether then or not when Mr. Arne was in the Strong Room, 
Mr. Sel. Gen. Was he any way abuſive ? . 
Mr. Biſhop. I never heard that Arne was any way abuſive, or 
any ſuch Reftraint, 
Ar. Fel. Gen. What was James Barnes? 


the Warden. 
Mr. Sol. Gen. What time was Arne put in the Strong Room ? . 
Mr. Biſbep. He came into the Priſon before the 8 Room was built, 


Ar. Sol. Gen. Do you remember when it was built! 


Summer Seaſon. 
Mr. Sl. Gen. Do you remember the Time while Arne was there? 
Mr. Biſbep. I do. 


Ar. Si. Tim, Was there any Thing of Conſequence done in the Gaal, 
without the Direction of Mr. Huggins ? 


but the common Buſineſs of the Gaol was done by Mr. Gztber's Direction. 
Mr. Sol. Gen. Did you ever ſpeak to Mr. Huggins in relation to Arne's 
Confinement ? 
Mr. Biſhop. I believe I might ſpeak to Mr. G3bon, aa I believe I might 
ſpeak to Mr. Huggins, for I frequently did ſpeak to him about Buſineſs, . 


* Sel. Gen. What Condition was Mr. Arne in, when brought to the 
be: | 


Mr. Bil. I think he was in his Senſes, he was inoffen five, and I think 
there was no Occaſion to confine him; I ſaw him ſeveral Times walking 
about 
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take up, and ated as Watchman in the Gaol, and was Servant ae. 


Mr. Bifbep. It was built in 1725, I believe at the latter Part of * 


Mr. Biſbop. Nothing of Conſequence was done without his Direction; 
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2 ſt to Fe Governor of Bethlem, whether it was Gllen. Warden Y 


Mr. Bi It was to apply to you as Warden. | 


W Huge | 


Mr. Bip | | 
r It was very unfe for a Man to go naked 
about where there were Women, and it was fit be ſhould be confined 
e where,, . Whoſe Servant was Fames Bar ner? | 
go 1 Ha. Mr. ns. nn 
Mr. Juſtiee Page. At the Time, when be run about naked, was there 
ho other Room that he could have been put in? 
| Mr. Biſhop: There certainly were other Places where he might have 
been put. 12 
: Juſtice Page. How often have you ſeen him naked ? 
"Mc Biſhop. I ſaw him naked but once; | | 
Mr. Baron Carter. You ſaid Gybbon gave ſome Directions, and Hug- 
zu gave ſome DireRQions ;, now duriag the Time that Gybbon acted, did 
ibn, Mr. Hngfins, give any Directions as to the moving of Pri- 
ſoners ? | | ; 
Mr. Biſbep. My Lord; I never meddled with what was done in the 
Inſide of the Priſon, ſo can't inform you. 
. Call Mr. John Cotton. 
Mr: Att. Gen. What Officer are you belonging to the Fleet ? 
Mr. Cotton. Clerk of the Papets: 
Mr. Ait. Gen. Pray fee what Time Arne was committed? | 
Mr. Cetton. He was committed the 12th of May, 1725, at the Suit of 
John Martin and others upon Meſne Proceſs. | | 
Mr. Huggins. I deſire he may ſee, when Barnes became a Priſoner ? 
Mr. Cotton. In Hillary, 1724. | 
Mr. Ait. Gen. Is not Barnes ſtill a Priſoner, and what is become of 
him 3 : | 
Mr. Cotton. He was a Priſoner, and had the Liberty of the Gate; 


| and when the Order of the Houſe of Commons came for taking him into | 
Cuſtody, he ran away, and Corbet has endeavoured to find him out, but | 


could not. | | 
Mr. Art. Gen. Was Arne charged in Execution ? 
Mr. Cation. No, he was not. 
| Call Mr. Thomas Farrington. 

Ar. Att. Gen. Did you know Edivard Arne? | 
"Mr. Farringtin. I did, and the firſt Time, that he came into the 
Priſon, it was between the 2oth and. 28th of June, 1725. He was ſome 
time at the Vins before. 

Mr. Att. Gen. What State of Health was he in? 

Mr. Farrington. When he came into the Fleet Priſon he was in a 
State of 
bim do any Thing amiſs to Man, Woman, or Child. 

Mr. Att. Gen. Do you remember his being confined in the Strong Room ? 

Mr. Farrington. | do remember his being confined in September, and 
that he died in October. r 

Mr. Ait. Gen. When was the firſt Time you knew of his Confinement ? 

Mr. Farrington. The firſt time I ever heard of his being confined, I heard 
he was Saks. into the Strong Room by Barnes, by the Directions of Gyb- 
bon, Deputy-Warden to the Prifoner at the Bar, and he had lain before 
that in Number VII. with Robert Shaw, and upon ſome Difference, be- 
ing turned out of that Room, he then lay in the Common-Hall, upon a 
Bed of his own, which he laid upon Part of a broken Table-Bedſtead. 

Ar. Att. Gen. When was the firſt Time you ſaw Arne in the Strong Room ? 

Mr. Farrington. I ſaw him the very Day he was put in. 

15. Att. Gen. What Sort of a Place is it? | 

r. Farrington. It is a Room arched over like a Vault, and had been | 
new erected about fix Weeks, and the Walls were very damp and wet, 
you might ſtrike off the Drops with your Hand like the Dew on the Top 
of the Graſs in a Morning ; there was no Wainſcot nor Plaſtering, 
there were ſome Boards at the Bottom, but whether intirely boarded [ 
can't tell. It was a Vault arched over, and when Arne was carried in 
not tiled ; there was a Window over the Door three Quarters of a Yard 
long, and another on the Side of the Door ſeven or eight Inches long, 
and-four wide, and no Fire- place, and the Common-Sewer runs under it. 
Mr. Att. Gen. Who ſupply'd him with ViRuals ? 


by 
* 


Mr. Farrington. I ſaw Mr. Louden give him Victuals. 
Mr. Att. Gen. Who kept the Key of the Room? 
Mr. Farrin 


Barnes. 

Mr. Att. Gen. From the Time that Mr. Arne came into the Priſon, 
which was between the 20th and 28th of June, till he was put in the 
Strong Room, What State of Health was he in ? 

Mr. Farringten. He continued in a good State of Health, till a little 
before he was put in the Strong Room, and then he grew ſomewhat diſor- 
dered ; and from the Time he was put in the Strong Room, he altered 
every Day, grew hoarſe, and at laſt could not ſpeak, and he grew weaker 
and weaker ev Day; about the Beginning of October loſt his Voice, he 
brew then delirious, and ript open his Bed, and crept into the Feathers, 


and free from any Sort of Deliriouſneſs, and I never | 
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and after that, I ſaw: the Priſoner at the Bar, and Hopkins, looking into 
the Strong Room (the Door being open) upon me, and Arne was lying 
in the Bed ript open, and covered much about as high as his Navel,” * 


1 


Mr. Att. Gen. Did you hear e ſpenk ??: . 
Mx. Farrington, He wus very hoarſe, and could not ſpeak; but lifted 
up his 5 * and looked at Mr. Huggins. (WK tas $51 


Mr. Att. Gen. Did Huggins then-ſetthim de 0 1 
Mr. Farrington, Mr. Huggins muſt ſee dim, if he was not blind. 
Mr. Att. Gen. Did you hear them ſpeak? + + 4 7 I 
Mr. Farrington. Mr. Huggins and Hoeptint whiſpered, but I did not 
hear what they ſaid z but Huggins ſhook his Head, then Barnes ſhut the 
Door, and Huggini and Hophins were then going gwa yr 
Mr. Att. Gen, How long after was it before Bu died? + 
Mr. Farrington. About fourteen Days; oo oo 
Mr. Att. Gen. Did you ſee Arne between this Time of Huggins being 
there and his Death) 4 5 to 
Mr. Farrington. I ſaw him the Morning before he died; and at that Time 
he was ſo weak, he could not ſtir any Way, biit there lay gaping for Life: 
0 1 — 050 Gen, What was the Occaſion of his lying in that languiſhing 
inon 85 n | 
Mr. rr it Hes Confinement was the Occiſion. I was in the 
Strong Room three Days myſelf with one Smith my Legs were ſo ſwelled; 
that the Small was as big as my Thigh, aud I never knewa Day's Sickneſs 
till that Time, and if 1 had continued a Week longer it would have killed 


the Window. 5 | 
Mr. Ait. Gen. What is the Situation of that Room? vb, 
Mr. Farrington. Its Situation is at the furtheſt Parr of the Priſon North- 
ward, and there is a Sewer under it; into which runs the Water from the 


Pump to — off the Excrements of the Priſon, which are emptied into 
it, and the Dunghil was then about ſix Yards from it. WIA 14] 


Mr. Att. Gen. What Diſtance is there between the'Strong Room and 
the Dunghil now ? ' 2 220 Ws, 
Mr. Farrington: About eight Yards, and all the Nuiſance of the Houſe 


is lung there, and there are very bad Smells. : 
Mr. Att. Gen. What was the Occafion of the Death of Arne ? 


Mr. Farrington. I think it was the Strong Room was the Occaſion of 
it, for it was enough to kill the ſtrongeſt Body, . | 

Mr. Att. Gen. id Arne die there? + Yd yh 

Mr. Farrington. He did, and Mr. Huggins always ſaid he had Autho- 


rity to put Perſons in the Strong Room, or Irons, which I can prove under 
his Hand (and was going to pull out a Paper, which not being allowed 
as Evidence, he deſiſted). I ſaw Mr. Huggins a ſecond Time walking 
upon the Bare with Gybbon and Levinz, between the Hours of Eleyen and 
One, a Week or F g ee after which he was at the Strong Room. 
Mr. Att. Gen. How long did Mr. Huggins ſtand” looking upon Mr. 
Arne in the Strong Room ? tb 
Mr. Farrington. About three, four, or five Minutes; and he then 
ſtood looking at the Door, as I now ſtand looking at the Council. 
Mr. Att. Gen, Was Arne let out of the Strong Room afterwards ? 
Mr. Farrington, I never heard that Arne was afterwards out of the 
Strong Room till he died, 7 af i Fr On 


to the Court of Common Pleas ? Mr. Farrington, ; 

Mr. Huggins. Pleaſe, my Lord, to aſk, Whether or not Mr. Arne was 
mentioned in that Complaint that he made? | | We. 

Mr. N I never made but three Affidavits, two of which I 
have in my Hand in Print, but don't remember Mr. Arne's being men- 
tioned in either of them. dae 

Mr. Huggins. My Lord, The Affidavits tend chiefly to the ſending 
of Coffins in. | | ä 

Mr. Juſtice Page, If you intend to make any Uſe of thoſe Aſſidavits, 
they muſt be produced and read, 1 

| Call Mr. Richard Fulthorpe. 

Mr. Att. Gen. Did you know Edward Arne? | 

Mr. Fulthorpe. I did, I was a Priſoner then myſelf, be was brought 
in the latter End of Auguſt, and I remember him a Priſoner before he 
was confined in the Strong Room ; I being in the Cellar, ' one Barnes and 
two or three other Servants of the Wardens, took him by Violence and 
carried him there. / | | 

Mr. Att. Gen. Had you been in his Company, and had Converſation 
with him? Mr. Fulthorpe., | had ſeveral Times. | 

Mr. Att. Gen. Was he diſorderly? | 

Mr. Fulthorpe. He might be a little in Liquor, but he did nothing to 
offend any one, and gave no Diſturbance to the Company. He was car- 
ried by Barnes into the Strong Room. 

Mr. Att. Gen. What Sort of a Place is the Strong Room ? 

Mr. Fulthorpe. It is a Place like a Dungeon, with a Hole on the Side 
big enough to put in a full Pot of Beer, 

Mr. Att. Gen. How big is the Room ? | 

Mr. Fultborpe The Room is about Half the Bigneſs of the Court 
where the Counſel fit, and ſtands near the Dunghill, and the Sewer runs 
under it. I ſaw it opened. | 

Mr. Att. Gen. What was over the Common Sewer ? 

Mr. Fulthorpe. There was Boards laid looſe over. 

Mr. Att. Gen. What was between the Common Sewer and the Boards? 

Mr. Fulthorpe. Nothing. The Walls were green. It was not tiled in, 
and ſcarce been built above a Week, and was as wet as any Thing could be. 

Mr. Att. Gen. Who put Arne into the Strong Room ? 

Mr. Fulthorpe. Barnes and ſome others, then Priſoners, who acted 
under the Warden, took him out of the Cellar, put him in there, and 
locked him up. 

Mr. Att. Gen. Did you fee Mr. Huggins during the Time Arne was 
there confined ? 

Mr. Fulthorpe. I faw Mr. Huggins twiee there. I faw him at the Strong 
Room; he went along with Gybbon and Hophins, and Mr. Huggins laid 
his Hand upon the Door, and looked in, the Door being open. 

Mr. Att. Gen. How long was he there? 

Mr. Fulllorpe. A Minute or two. 


and one Day came to the Chapel with Excrement and Feathers ticking | 
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to eaſe Nature in that Place; 


me, and I was forced to buy Paper to enſe Nature in, and fling it out of 
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Mr. Ful. About a Month: 
Mr. Att. Gen. What Contition v 


to the Door, there uſed to be a Smell enough to ſtrike one downs - 


Mr. Ait. Gen. How long was Arne in the ſtrong Room, before ou faw | 


him there? Mr Ful. I went the next Morning, and at ſeveral other Limes. 
Ar. Att. Gen. How long was Arne there ?---Mr. Ful. About ſix Weeks. 
Ar. Att. Gen. What Condition was he in when Huggins looked upon 
him ?---Mr. Ful. He ws very ill when Huggin- looked upon him. 
| Mr. Ait. Gen. WhatQo you think was the Occaſion of his Death? 
Mr. Ful. The Confinement and the Dampneſs of the Room gave him 
his Death... n $2525 {3 e OY ls LA TT RS 
Mr. Ait. Gen. Had Mr. Huggins (ſpoke to have Arne taken out? 


preſent. | wel rod; ves 3 ens HEE 2th +; {es 2) 
Ar. Att. Gen. How came you to be there 8 
Mr. Ful. I wanted to ſpeak to Mr. Huggins about Buſineſs, ſor the 
Payment of the Bill drawn upon Huggins by one Lewis. 
Mr. Att. Gen. How came Arne to eut-his Bed in Pieces, and creep into 
the Feathers ? | n s Ea | wp Ref +. 
W. Ful. It was. occaſioned by his Confinement ; there was no Fire 
there, and I believe the Confinement was the Occaſion of his Death. 
Mr. Huggins. How often did you know him let out ? K 
Mr. Ful. Two or three Times. 4.96 _— 
Mr, Huggins. How long was you a Priſoner after? 
Mr. Ful. I was diſcharged by the Act of Grace. 


. Mr. Att. Gen. How came you to be preſent at the Time Mr. Hug- | 


| 


gins looked into the Strong Room fo 6 Bak « 
Mr. Ful. I waited for an Opportunity of ſpeaking to him about a Note. 


Call Mr. Tudor Smith. 


Mr. Sol. Gen. Did you know Edward Arne? _ 1 
Mr. Smith. I knew Mr. Arne very well, and that he was in the Fleet 
Priſon. I remember the Time of his coming into the F{zet Priſon. I 
was with him in the Spunging-Houle,. and then he was carried into the 
Fleet Priſon. 101 1 ns 
Hr. Sol. Gen. Where did he lie? | 

Mr. Smith. In the Room of one Robert Shaw, and continued there about 
2 Fortnight or three Weeks; but upon ſome Quarrel was turned out. 

Te. $ol Gen. When Arne came out of the Room, was not his Bed 
turned out with him ? | Et 

Mr. Smith. It was ; upon which, he then lay in the Common-Hall for 
ſome Time. | a 

Mr. Sol. Gen. Did you ſee Arne carried to the Strong Room? 

Mr. Smith. I was in the Cellar, wien he was carried to the Strong 
Room; Barnes took him away. 

Mr. Sol. Gen. What was Barns? 

Mr. Smith. I apprehended him to be Mr. Huggins's Servant. 

Mr. Sol. Gen. What did you ſee done by Barnes? 

Mr. Smith, I did ſee Barnes come, and take Arne by the Collar, and he 
ſaid, He muſt go along with him. Arne faid, Where? Barnes replied, 
No matter where, you muſt go along with me; and the next Morning 
I ſaw Arne in the Strong Room. : | 

Mr. Sol. Gen. What State of Health was he in, when carried there! 

Mr. Smith. He was in an ill State of Health, 

Mr. Sol. Gen. What Sort of a Room was it? 

Mr. Smith, It was newly built, very damp, and a nauſeous Place. I 
knowing him before, was under more than cemmon Concern, and aſked 
Arne how he did? And he ſaid Barnes carried him there. I aſked him 
if he had a Bed? He ſaid he had no Bed; but the next Day a Bed was 
brought to him. : | 

„Sol. Gen. How long did he lie there? 

Mr. Smith. A Month or ſix Weeks; I viſited him often. 

Ar. Sol. Gen. Was there any Fire-place, any Candle, or any thing 
neceſſary to eaſe Nature in? a 

Mr. Smith. There was no Fire-Place, no Candle, nothing neceſſary to 
eaſe Nature in, and he was forced to do all that Nature required there; 
and many a Time, when I carried Drink, Meat, or Ale to him, I have 
been forced to hold my Noſe. i N | 

Ar. Sol. Gen. What place was there to let in the Air? 

Mr. Smith. There was a Place over the Door with Iron Bars, three Foot 
in Length, and another Hole on the Side, about a Foot and Half. ; 

Mr. Att. Gen. Did you give any Notice to Mr. Huggins of the Condi- 
tion this Man was in! 1 ; 

Mr. Smith. Having been a Priſoner fome Time, I applied for the Be- 
nefit of the Rules, and he received Twelve Pounds for the Liberty of the 
Rules, and Hopkins and Gybbon inſiſted upon Ten Guineas more; and I 
wrote four Letters of the Clog I received, having paid ſeveral Sums of 
Money; which I ſent to Mr. Huggins by Robin the Porter, and did in one 
of them, of the 5th of October, mention Mr. Arne's Confinement. 

Mr. Baron Carter. To what Purpoſe was that Letter? 

Mr. Smith. It partly related to my own Buſineſs, and I mentioned that 
the Strong Room was a Place not fit for a Chriſtian to be in, and Mr. 
Arne lay in a very miſerable Condition; and ſeeing him in ſuch a Condi- 
tion, I gave him an old Night-Gown, being in a Manner naked for 
want of Covering, he had ripped open his Bed, and had got into the 


hers. 
. Carter. Did you take any Notice in the Letter of his lying 


in the Feathers ? | | 


— 


| 


. nn, i 
Ar. Att. Gen. How long before the Death of Arness 


HD. eng . 1 1 24 
vas Ar ns in at the Fime at was put in |. 
there ?- Mr. Ful. When he was put in there, he was a little out of the 
way when fuddled, but when ſober as well as any Man; when I came 


Mr. Ful. He had not, forthe Door was ſuut, Mr. Huggins being then | 


Dampneſcs. 


ger of their Lives. 


before Mr. Arne died. 


ways returned an Anſwer to whom I delivered them. 


Mr. Smith. I had wrote in the Letter about ſeeing him in the Feathers, 
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Mr. Smith, I faw Mr. Huggins two or three Times, 


Prothonotaries werte there { ei ty eine MA 
Mr. Huggint. I deſire he may be aſked, my Lord, if he received any” 
Anſwer from-me to the Lette⸗-rgßük· . I 


Call Robert Saintelair, the Portr. 
Ar. Att Gen. Is that the Man, Rolin f -Mr. Sinh. It is the Man I ſent, 
Ar. Ait. Gen. Did you carry any Letters for Mr. Smitb - 
Saintclair, I carried ſeveral Letters, and brought Anſwers back again to 


* 


Delivery of the Letters, but gave the Anſwers to Mr. Smith. 
Mr. Att. Gen. Do you remember about what Time? 
Kant. I cannot ſay about what Time 
Ar. Ait. Gen. Did you carry any Letters from Mr. Smith to Mr. Huggin: ? 
Saint, I carried ſeveral Letters to Mr. Huggins from Mr. Smith, and al- 


them; but by reaſon of the Diſtance of the Time, cannot remember the 


Mr. Huggins. My Lord, I deſire he may be aſked, if he ever delivered a 
Letter from Mr. Smith to me 1 
Saint. ] cannot ſay I ever ſaw Mr. ins at his own Houſe. 
Call T homas Paine. EMC 
Mr. Att. Gen. Did you know Edward Arne? ; „ 
Mr. Paine. I did, and remember his being put in the Fleet Priſon. 
Mr. Att. Gen. What State of Health was he in when he came there? 
Mr. Paine. He was in a good State of Health. I was in Company with 
him and Captain Bateman, who was at Cards, and Arne was at Play, and 
did not ſeem to be lunatick; and one James Barnes came into the Room 


o 
ms 


whilſt I was in Company drinking with them, and Arne was doing no- 
thing diſorderly, and Barnes forced him into the Strong Room, and [ was 


then by. 

Mr. Att. Gen. Who was Barnes? ok | | 

Mr. Paine. Barnes was a Priſoner, and was made a Watchman by Gyb- 
bon, who gave him the Liberty of the Gate. 

Mr. Att. Gen. What was his Buſineſs ? * © 

Mr. Paine. He was a Watchman. | | 

Ar. Ait. Gen. Whoſe Servant did you look upon him to be ? 

Mr. Paine. I looked upon him to be a Servant of Mr. Gibbon's. 

Ar. Att. Gen. Did you ever ſee Mr. Huggins there? | 

Mr. Paine. I never ſaw Mr. Huggins there, but when the Prothonota- 
ries were there. 3 | 

Mr. Att. Gen. What Sort of a Place was it before it was made fo ? 

Mr. Paine. It was a Stable where the Cocks and Hens rooſted. 
| Mr. Att. Gen. Did you ſee it after it was converted into a Strong Room, 
before Mr. Arne was put into it ? 

Mr. Paine, I did; and the Walls were green; there was certainly a 


Mr. Att. Gen. Was there any Sewer run under it ? 

Mr. Paine. 1 cannot ſay ; but there was an ill Smell came both from the 
Neceſſary-Houſe and from the Dunghill. 

Mr. Att. Gen, What Condition was Arne in, 
Barnes? | 

Mr. Paine. Arne grew outrageous, and tore his Clothes and Bedding. 

Mr. Att. Gen. What Condition of Health was Arne in? | 

Mr. Paine. I never talked to him, but through the Hole in the Wa'l. 

Mr. Ait. Gen. How was he before he died ? 


after he was put in by 


Mr. Paine. I was diſcharged before he died. | 

Ar. Att. Gen. What kind of Alteration was there in his Voice ? 

Mr. Paine. He was a little hoarſer, and I could not fee him, bu: only 
as I talked to him through the Hole. 

Mr. Ait. Gen. Was it a fit Place to confine a Priſoner in? | 

Mr. Paine. It was not a fit Place to confine Priſoners in without Dan- 


Mr. Hug. Was there a Court of InſpeQtors or Governors of the Flat? 

Mr. Paine. There was ſuch. 

Mr. Hug. Did they not ballot once a Month ? 

Mr. Paine. We once balloted. for Steward and InſpeQor. We 
1 . Did not the Court of Inſpectors place Arne in the Strong 

oom: 

Mr. Paine. The Inſpectors did not ſo much as viſit the Strong Room. 
Mr. Hug. If any Complaint had been made, was not the Power veſted 
in the Court of Inſpectors to redreſs ? | 

Mr. Juſtice Page. Mr. Huggins, that is not a proper Queſtion. . 

Mr. Hug. My Lord, I deſire he may be aſked then how long it was 
before Mr. Arne died that he left the Priſon ? —— 

Mr. Paine. I was diſcharged in September, about the 8th. 

Mr. Hug. The 8th of September, my Lord, which was about fix Wecks 


Mr. Juſtice Page. When was the Strong Room built ? 
Mr. Paine. In Mr. Gybbon's Time. 


Mr. Hug. My Lord, if Mr. Gybbon built the Strong Room, there is 
Reaſon to believe he paid for it. 
; Call John Bouch. 
Mr. Att. Gen. Did you belong to the Fleet ? 
Mr. Bouch. I did, I was Turnkey there. | 
Ar. Au. Cen. When was the Strong Room built 2 
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| was in the Strong Room ? 


Juſtice ſaid, it was to this 


Me. Boch," It was belt in 1725, the latter End of the Summer, by 


the Direction of Mr. Fluggins. Os: INS M 
' Mr. Att. Gen. During the Lime that you belonged there, did not Mr. 
Huggins — PTT wig) wm 


r. Bech He came now and then, nat very often. 
Mr. Att. Gen. When was Arne put in the Strong Roonf? 5 
Mr: Bath. He was put in about . F 
, Hit G. Did vou kno him before he was carried there? 
Mr. Boweh. T knew him very well, and never ſaw any Hl offered by 
I Att. Gen. Whoſe Order was he put in by? | . 
Mr. Bench. He was put in by the Order of Mr. Gy4bon and Mr. Huggins. 
Mr. Air. Gen. Did he die in that Place! ti | : 
Mr. Boneh. AAA,, : Ft 
Mr. Ait. Gen. How long was he there ? 
Mr. Bauch. About a Month or fix Weeks. 


II, Hit. Gen. Did you ſee Mr. Haggins there during the Time Arne 


< 


Mr. Bench. I Cannot ſay I die. | 8 
Ar. Att. Gen. Who waz it over-look'd the building the Strong Room ? 
Mr. Bouch. Mr. Huggins, when he came to the Lodge. 

Hr. Att. Gen. Was he there when the Building was a-raifing ? 


Mr. Bench. I eannot be certain, but I remember there was a Direction 


of the Court of Common-Pleas for Mr. Huggins to inſpe& the Gaol, and 
that he came once a-Week after the Order from the Court of Common- Pleas. 

Mr. Att. Gen. What was the Condition of the Room? 

Mr. Bouch. The Room was newly built and 

Mr. Att. Gen. Did you carry any Letter to 
Mr. darne? © PER oath, | 

Mr. Boucb. I did carry a Letter from a Friend of Mr. Arne's, and he 
was ſo weak then that he could not ſpeak. 

Mr. Att. Gen. Where did you carry it from ? 

Mr. Bouch. From the Fleet Priſon. 

Mr. Att. Gen. What was it about? | 8 

Mr. Bouch. It was about getting Arne his Liberty; a Gentleman gave 
me the Letter, and deſired me to bring an Anſwer as to Arne's having the 
Liberty of the Rules; and I went myſelf, and ſaw Mr, Huggins, and 

ve him the Letter; he opened it, and ſaid he would ſend an Anſwer by 

r. Hopkins. is 

Mr. Att. Gen. When was this ? . 

Mr. Bouch. It was in Ofeber, about a Week before Arne died. 

Mr. Att. Gen. Where did Arne die ? 

Mr. Beuch. He died in the Strong Room, I ſaw him two Days before 
he died; he was juſt as if dead then, and very weak and ill. 

Mr. Att. Gen. What kind of a Place was the Strong Room? 

Mr. Bouch. It was a very ſickly Place, becauſe of the Common Sewer 
running under it. | 

Mr. Ait. Gen. What Meſſage did Mr. Huggins ſend by Mr. Hopkins as 
to the Letter ? : 

Mr. Bouch. Mr. Huggins ſent Word by Daniel Hopkins, that he would 
inform Mr. Arne's Friend what was to be done. 

Mr. Att. Gen. Who was it built the Strong Room ? 

Mr. Bouch. One Fry, a Bricklayer, took Directions from Mr. Hug- 
gins, at Mr, Huggins's own Houſe, and I was preſent when Fry was there. 

Mr. Att. Gen. Who paid for the Building ? | 

Mr. Bouch. I believe Mr. Huggins, for Fry was a Maſter Bricklayer, 
and I ſaw him there about Buſineſs after the Building was finiſhed. 

Mr. Att. Gen, How came you to be there: 5 

Mr. Bouch. I went there then my a Place of Mr. Huggins. 

Mr. Att. Gen. When was you T urnkey ? 

Mr. Bouch. I was not Turnkey till after Mr. Arne's Death. 

Mr. Att. Gen. Did you ſee him in the Strong Room ? 

Mr. Bouch. I ſaw him in the Strong Room twenty Times, for I was 
then endeavouring to get to be Turnkey. 

Mr. Att. Gen. Who had you the Place from ? 

Mr. Bouch. From Mr. Huggins ; and during the 
vouring for it, I ſaw Mr. Arne in the Strong Room, 


Call James Tucker. 

Mr. Att. Gen. Do you know the Place that is called the Strong Room 
in the Fleet Priſon ? 

Mr. Tucker. I do, and was employed by the Bricklayer and Carpenter 
to make the Iron-work. 

Mr. Ait. Gen. Who did you make out your Bill to? 

Mr. Tucker. I made it out to Mr. Huggins, as Debtor. 

Mr. Att. Gen. Who paid you ? 

Mr. Tucker. I made the Bill out in Mr. Huggins's Name, and was paid 
by Pindar, and a Receipt was given in full of that Bill. 


Call Mrs. Eliz. Le Pointz. 

Mr. Att. Gen. Did you know Edward Arne? 

Mrs. Le Pointz. I did. 

Mr. Att. Gen. Do you remember him a Priſoner in the Fleet, and his 
Confinement in the Strong Room ? 

Mrs. Le Pointz, I do; he had been confined two or three Days before 
I went to him; the firſt Time I ſaw him ſitting upon a Bench, and the 
next Time in his Feather-bed, and he was covered therein, and his Bed 
lay on the Floor. 

Mr. Att. Gen. What Condition of Health was he in ? 

Mrs. Le Piintz. I never found him any Way diſtempered, only diſor- 
dered by the Cold and Dampneſs of the Place. 

Mx. Att. Gen. Was not his Voice altered? 

Mrs. Le Pointz. He had a ſhivering Hoarſeneſs upon him. 

Mr. Att. Gen. How long did he continue there ? 

Mrs. Le Pointz. He continued there ſeven Weeks, or thereabouts. 

Mr. Att. Gen. What Condition was the Place in ? 
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Mrs. Le Points. It was building in Fly, and I remember the finiſhing 

70-R Rae , Hon: 2 1 

A. Att Gen, When was Mr. Arne put in 
Mrs. Le Pointe. He was put in as ſoon as it was finiſhed. cg. 
Mr. Att. Gen. Do you believe that was the Occaſion of his Death ?.. .. 


Mrs: Le Pointz. It was impoſſible to he other wiſe; for the Building was 


ſo very green, that you might pull the Mortar from the Bricks with your 


Fingers, and jt was impoſlible any body could be continued therein for 
| ſeven Weeks without being killed by the Dampneſs of the Place; and I 


verily believe that Confinement was the Occaſion of Arne's Death. 
Mr. Ait. Ger. Did you ever ſpeak to any body about his Releaſement? 
Mrs. Le Poirtz. Whilſt he was in this Place, I met with Mr. Hopkins, 
and ſpoke to him to acquaint Mr. Huggins, that it was impoſſible but that 
Arne muſt perith, if continued in that Place; and if he did not ſpeak to 
vggins, I would ſend to him myſelf; to which Heptins replied, he 
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would; and afterwards I met with him, and aſked him, whether he had 


told me he had ſpoke to Mr. Huggins, who ſaid it was no Bu- 
Mr. Juſtice Page. That cannot be given in Evidence, for tis only 


Mrs. Le Peints. (Standing up again) 1 ſaw Mr. Huggins upon the 
Bare, with one Levings, a Quaker, then a Priſoner in the Houſe, and 
Mr. Gybbon, during the Time Arne was in the Strong Room. 

Mr. Serj. Cheſhire. Which Way did he come upon the Bare? * 

Mrs. Le Peintz. I cannot tell; there was then but two Ways, one by 


the Strong Room, and the other through the Houſe. 


Mr. Serj. Cheſhire. Whereabouts is the Strong Rom 


Mrs. Le Pointz. The Strong Room was built ncar the Bare, and joins 


to the End of the Houſe ; and I ſaw them walking together; and that he 
could not well come in or out without coming near the Strong Room. 

; on. Serj. Cheſhire. What did you think was the Occaſion ot his coming 
there | | . 

Mrs. Le Pointz. To take a Survey of the Walls, which were then 
finiſhed, for that I ſaw him look up at them. 5 | 

Mr. Serj. Cheſhire. Did you know Mr. Huggins ? 

Mrs. Le Pointz. I knew him very well. 

Mr. Serj. Cheſhire. When was this ? | 

Mrs. Le Pointx. I take it to be ſome Time in Oober, about fourteen 
Days before Arne died: It was after the Fire happened in Bell- Savage Yard. 

homas Levings was called, and being a Puaker * refuſed to take an Oath, 
and therefore could not be admitted an Evidence. 

Mr. Huggins. It is a great while ago ſince this Matter happened; there 
is no Notice taken by the Courſe of the Evidence how this Matter has 
gone on, and therefore it was very difficult to anſwer particularly thereto ; 
this I do ſolemnly affirm, That during the Time Arne was there, I never 
heard of his Name, that he died, or was in the Strong Room, till that I 
was in the Fleet to be examined. That I never was ſeen in the Fleet Priſon 
while Arne was in the Strong Room; and that no one of the King's Wit- 
neſſes has ſaid, that I uſed any hard Words about Mr. Arnet. There was 
a Suggeſtion of m getting Arne into Bethlehem, it was no Part of my Of- 
ſice as Warden of the Fleet, but I might by a friendly Office uſe my In- 
tereſt with Mr. Taylor ; and that would ſhew me more a humane Man, 
than one guilty of Cruelty. 

That ſome of the Priſoners, who were Witneſſes, were diſcharged the 
Priſon the 7th of September, ſo it was not likely that they ſhould be able to 
ſwear as to Arne's Death, who did not die till Ofober. | 

As to Gybben being Deputy, the firſt Evidence to be produced will be 
the Act for Inſolvent Debtors in 1725, to prove that Gy»bor carried in a 
Liſt purſuant to that Act; and delivered it as Gaoler, and ſwore to it; 
and I muſt deſire, that Mr. Tanner may read the Clauſe in that Act of 
Parliament, where Gaolers are directed to make out a Liſt.of Priſoners; 

Mr. Att. Gen. If you would prove Mr. Gybbon Warden, you muſt prove 
what Conſideration he gave, and what Stile he bore. 

Mr. Juſtice Page. Did the Commiſſioners in that Act take notice who 
was Deputy-Warden or not? Let it be Deputy, or how it would, they 
took no Notice of. that. It would be no Evidence for the King, 

Mr. Huggins. It will prove that Gybbon acted, 

Mr. Juſtice Page. We ſhall ſee that when the Act of Parliament is read, 
I allow Gybbon did act in Fact. 

Mr. Att. Gen. If he had a Mind to 
mult prove it by his Deputation. | 

Mr. Serj. Cheſhire. It is too early to offer this before the Deputation lies 
before us; therefore I ſubmit it, if it is not too ſoon to offer this in Eyi- 
dence. 

Mr. Juſtice Page. I cannot direct the Priſoner how he ſhould proceed ; 

whether this may be of Advantage to him I cannot find: If he be charged 
from a particular Fact that did ariſe by Gybbon, why ſhould not Huggins, 
by the ſame Rule of Reaſon, juſtify himſelf. by any other Act done by 
Gybbon ? | | 

"Vide Act.] Then the Clauſe in the Act of Inſolvency in the Year 1725 

was ordered to be read. 

Mr. Juſtice Page. I do not ſee, upon reading of the Act, it affects any 
Thing that has been ſaid. I take it that the Officer acts, and makes Re- 
turns, and the Law does not fay whether it is the Warden or the Deputy- 
Warden. Mr. Huggins, I dare to ſay you yourſelf will own it; and the 
Uſe that you would make of it is to ſhew, Las he acted as Warden. 

Mr. Huggins. Fultherpe was diſcharged the 7th of September, I deſire 
Mr. Tanner may produce the Liſt, and that it may be read to ſhew that. 

Mr. Juſtice Page. If Fulthorpe's Evidence was laid aſide, yet there are 
Witneſſes enough to prove, that they ſaw you there: However, I muſt take 
notice of what Fulthorpe ſaid; he ſaid, that Arne was a peaceable Man, and 
then gave a Deſcription of the Room ; and ſaid, that the Floor was covered 
with a few Boards; and that he ſaw the Priſoner twice in the Fleet, and that 
he was there at one Time, and looked in at the Door, and then the 
Door was ſhut, and he went away. This Defence ſeems but trifling. 


aker, and inſiſted that this is a Civil Suit, in which he be might be a Witneſs. But the Chief- 
urpoſe a Criminal Proceceding, and therefore he cou!d not be a TR Strange's Reports, Vol. Il. p. 856, 
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prove Mr. Gybbon Deputy, he 


(rss) 
VMI. Ie. | intended it as to the Ciedit of the Witneſs, . | +. 
Mr. Juit. Page. The Man has ſworn honeſtly, and if it was truck 
of tae Evidence it would not ſignify z and I muſt a little aſſiſt vou, as no 
Counſel is allowed but in 'Cafes of High-Treaſon. You was going to 
ſhew the Act of the Deputy, without ſhewing what Authority was given 
to the Deputy. If you have any Inſtrument or Agreement by which you 
conitituted Gybbon Deputy; you muſt produce it. 3 
Mr. Hugg. My Lord, I cannot produce it, becauſe it is in the Hands of 
the Widow Gybbon, or ſome other Ferſon; and we are at this Lime in 
uity... | | | . 
Mr. Juſt. Page. Affairs of this Nature have always been done by In- 
denture—as the Sheriffs of London to their Under-oheriff—and then you 
muſt have a Counterpart. SF og OR OWLS „ 

Mr. Hugg. My Lord, I never made any ſuch Indenture; I defire Mr. 
Tanner may be aſked, who appeared as Warden upon the Inſolvent Act? 
* Mr. Tanner, Mr. Cybbon, my Lord. | 

Mr. Juſt. Page, Do you believe he was Deputy or not? 

Mr. Tanner. 1 Lakes upon Gybbon as a proper Officer. 

Mr. Juſt. Page: Who do you think was Warden? 

Mr. Tanner. I cannot ſay who was Warden. 

Mr. Juſt. Page. 1 tought you would not have equivocated. You are 

a good Officer, * ] ſhall never examine you as a Witneſs. | | 
Call John Jeffreys, Keeper of the Compter. ( Vbo was ſworn.) 

Mr. Hugg. | 7745 pray acquaint the Court what Agreement 

was made betwen Mr. Gybbon and me. | * = 

Mr. Jeff. There was a Writing made, and I was a Witneſs to it, but 
did not know what it was. TH | | | 

Mr. Juſt. Page. Mr. Huggins, the Queſtions that you ask, you muſt 
firſt explain to the Court, | 

Mr. Hugg. I defire Mr. Jeffreys may be asked, if he was preſent at the 
Agreement? --- Mr. , ] was preſent. 

r. Hu:zg. Was there any Writing ſigned ? 

Mr. Juſt. Page. You muſt take care to produce the Writings if you 
examine to them. | 

Mr. Hu g. I have ſent a Man for the Receipt of 100c/. 

Mr. Juſt. Page. 1 cannot comply for the ſame Title made under your 
Grant to be given in Evidence for the Grantor : It was a Title from you, 
and how you will do to prove this by Word of Mouth, I cannot ſee how 
it can be done; for when a Treaty comes into Articles and Writing, the 
Treaty by Word of Mouth is at an End without the Writing is produced. 
Mr. Hugg. I was going to explain myſelf, and was over-ruled. 

Mr. Juſt. Page. When once Articles are come to be a Conveyance, ex- 
cept it is to explain that Conveyance, and except it is to diſcover ſome 
Fraud even in the Conveyance when given, it cannot be ſpoke to. 

Mr. Baron Carter Leing gone out of Court, now returned, and Mr. Fuftice 
Page took notice to him of what had paſſed in his Abſence. 

Mr. Huggins's Aim is to ſhew, that Mr. Gybbon was ſole, intire, acting 
Warden; and that no Act of Gybbon's ſhould affect him; and had the late 
Act of Inſolvency read, and thought to have read the Schedule, but that 
could not be read. Mr. Huggins aſked who brought in that Schedule, and 
alked Mr. Tanner, whether Mr. Gybbon brought in that Return as Deputy 
or not; who ſaid that he did not know who was Warden, but that Gybbon 
was the proper Officer : Now Huggins carrying this Matter further, would 
have Gybbon appear to be his Deputy, and has now called 7effreys to prove 
that Deputation. Jeffreys ſays, that it was in Writing, and I could not 
allow Jeffreys to give in ee what was in Writing. Huggins ſaid in 
Anſwer, that there was no Counterpart, and that Gybbon's Widow had 
ſuch Appointment. I ſubmit it if it was not his Act and Deed, if Mr. 
Gybbon allowed of it, he | 

Mr. Hugg. My Lord, it is only a Receipt. 

Mr. Jeffreys. My Lord, it was a Receipt for 1000/. and no Agreement. 

Mr. Hugg. Mr. Gybb:n agreed with me for 500. per Annum; and lik- 
ing the Bargain made a Depoſit of 10007. and this was all the Writing be- 
tween us, and in it declared that he was to pay gcol. per Annum, on Con- 
dition of having the Rents of the Houſe and Shops in J//minſter- Hall, 
and required a Depoſit of 1000l. and a Parole of three Years may amount 
to a Leaſe or Demiſe. | 

Mr. Baron Carter. At fix Months End Gbbon deſired to have it renew- 
ed, and came to the ſubſequent Agreement for gool. per Annum for three 
Years. If the Court could fee that Agreement, whether it do not amount 
to a Leaſe, there may be a Demiſe in it, but how far the Court will lay 
their Commands to produce it, we ſhall not now determine ; it would be 
very hard to have it out of his Power, and not to admit him to give Evidence. 
r. Att. Gen. The Law requires the beſt Evidence that is to be given; 
ſuppoſing that that Writing was loſt, he might be admitted to give Evi- 
dence that it was loſt, If it was in the Hands of any Officer of the Crown, 
and they wanted to be admitted to give Evidence as to the Contents, whe- 
ther upon giving Evidence, that the Thing was in Being, and in the 
Hands of a third Perſon, they ſhould give Evidence Parole as to that. 
Mr. Juſt. Page. Suppoſe a Man receive Money by falſe Tokens, but 
by ſome Accident it is got into other Hands, and he uſes all the Care and 
Art he can to get it, and proves that he cannot come at it, it would be hard 
to convict a Man, if he cannot come at the Writing. It is the ſame in 
Caſes of Life and Death, | y Forgery and falſe Deeds. 

Mr. Bar. Carter. I agree your Notion is right in Caſes of Civil Ac- 
tions, for if he can't give ſuch Evidence as the Fw ives againſt it, he has 
a Remedy at Equity ; but in this Caſe, where a Man ſtands indicted for 
Murder, where can he have his Remedy? I am ſure we ſhould be guilty 
of Murder, if we inſiſted on it; Huggins ought to give an Account, that 
he can't come at ſuch Agreement. | 

Mr. H»gg. Mr. Jeffreys ſays, that he applied to Mrs. Gybbon, and Mrs. 
Gybbon told him, that it was in the Hands of one J/ilſon, her Clerk in 
Court, and he could not tell whoſe Hands it was in. 

Mr. Teffreys I have a Copy of that Writing, which has been in my 
Hands long before any Conteſt happened to Mr. Huggins, for it was 
written at the ſame Time the Receipt was given. 
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Charge of Repairs during the four Years? . 


gin for him to do. 


= TOs) 
Ir. Juſtice Page, Is it a true Copy 7. FFF 
eee e 
The Copy of the Writing read —— And it appeared ts M witacſed by ut. 
Je rept, the 264h inen è 3, 
Mr. Hugs. Have you. ad any, Conver ſation with Mrs. Gy:bon | | 
Mx. WW Mrs. Gybbon came to me about fourteen; Days ago. 
Mr. Huge ug a. a 


= ” 
„ 


Was there any Talk of any ſuch Thing as or” 
tees a e 2 oh _ _ on _ 
Mr. Jef. There was no ſuch Word mentioned as a Leaſe or Articles 


85 ene 
r. Hugg. Do you know of any Articles of Agreement: 
Mr. Jef. I don't believe there was any, for I was very converſant wi 
Mr. 651 but never heard him . are 5 2 J ern 
Mr. Hugg. How long did Gybbon continue in that Office? ? 
„„ TSS. i a I, ee On 
Mr. Att. Gen. What do you mean by that Office; did he continue to 
act for thoſe three Years ? CAO ũ ͤ/m 8 
Mr. 7eff. He did, and one Vear longer, which I apply'd. to Mr. Hug- 


Mr.{Juſt. Page. You was preſent at the ſettling of the Ice between 
Mr. Huggins and Mr. Gybbon : at the Bottom of the Account there are 


ſome [tems that have no Sums to them; pray how did that happen * 


Mr. Ja. My Lord, it was not ſettled. LEN” . 
Mr. Juſt. Page. Was any Thing mentioned, who was to be at the 
Mr. Jeff. Mr. Huggins made a Memorandum at the Bottom of the Paper. 
Mr. u. It es ed at the End of four - ) wy * > 
Mr. Juſt. Page. The Repairs of the Priſon was left a Blank. 
Mr. Hugg. 1 anſwer to that, my Lord, that it was ſettled at the End 
of four Years ; Mit Jef" 9s was then preſent. Your. Lordſhip ſeems to 
take it for a Leaſe of three Years. | 1 


Mr. Juſt. Page. It is neither the one, nor the other, tithes Link or 


Agreement. Ws 42 ” 
r. Hugg. My Lord, Jeffreys ſaid there was no other Agreement. 

3 Call Ges Wella. (I bo was worn.) we 14 

Mr. Hugg. When did Gybbon enter upon his Office? © tn 
Mr. George Welland. Mr. Gybbon entered at Chriſtmas, 1722, and I was 

concerned for Mr. Gybbon before, and by his Direction acted, and he always 

paid me my Fees, and I never received any Thing from Mr. Huggins... 
Mr. Hugg. Who bere all Expences relating to the Gaol ? 5 
Mr. Nell. Mr. Gybbon. SORE | 


Mr. Huggins. How long did he act? „ Ft 


Mr. Well. Mr. Gybbon was in four Years and a Half. 
Mr. Hugg. What do you know about Arne? |; 
Mr. Well. I was there then, and Arne was committed about the Middle 
of May, and at the latter End of September, Hopkins was ſent into the Coun- 
try to Shropſhire, and I acted till October, and I was requeſted by Mr. 
Gybbon to go to the Company of Upholders relating to Mr. Arne. He was 
brought in May, and * at the Vine, and made his Eſcape, and then grew 
difordered in his Senſes. Some of the Priſoners come and brought a Bed 
of Mr. Howard's, and I ſaw him ſtark naked; and being deſired, he was 
ph as Stron Hoo * the Requeſt of the "ewe | 
r. Hugg. What was done upon your Application to the Company of 
Uphelders ?---Mr. Well. They wok Chen of him. : 19 7 
The Witneſs had a Book in his Hand, which he called a Check- Book. 
Mr. Hugg. Pray give an Account, whether I gave any Direction relat- 
og the Priſoners ? 2 
r. Well. I never ſaw Mr. Huggins there but twice, and that was, 
when the Prethonotaries were there. 8 
Mr. Hugg. When had you that Book delivered to you ? 
Mr. Well. Two Days before Mr. Fitch died ; the Book was brought 
into my Hands, which I continued to act in till Mr. Bigrave came in. 
Mr. Hugg. By the Writing in that Book, I can prove Hopkins out of 
Town. hen was Zophins out of Town ? | | 
Mr. Juſt. Page. I will call Fultherpe to clear up this Matter. 
Fulthorpe was called again. | 
Mr. Juſt. Page. When was it you ſaw Mr. Huggins at the Fleet Priſon? 
Mr. Fultborpe. It was ſome time before I was diſcharged. It was about 
a Month before Mr. Arne died, and 1 likewiſe ſaw Mr. Farrington at the 
ſame Time, Mr. 1 was there, and then came in with Huggins. / 
Mr. Juſt. Page. How ofen did you fee Mr. Huggins there? _ 
Mr. Fulth. I ſaw him twice at the Priſon, but once at the Strong Room. 
Mr, Juſt. Page. What Time of the Day was it you ſaw Mr. Huggins there! 
Mr. Fulthorpe.. It was between Eleven and Twelve, and there were there 
Mr. H-ggins, Mr. Hopkins, and Barnes; and I ſaw Mr. Huggins walking 
upon the Bare, when Levings the Quaker was there, and J believe Mr. 
Gybbon with them. | 
; Thomas Farrington was agein called. ä 
Mr. Juſt. Page. Who was at the dtrong Room when you ſaw Huggins there! 
Mr. Farringtin. There were Mr. Huggins, Hopkins, and Barnes there. 
Mr. Hugg. I beg Leave to obſerve, that Fulthorpe was diſcharged on the 
7th of September, and whether I may not be allowed to examine Mellau 
again, to know if Mr. Gybboen did not give all Orders, and to prove that 
the conſtant Uſage was not to have the Coronet fit upon Bodies in 
aw Proceſs. 5 
r. Juſt. Page. You may ask what Queſtions you think proper, for! 
will ſtay here till To-morrow Morning, to give you an Opportunity of 
going on with your Defence in your own way. | P 


Mr. Hugg. I defire then, my Lord, he may be asked, whether Gyibo# 
did not give all Orders relating to the Priſoners ? | 
Mr. 2 He did. : 
Mr. Hugg. Whether the Coroner was called in to fit upon any Bodies, 
but in Execution ? 
Mr. Well. We never had the Coroner, but upon Execution. 


Mr. Hugg. Whoſe Servant was Barnes ? {34 1 
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Fir Higgins.” Did you ever ſee me and Barnes together? 
Mr. el. I don't believe | ever did. „ * 
Mr. Hug. At whoſe Requeſt was Arne put in the Strong Room ? 

Mr. , At the Requeit of the Priſoners. -  _ 
Me. Juſtice Pag. Name at whoſe Requeſt he was put in. 

F TT DEN | 
Mr. Juſtice Page.” How came you to know it? 

Mr. Vel. I was in the Lodge. de INT 
Mx. Juſtice Pope. Was you then preſent ?——Mr. Vel. I was. 

Mr. juſtice Page. Can't you name one of them? 

Mr. Vl. No, none of them are how in Gaol. 

Mr. Juſtice Page.. Was not Farrmgton then a Prifoner ? 

Mr. K l. He was. 3 oy | 

Mr. Juſtice Page. How long is it ſince yo was concerned in the Priſon? 

Mr. Vel. In Adichaelmas 1722, and 1 know nothing of it before. 
Me. Juſtice Page. Was there not a Benefit to the Warden for Day- 
Rules Mtr. Vel. Yes. 

Mr. Juſtice Page, Who was the Money accounted to for? 

Mr. Vel. It was accounted for to Biſbop. The Clerk of the Papers 
always received the Money, and I have been there ſeveral Times at the 
Payment of Money, - 5 55 

r. Lee. Was it not uſual to give Money for the Liberty of the Rules? 

Mr. Vel. Mr. Gybbon made it a Cuſtom to take Iwo Guineas for 
every Hundred Pounds, for the Liberty. 1 

Mr. Lee. Do you know of any Money paid to Mr, Huggins ? 

Mr. Nil. I don't know any was. 


Mr. Lee. | Was you there when the Strong Room was built? 
Mr. Hel. I was, and Arne was the firſt Perſon that was put in. 
Mr. Lee. I aſk you, whether it was all finiſhed? 
Mr. Vel. I believe it was floored. | 
Mr. Lee. Woas it not an arched Vault ? h 
Mr. el. It was a Kind of a Vault, and there was a Bench in it. 
Mr. Lee. Where was it ſituated? _ 
Mr. Wel. It was about three Yards from the Dunghill. 
Mr. Lee. Had Arne a Bed there? 


Mr. Vel. He had a Bed in it. | | 

Mr. Lee. Was he not in a naked Condition? 

Mr. Vel. He was in a naked Condition, which proceeded from his 
Maducſs. | | 


Mr. Lee. Was that a Place fit for a Man in his Condition to be kept in ? 

Mr. Wel. It was. | 

Mr. Lee. Is there any Place ſo bad.in the Priſon ? 

Mr. Wil. There was a worſe Place where I lay, called Julius Cæſar's 
Ward. 

Mr. Lee. How could it be worſe? 

Mr. til. Becauſe many People lay in it. 

Mr. Lee. Whether Writs were not directed Deputato, or Locum Tenenti? 

Mr. Wel. They were. | 
Mr. Lee. Who were the Writs returned by ? 

Mr. Vel. By Mr. Huggins. | 

: Call John Browning. 2 was ſworn.) -» 
Mr. Huggins, How. long have you known the Fleet Priſon ? 

cha Browning. I have been a Priſoner there above twenty Years. 

Ar. Hugoins, When any body died in the Fleet, except in Execu— 
tion, was there any Coroncr's Inqueſt ? 
Mr. Prowning. Never, but when in Execution. Mr. Dickſon, who 
was Clerk of the Papers before Huggins came, told me ſo. 
M.. Higgins. My Lord, the'Frifon being very full, it being againſt 
the Time of an Inſolvency, the Priſoners grew very riotous, and Mr, 
G;bten could not come in, ſo that there was no Place but the Strong 
Room to put Arne in. | | 

Cull Mr. Samuel Green. | 

Mr. Huggins, What was the State of the Priſon, and the Condition 
of it in 1725? 

Mr. Green. I was had in in February 1724, and came out the Jatter 
End of June 1725, and I apply'd to Mr. Gyblon in Februsry 1724 for a 
Room; Mr. Gybben ſaid he could not help me to one; then I apply'd to 
the Priſoners, and gave a Guinea and a Half to them for one, 

Mr. Huggins. Was there a Court of Inſpectors? | 

Mr. Green. Yes, and I was one of them, and every Priſoner that came 
in paid 5s. in order to apply to the Court of Common Pleas to regulate 
the Fees. 

Mr. Huggins. You did place People in Rooms. Did you puniſh any 
Priſoners ?-----Mr. Green. I cau't fay we did. 

Mr. Huggins. Did the Warden dare to come in ? 


Mr. Green. He did not. 

Mr. Juſtice Page. Could the Priſoners ſet open the Gates? 

Mr. Green. They could not ſet open the Gates, becauſe there was a 
Turnkey, 

Mr. 3 Did Mr. Gybbon offer to come in? 

Mr. Green. Ke d. d. 


Call Mr. William Howard. 

Mr. Huggins. Did you know Edward Arue? 

Mr. Howurd. Nr. Arne came in about three Weeks before I went out, 
and he was in the ſame Room where I was, and wanting ſome Goods, 
Arne offered me much more than I thought they were worth ; for which 
Reaſon I did not apprehend him to be in his 5 — Underſtanding. 

Mr. Huggins. Did you deſire him to bring tome Friend ? | 

Mr. Howard. I think I might defire him to bring ſome Friend. 

Mr. Higgins. How much might he offer! 

Mr. Howard. He offered me Nine Guineas, but I took Three, when 
I ſold them to his Friends. 

Call Mr. Daniel Woodcock. 

Mr. Huggins. What co you know of Edward Arne; 

Mr. I up,. He came into the Fleet Priſon in 1725, and I was a Pri- 
ſoner a Year and a Half before that, in 7uly 1723, and continued there 
till September 1725: and | remember Arne's being there ſome time before 
I was diſcharged. | . 

Mr. Huggins. Was you there when he was carried into the Strong Room? 

Ivir. II cdcact. I was. . | 

Mr. Huggins, Was you in the Cellar, when he was taken from thence ? | 


| 


. for the Murtler bf Edward Arne! 


Mr. Alland. Mr, ©,bhen's Servant, 1 ſaw Cyiben pay him Money. ö 


| 


(126) 
2. Mr. Wardexck, 1 was upon the Stairs, when he was batrlell into the 
Stipug Robm : He lay up and down in the Goal in the Common-Hall 


and Cellar, till he was carried into the Strong Room, atid he was in it till 


I came away. CJVVVV . 
Mr. Hugging, Was you ever in the Strong Room! 
ow 22 cock. re | * | q 1 ; riet 
r. Huggi o you remember the building of it 
Mr. 22 4 . | ; EK 
| How near to the Layſtall and Dunghill is it? 
Mr. Meodcocl. ithin eight or ten Vards. | 
Mr, Huggins. Are there any Lights! 
Mr. Hoedcock. There is a 50 
FIRE Dope oe $45, | | 
Mr. Huggins. Whit is the Wall made of ? | 
Mr. N codcock. Lime and Brick, as other Walls are. 0 
Mr. Huggins. How long was it finiſhed before Arne was carried in ? 
Mr. Moodcoct. I can't be certain. | | 
Mr. Auggins. Did you ſee Arne let out at any time? 
Mr. H/oodcock, I faw him let out, and he run about ſtark Naked. 
Mr. Huggins. Did you ever ſee him naked before he was put in there? 
Mr. Noodcoct. No. | 


Mr. Huggins. 


Mr. Huggins. Did you ever ſee me at the Priſon ? x 

Mr. Wozdcoick. Yes, when the Prothonotaries were there. 
hos Huggins. Did you think you ſhould have known, when I came 
there EE . 

Mr. Woodcock. It was as well known, as if the King had made a 
publick Entry. | 

Mr. Huggins. Was it not for the Priſoners Security to have Arne put 
there? Mr, Mode. I think it was. 


Mr. Huggins, Who ſold Arne his Goods ? 

Mr. Medea. Captain Howard fold Arne his Goods. | 

Mr. Huggins, My Lord, I muſt obſerve that the Court of Inſpectors 
puniſhed Friſoners. Did not the [nſpeQors puniſh their own Priſoners ? 

Mr. Woodcock. Ves, they put them in the Stocks. 

Mr, Huggins. Could Mr. Gybbon come into the Priſon ? 

Mr. Woeodc:ch, He could not. 5 

Mr. Juſtice Page. Why then did you not all go out of Priſon ? 

Mr. Huggins. Did not the Court of Inſpectors diſpoſe of Rooms? 

Mr. Woodcock, I can't ſay. | 

Mr. Huggins, Did you ſee Barnes carry Arne to the Strong Room? 


Barnes; and there was a Complaint made to the Court of Inſpectors; but 
not about this Man, but about others. 

Mr. Huggins. Was he a quiet Man? | 

Mr. J/oodceck, I ſaw no other, than his running avout like a Madman. 

Mr. Hugcins, How many Days was Arne in the Strong Room before 
you was let out of Priſon ? 

Mr. HIdedececk. 
was an Application made to the Court of Common Pleas, and I made an 
Affidavit againit Barnes, 

all Mr. Samuel Humphrys. ; 
Mr. Huggins. Was not you Steward of the Court of Inſpectors ? 
Mr. Humphrys. 1 was Steward for ſome conſiderable Time. 
: 42 Huggins, When was the Court firſt erected, and upon what Occa- 
ion | 

Mr. Baron C:r/er. Mr. Huggins, how can you apply this, I can't ap- 
prehend. Mr. Humphrys, what do you know of Arne or the Strong Room? 

Mr. Humphrys. Mr. Arne was a Priſoner there, when l was there firſt. 

Mr. Baron Carter. Where was he when he came firit ? 

Mr. Humphrys. A Perſon of his Name came there, whom I knew, and 
I went with him to ſee Mr. Arne, and he lived intemperately. This Gen- 
tleman, after he had been there, had ſupplied him with Money, which he 
ſpent in Liquors ; and after ſome time he was much altered in his way, 
and I ſaw him one Day walking with his Hat and Wig off in the Rain, 
and took Notice of it; and after that he proceeded to further Extremities, 
and took up a Brick-bat, and throwed it upon the Bare. 

Mr. Juſtice Page. Do you believe he had any Deſign againſt any body? 

Mr. Humphrys. I believe he had not, 

Mr. Juſtice Page. Did he ever hit any body ? 

Mr. Humphrys. I do not know that he did, but we had apprehenſions, 
that he might, after being in that Condition; he was an Object of great 
Compaſſion. 


Mr. Huggins, What was his Behaviour?“ | 
Mr. Humphrys. His Behaviour was ſuch, that he was not fit for a 
Bed- fellow. 

Mr. Huggins, Do you know any Thing of his being put into the 


Strong Room ? 

Mr, H:mphrys. Before he was put into that Place I was diſcharged. 
Mr. Huggins, Do you remember that you ſav me there ? 

Mr. Humphrys. I don't remember I ſaw you therep except when the 
Prothonotaries were there, i 

Mr. Huggins, Was that Room built when you was there ? 

Mr. Hun phrys. According to the beſt of my Memory, that Room was 
built while 1 was there. 

Mr. Huggins. Was it not a Stable before? 

Mr. Humphrys. There was a Stable, but I don't apprehend it was 
built on that Spot. 

Mr. Huggins, Was you preſent at any Time, when the Priſoners 
deſired to have Arne put into the Strong Room? 

Mr. Hunph1ys. I do not know it; it was after that I came away. 
Mr. Huggins. Did Gybbon dare to come into the Priſon without 
Leave of the Inſpectors ? | 
Mr. Humphrys. Mr. Gybbon was very unwilling to come in, and I he- 
lieve the Reaſon was, he could not come in with any Safety, Mr. Gybbon 
ſent one Day to ſome Gentlemen of the Maſter Side to know, if he 
might venture with Safety to the Fliet Priſon, for that he had a mind to ſce 
the Repairs; upon which Anſwer was returned, that he might come in; 
and Mr. Gybbon came in, and I went about with him. 

Mr. Huggins. I defire he may be aſked, whether, if any Man was in- 
jured, would they not have complained of it ? . 
Mr. Humphrys. I was there when Arne came in, and diſcharged 


before he was put in the Stropg Room. 
Call 
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ace to put in Drink at, on the Side of 


Mr. Woodcock. I ſaw Arne as he was going to the Strong Koom with 


I was let out about the 4th. or 5th of September, there 
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Twelve 1 had been there, 
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id you ſee me in the Priſon durir the Time Mr. 
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Arne was there? © 


54 


Mr. Dean. During the Time was there, which was till the 1 2th of” 
| there; 1 was diſcharged on the 9th, but 


14th of September, you was hot 
Veek after. 1 1 5 1 
Nr. Huggins. Was it the Opinion of the Priſoners that Mr. Arne 
7 éð[ TTT 
j ò ½d OY us pb - ena Wm" FAR 
Mr. Huggins. Who provided him Victua s 
Mr. Dean. One Mr. Louden found him in Meat and Drink, and he 
was allowed for it. I have Yeen Mr. Louden in the Room. © . 
Mr. Huggins. Who kept the Key of the Strong Room ? 
Mr. Dean. I don't know who kept the Key. 
Mr. Huggins. Did you fee Arne there? 8 8 a 
Mr. Dran. I have ſeen Arne in the Strong Rœom. 
Mr. Huggins. When was he carried t | 


ere? | % 
Mr, Dean. He was committed to the ; bY Room in Fuly, or the Be- 


ginning of Auguſt. rata ; 1 
Mr. Huggins. Did you ſee me with Gyn? | 
Mr. Dean. 1 went round the Bare when Mr. Gybbon was in the Pri- 
ſon, and was ubon the Bare with him. 
10 7 ft Gen, Did not Gybbon's Servants come in? 
Mr. Dean. They did, and Gybbon came to Chapel. 
My. Att. Gen. Whereabouts is the Chapel ? 
Mr. Dean. The Chapel is within the Walls of the Priſon. | 
Mr, Ait. Gen. If Mr. Gybbon dare to venture to come to Chapel; how 
eame he not to come at other Times ? ogy 
Mr, Huggins. Pleaſe to aſk, whether, if between the Hours of Ten and 
I muſt not have been ſeen ? 
Mr. Dean. Captain Pattiſon and others went round the Priſon with Mr. 


Gybbon, * 


Mr. Huggins. The Queſtion is, If I had been there, whether you would 


not have ſeen me ? 

Mr. Dean, I ſhould. e e e 

Mr. Huggins. Had not Arne a broken Conſtitution? 

Mr. Baron Carter. Mr. Huggins, I cannot admit you to go into that 
Evidence; I don't know what Advantage it will be to you, you are go- 


ing to prejudice yourſelf; for if he had a broken Conſtitution, there was 


leſs Reaſon to put him into the Strong Room. 
| 9885 Call Mr. John Louden. 
Mr. Huggins. My Lord, be pleaſed to aſk Mr. Leuden, whether he had 


the Care and Cuſtody of Mr. Arne? 


Mr. Juſtice Page. Anſwer that Queſtion. 
Mr. Lowden. I knew Mr. Arne before he came to Priſon, I had ſome 


Acquaintance with him; he came into Priſon about the latter End of 
Fune, and ſome Gentlemen ſpoke to me to have Mr. Arne table with me, 
and he allowed me 55s. per Week ; but the Gentlemen grew uneaſy at his 
Dining with them, becauſe that he was ſomething out of Order; and ſome 
Time after growing worſe, the Gentleman with whom he lay quarrelled 
with him, and I could not afford to board him any longer, he not being 


able to pay me; and after he was turned from my Table, ſome of the 


Upholders Company came and deſired me to dine him as uſual; and every 
Morning I carried him a Breakfaſt, and a Plate of hot Victuals and Drink, 
and I had the Key of the Room in two or three Days after he was put in. 

Mr. Juſtice Page. How came you by the Key? 

Mr. Louden. Sometimes it was Half an Hour, ſometimes an Hour 
before I could find the Officer, and I ſaid, if they would not let me have 
the Key, I would not furniſh him with Victuals. 

Mr. Juſtice Page. You had the Liberty of going in, could you let him out? 

Mr. Louder. Though I had the Key, and had the Liberty of going in, 
J had no Power to let him out. He was never out, from the Time he was 
put in, but once, and that was when ſome Servants of the Upholders 
Company came to fee him, and then Barnes locked him up again; and 
when he was out he was ſtark naked, and run into the Chapel with the 
Feathers all about him, and I went ts take him to carry him in again, but 
he was very ſturdy, and would not let me. | 

Mr. Huggins. in all the Time you had the Key, and the Cuſtody of 
him, which was from the third Day after his going into the Room, till 
three Days of his coming out, did you ſee me in the Priſon ? 

Mr. Louden. I did not. N 

Mr. Huggins. Do you think you ſhould, if I had come? 

Mr. Louden. Yes. . | 

Mr. Huggins. If I had been in the Houſe, ſhould you have ſeen, or 
heard of it ?---Mr. Leuden. I ſhould. 

Mr. Huzcins. Did any-body fit up with Mr. Arne? 

3 Louden, There was ſomebody ſat up with him a few Nights before 
he died. 

Mr. Huggins. I ſubmit ic to you, my Lord, whether I ſhall produce the 
People of the Upholders Company that ſat up with him. 

Mr. Juſtice Pate. That will be of no great Uſe to you. 

Mr. Huggius. Was there a Court of Inſpectors, who governed the Pri- 
foners ?---Mr. Zouden. Yes, there was. 
lr. Heggins. Do you remember you ſaw Mr. Gybbon there then? 

Mr. Londen. No. 

Mr. Huggins. Did the Priſoners diſpoſe of their Rooms? 

Mr. Leuden. Ves. 

Mr. Baron Carter. I don't underſtand very well what way you propoſe 
to make your Defence; if Mr. Gybbe: had the (ole Power, then the Court 
of Inſpectors could not; firſt Mr. Huggins is not concerned, becauſe Gyb-= 
ben was ; and then he could not be concerned, becauſe the Court of In- 
ſpectors was. Mr. Huggins J take to be Warden, and Gybbsn Deputy- 
Warden. 

Mr. Attorney-General. What kind of a Place is the Strong Room ? 

Mr. Lenden. It is a Brick-wall, and arched over with Bricks, and the 
Floor is boarded, and at that Time a Bench went acroſs the Room. There 
is a Hole over the Door, with four or five Iron Bars, and a Hole big 
enough to put Qurt pot in by the vide; it was a new built Room, 
about fix or eight Weeks before frze was put in, there was no Chimney, 
Fire-place, nor any Convenience to eaſe Nature. 

Mr. Att. Ger. Was it not the Occation of his Death? 


Mr. Aouder It was poſlible it might. I believe it might do him Pre- 


judice as to his Health. 
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Mr. Landen. Tbe Coon ages, it to him again. 
Mr. Att. Gen. As you came to take charge of it, did you always keep 
the Key ?---Mr. Louden. Sometimes I had it, and ſometimes they had it. 
Mr. Juſtice Page. Do you believe you could have lived there fix Weeks, 
if you had been put in that Room? „CC .o - 
Mx. Louden. I don't believe I could. F 

8205 Call Morgan 


K 


Mr. Gwyn. Yes. thay SE he hu bk 2 
Mr. Huggins. Did you ſee me in the Houſe during that Time ?+  -' - 

Mr. Gwyn. I did not hear that you had been in the Houſe all the Time 

* 14 8 5 5 L 


he was a Priſoner there, nor did I ſee ub. | 
Mr. Huggins. Do you think if T had come, you ſhould have ſeen me? 


Mr. Gwyn. I do think I ſhould. N "Doe 
Mr. Huggins. My Lord, I have Witneſſes to prove that I was in Hanp- 
Hire from the Beginning of September till the Middle of September; that 


one Part of the Lime that Hopkins and myſelf are ſaid to be at the Strong 
Room I was out of Town, and another Part that Hopkins was out of Town, 


Call William Huggins. | 
Mr. Juſtice Page. Youare Son to the Priſoner? © © 
Willam Huggins. I am, my Lord; I have a Houſe in Hampfhire;' and 
I remember by ſeveral Circumftances, chat my Father came there the 
3 | =—— + #3 


iſt of * er, and continued till the 14th or I 5th. 
Mr. Huggins. Was I from your Houſe during that Time? 
William Huggins. Neither my Father nor myſelf were; that being the 


Town at Sir George Oxenden s. | 
Call Richard Smith. 


Mr. Huggins. I deſire he may be aſked, my Lord, whether he ſaw me in 
Hampſhire, in 1725, at my Sons? OE Wen TT 

Mr. Smith. I ſaw Mr. Huggins in Hæmpſbire about the 14th 
or 15th of September in that Year ; and he was likewiſe there ſome Time in 


47 

r. Juſtice Page. Was Mr. Huggins twice there in that Summer? 
Mr. Smith. He was there fer a great many Days at one Time. 
Mr. Juſtice Page. Did he go up to London, and come down again? 
Mr. Smith. I cannot ſay whether he did or not. * 
Mr. Juſtice Page. Did he come up and down ſeveral Times ? 
Mr. Smith. He was conſtantly there for ſome Days. 
Mr. Juſtice Page. W hat are you? | 3 
Mr. Smith. I am Tenant to the Eſtate which Mr. Huggins purchaſed. 

Call Robert Knight. | 

Mr. Huggins. Do you know of my being at my Son's Houſe in Hamp- 

ſhire, in 1725 ? | 
Mr. Kn:ght. You was there between the 4th and 11th of September, and 

aid fifteen Days. | 
Mr. Huggins. When did I return ?---Mr. Knight. The 15th. - 
Mr. Huggins. Was | there in Auguſt too? 

Mr. Knight. You was there between the gth and 14th, and ſtayed ſeven 


Days. 
Call Charles Bird. | 

Mr. Huggins. Do you know of my being at my Son's Houſe, in Hamp- 
Hire, in 1725? | 

Mr. Bird. You was there in Auguſt, 1725, about the 7th, but can- 
not ſay how long you ſtayed there; then you came down on the 1ft of 
September, and returned the 15th of the ſame Month. 

Mr. Huggins. My Lord, I went from thence into Beriſbire. 


| Call James Green. 

Mr. Huggins. Did you ſee me in Hampſhire at my Son's in 1725? 

Green. I was a Servant then, and lived in Hampſhire at the ſame Times 
and you came there on the firſt of September, and continued till the Ele- 
venth ; and in the ſame Year you was there in Augu/t, 

Cal! John Tucker. 

Mr. Huggins. Who are you Servant to? 

Tucker. To Sir George Oxenden. 

Mr. Huggins. Was I any Time in Berkſhire in 1725 ? | | 

Tucker. You was there in September, 1725; and on the 17th I carried 
you from Mittenbam, in Berkfhire, to Henley upon Thames. | 

Mr. Huggins. Did you carry me any further ?---Tucker, No. 

Mr. Juſtice Page. When did Mr. Huggins come there ? 

Tucker. I did not mind that; I know the Time when I carried him 
from thence, but cannot tel] when he came there. 


Sir George Oxenden. 

Sir George Oxenden. My Lord, Mr. Huggins ſaid he came from his Son's 
about the 15th of September, and ca o Henley about the 17th, I re- 
member very well that Mr. Huggins was at my Houſe in Beriſbire, becauſe 
Sir Cecil Biſhop being there (it was the Day before or after Matlington Fair, 
which was the 18th), Mr. Huggins offered to purchaſe a little Farm of 
him, which Mr. Huggins ſaid he would make a Preſent of to his Son, 
which, I thought, was a kind, good-natur'd Act: He went away on the 
17th or 18th, and | rather believe it was the 18th, becauſe on that Day 
I went to Matlingten Fair. 

Mr. Juſtice Page. How long did Mr. Huggint ſtay at your Houſe ? 

Sir George Oxenden. Mr. Huggins was not there above two Days, and 
ſaid that he came out of Hampſbire. | 

Call Daniel Hopkins. 

Mr. Huggins. I muſt obſerve, my Lord, the Witneſſes ſaid, that Mr. 
F:pkhins was with me, that he was preſent at the Strong Room. | 
Mr. Juſtice . Mr. H:pkins, pray when did you go out of Town? 

Mr. Hopkins. 1 went in the Oxford Coach on Monday, the 27th of 
September, 1725, and got to Oxferd that Night; and on Tueſday took the 
Vorceſter Coach to V{:reton in the Marſb, and went from thence to a Place 
called Barton, to one Mr. Oa#ley's, a Relation's. By 

Mr. Huggins. When did you return? 

Mr. Hopkins. I came back on the 14th of Ofober in the ſame Year. 

Mr. Huggins. I defire, my Lord, he may be aſked, if ever he ſaw me in 


the Priſon in the Month of September? 1 
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Mr. Huggins. Was you a Priſoner all the while Mr. Arne was there? 


long Vacation, my Father was abſent from his Buſineſs, and was out of 
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1 ee Was you at che Doof of the Strong Room with me? 


ſaw him? - | 
Mr. Hopkins. I cannot ſay how long; I believe it was in the Month of 
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Ae, Ape, No, nor in Oanbef ; for you. was not come back on the 


Z 1 was there by.myſell.. or 
: 3 LE ire. Do you know Mr. Farrington? —Mr. Hophins, Yes. 
Mr. Serj. Cheſhire. Don't you temember that be was there with you ? 

Mr. Heptins. I don't remember any 8 was there then. 

by Serj. Cheſpire. Was Barnes there Mr. Hopkins. No. 1 
c the*Door? 15 

4 Mr. Hoptins. I cannot tell. | 
Mr. Serj Cheſhire. Did you ſee Mr. Arne? 

Mr. | 
zm White, but I cannot ſay What. 
mer Serj. Cheſp. Had nog Diſcourſe about this Man ? 
Mr. Hephins. No. 0 55 
Mr. Serj: — _ _— Gybbon ſend you to Mr. Huggins about 
5 Mr. LE PRINS. No. N 8 ad . fe 
" Serj. Cheb. When you was at the Door, Did you not whiſper to 
any one? Mr. Hopkins. No. VVV 
"Mr. Serj. Gheſh. W hoſe Servant was Barnes ? | 3 
Mr. Hopkins, He was Servant to Gybbon. ö 
Mr. Serj. Cheſb. Who named him a Watchman ? 


Mr. Hopkins. He was a Watchman, when I came there; and I ſaw | 


blen pay him ſeveral Time. 
Mr. Serj: Cheſb. Who was you appointed by ? ; : 

Mr. Hoptins. I was recommended to Mr. Gybbon by Mr. Huggins. 

Mr. Serj. Cheb. Did you do any Buſineſs for the Priſoner ? | 
Mr. Hopkins. Yes, and attended him conſtantly at his Houſe every 
Morning; but I never had any Thing for that Trouble. 

Me. Serj. Cheſb.. Did you buy your Place ?—Mr. Hopkins. No. 

Mr. Serj. Cheſh. Did you take all thoſe Journeys to Mr. Huggins for 

thing ? | | | 
wit” = Hopkins. He had ſeldom any thing to do for me; I was in the 
Morning generally with him about ſeven o'Clock, and left him by nine. 
Mr. Serj. Cheb. Do you know Mrs. Le Pointz ? — Mr. Hopkins. Yes. 

Mr. Serj. Cheb. Had you no Diſcourſe with her about Arne as to his 
Condition? Mr. Hopkins. I do not remember I had. - 
Mr. Serj. Cheb. Mr. Hopkins, pray conſider with yourſelf, and anſwer 
directly, whether or no Mrs. Le Pointz did not deſire you to ſpeak to Mr. 
Huggins about Arne, and you ſaid you would, and that you came to her 
after, and told her, that you had ſpoke to Mr. Huggins, and that he ſaid 
it was no Buſineſs of his? Pray conſider, and recollect yourſelf. 

Mr. Hopkins. I cannot recollect it. | 

Mr. Serj. Cheſb. How did Arne come into the Strong Room? 

Mr. Hopkins. I do not know. . 

Mr. Serj. Cheſp. How long was he there ?—Mr. Hopkins. Six Weeks. 

Mr. Serj. Cheſb. How long was it in that Time before you heard he was 
there ? Mr. Hophins. It could not be long. 

Mr. Serj. Cheſb. How long after the Beginning of the fix Weeks was | 
it that you ſaw him there? | N | 

Mr. Hopkins, I cannot tell how long; it could not be long. 

Mr, Serj. Cheſh. Was there any Matter in the Gaol that you did not 
acquaint Mr. Huggins with? : 

Mr. Hopkins. 1 ſeldom acquainted him with any 7 the Tranſactions. 

Mr. Serj. Cheſb. Do you remember you acquainted him with this Man's 
being in the Strong Room ? Mr. He:pkins. 1 do not know I did. 

Mr. Serj. Cheſb. Did you hear any Complaint of his being in that Place? 

Mr. Hepkins. I cannot ſay that I heard any Complaint of his being there. 

Mr. Serj. Cheſb. I have in my Hand, Mr. Hopkins, an Examination of 
your's, and I would have you conſider with yourſelf, and I will aſk 
ou one Queſtion or two. Do ou think the Keeping the Man in that 

lace was the Cauſe of his Death ? g 

Mr. Hopkins. J had been very credibly informed of the Indiſpoſition of 
Arne before. „ 

Mr. Serj. Cheb. Upon the Oath you have taken, was not Arne's being 
confined in that Place the Occaſion of his Death? : 

Mr. Hopkins. 1 cannot ſay, upon the Oath that I have taken, that it 
was, as he was mad and fick before he was put in the Strong Room. I be- 
lieve the Madneſs was the Occaſion of his Death, ; 

Mr. Att. Gen. How long after Mr. Arne was confined was it that you 


September. ü 

Mr. Att. Gen. Did not you ſee him more than once? 

Mr. Hopkins. I do not remember. f 

Mr. Ait. Gen. 1 aſk you again, Did not you ſee him more than once? 

Mr. Hopkins, J do remember I ſaw him a ſecond Time lying on the 
Floor, and the upper Part of his Body was then naked. 

Mr. Att. Gen. Was any Priſoner in the Fleet confined in ſuch a Strong 
Room before ? | 

Mr. Hopkins. None was put in there before, nor in any ſuch, 

Ar. Att. Gen. What Kind of Room was it? | 

Mr. Hopkins. The Roof was arched; it was built even with the Ground, 
and built not long before Arne was put in there. 

Mr. Att. Gen. Did you obſerve the Condition of the Wall? 

Mr. Hopkins, The — was damp. 

Mr. Att. Gen. What Officer was you belonging to the Fleet ? 

Mr. Hepkins. I was Clerk of the Inquiries. | 

Mr. Att. Gen. Did not you go to Mr. Huggins frequently ? 

Mr. Hopkins. 1 went to Mr. Huggins three or four Times a Week, 

Mr. Att. Gen. What did you 7 to Mr. Huggins upon? | 

Mr. Hopkins. I went to him about his own Buſineſs. 

Mr. Att. Gen. Did you never attend him on Mornings about the Buſi- 
neſs of the Priſon ? 
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if I was deſired, 


Voi. IX. 


8 8 f : ; 
, 
N 


(130). 


Mr, Hophins, I have acquainted him with ſome Things. 2 | 
Mr. Att. Cen. Did not you acquaint him with Matters of Conſequence 


| in the Priſon ? 


Mr. Hoping. I did, if they were Matters of any Conſequence, or ex- 
traordinary. 5 . | r 
Ar. 72 Gen. Did not you acquaint Mr. Hugginis with Mr. Arne's be» 
ing there ? 8 9 | 1 
Ir. Hopkins. The Reaſon is why I did not, that I went out of Town 


on the 27th of September, and did not return till the 14th of October. 


Ar. Au. Gen. L aſk you, Whether you believe in your Conſeience you 
did acquaint Mr. Huggins or not? n | 

Mr. Hopkins. It is very likely I did, if I was deſiret. 
Mr. Au. Gen, Do you believe in your Conſcience you did, if you was 
deſired Mr. Hopkins. Why, I verily believe in my Conſcience I did, 

Mr. Ait. Gen. How do you know Arne was mad ? 

Mr. Hopkins. I heard that he was. 9 „ 

Mr. Alt. Gen. Would not his own Room have been a ſufficient Con- 
finement ?—— Mr. Hopkins. I believe it would. | 15 | 

Mr. Att. Gen. Did you receive any Order from Mr. Huggins for the 
Relief of this Man? Mtr. Hopkins,” I do not know that I did, 

[ Upon which his Examination, which was taken before Edward Hughes, 

Eſq. upon Oath; was read, to ſhew bis Prevarication. 

Mr. Juſtice Page: I afk yov, Whether. in the Month of September, there 
was not a great many People diſcharged out of Cuſtody, and whether 
there was not any ohe 3 that became empty? . _ 

Mr. Hopkins. J believe there was, for fifty or ſixty Perſons were then 
diſcharged ; but I had nothing to do with the Affair of Rent. 

Mr. Juſtice Page. Was there any Room better than the Strong Room 
* Mr. Hophins. Any Room was better than the Strong Room. 

r. Juſtice Page. How long was Arne continued there atter the 7th of 
September ?—Mr. Hopkins. He was continued there till he died. 

Mr. Juſtice Page. Was there any Room in the Houſe ſo bad as that? 

Mr. Hepkins. I do not know of any. 1 

Mr. Juſtice Page. When ſo many were diſcharged, might there not be 
a Room that Ane might be put in ? 

Mr. Hopkins, I do not remember any Diſpoſition of Rooms. 

Me. Jultice Page. Was there no Places empty where the fifty or ſixty 
lay ? Mr. Hopkins, Yes; 9985 

Mr. Juſtice Page. Was there not a Room then for one Man to lie in? 

Mr. Hopkins. Ves. | | 

Mr. Att. Gen. Had you any Diſcourſe with Biſhop about Arne? 

Mr. Hopkins. I do not remember he ever ſpoke to me about him. 

Ar. Ait. Gen. Did Mr. Gybbon never ſpeak to you in the Preſence of 
Bib, to ſpeak to Mr. Huggins, that ſome Care might be taken of Arne? 
. Mr. Hopkins, He did not. | | 

Mr. Att. Gen, Did Mr. Gybbon order you to ſpeak to Mr. Huggins to 
get him into Bethlehem, and 10 ſpeak to Mr. Taylor to get him in? 

Mr. Juſtice Page. I muſt obſerve, that Mr. hier owned that he only 
did it (ſpeaking of Arne's being got into Bethlehem) as a Friend, and not 

uatenus Warden. | | | g 

r. Lee. Mr. Hopkins. I aſk you, Whether you at any Time ſpoke to 
Gybbon, or any one elſe, to give Mr, Huggins Notice of Arne's being in 


the Strong Room? Mr, Hopkins. I do not know that 1 did. 
(Call Thomas Smith.) 

Mr, Huggins. What Reſolution did the Upholder's Company come to, 
as to the diſcharging Arne out of the Fleet ? | a 

Smith, He was Servant to the Company of Undertakers at Exeter Change. 

Mr, Juſtice Page. Do you know if Arne was to be diſcharged, or bow? 

Smith. Martin and others, Members of the ſaid Company, firſt arreſted 
him, and he was carried to a Bailiff's in Hare-Court, and lay there a con- 
ſiderable Time, and then was carried to the Fleet; and upon an Applica- 
tion to the Company of Upholders, they agreed to diſcharge him, and get 
him into Bethlehem. 

Mr. Huggins. My Lord, he was a very ſickly Man before he came 
there; and I defire the Witneſs may tell you what Condition he was in. 
Smith, In the Month of April, 1725, he was in a weakly Condition. 

Mr. Juſtice Page. Mr. Huggins, 1 cannot admit you into that Evidence. 

Mr, Huggins. | defire to call People to his Character, 

(Call Mr. Thomas N 

Mr. Huggins. He was chief Mourner to Arne; I deſire he may acquaint 
you what Relation he was to him. 

Mr. Arne. Edward Arne was my Uncle's Son: I know that he was in 
Priſon ; he lay ſome Time at an Officer's Houſe, and from thence was 
removed to the Flet. | | 

Mr. Huggins. When did you go to him ? CEE 

Mr. Arne. A Week or ten Days before he died I ſaw him there; I en- 
quired for him, and they ſaid he was locked up, and directed me to 20 to 
Mr. Lauden, Mr. Ferningham's Man. | 

Mr. Huggins. Was the Door fhut ? | 

Mr, Arne. It was padlocked ; he lay down at the Side of the Room near 
the Door, and I found ſome Rags about nim. He knew me, and took 
me by the Hand; he was then very ill, and could hardly ſpeak. I aſked 
him, what was become of his Ring, Seal, Gold- headed Cane, and other 
Things of Value? He ſpoke very faint; I with much Difficulty under- 
ſtood by a Word now and then, that one Searli, a Mercer, had got ſomo 
of them ; and afterwards upon Enquiry found, that he had his Gold 
Watch, which he had lent him fourteen Guineas upon. | 

Mr. Huggins. Did he make any Complaint to you ? 

Mr. Arne. He was not capable of complaining, being ſo very weak. 

Mr. Huggins. What State of Health was he in before he came there? 

Mr. Arne. I believe he was in a waſting Condition before he was arreſted 

Mr. Att. Gen, Did you hear any Complaint as to his being in the ſtrong 


| Room ?— —— Mr. Arne. By him I did not. 
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in a Condition for a ſick or a well „ 
MI. Ane, I believe it was not fit for a ſick or a well Man to be in it. 


Mr. Att, Gen. How long do you think you could have lived if you ad | 
| *. 7 op LP { | 


i = 


been confined in that Room! 


Liese any Man alive could be there fix or ſeven Weeks; 


Mr. Arne, I could not have lived fix or ſeven Days, and coul d not be- 5 fou | 
4 I Fee or Reward, and never found-him"coverous or crucl. 1 


Mr. Ane. 1 never ſaw it þut on . Ws 
Mr. Att. Gen. Do you think you could have lived there fix Weeks ? 
Mr. Arne. I think 


Mr. Huggins. all m 
Mr. Juſt Page: That you may do if you think fit. 
a Sir George Oxenden, Bart. 
| My Lord, I have known 1 about nine Years; 
more particularly acquainted wit! | | | t 1 
I 2 5 de an ill- natur d or barbarous Man, and do not be- 
lieve, willingly, he would do an inhumane Thing to any one: 
. Sir John Hinde Cotton, Bart. 
Mr. Hupgins. Pray give an Account how. long you have known me: 
Sir Jobn Cton. My Lord, I have known Mr. #28ins about four or five 
Years; and have had Occaſion to be a good deal with him. I believe him 
to be a good-natur'd, humane Man ; and believe in my Conſcience, he 
would not have been guilty of the Cruelty laid to his Charge. 
128 „„ 100 ROUT . 
Mr. Robert Viner. My Lord, I have known Mr. Huggins ever ſince I 
can remem 8 
forty or fifty Years, and I lived with him two Years t d I tal 
him to be a good-natur'd and humane Man ; and, in my Conſcience, be- 
lieve he would not be guilty of a cruel AA any Man. 
. Call John Hedges, /. | | : 
Mr, John Hedges. My Lord, I have known Mr, Huggins about ſix 


Years, and always took him. for a good-natur'd and humane Man; and 
Opportunity of knowing ſeveral Inſtances of his Gene- 


roſity and Good-nature without Fee or Reward : I have known him fix or 


have ſince had an 


ſeven Years as a general Acquaintance, and he was very good natur'd and 
humane; and ſome time ſince I have known ſome Inſtances of great Ge- 
nerolity and Good-nature, merely for the Pleaſure of doing Good, with- 


out Fee or Reward. 
| Call John Knight, E 

MI. Jobn Knight. My Lord, I have known M ins t. | 

nine Years paſt, and frequently had Opportunities of being in Converſa- 
tion with him, and I always took him to be, as far as any Man living, 
from doing any thing that was cruel ; and always acted agreeable to the 
Character of à humane Man; and I am very ſorry any ſuch Thing ſhould 
be laid to his Charge. | 2 
Call Chriſtopher Tillſon, E/. 

Mr. Tillſon. My Lord, I have known Mr. Huggins theſe five-and-thirty 
Years, not ſuperficially, but in particular Friendſhip, and have found him 
in all Inſtances a Man unblameable; and I never ſaw any thing tending 
to Cruelty or ill Uſage ; and have always found him ſo for theſe thirty- 


five Years, : 
| Call Major Churchill. | 
Major Churchill. My Lord, I have known him theſe forty-five Years, 
and have had frequent Communication with him, and always found him 
| a Friend and a Man of Humanity, deſpiſing of Money; there was one 
Thing, in a moſt particular Manner, I will acquaint your Lordſhip of. 
Mr. Juſt. Page. I can't admit you into a particular Character, but you 


may go on with a general one, ; 
ajor. Churchill, I never thought him capable in Thought, Word, or 


Deed, of doing a cruel-Thing. 
5 a Call Thomas Gibſon, E/. | 

Mr. Thomas Gibſon. My Lord, I have known Mr. Huggens for theſe ſe- 

ven or eight Years paſt, and found him to act with Good-nature, Inte- 
rity, Honour, and Humanity. „ : 

Rev. Doctor Pearce (Redtor of St. Martin's in the Fields, new Biſhop 
of Rocheſter). | 

Dr. Pearce. My Lord, Mr. Huggins is a Veſtry man; and I have had 

more particular Reaſon to converſe with him frequently on that Account, 

and I never found any Thing in him, that was any way conſiſtent with 

what is laid to his Charge, and have conſtantly found him at Church. 
Edward Thompſon, * 

Mr. Thompſon. My Lord, I have known Mr. Hugzins theſe ſeven Years, 

and have had frequent Experience of Acts of his Friendſhip and Good- 

nature, and never diſcovered any Thing in his Behaviour, but the utmoſt 


Good-nature, En 
Thomas Woodford, E/. 

Mr. Wiodford. My Lord, I have known Mr. Huggins many Years, I 
have been with him both ſober and mellow, and never have diſcovered 
any Thing barbarous or cruel in him; and I verily believe he could not 
be guilty of any ſuch AR, if he knew it at all. a 

Joſeph Taylor, E/4. | 

Mr. Taylor. My Lord, I have tranſacted a great deal of Buſineſs with 
Mr. Huggins, and found him act with Candor. Sometimes I have been 
concerned againſt him, and ſometimes with him ; and, if ever I had ſuſ- 
pected any Thing in him tending to Cruelty, I affure you, my Lord, I 
would have ſhunned his Company inſtead of ſeeking it, as I have done. 

Martin Bladen, EV. 

Mr. Bladen. My Lord, I have known Mr. Huggins many Years, and 
have lived by him in the Country theſe eight or nine Years ; and the Cha- 
raRer that he has had is, that he is a good-natured, humane Man; it has 


been his whole Buſineſs of Life to leave a good Character; and, therefore, | 


I can't believe he would do an ill-natured Act. 
John Lade, E/{. afterwards Sir John Lade, Bart. 

Mr. Lade. My Lord, I have known Mr. Huggins theſe forty Years, and 

have ſeen a great many kind, compaſſionate Things of him. 
Sir Charles Cox, Ant. 

Sir Charles Cox, My Lord, I have known Mr. Huggins theſe forty Years, 
and have had frequent Dealings with him, and always obſerved him to be 
a Man of Charity and Humanity; and I have courted his Company from 


* 1 1 . 


could not live fix Weeks in the Damp without | - 
un ee J one; and if I was to repes 


Fire or Candle. . R 
'M; My tak! defire tocall ſomeGentlemen to my Character. 


him theſe four or five Years laſt paſt ; | 


ber any thing at all, he has been concerned for our Family theſe | 
er; and I take 


8 | £ 
We Huggins theſe eight or | 
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gins, 


and have been converſant with him, and the Obſervation I have made of 
him is, that I have found him{zealous te do good Offices, where he had no 


d James Thornbil Kar” + 47 
Sir James Thornhill. My Lord, I have known Mr. Higgins ſor theſe 


| twenty-five Years, and I was proud of the Honour of his Acquaintance. 
I have never ſeen or heard of the leaſt crud Act that he has done by any 


t the Inſtances of good natured Atg=— 
Mr. Juſt. Page. Bir, you can't be admitted to do tha. 
e e ee ens , = TETE 
Mr. Martin. My Lord, I have known Mr. Huggins theſe thirty Years, 


but have been | and that he has done 1 many kind and good-natured Things. I ne- 


n, but that he did it through Good-nature. 


ver knew him a vain 
| | © Celmel Negus. a 


Col. Negus. My Lord, I have known Mr. Huggins a * V 
and always looked upon him to de a e e and th 77k 
| impoſlible to think he could do fo ill. natured an Act, as laid to his Charge. 


| — — Campbell, 8 ũ 
Mr. Campbell. My Lord, I have known Mr. Huggins from fifteen to 
twenty Vears, and always found him behave himſelf with Integrity in bis 
Profeſſion, as a good - natured Man, and always thought his Genius far 


ſuperior to do an ill natured Thing: I always had, and ſtill have a good 


Opinion of him. ee ont ee 
Mr. Huggins: M Lord, it appeafed to your Lordſhip, that Mr. Gyb- 
bon was the Adding- Warden, and that Barues was his Servant, not mine. 
No Argument can be drawn from the Coroners not ſitting, the Cuſtom of 
the Place is otherwiſe, but as to any Application to get him into Berblen, 
that, my Lord, can't be applied to me Quatenus Warden, for it would be 
only in me a good-natured Act: If Barnes put him in, he is not my Ser- 
vant ; if ſo, then the Indictment muſt fail. Eoin wits 
That as to the Witneſſes they wete Priſonets, and they are natural 
Haters of their Keepers. | # i Sera tro oielg an 4 
I never went to the Priſon, but had a hundred People about me, and1 
| muſt have been ſeen by many; there was no Pretence of uſing any Bar- 
barity to any Man, no Money to be extorted ; and when I could no way 
be benefited by it, no one can think, my Lord, I could be guilty of Mur- 
der, when no Benefit or Advantage by it could arrive. Ir 
Mr. Louden, my Lord, who had the Cuſtody of the Man, and had the 
Key till three Days before his Death, had never ſeen me there; and if he 
that had the Key did not know of my being there, who ſhould? I ſhew- 
ed, my Lord, that I was out of Town in September, and Hopkins was out 
of Town till the 14th of Oober, fo that it was impoſſible, that us two 
could be there together. All the other Witneſſes, that have been called 
againſt me would not have lain from that Day to this in Priſon, had they 
not loft their Honour, or loſt their Deſigns. foot 
I never ſaw the Man, nor heard there was ſuch a Priſoner, and tomur- 
der a Man for nothing, God Almighty knows there never ſtood a Man at 
this Bar with more Innocency than myſelf. | | 80 6 
Mr. Serj. Chefbire. It is plain on the King's Side, that a Subject bas 
been murdered; and what Mr. Huggins has endeavoured to ſhow is, that 
he never acted, but had a Deputy, and that Deputy was accountable, if 
any body, for he had no Acquaintance of this Thing; your Lordſhip, 
has heard the Witneſſes, and I don't doubt but will relate the Evidence fully. 
The Counſel for the Priſoner oljected to Mr. Serjeant Cheſhire's replying. 
Mr. Juſt. Page. I am of Opinion, Brother, you can't reply. | 
Mr. Serj. Cheſhire, But I may ſay ſomething to what has not been given 
already in Evidence. | 
Mr. Att. Gen. Mr. Huggins endeavours to ſhew that Gybbon was the 
Acting-Warden. No, my Lord, neither by a Leaſe or Deputation Gyb- 
bon could not be appointed Warden. q 
Mr. Juft. Page. Mr. Attorney, L cannot admit 
Reply, but if you have any Evidence, you may cal 
Call Elijah Beavis. | 273 
Mr. Att. Gen. Was you a Priſoner in the Fleet, in the Year 1722? 
Mr. Beavis. Yes, and ] had the Liberty of the Rules, in the Year 1723; 
and in the Year 1724, I was intituled to be cleared by the Act of Inſol- 
vency, but becauſe I could not give the Warden Money enough, was con- 
tinued till the Year 1725, and I uſed to ſee Mr. Hophtins at Pindar's, where 
Gybbon kept his Office, and it-was generally accepted by every body, that 
Hopkins brought Directions from Huggins to Gybbon every Day. 
| Ar. Att. Gen, Have you heard Hopkins ſay, that he had Directions from 
Mr. Huggins to Gybbon, and that he came from Huggins? 
Mr. Beavis. I did not hear any particular Directions. 
Richard Biſhop. 


— to enter into any 
them. 5 


Mr. Att. Gen. Who gave Directions as to the Management of the Gaol? 
Mr. Biſhop. The particular Things were done by Huggins's Directions, 


but the common Things without. 
Call Joſeph Johnſon. | 

Mr. Att. Gen. Do you know of any Directions brought from Mr. Hug- 
gins by Mr. Heophins, to Mr. Gybbon | 

Mr. Jobnſon. I have heard Mr. Hopkins ſay, that he came from Mr. 
Huggins, and that he bid him come every Morning to him; and that one 
time Mr. Huggins ſent word back by Hopkins, that I ſhould be locked up. 

Edward Hughes, EV. (a 13 of the Houſe of Commens.) 

Mr. Att. Gen. Sir, what have you heard Mr. Huggins declare, as to 
the Acts he did during the time Gybbon was his Deputy ? 

Mr. H»ghe:, My Lord, it appeared to me 

Mr. Baron Carter. Sir, you are not to tell us of what appeared to you, 
but what you know of your own Knowledge. 1 8 | 
Mr. Hughes. My Lord, I can't tell how Knowledge ſhould come to me, 
until it appeared to me. (After ſome Pauſe Mr. Hughes went on.) 

My Lord, Mr. Huggins was ordered to attend the e rod and while 
Mr. Huggins was there, he was aſked, what Eſcapes bad happened during 
the Time he was Warden? He ſaid, he could not give an Account of them, 
there had happened ſo many; but ſaid, that Oliver Read had eſcaped, and 
when he was taken, that he Mr. Huggins had ordered Corbett the Tipſtaff 


to put him in Irons, which were ſent for from Newgate by his, Huggins's 
1 Directions, 
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| be 1 And ohe that he did it by Virtue of his Authority for an 
807 EPI Contefion Huggins made himſelf, and owned, that he had 
* 2 that Reod had made. 
irs, Mz. Baron Carter. Was it Mr. Huggins or Mr. Gybban ordered him to 

e of c HS oh i odd gg 
% e e l did not ſay it was Mr. Gybbon bid him be put in Irons, but 

= it was Mr. Huggins, and that he ordered him to be put in Irons as Warden, 

F and in all Eſcapes he acted as Principal, for he paid 5001. for that Eſcape. 

heſe Mr. Baron Garter. About what time was this „ 

ice, Mr. Hughes: It was upon the firſt Eſcape that Read made; it was in 

any the Year-1726, that Read got off thoſe Irons, and made his ſecond Eſcape, 

and was-retaken ; and then he was put in the Dungeon. Ie 


Mr. Baron Carter, Was there any particular Time mentioned Br 
Mr. Hughes, I have recollected, and it was in the Year 1726; what 
points out the Time, is Nead's Eſcape. | ty 


. es "ey e When ever an Agreement is made to make 4 
Mr. Baron Carter. | Leaſe, 95 can never be eſteemed a Leaſe: 


Fo 3 Proclamation was made to keep Silince. | | | 

Mr. Juſtice Page. Gentlemen of the Jury, this is an Indictment eien 
Mr. Huggins, the Priſoner at the Bar, and one Barnes, for the Murder of 
Edibard Arne. The Indictment is indeed particular; the Indictment takes 
notice, that Huggins was Warden of the Fleet the 1it of October, in the late 
King's Reign chat he being Warden, had the Government of the Pri- 


ſoners in the Gaol (that Barnes was an Agent of his, who is fled from 


F Juſtice). It ſets forth, Gentlemen, that Barnes ſeized upon the ſaid Arne, 
ine, and carried him to a Place, called the Streng Room; and that e. was 
N of Aiding, Abetting, and Aſſiſting in carrying him to that Place, and he was 
lem, continued there the Space of ſix Weeks; that this is a Place of cold Re- 
d be ſtraint, and a Room newly built, made of Brick and Mortar, very wet and 
Ser- unfit to live in; that this Barnes did continue him in this Place for fix 
5 Weeks in a moſt barbarous and vile Manner, and not allowed him any 
utal Neceſſaries, inſomuch that he had no Chamber-pot, he was without Fire 
1 or Fire- place, and only had a little bed. This is the Nature of the Dun- 
nd [ „It is a Vaultarched over, and in the Wall a little Hole big enough 
Bar- to put a Quart · pot in at. It is built over a Common-Sewer adjoining to 
way a Layſtall, where all the Dirt and Filth of the Priſon lies, which made it 
Lur- not only ſo noiſome, but very unwholeſome, that the continuing this Per- 
180 ſon ſo long in this Place was the Occaſion of his Death. That Mr. Hug- 
the gins was acquainted with it, but ſhewed him no Favour ; he was not let 
f he out, and died in the Middle of October. He died, Gentlemen, by this 
ewW= Dureſs of the Priſoner. I will ſay but little to what the Law is in this 
out Caſe; a Priſoner for Debt is only taken like a Diſtreſs, and kept there till 
two he, or his Friends can pay the Debt for him. Impriſonment is no Puniſh- 
lled ment, it is not taken as Part of the Debt; for let a Man lie ever ſo long, 
they his Heirs at Law cannot be exempt from the Debt, but, if they have Effects, 
| are anſwerable for it. He is kept only in ſuch Manner as he may be forth- 
nur- coming and ſafe; this being the Caſe, he is to be kept in here in a be- 
n at coming way, as the Warden A ſafe, and the Priſoner forth- coming, 
| butin no other Degree that the Priſoner ſhould be puniſhed, by any un- 
bas reaſonable Reſtraint, If this Arne was kept in no other way than became 
that the Subject of the King, in that reaſonable Manner, ſo that you may take 
e, if it, there was no Torture, ill Uſage, or any Act, but ſuch as was fit and 
hip, decent for Confinement, no Dureſs ; then and in that Caſe, though he 
ully. died there, it will not be Murder. 
g- But if by the Evidence that has been called, it appears that this Room 
was an untit Place to lay this Man in, that it muſt be the Means of his 
iven Deſtruction, that (being in ſuch Impriſonment as the Gaoler cannot juſtify) 


will be Dureſs ; if they carry that Point, it is Part of the Common Law, 
the Antient Law, and very rightly obſerved by the Counſel, that it will be 
Murder. It would be very hard to take _ this Law, though in his 
own Defence; as he was intruſted with the Life of the King's Subject, 
he was anſwerable for him, and the Coroner's Inqueſt ought to have fat 
upon his Body; the Law is ſo much afraid of the Loſs of the Life of a 
Subject, that the King will have an Enquiry to ſee what is become of 
the Lite of the Priſoner. It was opened by the Counſel for the King, 
that it was wilfully omitted; on the other Hand, it was urged that this 
Cuſtom ſeemed to be aſleep, and that it was hard to lay a great Weight, 
where it had not been ſo long practiſed. Gentlemen, there have been 
great Numbers of Witneſſes called, and therefore I cannot give it Word 
for Word, but will repeat as far as is ey : 

Mr. Longhorn was called to prove the firſt Part of the Indictment, that 


granted to Mr. Huggins, who might act by himſelf or Deputy. 

Bigrave gavean Account, that Huggins's Patent bore date on the 25th of 
Jul, in the 12th Year of the late Queen; that Mr. Huggins, though War- 
den, did not act himſelf, but appointed Gybbrn as Deputy; and that Secu- 
rities were taken by Huggins not by Gybbon, that is to be conſidered in 
point of Law, that the Act muſt be brought againſt him as Warden, and 
the making of a Deputy does not diſcharge him of his Duty ; in ſeveral 
Cafes he does not continue anſwerable, Be in Civil Caſes the Deputy is 
anſwerable, therefore the Security is lodged with him. It is a very itrong 


Mr, Evidence that the Warden ſtill continues Warden, that he ought to ſee 
one to the Eſcape of Priſoners, for that is not only truſted to the Honeſty of the 
ape Warden, but he is to take the beſt Care he can of Eſcapes. He ſays, 


that Gitbor did buy his Place, that hedid overſee and look after the Aﬀairs 
of the Fleet, and filled up ſeveral Warrants, but always in Huggins's Name; 
that he did apprehend that Barnes was only a Servant to Gybbon, and that 
Gzbbon, no doubt, had the immediate Truft of the Gaol ; and that Barnes 
was a Runner to Gzbbon, and not Huggins's Servant. He agreed what this 
Place was; that it was arched over; that it was eight Feet wide, eleven 
Feet long, and nine Feet high; that it was built very little Time before 
Arne was committed there; he could not deſcribe the whole Situation, 


-hile but gave an Account that it was very nigh the Dunghill and Filth, had no 
ring Chimney nor Chimney-place, and had only two little Holes to let the Air 
nem, in. He gives an Account of Hopkins; that he looked upon Hopkins to be 
and Cybbon's Servant, beſides that he was Clerk to Mr. Huggins at his Houſe 


Mr. Serjeant Darnell. ThatPaper produced by Jahres amounts to a Leaſe. 
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Days to Mr. ins, and was able to give him an 
— 212 255 L RY eke 1 "am * . 
Hylins tells you, he was Clerk of the Tnquiries, and-that all the Secu- 
rity-Bonds wereleft with Gyb5on, but left in Blank; and when he had in- 
quired into the Securities, the Security-Bonds were filled up by Gylben; 
that _ received all the Money, and he heafd that Gybbon was to pay 
F by undred Pounds per Annum for it, but that all went on in the Name 
„„ TS, „ RT i Bf 
Biſbop ſays, that he was Tipſtaff under Huggint; that he did pay for his 
Plice, which caſt him Two Hundred Pounds; and that about 1724 or 
1725 Arne was brought a Priſoner firſt, and was carried to the Vine, and 
there continued about a Month, and afterwards was carried into Priſon, 
and lay with one Shaw, and upon a Quarrel was turned out, and the Strong 
Room was built at the latter End of the Summer; and it mliſt be granted, 


0 a 


it was not fit for mortal Man, ſcarce any Beaſt, to be in. Gentlemen, 


this Room is totally unfit for n to be put in; and that it was 
ſtrongly proved, that from the Nature of the Place, and the Cireum- 
ſtances of the Weather; it was the Occaſion of his Death; that it was new 
built, not above three or four Yards from the Dunghill, and that every 
thing of Natute was done in it; there was no Chair, no Proviſion, only 
an old Bed. That he ſaw him before running about naked in the com“ 
mon Yard, and upon this did tel! GY n of him, and that it was not fit for 
the poor Man to be left alone, ſo it was fitter for him to go to Bethlehem ; 
and 7 ſoon after the Man was put into the Strong Room. To go along 
with Mr. Huggins, I muſt take Notice of an Obſervation he made: That 
it was very unt for à Man to go naked about where there were Women; 
and it was fit he ſhould be contined ſomewhere. He (ſpeaking of Biſbop) 
gives ſome Account of Barnes, and ſome Account when the Room was 
built, juft at the latter End of the Year ; that he did hear he was in a very 
wild Condition; that Barnes nor none of them did apprehend Gy to 
have the ſole Power; but that Gybbon,aCted by the Authority of Mr, Hug- 


2s; but that he would apply to Mr. Huggins about it, and did aſk the 


| 


: 
Pridbner if it was not proper to get him into Bethlehem ; and Huggins ob- 
ſerved it was not Part of the Office of Warden of the Het, but be might 
by a friendly Office uſe his Intereſt with Mr. Taylor, and that would ſhew 
him more a humane Man than one guilty of Cruelty, When any thing 
ſpecial happened, that was ſtill done by Huggins ; that tho' Arne was in 
that Condition, though there was no Occaſion or Hazard, and no Cauſe 
for putting him into that Room, Huggins not only a Principal, who is 
anſwerable for his Deputy, was often in the Fleet, and ſaw him ſeveral 
Times whilſt Gybbon was Deputy, and Arne in that Confinement, and did 
give Orders about ſeveral Things of Moment. Arne he knew was diſ- 
ordered, but never did any ill Thing to put him in Fear and Hazard; the 


Huggins was Warden ; and he proved the Copy of the Letters Patent | 


Man never did any Hurt, he might drink, but then there were other Rooms 
to put him in; no Place could be found to put this Man in ſo bad as this. 
When he was turned out from Shaw he had a little Place that he put up 
in the Common-Hall, and his Goods were carried down there. It was 
very hard to imagine, if he was not very well, if he was a little diſtemperet}, 
it was very ſtrange that no Place could be found but the Strong Room to 
put him in. When I came to ask the Queſtion, if there were other Rooms 
where the Man might be kept with Safety, it was ſaid, that there were 
Rooms where he might be put in Safety; dat it was not thought fit he 
ſhould go into a Place fit for a Chriſtian to go in, but into this Place. 

Mr. Cotton, by the Book, ſhews, he was admitted Priſoner on Meſne 
Proceſs in 1725, to ſnew he did not require to be kept in the ſame Strict- 
neſs as on Execution. The Care of the Gaoler is to keep a fate Cuſtody, 
but not ſo great on Meſne Proceſs : If a Man in Execution for roco. was 
to eſcape, he muſt pay the whole Money: No Action of Debt lies on Meſne 
Proceſs; then the Gaoler is not anſwerable, the Gaoler could not pay 
the Debt, the Gaoler is no further anſwerable than for the Perſon's 
ſo that the Terror was not ſo great, the Danger was not ſo cloſe, and 
that may be the Reaſon that the Coroner does not fit upon Priſoners 
in Meſne Proceſs, becauſe the Hazard is not ſo great; and he ſays, 
that about Hillary Term 1724 Barnes came in; and that he was a Watch- 
man and a Runner there. 

Farrington apprehends, that Arne came in about the Middle of June, and 
that he was in good Health when he came in, and that he never knew him 
do an ill Thing, nor that he would drink; that there was no Danger of 
his breaking Priſon. That he was put into the Strong Room in September, 
and continued therein till the Middle of Oclober. When he firſt came into 
the Priſon he lodged with one Robert Shaw, and Shaw threw his Bed out 
of the Room; he then put his Bed upon a Settle, and he lay there till he 
was Carried to the Strong Room. 

He did not ſee Arne locked in the Strong Room, but did ſee him taken 
away, and ſays, that the Room was not built above ſix Weeks before the 
poor Man was carried there, 'I hat it was fo very wet, green, and ſo much 
ouſing from the Mortar, that one might with one's Hands ſtrike the Drops 
off the Wall; and gave the ſame Account as to the Manner, that it was not 
tiled in, and he was continued there from the Middle of September, to the 
Middle of O#ober, and lay in a miſerable Condition, not only having his 
own Excrements ſticking about him, but the Feathers of the Bed, having 
opened it and crept into it for Warmth. I need not take Notice of the 
Situation of the Place, that has been fully deſcribed.. There was only 
two ſmall Holes to let in the Air, there was no Fire, nor Fire-place. He 
ſays, that after ſome time the poor Man grew hoarſe. One of the Wit- 
neſſes ſays, that he had a ſhivering Hoarſeneſs, and ſo continued lingering 
on till he died: Before he died he came to a bad Hoarſeneſs, and his Senſes 
and Voice were ſo far gone afterwards, that he could not ſpeak; then Na- 
ture failed, he fell away, and Death grew upon him, then he grew deliri- 
ous, and in this poor Condition he had nothing but a Feather-bed, which 
a Gentleman had Jent him, laying in the Dirt in his own Excrements, 
and in a naſty Condition, and no way left to preſerve Life, but'to cut his 
Bed open, and tolie in the Feathers as long as he could : Being in this 
miſerable Condition, he came into the Church more like a feathered Fowl, 
than a human Creature, that the Feathers ſtuck all about him; he burſt 
out and came to the Church; he was demanded back again, and had no 
Comfort or Relief. Farrington, one of the Evidences lays, that he ſaw 


in St, Narlin's Lane, and generally went backward and forward moſt pered, and talked together, but he was not near enough to hear what 


Hepkins and Huggins at the Door of the Strong Room, and the Door 
was open, and Huggins looked upon him, and Hopkins and Huygins whil- 


vas 


— 


r 0 , 
—— SAT — wn a — — 
* 2 — —— F 
g —— r r 
n 8 K Fg yy . —— * — C _ 
— : 1 7 8 ——— n ——— 
N 3 ˖ AI emma — . — ' 
* p 4 — * 8 nt. * n — 7 pvp! <.. drm 
N | "_ : ' g OR "IS © . 1 2 - — 
ABN on W's - o _ NL _— - .— | 
* 1 * WO 14 * 7s K * * 1 — 5 put bag * 2 = 
3 . as V = 5 4 1.7, a —_— 4 —— _— — — 
” i 3 x WE ben 1 , + > , 4 Baked 9 n e : ——— — — S l 
+ * ain ur ters ect eo. 1-5 * rag HOSP 2 — — ul ES nad i ay = Oz l 5 eee Tina 
4 2 ————— e ee r — 5 8 2 _— = on, 1 » 2 
* 9 = » , L N e 1 1 5 — 
Oren #483 Op in rao ny 5 . by 2 0 a * r = <p | ana 
* — . E : } 
8 — 
; — * 
* N * 4+ —_ „ 
2 2 * 9 * * ” EPI ** 8 *— _ — 5 
2 3 De — * a 9 * * % 
* 


Ss BE OW 
© : ä 9 r ä 
r PPP — a 22 
K neo! 

2 


n _ p 
- % 6 

* * 0 * ; A 
5 8 7 * . 

5 

8 15 te $4.47 d 
{-1 
1 » 
' ; 1 


„„ BY! hh 47; 3 + 75 e e oy en 
was faid, but Hurgins ſhook his Head; not only Gybbon but Huggins him- 


as he ought to have done of him; if Mr. | 
© would have bcen no Objection to Huggins, and if he did nothing at that 
Time, you will judge how far he did pity the Klan, whether he did know 

if | ing kept in that Dureſs, he had 
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ſelf locked him up, with Barnes, ahd this. was; at the T'ime.when the Door 
was open, and Barnes kept the Key. It was when the Door was open, 
and Huggins looked in upon him, the Diſcourſe you will belt judge of; 


his (meaning Huggins) Eyes were there fixed. Dbis is very ſtrong upon 
the Priſbner ; whether Huggins before knew of itz Huggins knew of it then, \ 2 | 
won't be very material. Some of his Witneſſes ſay, that they never heard 


2 


and then might have ſaved his Life; he might have taken the proper Care 
ggins had done his Part, it 


of it before or no, if he was privy to his | (s, 
ſufficient Power, and nothing could bar him of having the ſuperior Power, 


for, in the Preſence of his Deputy, he might act; he that put the Man un- | 


der Dureſs not only was told of it, but ſaw the Miſery of it; it makes him 
in Law a Principal. That Place was fo damp, that he himſelf was in there 
but three Days, and was almoſt killed in that Time. It made his Legs 
ſwell, and he had been dead, if he had woe there longer. That Man 
died there from the Noiſomenefs of the Place. | 5 

Fulthorpe ſays, that Arne and another Priſoner was drinking with him a 
Pot of Ale (that Gentleman don't create great Anger in the Fleet.) "The 
Witneſs ſays, that he paid Five Shillings per Week for Boarding, and 
Barnes came up and ſeized upon Arne and carried him away, but he did 
not go to follow him; that Arne was very quiet, and he went the next Day 
to ſee how it was with him, and there was looſe Boards, which he appre- 
hended to lie on the common Sewer, and the Walls.were all green and 
wet, and that it was a miſerable Place; that the Man continued fix or ſe- 
ven Weeks in this Strong Room. | 

He fays, that he ſaw 


he can't ſay that Huggins came to look on Arne, for that he ſtaid there 
only Half an Hour, to take care of the Priſon and Priſoners; that Arne was 
in Health at, and before the Time he was put in there, and that he went 
to give him ſome Drink at the Hole, and the Stench of the Room was ſo 

reat that it was like to ſtrike him down. He ſays, that to the beſt of his 
Feigen on viewing the Place, that it was impoſſible for a Man to live 
there. He did ſee Arne out two or three Times, but they turned him in again. 

Smith ſays, that Arne for whom he had a great Concern (which Matter 
is of great Conſequence, that requires the utmoſt Attention), was carried 
to the Vine, and then carried to the Gaol ; that Barnes, who was a Servant 
to Huggins, as Arne was drinking in the Cellar without __ the leaſt 
troubleſome, ſeized upon Arne, and carried him to the Strong Room; he 
lay upon the bare Ground, and had nothing to reſt him upon; the Deſcrip- 
tion of the Room that he gives, is, that there was noFire-place, no Candle, 
nothing to eaſe Nature in, ſuch a Stink that he was forced to huld his Noſe, 
extremely wet, and in no Condition fit for any one to lie in ; he having no 
Credit with Gybbon, wrote to Hugyins ſeveral Letters, and in one of them 
mentioned the ſaid State of Arne, and ſent it by Robin the Porter, he ſent it 
by the common Porter, but did not prove that Robin delivered the Letter 
to Huggins, or brought an Anſwer, and was of Opinion, this barbarous 
Treatment was the Death of the poer Man. 

Robin was examined as a Witneſs, he ſaid he did not know what the 
Letters were; he did what he was paid for, but can't take upon him to 
ſwear, whether the Letters were delivered to Mr. Huggins, and what the 
Contents of the Letters were ; there is a Chaſm in that Part. 

Paine ſays, that Arne was in a good State of Health, that he might drink, 
but there was no Ground or Occaſion to put him in the Strong Hold, that 
Barnes was Servant to Gybbon, and that Gybbon ated as Chief-Warden, 
and that the Priſoner at the Bar did not act. He gave an Account how 
the Room was built, that it was very damp, that Arne grew hoarſe, and 


loſt his Voice ; and he believes any Perſon could not be there without | 


Danger of loſing his Life. 

Beuch ſays, that he was Turnkey, and gave an Account, when the Strong 
Room was built, and apprehended it was built by Huggins ; that Huggins 
did come to the Lodge, but can't ſay whether he came into the Priſon or 
no; he ſays, that the poor Man died after in October, and that he carried a 
Letter to Mr. Huggins, wrote by one of Arne's Friends; that he gave it to 
Huggins, who opened it, and read it, who ſaid, that he muſt leave it, and 
Mr. Huggins would acquaint him with the Nature of the Rules ; he fur- 
ther ſaid, that Mr. Huzgins did not act ſingly and ſolely, and I don't know 


| how indeed he could, 1 don't know how he could controul a Principal, he 


might controul a Deputy; he ſays, he did apply to Mr. Huggins to be 
Turnkey, and was very often in the Priſon, and ſaw Arne, and gave an 
Account of his being in that Janguiſhing Condition, and that he died 
there; the Chief of his Evidence is, that Mr. Huggins came often to in- 
quire about the Affairs of the Gaol, and that he was ſtill principal War- 
den, and if any Thing wrong was done, he ordered it to be rectified. 
Jo was employed to make the Iron Work, but don't ſay by whom 
ordered. | 
Mrs. Le Peintz ſays, ſhe ſaw Arne in the Strong Room; and when 
Mr. Huggins was laſt there, ſhe ſaw him on the Bare, and that he could 
not come in or out, without coming near the Strong Room, and that it 
was impoſſible for him to go out upon the Bare, but to go by that Room. 
For the Priſoner, he does inſiſt upon ſeveral Ways of making his Defence. 
He ſays this was in 1725, and therefore its not to be expected, that he can 
ive fo good an Account as if it had been a more recent Proſecution ; this 
hing hed flept for three or four Years. It was taken Notice by Mr. At- 
torney how this came now by a ſtrict Examination, and a very honour- 
able one, and that he mentioned was the Reaſon it could not eſcape the Eyes 
that were ſo diligent; that is the Anſwer to that Part of the Defence. An- 
other Part of his Defence is, whether he was made Warden at the Time, 
that the Letters Patent bore Date? He takes Notice of his coming to an 
Agreement with Mr. Gybbon, who, he ſays, had the ſole Management, he 
was willing to put himſelf into a State of Inaction.— He did agree at firſt 
for the Prifan only for Half a Year, and then Gyn, willing to take the 
whole Rents and Profits, was to pay together Nine Hundred Pounds 
| 1 
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uggins come twice into the Fleet, while Arne 
was in the Strong Room, but whether it was the Time that Farrington 
was there can't be certain; but that Huggins, Hopkins, and Barnes were 
there, and were looking upon him. When he came there a ſecond Time, 
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per Ann. which was agreed on. Another Patt of his Defence that he made, 
was, that he intruſted Mr. Gzhben with the Management of the Office; 
he had ſo little Knowledge, that be had never ſeen nor heard of the Name 
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of Arne, nor never knew that there was ſuch a Prifon:r: 


Another Matter inſiſted upon, that there were three Witneſſes, that were 
all miſtaken, and that no Credit at all ought to be given to them; und ir 


of his being there, and others that he was not at London, looking upon it, 
that he was not concerned at all. To prove this be calls Witneſſes, and 
called Mr Tanner to read the Inſolvent Act, that Deputies were to make 
Returns of Priſoners, _ To prove the Lift of the Priſoners was returned by 
Mr. Gyllun, he would have produced an Affidavit, but it was not ſufficient 
to be Proof. Mr. Tanner was aſked, whether at the Time the Lift was de- 
livered, Mr. Huggins was not Warden? He did not think fit to anſwer that 
Queſtion, and I did not preſs it very far: But I ſhall ſhew you en was 
only Deputy. The next Witneſs that was called was Fefreys, to ſhew how 
far Gybbon was concerned inthe Office; he was by when the Agreement was 
made, and ſigned by Mr. Huggins, and when it came to be a Queſtion, when 
that was to be read, whether it was an Agreement or not, he could not tell 
where it was, it was out of his Power, be could not produce it then. Jef. 
freys ſaid it was an Acquittance ; upon that Huggins endeavoured to get 1 
Paper, and that this was a Copy of it taken, and that it was a true Copy, 
then that Receipt was proper to be read: When that came to be read, you 
will conſider what it was; it was neither Leaſe nor Deputation, only an 
Agreement for a Leaſe, what Rent was to be paid, and how long he was to 
have it, It was a Receipt for a Depoſit of One Thouſand Pounds, where. 
in there was a proper Covenant and Clauſes to be performed. I don't 
to argue the Validity of it, if a Man had agreed to hold Land for three 
Years, that would be a Leaſe; and if Huggins and Gybbon had agreed cer. 
tainly for three Years, that would have been a Grant of the Office, and 
a ſutficient, Evidence of a Deputation but it is nothing but an Agtee- 
ment for a Deputation, or a Leaſe. In Strictneſs of Law it is nothing; 


though this may not be in Point of Law, it is ſufficient between 
them for Gybben to be Deputy in Fact, who came with the good likin 
of Mr. Huggins and with his Conſent; that he was Deputy in Fag 
ſtill carry with you, and that Huggins was Chief in the Office, and had the 
Controul thereof. That a Deputy is controulable by the Principal, and 
when the Principal is there no Man can make a Deputy to execute the 
Office. This was dated 26 June, 1723, for 1050/. and gool. per Annum. 
The next was Mr. Milland; there was a good deal ſaid by him about 
the Coroner's fitting upon dead Bodies, not very much to the Purpoſe ; and 


then he gave an Account that Gybbon did act during four Years, but what 

was become of the Repairs, who was to do that, 'I do not find; as to the 

Repairs and Taxes, it is not ſettled to this Day. If upon the Foot 
merely from the Truſt and Confidence one had of the other, if all the "© 
Expences were paid by Mr. Huggins, then he built the Strong Room; g 
however, he was liable to the Charge. You will conſider, Gentlemen, by 0 
what Law this can be built; it was putting a Show of Cruelty in this Of- 7 
fice, which they were no way jutifed to build: Things for Torinbnt; and f 
not for the Service of the Cultod y, Things of that Kind are not to be done "A 
at the Will of the Gaoler, it always ought to be done by Order of their te 
1 Superiors; if in the City, the Act muſt be done by the Mayor and Alder- al 
men; if not, by the Common- Council: If in the County, it is not in the th 
Power of the has it muſt be done by the Seſſions; there are ſo many Y 
Gentlemen of the Seffions to ſee what is proper to be done and decent for OL 
| Chriſtians, that there is no Danger of erecting any Place of Torment. 1 be 
do not know what Authority either Gybbon or Huggins had to build it; T 
Huggins might have pulled it down, and Gybbon would have been anſwer- * 
able for the Contempt. There is no Agreement appears between Hugęin co 
and Gybbon that would clear it up; beſides, as to the Repairs we are leſt ab 
in the dark ſtill. | ; in 
Milland ſays, that in the Year 1725 Arne was ſtark naked before he wa Ge 
| put in the Strong Room. Huggins urged, that it was not deſigned for a t! 
ſuch Purpoſe. Welland does not deny, but that there were other Places in Wy © 
the Gaol to put him in: This was in the very Year when the Act paſſed con 
for Inſolvent Debtors, when fifty or ſixty were diſcharged on the 7th d rim, 
September, before that Time. | | Was 
Another Part of his Defence is, that the Room was neither his nor Gi. cre 
bon's to anſwer for; that there was a Court of the Priſoners, who form- but 
ed themſelves into a Juriſdition, and made what Order and Rules the and 
pleaſed, and that they were ſo troubleſome that Gybbon was afraid to go it den 
to the Gaol: I do not know what Excuſe this is, it would have been ve kno 
fit for them to have applied to another Place: And though Welland dos ther 
ſay, that there was a Requeſt of ſame of the Priſoners to have him put ini in th 
the Strong Room, all the Terror this Man put any body in, was flingig t tradi 
a Brick-batt on the Bare, not aiming at any one, and forced them to pil not t 
| this Man under the Reſtraint of the Strong Room. It was the Requeſt di that 
Nobody, it was Nobody did it; it was very much to have ſuch a Come and 
nation, but every body knows that Welland is an Attorney, and has beni G 


taken notice of in the Courts. They have not given any Account of at 
Man's being put in there before. This Man being in a fick Conditie 
Ielland was deſired to go to the Upholders at Exeter-Change, they . 
very compaſſionate, and do aſſiſt People of their Fellowſhip ; and he # 
ſome Relief given him. He ſays, that he never knew Mr. Huggens | 
any Direction in the Management of any Matters after Mr. Gybbon becam 
Deputy, and gave an Account as to the Coroner's ſitting upon dead Bt 
dies; that he took Barnes not to be Huggins's Servant, and Gybbon th 
fore was anſwerable for the Act of Barnes. He never ſo much as fa 
Mr. Huzgins and Barnes together, and that he did not ſo much as kno 
any Rule-Money paid to Hu gins; that Gybben generally was pe 
the Fees, for Gybben paid Nine Hundred Pounds per Annum to Hugg! 
Whether a Man takes the Fees all at once or not, it is the fame Thing 
Green ſays, that he applied to Mr. Gyblen in order to have a Room, 1 
Mr. Gy5hen could not go into the Gaol for fear of this Court of the FF 
ſoners ; but at laſt ſays, that he did get himſelf a Room in the Houſe, andd 
lie there; that he apprehended Gy5ton was the Principal, and did act. 
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loo not find but it might | | _ 
| 1 Smrith proves the ſame, and that he was down there before in Auguft, | 
1+ Knight faid,” that he was there in Fug, © LO „ 


Management of this Office was not ſolely and clearly under Mr. Gy 
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ſad Condition of it. 


75 CO— Mr Gwyn faid the ſame but that he never ſaw H. ugg ins there, | 


not to be true, was, that he was not in Town. . | 
Tue firſt Witnels that he called was his Son, who ſaid, that from the 
firſt of September in that Vear his Father came down to him in Hampſhire, 
and contjnuedtill the;zath or 35th, and fad fourteen or fifteen Das I 

after that that he was at the Strong Room. 


* 


Vz Servant (o Mt. Huggins, junior, aid, that he was there in Augy/ 
ſeven Days z and that he was there the firſt of September likewiſe, _ 


Tucker ſays,” that tie was employed by Sir George Oxenden, and that h 
-ſent his Coach with Mr. Huggins froth Wittenham to Henley-upon-Thames 


: 


about the 1th of September. © © o 
Sir G-orge Oxenden agrees with the Servant; and ſays, that on the 17th 


- or 18th the Priſoner came to his Houſe, and went WT, the 18th or 19th. 


1817 1 muſt obſerve to ou, Gentlemen, that from that ime to the Death 
of this Man, there is nd Account given to you where he was. 
|. Hephins gave Evidence to ſhew the Witnefſes Miſtake. Farrington 


7 


ſwore, that when Fluggint looked in; Heplins was with him at that Time; 
and" Hophins ſaid,” that he went out of Town to Oxford, and did not re- 


turn till” the 1th of Ofeber. © Huggins came from Sir George Oxtnden's 
about the 18th'or 19th, and I do not hear from, any body that he con- 
tinued out of Town; and it is natural to believe he came to Town; for 


Henley is the Road to come up to Londen.  Hephins ſaid, he did ndt go 


out of Town till the 25th of September, fo that from the 19th to the 28th 


both might have been at the Strong Room; and, 1 believe this was the 


* 


Time, may be it may be the rgth, Hoptins did not 9 the 27th. 
What 1-muft leave to you, Gentlemen, is, that this Witneſs faid, it 
could not be true that ne and Huggins could be together. There was 


about ten Days from the 17th to the 28th, and it 1 7 
| "the" Lime. Tou fee, 


in Town; and it does ſeem to come pretty nigh ime. Tou ſe 
Gentlemen; Huggh1s came again à ſecond Time; the firſt Time does Teem 


to tally, and run very well; if not both. 


Gentlemen, vou muſt take this with you, whether Hyptinz does not 


| confirm what Farrington ſays, though he ſaid he was out of Town. Far- 


rington ſays, once 5 4 Time, he was at the Strong Room Door; the Door 
was open, and that he did ſee the Witneſs, (meaning Hopkins) and that Arne 
crept into the Feathers of his Bed; and Hopkins 1aid, that he was there, 
but he could not fee the Feather - bed; that he was in ſomething half up 
and balf naked, which Evidence rather confirms than weakens the Evi- 
dence. He e does contradict another Matter; that he does not 
know that "Mr: Huggint was there at the Room, or that he ever fay him 
there ; that he (Hvptims ) was at the Strong Room Door, and that he was 


tradict, that Barnes was a Servant of Huggint's, and ſays that Huggins was 
not to be at the Charge of executing the Office. All that 4 7 ſays, is, 
that he was Clerk ofthe Inquiries, and that he did apply to Mr. Huggins, 
and that Mr. Huggins did not think fit to put him in, but he ſent him to 


Cybben to be Clerk of the Inquiries. But that he was Clerk to Mr. FT 
Huggins at his Home, he did own it; but in 2 very extraordinary Man- 


ner, that he took him to do his Buſineſs for nothing. He =_ mm 1 

bon; but, 
Gentlemen, as to Things of Conſequence, there Mr, Huggins was called 
in, ſo that it appears that there was a View of his looking after the Pri- 
ſoners; and it was very well, Gentlemen, that he ſhould, for he was che 
firſt Reſort upon all Occaſions. "Hopkins Tays, that he does not remember 
any Diſcourſe about Arne with Mr. Huggins, but if he was defired he 
believes he might do it; but does not remember he was deſited to do 
any thing as to Arm. It ſeems, Gentlemen, that he was examined 
in a ſtrict Manner, and a wiſe Inquiry made, as appears by an Examina- 


tion taken before Edward Hughes, Eſq. which was produced, and ſhews, 


that he had given Evidence to you contrary to that Examination. In 


that he fays, Huggins was Warden; and that he ( Hoptins ) went from the | 


Fleet to him every Day, and told Huggins, whatever was conſiderable that 
was done there; and told him of Arne. He agrees, that there was a Diſ- 
charge of Priſoners on the 7th of September 1725, when fifty or fixty were 
diſcharged ; and cannot ſay, but when they were gone, but that there was 


Room enough to put Arne in. He denies that Biſhop and Cybbon ſpoke to 


him about Arne, which Biſbep ſwears. 
Vor. IX. | 
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ufficient,” I 


do not know what will be: His Character has been fully eſtabliſhed ; but 


will determine according to the Evidence that 48, $1 before them. 
" Attorney-General produced three Witneſſes, that came to othing. 
I muſt take notice of one Piece of - Evidence | es 
c Gentleman of Probity and Diſtinction, one of 
by the Houſe of Commons, He tells you, that When Mr. Huggins w. 
under Examination before the Committee, relating to Eſcapes during the 
| | ggins confelled ſo many had eſcaped, he could 
not remember them all; he owned one Oliver Read bad-eſcaped, and was 
' retaken ; and that he himſelf ſen | 
to be ſtapled down and ironed; and that he owned he 
Creditors, for the Eſcape of 


given by Me, Hughes, a 
the Committee appointed 


ate for Irons, and ordered Re 


paid five hundred 


6 5 


and 1 


Den an tua ſworn to lerp the Jum, and they withdrew! and My. Tullice 
Der 3 e, 
2 Mayor remained there; and in about two 
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* 
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pecial to the Court. 
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1 Foreman, We agree the Priſonet was ac to the Murder committed | 5 18 of the Ea, rove in the Indistment. Auriu, 19 Efz. 
een Edward Arne, but that > 167 5 Prem Jitated i in him; that he has |- gur the Fin char Gobi was. . 
1 ivy. to the Cauſe of thi Man 's: Death, and might Wong reven PRs as W 7 e e e Huge * 
"Tas Witneſſes ſwore, that 1 . Huggins was at oor o the Bun- 33 55 es ow doe, X 59 5 . OT TIN 175 K. | 4 . 
an, 19 5 low Hine there 3 and, as hedid not Gee 0 at thax Time, | 8. 2h Wh n 125 P 
* if he was p privy, he was guilty of that; if he was privy Warden, Huggins acted 2 . is Gta Da py 
= craig, if he did concur in 45 AG, he is guilty; for it ek ſte 75 from 2 e SAL the ſame Time, during f * 
— > ARC acted as 5 de 
ehe he died by Durefs, and he was eur and conſenting to it 1 : 2: Nen. oy Fe FO rs or PT OO 25 Wer- 
de was 29 95 a this Act, in that he bad Power to ITE in and 1 8 — 2 AY N c Po] 
The Veuti was removed wo a He Phaer r of Mr. e inte B. K. 


f he was privy and conſentin 3 eh 


"0 all Gm Verdicts the Jury never find ice, by 5 wy FY | ob +" 8 Serjeants-lan- Hall in .es La all 
In no Special Judgment they find Malice. We | Cheſhire, Mr, Juorney Ar. Tee, uud i 775 gy Fr 
Fireman. Several of us don't P think him 7 ilty of the Mal, Ind by Serj. Darnell, Serj. Eyre, Serj. Hawkins, Mr. Peore Williams . ; 
.. Ait. Gen, The Law will imply the Malice. . | Strange, and, Mr. Filter, for the Priſoner: But as every. Thing inſiſle 


ider and 6nd the F. 
Durels ; there are e two . | 
ad no Forethought. e 
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let; but not immediately rev, 1 


Vlc. Serj. Raby. You are to'co 
Furman. We all agree that Arne died 2 
Hells to prove that's but that the Priſoner 


The Fury again conſidered among t 


N 


- Clerk of Arraigis. Are you all agreed? © 1 

©  Poremon.. e are ener that there is ſufficient Tides 6 to ble 
4 that they ſaw Mr. Huggins at the Strong Room. 

% Wea _—_ that he was Warden. of the F/eet-Priſon ; and that he was 
10 Head-Warden at the Time the Fact happened, as mentioned in the In+ 
-« dictment; and that Gyn was Deputy, and acted as ſuc _. 

40 5 jv Barnes appented to us to be Servant to Gybbon, and was 
« As and ated under him i in taking care of the Priſoners, and had 
« the Caftod of them; and part het Eiwartl Arne.” © 
' Mr. Att. 3 Mr. Tanner, you mult writs down the Verdict of te | 
ury. 

7 Mr. Serj. Raby. Get Pen, Ink, and Paper ready.. Gentlemen, you 

muſt tell him what he is to write, Is which is as gre Vis, 


„„ That © 
6 an Afſault 


R 


"VE 80 
Mr. Ait. Gen. They will 100 the N and W of the | 


| Room as in the Indictment; they can have no Reaſon td doubt of that. 

That James Barnes and John Huggins, at the. Time of the Imprifon- | 
«© ment of the ſaid Arne, knew that the Room was newly baile; 3 and that | 
d the Walls were moiſt and damp, as in the Indictment.“ 

Mr. Strange. Mr. Huggins did not know it at ficſt, at the Time he wal 
"there, when the Door was open. 

Mr. At Gen. Are the Jur' ſatisfied that Mr. Hoggins knew the state 
and Condition of the Room during the Time Arne was there ? 4 

Foreman. * We agree he ſaw the Building, and that he muſt know 1 
an unwholeſome Room, as deſcribed in the Indictment.“ Ko 

Mr. Ait. Gen. Let me ſee the Indictment (Which be did, and yead the 10 


"Wards as to the 4 tu 2 Strong Room). muſt” know. i * & 


when he was at the Strong R TY 
Mr. Serj. Darnell. It is neceſlary that the Jary ſhould know what the | « 


Attorney reads. 
wg | 1 Ait. Gen. Mr. Tannes has twice taken it. H long (ſpeaking ta 
ury) before the Death of Arnt do you. find they Priſoner knew the 
E of the Room:? 
Foreman. I believe it to be fiſteen Days at leaſt before the Death of * 1 
Mr. Att. Gen. That during this Impriſonment and Detention in this e 
Room, the ſaid Arne, by ra of the Dureſs of ſuch Impriſonment, be- 
came ſick and languiſhed there, and died, pr aut in the Indictment. 
Mr. Hug. The Jury are upon their Oaths, will they find him dead 91 
my Means ? : « 
my Strange. I defire the Fact may be Wand . . 
Mr. Ait. Gen. Mr. Tanner mind, That on the 7th of September he was «6 
 niding, abetting, and alifting Fore Barnes. 66 
Foreman. We apprehend the Man cbntinued from the-7th of Septem- KL 
e ber, and we apprehend. he died about the-23d of October. . 
Vr. Att. Gen. That John Huggint, being principal Warden during he | cc 
Impriſonment and Detention of the ſaid Arne, was preſent at the ſaid |. << 
Room, and ſaw Arne in that Room under the. Dureſs of that Impriſon- | «« 
ment; and that he being preſent, the Room was locked up with the ſaid | ce 
Arne in it. 4% 
That fifteen Days before the Death of Arne, Jobs 7 in being then | « 
Warden of the Fleet, and Mr. Gybbon Deputy- arden, he ſaw Arne un- | "56 
der the Dureſs of that Impriſonment; and the ſaid Arne was confined in 
the ſaid Room, and the ſaid Huggins being then preſent, he was becken up | 5 
by James Barnes, and continued i in the ſaid Confinement. 4. 
Mr. Strange. That is not according to the Evidence. It ſhould be 0 
found thus: cc 
That duripg the Impriſonment of the ſaid Arne, and fifteen Days at the | « 
leaſt before his Neath, Fobn Huggins being then, Warden of the Fleet, and 
the ſaid Thomas Gybben, Deputy and. 225 Warden, was once preſent, 
and ſaw the ſaid James Barnes lock up the of te fail Room, the ſaid 
Arne being therein impriſoned. . . * 
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78 further ſetz for 


Special Verdict, as follows: 
„ Patent, bearin 
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and Serj. Eee. z after which, it was argued 


fide, is taken Notice of in the Opinion delivered by the Lor! 
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' Fhis » was 2 888 0 Verdict, found” at the Ou Bail 
againſt James Barnes and, Fobn Hu pe 
n Huggins, fi rom the firſt 
ate King, 
long before and after, 


4 1 


0 de 
he Indictment ſets 
of Oftaber, in the twelfth B 
to the firſt Day of 725 anuary next following, and 
was Warden of the Priſon of the Let, &c. and 
Time, Servant to .Fobn.. Higgin 


cc That 


* e N. aq!” ir 


the ſame Priſon, under tlie Cuſtody of the ſaid 
et and him the ſaid rk tr 5r * and nth 12 5 ng Ee. 
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e wel 7 alia hujuſmod: 7 unlawfully, 5 ed to le- 
main and be (the Walle of the a More id, Rog, made of Bricks and 
+ Yarns at the aforeſaid Time of pr iſonment of the ſaid Egward 
ſame, being. very moiſt, and the Room afareſaid being 
5 oyer the Common Sewer of the ſaid Priſon, and 7 the place 
ub ſerdes & fimug prijanes predifte necnen excrementa pri 1 um — 
e Roon 


differum adtunc uſualiter poſita. fuerunt,. — 27 ant 
erous tothe Li 


aforeſaid then was very holeſome, An 
the. ra ears further ſets 


Jamer Barnes and Fihn Huggins, at I 
of the een of the ſaid Egward Arne in that W — 
that the aid Room had then been newly built, and that the Walls of that 
Room, 2 1 of Bricks and Mortar were th very, moiſt, 75 
that the ſaid Room was ſo ſituate as. aforeſaid.” And the Indie 
That the ſaid Edward Arne, during the - 
prongs and D Jetai Ping 8 in the ſaid Room, via. the 7th of 
oem U e fame mpriſoament and Detaining, 
Tae ſick, "ad thereby from the ſame 7th Day of god Dew — 
the 7th Day of December, then next follgwing, in the Room afore- 
faid, langui Auk on u which faid 7th;Day of December, the ſaid Edward 
Lene, by Dureſs of the Impriſonment 9 — Detaining aforeſaid, in the 
Room aforeſaid, died, G..“ The Iudictment further ſets forth, 
That the ſaid Jain egi, being a Perſon of a cruel Nature, and 
favage Diſpoſition, and a grievous... 2nd inhumane Oppreſſor of the 
1 in the ſame Priſon, under his Cuſtody being, during the 
laid Impriſonment and Detaining of the aforeſaid Edward Arne, in the 
Room aforeſaid, viz. the ſaid 7th Day of November,  &c.. and divers 
other Days and Times, during 7 Impriſonment and Detaining, at 
London, &c. feloniouſly, wiltully, and of his Malice aforethought, was 
preſent, aiding, abetting, comforting, aſhſting, and maintaining the 
aforeſaid James Barnes, telonioufly, wilfully, and of his Malice afore- 
thought, the ſaid Eduard Arne, in Manner aforeſaid, to il and 
murder: and ſo the Jurors aforeſaid, upon their Oath aforeſaid, lay 
That the ſaid Fames Barnes and Jabn Huggins, the ſaid Edward "trm, 
in Manner and Form aforeſaid, loniouſiy, wilfull „and of their Mx 
lice aforethought, did kill and murder, againſt the Peace, Cc. 
Qn Not Guilty pleaded by the Priſoner, Hugeins, the Jury nds 
5© That Queen Anne, by her Letters 
Date the 224 of Ju, in the twelfth — of Het 


to Jebn Huggins, > in n the Ofc 
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© Reign, gran 
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be the Caſe had been_argued on the fourteenth. of November, at Serjeants- {n 
"1 Prifeind Gaol of t Hall, beforg, all'the twelve Judges, the Lord Chief Jultice (Raymond) de- 
1 Ah iy of th eſſuages livercd e / EE CO CAN EI TANTED 
ik d all oth! Ia this Cafe, two Queſt hays dead wade, firſt, What Crime the 

F | Facts found 177 Barnes in the Special Verdict will amount 
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of SIND and her County. of 333 
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| t Second, 
Whether the Priſoher at the Bar is fbund-guilty of he ſame Offence with 
- Firſt, As to the rſt, Queſtion it is very plain, that the Facts found upon 
Barnes do amount to Murder. in him. Murder may be committed Wich- 
out any a aw bas not confined: the Offence to any particulat 
Ocumſtances or Manner of Killing; but there are as many Ways to 
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| Lands, Ne, * ches 3h 2 * K 

3% % Deputy or Deputies, pr and, duri 

8 | & ner and Form as Sir ru aronet, or any o | 

uty- | « ber Priſon of the Fleet aforeſaid, the. faid Office and bt 

"ime « ought. to have had, held, uſed, or enjoyed Sywith « Ave 
V ar- . « g nis: Apd they farther find, that the ſaid 7% Huggins, firſt of Sep- 


9 « and continually from: the e firſt 10 e 
. 4 « following, was Warden or Keeper of the faid Priſon of the Fleet; and 
gued that one Thomas Gybbon for all the ſame Time was Deputy of the ſaid 


« Jobn Huggins in the ſaid Office of Warden or Keeper of the Priſon, of 
dhe Fleet Horeſaid, by the ſame Jahn Huggins appointed, and acted a8 
« ſuch his Deputy: And they further find, That James Barnes, in the 


liſted <«. Iadictment named, for all the ſame Lime was Servant of the ſaid Tho- 
Lorl «mas Gülben, Deputy of the ſaid Jahn Huggins, in the ſame Office ſo as 


« aforclaid being, and ated under the ſail Thomas Gybbon, &c. in and 
4 about the Care of the Priſoners. committed to che ſaid Priſon, and in 
« the ſame;Priſon being, and particularly in and about the Care of Ed- 
« word Arne, in the Indictment named, then and there a Priſoner in, the 
tame Priſon being: They farther find, That the ſaid James Barnes, the 
« ſeventh of September, in the twelfth Year, &c, in and upon the ſaid 
« Edward Arne, a Priſoner in the ſame Priſon then as aforeſaid being, in 
« Manger and Form as in the ſaid Indictment is ſpecified, made an Aſ- 


ment « ſault, and him the ſaid Rdtaurd Arne, then and there without his Con- 
t ſets « ſent, in Manner and Form as in the ſaid Indictment is ſpecihed, took, 
relfth « and him the ſaid Edward Arne to a certain Room within the ſaid. Priſon | 
and « then newly built, in the ſame Indictment mentioned, without his Con- 
and « ſent, in Manner, &c. conveyed and led, and him the ſaid Edward Arne, 
gin, , in the ſaid Room for a long Lime, to wit, for the Space of forty-four 


« Days from thence next following, without the Conſent of him the ſaid 


hp « Edward Arne, in Manner, &c., impriſoned and detained, and him the 
relfth « ſaid Edward Arne, then and there for all the Lime laſt-mentioned in 
riſg- « that Room, ab/que ſolamine ignis necnon ſine aligua matula, ſcùphio, 
ggim, « vel aligus alis hujuſmadi utenſili, to remain and be without his Con- 
„E. «ſent in Manner, fc, forced: And they further find, That the 
and « Walls of the ſaid Room were made of Bricks and Mortar; and 
with « at the ſaid Time of the Impriſonment of the ſaid Eduard Arne 
eſaid « in the ſame were very damp; and that the ſaid Room was ſituate over 
1 the «. the Common Sewer of the {aid Priſon, and near the Place ubi ſordes el 
1 for « fimus priſons predifte necnon, excrementa r prediftorum adtunc 
wing, 40 uſualiter poſta fuerunt, by Reaſon whereof the ſaid Room was then yery 
ward «. unwholelome, and greatly dangerous to the Life of any Perſon detained 
xe laſt « inthe ſame: And they further find, That the ſaid Fames. Barnes, at 
atula, «the ſaid, Lime of the Impriſonment of the ſaid | Edward Arne in that 
o fe- % Room, woll knew that the ſaid Room had then been newly built; and 
and „ that the Walls of that Room were made of Bricks and Mortar, and 
'ward « werg then very damp; and that the ſaid Room was ſituate ſo as afore- 
being «, ſaid; And they further find, That during the ſaid Impriſonment, and 
place « detainipg._ of. the ſaid Edward Arne in the faid Room, to wit, by the 
.pro* . Space of. ſifteen Days at leaſt, before the Death of the ſaid Edward Arne, 
R 00M vc the ſaid Jahn Higgins knew. that the ſaid Room had been then newly 
e Life « built, and that the Walls of that Room were made of Bricks and Mor- 
er {ets „tar, anden were damp; but whether the ſaid Fohn Huggins knew, 
Time e that on the ſaid ſeventh Day of September, in the twelfth Year, &c. the 
knew « Jurors know not: A nd they further find, that the ſaid Edward Arne, 
ff that „during the ſaid lmpriſonment and Detaining of him the ſaid Edward 
„. Arne in the ſaid Room, to wit, the tenth L ou the ſame Month of 
dat &« September, in the twelfibtY car aboveſaid, by Dureſs of the fame Im- 
I « priſonment and Detaining, became ſick in the ſaid Room; and thereby, 
th ol from the ſame tenth Day of September, in the twelfth Year aboveſaid, 
ning, % until the twentiech Dey of Oclaler then next following, in the ſaid 
until &< Room, languiſhed ; on which "ſaid twentieth, Day of Odiober, in the 
afore- „ twelfth Year ,aBoveſaid,. the ſaid Edward Arne, by Dureſs of the ſaid 
au « Impriſonment and Detaining in the Room aforeſaid, died, to wit, at 
in the London, &c, And they fuxther find, T 8 the Impriſonment 
forth and Detaining of the ſaid Edward Arne in the faid Room, to wit, by the 
,..and * Space of fifteen Days at leaſt. before the Death of the ſaid Edward Arne, 
Ff the « the (aid: John Huggins was once. preſent at the ſaid Room, and then and 
g. the % 4kere ſaw the ſaid Edward Arne in that Room, under the Dureſs of the ſaid 
in the « Impriſonment, and then and there turned away; and the ſaid James Barnes 


© locked the Door of the ſame Room, at the ſame Time in which the 


Ng, « {cid 2 Huggins turned away as aforeſaid (the ſame Edward Arne, at 
t, was « the laid Time in which the ſaid Door was locked by the ſaid James 
g the « Barurs, being in the faid;Room under Dureſs of the ſaid Impriſon- 
afore- « ment). And they further find, That the ſaid Edward Arne, in the ſaid 


Room, uuder Duteſs of the ſaid Impriſonment remained, and was con- 
© tinued from the ſaid Time in which the ſaid Door of the ſaid Room 
« was ſo locked by the ſaid: James Barnes as aforeſaid, until the ſaid Time 
<« in which the ſaid; Edward Arne ſo as aforeſaid died: And they further 
« find, That the ſaid Jabs Huggins ſometimes acted as Warden or 
Keeper of the ſaid Priſon, during the Time in which he the ſame Tho- 
* mas Gybbon was Deputy of the: ſaid Fobn Huggins in the ſaid Office as 
« aforeſaid; but whether upon the whole Matter, c.“ 


The Record of this Incictment and Special Verdict being removed 


of June, 1730, by Mr. Willa, tor the King; and Mr. Serjeant Eyre, 


X. 


2 


| 


commit Murder, ag there are to deſtroy a, Man, proyided the Act be done 
With Malice, cp: or Par Hale P. C. 46, 3 H, 52. Mur- 


der is, where a Perſon kills another of Malice, ſo. he 4 Wichin a Year 


anch Day. Hale P. G. 43. And Malice ay Pap either expreſſed. or impli- 
ed this Cale e e the Malice expreſs; for the Facts 


| charged on Barnes are laſd in the Indictment to be ex malitia ſua profcogi- 


tata, to wit, that he; having the Cuſtody of „ e him, and 

carried him to this unwholeſome Room, and confined him there by Force l 

againſt his Will, aud without his Conſent, and without proper Suppart, 

er malitia ſun pracogitara ;, by Means of which he languiſhed and died. 

| And the Jury ba found that Barnes did all theie Facts, mado et forma 
Fa "_ 


\prout in indifaments precio ſpecificatur, 1, 0 
But upon the finding of theſe Facts there is alſo à plain Malice ariſing 
he Law implies Malice in re- 


in Conſtruction of Law. Hale P. C. 46. T 
ſpect of the Perſon killing. If a Priſoner, by Dureſs of the Gaoler, comes 
to an untimely End, it is Murder, It is not neceſſary to make it Dureſs, 
that there ſhould be actual Strokes or Wounds. And in 3 Haft. 35. the 
putting into a Dungeon is Dureſs, or into a Place too ſtrait, 3 Jnft. gx. 
Pluit ar ci ment que devoit, Cromp. 90. The untimely End, mentioned, by 
Lord Chief Juſtice Hale, is what is meant by Briton, cap, 1 8 18. at 
a Man die in Priſon, the Coroner is to take-an Inqueſt upon the View a 
the Body; and if it is found by the Inquiſition, that the Perſon was brought 
xr to Death, and farther. from Life, per dure gard del gaoler, it is 
FTelony. 12 5 1 + 
| The Reaſons why the Law implies Malice in ſuch Cales are plain. Be- 
cauſe it is a Breach of his Duty, and of the Truſt which the. Law has re- 
poſet in him. A Priſoner is not to be puniſhed in Gaol, but to be kept 
| ſafely, Fleet: 38. Brad. 105. The Act allo is deliberate. And the Nature 
of the Act is ſuch, as that it muſt apparently do harm, It js alſo cruel 3 
as it is committed upon a Perſon that cannot help himſelf, And it is 
committed by Force, and without the Conſent of the Priſoner. So that 
the Charge in the Inditment againſt Barnes is Murder; and theſe Facts 
found in the Verqict, as to him, fully maintain the Indictment, and amount 
to Murder. But Barnes is not before the Court, he having fled {as it is 
ſaid) from Juſtice, 5 Be 3 . 
Second. The next Queſtion is, Whether the, Priſoner, Huggins, is 
found guilty of the ſame Offence as Barnet; or how far it appears, by this 
Special Verdict, that he has been aiding and afliſting to Barnes in the 
committing of theſe Facts? 5 | DE bd eee 
In the Indiftment the Offence is as ſtrongly charged upon Huggins ag 
upon Barnes. The Indictment charges, that the Fe at Bar. during 
the Impriſonment of Arne in the ſaid Room (the Situation and Condition 
of which the Indictment expreſsly charges Huggins, td have the Knowledge 
| of), on the ſeventh of November, et diverſis diebus et vicilus, d uring that 
Impriſonment, feloniouſly, voluntarily, and of his Malice aforethought, 
was preſent, aiding, abetting, comforting, and aſſiſting the ſaid: Barnes, 
the ſaid Arne feloniouſly, and of his Malice aforethought, to kill and mur- 
der, c. Which if found by the Verdict, would certainly be Murder in 
the Priſoner. But there is a great Difference in the finding the Verdict. 
As to Huggins, the Jury have only found theſe Factz, vis, That he had 
the Office of Warden of the Fleet, &c. granted to him by Letters Patent 
of 22 July, 12 Ann. to hold for his Life, and to execute by himſelf or his 
Deputy: That he, 1 Sept. 12 Ges. I. and before and from thence to 11 
Jan. 12 Geo. I. was Warden of the Flats, That Thomas Gybbon was, and 
for all that Time acted as his Deputy in that Office: That James Barnes 
was for all that Time Servant of Gybbon, and acted under him about the 
Care of the Priſoners, and particularly about the Care of Arne: Then 
they find, that Barnei aſſaulted and carried by Force the ſaid Arne into the 
Room, and kept him there againſt his Conſent, prout in the Indictment, 
forty-four Days: Then they find the Situation and Condition of the 
Room, whereby it was very unwholeſome, and dangerous to the Life of any 
Perſon kept therein: That Huggins, during the Impriſonment of Ane in 
that Room, viz. for fiffeen Days before Arnes Death, knew that the 
Room was then lately built, and that the Walls were made of Brick and 
Mortar, and were then damp; but whether he knew it the ſeventh of Sep- 
tember, ignoram That Arte, the tenth of September, 12 Geo, I. by Du- 
reſs of Impriſonment, became ſick, and languiſhed to the twentieth of 
Over, and then died by Dureſs of Impriſonment in the ſaid Room: 
That during the ,Impriſonmgnt of Ane in that Room, wiz, per ſpatium 
quindecim dierum ad minus be fore his Death, Huggins was once preſent at 
that Room, and then ſaw the ſaid Arne in that Room, ſub duritie impriſe- 
namenti prædicti ac adtunc et ibidem fe avertit, arid the ſaid James Barnes, 
tae ſame Time as Huggins turned himſelf away, locked the Door; the 
ſaid Arne, at the Time when'the ſaid Door was locked by Barnes, being 
in the ſaid Room, ſub duritie impriſonamenti prædicti; and that Arne re- 
mained under that Dureſs till his Death: That Huggins ated ſometimes 
as Warden, ring the Time Gybbon was Deputy: But it is not found 
that he acted as Warden during the Confinement of Arne. | 
The Judges are all unanimouſly of Opinion, that the Facts found in 
this Special Verdict do not amount to Murder in the Priſoner at the Bar; 
but as this Special Verdict is found, they are of Opinion that he is not 
uilty. Though he was Warden, yet it being found that there was 2 
eputy, he is not, as Warden, guilty of the Facts committed under the 
Anthoricy of his Deputy, He hall anſwer as Superior for his Deputy 
civilly, but not criminally. It has been ſettled, that though a Sheriff 


35 { 


into the King's-Bench by Certiorari, it was argued on Tueſday the ſixteenth | muſt anſwer for the Offences of his Gaoler civilly, that is, he is ſubject 
| for | in an Action to make Satisfaction to the Party injured, yet he is not 
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cout his Conſent, or without proper Suppeft. 


+ He may be calually reſent. 2. 


tain by Force; eſpecially when 
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found by nabe Verdikt 1. Pharche Room was 
2: That the- Walls ere bald. Bumide. 


. 
4 


rum the Ropm was very unwholefome, and the Life of any Man kept there 
was in great Danger. But 1 „ do E Sogn od 
Knowledge is, that for fifteen Days before Arn Death he knew that the 


Room was then lately built, recenter j that the Walls were made of Brick 


and Mortar, and wete then damp. But "iy not found, hor does p- 
pear, that he knew they were dangerous To a Man's Life, or thay 

was a Want of neceflary' Support. Nor is it found that he directed or 
conſented that Arne ſhould be kept or continued there. © The chief Thitig 


7 i 


tor. But in Anſwer to this, 1. Being prefent alone, unlefs he knew a]! 


the Cireumſtances, and directed that Arne ſhould continue, or at leaſt 


cönſented that he ſhould, cannot make him an Alder or Abettor in the 
Murder. Menge 113. A Man mai 
namiiti priedifti.” He might fee bim, and fee him while he e e duritie 
impriſinamenti prœllicti, that is, while he was in Fact under the Dureſs by 
Barnes; but it does by no means follow from thence, that be knew that 


the Man was under this Dureſs, and it is not fond that he did know it.“ 
It was objected; that if he ſaw the Man under this Dureſs he muſt know en | 
Fth⸗Objection. It is found that Barnes ſhut\the Door in the Preſence 


it, and it was his Duty to deliver him, But we cannot take Things by 


Inference in this Manner. The widit does not imply a Knowledge of the 


ſ.veral Facts that made the Dureſs. Ife Nature of this Dureſs be con- 
ſideted, it is impoſffble that it ſhoulthe diſcovered by ene Sight of the 


Man. It conſiſts of ſeveral Ingredients and Circumſtances, that gre not 
neceſſarily to be diſcovered upon Sight? For though he ſaw Arne in the 
Room, yet by the View he could not $11 that he was there without his ; 


Conſent, and by Farce, or that he wanted nectMary Relief. It is not 
found thasthe Man made any Complaint to him, or that any Application 
was made to him on the Man's Bebalf. If he was there wich his Conſent, 
it would take” off che Dureſs. His ſeeing is but Evidence of his Know- 
ledge of thaſe Things at beſt, and very poor Evidence tow And therefore 
the: Jury, if the Fac would have borne it, ſhould have found that Hug 
gur knew that Aut was there without bis Conſent; and that he conſent- 


cannot intend«theſe” Things, nor infer them. For ig Special Verdicts in 
criminal Caſes the Ebutt maſt never intend nor infer Facts, but judge up- 
on the Facts found, und not on the Evidenchof the Facts. Kelynge 78: 
Whether a Man is aiding and affifting in Murder or no is matter of Fact; 
and ought to be exprefsly found by the Jurys Keſynge, 111. Rex verſ; 
lime. It does not appear by the, Special Verdi there that Glover, or 
the Pefſon unknown, Who ſhor off he Gun, did diſchargg'it againſt any 


of the King's Officers, but it might be'fof Aught that appears for another 
Purpoſe: T ae the particular Circumſtances in the Special Ver- | 


dict there are” "tings found which werk a ſufficient Evidence, that the 
Gun was diſcharged agaihſt the King's Officers, and fo it might be rea- 
ſonably intended, 'confidering they were all armed, and NaN of 
an umaw ful Act in-the Night, which they deſigneg to juſfffy and main- 
dhe Gun was ſhot off üpon the Watch- 
Word given; and as the King's Omcers were endeayouring to ſeize the 
0 t well have found that The Faſt was diſ- 
charged agaitſt the King's Officers a. But ſince they, had not found it, 
the Gout were confined ta what they had found pohtively ; and were not 
to judge the Law. upon Evidence af 4 Fäct, bit upon the Fact when it is 
found. See Lehnge, 118. o 
This Caſe was ſo well argued on both Sides, that ſome Qions on 
the Part of the Crown mult be taken notice of, though they are already 
in a great meaſurg anticipated. As,, & OTIS} 
1. That H 
the Care of the Priſoners; and it was incumbent on bim to ſee that there 
was no illegal Dureſs: And to explain what the Law means by Dureſs, 
Brit: cap. 11 _ 18. was. cited. If a Priſoner is brought nearer to Death 


and farther from Life per dure gard del keeper ; and Stautf. P. C. lib. 1. 


+ cap. 35: Il he keeps him more ſtrictly than of Right he ought, it is Du- 


reſs. And the Duteſs need not be by the Hand of the Gaoler; for if it is 
done with his Privity, ic will affect him. But that is a Miſtake ; for when 
an Officer has Power do make a Depugy, and has appointed a'Deputy, he 
has diſcharged himſelf of the whole Care: The Deputy has the whole 
Power, and it is4dcumbent/upon the Deputy till the Principal reſunies 


his Office. | Indeed, 'when'the Principal 'comes to execute his Office him- | 


ſelf, the Power of the Deputy ceaſes; but a bare accidental coming to the 


Place will nat determine the Deputation, unleſs he comes with an Intent 


to reſume his Office. The Caſe of a Difeiſee coming to dine with à D 
ſeiſor, or to ſee his Pictures, may be very properly compared to this. 


de Priſon, and ar the Plate Where the Filth ef 
- the Priſon and Exerement of the Priſoners were uſually lad, rata quo- 


But all that is found with'refpe& to the Prifoner's 


ere 


"be —_— und be entirely innocent. 
e Verdict is, viait ſub duritie impriſo- 


ed to fund dsted his Continuance there. Which not being done, we 


Huggins, as Warden, though he had made a Deputy, had ſtill 


| firue&an aidiffy and/abetying,” 7009s! ae 
Thuhere is another Mätter which the King's Counſel inſiſted upon, That 
if the Court were of Opintoi that they could not give Judgment upon the 
| Facts found in this Verdict, that the Priſoner was guilty 
| yet the Verdict was ſo uncertain, a hat 


5 


| 
| 


| 


: 


4 


f 
: 


. 


| 


| 


| 


bern Objection. / 
its 


| 6us Acts of anbthefz 18 


2 


? 


and held Muürder, | 
ſtek Man laid in the | in the caſe of laying an 
in an Orchard, and à Kite ftruck it, pb. 1 8 98. Hole P. O. 83. 
There the Perſon who did the*A@ocoafroncd the Death; but in this a 
no Act was done by the Prifoner at the Bar. There are Indeed Cafes of 
Murder where no Act was aby the Pepſons guilty, as che letting looſe 

a wild Beaſt, which the Party knows 5 mitchigyous, and he kills 2 


; 
l 


Man. 3 Ede. III. torone 311. Sim,. 17: Crompt. 24 Nein Owner orf 


| the' Beatt is guilty'vf Murder, In Anſwer to thöfe Caſes, there is a Dif. 
ſerence between Beaſts that are ſeræ natura, as Lions und Tygers, which 
à Man muſt always keep up at his Peril, and Beaſts that are manſuete da- 


relied upon is, tligt the Verdict finds, that once the Priſoner at the Bar|; zar4, and break through the Tatnieneſs of their Nature, Tuch as Oxen 
was preſent at the Room, and ſa Arne ſub duritis impriſcnamanti preditti, 
et ſe avertit, & c. which, as was objected, made him an Aider and Abet- 


and Horſes. In the latter Caſe an Action Hes, if the Owner has had No- 


|. tiee of the Quality of die Beaſt; in the farmer Caſe an Actjon lies with- 


out ſuch Notice. As to the Point of Felony, if the Owner have Notice 


of the ee ee of the Ox; Ur. and he uſes all proper Dili- 
and h 


gence to keep Bim up, and he happens to break Tooſe and kills'a Man; it 
would bé very hard to make the Owner guilty of Felony; but if theough 
Negligence the Beaſt pots abroad; after Warning or Notice'sf'this Gon- 
dition, it is the Opinſon of Hal, (H. P. C. vol. I. 43t;) that it is Man- 
laughter in thE Owner, And if he did purpoſely let him looſe and wan- 
der abroad, with a Deſign to do Miſchief; nay, though it were but with 
à Deſign to fright People and make Sperl 
der in the Om he 9975 ge ores 


TH 


«- 


of Hugin; and therefore the continuing of Arne under that Confinement 
will aftect Huggins, But there is no Conſent found to his Confirement. 
Whg is found is, at moſi; but Evidence of aConſent ; and eden not that, 
OOTY WOE FOE I TORE ES OS T 
o C It is not neceſſyry ſot the Jury to-find the Conſent in 
| expreſs' Words, and if Facts are found that amount to Coliſent, the 
Court wall judge iga Conſent. As in the Caſe of Malice, the Court will 
judge it upon the Fact found; and Malice is an A& of the Mind as well 
as Conſent. To this it is anſwered; that Malice is Matter of Law, and 
proper for the Court mo ge; but the Conſent of one Man to the malici- 
| Matter of Fact which ought to be found by the 
Justy. And here is no Conſent found, nor that Hatgins aided or abetted 
Barnes; nor is there any poſitive Fact found, that mult neceflarily be con- 


& 


of Murder; that 
! coitld not give Juulgment of 
Acquittal: And therefore, that a verrire facias de nous ought to go And. 
this brought it under the Conſideration of the Judges, whether a venirefa-' 


| cias de nows'ought to be granted in this Caſe. And to ſpeak to chat Point, 


the Counſel on both Sides were heard before all the Judges on Wedneſday 
It was faid by the Counſel for the King, that they 1 
without Prejudice. For they inſiſted, that as to the Verdict itſelf tere 
were ſufficient FaQs found Heling the Priſoner, to induce the Tudpes to 
de of Opinion that they amounted to Murder. But for * Argument's 
Sake, in caſe the Judges ſhould be of Opinion, that they were too uncer- 
tain to found a. Reſolution upon, that the Poner was guilty of Murder, 
then th * 92 that's venire facias ds nov ought to go, though it was in 
A capit Ca e. 15 e * ? . * 16: N 8 21 . : Wy * 
1. In a civil Caſe, if à Verdict is found ſo/un&rtainly and ambigu- 
ouſly as that no Judgment can be given, a'ventire facias dr neu mult iiſue. 
Co. Li. 227. 2 Roll. Abr. 693. Von, | 
It was obſerved that the of Co. Li. 227. ſpeaks of Verdicts in ge- 
r- not ſay in at Caſes : But as to civil Caſes there is no 

oubt. Wee 01 87 2 1 Le wall . e e a 
2. In criminal Caſes Writs of · venire facias de not have been granted. 
Co. Inter. 303. b. Hil. 4. Car. I. B. R. ret. 32. Rex veY. Fiſher. : 
3. In capital Caſes a venire ſacias de nove muſt go. 1. In Caſes of Miſ- 
trial. 6 Co. 14. 4. Arundel's Cale, the Point agreed. 2. For Miſbehaviour of 
the Jury in giving in their Verdict. Hi. 8 Hen. VII. ret. 3. plarit. reg. Rex 
ver. Wayner. Agreed. 3. As to granting a venire facias de novo, after a 
Special Verdict found, they were ſo candid a$to own, that tho? there was 
Search made with the greateſt Diligenee, yet they could not find one In- 
ſtance, nor ſo much as an Opinion except what was ſaid by 


— 


| , 4 . os ages 
Lord Chief-Juſtice Hals, in the Caſe of the King verſ. Keite. Comberb, 408- 


Holt ſays, I ſhould not be much againſt a venire de nove.” (Comps . 
And this was remembered by ſome others that heard that Opinion. 'T by 
Jury had found in that Caſe that the Priſoner had killed the Man but 
it did not certainly appear whether the Fact was Murder or Man- 
ſlaughter. Mr. Attorney General inſiſted, that if there was ſuch 


| 


certainty, as that no Judgment could be given iii capital Caſe ; t 


I take it that the Point on which the Sate turned was this, it did not appear from any of the Facts found, that the Gun was diſcharged in Preſecurion of the Purpoke for 


« bie the Party was afſe 


% out incroaching on the Province of the Jury, have preſumed' that it was diſcharged 
E g V+ . $ | Ts Mw ws 


* 


« Foſter's Reports, p. 353.“ 


* 


embled. But had it been poſitively found, that it was diſch 


againft the Officer or his Aſſiſtant, the Court, upon this finding, might, witl 
cution of their original Purpoſe, In Cafes ſo circumſtanced, Res h loquitur- 
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he kills a Man, it is Mur- 
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verſe Howl,” Crd. Car. 322 
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{in clvil and other criminal Caſes; tho' there 
for ubi eadm g ratio, eftygadem lex. And 
this it was argued upon a Suppolition) that the 
Judgment againſt the Priſoner, they 


want 
could not be | wy upon it. For the Facts found are all poſitivel Eh ; 


de acquitted; for it is not that the Verdict is uncertain, but it is not full 
enough to convict bim. Perhaps the Jury mighgybave found other Facts 
ich they have not, but the Court can fudge oy upon what is found. 
Kelyng, 78, 79.) We all agreed in the Caſe of Green and Bedell, on a 
— Verdict, that the Verdict was not full enough as to them, for us to 


Kelyngs p. 66. 
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maß Pambridge, E/. &c. | (146) 
judge it Treaſon'in them; becauſe the Verdiét only found that they were 
preſent, an und no particylar Act of Force committed by them; and 
did not find that they were Ming and aſſiſting to the reſt. And it is poſ- 
ſible they might be there only out of Curioſity to ſee; and whether they 
were /aiding and affiſting is Matter of Fact, which ought to be 2 
found by the Jury, and not left to the Court upon any colourable Impli- 
cation; and accordingly thoſe two Perſons were diſcharged. And yet as to 
Green, he was found to be among the Perſons aſſembled, Cc. caſting up 
his Cap, and hallooing with aStaff in his Hand ; and that whilſt he was 


among them he was knocked down by a Party of the King's Soldiers that 


came to fuppreſs them ; and was then taken. And as to Bedell, it was found 
hat he was there Mad being purſued by one of the King's Soldiers, called 
out to the reſt of the Company to face about, and not to leave them (a). 

Upon the whole, there is no Authority againſt the Court's giving Judg- 
me Acquittal, upon à Verdict that is not ſufficient to convict; and 
therefore this Verdict not finding Facts ſufficient to make the Priſoner 
. of Murder, he muſt be adjudged not guilty” And he was diſ- 
charged. | Fl PB | 


q 


4 being found, that Thomp/on knew Daxves intended only to part them, it was held Manſlaughter, without ſending it back to the Jury to he certi 
10 are Caſes directly in Point as to this Head; and I muſt obſerve that Plummer s Caſe L the Caſe of Keit, wherein Holt, Chief - Juſtice, had had this Point under 


{a} Strange, in his Reports, vol. II. p. 888. after mentioning this Caſe of (Meſſengers) Bedel! and Green, in the Opinion delivered by the Chief-Juſtice, adds to it, (from 
&* On a Special Verdict it was found, that Thomp/on and his Wife were fighting, and Daus endeavouring to part them was killed Dy Thompſon 3 and it not 
e 


d of his Knowledge: 


— 


1 


2 . FE ˙· Ü h ˙ AA nt ..SS 


| Die Martis, 20* Maij, 1729. | 
Proclamation Was made for all Perſons concerned to attend. 
Clerk of Arraigns. 


. 


Names, and ſave your Fines. 3 | 
Clerk of Arraigns. Thomas Bambriage, hold up thy Hand. (hich be dd.) 
Clerk of Arraigns. Thou ſtandeſt indicted, &c. Sis 


. 


of the Felony and Murder whereof thou ſtandeſt indicted, or Not Guilty ? 

Mr. Bambridge. Not Guilty. 88 4 

Clerk of Arraigns: How wilt thou be tried? 

Mr. Bambridge. By God and my pars” | 

Clerk of Arraigns. God ſend thee a good Deliverance; 

| Die Jovis, 22* Die May, 1729. „ 

Proclamation was made for Information. „ 

Clerk of Arraigns. Thou the Priſoner at the Bar, theſe Men that thou 
ſhalt hear called, and perſonally appear, are to paſs between our Sovereign 
Lord the King and thee, upon the Trial of thy Life and Death, there- 
fore if thou wilt challenge them, or any of them, thy Time is to ſpeak as 
r they come to the Book to be ſworn, before they ate ſworn. 

1 hen the Pannel was called over, and Mr. Bambridge challenged 
twenty. | 

*. 5 Mr. Juſtice Page. You have challeged the full Numberallowed by Law, 
25 without any Reaſon aſſigned, now take care. 

Then the Jury ſworn were as follow : 


rr 


* 8 


George Baker, Oliver Slowcoch, 
3 2 Goodinch, * Nemes, 
obert Hampſhire, homas Playſeed, 
Richard Maſon, William Mills, 
William Bernard, '» Robert Everett, 


Roger Penny, , Moſes Freeman. 

Clerk of Arraigns. Hold up thy Hand. (JV hich be. did.) 

Clerk of Arraigus. You, Gentlemen of the Jury, look upon the Pri- 
ſoner, hearken to his Gharge, he ſtands indicted 0 Name of Thomas 
Bambridge, &c. (prout in the IndiAment Mutatis Mutandis.) 9 

Mr. Bambridge. I deſire the Indictment may be read in Latin, as it is. 

Mr. Juſtice Page. I hat you ſhall have done. 

Mr Holland. May it pleaſe your Lordſhip, pc you Gentlemen of the 
Tury, I am of Counſel for the King. This, Gentlemen, is an Indictment 
azainſt Thomas Bambridge, Eſq. late Warden of the Fleet Priſon, for the 
Murder of Mr. Robert Caſtell; and the Indictment ſets forth, That Thomas 
Bambridge, upon the 14th of November, had the Care and Cuſtody of the 
Priſoners in the ſaid Priſon, but being a Man of a cruel Temper, did 
upon the 14th of Nevember laſt paſt, aſſault the ſaid Robert Caſtell, and 
carry him to Richard Corbett's, a Spunging-houſe, and at the Time of 
this Impriſonment, one Joſeph 1/h:te was ſick of the Small-Pox, and Mr. 
Caftell never had them; that Mr. Caſtell ſeveral Times deſired he might 
not be there, for that he was afraid if he ſhould catch it, it would be his 
Death. That from the 16th of November to the 12th of December follow- 
ing, Pambridge forted him to continue there; and that Ca/tell (after his 
Requeſt made to Bambridge to be removed from that Place, and Notice had 
been given to Bambridge, that the Perſon was ſick of the Small-Pox) fell 
lick of the Small- Pox, and languiſhed under it in the ſame Houſe until 
Deceniber 12, and then died : Therefore the Indictment concludes, that 
the ſaid Themas Bambridze did feloniouſly and maliciouſly murder the ſaid 
Robert Caſtell, againſt the Peace of our Sovereign Lord, the King, his 
Crown and Dignity. To this Indictment the Defendant pleaded Not 
oy ; but if the Fact is proved, I don't doubt but you will find him 

uilty. 

Mr. Serj. Cheſhire. My Lord, and you Gentlemen of the Jury, 7 ho- 
ra Baml de ſtands indicted for the Murder of Mr. Robert Caſtell, a Pri- 
2 then in his Cuſtody, Gentlemen, Priſoners muſt be treated with Hu- 

ol. IX. | 


O good Men that are impanelled to Enquire, &c. anſwer to your 


Clerk of Arraigns. How ſayeſt thou, Thomas Bambridge, art thou Guilty 


XII. The Trial of Tnouas Bawnripor, Eſq. late Warden of the Fleet, for the Murder of Mr. 
RokkRT CasTELL, before the Right, Hon. Sir. Robert Baylis, Knt. Lord-Mayor of the City of 
London, the Hon. Mr. Juſtice Page, the Hon. Mr, Baron Carter, and Mr. Serjeant Raby, De- 
puty-Recorder ; with other of His Majeſty's ] 
County of Middleſex, at the Sgſcions- Houſe, in the Old-Bailey, May 22, 1729. 


uſtices of the Peace for the City of London and 


| manity and Tenderneſs, unleſs unruly, and then the Gaoler has an Authority 
to reſtrain them ; but thoſe that behave well, he has no ſuch Authority 
over. This Perſon came to the Fleet the 28th of June, as will be ſhewn 
by the Books of the Warden, and Bambridge had been a Deputy Warden 
ſome Time before, I wiſh he had not learned to treat People with Seve- 
rity. On the 8575 of September he came to be Warden in right of him- 
ſelf, and Mr. Ca/tell had performed every Thing that was neceſſary ; for 
the Liberty of the Rules had given Security, and to continue that Li- 
berty of the Rules, found additional Security, Security to his Satisfaction, 
approved on by the Clerk of the Enquiries, yet on the 14th of November, 
he was forced into Corbett's; and I muſt ſubmit it to you, my Lord, if it 
is not contrary to Law, as he lodged in the Rules, at one Mr. Und.r- 
w:0d's, to carry him to a Spunging-houſe, Houſes where they make a 
Property of all Priſoners. Tis the Duty, Gentlemen, of 'a Gaoler, 
that has Priſoners in his Cuſtody, when he thinks they cannot be conti- 
nued ſafely in the Rules, to put them into Priſon, and not into Spunging- 
houſes, where large Reckonings are run up upon them. Their Method 
is, Gentlemen, to make the Feurity uneaſy, and then to tell the Pri- 
ſoners that * ſhall be carried into Spunging-houſes, till they can work 
them up to a Temper to pay ſuch Sums of Mone that they want to get 
from the unhappy Priſoners. Gentlemen, Mr. Ca/tell was given to un- 
derſtand, that a Man was ill of the Small-Pox in the ſame Houſe, and 
Mr. Caftell had never had them, and ſaid, he ſpould die if he had, let me 
not be carried into this Houſe, This did not take Effect, Bambridge inſiſted 
upon his renewing his Security, and when he was carried there, Savage 
went from him to Bambridge, and told him that Mr. Caſtell never had the 
Small-Pox, and that one J/hite was ill of them, and begged that he might 
| be carried back into his Lodgings, or into the Gaol. One would have 
thought Bambriage ſhould have had ſome Confideration of him, but he 
had no Anſwer to his Satisfaction; he continued there very meJancholy 
till the 4th of December, and then the Diſtemper took him ; he ſickened 
with the ſame, the Danger increaſed, and he died on the 12th, ſo that it 
was apparently the Occaſion of his Death. It was Bambridge's Duty, 
when he was informed the Diſtemprr was in the Houſe, to have removed 
him. This is the State of the Evidence, and as we ſhall be able to prove 
the Facts, I doubt not but you will find the Defendant Guilty. 

Mr. Attorney-General, My Lord, and you Gentlemen of theJury, 
Thomas Bambridge ſtands indigted for the Life of an unhappy Man, who 
died under his Cuſtody. As the Law has armed Gaolers with a ſufficient 
Authority, for the ſafe. Cuſtody of their Priſoners, and for the ſecuring 
their Properties, ſo the Law has taken Care that they ſhall not put any Pri- 
ſoner into hard Dureſs, and if the Man dies, the Lite of the Ptiſoner lies 
to the Gaoler, and whether the Perſon dies being ſo confined, or whether 
it was the Diſtemper occaſioned by means and by reaſon of his illegal 
Dureſs, I ſubmit it to your Lordſhip's Direction, to be Murder; for where 
actual Force ſhould be committed, and the Offender does an unlawful 
Act, by which Death enſues, I muſt ſubmit it whether, being mixed with 
actual Force, it is not Murder. This is a particular Caſe of this Pri- 
ſoner, for he had given Security for the Enjoyment of the Indulgence of 
the Liberty of the Rules, during the Time he was in thoſe Lodgings ; 
but for what Reaſon does not appear, that Bambridge ordered Corbett to 
take him out, and not to bring him into Priſon, but carry him into Cor- 
bett's Houſe, that will appear to be an illegal Act of impriſonment ; for 
by the Statute 22d Charles II. it is her no Caoler, or other Officer, 
having Priſoners in his Cuſtody, ſhall carry them to any public Victual- 
ling-Houſe; therefore Bambridge ordering Mr. Caſtell to be carried to a 
Victualling-Houſe, and not into the Priſon, is an illegal Act, and the 
Conſequence of that, I apprehend to be an illegal Continement : At the 
Time when carried there, //hite being ſick of the Small-Pox, it will appear 
to you, Gentlemen, that Bambridge was acquainted that the Small-Pox 
was in the Houſe, (it was a contagious Diſtemper) and that Mr. Ca/tell was 
afraid of catching it. Frequent Meſſages were ſent to deſire he might be 
reinoved, and it will apppcar e, Mr. Caſiall did perſonally apply to 
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( | 

Bambridge himſelf at Corbett's 4 after this, the Small- Pox being mention- | 

ed to 15 the Houſe when Bambridge was in Company with Mr. Caftell, - 
he 


he ſaid he never had had them, and if he Wrched the Contagion," it 


would kill him, and deſired to be removed; but — refuſed to let | 


him go, and continued the unlawful Dureſs upon Cafell; he did catch 
the Diſtemper, and of that Diſtemper, ſo taken into Corbett's, under this 
Dureſs, died. If this Matter is proved, it is a point of Law, if it is not 
Murder; as to the Fact, it muſt appear by Evidence, and if my Brief be 

true, it will be fully made out to you. If the Gaoler does ſotreat a Pri- 


ſubmit it whether the Gaoler is ere og: of Murder gh | 1 
Mr. Sol. Gen. We will Gall the Witneſſes to prove „ 
Call Richard Longborne (who was fworn), and produced a Copy of Bam- 
5 bridge' Patent. «i 
Mr. Sol. Gen. Where had you it from Me, Long. From the Rolls. 
Ar. Sol. Gen. Is it a true Copy ?—Mr. Long.” It is a true Copy. 
Mr. Sol. Gen. Deliver it to the Clerk to be read, (which: he according- | 


ſoner to put him in hazard of his Life, and by ſuch Dureſs he dies, I | 


th 


y did) and it appeared to be dated the oth of September, in the ſecond | 


ear of his preſent Majeſty. | | | 
a Thomas Cotton. (Who was ſworn.) 1 

Mr. Sol. Gen. Mr. Cotton, what Officer are you belonging to the Fleet | 
Priſon ?—Mr, Cot. 1 am Clerk of the Papers. | | 
. Mr. Sil. Gen. Produce the Commitment Books of the faid Office, and 
fee when Mr. Caftell was committed Priſoner, GE 
Mr. C:t. He was committed the 15th of July 1728, upon Meſne Proceſs. 

Mr. Sol. Gen. When was he charged in Execution? 
Mr. Cot. The gth of November following, for 1800. at the Suit of Mil- 
liam Waring. : 

Mr. Bambridge. I do not hear Mr. Cotton, and therefore deſire he may 

raiſe his Voice (upon which the Court admitted Mr. Bambridge o come 
to the inner Bar); f muſt obſerve, my Lord, the Writ was brought in 
1726, and entered in 1728. | | 
TT Call Richard Corbett. ¶ ho was ſiworn.) 
Mr. Sol. Gen. Mr. Corbett, what Houſe do you keep? 
Mr. Cor. A Publick-Houſe. | | 

Ar. Sol. Gen. How long have you lived there ? 

Mr. Cor. Eleven Years. RP £2 | | 
Mr. Sol. Gen. Did you know Mr. Caftell was in your Houſe 4 
F | 

Mr. Sol. Gen. Who brought Mr. Ca/tell to your Houſe ? | 
Mr. Cor. Myſelf, his Security ſent for me to the Rainbow Coffee-Houſe. 
Ar. Sol. Gen. Where was he before he was carried to your Houle ? 
Mr. Cor. At his own Lodgings. - : 

Mr. Sol. Gen. Where was that ? 
Mr. Cor. At Mr. Underwood's, in the Rules of the Fleet. 

Mr. Sol. Gen. Now go on. , 
Mr. Cor. My Lord, the Security ſent for me to the Rainbow Coffee- 

Houſe to take up Mr. Caſtell; but having ſome Reſpect for Mr. Caftell, 1 
ſent to him to let him know that his Security intended to ſurrender him, 
and afterwards, at five or ſix o'Clock in the E the . ſent for 
me again to the King's- Ar ms Tavern (where Mr. Caſtall was) to ſurrender 
him, and I told them I would not take Mr. Caſfell into Cuſtody without 
I was paid; and they gave me Half a Guinea, and then aſked me, Why 
I did not lock him up! Said I, He is my Priſoner now, not yours, and 
I left him there, and went to the Judge's Chambers ; whilſt I was gone, 
a Servant was ſent to my Houſe to have a Fire made and a Bed got ready 
for Mr. Caſtell. | 

Mr. Sol. Gen. How came he to go to your Houſe ? 

Mr. Cor. It was at his own Requeſt. 

Ar. Sol. Gen. How long did he continue there? 

Mr. Cor. Till he died, which was on the 12th of December following. 

Mr. Sol. Gen. Was one I bite there ?---Mr. Cor. Yes. 

Mr. Sol. Gen. How long ?---Mr. Cor. A conſiderable Time. i bite 
had been well about 14 Days before Mr. Caſtell came. 
Mr. Sol. Gen. Was Bambridge there ? 
Mr. Cor. He was there ſeveral Times. 
Mr. Sol. Gen. Did Mr. Caftell ever deſire you to go to Mr. Bambridge ? 


| 


Mr. Cor. He did deſire me to go to Bambridge, and ſaid he was afraid, | Houſe ? 


he had never had the Small-Pox, for if he had, it was when he was 
very young; and I went to Bamb-idge to tell him, that*Mr, Cęſtell deſired 


to his Lodgings. G; 
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| tioned-that Mr. Caſtell was fearful of having the Small-Pox. 


\ 2 * 


| Mr. Juſtice Page. Corbett, anſwer that Queſt 
Mr. Bom. When was | admytted into my Othce 

Mr. Cor, On the 15th of December. - 3 

Mr., Bam. I defire: Mr. Corbett to be aſked 


of it. Mr. Cor. I was in Court. 
in Court, for that muſt appear by the Records thereof. 
| "Mir, Bam. My Lord, I defire Mr. Corbett may acquaint you what 
part of the Houſe Mr. Caftell lay in, and what pare ht. 
Ir. Cor. White lay in the old Houſe, in the Garret, and Mr. 'Caft:t 
in a Houſe newly taken in, on the firſt Floor. 
gether ? ; | | | | * 
Mr. Cor. I never ſuffered Mhite to come down for eight Weeks. 
Mr. Juſtice Page. » 4 high was the Houſe where he lay? 7 
Mr. Cor. Three Stoffes. | 5 FA RS 
Mr. Baron Carter. How long was it before J/hite went out of his Cham. 
ber after Mr. Caftell was there? Li en a 8 
Mr. Cor. Not till fix Weeks after Mr. Ca/tell was dead. 
Call John Savage. (Who tons fir 


Priſoner in the Fleet ?---Mr, Savage. I was daily with him. , 
Mr. Sol. Gen. Do you know any thing of his being ſent to Corbert's ? 
Mr. Sav. I was ſeveral Times in Company with him, and he ſeemed 
apprehenſiye of his Bail ſurrendering him | 
Mr. Sol. Gen. Did you go to him to Corbett's? z?z;ßG *+ 
Mr. Sav. 1 went te Mr. Co/tell the Day after he was carried there, and 
he complained that he was afraid he ſhould not get Day Rules to go out 
with, though it was Term-Time, to tranſact his Buſineſs. | | 
Ar. Sol. Gen. Had he the Small-Pox at that Time? Mr. Sav. No. 
Ar. Sol. Gen. How ſoon did you go to Mr. Caſtell again? 
Mr. Sav I went to him again in a Day or two, and he expreſſed a 
great Concern for fear of the Small-Pox, and ſaid if he caught that Diſ- 


| | temper, it would be very fatal to him; and I went to Mr. Bambridee, and 


told him of it, and Bambridge ſaid he would not let him go to his Lodgings. 
Mr. Sol. Gen. Was you with Bambridge at any other Time? 
Mr. Sav. | was at the Coffee-Houſe with him. 
Mr. Sol. Gn. What Requeſt did you make then? 
Mr. Sav. I don't remember any. | 
Ar. Sol. Gen. How many Times did you go to Bambridge? — 


Mr. Sav. Four Times I went to him, and the ſecond Time I men- 


| tioned Mr. Caſtellis Fear of having the Small-Pox, 


Mr. Sol. Gen. Did you ſee Mr. Ca/tell after he had the Small- Pox? 

Mr. Sav. I did not ſee him, in regard to ſome of my own Family who 
had not had them. | | ; 

Mr. At. Gen. Mr. Cafiell was carried to Mr, Corbett's the very Day he 
was ſurrendered, pray what was it he deſired at that Time? | 
Mr. Sav. He ſaid it was a great Misfortune not to have the Benefit of 
Day Rules to negotiate his Buſineſs with his Friends. | 

r. At. Gen. When did you firſt go to Mr. Cafe? SEE 

Mr. Sau. The next Day after he was carried there, and it was men- 


Ar. At. Gen. Was not that the firſt Day that he was carried there? 

Mr. Sav. Lam not ſure it was the firſt he. 

MA.. At. Gen. How did you hear it? : F 
1 Mr. Sav. I had it from Mr. Caſtell the next Day after, or the Day after 
that. : 

Ar. At. Gen. When you went firſt to Mr. Bambridge from Mr. Caftell, 
what did you defire ? | | | 
Mr. Sav. | did deſire that he might have the Benefit of the Day Rules, 
and Mr. Bambridge ſaid he could not, being charged in Execution to the 
amount of goo!. | | 
Mr. At. Gen. When did you go to Bambridge ? 2 
Mr. Sav. I believe I went in a Day or two after Mr, Ca/te!! was carried 
in, and then mentioned Mr. Caſtell's Fears of having the Small-Por. 

Ar. At. Gen. Did you ſay any thing of the Small-Pox being, in the 
Mr. Sav. 1 knew nothing of them. | 
Mr. At. Gen. How came you to talk of the Small-Pox to Bambridge ? 
Mr. Sav. I heard it from Mr. Cd, that the Small-Pox was there. 
Ar. At. Gen. What was the Reaſon of Mr. Caſfell's Fear, and Meſſage 


to go ; 
It. $-1. Gen. When was this? to Bambridge? 


Mr. Cor. Nine or ten Days after the Security had ſurrendered him. 
Mr. Sol. Gen. What did Mr, Caſell tell ,you to ſay to Mr. Bambridge? 
Mr. Cor. He told me to tell Mr. Bambridge he was afraid of the Small- 


Pox, and to follicit him to let him go to his Lodgings ; and I went accord- | Small-Pox, and that he 


ingly to Mr. Bambridge, at the King's- Arms, on Ludgate- Hill, and did ſol- 
licit him to let Mr. Caſtell go to his Lodgings, and Bambridge made an- 
ſwer to me, that he could not let a Man go, that was charged in three 


Executions, without Security. 
Mr. Sol. Gen. What was the Reaſon you told Bambridge that Mr. 


Mr. Sav. Mr. C. tell told me the Sma!l-Pox was there at Corbett's. 
Mr. At. Gen. What did you tell Bambridge ? ; 
Mr. Sav. I told Bambridge that Mr. Caſtell was fearful of having the 
red to be carried to his own Lodgings. 

Call Maty Corbett. ( ho was fworn. ) 
Mr. Serj. Chobe. Mrs. Mary Corbett, you are Wife of Mr. Corbett? 
Mrs. Cor. Yes. 
Mr. Serj. Che/h. When was Mr. Caſtell brought to your Houſe ? 
Mrs. Cer. The 14th of November, at ten o'Clock at Night, and 3 


Caftell never had the Small-Pox, and deſired to go to his Lodging at Lud- | Drawer came from the Tavern, and brought a Meſſage to have a Firs 


Mr. Cor. I told Barbridge that one Fhite had the Small-Pox. 

Mr. Sol. Gen. What Room was it Mr. Ca/#tell died in? 

Mr. Cor. I have kept a Club in the Room where Mr. C. Hell died. 

Mr. At. Gen. When did you firit acquaint Mr. Bambridge with Mr. 
Ca/ielPs being at your Houſe ? 

Mr. Cor. The 15th of November, the next Day. 


Mr. At. Gen. What ſaid you to Bambridge ? 
Mr. Cor. I told him Mr. CaftelPs Security had ſurrendered him; and 


Bambridge aſked, Where is he? I ſaid, At my Houſe ; to which Bam- 


bridve anſwered, That was well. i 
Mr. Banbridge. Be pleaſed to aſk, my Lord, if Corbett had any Direc- 


tions from me to take Mr, Caftell into Cuſtody. 


made, and a Bed prepared for Mr. Ca/lell. 


Mr. Serj. Cheſh. Where was the Meſſage brought from ? 
Mrs. Cor. The Meſſage was from the ; 5M Jo Tavern, 
Mr. Serj. Cheb. Did Ut. Caſtel! come ?---Mrs. Cor. Yes. 
Mr. Serj. Cheſh. Was Wite there? 

Mrs. Cor. Yes. 

Mr. Serj. Cheb. How long had JYhite had the Small-Pox ? 
Mrs. Cor. I believe he had had the Small-Pox ten Days. 
Mr. Serj. Che/h. Was there any Mark of the Small-Pox remaining? 
Mrs. Cor. He kept the Scars on. | 
Mr. Serj. Che. How long was he fick ? 
Mrs. Cor. Ten Days. 

Mr, Serj. Cheſb. Did he fit up? 
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bed, if be was not in Court 
when I qualified myſelf for the Place, and de re he may give an Account 


nc fr. Juſtice Page. I cannot admit him to give an Account of what was 


Mr. Juſtice Page. Had Mr. Cell and White any Communication to- 


Mr. Sol. Gen. Mr. Savage, do you know Mr. Caftell being any Time a 


* 


timad 


1 


age 


fe 


| order to give Security. 


7 4 Serj. 2%. Pra if they are a good Sort, do they not turn in 
nine Days t Mrs. Corbett Tes. i One 
Me. Serj. Cheſhire. So that the Day after the Small-Pox had turned, 
Mr. came inte your Houſe: How long had Mr. Caſfeli been in your 
Houſe before he had the Small- Fer /?: Sr ng” 
Mrs. Corbett. Mr. Caftell had not the Small-Pox till about eight Days 
after he came to my Houſe; I was by chance ſpeaking of the Small-Pox 


* 


3 for it, becauſe he had never had them. _ | 
d, as to ſpeaking to Mr. Bambridge? | | " 
3 Garden. Mz. Bambridge was in the Room at the ſame Time. 

Mr. Serj. Cheſbire. What did Mr. Caflell ſay ? 


knew any thing of that 


kind done. . 2 2 
Mr. Serj. Cheſhire. Did you give any Inftance? ow. | 
Mrs. Corbett. I-told him that it happened when Mr. Conway, a Maſter 
in Chancery, was committed to the Fleet Prifon, and there was no Convey 
niency in the Priſon, nar at my Houſe, and then Mr. Gybbon ſent a 
Keeper with him to his od ing. | | 
Mr. Serj. Cheſb're. What did Bambridge ſay then? 
Mrs. Corbett. He ſaid no more. | ; 
Mr. Serj. Cheſbire. During the Time Mr. Ca/tel! was at your Houſe, 
were there any Securities given ? . ; 
Mrs. Corbett. Yes, I believe there were, for Mr. Caſtell ſaid his Securi- 
ties were come, and ſtaid only for Codnors coming with Bonds, and Codner 


told me there was Security given, 
Mr. Serj. Cheſhire. Do you know nothing but what Codnor ſaid? _ 
Mrs. Corbett. I faw two Men there, whoſe Names 1 do not know, in 


Mr. Serj. Chejbire. Do you know that they gave Security? 

Mrs. Corbett. I ſaw Codnor, the Deputy Clerk of the Papers, go up 
Stairs with ſome Papers, which Mr. Caftell ſaid was his Bonds. 

Mr. Serj. Cheſhire. Did you hear Bambridge ſay, or own, that Codnor 
had taken Security ? —Mrs. Corbett. No. | | 

Mr. Serj. Cheſbire. How long was this after Caſtell came to your Houſe ? 
' Mrs. Corbett. About ten Days. | 

Mr. Serj. Cheſhire. Do you remember the Time how long after he 


fickened and died? f 
Mrs. Corbett. He ſickened on the 4th Day of December, and died on 


the 12th. | ; 
Mr. Serj. Cheſhire. What did he die of ? * 
Mis. Corbett. Of the Small-Pox. ä 
Mr. Att. Gen. What was the Requeſt of Mr. Caſtell, when he had the 
Converſation with Mr. Bambridge at your Houſe? i 
Mrs. Corbett. His Requeſt to Mr. Bambridge was, to be moved to his 
own Lodgings with a Keeper. 5 ö 
Hr. Att. G.n. Did he agree or refuſe ? 
Mrs. Corbett. His Anſwer was, he never knew any thing of that kind done. 
Mr. Att. Gen, When was Mr. Caſtell firſt brought into your Houſe ? 
Mrs, Corbett. On the 14th of November, about ten o'Clock at Night. 
Mr. Lee: Was you in Company at the I avern ?- Mrs. Corbett. No. 
Mr. Lee. How long after your Huſband was gone there, did you receive 
the Meſſage about Mr. Caſtell's coming? 
Mrs. Corbett. An Hour and an Half. 
Mr. Lee. Who brought him to your Houſe ? 
Mrs. Corbett. He came in Cuſtody, but I did not ſee him. 
Mr. Lee. How long was it after that Mr. Bambridge came to your Houſe? 
Mrs. Corbett. In about a Week. 
Mr. Le. Did you hear Bambridge ſay any thing when he was at that 


Time at your Houle ? 
Mrs. Corbett. He did not ſay any thing to me. 
Mr. L-e. Are you ſure of it ?---Mrs. Corbett. Ves. 


Mr. Lee. Il bite lay ill of the Small-Pox then, was it in the ſame Stair- 
caſe? | 

Mrs. Corbett. They went up the ſame Stair-caſe, but Mr. Ca/tcll ay in 
the new Houſe one Pair of Stairs, and Yhite in the old Houſe three Pair 
of Stairs, 

Mr. Lee. How long was it after Mr. Caſtell had been at your Houle, 
that you mentioned White's having the Small-Pox ? : 

Mrs Corbett. About a Week after he had been there, I ſaid to Mr. Caſ- 
tl (Mr. Bambridge being by) that there was one in the Houſe had the 
Small-Pox ; to which Mr. Cafell replied, I am ſorry to hear it, for I ne- 
ver had them. 

Mrs. Lee. How long had IVhite been ill before you happened to ſpeak 
of his IIIneſs to Ca/tell F 

Mrs. Corbett. Ta the beſt of my Remembrance eight Days. 

Mr. Bambridve ( ſhewing a Pat er to Mrs. Corbett) ſays, Mrs. Corbett, 
pray look on that Paper. | 

Mrs. Corbett. I have, and remember the Coroner's coming to my Houſe, 
but did not know who he was. : 5 

M1. Juſt. Page. If you intend to produce any Evidence in reſpect to 
the Inqueſt, ſhe is not a proper Perſon ; for that you muſt produce the Co- 

Toner himſelf. | 

Mr. Pambridge. My Lord, I ſhall ſubmit, and deſire Mrs. Corbett may 
repeat what ſhe ſaid in relation to Mr. 3 

Mr. Tuft. Pa e. Mrs. Corbett, pray repeat that. 

M I My Lord, Mr. e, at a Frier d's Houſe on Lud- 
gate-Hill, and the Reaſon was, the Gaol was very full, and there was no 
Room at my Houſe, and Mr. Gybbon ſent a Keeper with him to his Lodg- 
ing, but that in two Nights and two Days, when there was Room, he 
came there, ; 

Mr. Juſt. Page. Do you know of your own Knowledge, what Houſe 

e was at ? : 

Mrs. Cerbett. No, I do not, but that he was kept in the Rules of the Pri- 
fon, with a Keeper, till he was brought to my Houſe. 

Mr. Bambridge. My Lord, I deſire ſhe may acquaint you what ſort of 

timacy there was between Mr. Caſtell and myſelf ? 


: 
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and ſaying a Perſon in the Houſe had them, and Mr. Caſfell ſaid he was 
. Cheſhire. Did he then defire any thing of you or your Huſ- | | 
. N 4 1 Mtn Os * Mrs. Corbett. You ſaid it ſhould be done. 5 


Mrs. Corbett. He defired that he might go home to his Lodgings with | 
2 Keeper, and Bambridge ſaid in anſwer, he never 
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Meg. Corbett. Mr. Bambridge uſed to be at a Club at my Houſe, where 
ſome Perſons met, and among them Mr, Ca/tel!, and I always theught 
him and Mr. Bambridge to be friendly together. EEE” NAT ITCH 
Mt. Bambridge. When Mt. Caftell ſpoke about enquiring after new Se- 
curities, what Anſwer did I make ? Is 5 | a 
Mrs. Corbett, That you would take the Security as it came. | 
Mr. Bmbridyze. When I was ſpeaking to a Gentleman, who told me 


| Mr, Gaftell was ſick. of the Small-Pox, what did I ſay? 


Mrs. Corbett. You ſaid, that you was very ſorry to hear it, and that 


Mr. Caftel! ſhould. trifle with you, and himſelf too, about the Securities, | 
Mr. Bambridge. When Mr. Caſtell applied about Securities, what did I 


Mr. Bambridge. Was it not eſteemed a Favour, or Part of Friendſhi p? 
Mrs. Corbett. it was, HE. dee cn 

Mr. Bambridge. Was you by when Mr. Caftell deſired to go to his Lodg- 
ings on Ludgate-Hill ?---Mrs. Corbett. I was. | 
Mr. Bambridge. What was the Reaſon of Mr. Caſtell's deſiring to go? 


 « Mts. Corbett. I believe he was afraid of the Smal -Pox, 


c Call Richard Corbett again. | 

Mr. Juſt. Page. Mr. Corbett, you ſaid that Hhite was recovered of the 

Small-Pox fourteen Days before Mr. Ca/?eil was brought to your Houſe ; 

are you certain of that? | | 
Mr. Corbett. I heard ſo, my Lord, I never went up to ſec him, and the 

Nurſe is here, and can inform your Lordſhip better. | 
Mr. Juſt. Page. You may go, you know nothing of it. 

| Call Hannah 222 (ib was ſworn.) 


Ar. Sol. Gen. Mrs. Stretch, was you ſent for to Mr. Caſfell when he 


was ill ?---Mrs, Stretch. Yes. | 
Mr. Sol. Gen. When did you leave hit??? 
Mrs. Stretch. Some time in November laſt. 


Ar. Sol. Gen. Was you Nurſe to Mr. Caftell ?---Mrs. Stretch. I was, 


Ar. Sol. Gen. Do you know how Mr. Caſtell got the Small-Pox ? 
Mrs. Stretch. I do not. 5 
Ar. So. Gen. How long did you ſtay with Vite? ä 
Mrs. Stretch. Full three Weeks, and in that Time Hhite had not been 
out of his Room. I went from Mhite on the Thurſday, and was ſent for 
to Mr. Ca/tell on the Tueſday following. 
Ar. Sol. Gen. What Condition was //hite in when you leſt him? 
Mrs. Stretch. When I left him he was out of all Danger, he had taken 
three Doſes of Phylick. | 
Call Thomas Dawſon. (Who was ſworn). 
Ar. Sol. Gen. Mr. Dawſon, do you remember Mr, C/tell's being brought 
into Corbett's ? 155 
Mr. Dawſon. I never ſaw Mr. Caftell till after he was dead. 
Call John Noel. (bo was ſworn.) 
Mr. Sol. Gen. Mr, Neel, did you know Mr. Caftell ? 
Mr. Noel. I was a Priſoner at Mr. Corbett's when he came there. 
Mr. Sol. Gen. Was one Ii hite ill of the Small-Pox then? 
Mr. Noel. I never ſaw Mr. //hite, but was informed he had the Small- 
ox above Stairs; I was then in the Houſe. | ; 
Ar. Sol. Gen. Do you know how long IVhite had them? 
Mr. Noel. He was never ſuffered to come down in two Months after. 
Call James Codnor. (/ ho was ſw rn.) e 
Mr. Sol. Cen. Mr. Codnor, was you concerned in the Priſon of the Fleet 
as a Clerk ? | 
Mr. Codnor. I did act there as Deputy Clerk of the Papers, by the Ap- 
probation of Mr. Bambridge. 85 
Mr. Sol. Gen. Did you know of any Securities given by Mr. Ca/tell ? 
Mr. Codnor. Some time in November laſt, in Michaelmas Term, I re- 
ceived Orders from Mr. Bambridge to attend Mr. Caſtell as often as his Se- 
curity ſhould come to him to compleat his Bonds, who had then three Se- 
curities, and I received three Habeas 1 very ſoon one after the ether, 
and Mr. Caſtell could not get the Bonds ſigned ſo ſoon till Execution came 


| againſt him, and then the Security was objected to, becauſe a greater 


Charge came againſt him, | 
Mr. Serj. Cheſhire. What were thoſe Bonds that had been given ? 
Mr. Tuft Page, ) We cannot admit you to ask any Queſtions as to 
and { the Bonds, unleſs you had plied to Mr. Bam- 
Mr. Bar. Carter. 3 bridge for them, and he had refuſed to deliver them. 

Then the Priſoner was directed to proceed in bis Defence, 

Mr. Bambridge. I have a great many Witneſſes to prove my Regard for 
Mr. Caſſell, if occaſion ; but ſhall ſubmit the reſt to the Evidence given 
for the Crown. 

Mr. Juſt. Page. You may go on if you think fit. 

Mr. Bambridge. No, my Lord, I will ſubmit the whole. | 

Mr. Juſt. Page. Gentlemen of the Jury, Mr. Bambridge ſtands indict- 
ed for the Murder of one Mr. Caſtell. If this has not been proved, Gen- 
tlemen, you are not to find the Man Guilty, That the Evidence for 
the Crown is not ſufficient to find him Guilty, for ſo far from being Guilty, 
Mr. Caſtell delired to come there, and the Warden, if he is apprehenſive 
that a Man will run away, then it is the Duty of a Warden to carry him 


to a Place of ſafe Cuſtody. It is ſaid, indeed, that when Mr. Bumbridge 


came to Corbett's, in about eight Days after Mr, Caſtell was carried 
there, Mr. Bambridge was by, and Mr. Caſtell expreſſed his Fear of 
having the Small-Pox, and deſired to be removed to his Lodging, but 
then he never asked to go into the Cuſtody of the Gaol. Mrs. 


Corbett indeed ſaid, that one of the Maſters in Chancery, Mr. Con- 
way, was allowed to be at his Lodging two Days before he was car- 
ried to the Gao], but the Reaſon was, there was no Room in the Gaol. 
Gentlemen, the Gaoler muſt keep his Priſoners as well as he can, for 
they muſt not be put like Hogs together. Gentlemen, here was Exe- 
cution upon Execution, which came to the Sum of goo!. therefore it 
was requiſite to have him in a Place of Safety. Another Witneſs ſays, 
that the Deputy Clerk of the Papers was ordered by Mr. Bambridge at all 
1'imes to attend Mr. Caſtell about his Securities, and ſo far from the Pri- 
ſoner's having a malicious Intent, that there was no Quarrel, no il] Na- 
ture, no Difference, and they met frequently at Corbeit's at a Club, and 
there was no Quarrel, but always a Friendſhip between them. And when 
Bambridge heard that he had the Small-Pox, he declared that he was ſorry 
that Mr. Caſtell had them, and that he had trifled with bimſelf and him about 
3 | the 


though it is not in the Order of Time, yet as it relates to the ſame Fact, 


3 1 upon the Proſecutor's own Evidence, was' followed with an 


be intitled to none, and if he was acquitted, the Appellant would never 


M AY it pleaſe po Lordſhip, and you Gentlemen of the Jury, I 


againſt his Will, and without his Conſent; and that one Foſeph Hhite 


 Small-Pox. That on the 16th of November, Robert Caſtell requeſted they 


Guilty, but if we prove the Facts you will find them Guilty. 


was for his Advan 


the. Securities, It mult appear, Gentlemen, to you, that Mir. Cafe! 
was murdered malicioufly, to find the Priſoner Gailey; if it appears 
otherwiſe, you muſt acquit him. G K 
Clerk of rraighs. How ſay yon, is Thomas Bambridge Guilty of the 
Murder whereof he _ 288 or hot Guilty f CEO 
Foreman of the fury. Not Guilty. ee ee Luna At 
| this Acquittal, ary, the Widow of Mr. Robert Ca/t#ll, brought 
4100 the ſaid 8 Bambridge and Richard Corbett, for the 


an Appeal a | 
4 of her Huſband: We fhal! here give the Trial on the Appeal, 


is proper to follow the Trial of Bambridge for the Murder. 


rſt. is a ſhort Account of the Proceedings previous 4 © Then it was moved, that the Appellees might be bailed; and, upe 
the nes % The * I ed Debate, the Court were of Opinion to bail Bambridge, and not 2e 
EEE Hillary Term, 3 Geo. II. .I © and the Reaſon they gave was, that ' Bambridge had been acquitted, 
*; Caſtell, Vid. verſ, Bambridge, et Corbett. 3 © which was a {tron Preſumption of Innocence; and the udge before 
©, The Defendant Bambridge, having been proſecuted on the Report of | * whom he was tried, had certified that he was very well ſatisfhed with 
© the Committee of the Houle of Commons, for the Murder of the Plain- the Verdict, and the ſaid they would bail him in all Caſes aſter an 


« tiff's Huſband, who was a Priſoner in the Fleet, under the Cuſtody of 
© Bambridge the Warden, and having on the Trial been honourably 


« Appeal, to which Corbett, who on the Croſs Examination appeared to 
« be a material Witneſs for Bambridge, was now alſo made an Appellee ; 


„and the Writ of Appeal running quia Maria Caſtell vidua fecit nos jecur' | 
© de clamore ſuo proſequenda per Thom' Wagstaffe et Pofton Stracey, contrary | 
© to the uſual Form, which is, /i the Appellant fecerit nos (i. e. the King) | 


'* ſecur? Application was made to the Lord Chancellor King, to ſuperſede 
« this Writ, upon Affidavit that the Appellees were both in Cuſtody upon 
© jt, but that no Security had been given, and the Writ reciting it as an 
Act done before the Emanation of it, the Sheriff had not taken any, as 
he would have done if it had been put by way of Condition, % fecerit. 
And it was argued by me that the Statute of M Himinſter 2. C. 12. giving | 
« the Appellee a Remedy againſt the Appellant, her Pledges, and Abet- 
© tors, it was not a Matter of Form, but Security ſhould be entered inio 
© by Perſons of Ability; to which it was anſwered by Mr. Attorney- 
2515 that it was {ifficient if there were . at any Time before 
8 3 Sir T. Jones, 154. 9. Coke, Dr. Hiſſey's Caſe. Croke 
© Jac. 413. | | 
y To this it was replied, that at that rate the Appellee would never 
t have any Remedy againſt the Pledges; for if he was convicted, he would 


pray Judgment, and it would be an Artifice to elude the Law. _ 
« Notwithſtanding, all which the. Chancellor would do nothing in it, 
© but ſaid, if the guia fecerit vos was wrong, we might have Advantage of 
© it, and ſo refuſed to make any Order. | es | 
Upon the firſt Day of Michaelmas Term laſt, the Writ being return- 
ed, and the Appellees both brought by Habeas Corpus, and turned over 
to the King's-Bench, it was there moved to have the Proceeding ſet aſide, 
upon the ſame Afidavit of there being no Pledges; and the Court here 
were of Opinion it was a very good Objection, and a Foundation to 
ſuperſede the Writ ; but then they ſaid, it was not in their Power, who 
were to take the Writ as they found it, and not to hear Affidavits, to 
contradict the Suggeſtion of the Writ; and therefore the having Secu- 
rity, being recited as an Act done, they muſt take it ſo, and could not 


relieve, | 
Upon this the Appeal was arraigned, ſetting forth that the Appellant's 
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'© the Warden, who made an Aſſault him, and contrary | 50 bis Win 
Carried him * Houſe of Corbett, SV ieualtive bon within the Flur 


. 


and there impriſoned him, where one bitt then lay ill of the Small, 


©, Pox, which Caffel{ had never had; that the Appellees. had Notice of 
© this; and were deſited to ſuffer him to remove to another Place in 
* the Priſon, which they refuſed, and afterwards Cofell fell ill of the 
© Diftemper; and died in Corbet?'s:Houſe ; whereby the Court concludes, 
© the Appellees were Guilty of Murder. 
Without ſtaying for a Copy of the Declaration, the Appellees inſtan. 
© fer _ Not Gai ty, and their Plea was rehearſed in French, and Iſſue 
| © Join 2 . | 123 


Acquittal; and that was the Reaſon they denied to bail in Slaughter. 


* forg's Caſe, becauſe Holt, Chief - Juſtice, had ſent out the Jury again, 
Ito conſider whether they would ſtand to their Verdict of Acquittal; 


| © and when they inſiſted upon it, he himſelf ordered the Appeal. 


© But as to Corbett, there was no Foundation to bail, for they. denied 
that it was of Courſe to bail in an Appeal z fo Bambridge was bailed by 
two Perſons, Corpus pro Corpore, who juſtified in 10004. each. And 
it was agreed, chat in an Appeal by Writ, on the Civil Side, two Bail 
only are required; but had it come on the Crown Side by Certiorari, 
there muſt have been fou. Sogn 3. wn | ; 
Then it was moved to fix a Time for the Trial, the Appellces offer. 
ing to take ſhort Notice; but it being by Original, there was a Neceſ- 
ſity to have fifteen Days between the Toft and the Return of the Dij- 
tringas, and they could not be tried on the Venire, becauſe being in 
London, there could be no Trial at Bar, {the Citizens not being to be 
brought out of the City) and as it muſt be tried at V/ Prius, there 
muſt be a Diftrmgas. | „ 
Towards the latter End of the Term it was moved, that the Appel- 
lees might be diſcharged, there being a Diſcontinuance, for that no 
Venire had been taken out; and in Appeals, which are a recent Proſe- 
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were cited. But upon Conſideration the Court held, that it was not 
neceſſary to take out the Writ and make it returnable the ſooneſt it 
might be, though it muſt bear 79% the Day the Iſſue is joined; and 
then the Appellant took out a Yenire, Teſte 23d October, and returnable 
the 25th of November, which the Court looked upon as an affected De- 
lay, and therefore admitted the other Appellee, Corbett, to Bail, They 
ſaid it appeared he might have been tried the Sitting after the Term, 
and then upon his Acquittal, he muſt have been igſlanter diſcharged by 
the Judge of Ni Prius, according to the Statute 14 H. VI. C. F. ; 
Both being thus out upon Bail, appeared on the ſeveral Continuance 
* Days, according to their Recognizance, and the Appellant alſo ap- 
0 1 and in the Beginning of this Term the Appellees moved for a 
Rule on Mr. Tanner, the Officer who keeps the Records at the Old. 
Bailey, to attend the Trial with the Record of Bambridge's Acquittal ; 
he not being allowed a Copy of it. But the Court refuſed to make any 
© Rule, and ſaid, if it was brought it could be no Evidence. Strange's 
* Reports, Vol. II. 854.“ 
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Huſband was a Priſoner in the Fleet, under the Cuſtody of Bambridge 
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XIII. The Trial of TROMAL Bau BRIDGE, Eſq. and Ricyard CorzzrT, at Guildhall, London 
Caftell, before the Right Hon. the Lord Chief- 


on an Appeal for the Murder of Mr, Robert 
Juſtice Raymond, January 26, 1729-30. 


Mr. Filmer. 


am of Counſel for the Appellants. This is an Appeal of Murder, 

brought by . y Ca/tel!, againſt the Defendants Thomas Bam- 
bridge and Richard Corbett, for the Death of her late Huſband. The De- 
claration ſets forth, that upon the 14th of November, in the Second 
Year of his preſent Majeſty, the ſaid Thomas Bambridge was Warden of 
the Priſon of the Fleet, and having the Cuſtody of the Priſoners, did make 
an Aſſault, and with Force and Arms, and Malice aforethought, did 
carry and convey him to a Victualling-houſe, being the Defendant Cor- 
bett's Manſion-houſe, and did detain him there till the 12th of December, 


was then ſick of the 8Small-Pox, and that Robert Ca/te!l had never had the | 


would not detain him, and gave the Defendants Notice that White was 
ſick of the Small-Pox, and that he Caftell had never had the Small-Pox, 
and that he was afraid of his Death from this Diſtemper ; notwithſtand- 
ing which, the Defendants impriſoned and detained him from the 16th of 
November to the 12th of December, and forced him to remain all that 
Time in the ſaid Houſe : And further ſets forth, that on the 4th of De- 
cember he began to grow ſick, and languiſhed to the 12th of the ſame 
December, and on the 32th died; fo that the Defendants, with Malice 
aforethought, killed Rebert Castell aforeſaid, the Huſband of the ſaid 
Mary Caſlell. To this Declaration the Defendants have pleaded Not 


Mr. Reeves [afterwards Lord Chief-Juſtice of the Common Pleas]. 
May it pleaſe your Lordſhip, and you Gentlemen of the Jury, I am of 
Counſel for the Widow. This is an Appeal of Murder, brought by her 
againſt the two Defendants, Thomas Bambridge and Richard Corbett. Bam- 
bridge, Gentlemen, is laid to be Warden of the Fleet, and Corbett a Perſon 
that kept a Spunging-houſe, where Priſoners were ſometimes kept. It 
to have Prifoners brought to his Houſe, in order to 
get Money of them. Mr. Caſſell, Gentlemen, was ſo unfortunate to be- 
come a Priſoner under the Controul of Bambriage, and Bambridge was 
Head Warden. He came in a Priſoner before Bambridge was Warden, in 
June 1728, and at that Time Mr. Huggins was Warden; and after being 

. + X 


oy 


a little Time in Priſon, Security was given to Mr. Huggins for Mr. 
Caftels having the Liberty of the Rules. The firſt Action was at the 
Suit of one Waring, for 1861. tho' there was only 861. due, and fo ſworn: 
another Cauſe was for 15 J. at the Suit of another Plaintiff, fo that the 
whole Charge againſt him then was 861. due to J/aring, and 15/1. due to 
the other Plaintiff; ſo that Security was given upon his coming in; theze 
was a Bond entered into by two ſuthcient Perſons in the penal Sum of 200. 
only; after, further Charges came againſt him in the Time of Bambridge. 
We ſhall ſhew you the Fime when Banibridge became Warden, which 
was on the 30th of Septeuler 1728, in the Second Year of his preſent Ma- 
jeſty, then it was he was appointed Warden in his own Right, tho' ſome 
time before he came in his own Right; on the 3oth of September he was 
ſworn in, tho' on the 28th he was Warden, and acted in his own Right. 
Gentlemen, alittle while after Bambridge came to be Warden, a Sum of 
Money 125 J. Caftell received; after this Money was paid to Caſtell, Ban- 
bridge knowing of it, contrived how to get ſome of this neſs and Cor- 


bett was to go Shares. It was this View of getting ſomething from Caftell, . 


that was the Caule of the Demand for farther Security ; and it was given: 
But ſome other Charges coming in, he gave a Bond for 800 J. there was 
one of 2007. given before, and now it came to be 800 J. then there was 4 
third Security demanded, and given for 1000/7. ſo that then the three 
Bonds as Security to the Warden, were 2007. 800 J. and 1000 l. theſe 
together made up the Sum of 2000/7. for Security to be a true Priſoner 
to the Warden, and at that Time there was not 400/7. due; one would 
have thought that when the Warden had 2000 J. Security for 400 J. this 
would have been ſufficient; but that was not the Buſineſs intended, thers 
was ſomething farther to be done; for notwithſtanding this ample Security, 
Caſtell was to be taken up, as they pretended, till he gave farther Security 
to the Warden, the Defendant Bambridge. Gentlemen, the Time of his 
being taken up was the 14th of November ; the 28th of September Bambridgt 
became Warden, Mr. Ca/!e/! had then the Liberty of the Rules, and lod 
at one Mr. Underwood's in the ſaid Liberty. Cerlett he took him up (it be- 
comes them to thew by what Authority), and was for carrying him 2 
Caftell ex poſtulated with Corbett, and aſked him by whoſe Authority he dil 
it? Corbett ſaid he did it by the Direction of the Warden. Gentlemen, when 
he was taken up, he was carried away from his Lodging, contrary to 
his Will, to the A:ng's- Arms Tavern, and from thence in the Even- 
Wz 
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cution, every Delay is a Diſcontinuance: and tg 283. Telv. 204. 
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| ſhip he ſuffered was the occaſion of his Death. If you ſhall be bf Opinion 


Money from him, it will be Dureſs. 


| Appellant waited wi 


. 


qut | 
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the Small-Pox, .and. that he Wa under the greateſt Terror of cat 
them, and that 
Place where the Small- Por wat not; but both theſe Requeſts were abſo- 
Jufely refuſed, and he keeps him in Corbett's Houſe, rather than'to let him 

> into the Gavl; or ſome other Place where the Diſtemper was not: Then 
Be applied at Corbert's Houſe"to, Bambridge himſelf, and deſired he might, 
not þe kept any longer at Gorbet?'s, but that he might go into the Gaol ; 
Bambridge for his Removal from Corlert's, but nothing complied with; 
and, if my InftruQtions are true, the Reaſon why Bombridge did inſiſt that 


with, there was freſh oy given, a fourth Bond for 1000 /. more. 
After this was done, Caſſell's Fr 


* 


Caftell's being a true Priſoner to the Warden. B55 
Tord Chief-Juſtice Raymond. What were the laſt Bonds? 

Mr. Reeves. One was for 10001. the other for 2000/, Gentlemen, 
this laſt Bond was given in the Beginning of D#cember ; he was kept in 
Cuſtody till the Time of giving the fth'Bond, which. was the Beginning 
of Dectmbtr3 and notwithſtanding the fifth Bond was given, he was * 
in Cuſtoch three Days after; at laſt he had ſome Apprehenſion of haying 
his Liberty, and upon the th of December there was an Order ſent to his 
Lodging, as he had before, to get them ready; but he was diſappointed, « 
having thought he had done every thing that was reaſonable, but it hap- 

| unfortunately, that on the 4th of December having been confined 
in this Houſe under the Terror of that Diſtemper, he fell ill, and on the 
12th of December died of that Diſtemper, We ſay, Gentlemen, that his 
Death was occaſioned by his unlawful Impriſonment, and that the Hard- 


on the Circumſtances, that this Apprehenſion of .him ſerved only to get 
There is, one itneſs that heard 
Converſatlon between Ca/tell and Bambridge at Corbett's, and the Wit- 
neſs will tell you, that Cgſiell did expoſtulate with Bambridge, that he was | 
in danger of his Life, and that he ſhould catch the Diſtemper and die, 
and 3 to be carried to the Priſon or any other Place, and not to 
be in the Place where his Life was in ſo much danger; and his Anſwer 
was, that he ſhould neither go into the Priſon, nor to ſuch Place, with- 


out ſuch a ſum of Money; it was not to 125 Security as before. If we | 


prove this to be the caſe, We prove the Declaration, and you muſt find 
te I ““ ĩ ß ĩ 
Mr. Zee [afterwards Lord Chief - Juſtice of the King's- Bench]. 
May it pleaſe your Lordfhip, and you Gentlemen of the fury, I am of 
Counſel for the Appellant. This poor Woman has for ſome time ſtaid, 
in hopes to Tee that this Affair would have appeared in a true and juſt 
Light at a former Trial, had againſt one of the Priſoners, in 8 
other Priſoner hd pow apptars here, was examined as Witneſs, The 
c great Satisfaction, under a Belief that the Truth 
of the Fact would have appeared at that Trial, and did not commence her 
Appeal, nor would ſht if ſhe co d have received Satisfaction on the 
former Trial. Gentlemen, ſhe did not receive that, and therefore was at 
liberty to bring her Appeals for, by the Statute of Harry VII. it is pro- 
vided, that notwithſtanding any Priſoner is > and acquitted, that the 


Party Appellant has à Right to a full and ine Examination into the 
Fact. That A& of Harry has preſerved that Right, notwithſtanding be 
was before quay J and, as I apprehend, the Affair now ſtands as 

n as if nothing had” been done. This being the caſe, the Matter, 

tlemen, for your Confideration will be, how far, by the Witneſſes, 
we are able to ſatisfy you in reſ & to your Apprehenſion of the Manner 
of her Huſband's coming to his Death. It has been opened to you, Gen- 
tlemen, that Mr. Coftel was 2 Priſoner in the Fleet, and that the Defen- 
dant Bambridge was Acting n in June 1728; the Defendant, Corbett, 


was by his Office a, Tipſtaff, and as} ſuch was under the Direction of the N 


Warden. When Priſoners are. ouupon the Rules, the Tipſtaff is the 
proper Officer for taking them info the Fleet, and that to be under the 
Warden's Direction, | Corbett s ſuch 2 Tipſtaff aff. This Caftell pur 


- 


* F 


committed in Fune 1728, (he was a Gentleman that lived in good Figure 

did procure Security in uh, and a Bond was given in the Penalty of 200/, 
and another 800 J. and a third 10004. Gentlemen, he was out of Gaol 
upon this Security, and the Warden was ſatisfied as to his being abroad, 
but on the r4th of Never he was taken up. On the hol C before 
this, Gentlemen, he received a Sum of 125 J.; on the 22d of Ollober, 
ꝛccording to my Inſtructions, this came to the Knowledge of the Defen- 


dant Bambridge, then came theſe Demands of freſh Security ; it was very 


5 Vp 
| Loi 


ſes) from then 


carried there: iT 


* 


iends complimented him of his having his, this was Bambri 
Liberty again; but the he gave this Security, yer more Nifficulties aroſe ; | the Priſon or any where elſe, unleſs he had a Sum of Money for going. 

th je Ny ne a fifth Bond. Mr. Catel was delayed iu this manner for | He © 
- ſome Time, and a fifth Bond was given in the Penalty of 20007. with 
four Perſons Security. Five Bonds, Gentlemen, were entered into for 
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1 8 to: the Lu- An 


{continued eie Evening det during his Continuance there, he ſent 
for a Perſon who will ap ere as Witneſs, who went to the Defendant 


| Balnbridee at the Deſire of Cell, and he deſtred him to acquaint Bam- 


bridze, that be found there was an Intention of carrying him to Corbeti's, 
and that the Small-Pox was there, and he never had them, und was afraid 
of catching them; 8 of Bambridge that he would not let him be 
r he Witnels accordingly went to Hambrrdge, and told him 
ie Requeſt of Cajfell, but before he came back; Mr. Gael was carried 
to the Houſe of Corbett and when he found him there (and was going on) — 
Mr. Fazaker e found him{at the Tavern whenche came back. 
Me. Lee. © THMODifference, Geitlemen, is this, that this Perſon at the 
cole of Caſtell went to Bambridge,' and upon his Return * Fact is 


th e ſound Corbett ang Ca/tell at 2 King's- Arms Tavern) ſaid; that 

ape piss Application to bridge he Could get no Anſwer, no Directions 
thatCa/fell Thould not be Carried there. Caffell, hig Fear continued upon 
him, and the ſame Witneſs went next Day to BambrilFe, and petitioned for 


the ſame thing, but could get no Satisfaction from Bambridge. We have 


Hardſhip of being confined there, and defired Bambridgs to let him go to 
his Lines with a Keeper, nyt the Walls of the Gaol, which he choſe 
mucFather, from the Fear he Rad of catching the Small-Pox : The An- 


into the Gaol! (tho there was Room enough), or go to that other Place. 


but that not being complied with, there were frequent Applications to | Gentlemen, it muff be under the Fear and Apprehenſton Caffell had of 


catching the Small-Pox, that he made this Requeſt. How a Man, could 
appear with ſo much Inhumanity I can't conceive, for Bambridge himſelf 


he ſhould continue at Corbett's, and not go to the Gaol or any other Place, | ſag, upon a time when he was at the Tavern with Caſtell, that he never 
| was, unleſs he gave Bambridge a Sum of Money: This not being complied 


faw a Man fo much ſhocked at the Small-Pox ; notwithſtanding which, 
when Cafte!! complained to him, and deſired to be removed from Corbett's, 
iges Anſwer to him then, That he ſhould not go into 


Gentlemen, the whole of his Charge av this time was under 400“. 
was committed in Zune 1728 on the firſt of December Security was found 
| for no leſs than 52c0/, the firſt Bond was for 2007. the next 8001. the third 
1000 J. a fourth 1000 J. and the fifth 2000 (, Notwithſtanding theſe 
Bonds were given on the firſt Day of December, this Man was ſtill con- 
tinued a Priſoner, and I muſt ſubmit it to your Lordſhip whether he was 
not continued in ſuch a Manner as to make it Dureſs. By the Statute of 
28 of K. C. II. no Man is to be Grtied to a Spungingrhouſe without his 
n Requeſt. He was kept, Gentlemen, in this Place even after the 
fth Bönd was given three Days, and on the 4th,. which was the 4th of 


| "December, he took the Diſtemper. This Gentleman was ſo much affected | 


with the Hardſhip of his Caſe, that he often complained of this Uſage, and 
| of Bamlridg- in particular; and in his laſt Words, when he laß upon his 
Death-bed, when it can hardly be imagined, that any thing hald come 
from*a Man but Truth, then 1 e Declarations were, that his 
Death'vas owing to Bambridge. F 
is, Gentlemen, is the Nature of the Caſe, and we will beg leaye to 
call our Witneſſes, and if they come up to Proof, it muſt be thought the 
Widow has done very right ; and though Corbett, when he appeared as a 
Witneſs, did not give Satisfaction, (I would not ſay it, if it V not in my 


Brief) yet probably the Witneſſes now called will give yojt Satisfaction 


why Corbett did not give * 8 | 
Calf Robert Reading (who was fovorn, and produced a. Caty of "the Patent 


creating Thomas Bambridge Warden of the Fleet); 
«£4 ” | : 


Mr. Reeves. Did you examine that ?=----Mr. Reading. Yes. - 
Mr. Reeves. Is it a true Copy ?----Mr. Reading, Ves. 
Then the Clerk read ſo much of,the Copy of the Patent as to-prove Mr, 
1 2 1 | Bombridee Warden of. the 15 5 
John Noel (Deputy to the Clerk of the Papers) was. ſworn, and pro 

425 the „ ae Baoks of the Fleet Priſon. f 7 * or 
| Mr. Reeves. Do you know that Bambuggge acted as Warden of the Fleet 
Priſon ?-----Mr. Noel... I always appretended he did ac. Ty I. 


| Mr, Nel. Yes, it is in that Book (which he had before produced), . 
[Then the Clerk turned to, and read the Entry in the Book.) 
Au.  Decima Ollaus Dis Juni ia: | 
Mr. Noel. There are ſeveral other Entries (heading again). 
Clerk, One Hundred and Eighty Pounds, ſworn to be Eighty-ſix Pounds, 
| Log wy T he Writ was made for 185 J. Penalty. Read on. 
.Glerk uliam Thomas. | | B 


* 


4 a 


ke & Cf It is neceſſary for me to take ndtice of all the Commitments. 

; 177 range. To ſee the Sums befofe the 14th of Meuamber. 

Mr. Fazakerley. * Firſt is 886 J. 74 

; „C. Fo aw much is that on the qth UF, 

BY Ciel The of Tuly.is 20 . os e's | 

. Mr. Strange. How much that Debt is, don't appear; 
L. C. J. Den'tgo on ſo ſaſt. 

Culert. D212]. George Coluert. 

L. C. J. That is another. . 

Clerk... Another 20 J, the Agth of Ofober— Waring 189 · 1 

Mr. Fazakerley. That is the ſame. e | 

Mr. Serj. Darnell. The fri appears to be on Bond. 

Cut. There is 180 J. Principal; 3 l. 105: Coſts. 

Mr. Fazakerly.. That is the ſa me. | 

: 1 Clerk. Twenty-third of November, Execution at the Suit of 

MI. Strange. He is charged in Execution likewiſe on Colvert's, 

Mr. Reeves. _ That is after being taken up. | | 


R 32 
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likely the Means to inſiſt upon having Money in hand or freſh . | 
notwithſtanding this, upon the 14th of November, Corbat came to his 


* 


Vor. IX. : 


Mr. 2 » Do you know Corbatt's Houſe? 
X © * Mr, 


F 5% 19 : * 
e N e * | n - fr 1 , „e r 
WEE 4 F Place nes „ 1 r 1 Kg 4 
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is which he then was; a Place within ehe, Ruſes, and took him 

5 Tavern; there he was 


| g hin Accounts of feveratorher Applications, but without Anſwer to the purpoſe, . 
White veas ek of them, and that he might got de carried” f and particufarly one from Caffell himfglf. When Bambridge came. to 
there, hut that he might be carried into the@riſon,. or put in ſome other | Corbert's Houle, it was that Caffell complained to him himſelf of the 


ſwer then* given by Bambridge to Caftell was, that hg ſhould neither go 


Mr. Fazater Do you know of the Commitment of Mr. Ca/tell? a 


Mr. Ketthby. Tis ſworn to 86. l. and upwards, for that is ſufficient 


r 


9 2 808 
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Mr. Pangler 
uh 3 Order? 
Mr. Va. ws there Priſoner from the 2 
"a never faw any Ting exaRtingy but very humane. 
Mr. Ferie. Ts ft not a pu lie Viaualling-houſe? 
Mr Noel.” They have Vietuals and Drink. 
Mr. Serj. Darnell, This is very material. I will af {you «Quetta 0 or 
lt was at Uhr hett two Months ?---Mr. Not. Yes. 


reffion 17 8 
A Mr. "Noel. Lreter and any to any body, but 5 viſited 9 5 ne 
with a deal of Reſpect and Humanity. 5 
Mr. Serj. Darnell. When wis you carried there? 25 : 
"Mr. Mel. The 234 of Oel, 1728, oth wa 5 
Lord Chi: uf + we ce; fen long did u remain there? 5 
Mr. Noe id there till the N of December. ; 
Lord Chief-F Me os Was this one of the Houſes that a ns prin to 
the Warden as 5 75 


the Gaol? 3 
Mr. Noel. My Lott 


* = 


T bade heard fo. © 
"Lord Chief- 9015. Was 40 4 at Corbett's Hoſe al the Time Mi, Gf: 
tell us there . Mr. Noel, on 
Tys On e Do you rity the Time of his taking his Illneſs ? 
r. Noel 
rd Chre ice, Do you remember 'Foſeph I bite P---Mr. Noel. I'S: 
2 G ee 0 vv they in the 12 ef Lg 
Mr. Noel, 9 77 Lord; bite lay up three Pair of Stairs in one 
Houſe, and Mr. 655 Fl one Pair of Stairs in che other, 
: e Chief- Je, L aſk you if I bite was ever eme to come down 
tairs 
Mr. Noel. 1 have heard expreſs Gen that hit Would never come 
down, and nobody go up to him, for fear any body ſhould catch it. 
Lord Chi Je ice. 1 aſk you, according to the del of your Obſervation, 
whether he ever came out of his Room 
Mr. Noel. I believe he never did, except one 2 8 and then he came 


Dermal. 1 aſk you u whether you found any Exaftion ot Of- 


q 


"FT if; 3 is 


7 Proſecution 
| ] whether any 


e was taken 1 on the 4th of December, and died on the 1ath. 


285 kind of a Houſes T Were the  Prifomdes rept 
eres. ; 


, .- 
22 5 0 
El 


| Thing that t 


| | wall 


this Houſe; that] it is a Victualliy 


"Mr, Nay. The Pu yt 
Ur. Le, Mult not bis chat 0.60. the: N 
TO” Room 11 Mal VV 
Ca 1 — Sia al tld rg Ut 
' "Mir: Fexabir, . Db you know ird Houſe 2-7 -. 
| Capt: Sinclair. Up DN Tha 14th of December, 172 


Mr. Woman fry do you know. this Houle e S 
Gs Sinclair. Les. Ke 3 
F. Fazaterle, Wis you there in Suter, a, Otter, Mee, or 
| Si e. 8 Ve. 1 brought in th T Day 
"Capt. Sinc "was not tin * wa. two. 
cu Houſe... e . yrs « 
Me. Fazahterly. How was you uſed then? © EE 


Capt. Sinclair. 1 muſt ſubmit it to the . 8 as RY 4 4 


_ Mele, oy y now may _ prejudicial to * | 
uftice t is impoſſible me to tell you. fa 

7 can make uſe of, without doubt els will.. 122 175 

Mr. Bambridge. I deſire, my Lord, the, People ny be. kept from. the 


| Witneſſes behind. 
| ice. If you hear any body. prompt the Wine, oy 


Lord Chief. Ir 
remov 

Mr. Filmer. We deſire to know what Sort of à Houſe Corlett's 4 

Capt. Sinclair. I was carried to Mr. Corbett's Houſe contrary to 
Drake ; when 1 was there J was put in e I fome of the 

Mr. Serj. Darnell. It is not proper N . 

'Lord Chief Juice. Let me know wet it 8; Idon't know. 3 i 
is material or not. _ 

Mr. Lee. My Lord, the Witneſs i 5 come t to give you an Account of 

ouſe. 

Capt. Sinclair, It is a Vidulling hou and Sp unging-houſe, and. 
they take exorbitant Sums of Money. I was there from the 14th of De 
| cember, 1727, till the 3d of V following... 


to ſpeak to me. 
Lord Chief-Puftice. Was Caftell there then ? | 
1 5 Merl No, my Lord; believe he never was nearer to him bn 
my Room. 
| r. Strange. I defire he ma deſerivic the Situation of Cerbett 8 Houſe. 
Mr. Mel. There are two Houſes laid into one. | 
Mr. Strange. Where did bite lie? 2 
Mr. Wel. White lay three Pair of Stairs in one Houſe, and Mr. 
 Caftell one Pair of Stairs in the other. 
Mr. Strange. When did Mr. Caſtell firſt come to Corbett's? 
Mr. Noel. Caftell firſt came into Corbett's the 14th of — FL ng 
Mr. #azaherley. My Lord, if they aſk Queſtions to a particular Point, 
I hope they will not examine him to different Facts. 
Lord Chief-Fuſtice. I cannot interrupt them; you will have an O ppor- 
tunity to r They are intitled to it. ——Where did Caftell lie ? 
Mr. Na” Mr. Caftell lay in one Houſe, up one Pair of Stairs, and 
Mus in the other, up three Pair of Stairs. 

Lord Chie we dof ice. When did Mr. Caftell come to Corbett's + 

Mr. No 14th Day of November. _ 
Mr. Strange. How long was Hhite well before Coftel came there? 
Mr. Noel. He never had been down, but I believe he might have come 
'Mr. Strange. Did Whit continue up 8 all the Time Mr. Caftell 
was there Ar. Noel. Ves. 

Mt. Strange. What was the Reaſon of; his nia kept there ? There 
might be other People that had. not had N Did 288 ever ſee White 
come down during that Time? 

Mr. Neel. White came dawn two or three reat t Stairs, . 

Mr. Strange. Who took care of Mr. Ca/te 7 OO 

Mr. Noel. Corbett and his Spouſe. _ | 

Mr. Strange. During the Time he was ill, aid he ; coin 5 


Y 


5 
* 


Mr. Noel. He never complained for any Thing, but Jaid. he was rey | | 


uneaſy at having the Small. Px. 

Mr. Strange. Who took care of him? | | 

Mr. Neel. All the Family took care of him. 

Mr. Strange. Did you ever fee Bambridge in 9 with Mr. Cap | 
tl at Corbert's ? 

Mr. Noel. I never ſaw Mr. Bambridge in Company . Mi. cue. 
but Mr. Corbett I have. 

Mr. Strange. Was there a Club there d Mr. Neel. Ves. 

Mr. Strange, Did you ſee Bambridge and N r at that Club? 

Mr. Neel. No. 

Mr. Strange. Where did 2 Roo lie? 

Mr. 2 Caftell lay in a Room by himſelf 3 he had a Room fitted u up 
on purpoſe. 

r. Kann, Do you know whether when Mr. cells Wife was ſent 
to, ſhe did come to him, or not? | 

Mr. Veel. I have heard Corbett ſay, that his Widow was ſent By but 
did not come, 

Lord Chief-Fuſtice. That is no Evideice. 

Mr. Kettleby. Do you ſuppoſe you ſhould have ſeen her i ſhe has come ? 

Mr. Nel. I ſhould have ſeen the Woman. 


a 


Mr. Kettl:by. What Sort of a Room was Mr. Caftell „ 


convenient Room, very near as big as this Court. 


Mr. Noel. A Fark. - 


Mr. _ ow came Mr, Caftel! firſt to be brought to Corbett's ? 
Mr. Noe he Body of Caftell was ſurrendered, his Security told me fo. 
Lord Chi uſtice. That is not Evidence. 

Mr. Lee. Was you frequently with M bite? | 


Mr. Noel. No; only that Time. 
Mr. Lee. Was Mr. Ca/tell taken ill before or after Git Time? 

Mr. Ned. I cannot tell whether he was ſick before or after. 

Mr. Lee. Did you uſe to be with Mr. Caftell ?---Mr. Noel. Sometimes. 
Mr. Lee. Was you with Caffell the ſame Di WE ſaw White ? 

Mr. Noel. 1 cannot recolle& whether I ſaw 
Mr. Lee. Was there one or two Stair-Caſes 


Mr. Neel. There were two Houſes laid into one, but one Stair- Caſe, | 


Mr. Lee. Was not the Paſſage near Caſfell's Room? | 


E 


Cojell th the ſame Day or not. 


Castell lay? Mr. 


ud ?.--Mr. ilk 


; 


„ 


1 | een Hr 8 


was thers ?---Mr. 7 uſon. Ves. 


Lord Chief- Juſtice. I think you fay it was a public Vifualling-bouſe 
Jt] vpunging- 15 f---Ca t. Sinclair. FS my Lord. 

r. Reeves. I defire you'll inform my Lord and the whether it 
continued the ſame Sort of Houſe ſince 13 e a 
Capt. Sinclair. There was one Blackwell there. 1 
Lord Chief. Fuſtice. When was that ? LY 


n : q 
* WR 
- 


1 4 
4. 8 


Capt, Sinclair. In the Month of Fanzary, 1 5 | 
- Lond Chief office. 'Thar is not Es, Jo bl 7 Ho 
is Houſe lince 1727? dl be 
| ” Cit Sinclair. Since. I have been diſcha1 1 have not been in the 
'ouſe ; but when I was there, I was obli to pay 0 _ Shilling a Night 
for a 


Lord Chief-Yuftice. That was a very wrong Thing, but that wis in 1727 
Capt. Sin lair. Ves. 
Mr. Serj. Eyre. Let meaſk you one Queſtion. You call it a Ying 
\ houſe and a Spunging-houſe ; what is a Spunging- houſe ? | 
Capt. Sinclair. Thoſe that take exorbitant Fees. 
Mr. Serj. Eyre, Did you pay any Thing above the Fees? _ 
Lord Chief-Fuftice. This is no e in point of Tias: You ail 
now Evidence, and ſhould keep to it. 8 
Call Wilſon ( who.was fours). © 19 8 
Mr. Rerves. Do you know Corbett's Houſe ?---Mr. 2 Wi * 
Mr. Reeves. What Sort of a Houſe is it?? 
Mr. Wilſon. Tt is a Public-houſe. | | 
r. Reeves. What do they ſell ther 3 f 
. Wilſon. Beer, Ale, Cyder, Wine, Punch,” a and ViQuals. 
Was the Houle uſed. for that Purpoſe i 11. Cot 


« Reeves. \ 
105 
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Mr. Reeves. You know Caftell was there ?---Mr. Wilks. | Yes. | 
Mr. Reeves. Was it then made uſe of for this ae wad Oe. 
Mr. Wilſon. Les. 
Mr. Reeves. Where had Mz. Caftelt 'ViQuals and Drink ? 
Mr. Wilſon. In that Houſe. L 
Mr. Reeves. Do you know the Situation of the Room eber Ur 65 
Men. * well. 

Mr. Reeves. Do you know the Room where White was in? 
Mr. Wilſon. No. 
Mr. Fazakerley. How much did he (Mr. Caftell) pay A wigs for his. 
Mr. aftell told me 
Mr. Strange. at is not Evidence. Had be a Room up one Pair of 
Stairs ?---Mr. Vilſen. The latter Part of his Time, 4 

Mr. Strange. Was you with him often ? 

Mr. Wilſen. Ves, till he had the Small- Px. 

Mr. Strange. Did his Wife come near him during the Tiak he v was t 

Mr. Wilſon. No. 
ice. If you areexamining the Witneſſes, I cannot hear. 
trange aſted the Witneſs ſome Queſtion, which for the Naiſe 
in the Cqurt was not heard. 

Lord Chief-Juftice. If you aſk any Queſtion, you muſt propoſe i it to the 


{ #% F 


Court. 


Mr. Strange. Was you Servant to Mr. Caſell?—Mr. Wi len, No. 
Mr. Strange. Was you his Companion ? 
Mr. Wilſon. Yes; and drank ſeveral Bottles of Wine with him; and 1 
bayy heard Mr. C2/tell ſay, that Cambridge and Corbett were all Roguesalike. 
Call Collert * was ſworn). . 
Mr. Filmer. Do vou know Mr. Caftell?---Mr. Collett. Yes. | 
Mr. Filmer. Did you know of any Money he received? 
Mr. Collett. Yes, 1251. | 
Mr. Filmer. When ?---Mr. Collett. The 3d of Oase, a, 
Mr. Film:r. Do you know of Cambridge being 2 to it? 
Mr. Collett. I believe he was; Mr. Caſtell told me „ 
Mr. Ketil:by. My Lord, that is no Evidence. 
Mr. Filmer. Do you know of your own Knowledge that he knew: of rick 
Mr. Collett. No. 
Mr. Lee. Where was this 125 l. paid to Mr. Caftell? 
Mr. Collett. It was paid at Hordward's. 
Mr. Lee. Where was Woredward's? 


_ 


118 Bambridge, what I may ſay may notprejudice myſelf; 
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3 Alley ; 05 thought ke at the World — that. 7 
"RF . id it Pn r. Collett. I don't know. 
5 5 Fied, 1 Gang u_ had actually paid the Money to Mr. 
F. Collett. 1 5 on edward... 

Lu Was that allowed on Account, do you know Mr. Colli. Ves. 


Mr. Strange. What 15 have you to believe Banbridge knew of it ? 
Mr. Colle. Becauſe I had ſome eps in paying the Money; there 
was Mr. Brent, Mr. Alderman. Prefion, Mr. arley,. and myſelf, and we 


£; upon which Mr. Brent went up, and deſired to know if 
he 8 he Mone with Safety; then Brent came down, and any 
rn, jd the Money. ._ 
Mr. Strange he bo ce of their Moment is, that as ſoon ay. Ban. 
bridge knew — 2 15 bel received this Money, then he preſſed him to give 
freſh Security. If he did not know that he had IU aſe 9 
will not hold. How was the Note drawn? 
Mr. Collett. To Robert Caſtell, or Bearer, . __ 
Mr. Fazakerley. Who was the Note payable to? 5 
Mr. Collett. It was payable to- Mr. Rebert Caftell or n on Demand, 
Mr. Fazaterley _ this was allowed in Account to you by en 
Collett. 10 
11 Strange. You don't know that it came to CaftelP's, Hands is 
Mr. Collett: No, an) Porter might go and receive it. 7 0 
Mr. Lee. To whom was the Hay delivered th pol LS 48 
Mer. Cellztt. To Mr. Ca/tell. 


9 CC of thee ee W 
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Mr. Lee was the Man that went up to Bambridge. "i | 

Mr. Strange. Prove ſomething or other. e 

Mr. Bambridge. 2 Pegg 1 never had one Shilling of him. 

— — Brent, who was ſworn). 1 

Mr. Fazaker 8 "Was you: preſent when Mr. Collett drew a Bit upon 
Woiward, payable to Mr. Caftell? —— Mr. Brent. Yes. 

Mr. Fazakerley.” Do you know. of any body that went to Bambridge, 
and what was ſaid ? 

Mr. Brent. Sir, I was jealous. of Mr. CoftelP's Circumſtances, and I 
aſked Mr. Bambritge if there was any Judgment or Execution againſt Mr. 
Caſtell? and Bantridge told me he was in upon Meſue Praceſs. 


and Caftell deſired has one of us would go up | 


. Fazakerley. Did you at any Time tell him Te Occaſion of aſking | 
ueſtion ? 

— I is very poſlible T' might give him ſome Hints, but I can- 
not be poſitive. 

Fs eG. I deſire you will recolle& ; it was very natural for you 
to ſpeak to Bambridze; did you mention any Thing of that n $ 1 

= 3 Frag at 7 

atakeviey, Did Bambridge to ou concernin it 
Mr. Brent I cannot remember 25 he 40. 1 


Did you 1 him any Reaſons for aſking the Oelen? 


Mr. Fezaterley. 
Mr. Brent. It is poffible { might tell him ſome Reaſons. 
Mr. Fazaterley. deſire you! acquaint my Lord, whether Bambridge 


to be aſſiſting to Mr. Caſtell in that Affair, or have you Reaſon | 


| . believe him ſo? 


Mr. Brent. I cannot fay, unleſs to ſatisfy me, I aſked Mr. Caftell feveral 
Queſtions, and Caffell ſaid, if I would afk Bambridęs he would ſatisfy me. 

Mr. Lee. When you went up to Bambridge, when you went to ERP 
after Caftel's Circumſtances,” what did you fay to Bambridze F ; 

Mr. Brent. I have anſwered that Queſtion, I cannot be N to be 
particular I cannot. . ' Ip 

Mr, Lee. Where was Mr. Caftell then? 

Mr. Brent. I do believe Mr. Caftell was with the . Se 

Mr. Lee. Where was Bambridge, was he with the other Company? 

Mr. Brent; 1 believe he was not, I don't remember he was in the other 
Company. | 

Lord Chief Juſtice. Was he in the ſame Room $ 

Mr. Brent. I don't believe he was. 

Lord Chief fan Did you go out of that Won into another Room 
to Bambridge 

Mr. Bront, I don't believe either Mr. Collett or Pr; Nen went out of the 
Room, but I went myſelf. 

Mr. Strange. Did you. not go up Stairs? 


X 


* 


Mr. Brent. I can't ſay whether it was in the fame Sulir-eaſe, * or not; 4 


I did aſk Bambridge, and he did ſatisfy me. ; 
M - Str ange: Did you aſk Bambridge if it was ſafe to pay Mr. Caftell | 
any Mo 
Mr. 45 1 can't be certain it was the whole I ſaid, probably 1 
ight tell him T was negotiating the Concern. . 

r. Fazakerley. It will follow moſt eee that the further Bonds 
were demanded on Purpoſe to extort Money, Now we ſhall ſhew, that 
3 was given from Time to ber — in order to that we bad 
given Notice to Bambriaęt to produce 

Mr. 2 You know the other Day i in the Court of Chancery it was 
over-ruled 

Mr. Reeves. Here are Bonds iven as a Security to a private Perſon ; 
we demand the Bonds, and the Proof lies upon them to ſhew they have | 
delivered them over. 

Mr. Lee. We ought to be let into Parole-evidence, to ſhew that we © gave 
Notice to produce them. 

Mr. Serj. Darnell. I he A ou are too early. 


r. Bendon was 
Mr. Lee. Did you — "Banbrides any Notice to Miter the Bonds 5 
2 Bendon. Ves, an have a Copy of it in my Hand. 


r. Lee. What did Bambridge 1 ay to you? | 
Th Bendon. Bambridge told me be had but one in his Cuſtody. h 
Mr. Strange.” Were not the Words, that he had 22 one executed ! 
Mr. Benden. No. 
Mr. Strange. Tell us the very Words, 


5 77 3 don't a "_ Hands . was paid into at ood- 1 3 
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Lord Chief rang 4 ice. I went away with it at firſt as if ir Cope had aria it. f I 
ren 18 


ſeveral Bonds tered? into by the 
© curities, takeh by you as Warden of the Fleet, or by the Clerk of the Se. 


ber, 


4+ Flophins, who was Clerk of the Securities, and took 
| Peter Ellam was one of the 


5 Mr. Nestes. Do 


Mr. Ellam. I do not know, 


quick ? When was the laſt Bond given? 
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0 an | 
; Mr. Benden, When 1 pave Bambridge that very Paper (which he bad 
n delivered to the Counlel | 
Tera Chief That Paper—it-muſt be produced. 
Mr. Lee. We deſire to produce this Paper. 


but one Bond. 
| Mr. Strange. Who was by 2 — Mr, Bendon, Several. 
Mt. Strange. Did you know any of them ? 
Mt. Benden, There was ane Beatniff, that was one of his Security. 


Mr. Bendon. Bambridge laid, to prevent any Diſputes i in Contt, Ih have 5 


Mr. See How many were there in all ?—Mr. Benden. Five or ſix, 


Then the Paper was given. into the Hands of the Clerk, } 


Lord 18 Fuſtice. | cad, 
Out. 1 do hereby give Notice, to produce on the Trial of this Cauſe, 
ae $ Huſband, or his ſeveral Se- 


curities, 125 particularly to Bonds, dated about November or Decem- 
172 
4534; Now we will call Peter Elam. appro gcc ated in the Room 
a Bond wherein 
Securities, 
6 4 Peter Ellam, who was urn, ) 

u know what Security was given bY Mr. cen 0 to : 
the Warden of the Mr. Ellam. 1 do. 25 
Mr. Reeves, Was you one? Mr, Elam. Yes. | | 
Mr. Reeves, Give an Account of the ſeveral Securities you knew given, 
the Limes when, and the Sums. : 
Mr. Ellem. Security was given five Times, otie in Jul, 5 
Me. Reeves, When was the firſt ? Mr. Ellam. In Fuly, 1728. . 
Mr. Fazaterky. How much was the Sum? — Mr. Ellam, 4 think 1001. 
Mr. Fazakerley, How much was the ns of the 8932 Roe 
Mr. Ellam. I think it was 200ʃ. | | 


Mr. Reeves, Who was that given to? 


Mr. Ellam. It was given to Hophins, 

Mr. Reeves. Who was Warden? Mr. Ellen, Mr. H: uggincd 

Mr. Reeves.” Who was Deputy-warden ? 

| believe Ban bridge. | 

Mr. Reeves. Was there any other Security beſides yourſelf ? Who was | 
the Bond given by ?— Mr. Ellam. By Mr. Chambers and myſelf. + 
Mt. Reeves. Pray, mind what I aſk you. The next Bond was given; 
how ſoon ?—Mr. Elam. I believe in about four or five Days, ch 

Mr. Reeves. How much was that for? 

3 Ellam. 5755 Hundred Pounds. 
| Mr. Reeves, Who were put in that? | 

Mr. Ellam. Mr. Curll, Mr. Chambers, and myſelf, 

Mr. Reeves. There was a third Boud, do you rv any thing of that? 
Who was that given by? 

Mr. Elan. It was given by Curll, myfelf, and 1 believe Mr, Bell. 
Mr. Reeves. Pray recollect yourſelf, do not be under any Miſtake. 
Mr. Ellam. Mr. Curll and myfelf I am poſitive of. | 

Mr. Pazakerly. Can you be poſitive of a third Bond; was there three? 

Mr. Ellam. I believe there was, and I ſigned with him. 
Mr. Fazaterley. How much was the third for? 

Mr. Ellam. he third was for 1000 7. 
Mr. Fatakerley. The third, when was that? 

Mr. Ellam. I can't remember the particular Time. 

Mr. Fazatkerley. How long before Mr. Cell died? 

Mr. Ellam. A great While. 

Mr. Fazakerley, Was it before or after makin g the 4h Bond Kit he 
was taken ill? Mr. Ellzm; 1 believe it was after, 

Mr. Fazulerliy. How long after? 5 | 
Mx. Ellam. | believe about the Beginning of the Term, 

Mr. _— Then that muſt be in e there any more ? 
Mr. Ellam. Yes, © a 
Mx. Fazakerly. How much was that for? 

Mr. Ellam. I think the fourth was for 1 
Mr. Fazakerly. Don't you know that i it was for 000 I? 
Mr. Ellam. [i believe it was, 

Mr. F. Who entered inte that Bond 7 
Mf. Ellam. There was Mr. Curll, py Bill, arid myſelf, 
M. ale When was that given! 
Mr. Ellam. That was given the fa tter End of November. 
Mr. Fazaterley. You ſay that was for 1000, ?!—Mr, Ellam. Ves. 

Mr. Fazakerley. You ſeemed to . Elen. of a fifth Bond being 
given, how much was that for? Mr. Ellam. Two Thouſand Pounds, 

Mr. Fazakerley. How do you know? 

Mr. Ellam. I was preſent at reading it, and I took it to be 2000 /. 
Mr. Fazakerl hen was that given? 

Mf. Eilam. On the firſt of December. 

Mr. Fazaterliy. Do you believe it was the 5th or iſt of Dil 4 

Mr. Ellam. I believe it was on a Monday. 

Mr. Fazakerley. Who were bound? 

Mr. Ellam, here was Mr. Curll, my Brother, and m oY. 

Mr. Fazahkeriey. What is your Brother's Name ?—Mr. 


m. John Eltatn, 
Mr. Fazakerley. What was the Reaſon of all theſe Bonds Nel given ſo 


Mr. Ellam. One was given between the 24th and 25th of November, 
on a Saturday Night, then Mr. Caftell was going to his Lodgings, and in 
two or three Days we went to ſee him, but 1 not find Ts? and they 
ſaid he was at . and we went to him there. 

2. When was this ? Name the Ti 


Lord Chief Ju ime. 
| Mr. Ellan. as about the latter End of Aren, between the 26th 
and the laſt. 


Lord Chief Fuflite. Go on. 

Mr. 2 ſaid, Mr. Caftell, what do you do here? You love a Gaol 
better than I do; what do you do hete; what is the Reaſon of it? Mr. 
Caftell ſaid, I do not know, it is what Bambriage pleaſes, I ſaid, Mr. 
'Coftell, ſurely your Luck is worſe than any body's. 

Mr. Strange. Was Bambridge by? — Mr. Ellam. No, 
Mr, Strange, Then you may hold ze Tongue, 


Mr, 
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and that there was no Probability of getting any thing in a Gaol, 


adviſed him that the Security was liable, and I went alon ng with Chambers 


Time when Chambers would not continue decurity, I aſk you if you can 
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. 4 wn were the Bonds ant OM 96 75 
Mr. EZllam. His Liberty. 1 
3 ry rage Had he his Liberty before the laſt Bond was given 13 

r. Ellam. 


Mr.” Fauakerley. I aſk you whether he had "his Aarne upon the 8, 


Bond's being given? 
Mr. Ellom. No, he never was out after, 3 1 


Mr. Fazaterley. Do you know when he firſt took his . 7 % 
* Elium. He firſt took his Sickneſs on a Monday N che firſt 
acember. 1 


Mr. Fazoterliy. Was you a Creditor to Mr. a i 
Mr. Ellam. He owed me 200 l. 

Mr. Fazakerley. Then you was his Secu rity andC 
Mr. Ellam. I knew him to be as induſtrious A 


f 


an as any one livin 4 


thought it was better to run the Hazard. 


Mr. Serj. Darnell. Did ou never a ly to have him locked u ? 1 | 
Mr. Ellam. No. Fr WY 1 1 5 
Mr. Serj. Darnell, Do you know of any one elſe? 


Mr. Ellam. Nv, I never was preſent. 
Mr, Serj, 
him into Priſon ? | | 
Mr. Ellam, Not that 1 know of, it was never mine. | 
Mr. Serj. Darnell, Did Bambridge never intreat you to continue Secu- 


rity for him ? 
r. Ellam. All that I know relating to that Matter is, that Chambers | 


withdrew his Security, 

Mr. Serj. Darnell. What did Bambridgedo to Chambers to have him ſtand 
as one of his Security? _ - | 

Mr. Ellum. Chambers withdrew his Security. 

Mr. Bambridge I don't look upon that to be a proper . 

Lord Chief Juſtice. You muſt anſwer the Queſtion, | 

Mr. Ellam. Mr. Chappell was coming to me to tell me that Mr. Chambers 
would deliver him up, for that if he went out of the Rules, his Counſel 


to Bambridge, and Chambers told Bambridge that he would be Security no 
longer; upon this Mr. Ca/ell was very uneaſy, and Chambers upon cooler 
Thoughts determined not to give up his Security. 

Mr. Serj. Darnell. I aſk you whether Mr. Bambridge did not deſire Mr. 
Bell to eee his Security ? 

Mr. Ellam. Mr. Bambridge talked very civilly at that Time. 
Mr. Serj. Darnell. laſk you whether Mr. Bambridge appeared to have a 
Kindneſs 2 him? 


Mr. Elam. Bumbridge told Mr. Caftell, that if his Security delivered him 


up, he muſt go to Corbett's. 
Mr. Serj. Darnell, What did you do when Chambers ſaid he would n not 


be Security ? 

Mr. Ellam. When Chambers told me he would not be Security any 
longer, it lay upon myſelf, and I went down to the Tavern then, and told 
them I was reſolved to ſtand. . 

Mr. Serj. Darnell. Taſk you whether Mr. * perſuaded you to 
ſtand, or ſaid that he ſhould be put into the Gaol ? 78 

Mr. Ellam. It did appear to me that Bambridge was civil to him. 

Mr. Serj. Darnell. When was this ? a 

Mr. Eliam. This was before the 4th or zth Bonds were given. 

Mr. Strange. This was after the Bonds for 8004. and 1000 1. Tell us 
whether Mr. Ca 700 did not deſire that a Bed might be got there ? 

Mr. Ellam. I did not know of his going there. 

Mr, Strange. Pray did not you deſire Corbett to take him in Cuſtody ? 

Mr. Hllam. No. 

r. Strange, Was you by at any other Time?---Mr. Ellam. No. 
Lord Chieſ-Juſlice. Fix the Time; hark you, Sir, do you remember the 


remember when it was? 
Mr. Ellam. I believe it was in November. 
Mr. Serj. Eyre. You ſay you cannot be poſitiveas tothe Dayof the Month, 
Mr. E!lam. 1 tell you fairly, that by the Almanack it was on Monday ; 
if Mr. Caſtell died that Day Se'nnight, it was Monday Se'nnight before that. 
Mr. Serj. Eyre. How long after you executed the Bond, how many Days 


was it before he died ? 

Mr. Ellam. It muſt be Wedneſday or Thurſday. 

Mr. Serj. Eyre, You ſay Monday the Bond was executed? 

Mr. Ellam. Yes, it 3 be the firſt Monday, if he died on the 12th. 

Mr. Serj. Eyre. Who were the Bonds given before? Or to whom ? 
Was Mr. Bambridge preſent ? 

Mr. Ellam. I never ſaw Bambriage preſent when they were given. 

Mr. Serj. Eyre. Do you know whether you was excepted to, or re- 
main there till better Security was given ? 

Mr. E!lam. I don't know. 

Mr. Serj. Eyre. Who was there ? 

Mr. Ellam. Codnor was there who acted as Clerk. 

Mr. Serj. Eyre. Were you all preſent when the fourth Bond was given? 

Mr. Ellam. To the belt of my Remembrance, we were all preſent when 
the fourth Bond was Jpn. | 


Mr. Serj. Ezre. What ſay you as to the fifth? 
Mr. Elin. As to the fifth, I believe that all the Perſons were not then 


preſent. 
Mr. Serj. Eyre. You can't tell that either of you was excepted to ? 
Mr. Ellum. I know no other than as Bambridge told me. 
Mr. J#;nn. You ſaid you was uneaſy when Chambers ſaid he would not 


ſtand; what did you do then ? 
Mr. Elam. I did nothing then, but went home, and next Morning re- 


ſolved to ſtand. 
Mr. Vynn. Did you ſay any thing to Mr. Corbett or Bambridge ? 
Mr. Ellam. No; when I went to Mr. Bambridge's Room, I went with a 
Deſign to ſurrender him ; and when I came out, ſeeing Mr. Caftell in fo 
oreat an Agony, I reſolved then not to do it. 
Mr. Wynn. What did Mr. Bambridge ſay ? 


Mr. Ellam. He ſaid, he believed that Mr. Caftell always behaved him- | 


ſelf within Bounds, ind believed that we had no Reaſon to complain; 


itorat n Tatet | : 


| 


Darnell. Do you know of the Deſiga of his F | 
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pany with Bambridge 9 


' Mr. Jim. Dis laopcournge vou 8 
Mr. Zan. All that be (aid at this Time Sate erica 


: When Cbonker: would not land, id you take any Os 


Mr. Wien 


ſecurit a one? | 
Mr. Ella. ""T here wis « Note drawn, but I never bal iti Me: Ca” 
had the Cuſtody of it. 
Mr. of 74 was the Amount ?---Mr. Ellem, I believe 100 
Mr. Vn ou, whether you had not a Bill of Sale n. 
+ Cafeell at tat Th Mr. Elan. No. | 
"Mr. Wm. How long before? © | 
Mr. Elan. inn . | 


Mr Wyn. Had you not that Bill of Sale before you PRA" that 10 


Security Mr. £/lam. No, 
—9 Wm. Was it between the Firſt and Second 7 Elen. No. 


Ann 


r. /ynn. The Second and Third ?---Mr. Ellam. V 
Mr f. aun. What Month do you believe it Was ia? 
Mr. Ellam. November. 
- Mr. Strange. Do you ſay the Bill of Sale was e 
Mr. Zllam, I can't ſay particularly. 1 
Mr. Strange. Might it not be before Number? n TEARS 7 
Mr. Elam. I don't believe it was. Afr Bp 
| Me Strange. Can you take upon you Vie ed A” 
| Ellam. I cannot. 
Mr. Strange. I deſire you to ſee, whether that is * Name look bear 


on the Name. Mr. Ham. I take it to be my 


Mr. Lee. Give it to the Officer. 
Mr. Srrange. Then you are not able to ſay exactly the Day: when Dam 


bridge gave you Encou da not to deliver him ps Was it before * 
fourth ond was given? T0 


Mr. Ellam. Yes. | 
Mr. Strange. There was Curll ; was he «Man of stel 


Mr. Ellam. Yes; he has been a Houſekeeper theſe fo ink der. 


Mr. Strange. Is his Reputation to be a Man of Circ 

Mr, Ellam. Yes. 

Mr, Strange. There were Bell and . Ellen, — A | 

Mr. Strange. Were they _ of good Circumſtances? / big 

Mr. Ellam. Ves. + 
| Mr. Strange. There was your Brother? Mr. Ellam. Yes. 

Mr. Strange. Were they 
Mr. Strange. Were they able to anſwer the Sums they ſtood bound for? | 
| = Ellam. LL. World thinks ſo. + ah 
Mr. Strange. What will you ſay you are worthover d above 3 Deb? 
Mr. Elm. One Tboufand Ponds: run 

Mr. Strange. When n your: Debts are paid? 

Mr. Ellam. The Time my Books were caſt up, 18 worth One 
Thouſand Pounds, 

Mr. Strange. Did you ſay you. Was not worth 2004. when in Com- 

r. Ellam. No, 

Mr. Lee. Tis a Queſtion enough to ah any Man out of Countegainen 

Tord Chief 84 ice. No Man ſhould be obliged to diſcover his own Affairs. 
Call John Ellam "mw was ſworn). 


Mr. Lee. You was Security for 
of the Heet Mr. J. Ellam. Yes. 
Mr. Lee. When was it? Mr. J. Elam. In Nevembe * 
Mr. Lee. Who was Security with you ? 
| 785 J. Ellam. My Brother Peter Ellam and Mr. Curls 
ce. What — the Penalty of the Bond 5 
Mr. J. Ellam. II. Thouſand Pounds. i 
Mr. Strange. He on ſays what Mr. Ca/tell 2 „ 
Lord Chief. Juſtice. He ſaid it of his own Feen r SA 
Mr. Lee. When was the Bond executed ? RC 
Mr. J. Ellam. I believe in November. FS 
Mr. Lee. You can't tell Loved ?—Mr. J. Elam. No. 
Mr. Lee. Might it not be the Beginning of ecember 
Mr. J. Ellam. I can't exactly tel]. 
Mr. Lee. Who was the Bond executed by ? 
Mr. J. &llam. Myſelf and two others; I ſigned firſt, and cer thew 


at 2 8 
Was yo you. u with Bambridge to tell him about it? 


Mo Elan. 
Mr. Lee. How came you to be his Security? 
Mr. J. Ellam. Mr. Caflell ſent to me to know if I N be Security in 


for him I would; this was in the Morning, Mr. Ca/tell ſaid, Lou will be 
Security ? [I faid, Yes. And he ſaid, I don't know whether Bambridge will 
accept of it; I beg you'll came at Night. I told. him I would: 1 think 
Bambridge would not then accept of it. One Mr. Shortes was there at 
Night, and Mr. Caſtell defired he would go to Mr. . to deſire the 
Bonds to be executed for him. 

Mr. Lee. When was Mr. Ca/tell taken ill? 

Mr. J. Ellam. Mr. Caſtell was very ill in November and December. 

Lord Chief-Fuftice. Where was this ?—Mr. J. Ellam. At Corbett's. 

Mr. Lee. Did you 0 to Bambridge e——Mr. Elan. Yes. 

Mr. Lee. What did you ſay? 

Mr. F. Ellam. I aſked bm, 8 be thought m 3 ſuffeient in 
the Room of Mr. Chambers? And Mr. Bambridge ſaid 1 would accept of it. 

Mr. Lee. Did you execute before your Brother? 

Mr. 7. Ellam. I believe I did before Mr. Curll; and Mr. Bell execut- 


ed, I believe, after, 
Mr. Lee. What was the Sum ?---Mr. J. Ellam. Two Thouſand Pounds. 
ow dow you know? Was it in 


Mr. Lee. Was it Two Thouſand ? 
Latin or Engliſh ? 
Mr. J. Elan. The Attorney read it; and Mr. Call told me ſo. 
= Lee. Was there any Perſon in the Bond before you ſigned ? 
1 There was only Mr. Curl, my Brother, and myſelf. 
Lask you whether there was any more beſides you, pour Bro- 
K. e. Mr. Curl ? Mr. J. Elam. No. 
Mr. Lee. How many Names were there in the Bond? , 
Mr. J. Ellam. None but mine, my Brother, and Curll. 
Mr. Lee, How many Vue! Do you know what Imean by Obligon? e 


and believed he would not make an Eſcape. 
4 


ouſekeepers Mr. Ellam. Ves . 


r. Caſtell to Mr. Bambridge, wle 


the Room of Mr. Chambers; 3 I ſaid it was a Thing I did not care for, but 
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| would not let him out. Then 1 aſked him, what was the Reaſon? He 


| About ten Pounds. 


| dence ; which is what we ſhall examine him next to. i 
L. C. J. That is according to the Nature of the Queſtion; what is de- 


ſiſted in behalf of the Warden? 
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"Mr . Then Taſk you, How many Perſons Names there were beſides | 
| theſe r. Ellam. There was mine, my Brother's, and Cur/!'s. 


8˙ 


ith. 


L. C. F: That he ſaid before. © a 
Mr. Le. When you was ſent to Mr. Bambridge, Mr. Caſtell ſeemed 


'y impatient"to bade che Bonds executed; did he complain of any ex- 
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rdinary Uſage ?---Mr. J. Ellam. Yes. 
gre nes What did he l 1 | | 
Mr. J. Elam. I aſked him, what made him uneaſy? He ſaid, they 


- 


ſwer, I ſuppoſe they want more Money of me. | 
* n 7 Nic them. Can you hame any body ? | 
Mr. Ellam. 1 aſked him again, Have you given any Money? He ſaid, 
Yes; | have. I aid, Pray how much have you given? He made Anſwer, 


Mr; Serj. Darnell. What he ſaid is not Evidence. 
Mr. Fazakerley. What he ſaid upon his Death-bed, I apprehend, is Evi- 


clared as an actual Fact, is. 


Mr. Faz. Had you any Diſcourſe with Mr. Ca/ell, when he lay on his | 


Death-bed, what was the Occafion of his Death? TE 
L. C. J. [Speaking to the Witneſs.) Don't be in a Hurry, take time, 
ak out. | | 

Pte. . Ellam. He aſked me, what I thought the Diſtemper might be? 

I faid, I cannot tell. The Doctor went down with me; what he ſaid to the 

Dor was, I am very ill. | a 
Mr. Strange. This was before he was wy ill ? 

Mr. Faz. When he lay in his Extremity 

L. C. F. Was he near his Death ? . 

Mr. Faz. Did he ſay any thing what was the Occaſion of his Death, 
when in Extremity ? 85 | | 

Mr. 7. Ellam. He ſaid upon his dying Bed, that Mr. Bambridge, in 
not letting him go, was the Occafion of his Death. 

Mr. Faz. Did he know the Diſtemper he died of ? 

Mr. J. Eilam. No. 

Mr. Faz. How long after the Small-Pox came out ? 

Mr. J. El/am. A Day or two. 

Mr. Faz. How long did he live after ?----Mr. J. Ellam, About— 

Mr. Serj Darnell. Had he an Apprehenſion of dying before the Diſ- 
temper came out ? 5 | 
Mr. J. Ellam. He ſaid, if they did not let him out it would be too late, 

for it would be his Death. 

Mr. Serj. Darnell. This was before the Diſtemper came out ? 

Mr. F. Ellam. Yes. _ 

Mr. Serj. Darnell. Did he know of this Diſtemper being there? Was 
he apprehenſive of this Diſtemper ? 

Mr. J. Ellam. He ſaid, if it was in any Village of any County, he 
would po another Way. - | 

L. C. J. Did he know it was in the Houſe there ?--Mr, J. Ellam. Yes. 

L. C. J. When was this? 

Mr. Faz. The Bonds will ſhew ; muſt not they produce them ? 

L. 1 They muſt produce them, or give ſome Reafon why they don't. 
Mr. Strange. The two firſt were given in Mr. Huggins's Time, I don't 
know any thing of the other three. Bambridge was ſworn the fifteenth of 
November, fo that three were given in Mr. Huggins's Time, and two only 

in his—I am afraid it is a civil Action. 

Mr. Lee. The Action is in a criminal Cauſe, 

L. C. J. What do you think this is? The mixt Action is no Part of 
the Appeal; it is certainly a criminal Cauſe. 

Mr. Reeves. We give it up, if we don't give ſufficient Evidence after. 

I. C. J. Can you go no further to fix it on him? 

Mr. Reeves. We can prove that Codnor acted as Clerk of the Securities, 
in behalf of Hopkins. | | 

J. C. 7. What was Hopkins ? | 

Mr. Reeves. Hopkins was Clerk of the Papers, and not being well, em- 
ployed one Codnor, who proves that Peter Ellam entered into ſeveral Bonds. 

IL. C. 7. You ſay he was not ſworn in till the 15th of November, the 

Patent bears Date the 3oth of Oclaber; let John Ellam be called again, he 

was the laſt Witneſs. 

Mr. Reeves. If your Lordſhip pleaſes, we will call Peter Ellam, for he 
executed all the Bonds. 
Then Ar. Peter Ellam was again called. 
Mr. Reeves, When you executed theſe Bonds, who was preſent, and aſ- 


Mr. P. Eliam. Hopkins was to the two firſt, Cadnor to the three laſt, 
Mr. Reeves. Who did Cadnor act for ? 
Mr. P. Ellam. 1 always underſtood he ated for Hopkins. 
Ar. Kecves. Who did you think was the Clerk! 
Mr. P. Ellam. 1 thought Fopiins. 
Mr. Reeves, What was the Reaſon he was not there ? 
Mr. P. Ellam. It was reported he was ſick. 
Mr. Reeves. Who was the Bond delivered to? 
Mr. P. Ellum. To Cadnor. | 
. C. 7. Who was allowed to be the Maſter ? 
Mr. F. Ellam. Bembridge. 
Wir. Foz. Was it ſo in the three laſt? 
Mr. P. E/lam. I think ſo. 
Mr. Fax. Was Codnor there when the laſt Bond was given? 
Mr, P. Ellam. Yes. 
Mr. Serj. Darnell. What Bonds do you ſpeak to? 
Mr. P. E//am. The third and fourth, and | think the laſt. 
Mr. Serj. Darnell. How many were bound in the laſt ? 
Mr. P. Ellam. Myſelf, Mr. Curil, John Ellam, and Mr. Bell, 
Mr, Serj. Darnell. What is become of the Ponds ? 
r. P. Ellam. I don't know. 
Mr. Serj. Darnell. Should you know it if you ſhould fee it again ? 
Mr. P. Ellam. I believe I hould. | 
L. C J. Had you any Diſcourſe with Mr. Bambridge about the third 
d fourth Bonds? 


| 


| 


| 


| 


Mr. P. Ellam. No, not with him about any of theſe Bonds. 
Mr. Fus. When Chambers declined ſtanding as a Security, how many 


Bonds were given after? 218 | 
Mr. P. Ellam. I think it was before the third was given up. 5 


Then Peter Ellam withdrew, but was called back; and flanding up again was 
ow examined. | 
Mr. Faz. Recolle& the Time you had the Diſcourſe with Mr. Bam- 
bridge ; How many Bonds did you give after the Time you had the Dif» 
courſe with Mr, Bambridge ? * R 
Mr. P. Ellam. I think it was three; when he came to the third Bond 
I gave Security, Mr. Chambers having given up. ö 


L. C. J. It don't appear who the Bonds were accepted by, or who deli- 


vered to. 
Call Mr. Harbin. (he was ſworn.) 
Mr. Filmer. Who acted as Clerk of the Securities to the Warden of 


| the Fleet when Hopkins was ill ? 


Mr. Harbin. I don't know of my own Knowledge, but as Hopkins told 


me. 
Call Mr. Edwards. (Who was ſworn.) - 
Mr. Reeves. Do you know Hopkins ? 
Mr. Edwards. Ns. | 
Mr. Reev. What was his Office ? | 
Mr. Edw. Clerk of the Inquiries, as I believe. 
Mr. Reev. Who was Clerk of the Securities! 
Mr. Edw. Hopthins, I believe. 
Mr. Rev. Do you know Codnor ?---Mr, Edw. Yes. 
Mr. Reev. Do you know that he acted for Hophins ? 
Mr. Edw. I was not privy to fuch Things. 
Call Daniel Hopkins. 2 was ſworn.) 


Mr. Rerv. I think you were employed _ Bambriage to take Secu · 


rities for the Liberty of the Rules? - Mr, Haptins. Ves. 
Mr. Reev. In N 
elſe ? 
Mr. Hop. In November I was taken ill, about the 20th; and in my Ill- 
neſs Codnor, who acted in the Office, I believe officiated in my Office, 
Mr. Reev. Who did he deliver them to? To you ?---Mr, Hop. No. 
Mr. Reev. Who then? 
Mr. Hop. I believe to Mr. Bambridge: 
Mr. Reev. Did he account for any Bonds to you? 
Mr, Hop. No; but he gave me a Memorandum, that Bonds were taken 
for Mr. Landman and Mr. a, v5 | | 
Mr. Reev. Do you believe Mr. Bambridge appointed him? 
Mr. Hep. Les; Nobody elle could. | 
Mr. Reev. You believe he accounted to Mr. Bambridge ? 
Mr. Hop. Yes. 
Mr. Strange. You are Clerk of the Inquiries ?---Mr. Hop. Ves. 
Mr. Strange. Don't you go to enquire after the Securities ? : 
Mr. Hepſlins. Yes; and I have taken Bonds, 
Mr. Strange. Don't the Clerk of the Papers take Bonds? 
Mr. Hop. Not in my Time. 
Mr. Strange. Is it not the Clerk of the Papers Buſineſs ? 
Mr. Hop. No. | | 
Mr. Strange, What is your Buſineſs ? 
Mr. Hop. Our Buſineſs is, to inquire into the Circumſtances of the 
Sureties before we take them. bf 
Mr. Serj. Eyre. Is it not uſual to take Bonds de bene ee ? 
Mr. Hophins. Yes. 
Mr. Serj. Eyre. Suppoſe you inquire into theſe Perſons Circumſtances, 
if os find them not ſufficient do you take them ?---Mr. Hop. No. 


r. Serj. Darn. If any body gets a Day-rule and eſcapes, who takes 


them up ?---Mr. Hop. The Tipſtaff. | 
Mr. Serj. Darn. If the Security won't ſtand any longer, but will ſur- 
render the Party, the Tipſtaff carries them to Prifon ? 
Mr. Hop. Yes, if they deſire it; and to their own Houſes, if they deſire it. 
Mr. Serj. Darn. Was it uſual to take up a Man without the Security 
oing along with him to ſurrender him?---Mr. Hop. Sometimes. 
Mr. Serj. Darn. Could he do it in the Caſe of Mr. Ca/tell ? 
Mr. Hop. I don't know he could. 
Mr. Serj, Darn. I deſire he may acquaint you, whether he had any Di- 
rections from Mr. Bambridge to enquire after this Mr. Bell for Mr. Caftell ? 
Mr. Hop. There was a Bond taken in the Month of July for 200/. 


| Penalty, and another of 8oo/. and I inquired after the Security by the Di- 


rection of Mr. Bambridge, and Mr. Bambridge excepted to the Security 
firſt propoſed for that Bond, and Mr. Ca/te!l was at Liberty to get other. 

M. Serj. Darn. Did you report them as ſufficient? 

Mr. Heophins. Les. 

Mr. Serj. Darnell. Was Bambridge ſatished ? 

Mr. Hop. Yes, in July. 

Mr. Strange. 1 aſk you whether you ever obſerved any Averſeneſs tg 
theſe Gentlemen, as to the firſt Bond? 

Mr. Hopkins. Never mylelf. 

Mr, Strange. Had you any Directions as to the third Bond? 

Mr. Hop. I had Directions to inquire after one Lilly, 

Mr. Strange. Did you inquire after Mr. Curll ? 

Mr. Hop. Not then. * 1 ws 

Mr. Strange. After the two firſt, did you inquire after the Security ? 

Mr. Hopkins, No. 

Mr. Strange. Did you ever enquire after Curll? 

Mr. Hop. Yes. 

Mr, Strange. Did you report him ſufficient ? 

Mr. Hop. Yes. 

Mr. Strange. How many Bonds was he in ? 

Mr. Hep. He was in the two firſt, and the laſt Bond, 

Mr. Strange. Have you theſe two Bonds ? | 

Mr. Hop. No, I delivered them in to the Table at the Committee of 
the Houſe of Commons, and have not had them ſince. 

Mr. Strange. Do you know Mr. Corbett's ? 

Mr. Hopkins. Yes. 

Mr. Strange. Do you know what Priſoners pay there ?---Mr, Hop. Ves. 


Vol. IX. 


Mr. Strange. What is the Price of a Dinner? 
Y Mr, 
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Mr. Hopi One Shilling, and L think it worth it, 

Mr. Strange. i While Mr. Caſlell was there, bow. was he uſed? - 
Mr. Serj. Do 

complain of any ill -, oh e Sb Swat IH e 

a W im. No: There are ſome Perſons behind interrupt me in giy- 

ing my Evidence, and ſay I deſerve to be hanged. 1 
A5 Serj. Darnell. Do you know the Houſe where · M hits was: 

„„ .. aaerg ht 7 6 gant, 
Mr. Serj. Darnell. Do you know the Houſe where Caſtell was? 
Mr. Hophins, No. ; . 


- Lord Chief Juſtice. Bendon did ſay ſo, for he had applied to Bambriage, 
and Bambridge ſaid, to prevent Diſputes, he had but one. e 
Mr. Serj. Darnell. Two were delivered to Mr. Huggins, the other two 
before the Committee; they charged Mr. Bambridge with ITY Bonds, 
and Bambridge ſaid, to prevent Diſputes, there was but one. If Hoptins 
couid not act, and he had appointed any one, that was the ſame Thing; 
as to one Bond, that Bambridge confeſſed to have, There was an Act made 
laſt Seſſion of Parl en de, the ſevereſt Penalty, that Bambridge ſhould | 
deliver up all his Books and Papers. If. he ſhould produce the other Bond, 
and it appears that he did not deliver up all Bonds, he would be liable to 
the ſaid Penalty. pl at. 14 FS 
Lord Chief Juſtice. You are only to deliver the Bonds in Evidence; 
ou muſt conſider, here are three Bonds taken by Cadnor; if one of theſe 
Bonds came to your Poſſeſſion, that don't imply the reſt being in your 
Hands; as to the ſingle Bond, it is to be left to the Jury, for if Codnor 
is the Perſon, he put it in the Office, and has delivered up one Bond, 
won't it be implied that he has the other ? | 1 
Mr. Serj. Darnell. There has been an Application to another Court for 
the Books of the Office; and it was the Opinion of the Court that the 
Books could not be delivered up. | 1580 
Lord Chief Juſtice. That Excuſe will not do here; if you ſhew they are 
taken from you, we cannot expect Impoſſibilities. | 
Mr. Serj. Darnell. I do confeſs gay are not delivered up. 
Lord Chief Juſlice. They ſay the Bonds were given for ſuch Sums; 
you muſt produce the Bonds, to ſhew if that is true or not. 
Mr. Se1j. Darnell. We are deſirous to lay all before you we can; theſe 
Bonds were only taken de bene eſſe, only till the Security was enquired af- 
ter, according to the Method ot the Thing; theſe are not abſolute, and 
that was the Reaſon why theſe People were enquired after. 
Lord Chief Juſlice. Then the Queſtion is, Whether they ſhould not 
go on ? | 


. 


(Call Mr. Underwood, who was ſworn.) 
Mr. Reeves. Where do you live? 
Mr. Underwood. Upon Ludgate- hill. 
Mr. Reeves. In the Rules of the Fleet? Mr. Underwood, Yes. 
Mr. Reeves. Did Mr. Caftell lodge at your Houſe ? 
Mr. Underwood. Yes. | | 
Mr. Reeves, When did he live there? 
Mr. Under. Laſt July was twelve Months. 
Mr. Re:ves. How long did he continue there? 
Mr. Under. I believe till the Middle of November. 
Mr. Reeves. Do you know what happened to him then ? 

Mr. Under.” Corbett came to my Houſe that Morning to fetch him 
away, but he was not at home; and when he came in, I told Mr, 
Cell he had been there; and Mr. Ca/tell deſired me, if he came again, 
not to tell him he was at home, and he weat to lock himſelf up; then 
Corbett came up. | 

Mr. Reeves, Did he expreſs any Concern ? 

Mr. Under. Ves, he ſpoke to me, and ſaid, If Corbett came again he 

would lock himſelf up. | 
Mr. Strange. Did you hear any thing of his Security being unealy ? 


Mr. Under, No. 
Mr. Strange. Did you never hear Mr. Caſtell ſay the Security was uneaſy? 


: Mr. Under. No. yay ct 
Mr. Strange. Did Corbett uſe him uncivilly ?!—Mr. Under. No. 
Mr. Strange. What did Corbett ſay ? Mr. Under. He ſpoke to me, 
and aſked where he was, and then went up. 
| (Then Daniel Hopkins was again called.) | 
Mr. Reeves. Was you in Mr. Underword's Houſe ? Mr. H:ptins. Yes, | 
Mr. Recves. You Dey the Diſcourſe that paſled ? | 
Mr. Hopkins. Ves, I was in Jill. ams's Room on the Stair-head ; I lived 
up two Pair of Stairs, and Mr. Caſlell three Pair of Stairs; Williams, Caſ- 
tell, and J were ſtanding together, Corbett came down Stairs; there was 
Mr. Caftell with us; he ſaid, Mr. Caſlell, you muſt go with me, your 
Security has ſurrendered you; Mr. Ca/tell deſired he might not go; Cor. | 
bett ſaid he muſt, he had the Warden's Orders, and muſt obey them. 
Mr, Reeves. Who was Warden ? Mr. Hopkins. Mr. Bambridge. 
Mr. Reeves. Did not Ca/tel! deſire him to let him itay ? 
Mr. Hopkins. Ves; Corbett ſaid, he wiſhed he could; and ſaid ſeveral 
other civil Expreſſions. | | | | 
Mr. Strange. Do you know the Time when Mr. Bambridge was ſworn ? 
Mr. Hephins. I believe it was the 15th of Nævember. 
Mr. Strange. How do you know ? 
Mr. Hopkins, The 16th I took Bonds in his Name, | 
Mr. Kettleby. How long was it after Mr. Caſtell was taken from Under- 
wo:d's before Bambridze was admitted Warden? When was he admitted 
Warden ? Mr. Haptins. About the 15th of November. 
Mr. Kettleby. What Day was Mr. Caftel! fetched in? 
Mr. Hepkins. About the 14th of November. 
(Call Catharine Mackartney, who tas ſworn.) 
Mr. Reeves, Was you preſent: when Mr. Corbett came to take Mr. 
Cajtell ? —— Mrs. Aachartney. No. 
Mr. Reeves. What Orders had you from your Miſtreſs about Mr, Caſtell? 
Mr. Xettlely. I mu't beg Leave to oppoſ- that Queſtion. 
Mr. Reeves, Was you with Mr. Caſtell when he was ill? 
Mrs. Aactartney. i went ſeveral times to know how he did; when I 
went the firſt Day, he kept his Bed, which was the ſecond Day of the 


Small-Pox coming out. 
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arnell, (not anſwering directly) Did you ever hear Mr. Cl 
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Mr. Fazaterley. The Witneſs wore that Bambridge ſaid-he had one Bond. 


henſion Mr. Caſtell was under of catching the Small-Pox, and defired he 
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'who' was the Cauſe of his catching the Small- Por. 
Mr. Strange. How long before he die di 
Mr. Fazakerley. Did you ſee him before he died? 1 4 


! Mrs. Mackartney. Every Day before he die.. 
Mr. Fazakerley. How long before he died, did you hear him ſay who 


was the Cauſe of his Death MERE" 1 | TO Pay + Wn? 
Mrs. Mackartney. I heard him ſay ſeveral Times, that if he died; he 


1 laid his Death to Mr, Bambridge, for he was the Occaſion of his Death. 


Mr. Faxalerliy. Tell the laſt Time you heard him ſpeak it. How! 
before he died ? Mrs. 1 ge 5 8 
Mr. Fazakerly.' Was he in a dangerous Condition at that Time? 
Mrs. Mac lartney. Ves. FFF „ 
Mr. Fazaterley. Lou ce you went ſeveral Times by the Direction of 
your Miſtreſs ; did your Miſtreſs ſupply him with any Thing? 

Mrs. Mactariney. The firſt Day I went to him, he. deſired me to give 
his Service to my Miſtreſs, for he wanted ſeveral Things. £9 

Mr. Fazakerley. What did he ſay _* „ - 

Mrs. Mackariney. He ſaid he wanted to make ſome Tea, and he could 
not get Things there to make it. e 

r. Fazakerley, What were the Things? 3 
Mrs. Mackartney. A Spoon, Tea - pot, Cup and Saucer, a Knife, Fork, 
Plate, and Napkin. | | | e 
Mr. Fazalerliy. When did he make that Declaration, that Bambridge 
was the Occaſion of his Death ? | | 
Mrs. Mackartney. I heard him make that Declaration three Days be- 
fore he died. The laſt Time I was with him, he held up his Hand, as 
much as to ſay, Don't come to. ſpeak. | | : 

Mr. Fazahkerley, Who provided him with 
Mrs. Mackartney. I cannot tell. | 
Mr. Fazakerley. Did your Miſtreſs ſend them ?—Mrs. Mactartney. No, 

| Call Savage. (Who was fworn. ) 
Mr. Lee. Did you at any Time fee Mr, Ca/ell after he was in Cuſtody 
with Corbett? Mr. Savage. Frequently 6 | 

Mr. Lee. When did you firſt ſee him 4 

Mr. Savage. The Day he was taken in Cuſtody. 

Mr. Lee. Where did you firſt ſee him? | 

Mr. Savage. I can't ſay whether at his own Lodgings, or at the Xing's- 
Arms Tavern. 5 wee 

Mr. Lee. Did Mr. Caftell make any Requeſt to you? 

Mr. Savage, Mr. Caſlell deſired I would go to Mr. Bambridge, for that 
he underſtood he was going to cloſe Confinement, and that he apprehend- 
ed the Small-Pox was there; and ſaid, that it was very fatal to his Fa- 
mily, and if he catched it, he ſhould die; and ſaid, it would be a Loſs 
to him in his Affairs. | | | 

Mr. Lee. When was this ? 

Mr. Savage. This was the firſt Day he was taken in Cuſtody, before 
he went to Corbett's. I told Mr. Bambridge this, and told him the Appre- 


| eceſſaries? 


£ 


might be indulged to go to his own Lodging, and that he would be at the 
Expence of having a Keeper there. Accordingly I went to Mr. Bambridze, 
but he gave me no expreſs Anſwer. SY 

Mr. 21 Did you acquaint Mr. Bambridge with what Mr. Caſtell ſaid? 

Mr. Savage. Yes. | | 

Mr. Lee. What did he do after ? | | 

Mr. Savage. I went upon the ſame Meſſage to Bambridge three, four, 
or five Times, I believe four or five, and never had any Anſwer till the 
laſt Time; then Mr, Bambridge ſaid, he was charged with a pretty deal 
of Money, and he muſt take care of his Office.. 8 

Mr. Lee. Did you mention any thing of the Small-Pox to Bambridge? 

Mr. Savage. Ves. 

Mr. Lee. Did he ſay any thing as to that ?!——Mr. Savage. No. 

Mr. Fazakerley. Do you remember any Converſation at the King's- Arm 
Tavern ? Mr. Savage. Yes, that was ſome time after. 

Mr. Fazaterley. How long ? 

Mr. Savage. A little before he was taken ill of the Small-Pox. 

Mr. Fazakerlezy, How long before ? 

Mr. Savage. About a Werk or four Days. I was in Company with 
ſome other Gentlemen, and Bambridge came in, and ſaid he had been with 
Mr. Caftell, and that an unlucky Accident had happened; and that Mrs. 
Corbeit had mentioned the Danger the Man was in that was ill of the 
Small- Pox, and Bambridge told us, that Mr, Caſtell ſeemed to be much 
affected, and it gave him vaſt Uneaſineſs. | 

Lord Chief Fuſtice. Was this before Mr. Caſfell was taken ill? 

Mr. Savage. I was at Supper in the King's-Arms Tavern, in a Room 
behind the Bar; then Bambridge came in and told us, that he had been at 
Corbett's Houſe, and Corbett's Wife had unfortunatcly mentioned the Per- 
ſon's having the Small-Pox; and that Mr. Ca/tell ſeemed to turn pale; 
and it gave him Pain to ſee Mr. Caſtell fo much ſhocked, 

Mr. Reeves. You ſay that you told Bambridge, the firſt time of going 
to him, of the Small-Pox being there, and you returned immediately te 
Mr. Ca/tell ? Mr. Savage. Yes. 

Mr. Re:ves. Was that the firſt Day of his being in Cuſtody ? 

Mr. Savage. Yes, I take it to be fo. 

Mr. Reeves. You ſay you went the next Day again? 

Mr. Savage. I believe it was, | | 

Mr. Reeves. Did you go by Order of Mr. Ca/tell ? 

Mr. Savage. At the Requeit of Mr. Catel. 

Mr. Reeves. What did Mr. Caſiell deſire you to ſay the next Day u 
Mr. Bambridge *——NMr. Savage. The very ſame Thing. | 

Mr. Reeves. Was there any thing mentioned as to the Place Mr. Ca 
tel] defired to be carried to ? Mr. Savage. It was to his own Lodgils 

Mr. Reeves. Was there any other Place mentioned? — Mr. Savage. No 

Mr. Reeves. Was there any Endeavours uſed by Pambridgz to take hit 
out of th-t Place? Mr. Savage. No, I do not know it. 

Mr. Filmer. How many i imes did you go? 

Mr. Savage. Two, three, or four Times. 

Mr. Keit{cby, I think he ſaid, it would ve an Inconvenience, and ff 
he cared not to go to Corbett's ? — Mr. Savage. Ves. 
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you, Whether you-faid it was the firſt Day, or not, 
bett's-{--- Mr. Savage. No, 9 as 8 1 * 
Mr. Strange. Did you fee him there ? Mr. Savage. Yes. 
Mr. Strange. How was his Uſage ? A 
Mr. Savage. 1 did not hear him complain. E : 
Mr. Strange Did you go with any other Requeſt, than that hemight go 
back to his Lodging Mr. Savage. That was the Requeſt by me. 
' Mr. Reeves. What was the Anſwer the laſt Time you went to Ban- 
whether he did not fay he was in Execution ? ; 
Mr. Savage. I carinot take upon me to fay. ; ; 
Lord Chief-Fuflice. T think what you ſaid, was, that it had been ſigni- 
fied by Corbett, that Mr. Caſtell was to be locked up there, and it had been 
nified to him that the Small-Pox was there ?---Mr. Savage. Yes. 


g , , 0 
e Chief- Fuftice. What Place was it at? | | 
= Ne, * be certain whether at the King's- Arms, or his 


Wo . Do you know the Day he fell ill? Mr. Savage. I can't tell. 
Mr. Lee. Was he well before he went into Corbett's ? 


Mr. Savage. Yes, he was. 
Mr. Lee. When he went into Corbett's, the 14th of November, was he 


well then?---Mr. Sava e. Yes. | | 
Lord e Lg omg Did he not talk that it was fatal to his Family? 
Mr. Savage. Yes, and ſaid if he caught it, it would kill him. 
Lord Chief-Fuftice. Did you acquaint Bar:bridge of that! 
Mr. Savage. I did tell him it would be fatal. 
Lord ney $f goo Was the Meſſage the ſame as the firſt 
Mr. Savage. 
Mr. Lee. How many Times did you go? 
Mr. Savage. Four or hve Times. 
Mr. Lee. How long before Bombri 
Tavern, before that Diſcourſe happened ? 
Mr. Savage. I believe the ſame Day. 


Mr. Bambridge. I defire a Queſtion may be aſked the Witneſs, Whe- | 


ther he came in relation to ſome Suits of Mr. Caftell ? 


Mr. Lee. We muſt oppoſe that. 

Lord Chief-Fuftice. It is between Party and Party, his Counſel muſt aſk 
Queſtions. | KY ; 

Mr. Savage. I did underſtand there was a Negotiation carried on by 
Mr. Bambridge for Mr. Caftell, between him and the Printer; and Mr. 
Bambridge did tell me, that he had made an End of it for 40 or 50/. but 
I know nothing of it. 

Mr. Strange. Did not you come about one Curil? 

Mr. Savage. I know nothing of it. 

Mr. Strange. Did you come to Bam'ridge as to Mr. CurlPs being Security? 

Mr. Savage. I believe 1 did, and ſaid he was a proper Man for Secu- 
rity, being a Man of Subſtance. 

Call Shortis. (N bo was ſworn. ) 

Mr. Lee. Did you go to Mr. Caftell when at Corbett's ? 

Mr. Shortis, 1 went to Mr, Caſtell at Corbett's, the Morning after he 
was in Cuſtody. : 

Mr. Lee. What paſſed ?---Mr. Shortis. Mr. Caftell ſaid, he had been 
very ill uſed by his Creditors, and believed they had been in Combination, 
and had combined with Mr. Bambridge. | 

Mr. Strange. Was you frequently with Mr. Coftel! while he was at 
Carbett's Houle NM. SHortis. Ves. 

Mr. Strange. During the Time you was there, what Manner was he 
uſed in ?---Mr. Shortis. Mr. Bambridge behaved towards him very gentle- 
man-like, fodid Mr. Corbett. | 

Mr. Strange. Did you ever hear him complain ?---Mr. Shortis. No. 

Mr. Strange. When did you laſt fee him: 

Mr. Shorts. A Day or two before he died. 

Mr. Strange. Did he complain of Mr. Corbett's ill Uſage then? 

Mr. Shortis. I believe he had every Thing he wanted from Corbett's, 

Mr. Vynn. Did he complain of any Hardſhip in being carried to Mr. 
Corbett's Houſe ?---Mr. Shortis. Yes. | 

Mr. ///nn. Who did he complain of, his Creditors, or Mr, Bambridge? 

Lord Chief-Fuſtice. That is not Evidence. 
| Call John Surrige. (I ho was ſworn. ) 

Mr. Lee. Did you go at any Time from Mr. Ca/tell to Mr. Bambridge ? 

Mr. Sur. I went two or three Times. | 

Mr. Lee. When did you fee him? 

Mr. Sur. I went in the Month of Novemler. 

Mr. Lee. What Time ? 

Mr. Sur. About fourteen Days in the Time of the Term. 

Mr. Lee. That was about the Middle of November; it was before he 
was taken ill. Did you ſee him at Corbett's? Mr. Sur. Yes. 

Mr. Lee. When you went to Mr. Bambridge, what did you go with? 

Mr. Sur. Two Letters. | 

Mr. Lee. Did you go by Word of Mouth ?---Mr. Sur. No. ; 

Mr. Lee. Had you any Anſwer to theſe Letters? Did you deliver them 
to Mr. Bam!ridge? Did he give any Anſwer ? 

Mr. Sar. He faid, he would wait upon Mr. Caftell. 

Mr. Reeves. Had you any Diſcourſe, concerning his Confinement, 
with Mr. Bambridge? -- Mr. Sur. No. X 

Call Thomas Goodman. (ho was ſiuern.) 

Mr. Reeves, Was you at any Time at Mr. Corbeit's, when Mr. Ban- 
lridge and Mr. Caftell were together? | 

Mr. G:ed. I was confined a Priſoner there, | 

Mr. R-eves. Did you remember any Converſation between them two? 

Mr. G4:4. T was a Priſoner there, and Mr. Bambridge came into Cor- 
bett's, and ſent for Mr. Caftell down Stairs; and Ca/tell ſaid to Mr. Bam- 
bridge, he had ſent to him two or three Times, and never could have the 
Happineſs to fee him; Bambridge ſaid he was very ſorry for that; and 
Mr. Caſtel! defired of Mr. Bambridge either to go into the Houſe, or the 
Rules, for the Diſtemper raged there. | 

Vr. Reeves. What do you mean by the Houſe? Togo into the Gaol ? 
Tell tne D ſcourſe that happened; what did Mr. Caſtell ſay ? 

Mr. Geod. Mr. Castell ſaid, the Diſtemper raged in the Houſe, and the 
Diſtemper would be the Death of him; and Bambridge made Anſwer, 
thet he ſhould neither go into the Houſe, nor into the Rules, unleſs he 


gave him ſuch a Sum of Money. a 
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went on the ſame Meſſage. 5 | 


dge came in into the King's- Arms | 


* wm = 7 4 * * 92 
* WE MSA 


Mr. Lee. When Mr. Bambridge ſaid he ſhould not go into the Houſe, 
or into the Rules, what did Mr. Cafe ſay ?- | 1 5 


Mx. Goed. That he had given Security ſeveral Times, and freſh Bail, 


and that he would not give any more. 

Mr. Reeves. Did Mr. Bambridge deny that? 

Mr. Good. No, I did not hear it. be; 5 
Mr. Reeves. Where did Bambridge order him to be put? 


; 


| Mr. Good. He then ordered Corbett to put him into the Tap-room, and 


then he went up. | | 
Mr. Rerves. How long did he ſtay there? 
| Mr. Good. About four Minute 
Tord er e What Time of the Vear was this? 
Mr. God. About the Month of November. 
Mr. Reeves, Did Caftell complain of any Illneſs? 
Mr. Good. The next Morning he came down, and ſaid to Mr. Corbets 
he was very il}, and deſired a Fire to be made in his Room, and I believe 
he never came down again. | ; 
Mr. Reeves. How often did Mr. Caftel! repeat this to Mr. Bambridge ? 
Mr. Geoed. He defired two or three Times to go into the Gao), or to 
the other Place; and Bambridge ſaid he ſhould not go to either, without a 
Sum of Money. 

Mr. Reeves. What Sum was it ?---Mr. Good. I did not hear the Sum. 

Mr. Reeves, Where was this? — Mr. God. At the Bar; I was ſtand- 
ing at the Bar aſking'for Bread and Cheeſe. | : 
| Mr. Serj. Darnell, How long was you there ? 

Mr. Goed. Four or five Minutes. 
Mr. Serj. Darnell. How long was you a Priſoner ? 

Mr. Good. Four or five Months. FL 
Mr. Serj. Darnell. Did you ſee them together? 
Mr. Good. No, it was impoſſible for me to ſee them, the Door was ſhut. 
Mr. Serj. Darnell. Did you never give any Teſtimony before ? 
Mr. Good. No. | 
Mr. Serj. Darnell. When was you diſcharged ? 
Mr. Good. By the Act of Parliament. 
Mr. Kettleby. How came it you was not examined before? 
Mr. Good. I don't know. 524 
Mr. Kettlely. Did you make any Declaration of this Matter to any body? 
Mr. Good. I gave this Account to feveral, articularly to Mr. Bart 
Mr. Kettl:by. Did you hear of this Trial ö 
Mr. Good. 1 heard ſomething of it. 


Mr. Kettlely, Where have you been ſince you was diſcharged ? 

Mr. Good. In my Buſineſs, 

Mr. Kettlebly, What Buſineſs ?—Mr. Good. A Printer. 

Mr. Bambridge. My Lord, there is a Perſon, Mr. Botioright, ſtands be- 
1 the Evidence to prompt them, I deſire he may be removed from that 
lace. | 

Lord Chief-Fuſtice. Let him go to the other Side. 

Catl Sutton. (Me was ſworn. ) 

Mr. Lee. Did you know Mr. Caſtell ? Mrs. Sutton, Yes, 

Mr. Lee. Did you know he had the Small-Pox ? 

Mrs. Sutton. Yes; Mr. Corbett ſent for me, and deſired me to look after 
one Mhite, but I could not, and Mr, Caſtell was ſtanding there, and ſaid 
he was afraid of the Small-Pox, and ſaid that he was afraid that I had 
them, obſerving ſomething like a Pimple upon my Face. | 

Mr. Lee. Was there any Thing upon your Face ? 

Mrs. Sutton. No, nothing but what is now. 

Mr. Reeves. Was that after he was in Cuſtody at Corbett's ? 

Mrs. Sutton. He was not a Priſoner then there. 

Mr. Reeves, Was you in the Houſe when Mr. Caſtell was i11} 

Mrs. Sutton. I fat up the Night he died, 

Mr. Reeves. Can you tell the Day of the Month ? 

Mrs. Sutton. I cannot tell. 

Mr. Reeves. Do you know the Month ? 

Mrs. Sutton. J can't tell, it was before Chri/tmas, 

Mr. Fazakirley. What Diſtemper did he die of? 

Mrs. Sutton. The Small-Pox. 

Call - Weltbrook. (ho was ſworn. ) 

Mr. Fazakerley. What do you know of Mr. Caſlell's Fear of having 
the Small-Pox ? | 

Mr. W/-/tbrook. IJ have been Mr. Ca/tell's Neighbour twenty Years, and 
often heard him ſay, that he was very much afraid of the Small-Pox. 

Call Kilbury. (Abbo was ſworn.) 

Mr. Fazakerley. Do you know that about the 14th of November, and fo 
fora Month, from that Time till December laſt, there were empty Rooms 
in the Priſon ? ——Mr. Xilbury. Yes, there was, one of the moſt com- 
modious Rooms in the Priſon, | 
Mr. Fazakerley. Where was it ? 

Mr. Kilbury. Up one Pair of Stairs, No 16, wainſcoted. 
Mr. Fazakerley. Was there any other Room ? 
Mr. Kilbury. Yes, one where they kept the Lumber in. 
Mr. Fazakerley. Were there other Houſes where there were Rooms as 
convenient ?—Mr, Kilbury. 1 don't know of any. | 
Lord Chief Fuſtice. What Time were the Rooms empty? Mr. Kilbury. 
From the latter End of October, till the 4th or 5th of December. | 
Call Booth. (I ho was ſworn. ) 
Mr. Fazakerley. You hear the Queſtion, whether from the Middle of 
Neveniter till the latter Part of December, any Rooms convenient were 
empty: 
Mr. Booth. There were the ſame two Rooms as Kilbury mentioned. 
Mr. Fazakerley. How long were they empty? pa 
Mr. Booth. They were empty about a Month; from the latter End of 
October till the 4th of December. 
Mr. Fazakerley. Do you know any Thing of a Houſe that there was 
Room in ?---Mr. Booth. I don't know any Thing of that. 
Call Cleaver. (Who was ſiuorn.) 
Mr. Fazakerley. Do you know that about the Middle of November, 
2 and ſo till ſome Time in December, there was any convenient 


4 | 


ouſe, as convenient as Corbett's, to put Priſoners in? 
| Mr, 


Mr. Kettlely. Are you ſubpcena'd ?---Mr. Good. I am not ſubpcena'd. . 
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} Mr, Reeves. Where was you when you heard this Diſcourſe? \ 1 
Mr. Good; I was at the Bar, aſking for ſome Bread and Cheeſe. 
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ten Days, when is he ſaid to be fick? When is the Small-Pox to end ? 


of 


1 


Mr. Fazakerley. Was thete Room there? ß: 0 
Mt Quan. Ves there were ſeven Beds made there, and but four of 
five Priſoners in the Houſe. ++ 7 V 
Mr. Faz. Was the Small-Pox at Corbett's Mr. Cleav. Ves. 

Mr. Fax. Was that Houſe made uſe of as Cerbett's ? i © 

Meri Clam T ĩͤ ot 2h45 | 

| Mr. Strange. Was it fitted up? 0 . N 

Mr. Clav. Ves, ſo fitted up as to have Priſoners in it. 
Mr. Strange. Were not the Workmen at Work ?---Mr. Cliav. No. 
Mr. Faz. We ſhall call no more Witneſſes. . 
Mr. Serj. Darnell. I am of Counſel fot the Defendants. The Gen- 
tlemen on the other Side ſay, That this is an Appeal that is brought, 
with a good deal of Commendation of the Widow ; that ſhe was follow- 
ing the Murder of her Huſband ; and that ſhe traced it with a full Con- 
viction, that though one had been acquitted for it, yet ſhe ſhould now 

2 both, therefore ſhe waited for this Opportunity of laying it before 

the Court. 29 32 Tl | 

I ſhall not take Notice what paſſed: upon that Occaſion, but obſerve 
to you, Gentlemen, what is alledged in the Appeal: The Appeal has 
charged, that theſe two Defendants did with Force and Arms make an 

Aſſault, and did feloniouſly take and impriſon Robert Caſtell, without his 
_ Conſent and againſt his Will, in the Houſe of Richard Corbett ; that there 


4 


they did impriſon him; and that in that Houſe there was one Zoſeph Mhite Lodgings, and continued there till his Security would not ſtand. . 


then ill of the Small-Pox, a Diſtemper the ſaid Caffel/ was greatly afraid 
of; and he believed he ſhould die if he had them. | | 
That being there confined, he caught the Small-Pox and did, 
cannot but ſay, it is ſomething new, and an uncommon Accuſation 
of Murder; but ſo far I'Il go, that if People do wickedly, they ſhould 
anſwer for it. | Yn 
There is firſt a great deal to be conſidered. As to the firſt Point, Whe- | 
ther he was legally taken and impriſoned? I think there is no Evidence 
as to that but Hyphins, He told you he was preſent, and ſaw Corbett | 
come to Underword's, and told him his Bail had ſurrendered him, and told 
him he muſt carry him away to Priſon, and told him he was ſorry for it. 
This is the unlawfully and feloniouſly carrying him there, 
He told you he had the Warden's Authority; as he was his Agent and 
Tipftaff, he was put to take him; he muſt take him, and did it by the Au- 
thority of the Warden, as he was his Officer this was the general Authority: 
This 1s the ſingle Evidence of the firſt taking the Man, I ſubmit it to 
your Lordſhip's Direction, that there is nothing unlawful in this. 
The next is, that he was carried to the Houſe where White was ſick of 
the Small-Pox. What is the Evidence as to that? Every Body that 
ſpeaks as to that, ſaid, the Small-Pox was over ten Days; if it was over 


What is the Conſequence of his coming there? That he dreaded the 
Diſtemper, caught it and died. That the catching it was from the 14th 
of November, till the 4th of December, which was near three Weeks; 
this comes out to be a Month after the Man had the Small-Pox. It was 
lawful when he was carried there, 

As it is unreaſonable to ſuppoſe the Time of catching the Small-Pox, 
are not you to judge? It is ſo general a Diſtemper, there is hardly one 
in a hundred in this Town, that has not caught it. Is it becauſe he had 
the Small-Pox there, that they had a felonjous Intent! Were there all 
theſe Circumſtances to make it appear? This is the Circumſtance that 
muſt be left to you, the general Credit that Mr. Bambridge received from 
almoſt all the Witneſſes, that he treated him civilly, and that even Mr. 
Bambridge did Buſineſs for him, till it come to Goodman, and Goodman gives 
an odd Account to you, if you can believe it. He ſays, he ſtood at the 
Bar (which in a Publick-Houſe is very noiſy) ; and ſays, that he heard 
a Talk through the Door which was ſhut, and he took it to be Mr. Ca/- 
tells Voice; and he ſaid he deſired to have the Liberty of the Rules, 
for the Diſtemper raged in the Houſe. 

For a Man to hear this at the Bar, when the Door was ſhut, and that | 
this ſhould be a Secret ſo long, is very extraordinary. 

I muſt obſerve to you, Gentlemen, that Goodman was a Priſoner ; and 
if this Evidence had been thought material, the Vigilance and Induſtry 
uſed to find him out (and very commendable it was), it was impoſſible to 
think it ſhould be undiſcovered, where fo vigilant an Inquiry was made. 

This is the only Thing that ſhews any Iniquity in Bambridge. Here is 
a Man that wants to go into the Liberty of the Rules; is a Gaoler to let 
him? If a Gaoler defires Money, I don't know that it is illegal; it was 
after his Bonds were given up; it would have turned upon his own Head 
if he had gone away z he muſt have been anſwerable. 

He charges him with ſo monſtrous an Improbability (it is impoſſible to 
think he ſaid ic), that we muſt ſubmit it, whether any Credit can be. 
given to ſuch Evidence. | 

I chuſe to mention Mr. Bamlridge ; but I am more particularly con- 
cerned for Mr. Corbett. | 

They have called ſeveral Witneſſes, and they ſay Mr. Corbett uſed him 
very well. And this is alledged to be Evidence, That where Witneſles 
are wanting, the Man's Declaration upon his Death-Bed is Evidence; 
becauſe that it may be done without the Privity of any one elſe; and that 
a Man at that 'I'ime would have Regard to himſelf in what he ſaid, 
What was this Declaration? If I die, I lay my Death to Bambriage ; 
but he is not certain that the Man did lay the Mistortune of being brought 
into Priſon to Banbridge; but if he did die by catching it from // hte, or 
being confined in a cloſe Air, if I die the Priſon is the Occaſion of my 
Death, and conſequently the Keeper. Is there any Conſequence can be 
drawn, that there was a felonious Intent? There is nothing at all from 
Corbett. 

But as they have taken up a good deal of Time in ſhewing that it was 
a Crime carrying him to Carbett's, though I apprehend it is not material, 
we ſhall make it plain that it was no Crime at all. 


I muſt take Notice as to this, that it was inſinuated from Circumſtan- 
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preſſive; for Chambers ſaid he would ſurtender him. 


her be faid — to that Effect; and it was ſaid, that theſe Bonds 
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Bambridge; Z/7. (168) 
| Means of his being uſed il]. When they dumme to prove this, they bal, 
ſhewed that a Now wie Jen upon } codward. A pay ory: . only 
f ID he not have paid it to his Creditors?  - ö 
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he next Thing I ſhall take Notice of is, as to the Bonds. Probabi 
the Bonds that had been given to Mr. Hug:ins were delivered to Mr. Bay. 
| bridge. Mr. Bambridge laid he had but one; and if it was taken in the 
manner even ſaid by their Witneſſes, it did not appear in any manner op- 


- 


When Peter Ellam was examined, he was aſked, whether Bambriig 


ſaid, that he would not have them ſurrender him He made anſwer, 
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were given de bene eſſe; therefore the Warden was to have à reaſonable 
Time to enquire into the Securities; ſo it may be likewiſe taken by the 
Circumſtance, that he deſired to have a Keeper with him, and he would 
pay for it. What Hazard does the Gaoler run, if two or three Perſon 
come to him to aſk the Liberties of the Rules, and he gives it them, and 
the Men eſcape? Is not he to anſwer for them? If that was the Caſe 
a Keeper, which is thought to be a beneficial Office, would be ſoon ruined 
by Acts of Good- nature. | . 
As to the Caſt, it ſands thus: Mr. Caſtell was firſt committed the 18th 
of June, 1728, and it is cuſtomary to bring Priſoners firſt to this Houle, 
Hoptins ſays, it is common for Priſoners to deſire to be there, for they 
have better Convenience to tranſact what Buſineſs is to be done, than 
to trouble their Friends to go into the Gaol. Hopkins ſays, that it was 
cuſtomary ; and from this Houſe he did give Security and went to his 


When this Man was brought in, he happened to be an intimate Ac. 
quaintance with one Mr. /anderbank, who ſpoke himſelf, and got ſeve- 
ral others to ſpeak to Mr. Bumbridge in his Behalf. He will give you an 
Account of the very Creditors coming to ſurrender him; and it is nothing 
= a 8 can are and theſe People will ſhew with what 

avour Mr, Bambridge treated hi | . doe 
0 E m, and that he deſired Mr. Bamb ridge to 

Gentlemen, he was removed from Corbett's to his Lodgings, and con- 
tinued there till his Security ſurrendered him; and we ſhall ſhew you, 
that Mr. Caſtell fent to Mr. Corbett's, that this Room might be made ton- 
venient and fit for him; which ſtrikes out the firſt Part of the Appeal; 
and if we prove he deſired to be there, that ſtrikes out the whole; there. 
fore there will be an End of the whole. The Man is carried to the 
Houle, but the Communication between them was up two Pair of Stairs: 
For the Witneſſes ſay, White lay up three Pair of Stairs in one Houſe, 
and Caſtell lay up one Pair of Stairs in another. Was there any more 
Danger lying here than in the next Houſe? The Witneſſes ſay, Mhitr 
never came down, and Nobody inſiſted that Caſlell went up; he muſt 
have been a Madman if he did, When we ſhew you that he came there 


wy 


at his own Deſire, and had the Bed and Bedding at his own Defire, we 
muſt ſay that this Diſtemper was the V ifitation of God, and came to him | 
as to other People. | Sec 
We thall call a good many of the People who were his Security, to I 
1 that as ſoon as they were inquired aſter, they were admitted to 

ani. | 

Gentlemen, after the laſt Bond was given, he might have gone about 
his Buſineſs if he would; and that Bond was given de bene eſſe ; and ! 
therefore in the Power of the Warden to let them in or not. We will Re: 
call our Witnetles, and ſhew you how long /Yhite had been well before 1 
Mr. Cafte!! came there; that he had taken three times Phyſick ; but for J 
fear ot any Accident, becauſe there were other Priſoners in the Houſe, \ 
they did not let him come down. This, Gentlemen, we ſhall be able \ 
to prove bv ſeveral Witneſſes; which if we do, you will find the Priſon- don 
ers Not Guilty. | | \ 
Mr. Serj. Eyre. My Lord, and you Gentlemen of the Jury, I am of N 
Counſel of the ſame Side. I ſhall not go over the whole Cale; but only N 
obſerye to you, that the Gentlemen on the other Side were conſcious that N 
they had no poſitive Proof, therefore they have artfully gone about to Can 
prove Circumſtances, N 
They fay, that Mr. Ca/ell had 1251. paid him; and having this Mo- N 
ney, Mr. Bambridge knew of it, and conſequently was making uſe of A 
Endeavours to extort the Money from him. 2 lit 
They are far ſhort, in that they called ſome People, who only proved 
that a Note was drawn upon Mr. Z/zaward, payable to him or Bearer; wou 
but it did not appear that Bambi dge had any Part of it. V 
There is another Evidence, one Goodman, who ſaid, that Mr. Ban- V 
bridge had a View to get ſome of the Money; one would have thought, IV 
that he ſhould have mentioned a particular Sum. That ſeems to be ex- Cort 
ceedingly unnatural, for the Anſwer Caſtell gives is, that Security was * 
given, and he would give no more. Tin 
Conſider, Gentlemen, when this happened; in November, when all Char 
the Securities had been completed. agall 
It is very extraordinary, that this Witneſs ſhould never be called on Secu 
before, and very particular that he ſhould hear ſo well. He was at the he n 
Bar, they in the Room, and the Door ſhut; and, Gentlemen, I am in- bett 1 
{tructed to ſay, that it is impoſſible to hear what any Perſon ſays behind bers! 
the Bar, that ſtands on the Outſide of the Bar. Chan 
It is uſual to take Securities before their Circumſtances are inquired M 
into, What then is the Caſe? They ſtand it their Circumſtances are M 
good, if not they don't. M 
How then ſtands this? If theſe Bonds were executed on the Second, M 
this Man fell ſick on the Third, and this one Bond was only the 
delivered over to the Principal, as a Bond de bene fe. M 
What I ſhould apprehend was neceflary for them to produce, were the M 
Facts in the Declaration, that he was forcibly taken away out of his Lodg- peak 
ings, and carried to Corbett's Houſe: They admit them as Priſoners; M 
and fo far from Force, that ſome of the Sureties, on the 14th of Nu M 
ber, ſaid, that they would ſtand no longer, and deſired Mr, Caftel! to be M 
taken care of. no lo 
They fay it was very wrong to carry him to a Spunging-Houſe; a Vie- M. 
tualling-Houſe it is, but it don't appear to be a Spunging-Houſe; every a 
| 


ces. They have endeavoured to ſhew Mr. Caſtell received 1251. and al- 
ledged, that this Money was to be got from him; this Money was the 


Gentleman 1s uſed according to his Circumſtances ; they pay one Shilling 


for their Dinner, which is very reaſonable, and Hoptins ſaid well deſerves - 
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Corbett Had a Tawful Authority to carry bim tliece, | 0 ] Mr. Strange. What did he METS . 299 on.) 4 op 
There i attother Fact they have alledþed, 1 muſt beg leave to take no- Mr. Chappel. He faid ſomething about giving a Fee; and Corbett went 
tice of; That White was fick at this very Time, and j this my Houſe, | to the King's {rms, and ſaid, he could not find him. ; 
: Theſe two Charges are neceſfaty to be proved; but how Nave they pro- | Mr. Nester. Firlt of all Elam ſeemed uneaſy, but afterwards was not; 
ridge ved them ? It appears that theſe were two diſtinct Houſes, two diſtinct | Did Peter Elfam eviicern himſelf afterwards ?: 
lwer, Stair=caſes ; and, in ny Judgment, T apprehend, appear to be two Houſes, | Mr. Choppel. Yes, he ſent à Letter to Mr. Scott. . 
nds not one. P OD RON, 658 © -'þ 00 Recbes. I atk you, Whether Zthem did not conſent to continue be- 
nable "As to es being fick at that Time, it appears he was not fick, and | fore he was taken up.?---Mr. Cbappel. Les. 
/ the we all Mew he had taken three Putges. _ I Mx. Rerves. Did Carli, before Mr. Caftell was taken up? 
ould It is not only neceſſary for chern tb prove that this Man Wis fick at the Mr. Chappel. 1 don't know of that. | r 
rſong Time Ca/tel! came there, and that he was unlawfully carried there, but it | Mr. Rettet. You don't know of any others ?---Mr. Chappel. No. 
and is neceflary to prove that this Sickneſs was nearer but Caftetl, on the ep Lee. How come you to be ſo much concerned ? 446% 1 | "Wh 
Caſe, | tontraty, did not come there till he was well. 1 r. bel. 1 Was to ſecure Ellam and myſelf I was fo much con- 
uined Does it not appear that Nh lay up three Pair of Stairs; and was in- | cerned, that he and I were bound for Three-Fourths of One Thouſand 
| ined not to come out of his Room, and . he continued there, as Noe! Pounds. Op ph At" EY CONE e 
18th ſaid, all the Time? Where was Caen? In one Pair of Staits in the new. Mr. Ler. Who went with you to Bambridge the firſt Time? 
ouſe. Houſe. How can 7 imagine ny Infection to come 7 — the Garret | Mr. Chappel. 1 went along the firſt time to Berbridge with Peter El- 
they down to Mr. Coe in the one Pair of Stairs Room? Thettfore, it was | /am and Curl, | 
than impoſſible to imagine that Diſtemper my fo taken. . Mr. Le, With what Intent did you go © . 
b. Was Here is x Man viſited with the Small-Pox, arid ſays; „ Pray let me hot | Mr. Chopper I went with Peter Ellam and Curll with an Intent toldeliver 
0 his « go to Gaol, but let me go to my own Lodgings; the Bail ſurrender | Mr, C/ up, for I had given Security to Ellam to indemnify him a half 
him, becauſe he was not ſafe at the Place where he lodged ; therefore, it | Part. . EP 
Ac. was very ridiculous for him to aſk to go to his Lodging, which was un- Mr. Lee. T6 indemnify him! Did Ellam decline then ? 
ſeve. tt! os... 3 3 I Mr. Chapel. He ſeemed inclinable to continue. - . 1 | 
Wu an As to the Peffons that were his Securities, I don't think they were his | Mr. Lee. Was you preſent when Bambridge ſaid he muſt go to the Tipe 
thing Friends in fact; for theſe Men, who before were drinking it the Bar of ſtaff's 7 Mr. Chappel, Les. . 
what this Houſe, deſigned it ſhould be ſo. | | Mr. Lee. Was he acquainted with Corbett? -Mr. Chappel. I don't know. 


I wuſt beg leave to make one Obſervarion : Suppoſe there were ſome of 
the Priſohers had the Small-Pox; ànd a Priſoner comes to the Gaoler, and 
ſays, Here is the Small-Pox in a Gatret, I defire to 70 into the Liberty; 
1 don't ſee how it can be granted, for it is impoſſible for 


con- Gaoler, if a contagious Diſtemper chmes into it, and the well Priſoners 
peal; deſire to go out, he ſhould give them the Liberty: If Criminals ſhould 
here. be let out, it is very plain, in that Cafe, the Gabler muſt anſwer for 
> the them; ſo I apprehend it would be in Civil Caſes : Therefore, 1 muſt con- 
airs; clude with faying, that my Clients have done nothing #t all but what is 
oule, humane and tight. 7 555 l 

more Mr. Xertlaby. My Lord, 1 am Counſel of the ſame Side; and we will | 
hin WY call bar Witheſſes. | Guo i 28 V? 2 
muſt Call —— Cappel. (Js was ſworn.) ? 
there Mr. K-t#1eby. Was you preſent bn che t4th of Novthbe?; ot at any other 
„ we Time, when Mr. Cqfell's Security came to Mr. Bambriuge f 

» him Mr. Chappel. Mr. Chambers came and ſaid, he was determined to ſtand 


Security for Mr. we no longer; and Ptter Ellam and Curl! the ſame. 


7, to Mr. Nertiely. What did they x; fry Bambriuge f a 
ed to Mr. Chafpel. That they gave him Power to take him up. 
Mr. Kettleby. Where was this ? Mr. Chappel. At Bell-Savage Tard. 

about Mr. Kertleby. What did Bambridge fay in Anfwer ?: 
and Mr. el. He believed they were ſecure, and could not imagine the 
> will Reaſon of their withdrawing their Security. Re 
efore Mr. Kztlby. What did they ſay to that? | 
ut for Mr. Chappel. Chambers ſeemed willing, but Curil would not. 
louſe, Mr. Kettleby. What Reſolution was taken upon that? | 

able Mr. Chappel. He perſuaded Elam to conſent, and nothing more was 


done then; and we left Caftell and Bambridge together. 
Mr. Kettl:by, What Time was this ? 
um of Mr. Chappel, I don't know the Day. 


only Mr. Kettleby. What Month was it in? — Mr. Gow: In November. 
s that Mr. Kettlely, The Beginning, Middle, or latter End ? — Mr. Cbappel. I 
ut to cannot tell ; by a Line fent to Mr. the Attorney, it will appear. 
| Mr, Ket:l/j. How long before he was carried to Corbett's Houſe ? 
Mo- Mr. Chappel. Three Weeks or a Month. 


uſe of Mr. Kerileby. Do you know any Diſcourſe that happened between them | 
a little before he went to Corbett's Houſe ? | 


roved Mr, Chappel. Mr; Chantb#rs came to Mr. Bambridge, and told him, he 
arer ; would be Security no longer, f 8 | 

Mr. Ketil:by. How near the Time he was carried to Corbert's ? | 
Bam- Mr. Chappel. The next Morning, | 
ught, Mr. Keitlely. Give an Account what paſſed the Day before he went to 
e ex- Corbett's. | | 72 | 
was Mr. Chappel. Chambers was twice with Mr. Bambridge ; and the firſt 


Time Mr. Bambridge deſired Mr. Caff#l might not be ſurrendered Mr. 
en all Cbambirs Waited two or three Days, and then came to Mr. Bambridge 

| again, to let him xnow he would ſurrender him, and ſaid he would be his 
ed on Security no longer; and Mr. Bambridee ſaid, if he would deliver him up, 
it the be mull eb to the Tipftaff's; chen Chomtbers went to one Corbett, and Cor- 
m i belt ſaid, he muſt have a Fee; then Chambers gave him his Fee, and Cham- 
hind ber, ſaid, he was at the King's Arm. About an Hour after I ſaw Corbett, 

Qambers and Caſtell together. | 
Juired Mr. Aertleby. What did you ſee done? Mr. Chappel. That is all I know. 
8 Are Mr. Kettl:by, Did not you go to the King's Arms Tavern ? 
Mr. Chappel. No. X h 


that of any other |. 


| 


ful. This is got all; be went firſt to the Tavefn, and his Servant] Mr. Strange. When was. this Yann Meri Chapel: Over Night: f . 
| ke a Robb, ad Had the very Rb he beſpoke ; and We apprehend, | Mr, Strange. Did Chambers threaten him ?-=-Mr. Chappe/. No. 


# 


Mr. Ler. Was there any body mentioned at the Time when you was 
rey of me RT AA + N | 

r- Chappel, I can't charge my Memory with any Name. 
Mr, 15 hs this Time when you talked about the Tipſtaff, was Elam 
und Curil there ?- «Mr. Chuppel. No.. 8 
Mr, Fazakerley. Pray what Bond was that you talked of, that you was 
Security in ? Mr. Chappe/. I don't hear. | 
Mr. Fazakerley. Was there any Talk then with Bambridge how much 
the Bond was for ?---Mr. Chappel, v .. : 
Mr. Fazaterlty. What was the Bond for ?---Mr. Chappel. I think 1000 J. 
Mr. Strange. You fay, upon Bambridges Interpoſition, that Ellam was 
induced to ſtand 7. Mr. Chapprl. Ves. 
Mr. Strang. Was C/ the ſame . Mr. Chappet. ves. 
Mr. Strange. When was that )- Mr. Cbappel. That was the firſt Time. 
Mr. Strange. When was the laſt Time . | 

IL. C. J. I don't find that you fixed theſe Times. : 
99 Call === Chambers. (bo woi ſworn.) 
Mr. Strangt. You was Security fot Mr. Caftell P- Mr. Chdmbers. Ves. 
Mr. Strange, Give an Account what you did in relation to that? 
Mr. Chambers. 1 beg a of Mr. Ghappel, he having Buſihe(s every Day 
in Town, to apply to Mr. Bambridge, to let him kow that 1 would be 
Security no longer; but having long bad an Intimacy with Mr, Bambridge, 
Bamtbridge defited me to continue Security eight Days lotiger ; and told 
me, that JYhite at the King's Arms Tavern had given a Note. I ſaid I. 
wes determined to deliver him up. Mr. Batnbridye ſaid, 1 was ver ſafe, 
and defired J would continue ; he had been the Inftrument of my being Se- 
curity, and he would not deceive me; if he thought there was any Dan- 
ger, he would adviſe me by Letter. I came to Mr. Gefl from time to 
time; he told me, he had other Securities ready, and it would be no In- 
convenience to him. I came to tell him two or three times I would not 
ſtand, and found he had Nobody ready; and then went to Mr. Bzmbridye, 
and found him at the Lodge about ſeven or eight o'Clock at Night, and 
told him I was come determined to deliver Mr. Cafte/l up; upon which he 
ſaid, If you will deliver him up you muſt. I aſke: himw hith way to pro- 
20d ? He ſaid, I muſt get a Fioſta. I aſked him, whete thete was a 
Tipſtaff? He ſaid, there was one Corbett. I aſked him, what I muſt give 
him? He ſaid, Six-and-eight-Pence, I went accordingly to Corbett, and 
told him Mt, Caflell was at the Ling. Arms Tavern, and I would give him, 
Half a Guinea to ſecure him. Mr. Corbett went to the Kikg's Arms, came 
back, and ſaid he could not find him; then I ſaid, I would he in Town; 


| and lay at the Bell. Savage Inn; then I came the next Motning, and ſent 


to Gorbett's, Who came in his Gown and Slippers; and Corbett ſaid, he 
wiſhed he had not got Notice of our Intention; and ſaid he would go to 
his Lodgings ; and aid, he believed there he ſhould find him: Then Cor- 
bett came, and ſaid he was at his Houſe 5 and I gave Corbett Half a Guinea; 
and I went to Mr, Caſtell at Corbeti's, and he faid; he thanked me for my 
Civility ; and ſaid, he believed it was not an Act of my own; and I ſaid 
it was. As you are going abroad, do not think I uſe you ill. He faid, 
No; I don't believe it was your own Act. I ſaid, Don't deceive your- 
ſelf, it is. : | | 

Mr. Strange. Did Mr. Bambridge perſuade you at firſt to be Security? 
Mr. Chambers. Yes. | 

Mr. Strange. Mr. Caſtell made no manner of Objection to his being at 
Corbett's, but thanked you ?- -Mr. Chambers. Yes. 

Mr. Strange. About what Time was this? 


cond, Mr. Kt:leby. Did you hear the Secutity ſay, they would complain to 
only the Judges Want it Nr. Chappel. Mr. Fo an dee was there. | 
Mr. Kettleby, What did the Attorney ſay Mr. Chappel. I don't know. 
re the . ns Raul. Did they direct him to take him up? Who did Chambers 
Lodg- peak to! | | 
2 Mr. Chappel. To Mr. Bambridge. | 
ven- Mr, Kettieby. To do what ? | 
to be Mr. Chappel. To take Mr. Caftel! in Cuſtody, for he would be Security 
no longer ; and defired that he would take him in Cuſtody. | 
: Vic- Mr. Strange. What did Mr. Bartbfidge tell him was neceflary to be done? 
every Mr. Chappel. Bambridge ſaid he muſt employ a Tipſtaff. 
illing *. 1 e. What id Mr. Obambers do to Corbett? 
ves it. OL. . 


We 


Mr. Chambers. About the Middle of November. _ | 
Mr. Strange. Was this after he was ſurrendered ?- Mr. Chambers, Ves. 
Mr. Strange. Did he complain of being at Corbett's Houſe then ? : 
Mr. Chambers. NO. | 
Mr. Strange. Was you at the King's Arms the Day he was taken ? 
Mr. Strange. Was you with Mr. Bambridge? | 
Mr. Chambers. 1 ſent up to him, and that I was come by the Securities 
Appointment ; and he ſent Word again, he had nothing to do with him, 
till the Seeurity had ſurrendered him. 

Mr. Strange. Did Mr. Bambridge at any Time expoſtulate with you, 
why you W him? | | 

Mr, 
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Mr. Strange: What did Mr. e I e Aalen 


ee e 


r. Chambers. No, I did not ſay he was * 
Mr. Strange. Upon the whole, you ſay Be 8 
you to ſtand . Mr. Chambers. Ves. 
Mr. Strange. Did he perſuade 1 05 to ſtand J. Chambers. Yes, 
Mr. Bambridge. My Lord, I 
he did not w/ that Mr. Caftell was going abroad. 


Lud Ghie 
Mr. Strange. What did you ſay 


8. 


Mr. Chambers. I ſaid I heard a Rumour z I was informed he was go- | 


in abroad. 


r. Strange. I deſire he may be axked,, if be was not told that he was 
going abroad with Lord Londonderry. | 
. G. Fa Had any body told you he vii. going abroad with Lord a 


donderry f 
* Chambers. No, I did not ſurrender him upon that Account. 


Strange. What was the real Reaſon of your ſurrendering him ? 
Ms Chambers. T was informed that he had made two ne of his 
Eſtate, one to my Son- in- law. | 
Mr. Strange. You ſaid you was informed he was going abroad 5 
Mr. Chambers, Ves. 
Mr. Strange. Did any body, an Enemy to him, perſuade you to ſur- 
render him ? Mr. Chambers. No. 
Mr. Strange. Did not you know of that Mortgage to your Son-in-law 
before then : Mr. Chambers. No. 
| Call Joſeph Vains. (bo was ſworn. ) 
Mr. Serj. Darnell. Give an A of what you know of the ſur- 
rendering Mr. Gaftell. I 80 
Mr Fains. Mr. Chambers came 1 times to m Coffee-houſe, and 
asked when I ſaw Mr. Corbett? The firſt time, I ſaid I had not ſeen him in 
two or three Days; and then he came again, and the third time Corbett 
came by, and my Servant ſaid, There is Mr. Corbett; and he asked Mr. Cor- 
bett, whether he knew where Mr. Caftell was? Corbett ſaid No. Then 


Chambers deſired him to find him. 


Mr. Serj. Darnell. What did Mr. Chambers ſay to Mr. Corbett 2" Repeat 


it again. 


Mr. Yains. He ſaid, When did you ſee Mr. Caſtell? Mr. Corbett ſaid, he 
had not ſeen him two Days. W hat do you want with him ? Chambers re- 
plied, I want to ſpeak with him, Cerbeit asked, What is your Buſineſs ? 


Chambers made anſwer, I will be Security no longer, and will ſurrender 
| him, for I hear he is going abroad with the Lord Londonderry. Then | 


Corbett went away to look for Mr. Caſgell, but I know no more of it, but 
heard he was carried to Corbeits. 

Mr. Serj. Darnell. Did not Mr. Chambers threaten Corbert ? 

Mr. Vains. He ſaid I muſt loſe the Debt, and if you do not ſee and 


him, I will move the Court againſt you, and make you pay the De * 


for I will ſtand Security no longer. 

Mr. Serj. Darnell. Do you know any thing of Mr. Caſtell's ſending to 
Corbett Mr. Vains. No. 

Call Thomas Woodyer. {Who was ſworn.) 

Mr. Serj. Darnell. Do you know any thing of Mr. Caftel!'s going to 
Corbeit's ſe, when it was, and at whoſe Deſire ? 

Mr. W/oodyer. The Night he went from the King's-Arms Tavern, I 
was Drawer there. Mr. Ege ordered me to go or lend to Mr. Corbett's 


Houſs, to order his Room to be £0 ot ready. 
Mr. Serj. Darnell. Was that the Night he was carried to Corbett's ? 


Mr. Wood. Yes. 
Mr. Serj. Darnell. It is ſaid Corbett took him againſt his Will 7 


Mr. Wood. I can't 


ſ: 
Mr. Serj. Darnell. When you received that Meſſage, was Corbett there? | 


Mr. Wood. I can't be poſitive. 
Mr. Serj. Darnell. Did you go ?!——Mr. Mood. 1 ſent one down. 


Mr. Seri. Darnell. By whoſe Directions !—Mr. Wood. By Mr. Caftell's. 
Mr. Serj. Darnell. What Time? 

Mr. Wood. About eight or nine o'Clock. 

Mr. Serj. Darnell. What Day ?——Mr. mod. I don't know. 
Mr. Serj. Darnell. What Month? | 

Mr. Wood. I believe November. 

Mr. Serj. Eyre. Was it the laſt time? 

Mr. Wad. I believe it was; I never ſaw Mr. Caſtell after. 

Mr. Serj. Eyre. How long did Mr. Caſtell ftay at your Houſe ? 
Mr. Wed. Mr. 2 was there three or four Hours. 

Mr. Serj. Eyre. When did Cerbett come to take him up ? 

Mr. /:cd. That fame Night, I believe. 

Mr. Serj. Eyre. Did Corbett bring him to your Houſe ? 

Mr. I/dyer. No. 

Mr. Strange. Who was in Company when he came in ? 

Mr. Wood. I don't know. 

Mr. Strange. Did Corbett come in with him? Mr. Weed. No. 
Mr. Strange. Did Corbett go with him away ? 

Mr. Mood. Yes. 

Mr. Strange. Did Mr. Ca/tell ſhew any Unwillingneſs to go? 
Mr. Nod. I did not hear. 

Mr. Strange. What time of the Night did he firſt come ? 

Mr. Wd. Some time in the Dusk of the Evening. 

Mr. Fazaterley. He was taken in the Morning at uderwoed's. 
Mr. Lee. Was you in the Houſe when Mr. C gal firſt came from Mr. 


Underwood s? 
L. C. J. I don't take the time he was taken from LDuderwood's to be in 


the Morning. 
Mr. . Are you ſure it was the 14th of November ? 


Mr. eo 
Mr. Fazakerley. What was it he ſaid? To get his Room ready ? 


Mr. Mood. Yes. 
Mr Strange. There were Sheets to be aired? 


Mr. Mood. Yes, there were. 
g | 
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Fuftice: Mr. ee we let your Counſel — the Qu 2 ' 
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Bed into another ? 


© Cell. John Downs. {Wie ws fun) 


| wy 13 In Neuember the — was you a — to Nr, bra 
Nr. Strange. | Jo you e any Meſſage that was ſent ? 


Mr. Downs. Yes, that a Bed hould' be got Er for Mr. Cojtell. 


Mr. Strange. Had he been at an Houſe u 9 Surrender a 
his Bail? —— Mr. Downs. No. A a | 


Mr. Strange. Where did he ] takin?” 1 I TG 1 


Mr. Downs, At Mr. L. 85 
Mr. Strange. Was there a Bed prepared e 
Mr. Downs. Les. 


5 Strange. Do you know the Day he came . 9 Nd. 
Mr. Strange. You ſay you was in the Houſe when he came; Who came 
* with him Mr. Dewns. Mr. Corlet. 5 
Strange. Who ſhewed him the Room ? 
Mr. Downs. I think one Holdeſworth, he was Chaniberlain, 
Mr. Vin. You attended him whilſt he was there !—Mr. Downs. Yes, 
Mr. 2. All the Time — Mr. Deum. Les. 
Mr. N What Condition of Health was he when he came in ? 
Mr. th: He was a weakly Gentleman. 
Mr. Vynn. Was there any extraordinary Care taken of kia? 
Mr. Downs. Yes, he was put in the Room one Pair of Stairs. 
Mr. Wynn. Was there a Club kept there ? 
Mr. Downs. Yes, and Mr. Bambridge and Fs Martin 3 to come 
to it. 
Mr. Jy. After the time he was Goran int, „ 
Mr. Downs. No, before. | 5 
Mr. Vynn. How long before ? ß 
Mr. Downs. There was a Club in it two or three Nihs before. 
Mr. Vynn. Did your Maſter uſe to viſit him? | 
Mr. 8 At all Leiſure-Times. | 
Mr. Serj. Eyre. Was Mr. with him? Mr. Downs. Yes, 5, 
Mr. Serj. Eyre. What Room was that, that the Bed was brought out of, 
that he lay in Mr. Downs, I don't know. 
Mr. Serj. Eyre. After you received the ee at nine Wach at 
Night, was there a Bed brought down? _ {57 
r. Downs. I can't tell. 1 wy | 
Call Holdeſworth, ¶ Ibo was fern. 
Mr. Serj Eyre. What are you? 1 15 
Mr. Ho Hf. I am Chamberlain at Mr.”Corbett's, 
Mr. Serj. Eyre. How often was Mr. Caftell brought to your Houſe? 
Mr. Hoide/. He was brought but once while I was there. 
Mr. Serj. Eyre. Was he brought in by Violence, or his own Conſent! 
Mr. Holdeſ. He came in wich Me Corbett; I did not ſee any Violence. 
Mr, Serj, Eyre. Was there any Care taken of him while he was there? 
Mu Holds. He wanted for nothing while he was there, for he had 
thing he aſked for. | 
r, Seri Eyre. When did he come in? 
Mr. Mr. Hold About the Middle of November. During ten Days before 
he fell ſick and complained, he kept his Room altogether, and very ſeldom 
came down, 
Mr. Strange. The Bed that was prepared for him, was it uſually laid in: 
Mr. Holl. It was a Bed that 2 been laid upon; Mr. Hopkins hal 
laid upon that Bed. 
Mr. Kettleby. If a Man was ain at the Bar, could you hear what 
was ſaid in the Inner Room ? 
Mr. Held:ſ. No, except he ſpoke very loud, 
Mr. Kettleby, Was this one Houſe where Mr. Catel lay, or two Houles? 
Mr. Holdeſ. There were two Houſes. 
Mr. Ketthby. Was there any Communication or Door opened, or how 
did one lie up three Pair of Stairs! in one Houſe, and one Pair of Stairs in 


\ 


the other? 


Mr. Holdeſ. One Pair of Stairs turn'd upon the left Hand, to go to Mt. 
CaftelPs Room, and the other turned upon the Right. 

Mr, Keitleby. What Condition of Health was White i in when Mr. Cal 
came in? Mr. Holdeſ. He had the Small-Pox. | 

Mr. Kettleby. How Jong had he had them? 

Mr. Hold:ſ. He was blind. 

Mr. Keitleby. How long was it before bite recovered ? How long was 
it he kept up after he recovered ? 

Mr. Holdeſ. About a Month. 

Mr. Kettleby. Had White taken any purging Phyſick? 

Mr. Holde. I believe not. 

vr, Serj. Eyre. Was there any Meſſage ſent to 5 "PN Wife to 
come? - 
Mr. Haldeſ. I can't ſay; Nobody ever came. 

Mr. Serj. Eyre. Who provided Neceſſaries?— Mr. Heldeſ. Mrs. Corlett, 

Mr. Serj. Eyre. He wanted Nothing: Mr. Holdeſ. No. 

Mr. Reeves. Did you not go to Jonathan Ireland? 

Mr. Heldeſ. 1 was along with him when the Gentleman died. 

Mr. Reeves. Did not you take away a Bed from under JVhite ? | 

Mr. Holdeſ. Yes, and I carried it into Mr. Caſlell's Room; but the Bed- 
ſtead being too little, I carried it up another Pair of Stairs, into a Room, 
Mr. Reeves. How came you to put JYhite out of his Bed? What did you 
put under White ? 

Mr. Holdeſ. J put as good a Bed as that. 

Mr. Reeves, Did not White keep his Bed ?!——Mr. Holdeſ. Yes. 

Mr. Fazakerley. Did not White continue in the ſame Room ? 

Mr. Holdeſ. He was removed into another Room. 

Mr. Fazaterley. Where was that? Mr. Haldeſ. In the next Garret: 

Mr. Fazakerley. What was the meaning of turning I bite © out of on? 


Mr. Holdeſ. It was for the 8 of a Fire. 

Mr. Fazakerley. Did bite make any Complaint that you hid take 
away his Bed ? 

Mr. Heldeſ. I believe he would not have had it taken awa 

Mr. Fazakerley. Let me aſk you about the- Stair-caſe. Tas there 00 
Communication to go from Mr, Caftels Room up that Stair-cale i 
White's? 1 
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Holdef. No. 


Hou . | 
M ** 8 trange . 


> come 


Mr. Norton. No. 
Mr. Strange. Had he all the 
while ill ?- Mr. Norton. He had. e | 

Mr. Strange. Who provided it?---Mr. Norton. Mrs. Corbett. 
Mr. Strange. You know the Situation of the Bar ?..-Mr. Norton. Yes. 
Mr. Strange." Suppoſing then a Perſon comes down to the Bar to aſk 


7 


is for ahy Thing, and any Body was in the Room behind the Bar, in caſe. 
out of, the Door was ſhut ; could you hear what was ſaid in Diſcourſe ? 
3 Mr. Norton. I think you could not. 
ock at Mr. Strange. Do you know one Goodman? 
70 Mr. Norton. Yes, very well. | 
Mr. Strange. Did you ever hear him give any ſuch Account till of late? 
Mr. Norton. Never in my Life. 53 th 
Mr. Strange. How long have you been there ? 
Mr. Norton. Two Years. © 1 . 
uſe ? Mr, Strange. How long has Goodman been there ? 
. Mr. Norton. Six Months. | 
nſent! Mr. Fax. Is not that Partition a very thin one ? 
lence, Mr. Norton. Yes, it is Wainſcot. | 
there? Mr. Fax. Did you ever hearken, to hear what was ſaid in that Room? 
he had Mr. Norton. No. | 8 
| Mr. Fax. I ſuppoſe you are a Drawer there? 
Ve Mr. Norton. I am a Servant. 
before Mr. Faz. What are you ? | 
ſeldom Mr. Norton. I keep the Key of the Door; I muſt hear if any one can; 
I ſtaud near the Door. 
aid in? | N Fax. Is that made up to the Cieling ?---Mr. Norton. Ves. 
ins had r. Filmer. Does the Bar go up to the Top ?- Mr. Norten. Yes, 
ww e Gardiner. (M bo was fworn,) 
r what Mr. Kettleby. Did you attend Mr. Caftell in his Illneſs ? 
* Mr. Gardin:r. No. 
Mr. Kettle. Can you give an Account what Condition he was in! 
ouſes! Mr. Gardiner. No, he was not ſick when I ſaw him. 
Mr. Kettle. Was not you with him when he was fick ? 
or how Mr. Gardiner. No. #7 


with him, when he was cha in Execution ? 


Mr. Kettle. Did you 
aſked him how he had been uſed ; he ſaid, with 


Mr. Gardiner. Yes, 
great Civility, 
Mr. Kettle What Houſe was he in ?---Mr. Gard. At the Royal Oak. 
Mr. Kettle, Did you afk him in what Houſe he was placed ? 
F Mr. Gard. He ſaid he was placed at Mr. Corbeti's Houſe, at his own 
equeſt. 
Mr. Kettle. How did he ſay he was uſed? 
Mr. Gard. Wich great Civility. | 
died ?---Mr. Gard. I don't know. 


airs in 


; Caftil 


ng was 
& Mr. Kettle. How long before he 

Mr, Kettle, Was it a Year? 

Mr. Gard. I believe it was about fourteen Days. 

Mr. Kettle. Was not you charged in Execution at the ſame Time ? 

Mr. Gard. Yes. * $9428" 5 

Mr. Kettle. When was you Charged ? 

Mr. Gard. The laſt Day of the Term. 

Mr. Faz. How came you to aſk him ſuch a Queſtion ? 

Mr. Gard, I went from Corbett's with him, and came back to Corbett's 


Vife to 
Corleth 


. Faz, How many Times was you in Company with him after? 
Gard. I never was in Company with him but at that time. 
Hilmer. Do you know when he had the Small-Pox ? 
. Gard. I heard he had the Small-Pox, and died in a Fortnight. 
Call Anne Blake. (Ado tua, 8 

Ann. You was in the Houſe when Mr. Caſtell lay ill? 

Nrs. Blake. Yes. my 

Mr. Vynn. Was he provided with all Neceſlaries ? 

Mrs. Blake. Yes, I was preſent at making of Hartſhorn-drink, be · 
fore he had the Small-Pox. | 

Mr. Vynn. Was he attended with an Apothecary ? 

Mrs. Blake. I did not ſee, I was ſick beforehand. 

ir. IVynn. Pray did you know the Care that was taken to prevent the 
Diſeaſe from the other 8 ? i 
Mrs. Blake. 1 ſaw no Diſeaſe after. 

Mr. //yan. Was the Room furniſhed with good Furniture? 

Mrs. Blake. Yes. 1 
Mr. Strange, What was the Matter with him ? 


” 


1 


| 


| 
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when you up another Part of the Stair-caſe. Mrs Blake. He had a Flux upon him w came in 
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| ſeemed alarmed at the Diſtemper, but did not ſay he was under any great 


| 


| he had caught Cold: Something of the Affairs of the Prifon requiring the 


| brought there ? 


- 


Mr. Filmer. Had you ever the Small-Pox?--<«Mrs Blake, No. 

Mr. Filmer. When he had the Small-Pox,' was not you removed 

Mrs. Blake, After he died, I had leave to go out. | 
Mr. Strange. Was not the Houfe ſo commodious, that as you lay ug 
two Pair of Stairs you thought yourſelf ſafe ? | 

Mrs. Blake. Les. 1 N 

Mr. Strange. You did not catch them ?- Mrs. Blake. No. 

Mr. Strang. Did White come down before Me. Caſteil died ? 

Mrs. Blake. I was kept from bite, becauſe I had not had them. 

| Call —— Moor. (be was ſworn.) + 

Mr. Serj. Hawkins, Did you attend Mr. Caftell P. Mr. Moor. Ves. 

Mr. Serj. Hate. You are an A Ferie as well as a Surgeon ? 

Mr. Moor. Yes: 2 | & 

Mr. Serj. Hawk. In what 
Mr. Moor. I was ordered to attend Mr. Caftell, and accordingly I went 
to him, and found him in Bed, in a very convenient warm Room: The 
Small-Pox was not then come out, but appeared in two Days after; he 


Manner did you take care of him ? 


Concern or Alarm---from the Confinement. 

Mr. Serj. Hawkins. Who was to attend him? | 

Mr. Meor. There was a Nurſe, He did not ſeem to want any Thing; 
there was a good Fire kept; I ordered her fo to do, and he had every 
Thing given him in good Order. Wee 

Mr. Serj Hawk. Did he make any Complaint of Corbett ? 

Mr. Moor. No, he never ſaid any thing to me, I was an utter Stranger, 
Mr. Waller was the Apothecary nt Mikes . 
| Call Ar. Smith. (do was ſtoo n.) i 
Mr. Strange. At the Time Mr: Ca/tell was ill, Corbett eam 
Mr. Bembridge at your Houſe ?---Mr. Smith. Ves. | 

Mr. Strange. Tell what paſſed. OTE. 

Mr. Smith. I think it was the ſecond or third of December Corbett came 
to Mr. Bambridge, and Bambridge was in the Parlour I was ſitting there; 
we were not roſe from Table, and Mr. Corbett was telling Mr. Bambridge 
of the Affairs of the Priſon, and faid, Poor Mr. Caftell is not well; and 
Bumbridge aſked what was the Matter with him? He ſaid, he had caught 
cold. Bambridge ſaid he was very ſorry for it; and ſaid, Give my Service 
to your Wife, and deſire her to take Care of him, 

r. Strange. What did Mr. Bambridge aſk? 
Mr. Smith. Mr. Bambridge afked what was the Matter, and Corbett ſaid 


” 


e to 


Direction of Mr. Bambridge, the next Day Corbett came again, and Bum- 
bridge aſked him how Mr: Cafte/l did? Mr. Corbett ſaid he had got the 
Small-Pox, ard ſaid the Gentlemen in the Houſe were very uncaſy at his 
being in the Middle of the Houſe, and he was thinking to have him re- 
moved a Room higher; and Mr. Bambridge ſaid, he would not have him 
removed higher in the Houſe, to run the rifque of his Life; but if the 
Gentlemen were uneaſy, he would have them removed into the Friſon. 
Call —— Martin. (Abo was ſworn.) | 

Mr. Strange. I aſk you if you were not of the Club with Mr, Cell, 
in Corbett's Houſe ?---Mr. Martin. Yes. 

Mr. Strange. Was you preſent at the Club the laſt time Mr. Ca/tell was 


Mr. Martin, I think 
cution. | | | | 

Mr. Strange. I aſk you whether Mr. Corbett and Caftell were there in a 
friendly Manner, when together ?---Mr. Martin. Yes ; 

Mr. Strange. So they were together ?---Mr. Martin. Yes. 

Mr. Strange. Was Mr. Bambridge there ? f | 

Mr. Martin. Mr. Bambridge did not come to the Club all that Term. 

Mr. Strange. here is one thing I muſt take notice of, that the Paper 
Ellam owned his Hand to, may be read; | | 

Mr. Serj. Hawk. Was you with Mr. Cuffell all the Time of his late 
Illneſs ?---Mr. Martin. I viſited him conſtantly. 

Mr. Serj. Hawk. What did he fay as to his Uſage ? 

Mr. Martin. I never heard any Complatin, 

Mr. Serj. Hawk. How often did you go to ſee him ? 

Mr. Martin. Every Day at Corbett's. | 

Mr. Serj. Hawk. Did you ever hear him complain of Bambridge ? 

Mr. Martin. It was the ſecond Day after the Small-Pox came out, 
I went into the Room to him; I could not ſee him, being in Bed, but 
he knew my Voice, and he would have had me drank fom«thing. I was 
immediately called out of the Room, and Mr. Ca/tell would not have had 
me gone; I told him | muſt, but would return ſoon ; and when 1 went 
down, I ſaw Mr. Bambridge there, and I told him Mr. Caft / had the 
Small-Pox ; and Mr. Bambridge ſaid he was very ſorry for it, but he had 
trifled with him and himſelf too: When I went up again to Mr. Caſteli 
and told him that I had told Mr. Bambridge that he was very ill of the 
Small-Pox, and that Mr. Bambridge ſaid he was ver ſorry for it; (I 
would not mention the reſt) Mr. Ca/tell ſaid, For God's fake don't men- 
tion his Name, I can't bear to hear of it. | 

Mr. Serj. Hawk. As to the Temper of Mr. Caſtell, was he teſerved ? 


I was there that Night he was charged in Exe- 


n 


Mr. Kettle, Do you know how Bambridge behaved to him after ? 

Mr. King. I was to declare Houften and Nus againſt Mr. Caftell, and 
| Bambridge appeared not only as Gaoler, but as his Attorney, and paid 
me. 


Mr. Martin. He was very free in Converſation, but not free in tel- 4 
ling of his Circumſtances. 1 
Mr. Strange. I deſire the Paper Ellam owned his Hand to may be , 
read (which was accordingly produced and read, and appeared to be a 4 
Bill of Sale, dated the 22d of Oclober, 1728). | | 1 
Mr. Strange. The Witneſs, when I came to aſk for the Bill of Sale, did _ 
not remember when it was executed; | = 
L. C. J. But what Uſe is it off | 1 
Call John King. (be was ſtworn.) 1% 

Mr. Kettleby. Did you know when Mr. Caſtell was brought to Mr, 4 
Corbett's mr King. No. Zo 
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| 1 1 e 1 the 44 at we _ 
Mr. * ery. 


Mr. Lelth. In what Ca pos fe did 15 
Fe, Bamiridgewas empl 2 „le, 
N. fs. Me. n you fy Þ erke ee im e 


Mr. King. He lent hin a al to cleat the 1 . 
Mr. Kettle. 11 be lend him any more? Ind what? 
Mr. King. Mr. Goftell complained he had's not e Wes te ec 
it for him. 14 
115 1.05 b 1 72 wo % . 
King. It was the 2 Mag BY N 28. ts 
Mr, Keith. You can be mne de -d. EPS 
Mr, Kettle, How many 'T imes was you in Company before? 
Mr. King. Twiee; * I neyer was with him. but once at es. 
Lord Chief-7uftice, Then this 211t of November was at Girbert's ? 


r. Kit 
Fr. þ 2 Ran lent the N 
Mt. Kettle. Was there any A Be: 
Mr. Bambridge 
Mr. King. I never ſaw any Thir is. 1 

Mr: Kettle. I aſk Noa, whether Mr. Bamb ridge did fay any ' Thing upon 


his ivin 


oney ?---M : King.. | 
mw Mr oft thewn by 


vice. 
5 . Did be 30 other. than Attorneys uſually ds for their | 
ents 
Mr. King. Attor "Wa very ſeldom pay theit! Clients 8 | 
A.. 19 8 . <4 ba there not then Jedgment againſt FHowſon ? 
r. King have 7 s been concerned for _ 
2 William Howſon. (M bo was ſworn.) 
Kettle: 15 you; whether you was ever in Company with Mr. 
Caj 15 Lombri dee, after he was ſurrendered at Mr. n. 1 a 
0 don't know that. | . 
4 you, ſever in Company with them ? 
A between me and Mr. Co/tell. 
95 "up ww 


n 
105 en was this 


I. H.wſen. In November before ihe had the $mail-Pox. 
. Df. you vbſerve any Diſlike between him and Bambridge ? 


Houſon did not know that he was Warden, he acted as his At- 
torney. | 
7 Chief-5 Nice, This was before he came to Corbett 87 
1 0W one es. 


Lord Chuf- Fuflice. Where was it at ?---Mr. Howfon. The King Aim. ' 


Call —+— Meers. (be was ſworn.) 


| 
oth Kettle. 12 you know any Thing that pailed between Me. Caftell 
and 


4) Bamiridg 
Meers. . I gefred 
Ivo . X. tile. What Month was it in 2 -Mr. Mfrers. I cannot tell. 
Kettle. How long before Mr. Caftell died? 
Mr. Mers. About ten Days, 
ord Chi: ar 4 Justice. What were the particular Marks of F riendſhip that 
5 75 ewed ? 
j eers. Bambridge appeared to behave with Civility to him; he de- 
ired 
Lf Chief- -Fuftice. I cannot underſtand a Word; he muſt explain 


himſelf 
Call ———— Townſhend. (udo was ſworn.) 
Mr. K. tile. Do you remember the Day when Mr. Bumbridge was ad- 
mitted Warden of (he Fleet? | 
r. Townſp.nd. I do not remember the Day particularly. 
Then James Codnor 4was agarn called. 
Mr. Kettle, Was you at w__ Time cencerned in taking Securities! 
Mr. Codnor. Ves; at the Time of Mr Caſtell's firſt Commitment, and 
being put in Cuſtody at Corbert's. _ 
Mr. Ketile. You àcted in taking Securities; pray look upon this Bond, 
n d ſee if it was taken by you? 
Mr. Codnor, I believe it was all my Hand - writing, except the Names 
of the Perſons ſubſcribing as Witneſſes and Parties. 
Mr. Kettle. Did you receive any, and what Directions from Mr. Bam- 
bridge, as to Mr. Gaftell ? 
Mr. Conor. I received Directions from Mr. Banbridge to aftend Mr. 


J. 
We Kettle. Did he go to Cf! ?---Mr. Coder. Never: he ſent. 
Mr. Kettle. What was the Purport of the Bond? i 
Me. Coanor. The Pusport of the Bönd was de bene 
Mr. Kettle. Were there any other Bonds, during the Tims: you acted, 
given over to Bambridęe 4 or that one only? 
Mr. Codnor. I cannot retolle& that; remember I took two Bonds; ; 
I believe they were only bound de bene effe. 
Mr. Kettle. Were theſe abſolute Bonds or Bonds de bene ge? 
Mr. Godnor. As to the firſt Bond, the Parties not being found ſullicient, 
the Penalty 
Mr. Strange. How much was the Penalty? 
Mr. Conor. One Thouſand Pounds. It was ordered to be-canvetted, and 
a Bond taken de novo. 
Mr. Strange. Was that Bond abſolutely compleated; or done wr bene e? 
Mr. Cednor. There was not an Inquiry reported. 
Mr. Vynn. Was that Indorſement mide at the Time ? 
Mr. Codnor. It is my Hand-writing. 
Mr. M ynn. What was Wrote there ?- Mr. Codnor. De bene vſſẽ. 
Mr. Vynn. Was it done at that Time? 
Mr. Cedner. I might go into the Office. 
Mr. Wynn. Was it uſual to let Parties execute Bonds before Enquiry 
was made ?---Mr. Cad or. Ves; it was the daily Practice. 
Mr. Reeves. You ſay it was the uſual Practice to take Bonds de bene efſe, 
and you ſay the other Bonds were cancelled? --Mr, Cednor. I believe ſo. 
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hand ſom 9 


rit 
r. King. . Halil. ſaid, he mould be ready to do him any 1 
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| 

Coftell employed Mr. Bambridge as his Attor- | 
| | 
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4 37 1555 fee them candle TY en. . = 
Reeves, — ou then, whether it was uſual for you © Onion] A 
babe was another was executed? ... 

e Fm would not have taken upon me then to ws done is, | 8 
r. Reeves. Do you know it was done? | 
Mr. 2 I car't 4 arts it was uſual to rake new Beads S bois 

75 when Bonds given before were cancelled, * the ONO: * 
ired after, and not found ſuſſcient. 
r. Reeves. What were your Orders? | 
Mr. Godner: My Orders werez. to take the Si Time | 

4g as they came. | 
Mr. Reeves. So you took them de bene * Mr. Loder v.. | 
For Fazakerley, You ſay you have got a Method to take Bonds de | bois 
: Did not you take a Bond de bene non 2 which he was in "oo 

_ Codnor. Yes. | 

3 What, do you take double Times? 
. == es. 


Mr. . — Did you ſay how much he was in Execution By: 

Mr. Codnor. 

Mr. Fazateriey. Do you know bow aueh Mr. Coder. Ves. 
Mr. Fazahkerley. Was there any Thing more ?---Mr. Cadnor. No. 
Mr. #azakerley. Then that was 500 J. ? Mr. Cednor, Ves. 
Lord Chigf Fuftite. So your conſfant Practice is, that the Securities are 
| kf bound, 2nd then you eaquire after them 7. Mr. Codnor. Ves. 

Lord Chief. a You ſa 4 took the Boads by Mr. Bambridg's 
Dire@ion Mr. Coder. 9 5 

Tord Ghief- 4 7600 What did you do wah the firſ Bond? . 

Mr. Codner: I can't charge my | 

7 ord Chief. 1 . Are you ſure you took but two be-- Mir. 8 Ya. 

r. Strange. It was very probable that theſe People. might demand 
10007. Bond ; the other Bond, ano given, was for 2000/. What was 
urity 2, 

Mr. Codnor. | received three Habeas FAME s, which was the Reaſon of 
taking ſo large a Security (ſpeaking to Mr. Strange). We N take Se- 
curity, though charged by the ſame Plaintiff, for two Sums. 

Lord 7 Fae Is. that uſual ?---Mr. Codnor. Ves. 


Lord Chitf-Juftice. So that you take Security. for the Declaration, and 
take Security for the ſubſequent Charge in Execution. 
Mr. Fazakerl:y. When was the laſt Security given? 
Mr. Codnor. Much about a Week after the firſt. 
Mr. Fazakerley. Obſerve; if an Action is brought for 2000. and you 
take Security, and a Week after that J udgment is had, 15 you take other 


{ Security, and double the Sum ? 


Mr. Gednor, Not without a Hobtas Corpus is brought. ; 
r. Fazalerliy. So you don't increaſe the Penalty, unteſs you Allrad 

the 13 — of the Bail ?- Mr. Godnor. No. 

Mr. Fazakerley. Becauſe I obſerve a great many J udgments are given 
before the Security is increaſed. 

Lord Chisf-Juſitce, The laſt Bond was executed the firſt of December, 
and he was taken ill the third. 
Mr. Strange. My Lord, we ſhall call ad more Evidence, but ſubmit i it 


Mr. Reeves. My I.ord, 1 muſt beg leave to take notice of the Objec- 
tions they have made, T he firſt is, that he went voluntar ily to-Corbett's; 
that it was his own Deſire. In Anſwer to that, if our Witneſſes are to 
be credited, we have proved the whole Appeal. We have proved, he was 
taken forcibly ; ; I humbly apprehend that was ſufficiently proved z for if 
Corbett took him without his Conſent, it was forcibly, med it was unlaw- 
ful ; it will warrant the Declaration of Appeal. 

The next F wy; that he was earried to the Houſe of Richard Corbett, 
where one Feſepd bite was. then ill of the Small- Por, The Objection 
did ariſe, that it was laid to be the Houſe of Richard Corbett, which was 
one Houſe, and here are two ; 'one where Jeep White lay fick, and they 
ſay, he was carried to the ther- As to that, it appeared, the Evidence, 
that before this Fact happened, they were made into one Hquſe,; and not- 
wichſtanding the 7 were made into two Dwelling-houſes before Caſtell was 
put there, our Witneſſes ſay, they went up Stairs inte one and the ſame 
Houſe ; and that Mr. Caſtell was carried to the Houſe of the faid Richard 
Corbett, where Faſepb White was ill of the Small-Pox. 

The other Objection is, that Foſeph White was well of the Small-Pox 
ten Days before Mr. Caftet] Was brought there. My Lord, we apprehend 
that That is eontradicted by their own Evidence; that the Man was well, 
and looked upon to be recovered ; for I muſt beg leave to obſerve, that 
upon the Evidence of Hz/4cfworth, it appeared that ¶hite was blind at that 
Time when Caſtell came in; and he remained there a conſiderable Time 
after Caſtell was brought in. 

As to the Points of Law inſiſted on the Gentlemen on the-other 
Side, I muſt ſubmit it to your Lordſhip, whether this Proof is not ſuffi- 
cient to ſupport Seas? that he was carried againft his Conſent to an 
unlawful Confinement, and at a Spunging-houſe. 

Mr. Strange. The Point of Law ie, Whether he was unlawfully taken 
And though he was unlayfully-confined, yet it don't make an unlayful 

akin 

Fes} Chief-Fuſtice. Though he was lawfully taken, yet he ought not to 
be unlawfully ly confined. He was carried into Corbeti's on the 1th of Ne- 
vember, and the fifth Bond was given the firſt of December; which was 3 
great while after be was taken in Cuſtody. 

Mr. Reeves. There was a third Boad given for 1000/. one was in 
In order to make theſe Bonds clear, they ſhould be produced. 

Mr. Strange. Codnor ſwears, that he took but two. 

Mr. Reev-s. It was ſworn by Elam that there were five. | 
Mr. Serj. Darnell. The ffs 2 hk was a proper Confinemant. A 
Tipſtaff > Houſe i iS a proper Confinement, and the Taking was not an un- 


lawful Taking. 


Lord Chief-Fuflice. Is there notaDifferenceof being carried into the Rules! 
If not in the Rules, it is not a Part of the Prifon ; if nor, every Priſonet 


that eſcapes and dies, the Gaoler is anſwerable for; and a F 
N 1 ere, 


be did with Malice aforethought murder the ſaid 
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chere, will not be looked upon to be a Priſoner at large: Every Part of the 


— 


| Rules is a Pat of the Priſon, though not within the Walls: if it is not in 
| the Priſon, then there is an End: It wzs both illegal to carry him there, 


| Bae hita there. There is another Conſideration ; they lay, capically 
Guile I don't know but that is the Caſe here; but then it is not lai 
the 


ini Declaration. If a Priſoner dies by Dureſs, the Gaoler is guilty, 


n : oY 
1 Lav We humbly apprehend, that the Caſe muſt be conſidered, that 


| ag pag te Robert Caſtell. 
-- Ford Chief Fuſtice. The Law. makes it fo. f boy 
a . * — I apprehend, from the Nature of the Thing, and 
his Behaviour, that it muſt be taken, that in this Caſe they did feloni- 
oufly carry this Man to the Houle of Richard Corbett; but that muſt be 


* 7 


decided by the Evidence. They knew the Houſe to be infected; therefore, | 


whether the original taking him up was legal or illegal, is the Thing to be 

conſidered : If he was only taken up to be carried into the Gaol, it will 

have another Conſideration ; but the Priſoner's Intention is to be judged 

by the Jury. I don't know whether I ſhould be proper in taking Notice of 

the Evidence; I ſhould very ſhortly take Notice of the Evidence in this Trial. 
Lord Chief Fuſlice. That can't be done. 


M.. Fezaterly. As to the fingle Matter of taking, that will be the 
Conſequence of the other. | 


Lord Chief . Though the Act itſelf is lawful, the Uſage of the 
Man will make it unlawful: This is a neceſſary Caſe for their Conſidera- 
en; for where a Man dies in Dureſs, it is Murder in the Gaoler. It is 
the Nature of Human Bodies to take Infection; and if a Man is put into 
2 Place where ſuch Infection is; it will be Murder in the Gaoler. 

Mr. Strange. That does not appear to be done with the Privity of either. 

Lord Chief Juſtice, Is the Proof againſt Corbett's taking of him? Hu- 
man Bodies may breathe forth infectious Vapours. L 

Mr. Fazakerley. We deſire to call Noel again. | ; 

| | Noel fanding up again.) Dy 

Mr. Fazakerley. What has been the Uſage, where an Action has been 
brought, and Security given for 100 J. and Judgment given upon this 
Action? 


Mr. Neel. I don't know what it was then ; but ſince Mr. Gambier's | 


Time, where a Priſoner is charged with Meſne Proceſs, we have taken 
the Bond for the Sum; but when in Execution, take the Bond in a double 
Penalty. : 

N We deſire to call Jonathan Ireland, to aſk him a Queſ- 
tion or two, as to a Declaration of Holdſworth, _ 

| Call Jonathan Ireland, who was ſworn.) 

Mr. Fazakerley. Do you know Holdſworth ? 

Mr. Ireland. Yes. | 105 

Mr. Fezakerley. Had you any Diſcourſe with him about a Bed being 
bong out of White's Room? 

r. Treland. No, I had no ſuch Diſcourſe, 

Lerd Chief Fuſtice. Gentlemen of the Jury, this is an Appeal of Mur- 
der, brought by Mary Caſtell for the Death of her Huſband. I muſt take 

otice,of the whole Appeal, becauſe Proofs are required of the Facts as 
there laid. It charges, that on the 14th Day of November, in the ſecond 
Year of his preſent Majeſty, he was duly committed to the Cuſtody of 
the Warden; that on the 14th of Nevember, Richard Corbett took her Hul. 
band, arreſted him, and carried him to the Houſe of him, the ſaid Richard 
Corbett, and kept bim there ſor the Space of twenty-one Days, againſt the 
Will, and without the Conſent of the ſaid Robert Caſtell. Then it goes 
on, and ſays, that the ſaid Richard Corbett did unlawtully, violently, and 
of Malice aſorethought, impriſon and detain the ſaid Robert Caſtell in his 
the ſaid Richard Corbett's Houſe ; and that, at the Time of taking and 
impriſoning of the ſaid Robert Caſtell, White was ill of the Small-Pox in 
the ſame Houſe ; which Diſtemper Robert Caſtell never had. 

Further ſets forth, That while her Huſband was there, on the 16th of 
November, he requeſted Bambridge and Corbett, that they would not de- 
tain him in the Houſe ; and then gave Notice that }/h:te was ſick of the 
Small. Pox, and that Caſſell had not had them; and if he got that 
Diſtemper, it would be the Occaſion of his Death: That notwithſtand- 
ing this Diſtemper was there, they detained him there, and there kept 
him till the 12th of December. | 

Further ſets forth, That on the 4th of December he fell ill of this Diſ- 
tem per; and on the 1 ath of the ſame December he died of the ſame, 

To conclude, that theſe two Appellors did feloniouſly, voluntarily, 
and of Malice aforethought, kill and murder the ſaid Robert Caſtell. 

To which the two Defendants have pleaded Not Guilty, The Queſ- 
tion for you, Gentlemen of the Jury, to conſider of, is, If the Appeal is 
proved, and -not what is opened bY the Counſel : You muſt regard that 
no further than it is proved by the Evidence. 

This Appeal is grounded upon this Law; that as the Law has parti- 
cular Guards and Privileges in juſtifying the Right of Gaolers in detain- 
ing of Priſoners in ſafe Cuſtody ; ſo on the other Hand, that though they 
had the Liberty of keeping Priſoners ſecure and ſafe, yet they muſt treat 
them humanely, and put them into ſuch Places as do not prejudice their 
Limbs and Lives; for if they ſhould be put in ſuch Places as they do, 
and they die, it lies at their Doors; that is Murder. | 

If a Gaoler brought Bodies that were inſectious into a Room, by which 
a Priſoner ſhould catch a Diſtemper; or put a Man into Irons, by which 
he ſhould die, it would be the ſame Thing. If a Goaler will take Per- 
ſons that have not a Diſtemper, and carry them to a Room againſt their 
Conſent, after Notice was given him that ſuch a Diſtemper wes there, it 
is at his Peril. Gentlemen, I muſt obſerve to you, that in the preſent 
Caſe all theſe Circumſtances muſt be concurrent: 

T hat he was carried there againſt his Will ; that the Niſtemper was in 
the Houſe; that he had Knowledge of the Diſtemper being there, and that 
the Nature of it was infectious; that Application was made on his Be- 
half; that notwithſtanding he was carried there, and there kept ; and 
by that Means caught that Diſtemper, which was the Occaſion of his 
Death ; becauſe os cs may ariſe from Human Bodies. 

This is the Foundation upon which the Appeal is founded, . 

The firſt Witneſs is only to ſhew, that Mr. Bambridge was Warden of 
the Fleet; and for that End, he produced a Copy of the Letters Patent. 

Vor. IX. 
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I wan take Notice of the Time, w hich is the zoth of Septemler, 1728: It 
ſaid, he was not admitted till after, but there 1s no Proof to be admitted. 
\ The next, Jahn Noel, is to prove, that he was committed the 18th of 


that all together they come to 5274. When they have proved this, it was 
neceſſary to ſhew that he was à Priſoner at large. | | 
As to Corbett's Houſe, he ſays, he was a Priſoner there two Months, 
and that he never. ſaw any Thing but what was very humane; the Houſe 
was in the Liberty, of the Rules, and ſo 9 Part of the Priſon; 
the Queſtions that were aſked by the Defendant's Counſel were to ſhew, 
that he had a Right to take him up, becauſe he might have went away be- 
forez that the Houſe belonged to the Warden, and that the Behaviour of 
Corbett to him, and his Uſage while he was there, were very humane. 
He told you he was taken il! the Atb of December, and died the 12th ; 


that as for the Houſe, there were two Houſes laid into one; and H#h:te 
was not properly in the Houſe, becauſe one was in the firſt Floor in one 


Houſe, and the other was up three Pair of Stairs in the other; and that 
Direction was given, that I bite was not to come down; and bite never 


came down during the Time Mr. wy was there, before he died, 


That as to Corbett's Wife, when Mr, Coftell was ill, the did look after 
him as much as if he had been her own Child; and that Mr, Ca//zl/ did 


not complain, but did ſay, he was very ſorry he had the Diſtemper, and 


that Corbett and Caſtell had been of a Club together; that as to the Room, 
it was a very commodious Place, As to what Evidence elſe was given by 
him, I ſhall mention but little of it now, for I am now only ſumming up 
for the Appellant. | | | 
The next Evidence that was called was Captain Sinclair; he did not 
ſpeak to the Time in Queſtion, but ſpoke only to 1727; he was going 
on, but the Counſel knew that was not proper, ſo. ſtopped him. 
The next Witneſs was Wilſon; he ſays, that it was a Publick Houſe, 
and that they ſell Beer, Ale, and Wine; and that Caftell had Proviſion 


mind of it. 198” 
The next was Captain Co/let ; they made uſe of him for another Pur- 


that Mr. Bambridge having Notice of this, he might take the Occaſion of 
inſiſting upon further Security, in order to extort Money from him. 

Mr. Lee. There is a Juryman and the Priſoner talking all the Time. 

| Lord Chief Fuftice. I muſt have no Obſtruction of Juſtice ; you muſt 
not diſturb the Court. BE 
The firſt Thing to be done was to prove, that Bambridge had Know- 
ledge of Mr, Cgffell's receiving the Money for that End; Collet and Brent 
were called, who proved, that a Note was given to Caſſell, payable to 
him or Beater, for the Sum; and that it was afterwards allowed in Wocd- 
ward's Account. Collet ſays, he was in the ſame Room with Caſtell, talk- 
ing about the Judgment, and ſays, That it was poflible that he might 
mention the Money that was to be paid by Caftell to Bambridge; that is 
the material Thing, They would infer on the other Side, that it cannot 
be proved, unleſs it came to the Knowledge of Bambridge; for though 
Brent went up to Bambridge, he cannot take upon him to ſay, he men- 
tioned any thing in relation to that Sum. 

What is inſiſted on by the Appellant's Counſel, is, that ſeveral Secu- 
rities were given upon Account of Mr, Caftell, and therefore Security 
was given before; and in order to prove that, they called Witneſſes to 
ſhew he demanded ſeveral Bonds, and that Notice was given to Mr. Bam- 
bridge to produce them. As to that, the Anſwer that was given was, 
that to prevent Diſputes in Court he had but one Bond, Then they call- 
ed upon Witneſſes to prove the Circumſtances, Mr. Peter Ellam, who 
ſays, he gave Bond five Times, the firſt in Fuly, 1728, for 2001. in the ſe- 
cond Bond one Chambers and Peter Ellam were bound ; the third was for 
1000 J. entered into by him and Carll; the fourth was for 10004, entered 
into by Curll, and him, and Bell, the latter End of November, in order 
for Mr. Caſtell to have the Liberty of the Rules; and there was a fifth for 
20001. given: He ſays it was on a Monday, but that is a Miſtake ; Peter 
Eilam, and John, and Curll were bound in that. He ſays, that between 
the 26th and laſt of November, he ſaw Mr. Caftell at Corbett's, and he 
aſked him what was the Reaſon of his being there? And he made Anſwer, 
That he did not know, it was what Bambridge pleaſed. Then he tells you 
how he came to be bound; that he was a Creditor of Mr. Caſtell's in the 
Sum of 200 J. that he had a good Opinion of Mr. Caſtell's Induſtry, and 
that he had a Bill of Sale from him, but did not know the Date; then 
the Defendant's Counſel produced a Paper, which ſhews it was the 22d 
of October, 1728. , 

That is the Point controverted, as you will ſee by and bye. He ſays, 
that there was one Chambers bound, who did not care to continue any 
longer; he ſays, he himſelf was inclinable to give it up, but that Caſtell 
probably might get over his Difficulties, ſo he was reſolved to continue. 
He was aſked, Whether Bambridge did diſſuade them from continuing Se- 
curities ? He ſays, he did encourage them to continue, rather than diſ- 
ſuade them from it. Afterwards the Security was to be delivered up, and 
he was carried to Corbett's, after the 4th or 5th Bond was given; but he 
can't take upon him to ſay that Mr. Bambridge did ever accept of it; then 
was the other Security, in November, 1728, given by himſelf, John Ellam, 
and Curll, the Clerk attended at Graveſend ; he ſays, he did fend to them 
(Ca/tell being uneaſy) to have the Bonds executed: He ſays, That he was 
with Caſtell before he died; and he ſays, he was much concerned at having 
the Diſtemper, and that he did ſay, that Bambridge was the Occaſion of 
his Death, for he applied to him to let him go, but he did not let him go; 
and told him, if he did not Jet him go out ſoon he knew he ſhould die. 
This was not above two days before he died. 

Then, Gentlemen, they go on upon the former Enquiry about the 
Bonds, to fix the Bonds upon Bambridge, and called Daniel Hopkins, He 
ſays, he was Clerk of Inquiries ; but that he was taken very ill, and 
Codnor officiated for him. He ſuppoſes Bambridge did, if any Security 
was not found ſufficient, ſcruple to continue him; and ſays, when Secu- 
1ity ſurrenders a Man, it is the conſtant Practice to take them up by a 
Tipſtaff, who brings them in Cuſtody, and puts them into a Spunging- 
houſe : As to the Houſe of Corbett, he knew the Houſe, and that there was 


| good oo there, and that Mr, Gaffell had not any ill Uſage there. rw 
15 they 


(158) 


Tune, 1728. I need not trouble you with all the particular Sums, but 


there, and paid for it, I deſire, if I omit any Thing, I may be put in 


poſe, to prove that Mr. Caſtell had received 1251. therefore they inſiſted, 
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25 C-/tll ſeemed much concerned at the hearing of it, arid ſaid he would 
up and lock himſelf in; that Corbett came at nine o Clock in the Morn- 
ing, and took Coal and he ſeemed very much concerned; but Corbett 
did not uſe him iſ}. Hophins ſays, that Corbett ſaid he muſt go along with 
him, his Security had ſurrendered him; upon which Caftell efired 0 ſtay 
there; and Corbett ſaid to that, he had the Warden's Order for it, and be 
muſtobey it; he wiſhed he could excuſe it; N 
Then they called Catharine Mackartney ſhe ſays, ſhe was with Mr. 
Caftell; and ſaw him the Day before he died ; and ſays, ſhe ſaw him about 


Mr. Bambridre, She ſays, that he wanted ſome Neceſſaries, ab a Tea-pot, | | | 
e Was the Reaſon he called the Note from Chambers. 


Knife and Fork; and that her Miſtreſs ſupplied him. | 


Savage was the next; be ſays, he ſaw Mr. Caftell a little befofe he Was | to | 
| Town in order to give him up; and Bambridge told him he was very ſafe, 


taken into Cuſtody ; and Mr. Caftellſent to him, to defire him to goto Mr. 
Bambritge, to acquaitit him that they had the Small Pox in the Houſe, and 
that he was afraid of catching them; for his Family had ſuffered very much 
thereby; ſo he was directed to deliver himfelf as to his Meſſage; and that 
he had e eee to be locked upon reſpect of going out by 
Day Rules: He ſays he did go, but the Defendant gave ho Anſwer till 
the laſt Time; he ſays, he went two or three times; he don't know but 
he went three or four times, and he delivered the ſame Meſſage every Time, 
and he had no Anſwer till at laſt, and then he ſaid he was in Execution; 
and after ſaid, he was charged with great Sums of Money, and he muſt 
take care of his Office. He ſays, that ſome time after Ca/?ell was taken ill 
of the Small-Pox. He ſays further, Gentlemen, that Bambridge came to 
the King's- Arms Tavern, and faid that he had been at Corbett's, and that 
the Small-Pox being mentioned before Mr. Caſtell to be there, he ſaid that 
Caftell was extremely affected with it, and greatly concerned. He did go 
about ſome ſort of Buſineſs to Mr. Bambriage. 2 
Shortis was the next; he gave you Evidence, which I ſhall not repeat, 
it did not come to the Time; but he being eroſs- examined, ſaid Bambridge 
treten eim well.. | 
Then Surrige was called; who ſaid, he went with two Letters from 
Caſtell ro Bamtridge, and Bambridge ſaid he would ſend an Anſwer, This 
is only introductory, to ſhew that Caſſell made Application to Bambriage. 
Goodman was the next; he ſays, he was at Corbeit's, and Bambridge came 
there, and Caſtell faid he had ſent ſeveral Meſſages to him; and purſuing 


the Diſcourſe, Caftell deſired to go into the Gaol, or go into the Rules, | 


becauſe the Diſtemper was there, and he certainly ſhould die if he caught 
it. He ſwears, that Bambridge faid he ſhould neither go into the Gaol, or 
into the Liberty of the Rules, without a certain Sum; (he could not take 
upon him to ſwear what it was) to which Caftell ſaid, he had given Securi- 
ty enough, and he would give no more. Then he went into the Tap- 
room, and the next Day he was taken ill, and deſired a Fire in his Room. 
The Counſel on the other Side, they did examine him to know the De- 
ſcription of the Place, and aſked him if he could hear what was ſaid ; he 
- ſaid the Door was ſhut, but he took upon him to ſwear he did hear. 

Then Sutton was called; who ſays, that Mr. Ca/tell was very timorous ; 
and ſays, ſhe was ſent for to White; that Mr. Caftell looked her in the Face, 
and fancied ſhe had the Small-Pox ; ſhe ſaid ſhe had no more Mark than 
at this time; and ſhe ſwears he did die of the Small; Pox. 

Wftbriok was the next, who ſpoke to the ſame Purpoſe, to ſhew his Ap- 
prehenſion of catching the Small-Pox. 5 

Then they go to the other Evidence, to ſhew that there was no Neceſ- 
ſity of carrying him to this Place. There was a Room Kilbury ſwears was 
an empt ee the Latter- end of October till about the 5th of De- 
cember, No. 16; there was a Lumber-Room beſides, that might have been 


made commodious. | 

Booth he ſays the ſame, | 

Beaver was called next, to give an Account, that there was not only a 
Room in the Priſon empty, but that there were Rooms empty in another 
Spunging-houſe, | This is the Subſtance of the Evidence, as near as I can 
lay it before you. The Evidence given by Savage is the moſt material; 
and the Evidence given by Geoaman and the other Witneſſes, of his Fear 
of having the Small-Pox. 

This Tang the Evidence for the Appellant ; for the Defendants, they 
inſiſted upon ſome Points of Law, that the Party here was not illegally 
taken, and ſay this was laid ſo in the Declaration, This was urged, be- 

- cauſe they will ſhew you in their Evidence, that it was proper for the 
Warden to take him up by a Tipſtaff; that this was a legal Taking, and 
that it will be the Conſequence only of that will be taken Notice 
of when that Part of the Caſe comes to be conſidered ; that it is laid to be 
in one Houſe, but there are two: Though they are different Apartments, 
this muſt be conſidered as one Houſe. 

The next Thing that was laid, was, that Mhite was ſick at the ſame 
time when Mr. Caftell was brought in. Now ſay they, having proved that, 
they have proved the Declaration. | | | | 

I don't {ee that the Man can be ſaid to be ill of the Diſtemper when he 
was brought down; though the Defendant's Witneſſes ſay, that he had 
not taken all his Purges ; that Evidence will take off the ObjeRion made 
by the Appellee's Counſcl. 

Then they go on further, and ſay, that he did actually catch this Diſ- 
temper ; and on the other hand, they ſay there was little Reaſon to believe 
it, when he was kept ſo long before he came down. This is true, it is to 
be conſidered in that Manner. As to the Objection of that Part of the 
Declaration of Mr. Ce/tell, where he declared Bambridge was the Occaſion 
of his Death; I muſt acquaint you, where a Man is wounded, and dies 
in a little time, we have admitted what he ſaid to be given in Evidence. 
Theſe Things were at the time when he had the Diſtemper, a little time 
before he died. 

The Counſel for the Defendants gave this Anſwer, that if they bring 
him there, that his Declaration would not ſignify, for if they Ray the him 
there, they have a Right; it would be juſtifiable in then to do it. | 
After this Obſervation, they do ſay, that it was very incredible to hear 
what was ſaid in the Room at the Bar; the Room was cloſe boarded to 
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the Top, and the Door was locked, and. this was a long time before it wu 
diſcovered 3 and called Witneſſes to prove, how incredible it was to heat 


Tben the Defendants Counſel come to give Evidence that his Securi 
had ſurrendered him. The Witneſs. they make uſe of was Mr. Chappe 

to bew that Chambers would not continue as Security any longer: He gives 
an Account, that Chambers would not ſtand, that Pau, Ellam was of the 
ſame Mind, but afterwards did recede, and Bambridge faid he thought them 
very ſecure ; what could induce them to withdraw their Securities, don't 
appear; both the Ellams would ſtand. Chambers told 2 0 i himſelf 
that he deſired to take him up; and Bambridze ſaid, if he muſt be taken 
up, you muſt go to a Tipftal, and directed him to Corbett, and Corbett 
demanded his Fee. That he could not find Caftel! at firſt, but went a fe. 


- 


three Pays befote that, and pe ſaid, if he died; he would Tay his Death to | cond Time, and took bim. 


Ellam firſt refuſed, afterwards he was Counter-ſecurity to Ellam; that 
Chambers deſired Mr. Chappel to tell Bambridge, that he then came to 


and he deſired him to continue 1 ſtill. The Uſe they make of this 
uſtody, he would not have perſuad- 
ed him to continue Security, He ſays, that on Bambridge's ſaying that, 
he did continue ſome time longer ; then he came to Town, and was re. 
ſolved he would deliver him up; be told him again, if he was reſolved, 
he muſt go to a Tipſtaff, and, give Six Shillings and Eight-pence for his 
Fee; that Chambers went that very Day to Corbett's, and had Caſtell taken 
up; and Caftell ſaid to Chappel, that he was ſet on; and Chappel ſaid, he 
was not; and Caftell ſaid, he did not believe it; and ſays that Mr. Co/tell 
did not complain of any ill Uſage; _ N Tay: 3 
Jiuſebb Pains was the next ; he ſays that Chanibers came to his Houſe (he 
was not there after he ſpoke to Corbett), and aſked him, whether he had ſeen 
Corbett? He ſaid, he had ſeen him that Day: He came there again, and 
met with Corbett, and told him he intended to ſurrender Mr. Ca/tell, for 
that he was informed he was going abroad with Lord Londonderry. He 
fays, that he charged Corbett to look for Cafte!l; and ſaid, if he did not 
him, he would move the Court againſt him, and make him pay the Debt. 
A ocher, he gives an Account, that Mr. Caſtell was at the Kingts- Arms, 
and ſays, that Mr. Caſtell ordered him to get a Room ready, to air the Sheets, 
and get a Fire; and he ſays, he ſent the Boy thereupon, but that he ne- 
ver ſaw Mr. Caftell after; that Mr. Corbett went with him; that he went 
3 and did not make any Complaint. | 


e next is Downs; he did not ſay that he received the Meſſage from 
Mr. Caftell to get the Room ready, and that the Night before he lay at 


Underwood”s, that he attended him there till he died; and as to Neceſ- 
ſaries, he had every thing that was fit, and there was a Club kept there, 
and Corbett uſed to be with them. 


Then Holdeſwerth the Chamberlain was called; who ſays, that Mr. 


Caſtell came in there, and wanted nothing; he ſeemed to complain of no- 
thing; before he came in there the Bed was aired. They aſked him, 
whether they could hear on the Outſide of the Bar, what was ſaid in the 
Room behind it? (to take off the Evidence of Goodman) He ſays, in his 
Opinion he could not hear, unleſs they ſpoke very loud. As to bite, he 
ſays, he lay up three Pair of Stairs, and Caſſell up one Pair of Stairs; that 
two Houſes, were Jaid together only at the Top, and that one Stair-caſe 
was ſtopped up five or fix Days before Caftell came there. 

That the Bed hite lay on was brought down into Mr. CaftelPs Room, 


but the Bedſtead being too little, it was carried up again; this was five 


or ſix Days before Mr. Caftell came there. 

The next Witneſs is Norten; he tells you, that a Meſſage was brought 
to have a Fire made in the beſt Room, and to have the beſt Bed got ready 
in the beſt Room. He tells you, as to the Bar, that you can't hear what 
is ſaid in the Inner- room. | 


They then called Doctor Gardiner; when he was charged in Execu- 


tion, he ſays, he was with him at that Place; talking how Mr. Bambridge 
and Corbett uſed him, he ſaid he was uſed with great Civility. 

This was the laſt Day of Michaelmas Term, which was long after Mr. 
Caſtell was carried there, for he was carried there the 14th of November; 
and ſays, that he went back again with him, | 

The next was Blake; who gives an Account, that ſhe ſaw Hartſhorn- 


drink made; that ſhe never had the Small-Pox, and ftaid in the Houſe the 
whole time White was there, but never went out. 


Mr. Moor ſays, he found him in a convenient Room, and that he 
wanted nothing. $ 

Mrs. Smith was the next; who ſaid, that Corbett ſaid to Bambridge, that 
poor Caſtell was ill of the Small-Pox, and Bambridge deſired to let him have 
every thing that was neceſſary for him ; and Corbett came again the next 
Day, and ſaid the Gentlemen were uneaſy, and he ſaid he had thoughts 
to remove him; and Bamb ridge ſaid, if they are afraid, let them go into 
the Gaol. 105 

The next was Captain Martin; he tells you, that he never heard that 
he particularly complained ; that the Second Day after the Small- Pox 
came out, he went to Bambridge, and was telling him how Mr. _ was, 
and Bambridge ſaid he was very ſorry for it; then he went up to Mr. _ 
tell, and told him what Mr. Bambriage had ſaid, and Mr. Caff:l! deſired he 
would not mention his Name. 

Then there was a Paper produced to ſhew what he did by a Bill of Sale. 

Then King was called; who ſays, that Mr. Ca/tell was at Corbett's, and 
that Bambridge uſed him very well, and Bambridze paid his Reckoning on 
the 21ſt of November, which is about ſeven Days after he came into Cor- 
bett's Houſe. | 

One Hewſon, another Witneſs, ſays, that Mr. Caſtell owed him Money, 
and that Bambridge was employed for him, and this was about ten Days 
before Mr. Caftel; died. 

Then they come to ſhew you what became of the Bonds. 


Peter Ellam proves that there were five; but then it was not proved they 


were delivered to Bambridge, 

Codnor, he was Clerk, and ſays, he had repeated Directions, from time 
to time, to take Mr. Caftell's Security as ſoon as they came; he ſays, there 
were but two taken; there was 1000 J. 10007. and 2000 J. but he only 
admitted of 1000 l. and 2000 l. 

He 
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"He ſays, 


and cancelled, the other was only de bene . 


"There are other Witneſſes ſay, that the Cuſtom is. otherwiſe lately 


ration r. one Sum, and Judgment ſor another. A n 


Tbis Evidence has been long according to the di 
ay thing is omitted, you'll remind me of it. 


only Part of the. Evidence relates to him, as to the taking Mr, Caſtell up; 
ot appear he had any Knowledge of the Small-Pox being 


Bambridge'; if Bambridge had notice that he never had this Diſtemper,'that 
he was afraid of catching it, that he deſired not to 17 there; if he did car- 
ry him after 


4 


. . 
81 l >> 


7 
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ma ts Sis where the Charge is firſt for 1007. and Judgment for 
J 


ſay what the other ſaid; and that the fame Man may have a Decla- 


entlemen; you are to conſider in the firſt place, as to Corbett, that 


14. The Trial of William Acton, Sc. 


which was only to be taken in order for an Inquiry; one was taken up 


e tells you likewiſe, that all the Charges was 5007. this was taken 
* 


| -Omnes. Tes. 


er fays poſitively, that che two laſt Bonds wereonly taken de bene gg. 
— has Geer Things 4 if 
I apprehend it is not ſufficient to convict him: Then as to 


id catch this Diſtemper 
1 pro Appellatis: - 


(182) 


GY VVV , 
depends upon theſe Cireumſtances: 1 take it in point of Law, they mult 
all concur; if they do not, you will not find them Guilty; if they do, 
you will find them ares 4 e 5 . 
' Clerk. Gentlemen of the Jury, anſwer to your Names. (Mpich they did.) 

Clerk. Who ſhall ſay. for you Jury. The Foreman. | | 
Clerk. Ate you agreed? 5 3 


« 


. 


Curt. Are the Defendants, or either, and which of them, Guilty or 


* 


Not Guilty ?---Foreman. Not Guilty. 


Upon this Acquittal, Mr. Kettleby moved the Court, on the Statute of 
1% Edw. I. C. 12. which enacts, | 
the Appellor ſhall ſuffer a Year's Impriſonment, and reſtore the Parties 
appealed their Damages, at the Diſcretion of the Juſtices,  '' H 


was only to try the Iſſue, and that the Application was proper above, or 
by Writ. of Conſpiracy, and all he could do was to record the Verdict. 
Upon 3 February following,' the Appellees appeared in Court, and ha- 
ving given a Rule upon the peſlea, which they then produced, and Nobo- 
dy appearing to ſay any thing againſt them, they were diſcharged. Strange 
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Cee, Aug. 1, 17% 

VER - Ws Die Mereurii, 30th Jah, 1729. 
Proclmation as made for nl Pens e 
" ' Clerk of Arraigns. . Wes 


OU good Men that are impannelled to inquire, &c. anſwer to your 
Y Names, and fave your Fines. 5 
erl. William Acton, hold up your Hand. (Which be did.) 6 
Clert. You ſtand indicted by the Name of William Acton, of the Pariſh 
of St. George the Martyr, & c. for the Murder of Themas Bliſs, &c. 
Clerk. How ſay you, William Acton, are you guilty of the Murder 
whereof you ſtand indicted, or not guilty Mr. Action. Not Guilty. 
Clert. How wilt thou be tried ?---Mr. Acton. By God and my Country. 
Clerk. God ſend you a good Deliverance, On a Motion, his Trial 
was fixcd for Friday. IS, | | 


Die Veneris, 1/t Auguſt, 1729. 
Proclamation was made for Information. 


"Clerk. Thou the Priſoner at the Bar, theſe Men that thou ſhalt hear 
called and perſonally appear, are to paſs between our Sovereign Lord the 
King and thee, upon the Trial of thy Life and Death; therefore if thou 
wilt challenge them, or any of them, thy Time to ſpeak is as they come 
to the Book to be ſworn, before they are ſworn, | | 

Mr. Strange. (Counſel for the Pri xa” My Lord, I hope you will in- 
dulge the Priſoner to come to the Inner Bar, | | 
r. Baron Carter. He may come. 
Mr. Baron Carter. Call over the Pannel. (hich was done.) 
Mr. Baron Carter. There are twenty- ſeven of the Jury in that Pannel, 
ſo you may challenge who you will. | 
Mr. Afi, No, my Lord, I ſhan't challenge any. 


Then the Jury ſworn was as followeth : 


Clerk, Hold up your Hand. (Which he did.) You of the Jury, look up- 
on the Priſoner, and hearken to his Charge. He ſtands indicted by the 
Name of, &c. (prout in the Indictment mutatis mutandis). 
Mr. Adlon. I deſire the Indictment may be read in Latin. 
Mr. Strange, I defire Mr, Serjeant Baynes may be here, before it is read. 
Mr. Baron Carter. I have ſtaid an Hour already, I can't ſtay any longer. 
Cryer, make Proclamation to keep Silence upon Pain of Impriionment. 
Ibis is a Trial for Life and Death, and I ſhal] commit any one that don't 
hold their Peace. x 
Mr, Harding. William Acton ſtands indicted for the Murder of Themas 
Bly 3, The Indictment ſets forth, That John Here was Keeper of the 
T's Palace-Court at Veſiminſier, and had the Cuſtody of the Priſoners 
ere, 2 | 
That Milliam Acton, during the Time he was Servant of the ſaid Jahn 
nb was employed in and about the Care and Cuſtody of the Priſon- 
rs there. 
That the ſaid William Aon, being a Perſon of an inhumane and cruel 
(poſition, did on the 21ſt of Oeber, in the Thirteenth Year of the late 
ing, cruelly, barbarouſly, and feloniouſly beat, aſſault, and wound the 
ad Themas Bl , then being a Priſoner under the Cuſtody of the ſaid 
Varby; and of Malice aforethought did carry the ſaid Bliſs into the Strong- 
dom, and put on Irons and Fetters of great Weight upon his Legs; and 
he ſaid Bliſs was expoſed to the Damp, and Wet, and Cold of the ſaid 
oom: which is a dangerous, damp, noiſome, filthy, and an unwhole- 
dme Place. | 
The Indictment further ſets forth, that he put on an Iron Inſtrument, 
Engine of Torture, upon the Head of the ſaid Thomas Bliſs, called | 


Thimas Cole, Charles Buckland, William Brown, | 
Miles Poole, William Gefeoell, 122 Wa ter, | 
Robert Par thurſt, FJobn Sipęins, obert Patten, 

Vincent Hollis, Thomas Bandfard, Jams Wellbeloved, 


XIV. The Trial of WII IIa Acron, Deputy- Head 
Priſon in Southwark, for the Murder of Tyomas BLiss, late a Priſoner in the ſaid Prifon ; at the 
Aſſizes held at King fon upon Thames for the County of Surrey, before the Hon, Mr. Baron 


| cruel 
and by the Laws of this Land, the Body and Perſon of the untortunate 


——_— 


_—__—_ 8 th. —_—_—— * n 8 


Keeper and Head Turnkey of the Mar ſbalſea 


the Scull- Cap; and alfo Thumb-Screws upon his Thumbs „ and that he 
remained there three Hours under all this Torture and Torment, 
At the Time of the impriſoning the ſaid Thomas Bliſs in the Room aſore- 


unwholeſome. ah 3 \ | i 

That during the Detention of the ſaid Thomas Bliſs in the ſaid Room, 
by Dureſs of the Impriſonment, by being aſſaulted, beat and wounded, 
the ſaid Thomas Bliſs became languid, and contracted ſuch an Indiſpoſition, 
2 Habit of Body, that he languiſhed; and, by reaſon of this Durels, 

ied, | 

The Indictment concludes, that he did feloniouſly, voluntarily, and 
of Malice aforethought, murder the ſaid Thomas Bliſi. 

Gentlemen, the Prifoner has pleaded Not Guilty; and if we prove him 
guilty, 2p will find him ſo. 

Mr. Marf>, I have the Honour to be Counſt! for the King againſt 
William Acton, the Priſoner at the Bar. The Offence is Murder; and 
Nobody can be guilty of Murder, but by being a Perſon of a malicious and 

ature. The Law determints all Differences between all Subjects; 


Debtor is liable to Impriſonment till he pays the Debt; and the Law 
takes care, that Gaoleis and Keepers of Priſons ſhould have a particular 
Encouragement and Defence againſt the Perſons that offer Abuſes to them 
in the Capacity of a Gaoler ; and on the other hand, the Law takes care, 
that they ſhall not uſe their Priſoners inhumanely or cruelly, _ 

The Nature of all Cuſtody is to anſwer for the Debt owing, or Injuries 
done; and the Perſon is to be kept ſafe there, till juſtly delivered in 
Court. - Where a Perſon is condemned in an Action where Judgment is 
had againſt him, then the Gaoler is to keep the Priſoner in ſafe Cultody, 
but not to uſe any inhumane Treatment. 

That, by the common Fate and Inequality of human Affairs, Mankind 
cannot be alike in point of Fortune, and it muſt fall to the Lot of many to 
become inſolvent, and it would be very hard for theſe of the Unfortunate, 
when they are reduced by the Confinement and Miſeries or a Gaol, to be 
made more miſerable by the Cruelty of the Gaoler ; who ought to treat his 
Priſoners with Lenity and Humanity. Bliſs was put in Gaol, and was 
there kept for a ſmall Debt. 

The [ndiment takes notice, that Darby had the Cuſtody of the Gaol ; 
and that Acton was his Servant, and ſtood in his Place; and performed 
the ſame as Darby ought to have done, ö 

That the Priſoner at the Bar, by a long Train and Series of cruel and 
inhuman Utage, maltreated the Deceaſed (I would not be hard upon a 
Man in his Circumſtances); I may ſay what the Law allows, that he 
being under Darby as Servant, aſſaulted Bliſs, who was a Priſoner for Debt 
under his Care, and proſecuted that, by putting him into that Place, 
where he would not have put his Swine, or other Beaſt, 

A Place ſo damp, in which were ſo many noxious Humours, that any 
one that was put there muſt be in Danger of Death, not only from the 


' noxious Vapours, but from the want of a due Covering at Top; and from 


its being ſo remote from the Sun, that it could have no Influence upon it, 
and mult for want of it grow noxicu”, even to Inſection. 
To make Miſery more miſerabie, he put him there without Bed or Bed- 
ding. | | 

A Bed would have kept him warm, but he was denied that, which is 
ſeldom denied even to Criminals and Convicts; nor would he afford him 
the cold Comfort even of Straw ; but he was reſtrained from the Liber- 
ty of looking out for any thing to relieve him from the Injuries of the Place. 

He was ſeveral times very hardly uſed ; he was ſo beat with a moſt ter- 
rible Inſtrument of Correction, a Bull s-pizate, that his Clothes were for- 
ced to be cut off his Body. | 

There is no puniſhing the Body without the Concurrence of the Mind. 
The Priſoner ſent for this poor Man out of this terrible Place, in Sport and 
Ridicule, to the Lodge where he had Company; and there had an Iron 
Inſtrument fixed upon his Head, I humb- ſerews on his Thumbs, that the 
Blood ſtarted from his Thumbs. He had another Inſtrument, called a Col- 
lar, put about his Neck ; it was very far from being eaſy; it there made an 
[Impreſſion that the Mark plainly appeared: He had a Load of heavy lrons 


on, worſe than 7 Yoke of dervitude; after theſe Inſtruments were 
fixed on him, be had Fetters put upon his Legs, of great Weight. 


What 


That upon a falſe Appeal, by Malice, 


But the Court would not allow: the ſame ; the Chief- Juſtice ſaid, * He 


ſaid, he knew it to be damp, no ſome, and filthy; and conſequently very 
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' Eds audit put on for, T6 * e * of | 


: diate Death; but it would have been better that one of.thoſe Inſtruments ; 


it. If Bliſs came to his Death by Acton, if that Uſage was the Occaſion 


_ dreſs himſelf to a Perſon, who condeſcended to chew it fit for him to get 


they made an Impreſſion on his Legs, and eat into the Skin; which — 
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the Mari, and to ew the Cruelty, of.;the-Priſaner, .Lhave alain, men 
tioned; that he — a Priſoner — 
Fetters, retence whatever. 
Indeed, by os I Act of Parliament, 
found indebted to their Principal, and are 3 2 


r, 427 * — Bat 


EIS. | 


Coney ay may be ironed; but this is an obſolete, Ae Law; and be- Wa to be _ into "the Pamps nas and 1: yn were 

ing in particular Caſe excludes all others,. Lord Cheotakes Natice, that them : He then 2 — to be 4 ſad Object, very — and I took — 

it 18 — fawfal, that Priſoners for Debs.by,thas Con l be Oppoctunitſ t him the Cauſe of it, and be toſd me that he attempted 

put in Dureſs. ey! | 2 7 ut pms ſeen by a Woman, he ws diſcovered in wry yan Ki 
+ The Inde bent Prop notilags, that dt we Gs of his ins. down and dillocated bis Ankle; and that one Rogers and Page 


had put an End to his Liſe, that he had expired under theſe Cruelties, his 
Death would have put an End to him aud them together; for every body 
would rather \chooſe to die immed inte * NU: to be..ſo. puniſhed, hen 
Death muſt be the Conſequence. he ſurvived them, the Ef- 
fects remained z the Man ſoon died, Bux hat ſhews that it was'the Cauſe 
of his Death, be Indictment; charges); that the Priſoner killed and 
ar him. If we prove the Fe — rg J 

and-then we 7 ſubmit to your ik it is Murder. If a 
Fey 5 wa brings a Priſoner to his Death by Bare it is Murder and ne 


Law in ſuch Caſe judges it to be Malice pr 
There is one Thing I ſhould have taken Wer of; that i in Caſe of the | 


Death of wy Priſoner, the Law requires the Gaoler to have the Coroner's |. 


Inqueſt to fit upon the 1 to Aeg Cauſe of his Death: I. don't 

find' that was done. 
Mr. Ward. Ma it pleaſe your ir Lovdddip! and you Gentlemen. of the 

8225 F am Counls of the ſame; — Ifa Gaoler, or the Servant of a 
zaoler, kills a K Dureſs, I take t 

of the Law is plain: By the Conſtitution of this Country, a 

ſor the ſafe Cuſtody of — Priſoners till tried or diſcharged: If that is 

turned into Cruelty, it is contrary to the Law; and he muſt anſwer for 


of his Death, I muſt conclude, * in the Indictment, that he is guilty of. ; 
Murder. To ſhew ou, Gentlemen, that Addon uſed him in that barba- 
rous manner, we ſhall ſhew, that the Place he kept him in was. unfit for 


any human Creature; it was not defended from the Violence of the Rains | 


and Seaſons, which made it moiſt and yaw. and very unwholeſome. He 
was kept here without a Bed; this might be the Occaſion of his Death; 


but if he had Force uſed upon him afterwards, there can be no Reaſon to | 


doubt it, 
We ſhall ſhew you that he had actual Force uſed upon him. He had 


2 Cap of Iron fined on his Head, and a C 2 of Iron on his Neck, ſo that 
he could not open his Jaus; even his Suſtenance was forced to 1 | 
into little Pieces, for it was impoſſible before to get it into his 

which was occaſioned by the Weight of his Collar. The Man did ad. 


q 


it into his Mouth. 


Beſides theſe Irons he had Thimb<Scemes on TH . and the 


Blood guſhed out of them; beſides this, he was beat with a Bull's Piz- 
zle and a Rope, and was black all over. Not content with this, the Pri- | 
ſoner at the ar ſtamped: upon his Belly, till the Swelling was ſo great, 
that his Clothes were forced to be cut off his Body. 

Further, to be more barbarous, he put him into Fetters ſo ſtrait, that 


caſtoned a Wound and Mortification in his Legs. This was the Uf | 
the Priſoner, to a poor Man who was only to be kept in ſafe Cul Ko 
by him. If he did not die immediately, but languiſhed of his Wounds, 
and then died of them ; that will be as much Ä 0 upon him. 

If we call our Evidence, and prove the Caſe, you will find him Guilty: 
That he feloniouſly, and of Malice aforethought, aſſaulted and murdered 


Thomas Bliſs. 
Mr. Trigg. A Perſon confined for a very ſmall Debt, to have all thoſe 


Engines of Torture upon him, is contrary to Law. 
Mr. Ward. It is ſet forth in the Indictment, that Darby was Keeper of 
the Priſon ; therefore it is proper to proceed to prove that firſt. | 
5. John "Wilſon bein . 
Mr. Marſh, What is your Name ?---Mr. Milſn. ors Wilſon. 
Mr. Marfs. Have you been ſworn ?---Mr. il. 
Mr. Marſb. Do you know the Marſbalſea Priſon bv 
Mr. Wil. Yes, I have been a Priſoner there ever ſince April 1726. 
Mr. Marſh. Who was the Keeper ?---Mr. Jil. Jobn Darby, 
Mr. Marfs. Do you know the Priſoner at the Bar, William Acton? 
Mr. Nil. Yes. 
Wes ae. In the Vear 1726 was Mr. Aclen concerned, and in what | 
anner 
Mr. Mil. He ated as chief Turnkey, and ſucceeded one Burleigh. 
Mr. Marſb. What is the Nature of Turnkey ? 


Mr. Jil. He ated under Mr. Darby, in taking care of the Priſoners, | 


Mr. Marſh. Ac 7 my Lord, and the Jury, if you remember Themas 

Blifs.---Mr. il. 
r. Baron merry i muſt put you in mind, you haye only examined 

to he Year 1726. 

Mr. A. How long did he ( Aon) continue under Mr. Darby ? 

Mr.J/71. I can't juſtly ſay how long; till Mr. Darby farmed out the Gaol. 

Mr. Afarſh. How long had it been farmed out? 

Mr. Mil. I believe it had been farmed out a Year, more or leſs. 

Mr. Marſh. When was it farmed out? Mr. Mil. I believe in May 1727. 

Mr. Ward. Y ou fay, you believe it was farmed out in 1727; Who took 
care of the Priſoners then? Who in May 1727 ? | 

Mr. Baron Carter. You need not go ſo far; take any Part of the Year 
1727, to the Death of Bliſs. 

Mr. Ward. From what do you know he was Turnkey ? How long 
was he ſo before 1727 ? 

Mr. il. He was ſo the Time I was committed. I was committed 


in 1926. 


n — | 


that Conclu- 


to be Murder; the Reaſon 
Priſon i is only | 


They ſhould-fot be loaded wit with, 15 
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Mr. ard. You believe he did continue as ſuch from 1726 to 1727. 
Mr. Li.. Ves. 
3 


nd brou 
e delve; uy Lords e re if he ever ſaw Bi 
in Irons? 


"of ahe Houſe. N a3 


ſoners in general, 
FE; Mr. Ward. By whoſe Directions Mr. Wil. 5 A, 
tion of the 
Strong Room? 


the Treatment of your Huſband. 


and Addon came in. 


Mr. urd. Name the Time. e . 

Mrs. Bit. I can't be ſure when it was, but one Aslan, when he 
was put in, was there, and was collared. 

Mr. Marſh. Wa you by? 

Mrs. Bl/s. I ſaw it next Morning; I went into the Strong Room, and 
Murlimu had an Iron Collar on, but my Huſband was only 7 


Room was he in ?---Mrs. Bliſs. The Strong Room. 


enough to put in a Pot of Beer, and 1 ſaw him i in there thro? the oe 


Quart Pot ?--- Mrs. Bl: . 
could not go into the Room, but looked thro” the Hole ?---Mrs. Blit. Yes. 


and had rained in. 


there is the Bitch his Wife, and Aon ordered me to be called into the 
Lodge; and ſaid, Damn you, Madam, I will have you before Juitice 
Ladd, for bringing the Rope to your Huſband : Damn you, I will coatin* 
vou; and he put me into the Place where they put the Irons in, adjoit- 
ing to the Lodge, and kept me there an Hour. 
ſent for my Huſband into the Lodge, and put on the Scull-cap, Collar, 
Thumb-Screws, and Fetters. 


| Mrs. Bliſs. They were put on 


e 


3 Did „ a2 3 
* il. Wa did . ee 


thim into the Gaol again h⁰ðᷓ he ſaid had beat — 


M h 
"Mr. Baron Carter, -Anſyer thatesMr- #2 Nec ny Lond. +» | 
M. n, An atk him, wy ep if Bliſs ever fell 46h 


Mr. Baron Carter: What fay you to char ?—Mr, Tal He dd. MY 
Mr. Baron Carter, He ſaid fo before. 
Mr. Alon. Pleaſe to aſk, my Lord, if he ever fam Bf ext or confined 


iF ho fow- they Behaviour tothe Pr 


Mr. Baron Car. What ſay you to that 
Mr. Mil. I have ſeen People beat, and put in Irons. | 


Mr. Acton. Pleaſe to aſk, my Loved; 


— —— „ 


* Jr Have ou, ſeen Aon ſtrike Priſoners : 3 
il. Thave den bim rike Priſoners with bib Fiſt. 7 


Bar. 2 What Behaviour did Aden uſe towards his Prifopers? 
Mr. Fl. "” be haved very well. to ſome, and uſed others. Ile 
Mr. Sir <a s Evidence is Kan Io hay — the Dec 
os "io 3 7 
Mr. Ab. Did e e Mrs. Bl : 
r. Marſh, Did you know Thomas Biijs ?---Mrs. Bliſs. 
Mr. Marſh. Wha was he ?---Mrs. Bliſs. My rs Bly: Yew 
Mr. Marſh. Do you remember the ime when he was put into the 


Mrs. Bliſs, He was a Priſoner in the Mar falſe for, a fall pe. 
Mr. 140 Did you uſe to viſit him; | 
Mrs. Bliſs. 1 went to him eve * zht and Mornin 

Mr, Marſh. Acquaint m 2 7 the J Jury, nies every PIR as to 


Mrs, Bliſi. My Huſband went to mak his Eſcape, and was betrayed, 
Mr. Ward. Tel the Time. 
Mrs. Bliſs, He and fix, or ſeven nes went to break into a Baker's 


Mr. Marſh. I confine my Queſtion only to your Huſband, W hat 
Mr. Marſh. Deſcribe it: 
Mrs. Bliſs. It is a Room floored with Boards, and there is x Hole big 


Mr. Marſh. How long did he lie there? 

Mrs. /. He lay there three Weeks, in the Winter-Time. 
Mr. Ward. You ſay, there is a little Hole, big enough'to'put/in a 
Yes, there is, Juſt on the Side of the Door. 
Mr. Baron Carter. Stay a little, I can't hear one Word. You ſay you 
Mr. Baron Carter. Did you obſerve the Condition of the Room ? 
Mrs. Bliſs. The Floor was very damp, and it had rained chat Night, 


Mr. Baron Carter. Was it covered at Top? 
Mrs. Bliſs. Yes, but the Rain came in throu 
Mr. Fofter. Were the Irons heavy he had on 
Mrs. lf, Yes, they were. 

Mr. Ward. What Time of the Year was it? 
Mrs. Bliſz. It was much 4 og Chriſtmas Time. 

Mr. Ward. How long 

Mrs. Bliſs. About . after he was in Gaol. 
Mr. Ward. What Time did he firſt go into Gaol ? 
Mrs. Bliſ. I cannot tell the Month. 

Mr. Ward. Can't you be certain as to the Time? 
Mrs. Bliſs. I think it was after Chriſimas, not much. 
Mr. Ward. How long fince ? 

Mrs. Bliſs. It was much about three Years ; 


the Boards, | 


it was much about four 


Years ſince the firſt Time he attempted to eſcape. He went to make an 
Eſcape a ſecond Time, by a Rope, about two or three Months after the 
firſt Attempt ; and then Acton purſued ; after him, and took him. 


Mr. Fard. Do you know this of your own' Knowledge ? 
Mrs. Bl. When I came the next Day to the Priſon, Nichols ſaid, 


Whilſt I was there, be 


Mr. ard. Were they all put on at the ſame Time ?--Mrs. Bliſs.” Les. 
Mr. Ward. Who put them on ? 
Acken's Order. 


Mr. Ward. Did you ſee him order it ? 


Mrs. Bliſs. I heard him order it, I did not fee it, | 11 
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came in April 1726, to Lach- day 1727; you muſt keep her to that Time. 


165 ) 8 5 for the Mu#der 
Mr. Ward. Did yow ſee them on your Huſband ? . 


: as ſuch ; Aon ſaid, If you will confeſs who brought you the 
— 4 ordered bim into a Plate called the Dungeon; * when he 
was put there, ſent for me, and ſaid, . will now have you before Juſtice 
Ladd; but having a Friend there, who interceeded, I was let go out of the 
Gaol, and came the next Morning, and found my Huſband in the Dun- 
geon ; he ſpoke to me thro' the Hole. 

Mr. Fard. Did you fee him? f 

- Mrs: Bliſs. 1 aid not ſee him, but thro' the Hole. He ſaid, This 
Place, and the cruel Uſage I have had, will be the Death of me. He was 
beat ſo, that his Cloaths were forced to be cut off, and his Body, Stomach, 
and Belly, were very much ſwelled. 

Mr. Word. Did you ſee him beat foo Mrs. Bliſs. 

Mr. Ward. When did you ſee him in the Strong Room? 

Mrs. Bliſs. { 
came down the Yard at the ſame Time. 

Mr. HF'ard. Had he all theſe Irons on when Acton came down? 

Mrs. Bliſs. He had them all on. | 

Mr. I/ard. When were his Cloaths cut off? 

Mrs. Blijs., His Cloaths were cut off from his Body after Nichols beat 
him, becauſe he was ſwelled. | 

Mr. Tard. You told us that you ſaw your Huſband, what had he on ? 

Mrs. Biſs. I faw him with the Scull-cap, Collar, and Irons on. 

Mr. Ward. By whoſe Order were they put on? 

Mrs. Bliſs. 1 heard Acton order them to be put on. 


Mr. Ward. What was he ſwelled with ? 
- Mrs. * 4 He was ſwelled with the Blows that 4#:n had given him, 
as my Huſband told me. | 


Mr. F:fter. How long was this before his Death? 


| Mrs. Biſs. 
the Nurſe of the ſick Ward, to take a deal of Care of him. 


Mr. 1 Recollect what Year this was in ? 
Mrs. 5 It was about two Years and Three Quarters ago. | 
Mr. Richardſon. When he was in this Place, (the Strong Room) did 


you ſce any Blood about him ? : 

Mrs. Bliſs. He bled at the Mouth, and he told me, that it was cauſed 
by having the Iron Inſtrument on his Head; and the Blood flowed from 
under the Nails of his Thumbs. | 

Mr. Harding. Did you make any Complaint of this Uſage ? 

Mrs. Bliſs. A Friend of mine did. 

Mr. Harding. How long did he continue in the Strong Room? | 

Mrs. B/iſs. Above a Month at one Time, a Weck at another, and 
another Time about three Days. 

Mr. Harding. How long before he died ? 

Mrs. — About ſeven or eight Months beſore he died. 

Mr. Rithardſon. Did you ſee your Huſband beat ? 

Mrs. Bliſs. He was black as anv thing with the Marks of the Bull's- 
pizzle Aon kept. Rogers and Nichels knocked him down with a Bunch 
of Keys, as I was told. 3 = 

Mr. Richardſon, From the time you ſaw him in this Condition, till 
te died, how long was it; 

Mrs, __ About ſeven or cight Months. 

Mr. Richardſon. When did he die? 

Mrs. Bliſs. He died on Lad;-day. | 

Mr. Richardſ:n. What Condition of Health was he in? 

irs. Bliß. He was a pretty while in tne ſick Ward, and then was 
removed into his uwn Ward. ; 

Mr. Richardſen. How long after this Uſage was it before he died? 

Mrs. Bliſs. Seven or eight Months. 

Mr. Richardſon. Was it in Summer-time? 

Mrs. Bliſs. It was at the Beginning of Summer. | 

Mr. Baron Carter. I muſt be forced to tell you, not to aſk the ſame 
Queſtions over and over again. 

Mr. Richardſim. What was the Occaſion of Death? 

Mrs. Bliſs. I verily believe the cruel Uſage of Adlon and Nichols; for | 
he ſaid to mea little before he died, I muſt ſoon leave you, and Nobody is 
the Death of me but Acton and Nichols. | 

Mr. Baron Carter. The firſt Witneſs, 1///on, put it right, when he 


Mr. Harding. What Time did you fee him in Fetters ? 
Mrs. B/;ſs. Seven or eight Months before he died. 


Mr. 475m. My Lord, pleaſe to aſk her if I was by when the Scull-cap | 


was upon her Huſband's Hoad. 

Mr. Baron Carter. What ſay you to that? 

Mrs. Bliſs. I faw it on in the Strong Room. 

Mr. An. Pleaſe to aſk, my Lord, if he was not well after this, and 
went into the Country to work. 

Mr. Baron Carter. Anſwcr that Queſtion ? 

Mrs. Bliſs. He went to Enfield to work, but was ſo ill he could not | 
work; he did not do three Hours Work there. 

Mr. Acton. I dire ſhe may be aſked, if he had not got a violent Cold 
by working. 

Mrs. Buß. When he came home, he ſaid he was very bad, and I got 
him Half a Pint of Wine, and put him to Bed; he continued very ill for 
2 Weck, keeping his Bed ſome Part of the Time, and ſome Part fat up; 
and then deſired me to get him into the Hoſpital, for that he could not re- 
cover it, and Acten was the Occaſion of his Death. 

Mr. Zen. Pleaſe to aſk, if any body was by when her Huſband told 
her | was the Occaſion of his Death. 

Mrs. Bliſs. He made the Declaration as I was fitting on the Side of 
the Bed. 

Ir. Acton. 1 deſire ſhe may be aſked, il he had not ſtrained his Ankle by 
2 Fall from the Houſe, when he attempted to eſcape.— Mrs. Bliſs. Yes. 

Mr. Aden. Pleaſe to alk, my Lord, how long it was after her Huſband 
died, beſore ſhe complained to any body that I was the Cauſe of his Death. 

Mrs. Buſs. I never compiained to any body, becauſe I had no Moncy 
to go to Law, nor Friends, nor any body elſe to ſtand by me. 

Mr. Acton. Pleaſe to aſh, who ſhe lodged with when her Huſband died. 


Mrs. B, I did, My Huſband faid, As you are a Man, I hope you | 


I ſaw the Marks. 


About two Hours after I came in, in the Morning; Acten | 


IA 
His Cloaths were forced to be cut down; and Acton told 


of Thomas Bliſs, ' 


| 


| 


— — — 


Mr. Earon Carter. Antwer that ?--- Mrs. Blijs. I lodged with my Siſter. 
Mr. Ain, PFleaſc to alk hir, if ſhe ever complained to her Siſter. 
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Mr. Baron Carter.. What ſay you to that Mrs. Bliſs: No, 1 did not. 
Mr. Ao. Pleaſe to aſk, if ſhe complained to her Father or Mother. 

Mrs. Blifs. I had no Father, and as to my Mother, I did not ſee her in 
half a Year; it was above a Quarter of a Year after my Huſband's Death. 

Mr. Acton. I deſire ſhe may be aſked again, if ſhe did not tell her Mother. 

Mr. Baron Carter. Did not you tell yout Mother ? 

Mrs. Bliſs. No, I had a Difference with my Mother, on account of 
her marrying a_ ſecond Huſband, | 

Mr. Acton. I deſire ſhe may be aſked, when was the firſt time of her 
complaining, whether it was voluntarily, or whether ſhe was ſent for, 
and by whom, and whereto. | 

Mr. Baron Carter. You hear the Queſtion, | 

Mrs. Bliſs. One Mr. Newland, an Acquaintance of my Father's, 
knowing how my Huſband was uſed, ſent for me. | 

Mr. 4#m. I deſire ſhe may be aſked, when and where: 

Mrs. Bliſs, To his own Houſe. 

Mr. Aion. Pleaſe, my Lord, to aſk how long ago. | 

Mr. Baron Carter. Anſwer that. Mrs. wy * f believe half a Vear. 

Mr. Acton. Pleaſe to aſk her, my Lord, when Mr. Newland ſent for her, 
what he ſent for her for; and whether he did not ſay there was Money for her. 

Mr. Baron Carter. What ſay you to that? 

Mrs. Bliſs. Knowing how barbarouſly my Huſband was uſed, he 
ſaid he would have me right his Death; and ordered me to go to a Cen- 
tleman about it; but ſaid nothing of Money, 

Mr. Acton. Pleaſe to aſk, wen, Wy if the did not tell Heſter Long ſhe 
was to have Money to ſwear her Huſband's Death to me. 

Mr. Baron Carter. Did you tell Heer Long ſo? 

Mrs. Bliſs. No; my Siſter came to me, and faid; Mr. Newland de- 
ſired to ſee me; and ſhe ſaid, ſh: believed there was Money for me. After— 
wards I ſaw Newland, and he told me to go to the Gentleman. | 

Mr. Acton. I defire the may be aſked again, if ſhe did not tell Heſter 
Long, ſhe was to have Money to ſwear her Huſband's Death to nie. 

Mrs. Bliſs. No. 


Mr. Allen. tleaſe to aſk her, if ſhe did not tell Her Long, ſhe was 


to have fifty Shillings, or three Pounds, 
Mr. Baron Carter, I muſt take care you do not aſk her Queſtions to 
injure herſelf. 85 | 
| Suſannah Dodd, being produced and ſivorn. 


Mr. Marſh. Did you ee Bliſs in Priſon ? 
Mrs. Dodd. Yes, a hundred times, and once in Irons. 


Mr. Marſh. What Time did you ſee him Irons? 

Mrs. Dodd. He had them on the next Day after he was put in the 
Strong Room. 

Mr. Marſh, What Time of the Year ? 

mp g Between Winter and Summer. 

r. Marſh. tiow long before he died ?— Mrs. Dodd. A Quarter of p 

Mr. Miurſh. Do . know when he died? 8 9 

Mrs. Dodd. 1 was not with him. 

i _ g When do you know he died? Have you been told when 
e dic | 

Mrs. Dodd. I knew he was dead, becauſe his Wife came and ſaid he 
was dead, | 

Mr. Baron Carter. Was it the firſt or ſecond Time he made his eſcape 
he was out two or three Months ? 

Mr. Aeten. My Lord, he was not out then at all. 

Mr. Baron Carter. I will call the Woman again, 

Mrs. Bliſs being called. 

Mr. Baron Carter. Was your Huſband twice in Goal, or once? 

Mrs. B/. Only once. | 

Mr. Marſh. What Gentleman did Mr. Newland ſend you to ? 

Mr. Baron Carter. It is not uſual to aſk Queſtions after a Witneſs has 
been examined, and only called again to explain a Fact. 

Mr. Marſh. It is only to clear up what ſhe has already given in Evidence, 

Mrs. Bliſs. Mr. Newland, an Acquaintance of my Father's, only 
ſent for me. 

Mr. Marſh. How long fince?----Mrs. Bliſs. Three Weeks laſt Sunday. 

Mr. Baron Carter. Who is Newland?---Mrs. Bliſi. He lives in Southwark, 

Mr. Baron Carter. What is he f----Mrs. Bliſi. He is a Baker, 

Mrs. Dodd flanding up again. 

Mr. I/ard. When did you ſee him laſt in Gaol ? 

Mrs. Dad. About three Months before he died. 

Mr. Ward. When did he die? 

Mrs. Dedd. I can't be certain when he died. 

Mr. Hard. What Condition did yo fee him in? 

Mrs. Dadil. I went to the Strong Room to carry him ſome ViQuals 
and be had Thumb-ſcrews on his Thumbs, Irons on his Legs, an Lon 
Cap on his Head. 

Ir. Ward. Had he Fetters on his Legs? 

Mrs. Dodd, He had very large Fetters on his Legs, and Irons croſs 
his Legs too. I ſpoke to him thro' the Hole. 

The faid Irons being produced and viewed by the Witneſs. 
Mr. Hard. Are thoſe the ſame you ſaw upon Bliſs ? 

Mrs. Dedd. They are. 

The Irons called Sheers being ſhewn her particularly, 

Mr. Ward. Look on them, had he any other Irons on his Legs than 
thoſe ? 

Mrs. Dad. He had the Sheers croſs his Lege, and Fetters on beſides, 
The Deceaſed aſxed me to give him Relief, and deſired me to chew his 
ViRuals, for his Mouth was ſore; and [I pulled it to Pieces, and fed him. 

Mr. Hard. What was the Occaſion of his Mouth being fore ? 

Mrs. Dodd. He was confined two Days in this Condition. 

Mr. Ward. How do you know it? 

Mrs, D:4d. By being ſent backwards and forwards of Errands. 

Mr. Ward. Did he Peak to you ? | 7 

Mrs, Dodd. Yes, he ſpoke to me ſeveral times, 


Mr. Hard. Could he chew ?---Mrs. Dodd. I don't believe he could chew, 
Mr. Feſier. How long was he in this Condition in the Strong Room? 
Mrs. Dodd. A Day or two. >; 

Mr. Ward. How long ago?----Mrs. Dodd. Five or fix Months ago. 
Mr. Ward. How long ago is it ſince you ſaw him in that Condition ? 
' Recollect yourſelf, how long ago it might be, | 


b | Mrs. 
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He was ſick great Part of that Time, and 
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Mr. Hard. Howl urn 
ported he was dead?--"Mrs. Dad, About half « Year. 
7. 


Mrs: Dodd. This was about a Quarter 
Mr. Hard. What Time of the Year was it 6 
Mrs. Dodd. It was about Southwark Fairstime. _ 


of a Year before. 


Mrs. Do 
him ſcrewed, and ſaw him bleeding at his Thumb Nails. 
7 Being again ſhewn the Iren Inſirument called the Sheers. 9.4 
Mr. Ward. How was it uſed ?=--Mrs. Dodd. It goes between the Legs. 


Mr. 8 What Sort of a Place is the Strong Room ? 
r8. a 5 
r, 


S 7 . 


and. It is a large Room, and ſtrong. 
Harding. Deſcribe the Room. Is it damp ? 
Mrs. Dodd. It is not damp; it is dry enough. 
177 Harding. Is it covered at Top? _ 
r 


s. Dodd. It is leaded over at Top. I gave him Drink through the 


Hole by the Door, while he held his Head backward; he could not take 
it himſelf, becauſe of his Hands being confined. 


came to lodge at the Houſe where. ſhe lived ? | 
30 4 Dod. He was only lame in his Legs; he was well as to every 
Thing elſe. | | | 1 

Mr. Acton. Pleaſe to aſk her, if ſhe did not ſee him the Day after he came 


out of the Strong Room. 
Strong, Room ?---Mrs. Dodd. No, it was two Days after. : 
Mr. Baron Carter. Did you ſee him when his Cloaths were cut off ? 
Mrs. Dodd. No. „ 
Ruth Butler, being produced, was ſworn. 
Mr. Ward. Did you ſee Bliſs in the Gaol ? 
Mrs. Butler, I was a Priſoner in 1725. 
Mr. Ward. How long did you continue a Priſoner ? 
Mrs. Butler. I continued tl I was cleared by the late Act, about four- 
teen Days ago. Tis 
Mr. Ward. Did you ſee Bliſs ?---Mrs. Butler. I did. | 
Mr. Ward. How long was he in Priſon, while you was there? Give 
an Account of what you knew of B.,. e 2 
Mrs. Butler. He was a Priſoner, I cannot ſay how long; but I ſaw him 
going over the Houſe, and he fell off; and was taken on the other Side, 
and brought in again; and was put in the Strong Room by Aon, Thomas 
Nichols, Need Page. ö 
Mr. Ward. Did you ſee Aon put him there ? 5 
Mrs. Butler. I ſaw Acton concerned in putting him there. He kept him 
there till the other Priſoners were locked up, and then brought him into 
the ſiek Ward, and Acton beat him with a Bull's-pizzl there, and ſtamped 
upon his Body ſeveral Times, he (Blifs) lying upon the Ground. He 
had hurt his ten with the Fall, and thought it was broke. He continued 
in the ſick Ward that Night, and the next Day they carried him into the 
Lodge, and there put Irons on. | ; 
Nr. Nl ard. What Irons? 
Mrs. Butler. They put on long Irons, that kept his Legs to a vaſt Extent. 
Mr. Ward. When was this? 
Mrs. Butler. The next Morning after he fell in going over the Houſe; 
in the latter End of February, or the Beginning of March. 
Mr. Baron Carter. You ſay it was the latter End of February, or the 
Beginning of March. Was it the firſt Time of his eſcaping? 
Mrs. . 1 | 
Mr. Richardſon. Did you ſee him after he went out of Gao]? 
Mrs. Butl r. I never ſaw him after he went out of Gaol. 
Mr. Ward. How long was he out of Gaol before he died? 
Mrs. Butler. I don't know. | 


Mr. Ward. Recollect the laſt Time you ſaw him in Gaol ; when was it ? 


Mrs. Butler. I cannot ſay. Roe 

Mr; Harding. Did you fee him when he left the Gaol ? How was he ? 

Mrs. Butler. He was very bad, very ill ; I heard him often ſay after 
this Uſage, that the Bruiſes and Hurts Aon gave him by ſtamping upon 
him, would be the Occaſion of his Death? 

Mr. 8 Do you believe that thoſe Bruiſes and that ill Uſage 
was the Occaſion of his Death ? 

Mrs. Butler. | verily believe they were the Occaſion of his Death. 

Mr. Richardſon. What State of Health was he in when he left the Gaol ? 

Mrs Butler. In a very ill State of Health. 

Mr. Baron Carter. For my Satisfaction and the Jury's, give an Ac- 
count particularly when he was beat with the Bull's-pixxle. 

Mrs. Butler. He was firtt beat with the Bull"s-pizz/e; then lung upon 
the Ground, and ſtamped upon. | 

Mr. Baron Carter. Whereabouts did Aon ſtamp upon him? 

Mrs. Butler. Betwixt his Belly and his Stomach, and upon his Belly. 

Mr. Baron Carter. How many Times did you obſerve him to ſtamp 
upon him (BI ?---Mrs. Butler. Three Times. | 

Mr. Richardſon. I will atk you one Queſtion. 

Mr. Baran Carter. 1 can't admit you to aſk any Queſtions now; I 
aſked them for my own, not your Information. 

Matthew Bacon (being called and fworn.) 

Mr. Ward. Did you ſee the Deceafed ? 

Mr. Bacon. Yes, ſeveral Times; I ſaw him when he was ſick, and 
when his Legs were ſwelled. 

Mr. //ard. What State of Health was he in? 

Nr, Bacen, He was very fickly and very lame; his Legs were ſwelled, 
and he complained of the Bruiſes that he had received from Aon. 

Mr. //ard. Did you ſee him in the Strong Room? 

Mr. Bacon. I was not a Priſoner then; I was a Priſoner from about the 
latter End of April to Michaelmas following, and then 1 was diſcharged. 
id he ſhould do well.enough, 
if not for the Bruiſes ; and that that Rogue, Acton, had done that to him 


which he ſhould never recover. | 
Mr. Harding. What State of Health was he in when you left the Priſon ? | 


Mr. Bacon. He was ſickly. 


Ir. WWard. Did you ſee him bleed at the Mouth, or any where ele? 
dd. There is a great Hole on the Side of the Door, and I ſaw | 
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| Mr. Bacon, Yes, it e the. 8 en Furt of the Gaol, 
5 and is a Terror to all thoſe that behave: themſelves . f lit to 


put a human Creature in, to remain there. N ee 


Mr. Ward. Did you ſee him after you was diſcharged Beg noe 
Mr. Bacon. I was diſcharged about Michacimas, 1726, and went tothe 

| Gaol to ſee him between Michoelmas and Chriftmes ; and I am poſitive he 

was never well while I ſaw him in Gaol, _ 1 
Mr. Word. Did he complain of any Thing? . 

4 . He complained of Pains in bis Side, 

on. | / | 

Mr. Bacen. It is a Square, as big as the Square between the Poſts in the 


ki 


14 


Court; and has no Light but through a little Hole on the Side of the 


Door; and it is damp. 
Mr. Harding. Is it unwholeſome ? 


Mr. Bacon. It is undeniably to all Mankind unwholeſome. 1 ha 6 
People dead in lt. F 2 | | 1 2 ne 
Mr. Baron Carter. What is the Priſoner's general Character in the 


| | | Gaol ? 
Mr. Aon. Pleaſe to aſk, my Lord, if he was well in Health when he | 


any Abuſe from him; I never deſerved it. | 

| Mary Gillis /being ſworn.) 
Mr. Ward. Do you know Bliſs ? » SS 3 

Mrs. Gillis. Yes; I was a Priſoner nineteen Months, and remember 


ard. Give an Account of what you know in relation to Blifs. 

Mrs. Gillis. The Account I can give is this: The Man was almoſt pe- 
riſhed for Want, and with a Rope had attempted to eſcape, being tied 
round his Middle; but being diſcovered, the Rope was cut, and he fell 
into the Yard on the other Side, and received Damage in one of his . 


and though he could not ſtand, Acton and his Servants brought him into 


the Lodge. | 

Mr. Ward. When was it? 

Mrs. Gillis. In an Evening; about the Beginning of March. 

Mr. Ward. Who were Aclon's Servants? Name them. 

Mrs. Gillis. Richard Page, Nichols and Rogers. Acten was there him- 
ſelf; they pulled and hawled him about, and Acton beat him with a Bull's- 
pizzle ; he ſtood upon one Leg, for he could not ſet the other to the 
| Ground, and cried out for Mercy ; and they aſked him, who gave him 

the Rope? He ſaid, Thomas Crabb. Then they put him in a Hole, a little 
Place under the Stairs, and he lay there a lietl while ; and when he came 
out, they ironed him on one Leg. | TRA TOY 

Mr. Ward. Do you believe this Uſage was the Occaſion of his Death? 

Mrs. G/lis. I believe in my Heart he died for Want of Food, as well as 
by being ſo uſed. | | ö 

Mr. Ricbardſon. Did you ſee his Body ?---Mrs. Gillis. I never did. 

Mr. Harding. They wanted him to confeſs who brought the Rope? 

Mrs. Gillis. Yes; they did aſk him who brought it. 4 

Mr. Harding. What Time was it? 

Mrs. Gillis. It was Candle: light; I came out of one Carey's Shop, 

Mr. Ward. What State of Health was he in when he left the Gaol? 
He was ſick in the Sick Ward 


| 


Mrs. Gillis. I came out before him. 
when JI came out. 

Mr. Ward. What Irons had he on? | 

Mrs. Gillis. I never ſaw him but with one Iron on. 

Mr. Ward. Did you ſee him beat? | 

Mrs. Gillis. Ves; I did ſtand by, and ſaw him beat; and he fell down 
through Weakneſs from the Hurt. 5 

Mr. Hard. Did you ever hear him complain of the Injuries he received? 

Mrs. Gillis. I never went near him, nor aſked him. 

Mr. Harding. How many Blows did you ſee him receive ? 

Mrs. Gillis. I cannot tell. 

Mr. Harding. How long were they uſing him in that Manner ? 

Mrs. Gillis. They were Half a Quarter of an Hour uſing him in that 
Manners | | EE, : 

Mr. Harding. Was Acton by? 

Mrs. Gillis. He was preſent at the ſame Time he was beat; but he was 
beat moſtly by Nichols. | 

James Abbot was ſworn. 
Mr. Ward. Did you ſee Blifs ? | 
Mr. Abbot. Yes; I ſaw him drubbed, ſo that no Man was ſo drubbed. 
Mr. Ward. By whom ?---Mr. Abbot. By Aon's Servants. 
Mr. Hard. With what ?---Mr. Abbot. With a Rope and a Bull's-pizzle. 
Mr. Ward. Was Acton by *---Mr. Abbot. I can't ſay that. 
Mr. Ward. Who were they that beat him ? 
Mr. Abbot. He was beat by Page and Nichols. 
Mr. Ward. You ſay they beat him with a Bull's-pizzle and a Rope! 
Mr. Abbot. Yes. | | 
Mr. Ward. Was Aon in the Priſon then ?---Mr. Abbot, Ves, he was. 
Mr. Ward. Was Aden in the Yard ? — 
Mr. Richardſon. Did you fee Bliſs in the Strong Room? 
Mr. Abbot. No. | 1 
Mr. Baron Carter. Will you ( ſpeakiag to the Priſoner) aſk any Queſtions! 
Mr. Aaton. My Lord, pleaſe to aſk the Queſtion, Whether I ever uſed 
the Priſoners ill during the Time he was there. - 
Mr. Abbot. I did ſee him beat a great many People, but can't ſay who 
Matthew Brandon was ſworn. p | 

Mr. Ward. Did you know Bliſs ? | 
Mr. Brandon. Bliſs was a Priſoner when I came in, in 1726; I went 
there on the 16th of March, 1726. SEP: en i: 
Mr. Ward. How long did you continue there? 
Mr. Branden. Six Months. 1 — 4 
Mr. Ward. Did you ſee Bliſi?--Mr. Branden. Yes. i 
Mr. Ward. What Condition did you ſee him in? af 
Mr. Brandon. He was a Cripple. | 
Mr. Ward. From what Time do you count the Year? Je 
Mr. Branden. From the 25th of March; I cannot be ſure whether it 


was 1725 or 1726. | 
Mr. Trigg. What Manner did you ſee his Legs in? | S 
| N 


1 
bi n * Mee ö TE 5 * 
1 1 WY in 24k & ts y * 4 1 
A ** y * 95 * 1 wg 9 * N * 88 TR 
e "+>" RE In ä 
1 A . 
N * NY N N 


0266) 


Re 1s. not nt to 


which be attributed io 


Mr. Bacon, A great many give him an ill Character, but I never had 


fa 


© > 
S 2: F 2 . 
„ 2 rat has Od VC 


= 8288888 


bn | 
"» 
1 


2 
nd 
7 


<<< 


ed? 


| barbarouſly uſed by Acton, and he was the Occaſion of his Death. 


| faw his Legs where the Irons had been on; and the Irons had eat very 
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ard. Did you fee both his Legs? Wl 
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Mr. Ward. Was his Ankle ſtrained? * hep e eee 

Mr. Bran. I don't = any thing of the ſtraihing of his Ankle z it 

c 4 

* p f it was his Leg that he hurt; that's an Anſwer. l 
Mr. Vn d. That remains upon them to prove. Had the Skin been broke? 

Mr. Bran. The Skin had been broke, and it was ſwelled above and be- 
Jow, and there was the Mark of the Iron. . ; | f 

Mr. Harding. What Sort of Mark was it? 

Mr. Bran. It was a eircular Mark. | 8 0 

Mr. Hard. Did he make any Complaint to you? e os 
Mr. Bran. I gave him Part of a oY of Ale ; and as he was relating 
his Grievances to me, he told me he deſired me to ſee Acton proſecuted, in 
in caſe he dice. 

Mr. Hard. What did he tell you? —Mr, Bran. He told me he was very 


* 


Mr. Hard. How long was it before you left him in Gaol, that he made 

this Declaration? What Time of the Year was you diſcharged ? 
r. Bran. I went out in Auguſt, : 

Mr. Aon. My Lord, pleaſe to aſk, how long it was after B's Death 
before he made Complaint. - 5 

Mr. Bar. Car. What ſay you to that? 

Mr. Bran. I made no laint of this but ſince I have been at 

- I have been beyond the Seas. 

"I. Acton. Pleaſe A aſk, how long it was before he went out of Eng- 
land, after he was diſcharged. 

Mr. Baron Carter. Anſwer that. 

Mr. Bran. I was diſcharged in Auguft, and went abroad in about two 
Months Time; and it is three Months ſince I came home gin. 

Mr. ard. Did you ever ſee any Irons upon Bliſs?---Mr. Bran. No. 

Mr. ard. Did you ever ſee him beat ?---Mr. Bran. No. 

Mary Renwood was ſworn. : 

Mr. Baron Carter. I beg you would let us know the Time better; 1 
ſhould be glad to be ſatisfied as to that. 

Mr. Ward. Give an Account of what you know of Bliſs. 

Mrs. Renwood. I never was a Priſoner, but carried him Victuals. 
Mr. Baron Carter. You knew Bliſs ; Did you ſee him in Irons ? 
Mrs. Ren. Yes, my Lord, once. After his Fetters were taken off, I 


into both his Legs. 
* Baron Carter. ig you ſee the Irons on ? 
Mrs. Ren. I ſaw the Irons on in the Yard, but that was before. 

Mr. Baron Carter. Was the Soreneſs of his Legs occaſioned by the 
Icons ?---Mrs. Ren. Yes. 3 

Mr. Baron Carter. Upon what Occaſion did you go to him? 

Mrs. Ren, I went to carry him Victuals and Clothes. When I ſaw 
him in the Sick Ward, the Small of his Legs were ſwelled as big as the Calf. 

Mr. Ward. When was this ?—Mrs, Ren. I can't be certain as to the Time. 

Mr. Ward. Go on. x 

Mrs. Ren. The Skin was broke, and his Legs were ſore and raw in 
the Places where the Marks of the Irons were. 

Mr. Richardſon. W hat did you wy him ? 

Mrs. Ren. I carried him a Pair of Stockings, but he could not put 

on. | 
* ard. Had he no Stockings on?-— Mrs. Ren. When I went to 
him, he had no Stockings, no Shirt, only a Blanket, 

Mr. Yard. What Size were the Stockings? | 

Mrs. Ren. They were my Huſband's Stockings, but of a Small Size. 

Mr. Ward. If his Legs had not been ſwelled, might he have got them 
on ?---Mrs. Ren. I believe he might. 

Mr. Ward. Did he make any Complaint to you ? | 

Mrs. Ren. He ſaid, he was afraid he ſhould never be his own Man 
again, by the ill Uſage he had received in the Gaol, 

Mr. Ward. Did he ſay who uſed him ill ? 

Mrs. Ren. No; I did not aſk him. 

Peter Purchace being ſworn. 

Mr. ard. Did you know Bliſ when in Priſon ? 

Mr. Purchace. Les; he was a Priſoner ſome time before I was a Priſo- 
ner, in the Year 1726 ; and he related to me the Ulage he had had. 

Mr. Ward. When was you a Priſoner ? —-Mr. Pur. I became a Priſo- 
ner the 26th of March 1726. I was diſcharged ſome time before he was. 

Mr. Ward. When had you the Diſcourſe with him ? 

Mr. Pur. In May or Fune. ED 

Mr. Ward. How long did he continue in Gaol ? ; 

Mr. Pur. He was there 10 Months during the Time I was there; he 
told me he was ironed, and Ts 

Mr. Baron Carter. You muſt not ſpeak to Hear-ſay. What he told 
you don't ſignify. Did you ſee his Legs? 

Mr. Pur. I did; and the Marks of the Irons were upon them. His 
Legs were ſwelled very much both of them ; and one continued ſwelled 
until he went out of the Gaol. | 

Mr. Ward. What was the Occaſion of their being ſwelled ? 

Mr. Pur. It was occaſioned by wearing the Irons. 

Mr. Ward. Were they raw ?---Mr. Pur. "They were not raw; but I 
ſaw the Marks of the Irons upon them. 

Mr. Ward. Did you fee his Thumbs? 

Mr. Pur. I did; and he told me, that he had been Thumb-ſerewed. 

Mr. Ward. Did you ſee any Marks upon them ? 

Mr. Pur. I faw his Thumbs very black, and much bruiſed about. the 
Joints ; and he told me, he had wore the Scull-cap. 

Mr. Ward. Did he complain of any Bruiſes ? 

Mr, Pur. He complaincd of his Side. 

Mr. Hard When did he go out ?---Mr. Par, I cannot tell the exact 


for abe Murder of Thômas Blik; : x 


ark about as vi as the Top of one's Finger?! | 
Mr. Bron. It was very much ſwelled, 


but he told me, lie 


1 
1 * 
; dmond Commins; bis bn. 
Mr. Ward. Did e Blifs MI. Rey. Yes. | ; 

Mr. Ward. Did you ſee Aon do any thing to him ?---Mr. C. No; 
| e believed he had got his Death by Aon. 
Mr. Ward, Did you ſee any Irons on him?” © 


x 


Mr. Com, I ſaw them; they were very remarkable; he declared to me 


that Addon put them on, and heat and abuſed him. Wl 

Mr. Ward, Did you ſee bis Legs?---Mr. Com, I did; and his Legs 
were like a Horſe's Fetlock cut with a Clog. 1 0 
Mr. ard. What Time #---Mr, Com. F cannot ſay. 

Mr. Ward. How long before his Death? ne 

Mr. Com. A conſiderable Time; when he died, I was abroad in India 3 

was there two Years and three Months. I was by when Aon put Blifs 
and ſome others in the Strong Room; and I heard him ſay to Bliſs, I 
1 | had given you enough already, but I will give you more. 
Mr. Ward. What kind of a Place is the Strong Room:; | 
Mr. Com. I have been twice in that Priſon; it is very damp, and if it 
rains never ſo little, it comes through. 

Mr. Ward. Had he any Bed! 

Mr. Com. No; there is no Bed allowed to be carried in. 

Mr. Ward. Is there any Place to let in the Air or Light? 

Mr. Com, There is a ſmall Hole, about twelve Inches, on the Side of 
the Door. | | 

Mr. Ward. Was it proper to put a human Creature in ? : 

Mr. Com. No; I have ſeen Hogs lie in a better Place: The Common 


| Sewer runs underneath it, and the Drain from the Vault. 


Mr. Ward. Is it unwholeſome ?---Mr. Com. It is very unwholeſome.. 


Edward Murfey was fw:rn, 
Mr. Richardſin. Did you know the Deceaſed ? 
Mr. Mur. | did; he was in Priſon when I came. 
Mr. Rich. What Condition was he in? Did you ſee him ? 
Mr, Aur. Ves; I heard him ſay, that he had ſo much beating in the 
Lo that he could never recover it. | 
Mr. Rich. Did you ſee any Irons upon him? | | 
Mr. Mur. I faw him in the Strong Room with Handcuffs on his 
Hands, and large Fettcrs on his Legs. 
Mr. Rich. Did you fee his Legs? What Condition were they in? 
Mr. Mur. I ſaw them; they were black and blue; and they were raw 
in a Circle, and the Skin was off. IS 
Mr. Rich. Did he complain of any Bruiſes ? 8 
Mr. ur. He complained of his Side. 
Mr. Acton. Did he never talk of falling off the Houſe, and that he was 
hurt thereby ?---Mr. Mur. I never heard him. 


Ellis Roberts was ſworn. 
Mr. Ward. Did you know Bliſs ?. Mr. Roberts, I ſaw him in Priſon, 
and ſaw the Fetters upon both his Legs. | 
Mr. Hurd. Did you ſee him after he went out ?---Mr, Rob. I can't lay. 
Mr. //ard. Did he make any Complaint to you ? ; 
Mr. Rob. He told me, that his Legs were very bad, and deſired me to 
7 to Mr. Darby about it; which I did, but was afraid to ſpeak in the 
riſon, ſeeing People uſed ſo ill; and I ſpoke to him at the Door, and 
Darby ſaid | 
Mr. Baron Carter, What Darby ſaid is no Evidence, 
Mr. Ward. Upon what Account did you go to him? 
Mr. Reb. I went to Darby to deſire the Fetters might be taken off; or 
otherwiſe, that thoſe might be taken off, and bigger put on; for his Legs 
were ſwelled ſo much, that they hid the Irons; the [ron hung almoſt out 
of Sight on one Side. | 
Mr. Ward. Did he ſhew you any other Marks?---Mr. Reb. No, 
Mr. Ward. Did you ſee him in the Strong Room! 
Mr. Reb. | did fee him in the Strong Room; and I ſaw ſeveral more 
there lying upon the Ground, coming to ſee him after Work. 
Mr. Ward. What Sort of a Place is it ? | | 
Mr. Rob. There is only one Place to look in at, a Hole on the Side of 
the Door. It is very diſmal to look into. 3 
Mr. Ward. Was it dry ? 
Mr. Rob. I can't ſay. At the ſame Time Bliſs was there, I ſaw another 
Man with an Iron about his Neck in the ſame Room. 
Mr. Baron Carier. Would you (ſpeaking to the Priſoner) have me aſk 
any Queſtions ?—Mr, An. No, my Lord. | 
Mr. Rich. It was inſinuated, that the Man went to work. We ſhall 
produce the Perſon where he went to work, to ſhew he was not able. 


William Cowley, Maſter Carpenter, was ſiborn. 


Mr. Marſh. Did you know Bliſs ? =. 

Mr. C:wley. I remember his coming out of Gaol; and after he came 
out of Gaol, he came to work with me, 

Mr. Marſh. What Trade are you ? 

Mr. Cowley. A Carpenter, 

Mr. Marſh. Give an Account what State of Health Bli/s was in when 
he came to work for you ? 

Mr. Cowley. 1 had a Job of Work at Southgate, and came to Town ge- 
nerally on a Saturday Night; and he came the Day after, and faid he was 
coming to work for me; I ſaid he was too weak, and he had better be 
purged and blooded before he went down. I left him in Town, and 
when I came again from the Country, he came to me; I aſked him, 
How he did then? He ſaid, Pretty hearty. I and the reſt of the Men 
went down; and on Monday he came down after us to Southgatr, I 
aſked him, How he got down, and if he came to work? He faid, I 
don't doubt but 1 ſhall, in Grace of God. I got him ſome Mutton, 
and made Broth of it; and he endeavoured to work, but was very little 
able, and did nothing that Day. The next Day he came to work, 
and plained three Boards; and then ſaid, he could not work any 
longer. I aſked him, What he would have? Give me, ' ſays he, a 
Dram of Geneva, or Brandy, one of which they got; and Jaid him 
down, and threw their Clothes over him. I aſked him, if he could eat 
any thing? He ſaid, He belicved he could eat ſome Bacon; but when it 
came, he could not touch a Bit. I ſaid, Can you eat any thing elſe? He (aid, 


Time; I went out a little before him. 


| 
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up again, and complained of Pains. 
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No, nothing. I then 1 8 to the Woman of the Houſe to get him Su- 
gar-ſops, which ſhe did; but it did him no good; he grew worſe and 
worſe, I aſked him, if I ſhould ſend to the Apothecary ? He ſaid, No: 
He attempted to come up, but could not. On Saturday Night I came to 
London; I aſked him, if I ſhould leave any thing? He ſaid, No; but de- 
ſired his Siſter might be ſent for ; and I think I ſent for her, and 5 n 
Thomas, ſent for the Apothecary. And when I came back on the 22 
he was worſe, and the People were uneaſy with me for bringing a fic 
Man; ſo I got the Man, that carried my Timber, to bring him to Lon- 
ann; and he was put into the Hoſpital ; and on the 25th or 26th of March 


he died, 


Mr. Mar/h. Was you with him in the Hoſpital ? p 

Mr. Cowlty. Hearing he was abuſed, I went to ſee him, He had Holes 
in his Legs when he came down to me; and his Words were, Maſter, 
that Rogue, Alon, and thoſe other Rogues, are the Death of me; this 
was about a Month before he died. | | 

Mr. Marſh. How long was he with you in the Country ? 

Mr. Cowley. About nine Days. | , ; 

Mr. Marſh. Did he complain of any thing ?—Mr. Cowley. About a 
Month before he died, he complained for a Week together. 

Mr. Baron Carter. Did the Deceaſed complain of his Side? 

Mr. Cooley. He told me, that they took and held him by the Legs, and 
his Head knocked on the Ground; and kept him chained in Irons. 

Mr. Baron Curter, Did he complain of his Side ? 

Mr. Cowlky. He complained of inward Bruiſes. 

William Cowley, junior, ſworn. 

Mr. Marſh. Acquaint my Lord with what you know of Bliſs. 

Mr. Cooley. After he came out of Priſon he come to ſee for me at my 
Lodgin 8. : | . 

r. Marſh. Don't tell all you know in your Life-time. 

Mr. Cowley; When Bliſs came to ſee for me, I met him in Crooked Lane, 
and aſked him, How he did? He faid, as well as can be expected; for the 
Bruiſes I have received from thoſe Rogues I ſhall never recover. 

Mr. Baron Carter, Did you ſee his Legs? 

Mr. Cowley. Yes, and they were black, blue, and yellow, about the 
Calf. When he came to Southgate, I aſked him then how he did; he ſaid 
as well as can be expected; for I have got thoſe Bruiſes I ſhall never recover. 

Mr. Marſh. Tell how he was at Southgate ? 22 

Mr. Croley. After he had done Work, he went up to Bed, and aid, I 
hope I ſhall do well ; and putting his Hand to his Breaſt, ſaid he was very 
ſore, After he began to work, he fainted. We had a Fire made, and 
laid him down, and aſked him if he could eat; he ſaid if we could get him 
ſome Bacon ; but when it came he could not touch it. Then we got him 
ſoine Bread and Ale, and he could but juſt take it down, and brought it 
| He was afterwards blooded, and the 
Blood was of all Manner of Colours, and . : 

Mr. Marſbp. Did you ſee any Marks but in his Legs ?---Mr. C:wlzy. He 
ſaid thoſe Rogues had given him Bruiſes he ſhould never recover, 

Mr. Marſh. Did he name any body ? 

Mr. Cowly. Yes, he named Adlon, and a little Fellow he had ſhewn to 
me when at the Gaol. | 

Mr. Baron Carter. When he was going away, what did he complain of ? 

Mr. Cowley. He ſaid, I ſhall never overcome the Blows received by theſe 
Villains; and I muſt lay my Death to Addon and thoſe Rogues. 

| Bamuel Parker was ſworn. 

Mr. Marſh. Did you know Thomas Bli's © 

Mr. Parker. I knew Thomas Bliſs when he came out of Gaol ; I ſaw him 
come down to Southgate to work, but he was fitter to go to Bed. He 
worked with me, and lay down on the Bench ſeven or eight times. 

Mr. Alurſh. Did he complain? | 

Mr. Parker. He complained of his Stomach and Legs, and ſaid that 
his Stomach was beat to a great Degree, and that Acton had put on Irons 
on his Legs, (which extended them a Yard) and put on an Iron on his 
Head, Thumb- ſcrews on his Thumbs, ſo that the Blood guſhed out at 
the End of his Thumbs. | 

Mr. Marſh. Did you ſec his Legs? | 

Mr. Parker. "Yes; they were twelled ſo, that he was forced to wear old 
Slippers; and they looked of many Colours; and there was a Hole in one 
of them big enough to 364 30 Thumb in. 

Mr. AJar/h. What Condition was he in? 

Mr. Parker. In a very weak Condition, not fit to work. 

Mr. Murſb. How long did he work? | 

Mr. Parker. About a Quarter of an Hour, and then ſaid, Maſter, Ican'r 
work any more; he then laid down, and they made a Fire for him. 

Mr. Marſb. Had he any Apprehenſion of Death? 

Mr. Parker. He ſaid, that the Bruiſes and the Blows he had received 
were the Occaſion of his Death, and he ſhould never recover them, and 
hoped ſome good Perſon or other would projccute them for it, 

Mr. Baron Carter. Now, you have heard the Charge againſt you, by 
ſixteen Witneſſes, you ſtand upon your Defence. 

Mr. Adlon. Notwithſtanding what the People have ſwore againſt me, I 
hope to make it appear that I am innocent. 

Thomas Blijs, was a Priſoner in December 1725, and he attempted to eſ- 
cape by a Rope, to get over a Houſe; but ſome People ſecing him, he fell 
of the Houte on the other Side, which is twenty-four Feet high: I went 
round, and found him lying on the Ground; | took him up by the Arm, 
and aſked him the Reaſon why he did ſo; he ſaid, he was poor, and he 
could not get out, without Somebody would athiſt him: I put him into 
the ſick Ward, to be taken Care of, and allowed him Two- pence per 
Day ; and had a Surgeon to bathe his Leg, which he had hurt in the Fall, 
He continued in Cuſtody, and continued in the fick Ward only till his 
Leg was well, and then went into the Pump Ward, where he was choſe 
Conitable, but for ſome Mifdemeanor was turned out; it was for cheat- 
ing the other Priſoners of the Ward. After he was diſcharged, he con- 
tinued three Weeks at one Greſham's near the Murſpalſea Gate, and was 
fuddled ſeveral Days. He went into the Country and came up again, and 
ſaid he had catched Cold, was put into the Hotipital, and there died of a 
Fever. My Lord, tince bis Fall, he never had any Irons on, and he lived 
near twelve Months after. I have ſeveral Witneſles ready to prove thoſe 
Facts, which I wil call. 


14. The Trial of William Acton, 
[ 


* 


"oh Samuel Bullock wes fivorn... + +. 
Mr. Afon. Give an Account of what U 97 Buß had in the Priſon, 
Mr. Bul. (After making 'a long Pauſe.) y Lord, I may be a little 
ſtartled, having never been before ſuch an Audience before, therefore de. 
fire a little time to recover myſelf. OP Ry 

Mr. Baron Carter. You muſt propoſe what Queſtions you would have 
aſked, to the Court. 3 | | 

Mr. Aon. Pleaſe to aſk, my Lord, if Bliſs was on the Top of the Houſe, 
and what Uſage he ſaw when he came back. 

Mr. Bul. In March 1725, or 1726, I went to ſee Mr. Aden, and there 
was an Out- cry He was here, he was there; and Aon went into Axe and 
Butle Yard, and brought Bl/; along with him. I ſaw no Barbarity uſed, 
but ſaw ſome of them ſtrike him. | YER | | 
Mr. Acton. Pleaſe to aſk, if he ſaw any Irons on. 

Mr. Baton Carter. What ſay you to that? | 

Mr. Bul. I ſaw no Irons on. He continued with Mr. Aon till he was 
confined in the ſick Ward, and a Friend and myſelf gave a Shilling a-picce, 
becauſe he complained he was deſtitute, and had no Suſtenance. 

Mr. Acton. My Lord, pleaſe to afk, if he did not complain of his Legs 
and Back by the Fall. 

Mr. Bul. I ſaw him in a miſerable Condition. | 

Mr. Baron Carter, The Queſtion was, if he did not complain of his 
Leg and Back by the Fall? => 

Mr. Bul. He complained of his Ankle and his Side. 

Mr. Acton. Pleaſe to aſk, my Lord, if there was any Irons on ſhould 
he have ſeen them. | | 


Mr. Baron Carter. I think that Queſtion will not be ſo much for your 


Service; you may have it aſced if you pleaſe. 
Robert Holmes was ſworn. 

Mr. Acton. Pleaſe to aſk him, my Lord, whether he remembers the Eſ. 
cape of Bliſs, and when. | | 

Mr. Helmes. I know of Bliſs breaking out into Axe and Bottle Yard, and 
ſaw Alon and Rogers bring him into the Priſon, ſupporting him upan their 
Shoulders. | | | 

Mr. Aon. Pleaſe to aſk, if he had any Irons on, or Abuſe given him, 

Mr. Holmes. He had no Irons on, no Abuſe given. | 

Mr. Acton. What did he complain of ? 

Mr. Holmes. He only complained of his Legs. 

Mr. Acton. Where dia he go after he was diſcharged ? 

Mr. Holmes. He went and lodged at one Greſbam's, and I drank with 
him very often in an Evening, and he and I took a Walk together, and he 
then declared to me, that Aclon had uſed him very well, . if it had not 
been for him, he muſt have periſhed before he got diſcharged; and when 
we came back to Mr. Gr:/han's he told me, he was to go to Work at South- 
gate, which he did, and ſtaid there nine Days; and when he came back, 
he ſaid he had catched an Ague, and took a Sweat ; and two or three Days 
after that went into St. T:omas's Hoſpital. I met Bliſs Wife on the 
Bridge, and ſhe ſaid- | | 

Mr, Marſh. I apprehend what ſhe ſaid cannot be Evidence. 


Mr. Baron Carter. I tell you how far; ſhe is a good Witneſs to con- 


tradict herſelf. þ 

Mr. Marſh. You can only call this Witneſs to invalidate her Teſtimo- 
ny. What did the ſay about her Huſband's Death? 

Mr. Baron Carter. She has ſaid, the Blows he received from don were 
the Occaſion of his Death; and the Witnefs may be aſked to what ſhe ſaid 
as to that. Did you ſee any Irons upon Bliſs, after the Fall from the Houſe? 

Mr. Holmes. No. | 

Mr. Baron Carter. Was he in the Strong Room ? 

Mr. Helmes. No, he was in the Sick Ward. 

Mr. Acton. Pleaſe to aſk, my Lord, how long he was in Priſon after he 
came out of the Sick Ward. | : 

Mr. Baron Carter. What ſay vou to that Queſtion ? 

Mr. Holmes. Seven or eight ae | 

Mr. Acton. What Candition of Health was he in? 

Mr. Hoimes. Very good. 

Mr. ict. Pleaſe wal, if he ever complained of any thing but his lame Leg. 

Mr. Ho/mes. I never heard him complain of any thing elſe. He was at 
Work ſeveral times in my Room. 

Mr. Ward. He did complain of one Leg you ſay; did he not complain 
of both ?---Mr. Halmes. No, he never did. 

Mr. Harding. Did you never ſee him fettered after he attempted toeſcape? 

Mr. Holmes. No, I never did. 

Mr. B. Carter. Before he wentinto the Sick Ward, was he in the Lodge? 

Mr. Holmes. I came down into the Lodge with him. 

Mr. Baron Carter. Where was he carried next ? 

Mr. Holnes. He was ſet dawn there. 

Mr. Baron Carter. You did not ſee him in the Yard ?---Mr. Hilmes. No: 

Mr. Baron Carter. The Witneſſes ſay, that he was firſt brought into the 
Lodge, and there had Irons put on, and then was carried into th: Yurd, 
and there it was that all the Witneſſes ſay he was beat. | 

Mr. Marſb. I did not hear that. 

Mr. Baron Carter. It is ſo ſaid, 

Mr. Mar/h. When did he fall from the Houſe ? 

Mr. Holmes. About ſeven or eight o'Clock at Night. 

Mr. Mart. What time of the Year was it? 

Mr. Homes. I can't ſay, I believe about March. 

Mr. Baron Carter. Let the Time be whenever it will, it muſt be taken 
after the Fall off the Houſe. 

Mr. Marſh, When did he fall ?---Mr. Helmes. As near as I can gueſs, 
in March next coming, four Years ago. 

Mr. Marjh. You was ſpeaking of his continuing well when he came 
out of the Sick Ward; When did he come out ? 

Mr. Helmes. About two Months after March. 

Mr. Marſb. Was you a Priſoner then? e 

Mr. Hilmes. No, 8 Priſoner before. 

Mr. Marſ/>, You was diſcharged then, and lived in the Priſon ? 
Mr. Helmes. Yes. 

Mr. Marſh. Had you not the Privilege of the Gate? 

Mr. H:lmes, I was no Priſoner. 

Mr. er/b, Had you no Privilege granted you? 
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ſee him now: and then; in the Month of February or March foltow- 
ings 1 n de ee He Mid'cither Rose er Stick in his Hand, 
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"Mr Gerber, 1 hy him with Irons on. COD OOH," 
Mr. Baron Carter. "When he came out of that Row and was pat into 
the Sick Ward, had he any Irons on then. | 

Mr. Fletcher. He had no Irons on. , F 
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Mr. Fietcher. I ſaw ſome. Bedding, and afkedwho lay There. They ba 
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not tell me the particular Man, but told me a Gentleman. 
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Mr. Acton. Pleaſe to ask him, as to the Strong Room, if it was dari, 
Mr. Fletcher. I do not think it was any ways 14555 8 
Mr. Ward. You ſay, there was a great Swelling pon one of his Legs z 
heb not 8 oO Fl. cher. No. 0 0 
Mr. eien. Pleaſe to ak, if there was an ontu on of che other L . 
Mr. 2 There was "not, 175 7 * 
Mr. Acbon Did you ever ſce Bli as i in Trons ? 
* Fletcher. I have ſeen him with Fetters on. ct | 
Mr. Trigg. Do you remember, the Time of Bliſy's making tis ren ? 
75 Fletcher. Yes, 14 
r. Trigg. Were there other People put in trons? N | 
Mr. Alon. I deſire be may be aſked, Whether he ever 1 31 in 
Irons, — his laſt Attempt to eleape. r. Fletcher, I did not. 
| r. Baron 4007 What was Aalon $ Behavour to the Priſoners, ac- 
9 ing to your Qbſeryations, | 
r. Fletcher. 1 never ſaw him appeat otherwiſe than wo LARA 


and. ws well to them, 
"Thomas Whitford was ſtborn. 5 
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to eſcape. 
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t was, to the beſt of Memory 

Was it a great or a little while? 
t was a conſiderable Time; but I can't be certain. 
eaſe to aſæ, whether he never ſaw wendy at N. . 
drank with him there. «1386 - 61 | 
{ow was he in Health there? | 
e was well in Health; and he faid himſel, he was as well 
in his Life. | 
er. Who is ae | 
le keeps the Dolphin Ale-houſe, at the Gaol Door. 
arter. You ſaw him when he came from Southgate ; tell 
was well in Health then ? 
e was well then; but he complained of a Stitch in his Side, 
an Ailment, and that Work did not agree with him. 
arter. Was he well in Health then? 
le was well in Health, but wiſhed to get into the Hoſpital. 
arter. Did be complain of any ill Ulage of Acton? 
ever in his Liſe. 
ze pleaſed, my Lord, to-aſk him as to the Strong Room; 
s to be locked up, he would not rather choole to 1 5 lock- 
" in the Wards. | 


Vhether Prifoners "bi not choſe to lye Gs rather than 
om ? 
ve heard. ſeveral People requeſt it. 
there any common Sewer runs under the tons Room: 
ou ſay, there is no common Sewer under the Strong Room? 
m ſure of it. 
ave you no Place or Office in the Gaol ? 
iraw Beer for T welve-pence a Barrel, which Mr. Hal- 
d Victuals and Drink from Mr. Wiſer, and ſince he 
Ten. 
hat Halſey ?- Mr. Chap. Halſey the Brewer. 
u ſay, you heard Bliſs complain after he was at South- 
e complain of ? 
did complain of his Legs ſwelling, and other Pains, and 
he Hoſpital. 
homas Fletcher, Surgeon, was warn. | 
r. Flereber, pray tell the Court, after Bliſs fell from the 
bu looked after him in the Sick Ward. 
eg People in the Sick Ward, and the Deceaſed asked 
I did look upon it, and ſaw. a large Tumour, and 
could: I went to my own Ward, and got ſome | 
n firſt and then applied a Plaiſter. I often asked him 


caſion of his Death, 
Mr. Aon. What do you think of the Strong Room? 
Mr. as pets It is a n Room, but t e beſt Room on the Ge 

mon Side of the n 
Mr. Baron Carter. Do you fr, it js the bet Room on the Common 
Side ?---Mr. Jbitford.. Yes, for Wholeſomeneſs and Cleanneſs. 

Mir. Alton. Pleaſe to aſk, what was my general Behaviour to the reſt of 
the Priſoners. | 
Mr. Whitford. I never ſaw you ſtrike a Man. 
Mr. Acton. What was my e among them? | 
| Mr. Whitford. Nou had a very goed Character; ” gave Viauals to 
them every. cek.- 

Robert Walter war ſworn, 

Mr. Afton. Did you ever ſee me miſuſe Bliſs ? | 

Mr. Walter. Bliſs was never uſed ill by you. 

Mr, Acton. Had he any Irons on ?---Mr. Walter. No. 

Mr. Acton. Did he make any Complant? Was I there? 

Mr. Baron Carter. I remem 5 the 85 ueſtion when Huggins was tried; 
it was aſked then, if he was there or not? You know I adviſed Huggins 
ainſt anſwering it ( Ae, 4% Mr. Strange). What Condition of 
Health was Bliſs in after his Fall? 

Mr. Walter. In a ſmall Proceſs of Time he walked about the Gaol as 
well as J did, and ſpoke hearty. 
Mr. Baron Carter. Did you hear Bliſs ſay any thing of Aon? 
Mr. Walter. Never any thing unhandſome. 
„ Baron Carter. That is not the Queſtion. Have you heard him ſay 
thing about Aon ? 
re Walter, I have heard him ſpeak in praiſe of him, 
John Chope was ſworn. 
Mr. An. Pleaſe to ask, my Lord, what State of Health Bl;f was in. 
* Baron Carter. Did you ſee Bliſs ? What Condition was he in after 
his Fall ? 
Mr. Chope. He was in very good Condition. About February I eatand 
drank with him out of the Place at Gre/ham's, and he was in good Health 
then, and talked of going into the Country to work. 
Mr. Baron Carter. What did he complain of ?---Mr, Chope, Nothing. 
Mr. Bar. Cart. Did you ſee him when he came back Frome the Country ? 
Mr. Chope. I did; and he ſaid, the Country Air did not agree with him. 
Mr. Bar. Cart. Did you ever hear him complain of the ill Wage of Afton? 
Mr. Cbepe. No, his Wife told me 
Mr. Baron Carter. I muſt not hear you tell any thing of her, but har 


may contradi& what ſhe ( Bliſs) ſaid, Pray, what did Na bear Mrs. Bliſs 


ſay, in relation to her Huſband's Death?---Mr. Chepe. Nothing. 
William Bolland was ſworn. 
Mr. Baron Carter. What have you to ſay? Do you know of Bliſi's 


8 He ſaid, he felt no Pains but in that Part. In about | 


— 


breaking out? -Mr. Bolland. I ſaw him after it. 
Ce Mr. 


FF 


1 ee time wk of that Plaifter, hone on another, d then 
be was removed into W. N T was then teleaſed, but I went to 
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ne ride he iu 15 N 5 N 2 9 n = yt by et” + S 5 5 4 2 Ma ; 
Mr, Baton Carter, What aid he complain o? J r. , Did you not fee BI and ber Brother together, and what 
Me. Bolland. Only of hurting a % %o oy —!.!., d ĩͤ , 
Mr. Be, In as good as mm. Ji tioned her'to'take care what the did; and the Gid ſhe was to have forty or 
jo N 8 Did you eat and drink with himr fifty Gu ineas; and he faid, Make it up; if you go to Aden, he will give 
Mr. Bol. Often, at one Grebams. e i 25 you a couple of Guineasj and ſhe ſaid ſhe eould not go, for her Maſter faiq 
Mr. Aden, Pleaſe o aſk, if he did not fetch Bree. | © | the ſhould take a hundred Pounds. She (Bliſs) came and ſaid,” ſome time 
g Mr. Baron Corter. What fignifies that, I don't fee how it affetts you | after, ſhe had two Guineas given her by one d the Gentlemen of the Com- 
1 one way or the other. Did yon ſee him after he was out of Lonely  ,| mittee, and that ſhe did go and live with him in an Alley by Little Moor 
_ 13 f. Bel, Ves, I ſay him atGrybam's ; and I met his Wiſe on Tueſday | TI... Uo a OD i th 
_— laft, and afked her to drink ſome Gin, © 022+ 1. Mr. Baron Carter. You talk faſter than I can. take Notes of what you 
Mr. Baron Carter. I muſt not let you go. on ſo. What did he (BU) | ſay j*you have nd Occaſion: to talk ſo much. Who did did you ſay, the 
. ſay of the Priſoner ?--- Mr, Bol. That he was ve civil and kind to him. | ſaid, ſhe went to live with „ e Engng 39/0 4 
Mr. Ward. Did Mrs. Bliſs tell you what her Huſband died of? | Mrs. Zone.” One of the Committee... 
Mr. Bol. She ſaid, ſhe believed he 1 an Ague and Fever. Mr. Oglethorpe. My Lord, wich humble Submiſfon, I deſire leave to 
Mr. Ward. Did you ſee his Legs after he fell? {1 JJ... é 
Mr. Bel. Ves, both, and one of them was ſwelle ec. [MIx. Baron Carin. Sir, you m je 
* I. "Mr. Oglaborge. Then, my Lord, I defire this Matter may be thoroughly 


Mr. Ward. u are ſure both were not ſwelled, £7 | 
/ ITERTTTOTOOO OT OO OP I ſifted,” and the Evidences may be confronted. 
Mr. Baron Carter. What is that he a? J © © © (Upon which Mrs, Blits was called to confront Heſter Long.) 
Mr. Strange. Repeat the Anſwer to my Lora. Mrs. Bi. When I went to my Siſter Long, ſhe ſaid, ſhe would have 
e | me conſider,” not to be ruled by Mr. Newland, and if I would, ſhe could 


Mr. Bol. I ſaw only one of his Legs ſwellet. oe | 
Ii ohn Weſtby was flvorn, © © © | goto Mr. Aten and make it up, and he would give me ſomething : I told 
Mr. An. How was Bliſs in Health, after the ſecond Attempt to eſcape? | her, the never liked my Huſband, and Mr. Tenn s would not forgive 

Mr. 1Y:/tby. I ſaw him the Night he was brought 1 pb I | me; if I made up my Huſband's: Death; and ſhe (Ling) ſaid again, her 

Mr. Baron Carter. Did he complain of one of both Legs? I Huſband would not forgive me, and wondered how I could pretend to 20. 
Mr. We/tby... One oy . n wy 1 told her after that, my Maſter Jennings had lent me two Guineas, and 
Mr. Baron Carter. What Health was he in? | deſired the Gentleman, where I went to live, that he would ſee the Money 

Mr. 1/:/iby., He was in the Sick Ward, and I don't apprehend he | laid out; and gave the Gentleman the Money with his own Hands, and 

wanted Health; he was only fame. Re 25 his Wife laid it out for me. „„ 
Mr. Baron Carter. What did Blifs ſay was the Occaſion of his Death? Mr. Baron Carter. Did you not fay, that you was to have fort mat 
Mr. W:/iby. His Wife told me, he was at Southgate at Work four or - fifty Bounds 2 7-02 520995 ww ff 1d ent EE 7 8 

five Days, and he came home on the Sunday following; and his Wife ſaid, | Mrs, Bliſs. I ſai no ſuch thing S 

he was very well, but the Country was too cold for him; but he went | Mrs. Long. The Perſon that came from Newland ſaid, it would be a 

back the Week following, and ſhe ſaid, he worked a Day, or a Day and | great deal in her way. hae: ntl 5 | 

Half, but the Country was ſo cold he could not bear it. I did not fee'| Mr. Oglethorpe. | deſire ſhe may be aſked, who that Perſon-w:s, and 

her after his Death, 3 3 = I whether he was one of the Committ-mmee ... 

Mr. Baron Carter. What did Mrs. Bliſs ſay?— Mr. iy. That he | Mr. Baron Carter. Who was Mr. Newland? 

had caught Cold, which ſhe took to be.the Cauſe of his Illneſs. | Mrs. Long. A Baker in Southwark, | i to dT en 

cher yon ſaid, that Mr, 


td 


* 
3 en 
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gi > 23 Chriſtian Fandy was ſworn. _ ' I. Mx. Baron Carter. Mrs. Bliſs, I aſk'you; iwhe 
Mr. Baron Carter. Did you ſee Bliſs after the Fall from the Houſe ? - | Jennings told you, that you ſhould: not take 2) 
Mr. Fandy. He lay by me four Months in the Queen's Ward. Mrs. Bliſs. He ſaid, if they ware to offer me 1200/7; I ſhould not take 
Mr. Baron Carter. The Queen's Ward ? F it, not to do Juſtice to my Huſband. 4 aF 
Mr. Acton. He was removed from the Sick Ward to the Queen's. Mr. Baron Carter. Hoy came you to leave'Fenningss Service? | 
Mr. Baron Carter. What Health was he in? Did he make any Complaint? Mrs. Bliſs, There were ſo many came flocking up and down after me, | 


Mr. Fandy. I never heard him make any Complaint, but of his Ankle. | that I could not live with him. There came two Gentlemen laſt Sunday. 
Mr. Baron Carter. Did he complain only of one Leg ? | Mr. Rithard/on;” You Tay you could not live with your-Mafter, becauſe 
Mr. Fandy. It muſt be one Leg. He could not lye down at Nights; | ſo many people came after you. Who did they come from | 


and the other Leg was only ſwelled. Mrs. Bliſs. They faid they came from Adlon. 1 
Mr. Baron Carter. Did you ſee him at the Dolphin? _ Mx. Baron Carter. What they ſaid is no Evidencgſdge. 
Mr. Fandy. I did ſeveral Times. 20 Mr. Oglethrope. My Lord, I muſt with all humble Submiſſion beg 


Mr. Baron Carter. Did he complain of any thing at his coming out of | leave to ſpeak. Reputation is a very valuable Thing; and here is an Aſper- 
| ron thrown out at random againſt a Member of a Committee, which may 


the Gaol? | 
Mr. Fandy, He deſired me to lend him Half a Guinea, and he would: affect the Characters of ſeveral Gentlemen who are not here preſent. 
go to Work. uy Mr. Baron Carter. There are many Committees, and I ſhould have 8 
Mr. Acton. Be pleaſed, my Lord, to aſk, if he ſaw him in the Hoſpital. | taken notice if any thing had been ſaid of any Committee of the Houle of 
Mr. Baron Carter, What ſay you to that? Commons, | | | 


Mr. Fanay.. Mrs. Bliſs told me her Huſband was gone to the Hoſpital; | Mr. Oglethorpe. There are many Committees, as your Lordſhip ſays; 
and I went into the Hoſpital to him, and aſked him how he came there? | there is one of Aldermen, there was alſo another, which I find is not forgot. 


He ſaid, he was at work in the Country, and pulled off his Waiſtcoat, I would have them — * what Committee they mean; the Charge is a 
and catched Cold. | | heavy one, no leſs than Subornation of Perjury, and this founded on 


| ver 
Mr. Baron Carter. What was the Priſoner's general. Behaviour ? a Hearlay: ſo as to render it wag e for any Perſons to juſtify themſelves: 


Mr. Fandy. I had been there ten Months, and never ſaw any Harm I therefore deſire this may be ſtrictly examined into, and inſiſt upon know- N 
done to any Priſoner in that Time. + | ing who this Perſon was, and his Name. 
FT | Heſter Long was ſworn. | r. Baron Carter. Was there any Name mentioned ? 
Mr. Aon. I defire, my Lord, ſhe may be aſked, if ſhe ſaw Bliſs after Mrs. Leng. She ſaid, one of the Committee, and the Committee's 
he came out of Priſon. | Spouſe was to lay out the Money for Cloaths. 
Mr. Baron Carter. What ſay you to that? | Mr. Richardſon. I aſk you, whether or no ſhe-ſaid ſhe was to have two thi 
Mrs. Long. I Raid at the Dolphin Ale-houſe to drink when he came | Guineas from Jennings, or any one elſe? | 
out, and I wiſhed him well of being out; he thanked me, and ſaid it was | Mrs. Long. From Nobody but Mr. Jennings. abi 
owing to Mr. Aaten; and ſaid, God bleſs him, he got me out, I aſked him, Robert Cole was ſworn, | | ] 
If he was arreſted again, what he would do? he ſaid, Acton would ſtand by Mr. Acton. My Lord, pleaſe to aſk Robert Cole if J gave Bliſs Money? Pbi 
him. Mrs. Bliſs, my Siſter-in-law, came there, and ſhe ſaid, that he was Mr. Cale. Some time after the Committee met they had fat once or he 
as well as ever in his Life; and on the Saturday Se*nnight after, he came | twice, I met Mrs. Bliſs on London- Bridge, and aſked her, if ſhe had been | 
to my Houle, in £a/i-Smithfield, and ſaid to his Wife, Go home to Dinner, | with the Committee or An. She ſaid, No; but if Adden would give ber [ 
for I muſt go to Mr. Cowley, for I have ſeven Shillings and Six-pence to | five Pounds, ſhe would not mention any thing of her Huſband's Death. not 
take of him for Wages; and afterwards I ſaw him in the Hoſpital. Mr. Baron Carter, How long was this before Acton was taken up ? h 
Mr. Baron Carter. What was the matter with him? Mr. Cole. About three Weeks; I can't be certain. | N 
Mrs. Long. Mrs. Blifs deſired to lodge with me; which ſhe did, and Mrs. —_ I faid no ſuch Thing. 
ſhe told me, her Huſband wanted to ſee me; and when I went to him, he Mr. Richardſon. Are you ſubpana'd ?-----Mr. Cole. No. N 
ſaid, Siſter, I am going to leave the World: I ſaid, it was only going a Mr. Richardſon. How came you here, if not ſubpcena'd ? N 
little before me. ER: Mr. Cele. aide fey Acton was to be tried. N 
Mr. Baron Garter. Pray tell whether he made any Complaint to you | Mr. Richardſon. How did you know he was to be tried? * 
of any thing ?—— Mrs. Long. No. Mr. Cole. I heard it by being in the Marſbalſea as a Priſoner, neve 
Mr. Baron Carter. What Diſtemper did he die of in the Hoſpital ? | Thomas Rogers was ſworn. M 
Mrs. Long. He ſaid no more, than that he catched Cold at Southgate. Mr. Aon. What Uſage did Bliſs receive after he fell off the Houſe M 
Mr. Acton. I defire, ſhe may be aſked, what ſhe heard Mrs. Bl:/s talk | at the Marſbalſca? was 
about any Money ſhe was to have in this Proſecution, and from whom. Mr. Rogers. His Ankle was ſwelled as big as his Calf. M 
Mr. Baron Carter. Anſwer that Queſtion. Mr. Aclen. I deſire he may be aſked, how the other Leg was. M 
Mrs. Leng. I never heard no more talk till within theſe four Months; Mr. Baron Carter. What ſay you to that? Mr. Rogers. As uſual M 
and then a Meſſenger came, and ſaid, there was Money for Mrs. Bi in Mr. Acton. I beg he may be aſked, whether he was with Bliſs when be M 
Southwark ; and when ſhe went there, the Gentleman was not at home; | was brought into the Lodge ? ; M. 
and when ſhe came back, ſhe ſaid, ſhe ſhould have thirty or forty Shillings. Mr. Rogers, Mr. Acton and I ſupported him. * Prifoy 
I aſked forwhat? She ſaid upon account of going to ſwear againſt Mr. Acton. Mr. Baron Carter. This Man was accuſed of beating Bliſs ; 1 will Mi 
Mr. Adden. Pleaſe to aſk, whether Somebody gave her any Cloaths, | not preſs the Thing upon him to affect himſelf. M. 
and who. . | | © Mr. Serj. Baynes. If he thinks himſelf innocent, he may be volunts 
Mrs. Long. The next Day after, ſhe gave out, that ſhe was to go to ſome | rily a Witneſs, though he could not be obliged to it. | : Mr, 
Gentleman; and I aſked to whom? She ſaid, to the Committee, and ſhe | Mr. Baron Carter. He may be a Witneſs ; but don't let me lead hin = 
r 


ſhould have forty or fifty Pounds; and when ſhe came home, I ſaid, Nanny, | into any thing that may injure himſelf. 


I hope you will not be ſo fooliſh to go to take away the Life of a Man | Mr. Aon. I deſire then he may may be aſked, if he ſaw Bliſs in the 
for forty or fiſty Pounds. After that ſhe went to Service. Sick Ward? . | 1 
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Mr. Re 1 did; and' Mr. es ſent for a Surgeon into the Sick | 


FO y (( | 
"Ic Aon. 1 deſire be may be aſked, if he was put in Irons. 
Mr. Rogers, He was not. | 


Fir Hon. Was you by there all the while ?—Mr. Rogers. 111 
5 — 1 dane he Fa be_aſked, af he continued à Priſoner after 


_ Bliſs was diſcharged. ———Mr. Rogers. 1 did. $ | 
wn Ward. Vou are aſking too many Queſtions. 


Mr. Aer. I deſire he may be aſked, if he ever ſaw him after he was 


and well. | 


Il. now. Rogers, my Lord, was in the Gaol ; I beg he may be aſked, 


if the Iron Cap was ever made uſe of 1 * 


„Mr. Baron Carter, That is a proper Queſtion. Did you ever know that 


jt was made uſe of? 
Mr. Ro he 1g | 
from that Time to the Time of my Diſcharge; it bung up. 


Mr. Ward: I aſk you, whether you never ſaw Bliſs beat with a Bull's- | 


jrrle or Rope? Mr. Rogers, I never ſaw him beat at all. 
Mgt 18 | (Mr. Baugh was ſworn.) + 


BY Mr An. I deſire Mr. Baugh may be examined (he has belonged to 


this Court many Vears), whether he has not ſeen ſuch an Inſtrument uſed 
in burning Felons in the Chetk, | | 


#4 


Mr. Baugh. I have ſeen ſuch an Inſtrument uſed to burn People in the | 


Cheek. | 


(John Grace was ſworn.) 


Mr. Atm. 1 deſire he may be-aſked, whether the Iron Cap was not in 


the Priſon before I came. | |; W v1 
Mr. Grace. My Lord, I remember the Mar/halſea Priſon above a Year 
before Mr. Aw ler it; and the Iron Cap hung up there, and I en- 
quired the Uſe of it. There was an Act in King Miiliam's Time for burn- 


ing Felons in the Cheek; and it was uſed for that A e 3 and that was | 


the County Gaol, till within theſe five Years and an Half, 
Mr. A#on. Pleaſe to aſk if there were not Irons left behind? 
Mr. Grace. "Theſe Irons were. hs #1 
Mr. Ward. How do you know? * 1 
Mr. Grace, I was Clerk of the Papers five Years. 
Mr. Aon. Pleaſe to aſk if there was not an Inventory left. J 
Mr. Grace. When Burleigh left the Gaol, there was an Inventory. 
ITE ery (John Boſwell was ſtuorn.) | 
Mr. Baron Carter. Did you fee Bliſs after his Fall? 
Mr. Beſtoell. I ſaw Bliſs brought in: I was in the Lodge 
and Acton had him to the Sick Ward, and had a Surgeon to bleed him, 
and ſent for Ointment to anoint him. = af 8 
Mr. Baron Carter. Where was he hurt? 
Mr. Boſwell. It was the Small of both his R 
Mr. Baron Carter. Did he complain of both Legs being hurt with the 
Fall off the Houſe ? 7 | 


Mr. Befwell. Re did; it was twenty-four Feet high. | 


Mr. Ward, Was he dreſſed of hoth his Legs? Mr. Boſwell, Yes. 

Mr. Ward. Whether the Deceaſed, before 2 went into the Sick Ward, 
had any Irons or Thumb-icrews on him ?——Mr. Beſell. No. 

Mr. Baron Carter. Did you ſee him carried through the Lodge into the 
Sick Ward ?—— Mr. Befweil, Yes. TON 

Mr. Baron Carter. What way was he carried ? 
Mr. Befwell. Croſs the Yard. | 
Mr. Baron Carter. How long was he in the Sick Ward? 
Mr. Boſwell, Two Months. | 
Mr. Baron Carter. Where was he afterwards ? 
Mr. Befwell. In the Queen's Ward. : 
12 Baron Carter. Did he go out of the Sick Ward into the Queen's 
ard? 

Mr. Befwell. He went into another Ward before ? 

Mr. Baron Carter. Was it the Pump Ward ? 

Mr. Boſwell. Ves; he went into the Pump Ward, | 

Mr. Baron Carter. Did any one meddle with him when he went croſs 
the Yard ) — Mr. Befwell. Nobody. = 
1 Acton. Pleaſe to aſk, my Lord, how he was in Health after he was 

road. 

Mr. Beſwell. He lay three Weeks next Door to the Gaol, at the Dol- 
hin; being very intimate, I aſked him how he did; he ſaid, very well. And 
he worked for me in the Gaol now and then a Day, when he was able. 

Mr. Baron Carter. How was he when he was out of the Gaol ? 

Mr. Bofwell, He ſaid he was very well in Health, but his Legs were 
1 come to. 

Baron Carter. Did he complain of one or both Legs ? 

Mr, Boſwell, Of both. 

(Samuel Daveniſh.) 


Mr. Baron Carter. Did you ſee Bliſs after his Fall from the Houſe ? 


Mr. Daveniſh. Yes, | 
Mr. Baron Carter. What State of Health was he in? 


Mr. Daveniſh. In a good State of Health, only lame of his Foot; 1 


never ſaw any thing otherwiſe. | 
Mr. Baron Carter. Did you ſee him after he was out of Gaol ? 
Mr. Daveniſb. I did, and drank with him at the Afarfbalſea Gate; he 
was in very good Health. 
Mr. Action. Pleaſe to aſk, if he ever ſaw any Irons upon Bliſs. 
Mr. Baron Carter. You hear the Queſtion, anſwer it. 
Mr. Daveniſb. No, directly or indirectly. 
Mr. Baron Carter. Did Acion behave himſelf well to his Priſoners ? 
Mr. Daveniſh. He never behaved himſelf indecently to any of the 
riſoners. 
Mr. Baron Carter. Was his Behaviour good or bad ? 
Mr. Davueniſb. Very good; I never ſaw an ill Action of his in my Life, 
: . Brown was ſworn.) 
Mr. Baron Carter. What do you ſay ? 
Braun. As to what ? 
Mr, Baron Carter. As to Bliſs ? 


fir the Murder. of Thomas Blik, 
Mr. ds did ſee' him, and drank with him; ond he was ver) Mr. Baron Carter. What was the 


I faw it chere in Burleigb's Time, and never ſaw it uſed | 


at that Time, | 


the Country, and cau 


were ag Bruiſes in his Hea 


Dureſs ? 


being put in Irons ?—Sir Fohn Darnell. 
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(198) 
Mr. Brown, I ſaw. Bliſs when he fell ſrom the Houſe, and he complait- _ 


ed of both Legs; one was worſe than the other. 


Mr. Baron Larter. What was Afon's Behaviour towards the Priſoners 


in general ?—— Mr, Brown. Very good. 
John Bowdler vas ſtoorn ) 


15 Mr. Baron Carter. Wha do you know of Bl? 


Mr. Boewdler. I. was in the ſame Ward with him ſeven Months, and 


| he was very hearty and well. 


Mr. Baron Carter. How was. he after the Fall from the Houſe ? 
Mr. Bowdler. He had hurt one Leg by the Fall. I 
Priſoner's general Behaviour? 
Mr. Bowdler. I never had any thing but very good Uſage while I was 
there, which was three Years and three Monts. 
Mr. Baron Carter. Was the Priſoner there all that Time:? 


| | Mr. Bowdler. Yes. | 


- Mr. Baron Carter. 
into Priſon ? 


(Elizabeth Golling wes ſworn.) 
How was Bliſs after his Fall, when he was brought 


Mrs. Gefling. He had ſprained one of his Ankles, and was carried into 
the Sick Ward for three Months ; he lived 'at my Houſe, and ſaid, he 


| was as hearty: as ever in his Life, only as to the Sprain of his Ankle. 


Mr. Baron Carter. What was the general Behaviour of the Priſoner ? 
Mrs. Goſling. I never heard him have an ill Character, or chat he 
ſtruck any one in his Life. | We 
(Robert Greſham, the Man that kept the Dolphin Alebeuſe, was ſworn.) 
Mr. Baron Carter, What State of Health was Bliſs in after he came out 


| of Priſon ? Mr. Greſbam. In February 1726, or 1727 he came to lodge 


at wy Houſe, with two more, and lodged there near three Weeks. 
r. Baron Carter. Pray take Notice of the Queſtion that was aſked: 

What State of Health was he in ? | | 

Mr. Greſham. He looked pale, but eat his Victuals well. 
Mr. Baron Carter. Did he complain of any ill Uſage ? 

Mr. Greſham. I never heard him complain of any ill Uſage. | 

Mr. Baron Carter. Did you ſee him after he had been in the Country ? 

Mr. Gr:fpam- Ves; he came to my Houſe, I was not at Home when 
he came, but went up after; and he ſaid the Weather was too ſharp for 
him, and he caught Gold, and could not ſtay in the Country. 

(Jane Lapworth was 3 ) 

Mr. Baron Carter. What are you?; Mrs. Lapworth, Nurſe of the 

Hoſpital.' I was there on the 11th of March; Bliſs was in there a few 


; ny before. 


r. Baron Carter. What Condition was he in ? 

Mrs. Lapworth. He was ill of a Fever, Dr. Coatſworth had the Care of 
him, and he took Medicines for a Feyer and Flux. 

Mr. Baron Carter. When did he die ?-— Mrs. Lapworth. I went to 
the Hoſpital on the 11th, and he died on the 25th or 26th. 

Mr. Baron Carter. Did he ſay. what was the Occaſion of his Death ? 

Mrs. Lapworth, I heard him ſay no more, than that he had been in 

ht an Ague and an intermitting Fever. 

Mr. Baron Carter. What do you take to be the Cauſe of his Death ? 
Mrs. Lapworth. The Fever was the Cauſe of his Death, 
Mr. Aon. I deſire ſhe wy aſked, whether after he was laid out there 

or Face, | 
Mr. Baron Carter. What ſay you to that Queſtion, Woman? 
Mrs. Lapworth. His Head was ſhayed, and I ſaw no Wound, Bruiſes, 


or Scabs in any Part whatſoever, 


Mr. Acton. Pleaſe to aſk if his Wife was there.—Mrs. Lapworth. No. 
Mr. Acton. Did ſhe fit up with him in his Illneſs ? : 

Mrs. Lapworth. She ſat up one Night. 

Mr. Adlon. Pleaſe to aſk, if he 8 Blood or not. 

Mr. Baron Carter. Anſwer that. W hat do you heſitate at? 

Mrs. Lapworth. Not during my Time, from the 11th to the 26th of 


Marth. 


Mr. Harding. Did you ſee no Marks about him ?—Mrs, Lapworth. No. 
Mr. A#im. My Lord, I'll reſt this Part of my Defence here, but beg 
Leave to call ſome Witneſſes to my Character. | 
Mr. Baron Carter. Call who you will. | 
(Sir John Darnell, Serjeant at Law, and Judge of the Marſhalſea Court, 
was ſworn, ) 


Sir Jehn Darnell. My Lord, I did not hear any thing of this Affair, 


till I came here to the Aſſizes. I think, my Lord, *tis five Years ago 
ſince I had the Honour of having the Patent for Steward of the Palace- 
Court; and it is three Years ſince Acton has been in the Office that he 
now is in; and in all the Time that I have known, him both as Turn- 
key, and when he bame to be Deputy, I always thought him a very hu- 
mane Man. 
ſpent whole Days to mediate between their Keeper and them ; and never 
found but he was very willing to have them made eaſy. This only I muſt 
ſay, that he was careful of the Cuſtody of them. In my whole 
tion, I neither thought him cruel or ſevere, | 


I have often heard Complaints of the Priſoners, and have 


bſerva- 


Mr. Ward. Do 54. believe he was guilty of murdering Priſoners by 
| Mr. Baron Carter. I can't aſk him that Queſtion. | | 
Mr. Marſh. Was there no Application by Petition to you, as Judge of 


the Court, from the Deceaſed ? 


Sir Jahn Darnell. No; I never heard that he was a Priſoner. 
Mr. Marſh. Was there no Petition to 0 in relation to ſix Perſons 
o. 
(Edmond Halſey, E. was ſworn.) 
Mr. Baron Carter, Sir, the Priſoner calls you to his Character. 
Mr. Halſey. I have known the Priſoner ever ſince he was at the Mar- 


| fs; both before and fince he was Deputy, and never heard an ill Cha- 
racter of him, but that he was a very honeſt Trader, and a humane Man, 
and paid very well for what he had. 


Mr. Ward. Does he keep a Shop ?—Mr. Halſey, He buys Bread and Beer. 


| (Malthus Ryall, E. one of his Majeſty's Juſlices of the Peace for the County 


of Surry, was ſworn, ) 
Mr. Ryall. I have known the Priſoner better than twelve Months, and 


11 2 him improper for the Poſt he was in, from his too great Com- 
pA On. ; : [ | 


John 
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 Jobn Lade, E,. (one of bis Majefl's Naht of Peace for the ſaid County) 


Prisoner. 


* 
<> 


| * was fn... 9760 
M, Baron Carter, Lou muſt ſpeak co the general Charafter of the 


Mr. Lads. I live in the Neighbourhood, and moſt en, am ap- 
2 to if any Abuſes have been committed in the. Priſon; and I never 
have heard any Complaint of the ill Uſage of Priſon ers. 

Mr. Baron Carter. What is his general CharaQter? 

Mr, Lad. His genera] Character is good. © ge * 0 : ü 
. Mr. Hayſey was f ms. 
Mr. Hayſcy. The Priſonet\ was four Years a Servant wich my Father, 
and his Behaviour was very well ; he was a good-natur'd Man. 

Mr. Ward. In what Capacity did he ſerve your Father? © | - 


2 
- 
* 
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Mr. Hay/ey. As a Butcher. 8 mw W TH. 
| Fo oe John Morris was ſworn. oO 
Mr. Merris. For'almolt fifty Years laſt paſt I have viſited all the Pri- 
ſons about Londen, and I believe I have diſtharged three hundred poor Pri- 
ſoners, and I never found better Uſage in any Gaol than in this. 


7 


Mr. Xen. I deſire he ma give an Account what Sort of Place the 


Strong Room is. . 1. 5 * | 12 E f 
Mr. Morris. I have been of the building Trade, and have taken parti- 


cular Notice of the Strong Room; and Would chooſe it rather than any 
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1 1 have told you the Anſwer. 5 How en 
The next Witneſs, the Wife of the unfortunate Man, ſays}. that her 


ed with oy, aud the Lanz ig very tender, and irecte that 90 Pri. 
ſoner ſhall die in Gaol, but the Coroner's Inqueſt muſt ſit upon his Body; 
| and the Reaſon of that is, chat he ſhould not be Killed by the Ducel of 


the Gaol. PE. LOSS 
The Queſtion Rands ſingly; whether upon what you have heard, th 
has been IS Priſoner to Ni, that it has bach, 8585 


caſion of his Death. If that is ſo; then you will Had the Prifaner Guilty. 

M iſſen ſpoke much of the Eſtape; he talked about it, hut did nat know 
when he eſcaped ; he only goes to that. He ſays, that he neter did fe 
Acton beat him; but that he was well to ſome, and beat others, which 
came from the Priſoner's own Queſtion; therefore I was put en all it, and 


Huſband was there for a ſmall Sum of Money; but that is not material; 


ber Huſband was'almoſt famiſhed and ſtarved, and therefore attewpred x 


ſecond Time to eſcape. The Means he uſed to eſcape'is-not-material, that 
is not what you are to rely upon. Stie fays; there was! ſome Aſüſtance 
given him; a Rope was provided, and he unfortunately miſcarried in the 
Attempt ; and he was brought back into the Priſon again, and ſhe ſa bim 
beaten by Nichols, Page, and Rogers; and, what is remarkahle, the ſaw the 
Priſoner beat him with a Bull's-pizzle,- and the End of a Rope; that he 
cried-out, if he had any Mercy, he would have Mercy upon him. He then 
put him into the Strong Room. As to the Nature of the-Place, that is 3 


| 
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is boarded, and 
down a Ste. PEE | 
Mr. Alon. Pleaſe to aſk if any Wet could come in. 
Mr. Morris, I don't believe any Wet could get in. 
Mr. Marſb. It had not been built long when he ſaw it. 
| MM. Terrant; in the Borou | 


| P 
Mr. Terrant. I live in the Borough, and the ae. Cha- | 


\ 8 4 


racter as any one in the Neighbourhood, 


1 *: : 


Mr. Acton. I deſire, my Lord, he ma 


- 
©% 6 


- * 7 


Mr. Terrant. I was curious to ſee the Strong Room. It is 4 boarded 


Place of nine Feet Square. ene 
Mr. Baron Carter. Did you ſee it Mr. Terram. Ves. 
Mr. Baron Carter. Was it dry? — Mr. Terrant. It was. 


Mr. Baron Carter. Was there any Stench? — Mr. Ter rant. Itisvery cloſs! 


Mr. Marſh. When did you go to ſee it? 
Mr. Mar/h. Was it over the Common 8 


ewer ?---Mr. Terrant. No. 


Mr. Ward. Was it ay RA N ſaw it ?- Mr. Terrant. It was. 


* | r. Taylor, of the Borough. ' 4 
Mr. Aon. I defire he may acquaint the Court what is my Character. 
Mr. Taylor. In relation to his Character he is a very bonell 
Man of Humanity to all People. DER e 
Mr. Acton. l. deſire he may be afked as to the Strong Room. 


1 


Man, and a 


Mr. Taylor. The Strong Room is dry; there is a Drain runs ſome D. ſ- 


tance from it, but not near.it, 
| Ar. Whitaker, of the Borough. 


Mr. Whitaker, I have been with Acton in and out of Gaol, and never 


ſaw him do any thing ill. | 
Mr. Acton. Pleaſe to aſk him, my Lord, about the Strong Room. 
Mr. Baron Carter. Give an Account of what you know of that. 
Mr. Mbitater. The Strong Room is dry, there is no Drain runs under 
it, but there is a Drain about five Yards from it. | | 
Mr. Lamb was ſtuorn. 
Mr. Lamb. I have had the Happineſs of knowing him theſe three or 
Fur Years, He has had a a, Character, and was a Man of Humanity. 
Mr. Sydall, of the Borough, Apothecary. a 
Mr. Baron Carter. What was the Priſoner's Character? 
Mr. Sydall. Having had recourſe to the Gaol, the Priſoners told me he 
had a very good Character. | 
Mr. Brown was ſworn. 
Mr. Baron Carter. What Character had the Priſoner ? 
Mr. Brown, I believe as good as any Man's can be. 
Ms, Harriſon was ſworn. 

Mr. Harriſon. I have known his Character theſe three or four Years, 

and he is a very modeſt Man, and of a good Behaviour. 

Mr. Acton. My Lord, I humbly apprehend I have called a ſufficient 
Number of Witneſſes tomy Character, and will reſt my Defence here. I 
"apprehend it can't be conceived, that any Man can be guilty of ſuch In- 

humanity as is here laid to my Charge, and to live a Year. 
Mr. Baron Carter. You muſt not fay that; for then there could have 


been no Room for the Proſecution. 
Mr. Acten. By all Circumſtances, my Lord, this Man muſt certainly 


die a natural Death; and I 33 apprehend, that they muſt be miſta- 


ken in point of Time, for that no Irons were uſed the ſecond time of his 


attempting to eſcape. 
Mr. Mb. I would not be wanting to my Clients, and yet would pre- 
ſerve all Rule and Order, and muſt beg leave to obſerve 
Mr. Serj. Baynes. 1 have been concerned in ſeveral criminal Proſecu- 
tions, and never knew it admitted. 
Mr. Strange. The Priſoner is not allowed Counſel to ſpeak for him in 
his Defence; therefore the King's Counſel have no Right of Reply. It 
was not allowed in Huggin's Trial. 


Mr. Baron Carter, In Huggin's Trial, Mr. Juſtice Page and myſelf | 


would not allow it. 


Mr. Baron Carter. Gentlemen of the Jury, the Priſoner ſtands indict- 
ed for the Murder of Thomas Blifs. | 

To prove this, a great Number of Witneſſes have been called on the 
Part of the King, not leſs than ſixteen, to make good the Charge. 

The firſt Thing neceſſary to be proved is, that the Priſoner at the Bar 
had the Care and Cuſtody of the Prifoners ; for which Purpoſe John Wil- 
ſen was called, who proved that Darby was Keeper, and the Priſoner Ac- 
ten Turnkey and Servant, and acted under Darby. That Part ſtands 
plain, that the Priſoner at the Bar had the Care and Cuſtody of the Pri- 
ſoners; and if he has behaved in ſuch a Manner to Priſoners as Death en- 
ſues, he mult auſwer for it. Ibis ſaid, that every Priſoner muſt be treat- 


3 


* 
* 


| 


bother on the Common Side, This riſes ten Inches from the Surface, and 
covered at Top with a Tarpaulin; and the others go 
. F r + + $1. . ONS: Err 8 5 


| f6ner:on- Top of him ſeveral times, After he 


| 


Conſideration I ſhall take up by and bye. She ſays, ſhe ſaw him with an 
| Inſtrument of Iron on his Head; that the Blood came out of his Mouth, 
and out of his Thumbs; that he had Thumb-ſcrews on his Thumbs, 
| and Sheers on his Legs ; that ſhe ſaw>him flung\down, and ſaw the Pri. 
| treated him in this Man- 

ner, he began to relent, thinking he might die, and it was time for him 
to take Care of him, and ſent him a Piece of Meat. She favs; his Legs 
were ſwollen, his Body was ſwallen; ſhe got him à Pair of Storkings, 


be aſked as to the Strong Room. | but his Legs were ſo ſwollen, fie-could not get them on. Aſter this, 


when he was removed to another Ward, ſne ſaid, he grew ſomethiag bet- 
ter. That when he was diſcharged, he uſed his Endeavouts to gatiWorki 
(Gentlemen, you did obſerve the Queſtion: came from tlie Prifoner) but 
tho” he was with the Man that he treated with, be got another, hr .co6id 
not work, his Legs were ſwollen, and there were Marks on them. All 
' the Time, to the Tina he was put into the Strong. Room, be copfantly 
complained of one Breaſt and his Side; and aſterwards, when.h& became 
ſo bad that he could not work, he was put into the Hoſpital. One thing 
is very obſervable, that all his Diſeourſe was, when any one aſked him 
concerning his Uſage, that he ſaid, he did believe that he ſhould. never 
recover it, but would lay his Death to Aion ; this Evidence: was given 
by the Widow z ſhe was aſked by. a, Queſtion from the Priſoner, whether 
ſhe told her Siſſer of this? She ſaid, No; did you tell your Mother, Nog 
her Mother and ſhe were not upon good Terms, and ſhe never wWas with 
her but a very fhort Time. Then ſhe was aſkrd; if New/and. did vat ſend 
for her; the ſaid: Ves; it was thought that he was a very conſiderable Man; 
and when ſhe was aſked, what did he ſay to you, he ſaid, he would have 
her Huſband done 2 to. Then there was a Queſtion atked of Aber 
Long; as to Money, ſhe (BAH faid ſhe was to have; and BY ſays, that 
ſhe never did ſay any ſuch thing. Lat. 151 13.7 oa ot 
' Suſannab Dodd; ſhe gives you an Account that ſhe has ſeen Blfinrons 
in the Strong Room; that he was treated cruelly; that, he had then Screws 
upon his Thumbs. There was a very particular Circumſtance, that he 
deſired her to chew his Meat for him, for that he could not doit Himſelf, 
by reaſon of having the Scull- cap on; that ſſie carried him a Three- für- 
thing Mug of Ale, and the Screws were upon his Thumbs, therefore, ſhe 
was forced to give him the Drink, as he could not put the Mug to his 
Mouth to drink, becauſe of his "Thumbs being confined'> that ſhe ſaw 
Fetters, very large ones, on his Legs, and there was. a Pair of Sheers 
croſs his Legs; that he continued there two Days, and ſhe ſaw him after, 
and ſaw his Thumbs bleed; and the Strong Room was a Strong Room, 
and ledead, and that ſhe thinks it not an unhealthſul Room, 
Buller, ſhe gives an Account of his Attempt to eſcape ; and tells you, 
that ſhe ſaw the Priſoner beat him (Bliſs). with a Buli's-pizzle, and that 
when Nichols was beating him, ſhe ſaw him fling the Deceaſed down, and 
ſaw Acton ſtamp upon him three times, and ſhewed the Place of his Breaſt 
that he complained of, and that his Death was owing to ſuch-Uſage, It 
was his Belly and Stomach that he ſtamped upon, and that he was very ill 
when he did it; that both Legs were ſwelled ; but that he ſaid, he ſhould 
do very well but for the Pain in his Side. Sbe ſays, that the Strong 
Room was not fit to put in any human Creature; that he went out about 
Auguſt, and came about Chrifmas. The Priſoner aſked as to his Charac- 
ter: the ſaid, it was good and bad; and ſays, that ſhe heard there was a 
Complaint made, that A: was the Author of his Death. 
Mattheto Bacon taken no notice of, Sic MS. Wes > 
Mrs Gillis, ſhe agrees as to the Fall from the Houſe; and ſhe ſays, that 
NeJh:las, Page, and Rogers held B till 4 Ion beit him with a Bult's- 
pizzle; that he was carried to the Sick Ward. She was alked how long 
they were uſing him in this Manner; the ſaid, half a quarter of an Hour. 
Reputation is not ſo material to be made uſe oi; you are to conſider if 
the Fact was done. A 
The next Witnefs was one James A6b:t ; be ſaw Bis, (J will take itin 
his own Words) he ſaw him ſo drubbed, that he never ſaw any one ſo 
drubbed in his Life, with a Rope and Bull's-pizzle. He ſays, he did not 
ſee Acton there, but after charges him with it; and he agrees as to the- 
cruel Behaviour of Aden. If the Act was committed, he might be thete, 
and yet Acton not ſeen by him. He was aſked, as to his (Actan's) Cha- 
racter; and he faid, he ſaw him beat many. 1 
ATutthew Brandon fays, that his Legs were much ſwollen, and the Skin 
was broke; that he ſaw the Marks of the Irons. As to the Fall from 
the Houte, and the ſtraining of one of his Legs, he knows nothing of ite; 


| - . 7 > . , 'Y 
He ſwears directly to the Skin's being broke of both Legs; and he ſays, 


that he often talked with Bs, and he ſaid, that he did believe the Inju- 
ries he had received from the Priſoner would be the Death of him, and 
gave an Account, that the Marks.round bis Legs were circular; that it 
muſt be owing to the Irons, and not to ariſe by a Strain, is the Obſerva- 


tion the Counſel] make, but you will be governed by Senſe ms 
| y 
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FOE > fo bad, that the Irons were forced to be pulled off; that the 
| e ie and into his Ankle, they had eat very deep; that 
the Skin was broke, and they were ſore; this ſhe ſaw in the Sick Watd : 
That he was in ſo terrible a Condition from his Poverty; that he had no- 
thing to help him, no Cloaths, but a Piece of Blanket; ſhe relieved him, 
aud carried him ſome of her Huſband's Cloaths; It is remarkable, that 
he carried him a Pair of Stockings, and they would not fit; ſhe could 
not get them on. 8 
band was not a ie A | 
Peter Purchace ; he ſays, chat his Legs were very much ſwelled, and he 
tock it to be the Marks of the Irons; he ſaw his Thumbs very black, 
| which he took to de huft by the Thumb- ſcrews. 


| Al. * O_ * 


it to be occaſioned by the Irons; compares it to the Fetlock of a 
= cut with a Clog; x 4 the Strong Room was a Place of Terror, 
to keep them from bring diſorderly ; and that he heard Aden ſay to Bliſs, 
he thought he had given him enough, but he would give him more. 
| Edward Murfey fays, That he never ſaw any thing ſo much beaten in 

his whole Life z that his Legs were black, and blue, and'green. The 
| Counſel deſired. you, Gentlemen, to take Notice what this Witneſs ſaid, 
that he complained of his Side, which had been hurt by the Bruiſes he had 
received from Afton. | | at” | 

Roberts ſays, That he went to Mr. Darby upon a particular Occaſion ; 
but I can't mention to you what he ſaid, becauſe tis not Evidence; that 
he confirms. the others in ſome Meaſure, that he had rather have larger 
Irons; that his Legs were ſo ſwelled, that he could ſcarce ſee the Pair of 
Fetters on the Side, becauſe the Swelling came over. 1 

7 he King's Counſel called three Witneſſes, as to the Deceaſed work- 
ing at Southoate., Cowley ſays, he wanted Work, and he was willing 
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ſecond Day he treated him with Mutton Broth, Cc. but this is not ma- 
terial. But he ſays, he complained of his Side, and always ſaid he had 
received it from the Priſoner at the Bar; he ſaid, there were Holes in his 
Legs, and that Aon was the Author of his Death. . 

Coley, the younger, ſays the ſame; that they treated him like an old 
Acquaintance, and provided him with Broth; that the Man was ſo ſick 
he could not work; that his Legs were ſwollen black and blue, and he 
W complained of his Breaſt ; both ſhewed with their Hands how, * point- 

ing to their own Breaſt, and ſaid, he pointed to his; and that %% ſaid, 
if he died, he would lay his Death to that Rogue Aon. 

Parker ſays, That he was to be his Comrade, to be employed in ſome 
Taſk-work ; that though they laid him by the Fire, his Sickneſs increaſ- 
ed, and they brought him to Town in a Cart; and all his Complaint was, 
thro? the Injury he had received from Acton; that his Legs were ſwollen, 

Therefore, upon the whole, what Credit you will give to the Witneſſes 
for the King, is in your own Breaſts. ; 2 ; 

Now, as you have given great Attention to what has been ſaid againſt 
him, you will take, Notice of what has been ſaid on his own Part; if it is 
contradictory, I can't ſay any Thing to that, you will weigh them in an 
equal Balance, 5 
lle has called twenty-three Witneſſes, to anſwer the Evidence for the 
King, The firſt is, | © 73-4 

Samuel Bullock ; he ſays, That he ſaw Bliſs brought in after his Fall; 
that he had hurt his Ankle; but he ſaw no Barbarity uſed ; and ſaw him 
carried into the Sick Ward, The next is, 

Robert Holmes ; he ſays, That there were no Irons only on one Leg; 
and Aon always uſed him well, and if it had not been for Aon, he would 
have periſhed. This Character differs from what has been laid before 
you. He gave an Account that he caught a ſad Cold, which was the 
Occaſion of his Death ; he ſays, that he never ſaw him in the Strong 
Room ; and that as to his Health, it was very good the whole Time. 
This is their Opinion of Bliſs ; theſe People 9:3. make you believe that 
he was perfeE ly well, and had received no 1 from Acton. He ſays, 
further, that he met the Woman on Saffron-Hlill, he aſked how her Huſ- 
band did? When he aſked her, ſhe ſaid, ſhe thanked God he was dead, 
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mY (the Woman was glad to get ſhutof him) and ſaid he died of an Ague and 

get Fever. | 

and Chapman ſaw him after the Fall. The firft Place he begins with, is 
eaſt: the Sick Ward, and that Acton ſent Docter Draper, and that nothing was 
It done to him in the Yard. The Yard is the Place that the princ pal Evi- 
— dences ſpeak to; that the Priſoner was humane to him, that he had ſo 
u 


great Compaſſion for him, that he allowed him Two-pence Halfpenny or 
ng Three-pence a Day, till he was better; therefore, he would have you to 

believe he was a very humane Man, and that he could not uſe the Man as 
others ſay the Priſoner did. He ſays, that he was removed to the Pump 
Ward, and was Conſtable there, and came to the Tap ; that he ſaw him 
at Greſtam's very well, and ſaw him after he came from Southgate very 
well, It is very remarkable he ſhould never complain of Acton. He fays, 


he caught at SH; that the Strong Room was not ſo terrible a Place; 
hat it was a dry Room, though a Strong Room; that the Priſoners were 
ſo far from thinking this Room a Terror, that they choſe it; that he 

omplained only of one Leg, which differs from the other Witneſſes. All 
were converſant with it. 

Thomas Fletcher you will find was a Surgeon; he ſays, one Leg was 
ery much ſwollen, from the Fall he got; he ſaid it was a I umour, in 
is Way of Dialect; he went home, and brought proper Things, got 
ome Ointment and a Sear-Cloth. He ſays, that Bliſs told him he ſhould 
[ever have been diſcharged but for Aon. 

Themas IWhitfield ; he tells you Mrs. Bliſs told him, that her Huſband 
dad got Cold in the Country, and had a Fever and Ague. He was aſked 
n relation to the Strong Room, which he ſaid was the beſt Place on the 
ommon Side; that the Priſoner had a good Character, and gave Victuals 
0 many of the Priſoners that wanted, 

Robert It alter ſays, he was not privy to any ill Uſage Bliſs received 
rom the Priſoner; that he walked well, and talked heartily, and com- 


be Fall. He ſpoke in praiſe of the Pr:ſoner for his Humanity. | 
The next is Jun Cbepe; he ſays, Bliſi was well in the February before 


e died; he complained of nothing of the Priſoner; that after he was diſ- 
Vor. IX, | 


She ſays, they were her Huſband's, and that her Hui- 


Cem; be ſays, that his Legs were very much ſwelled, and appre- 


10 let him have it. The Man went down, and came up again, and the 


that he looked upon it that the Occaſion of his Death was, from the Cold 


lained of nothing, only one Leg, which he apprehended he had hurt by | 
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t for the Murder of Thomas Elif 
Mory Rinwdd: ſhe i, that the law kim very often, and that his 


et. A 


to concern herſelf; that a Man's 


(263) 


| Charged, he ſays, he went t Southgats ; that he came from thence, and 


aſter that complained of a great Cold. T 
' William Bland ſays, that he never ſaw the Priſoner miſuſe Blſt; that 


he complained only of his Leg; that he eat and drank well; that he ſaw 


him after he was diſcharged, and he ſaid, that the Priſoner had been civil 
and kind to bim, | + he | 


Wrſtbury fays, That he complained of one Leg only ; that he went into 


the Country and catched Cold, and that was the Occaſion of his IIlneſs. 


Funch; he ſays, that he lay with him in the Queen's Ward ſeveral 
Months. I don't apprehend he was in the Queens Ward, but he did 
prove him to be there, I will tell you how that Matter was: This Man 
ſpeaks to a conſiderable Length of Time after his eſcaping; the Tim is 
not ſettled, both are at a Loſs on the one Side and the other; it ſhould 
haye been reduced to a Certainty, becauſe the Indictment is confined to 
the Second Eſcape, He ſays, one Leg was bruiſed only, the other ſwel- 
led; that he liked to drink, and did not go to Bed, and fat up, and that 
was the Reaſon of it; that he ſaw Bliſs in the Hoſpital, and he ſaid to 
him that he had catched cold ; that he was at Work in the Country, and 
that he was brought into that Condition by an Ague and Fever; 

Hefter Long has given a long Evidence; I hope you have taken it, be- 
cauſe it is a yery long Evidence, and affects the Character of BI. She 
ſays, That the ſaw him ſeveral Times, and that he was a well as 
ever he was in his Liſe; that he was to go to his Maſter- for 
Seven Shillings and Sixpence, the Profits of his Labour; therefore 
he was fit to work, and had obtained that Liberty from A#on, It 
ſeemed ſhe had ſome Diſcourſe with Mrs. Bliſs, and faid ſhe was her Siſ- 
ter-in-Law, and ſhe deſired Leave to lodge with her. After the Death 
of her Huſband, ſhe never heard any Complaiat made about 5%; that 
four Months ago, a Gentleman ſent to her (Bliſs) to ſwear againſt Acton ; 
that Long was there, and Anne Bliſ5's Brother, and he cautioned her not 
ife ought to be taken care of with the 
utmoſt Caution ; that ſhe was to leave her Maſter, one Jennings, to go to 
another Place; and Jennings ſaid, that ſhe ſhould not make it up for forty 
or fifty Pounds, Her Brother ſaid, that if ſhe would make it up with Ac- 
ton, ſhe might have forty or fifty Shillings. Bliſs denies that ſhe had any 
Sum, that ſhe was never offered forty or fiſty Founds to ſwear, and her 
Maſter ſaid ſhe ſhould not take any, and adviſed her, that if they would 
give a hundred Pounds not to take it, to hinder the Proſecution. She 
(Bliſs) ſays, that Jennings let her have two or three Guineas, and ſhe 
went into another Service, and not being very capable, had two or three 
with her to lay it out for her, | , 

Cole ſays, That Anne Bliſs told him, ſhe was to have five Pounds for 
ſwearing againſt Addon. This Diſcourſe was upon London Bridge, How 
far you will think this probable, not having any other Diſcourſe, that ſhe 
ſhould immediately introduce this, I mult leave to you. 

Rogers ; he ſays, That he held the Man after the Fall ; that he ſaw 
him that very Day; that he complained only of one Leg, and that he ne- 
ver knew the 2 uſed. 

Grace ſays, That he had ſeen ſuch an Inſtrument in the Priſon, and 
that it was made uſe of to keep their Heads ſteady, when Felons were 
burnt in the Cheek; that this Inſtrument was never deſigned for any Pri- 
ſoner z that this was the County Gaol a few Years ago, and that it was 
not made uſe of ſince. 

Befwell ſays, He knew Bliſs when in the Sick Ward; that he was lame 
of both Legs; ſometimes was lame of one, ſometimes of both, but was 
w_ well in Health. | | 

amuel Daveniſh ſays, That he was with him frequently, and that he 
was always very well, only had a lame Foot, and ſaid he had no Irons 
on. The Priſoner aſked him in reſpect of his Behaviour ; he gives him a 
very good Character, that his Behaviour was juſt, charitable, and humane. 

rown ſays, I hat he complained of both Legs, one was worle than 
the other; and as to his Behaviour, gives him a very good Character. 

Bowdler, he was with him in the ſame Ward; and ſays, that he only 
complained of one Leg, the other was very well, and gave him a very 
good Character. | 

Goſling ſaw him carried into the Sick Ward, and ſays he only complain- 
ed of his Ankle, en p | 

Robert Grefpam ſays, That h&Todged at his Houſe three Weeks after he 
was diſcharged, and only complained of a Cold he had got from the bad 
Weather in the Country. | | 


Jane Lapworth, the Nurſe; ſhe is a very materal Witneſs indeed; the 


ſays, that he had an Ague and Fever, and gave a Deſcription of the diffe- 


rent Operations of it. He, poor Man, died of a Fever; he had Medi- 
cines applied by Doctor Ceatſworth, She ſays, ſhe apprehended he died 
of a Colo, which brought him into a Fever ; what was very remarkable, 
ſhe laid him out, and there were no Bruiſes on his Head; all bis Body 
was clean from Scabs, or any thing that looked like ill Uſage. 

Now, Gentlemen, what Credit this will receive from you, I can't ſay; 
but this Evidence ſtrongly contradicts all that have given you a different 
Account. I am very ola you have taken Notes; and I deſire, if I have 
made any Miſtake, you will tell me, on either Side, 

As to the Character of the Priſoner, his Witneſſes ſay he is a very hu- 
mane Man; and if you have them down, they are in Number ſufficient too. 

My Brother Darnell ſays, he has been Steward of the Palace Court about 
five Years, and never heard any Complaint againſt the Priſoner ; that it 
is three Years ſince Acton has been in the Office he now is in, and in all 
that Time he thought him a very humane Man, and never thought him 
cruel or ſevere, | 

Mr. Halſey ſays, he was a very humane Man, 

Mr. Ryall, Mr. Lade, Mr, Hayſey, give him a very good Character. 

pe hows of e ſays, That the other Rooms were under Ground, and 
this Strong Room was ten Inches above; it was a dry Place, and cover- 
ed over the Top with Lead. | 


Mr. Terrant ſays, That he thinks the Strong Room a very dry Place; 
and gives Acton a good Character. 


Then, Gentlemen, Mr. Taylor ſays, he was a Man of Humanity; 
and that there was no Drain near the Strong Room. 

Mr. Bowdler gives him a good Character; and four or five other Wit. 
neſſes have been called up, and given him a very gool Character. As 
to the Strong Room, I don't find much Evidence to affect the Priſoner 
as to x e is great Difference in Opinion as to What immediately 


gave 
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aye him the — to carry Wh of. A great many again ſay, that he 


id ſeem to be pretty well in Health; but what will particularly affect the 


n the whole, if you 


eee is what happened in the Priſon Vard. U 
-#re Tatished that the Priſoner treated B in that 
 Winneſſes faid, and that was the Occaſi 
treated Him ill, and beat him, you will find him Guilty; but if he was 
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Nor Guiry: © 
here are, great Contratidtions in the. Evidence, I ſcarce ever heard o 
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not ſo treated; and, it was not the Occaſion of his Death; you wo. find him | 
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0 Cl. of Arraigns. Gentlemen, ae you all er ted m_ 
8 Omner. Ves. 

. Cl. of Arraigns. Who ſhall ſay for you? 


 Omnes. F oreman. 
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"HY Pulau was' made for all Perſons concerned to attind. 
; 15 : Clerk of Arraigns. 
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bod Men that are impannelled to inquire, &. anſwer to 
hh, ames, and ſave your Fines. 

a et of -Arraigns. I illiam Acton, hold up your Hand. (hich he 

i did y You ſtand indicted by the Name of William Acton, &c. 

How ſayeſt thou, Milliam Acton, art thou guilty of the Felony and Mur- 
| der whereof thou ſtandeſt indicted, or Not Guilty ? . 

I illiam Afton. Not Guilty. 

Cl. of Ar. Culprit, how wilt thou be tried? 

William Afton. By God and my Country, , 

C. of Ar. God fend you a good Deliverance. 

He was alſo ſeverally arraigned upon two other Indiftments ; ; o we for the 
Murder of Robert Newton, and the other for the Murder of James 
Thompſon, to which he ſzverally pleaded Net Guilty, and we bimſelf upon 
IP and his "ning in Manner aforeſaid, 

+ Bock was made for Information, 
Ct. of Ar. Thou the Priſoner at the 

hear called are to paſs between our Sovereign Lord the King and thee, 

upon the Trial of thy Life and Death; therefore if thou wilt challenge 

them, or any of them, your Time to ſpeak is as they come to the Book 
to be ſworn, before they are ſworn. 

Then the ſame Pannel was going to be called over, which had tried him the 

: Day before. 

| pen which Mer. Paxton, the Sollicitor for the Crown, three An Times 
| infilled upen a new Pannel. 
Mr. Strange. The other Pannel cannot write; theſe are Men of Ability 


and Ex perience. 


Then the Pannel was called over. 
Mr. Ward. We challenge Robert Parkhur/t, we have an Affidavit ready 
to produce if Occaſion (but the Cheng being allowed, the Affidavit 


was not read). 
Then the Jury ſworn were as follows: 


| Thomas Cole, William Gofwell, William Browne, 
IA. les Poole, _ John Sigins, 2 Walter, 
Vincent Hollis, George Wadbrook, obert Patten, 

' Charles Bucklind, + Thomas Bandferd, James IH ellbeloved. 


Ch. of Ar. IWilliam Adlon, hold up thy Hand. (hich he did.) 

Mr. Strange. My Lord, you will pleaſe to admit him to the other Bar. 

Mr. Baron Carter. It {ball be allowed. 

. Cl. of Ar. You of the Jury, look upon the Priſoner, and hearken to 
his Charge, He ſtands indicted by the Name of William Acton, Kc. 
(prout in the Indictment mutatis mutandis.) 

Mr. Aon. I defire it may be read in Latin. 

Mr. Baron Carter. You had the Indictment Yeſterday read in Latin, 

| you found it no Advantage to you; if 605 purpoſe any Advantage by it, 
ou may have it read. 

Mr. Acton. I deſire my Counſel may ic read. 

Mr. Baron Carter. Let it be read. (Mich was accordingly done.) 
Mr. Harding. My Lord, and you Gentlemen of the Jury, I am Coun- 
ſel for the King. The Priſoner at the Bar ſtands indict 


* 


der of Jahn Bromfiel. The Indictment ſets forth, That 
We Will call our Witneſſes, and don't doubt, if we prove him guilty, 


but ou will find him ſo. 
M r. I/ard. Gentlemen of the Jury, you ſee what the Nature of the Indi&- 


ment is; it is for the inhumane and barbarous Treatment of 'John Brom- 
field, of which he died. If we ſhew you, that that was the real and true 
Cauſe of his Death, it cannot be doubted but that he put him to Death. 
Gaolers ought to treat their Priſoners with Humanity ; they are to con- 
| fine them in a Place of a ſecure Cuſtody, but not to treat them inhu- 
mane] 
| On the firſt of March, 1725, Capt. Bremfield became a Priſoner in the 
Mar ſbalſea Priſon, Gentlemen; he fell under the Diſpleaſure of Acton, 
the Priſoner at the Bar, and in order to ſatisfy his Reſentment, he beat 
him inhumanely and unmercifully, that the Marks and Strokes of the 
Blows were vilible after his Death. Not ſatisfied with this, he put him 
in double Irons, which the Man could ſcarce well bear; and put him 
into a Hole which is damp, dirty, and ſtrait; ſo that he could not ſtand 
upright, or lie at length : He was kept there for ſeveral Days. The Pri- 
ſoner then began to relent, and took him into another Place, but did not 
take the Irons off at that Time; but the Man having contracted an ill 
State of Health, when the Priſoner thought it would be the Occaſion of 
his Death, he then took off the Irons; but that was too late, for he ſoon 
died. This, Gentlemen, will ſhew you the Reaſon why, conſequently, 
the Coroner's Inqueſt ſhould have fat upon the Body of Captain Brom _ ; 
but no Coroner's Inqueſt did fit; and the Reaſon is plain that it did not, 
for if it had, they would have ſeen that he had come to his Death by a 
violent Occaſion. If we prove this to be the Caſe, Gentlemen, you will 
do Juſtice to your Country, and find him guilty. 
We will call our Witneſſes to prove the Facts. 
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ar, thoſe Men that thou ſhale | 


| 


be the Mur- | 


ur; The Trl of v Willen "TIT 2 FG Murder of Tale Browe1eLD, at e e, 2 
in Surrey, before the Hon, Mr. Baron ern Auguſt 2, 1729. 


| Chandler's Shop. The Captain was carried into the Pound. 


| omitted, it is no Evidence, 


i 


feld have, 


William Wheeler was 
Mr. Ward. Do you know the Priſoner at the Bar? 
Mr. M heeler. Ves. | | | 
Mr. Ward. Do you know whether he was Turalioyia mat | 
Mr. I becler. He was Turnkey to Mr. Darby. 
Mr. Ward. What was the Buſineſs of Turnkey? =: 
Mr. #hecler. To take care of the Priſon and Priſoners. DAE 
Mr. Ward. Did you know Captain Bromfield to be a Priſoner then 
Mr. I heeler. Ves; he was a Priſoner in the Beginning of the Year 172; 
Mr. Ward. Give an Account of what Uſage you ow Captain Bram 


Mr. Wheeler. I lodged i in the ſame Room with him. We were lockel 
up; and coming down Stairs there was a Hatch, which was locked, ant 
one Perkins kept the Key of it Fenn he * Words to let ets Brow 

'd come down. 

Mr. Ward. What was Perkins * 

Mr. peeler. Servant to the Gbr. 

Mr, Ward. Go on. | 

Mr. I#/heeler. There were ſome Words paſſed ; but at laſt Perkin dd 
let the Captain down, and he went into the Chandler's Shop, and Pertin 
and the Captain fell into greater Diſputes; and the. Captain took a Knife, 
and jabbed it into Perkins's Breaſt, | 

r. Ward. Did you ſee Acton there ? 2 
Mr. Baron Carter. What did he do then? 
Mr. Mbeeler. He dropt down the Penknife, and it was found in the 


Mr. Baron Carter. Where is the Pound ? 

Mr. J/hecler. The Pound and the Chandler's Shop join. 

Mr. Baron Carter, Where was he carried from thence ? 

Mr. II beeler. He was carried from the Pound to the Lodge ; ; further 
could not ſee. He took him away refractory. 

Mr. Ward. Did you ſee him with Irons on: 

Mr. I beeler. 1 os him with Irons on in the Evening. 

Mr. Fe/ter. What did Acton order? 

Mr. beeler. After the Court broke up, Acton came down 6 ſpoke 
to the Captain ; and asked him, what was the Reaſon that he ſtabbed th 
Man in a Paſſion. 

Mr. Ward. Did you ſee the Fetters on ?---Mr, Wheeler. 1 did. 

Mr. Ward. How long was he confined in the Hole? 

Mr. Mbeleer. He continued in the Hole from the Time he was this 
out of the Lodge, till the next Day Nine of the Clock. : | 

Mr. Ward. id you ſee Acton wi & ene eren Part of this Time! 

Mr. IVheeler. When Acton had ironed him, he turned him over fron 
the Maſter's to the Common Side. | 

Mr. Ward. How long had he the Irons on ? 

Mr. I#heeler. He had the Irons on about five Days; Aan ſent hin 
from the Hole to the Common Side, to George's Ward. 

Mr. Ward. When did he die? 

Mr. 71 heeler. He died the latter End of June 

Mr. Baron Carter. When did he die ? 

Mr. IA becler. About four Years ago, the latter Part of Jo 1725. 

Mr. Baron Carter. Tell me when the Fact was ? 

Mr. Wheeler. I can't tell the Month. 

Mr. Ward. Did you ſee him after he was dead? Mr. Wietler Ys. 

Mr. Ward. What Condition was his Body in? | . 

Mr. I#/heeler. It was all black. 

Mr. Ward. What was the Occaſion of its being black? 

Mr. II heeler. It was ſaid to be the Jaundice. 

Mr. Ward. When did it turn black? 

Mr. IA beeler. It turned black after his Deceaſe. | 

Mr. Ward. Was it one continued black, or was it in Streaks? 

Mr. Hheeler. It was one intire black. 

Mr. Mard. Did. the Coroner's Inqueſt fit upon him? 

Mr. Baron Carter. That is no Charge upon the Priſoner. It was! 
in Fiens's Caſe; if the Coroner's Inqueſt had ſat on all others, — IA 
not ſat upon this Man, then this had been Evidence; but as ds general) 


Hugh Martin was ſworn. 

Mr. Ward. Did you know Capt. Bromfeeld ? 

Mr. Martin. Yes; he was Priſoner about the Beginning of the Year 17 

Mr. Ward. Give an Account of what Uſage he received from Am 

Mr. Martin. He was Bedfellow with me in the Nurſery Ward, ande 
a Court Day he was down in the Chandler's Shop; and one of 48 
Servants would have had him go up into his Ward, but he refuled to gf 
and, upon that, the Servant would force him up. 

Mr. Ward. What is the Servant's Name ? 

Mr. Martin. Fobn Perkins. 

Mr. J/ard. Go on. 

Mr. Martin. As they had a Scuffle together, Capt. Brom ſed private 
ſtabb'd him, and dropt down the Knife. There was an Outcry, 
Doctor was ſent for; and in the Time that he was called, Afon's * 
vant carried the Captain to the Common Side. 


1 A, we 


On 


" Mr Ward. Was Him there at that Time? 
Mr. Mr I did not ſee Afton... | 
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Mr. Hard. Who took him away Mr. Martin. Atm's Servants, 
Wir. Bard. Did #2 give any Orders? Mr. Martin. I don't know. 
Mr. Did you fee Aton in the Yard ?! — Mr. Martin. I faw Ac- 


| zen in the Yard, or between that and the Lodge. 


Mr. rd. Which Way was Captain Bremfield carried? — Mr. Martin. 
He was taken out of the Chandler's Shop, and carried through the Pound. 
Mr. Ward. Was Aalen in the Chandler's Shop, or Pound ? 
Mr. Martin. No. 8 ; „%% 
Mr. Nurd. Did you ſee Acton before Captain Bromfield was carried into 
the Yard? 5 ; | 
Mr. Baron Carter. You ſay you-ſaw Aon in the Yard, and that Cap- 
tain Bromfield was put on the Common Side ?f ——Mr. Martin, Yes. 
Mr. Ward. After he was brought into the Yard, did you ſee any 


Thing done to him ? Mr. Martin. I did not fee any Thing done to 


him, uſe I could not go out, I was confined. 
Mr. Ward. Did you ſee any body beat him: 
Mr. Martin. No, but | ſaw Irons on him. 
Mr. Ward. What Irons? 1 ; | op” 
Mr. Martin. They were double Irons; I ſaw him come out of the Hole 


| the next Morning with Irons on, between eight and nine o'Clock, | 


Mr. Ward. Who put him in the Hole? 
Mr. Martin. I was not there to ſee it. 
Mr. Ward. What Sort of a Place is the Hole ? | 


Mr. Martin. It is a little Place under the Stairs; a little bigger than a 


ge Coffin in Width and Length. ; 


r. Ward. Did he lye or ſtand ?—Mr. Martin. He ſtood, but could 
hardly ſtand 3 he had nothing but the Earth to lie on. 
Mr. Ward. Was the Earth wet ?—— Mr. Martin. It was dampiſh. 


Mr. Ward. How do you know? Mr. Martin. I ſaw it at that Time. 


Mr. Harding. Was there any Door to it Mr. Martin. There was. 


Mr. Harding. When it was ſhut, was there any Place to let in the 


ight ? | | 
n 12 Martin. There was the Key-hole, and a Crevice of the Door. 
Mr. Hard. When did he come out? 
Mr. Martin. Between eight and nine O'clock the next Morning. 
Mr. ard. Where did he go afterwards ? 
Mr. Martin. Afterwards he lodged in Georges Ward, oppoſite againſt 
the Hole, upon the Left-hand ; I think it is called George's Ward. 
Mr. Ward. Had he Irons on in George's Ward? Mr. Martin. Yes. 
Mr. Ward. How long ?—Mr. Martin. I don't know. 
Mr. ard. Did you ſee him after he was dead? 
Mr. Martin. I did ; I helped him into his Coffin. His Body was a ſad 
Spectacle; but I can't ſay whether by the Diſtemper or not. 

Mr. Hard. What State of Health was he in before he was confined in 
this Hole? Mr. Martin. He was in good Health on the Day the Scuffle 
happened. | | 

Mr. Ward. What ſized Man was he? 

Mr. Martin. A middle-ſized Man. 
Mr. Ward. Was he in bodily Health ?—Mr. Martin. I did not diſcern 
his Body; he was healthy, and eat his Victuals when he had it. 
Mr. ard. Did you hear him complain of any Illneſs ? 
Mr. Martin. I never did. 
Mr. Harding. How did he appear ? a 
Mr. Martin. As a Man uſed to appear with Irons on. He was altered 
miſerably after, about a Week before his Death 

Mr. Harding. How long was it from the Time of his coming out of the 
Hole, to the Time of his Death ?—— Mr. Martin. I believe it may be 
three Weeks or a Month, to the beſt of my Knowledge. 

Mr. Harding. How ſoon did you ſee him after he was taken out of the 
Hole?! —- Mr. Martin. I ſaw him the ſame Morning he was put in 
George's Ward. 

Mr. Harding. How was he then ?——Mr. Martin. He was in good 
Health, but went cripling by, having the Irons on. 

Mr. Harding. What do you apprehend was the Occaſion of his Death ? 


Mr. Martin. I believe the ill Uſage, and lying in the Hole, were the 


Occaſion of his Death, and for want of Neceſlaries, | 

Mr. Acton. When he was in George's Ward, whether he did not lye in 
a Hammock ? Mr. Martin. He lay under a Hammock. 

Mr. Baron Carter. What Diſtemper do you look upon it he died of? 

Mr. Martin. Some People were apt to judge that he died of the Jaundice. 

John Saunders was ſworn.) 

Mr. Ward. Did you know Captain Bromfield ? | 

Mr. Saunders. I did; he was a Priſoner on the Maſter Side; he came 
on the firſt of March, 1725. 

Mr. Ward. Give an Account of what Uſage he had. 

Mr. Saunders. It was upon a Court Day, at the latter End of May, 
Captain Bromfield was brought up from the Maſter Side to the Common 
Side, and there locked up. 

Mr. N ard. Did you fee him brought along? 

Mr. Saunders. He was brought along by 3 and Nichols, and Acton 
followed, and ordered him to be taken to the —— 2 and ironed, and 
from thence they brought and put him into the Hole, under the Stairs, 
adjoining to George's Ward. | 

Mr. Ward. How long did he continue there? 

Mr. Saunders. Three or four Nights and Days. 

Mr. Ward. Was he let out in that Time ?—— Mr. Saunders. He was 
let out ſometimes, when they thought fitting, to eaſe his Body. 

Mr. Ward. What Sort of a Place is it? 

Mr. Saunders. It is a Place under the Stairs, which a Woman uſed to 
put Greens in; it was not fit fora Chriſtian to be in ; there was no Floor, 
and a Cold Place, and there was nothing to fit on, but what the Woman 
put her Greens on, which was an old broken Chair. 

Mr. Ward. Did you ſee him there ? | 

Mr. Saunders. I ſaw him every Day. 

Mr. Ward. What ſized Man was he? 

Mr. Saunders. He was taller than me, and I don't believe he could ſtand 
upright in the Hole. | | 


for the Marder of 


Mr. Saunders. I faw Captain 


. 
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Mr, Ward, Could he tye down PM. Saunders, He could not I/: 


at Length, and he oe not lye down, it was ſo damp and wet, 
di 0 


Mr. Ward. What did Acton ordert? N og ey, 
Mr. Saunders. Acton otdered him to be taken to the Lodge; and ironed; 

Mr. Baron Carter. What did he order after? | 
Mr. Ward. Was there any Application made to Aon? 1 

Mr. Saunders. One King attended Brem field, and Bromfie!d deſired me 


to go along with him to Aden; and I ſaid it was more proper for King. 


Mr. Baton Carter. Anſwer my Queſtion. 2 | 
romfield carried into the Lodge, and from 


thence immediately into the Hole. | 


Mr. Ward: Was Helen there ? —Mr. Saunders, I faw Man there at 


the Time when he was carried to the Hole. _— 
Mr. Ward. Was he by when the Irons were put on? 


Mr. Sawnders. He was by then, and ordered the Captain to be carried 
from the Lodge into the Hole. | 

Mr. Ward. Was he firſt ordered to the Lodge? Mr. Saunders. That 
Order to carry him to the Lodge was firſt given. 

Mr. Ward. What did he order after? 

Mr. Saunders. He then ordered him to be carried into the Hole. 

Mr. Ward. Whether you ſaw any other Force or Violence uſed to 
him by any one ?—— Mr, Saunders. As to this Purpoſe, Acton came him- 
ſelf, and faw the Irons put on. | | 

Mr, Ward. Were the Irons taken off? Mr. Saunders. J heard they 
were taken off by King and Rogers, with Darby's Leave. 

Mr. Ward. Where was Captain Bromfield put, when he was taken out 
of the Hole ?-—Mr. Saunders, He was carried into George's Ward; [ 
went with him into the Ward, 4 

Mr. Vid. Were his Irons taken off then ? | 

Mr. Saunders. They were taken off when he was ill and weak. 

Mr. T/ard, What State of Health was he in before he was put into 
the Hole ? —— Mr. Saunders. He appeared to me to be a Man in perfect 
Health; if he had any Diſtemper, I did not know it, 

Mr. Mrd. Do you believe his being confined in the Hole, and the 
ill Uſage, were the Occaſion of his Death? Mr. Saunders. I do, in 
my Conſcience, believe they were the Occaſion of his Death. 

Mr. Ward. How long did he live after this Uſage? 

Mr. Saunders. I believe, from his being firſt put into the Hole, to the 
Day of his Death, was about fourteen Days. 

Mr. Yard. Did you ſee him after he was dead! 

Mr. Saunders. I helped to put him into his Coffin, and his 
of ſeveral Colours, black and yellow. 

Mr. Ward. Were there any Marks upon his Body ? 

Mr. Saunders. I ſaw no Marks. 

Mr. Harding. Was ou with him when he died ? | 

Mr. 8:und:rs. I ſtaid by him when he died; (he ſaid the Night before 
he ſhould not live till Morning) and he gave me his Hand, moved his 
Mouth, but could not ſpeak. 

Mr. Ward. You was with him when he died; did he declare then, or 
at any other Time, what was the Cauſe of his Death? 

Mr. Saunders. The Night before he died he declared, that the Pu- 
niſhment (which was being put in Irons, and confined in the Hole) was 
the Occaſion of his Death, In the Morning he could not ſpeak. 

Mr. Ward. Was there any Corener's Inqueſt ſat on the Deceaſed ? 

Mr. Saunders, No, there was no Coroner's Inqueſt fat upon any one then. 

Mr. Baron Carter. If the Coroner's Inqueſt had ſat upon all others, and 
not ſat upon this Man, then this had been Evidence ; but as it is not ge- 
nerally fo, it is no Evidence, | 

Mr. Ward, How ſoon was he buried after he died ? 

Mr. Saunders. He was hurried away, I believe, the ſame Day of his Death. 

(Martha Johnſon was favorn. ) 
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Body was 


| 


Mr: Ward. Did you know Captain Bromji:ld ? —Mrs, Fohnſon. Ves. 

Mr. Ward. Give an Account of the Uſage he had. 

1 zn. I never ſaw any thing done to him. 

Mr. Wurd. Did you ſee him in Irons ? Mrs. 7:hnſon, I ſaw him 
come out of the Hole in Irons, and go into George's Ward. 

Mr. Ward. Who brought him out ? | 

Mrs. Zohnſon. When the Door was unlocked, he came out of himſclf. 

Mr. Ward. Did you ſee him after he was dead? 

Fob. I ſaw his Body. 

Mr. Baron Carter. When you ſaw his Body, did you ſ:e any Marks? 
on NO. His Body was covered when I ſaw it, he did not lie naked. 
Mr. Ward. We ſhall call no more Witneſſes ; for if what Jobn Saun- 
ders ſays is true, it is a full Proof of the Indictment. 

Mr. Baron Carter. You have heard the Charge and Evidence againff 
you, you may now proceed upon your Defence, 

Mr. Aclon. Captain Bromfield ſtabbed Perkins, and I went for # Surgeon, 
and whilſt I was gone, Bromfield was put in Irons. Mr. Darby had him 
put in Irons, till the Man was out of Danger. After this, he was very 
well; and had the Yellow Jaundice, of which he died. 
ner's Inqueſt, there was none ever fat upon the Bodies of any Priſoners at 
that Time. | 

Mr. Baron Carter. You are not to anſwer for that. 

Mr. Acton. I will call my Witneſſes, Call George Carew. 

(George Carew was ſworn.) 

Mr. Acton. My Lord, one Witneſs ſays, that Captain Bromſield con- 
tinued one Night in the Hole, and the other ſays, he continued two or 
three Nights. Did you ſee Captain Brom field ſtab Perkins ? 

Mr. Carew. Acton went for a Surgeon. 

Mr. Aon. What was done whilit 1 went for a Surgeon ? 

Mr, Carew. 7obn Littleton, whe was Turnkey, came in with two or 
three more, and took Bromfield from the Pound, and carried him to the 
Lodge, and ironed him. 

Mr. Adlon. What was done with him after? 

Mr, Carew. He was brought on the Common Side, and there ordered 


to be put in George's Ward. 


Mr. Baron Carter. Who brought him there ? 


Mr. Carew. Fohn Littleton; 
Mrs, 


As to the Coro- 
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D ole Mr. Carew. No. 
* Baron Carter. Who put mm in * 


5 NI. Acton. 
1 Carew. I him come out of the Hole, and er wall: in 
ealth. | 
Mr. Ward. He has contradifted vital : he juſt now. faid, he en- 
Tied from the Common Side to George's M ard. 
MIx. Baron Carter. If the Man miſtakes, you muſt allow him ee 
big ſelf! How ſoon after he came out of the Hole did you ſee him? 
r. Carew. The next Day, I ſaw him walk about the Vard. 
Mr. Aen. Pleaſe to aſk, whether Bromfidld was in Irons Wy re- 
turned back from the Surgeon. 
Mr. Carew. Yes, and he was put on, the Common Side. 
Mr, Acton. When did he die ? 
1 Mr. Carew, He was on the Common Side a Month before he had s any 
ickneſs. '\ 


Mr. Baron Carter. What Diſtemper did he die of? 
Mr. Carew. Of the Black Jaundice, as it was given out in the Gaol. / 
| — Acton, Did you ſee him a Week before he died? 
r. Carew. Yes, and his Face was yellow and black. 
Mr. Ward. You ſaw him when the Scuffle happened; he! was very well 
* ?---Mr. Carew, I can't ſay he was very healthy in 'Confticution. 
Mr. Ward. Who carried hink to the Hole? | 
Mr. Carew. He was carried by Jobn Littleton to the Place. 
Mr. Ward. Were there no Orders given by Acton ? 


. = 
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for bim; he was gone for the Surgeon, as he ſaid he would. 
Mr. Ward. W o carried him to the Lodge ? 


Common Side. 

Mr. Hard. Was not the Common Side ſhut 7. Mr. Carew. It wathen. 

Mr. Hard. How did he get in ?- Mr. Carew. He was let in. 

Mr. Ward. How long did he continue on the Common Side 5 

Mr. Carew. Six Weeks. | 

Mr. Ward. Was he not put in the Hole? 

Mr, Carew. I don't know that he was in the Hole at all, for I ſaw him 
put on the Common Side. 

Mr. Harding. After the Stroke with the Penknife, was not CO 
ſeized ?---Mr. Carew. No. 

Mr. Harding. When did Acton come ? 

Mr. Carew. Acion came down when Bromfield was in the Pond, 

Mr. Harding, How long was Acton gone 7. -- Mr. Carew. Some Minutes. 


for the Surgeon ? 

Mr. Baron Carter. I muſt not hang a Man upon a might or might not. 
Did Acton come back with the Surgeon ?---Mr. Carew. He brought the 
Surgeon back, and ſtood by till Perkins was dreſſed. | 

rancis Cartwright was ſworn. 


Matter. 

. Mr. Cartwright. Mr. Acton came out of the Court into the Pound, 
hearing a Noiſe, and they told him that Captain Bromfield had ſtabbed 
Perkins ; Bromfield was ironed, and Littleton put him into the Hole, with- 
out Acton's Directions. 

Mr. Baron Carter. Was he in the Pound before Acton dame down? 
Mr. Cartwright. Yes. 

Mr. Baron Carter. Did Acton fay an Thing about ironing him ? 

Mr. Cartwright. No, but ſaid, that he would fetch a Surgeon. 

Mr. Baron ter: When was he taken out of the Hole ? 

Mr. Cartwright. He was taken out in about ſix Hours. They uſually 
lock up the Priſoners at nine o'Clock at Night, after Lady-Day, and he 
was taken out, and put in George's Ward, about that Time, 

Mr. Baron Carter. How long did he remain there ? 

Mr. Cartwright. He ſlaid there three or four Months after the Thing 
was done. 

Mr. Baron Carter. Who uſed to lock the Priſoners up ? 

Mr. Cartwright. The Servants to Acton uſed to lock them upevery Night. 

Mr. Baron Carter. Anſwer me another Queſtion. What State of Health 
was way ng Bromfield in?---Mr. Cartwright. He was always a very 
weakly Man, but very miſchievous. | 

Mr. Baron Carter. When was he taken ill! 

Mr. Cartwright. After I was gone. 

Mr. Baron Carter. Was he ill whilſt you was there! 

Mr. Cartwright. He was not ill, only poor and weak. 

Mr. Ward. When was Bromfield ironed ?---Mr, Cart. Littleton ironed 
him, while Acton was gone for the Surgeon, and put him into the Hole. 
Mr. Ward, Where was he ironed ? 

Mr. Cartwright. He was carricd firſt into the Lodge and ironed, and 

then put into the Hole, 

Mr. Hard. Where is the Hole ?---Mr. Cart. On the Common Side. 

Mr. Ward. Did you ſee George Carew there? 

Mr. Cartwright. I don't know whether he followed him down. 

Mr. Ward. Did Carew go along with Zitticton, when he put him into 

the Hole! '!---Mr. Cartwright. I can't ſay, whether he did or not. 
Joſeph Wood, a Surgeon, was ſworn. 

Mr. Acton. Pleaſe to aſk him, my Lord, if I came to fetch him. 

Mr. Baron Carter. What ſay you to that ? 

Mr. Nod. Acton came to me, and deſired me to go along with him; 

which I did, and found a Perſon ſtabbed in the Breaſt. The next Day I 

went to the Perſon who had wounded him, and I aſked him how he could 


be ſo barbarous. 
What State of Health did 
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Mr. Baron Carter. That is not material. 


r. Carew. John Littleton put him in. 155 VVV 
6 Baron Carter. How long did he continue there ? | Bas * 
r. Carew: Three or four Hours, as I heard. 3 


Mr. Baron Carter: Did Mg oy Din pg bio into 


HS for a a Surgeon. 
1 ard. What Time did you ſee Brunfield? 33 Bs 
How was he after he came out of the Holes as e e. | | 


Mr. Baron Carter. When did he die ?- Mr. Carew. In fix Weeks Time. I 


Mr. Carew. Acton was gone before Fohn Littleton came into the Pound | 


Mr. Carew. Littleton carried him to the ; 3 and after that to the 


Mr. Harding. Might not Acton give Orders to Littleton, before he went | 


Mr. Acton. I deſire, he may give an Account of what he knows of this 
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forth, 
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Ae, Wiitie tif you ka 1 EE _ 

"Mr 2 Did you fay any Thing to him? 

3 Wd. Teac, I find” iS are ironed : I N you V deſerve. its and 
by — that Dariy ordered 4 im to be ironed, and W ga Acton, wen 
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Mr. Food. The next Morning, about nine 0 TM oo 1 
Mr. Ward Where did you ſee him ?---Mr. Wd, In the Ya, 
Mr. Ward: How long did you ftay chere 
55 1 1 ſtaid there a trifling Time, n balkan . a 
im * 
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25 
Lewis Jones, N 4 rain 


Mr. ow 1 4efire my Lee, he may give "nh Asbest of Stat 0 
nous as to Captain Bromſiel. 
Mr. Jones. Bromfield came in April from the Maſter Side to the Con. 
mon Side, and was put in Irons by Fohn Littleton. _ | 
Mr. Acton. Pleaſe to aſk what State of Health he was in. | 8 

Mr. Jones. Bromfield was in a ſad State of Health, he fell bk of the 
Gaol Diſtemper, he had the Jayndice on him. 

Mr. Acton. What did he die of ?---Mr. Jenes. A Fever. 

Mr. Acton. How do you know ? 
Mr. Jones. I am a Surgeon; I took Notice of him —— | 
Mr. Acten. How did I behave myſelf to Captain Bromfield ? . 
Mr. Jones. You was kind to him at all Times. 

Mr. Acton. Pleaſe to aſk, my Lord, how I behaved. myſelf to "0 Pri. 
ſoners in general. 

Mr. Jones. Acton would never ſuffer any Thing of Hardſhip. 

Mr. Acton. Have you ſeen any Acts of F W 

Mr. Jones. Both your Pocket and your Table hive 2 made uſe of. 
Mr. Baron Carter. Did you ſee Captain oma; te in the Hole ? 
Mr. — I faw Nobody put in the Hole. by 
o_ ard. Did not you ſee Bromfield in the Hole? 

Mr. 


+ wh 
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ones. I never ſaw him in the Hole. | 
arding. I beg leave to make an Obſervation (and was going * 


more than the Record. 
Mr. Harding. I opened no more than the Fact. 
Mr. Baron Carter. Gentlemen of the Jury, the Priſoner at the Bar 
ſtands indicted for the Murder of Job Bromficld, The Iadictment ſets 


'You are to conſider, whether yo 


ſe], that is not proved to you, is to have no Weight with you. It is ſet 
forth, that he was beat, and that the Marks and Strokes were upon him. 
I don't obſerve by the Evidence, that any Stroke was given to the Ma an at all. 
Gentlemen, let the Conſequence be what it will, Evidence is to de- 
termine every Man's Fate. 
The Indidtinent ſets forth, that Darby was Keeper of the Gaol on the 
15th of July, and that Bromfield died the ſecond. 


and all this is laid to be in the Space of five Days. 

Wheeler, the firſt Evidence for the King; he ſays, that Acton, was 
Turnk and Servant to Darby ; that he knew Bromfield; that he lodged 
in the urſery, and coming down the Stairs, there was a Hatch upon the 
Stairs, and Perkins kept the Key; that he and the Captain quarrelled, 
and that they went into the Chandler's Shop, and quarrelled further, and 
then "romfield ſtabbed him with a Pen-knife, and thereupon dropt the 
Knife, He was carried from thence to the Pound, and carried from thence 
wo, to the Lodge, and was cefraftory ; but he did not hear Acton order 

hin 
e ſa - Gentlemen, that he ſaw Fetters on him, when he came out 
of the Hole the next Morning ; and that he was turned from the Maſter's 
to the Common Side; that his Body was all over black, and turned fo af. 
ter his Deceaſe. 
Blackneſs. 

The ſecond Witneſs, Hugh Martin, ſays, that he knew Captain Brom 
feld; that he was his Bedfellow; that he ſaw the Captain in the Chand- 
ler's Shop, and Perkins refuſed him a Favour, and Bromfield ſtabbed himz 


„ä CEO 
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to the Court-Houſe. That he ſaw Bremfie/d on the Common Side with 
Fetters on, and ſaw him in the Hole, but ſaw no Beating ; that he conti- 
nued in there all Night, and the Hole is a little Place, has no Floor, 

is damp ; that there is no Place to let in the Air and Light, but the Key- 
hole and Crevice. He ſays, that he ſaw Bromfield in George's Ward in 
Irons ; that it was three Weeks or a Month before he died ; that he wanted 
Neceſlaries, and that he was apt to judge he died of the Jaundice. 

On the 1it of March, 1725, Saunders ſays, that Bromfi:!d became a Pri- 
ſoner; that Nichols and Littl:ton brought Bromfieid along; and that he 
ſaw him ironed by Acton's Orders. This is the only Witneſs that ſays Acton 
ordered it. That Bromfield, he believes, was in the Hole three Days, it 
might be a little longer ; that the Hole was under a Pair of Stairs, there 
was no Light, nothing in it, but a Piece of a Chair that a Woman ſet 


lie down, becauſe it was ſo wet; that King and Bromfield ſpoke to Acton to 
take the Irons off, but he could not do it without Darby's Order, It was 


hat he ſaw his Body after he was dead, and it was 
He was aſked, if he ſaw any Sign of a Stroke on his 


caſion of his Death. 
of ſeveral Colours. 
Body, and he ſaid that it was all of a Colour. 
him, that the Uſage of the Hole, and the Fetters, where the Occaſion of his 
e the Night before he died. So that what he ſaid is Evidence, and 
ou to have its Weight; ſuch Cruelty ſhould not have been continued, 
. artha Johnſon ; ſhe ſays, that ſhe ſaw Bromfield come out of the Hale, 
in Irons. 

So that there is but one Witneſs that ſays he was put there by Actiz's, 
Order; and the Priſoner inſiſts, that he did got order him there; and if 


Bromffeld ſeem to be in ? 
Mr. N vod. W ſeemed to be pretty well in Health. | 


he did, he did not die by Dureſs, but by the Jaundice. 


George 


Mr. Baron Carter. You can't obſerve; I don't think you have uſed me 
me well before. A Gentleman that is a young Counſel, ſhould open no. 


ou have ſufficient Elite” to induce 
| you to believe him Guilty of this Fact. Whatever is opened by the Coun- 


The Fact is charged preceding to that Time ; the Fact is laid in April 


He ſays, that it was not in Streaks, but one continued. 


that he did not ſee Acton there, but ſaw him in the Yard, and ſaw him go 


her Greens on: That Bromfield could not ſtand upright, that he dared not 
his Opinion that Brom eld was well, and that the hard Uſage was the Oc» 
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d 
en Week before be died. 
n before Littleton came; ſo that in his Opinion, 
d ſays, that Bromfield died of the Jaundice. . 
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+]cton ironed him, 


e Hole fix Hours ; that 
non him to be a weak Man. 


Wd ſays, that he faw 
Darby; and that Aon was always very kind to him. |; 
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46. The Trial of William Acton; &c. 


Gerge ». the firſt Witneſs for the Priſoner, ſays, . he was there; 
nd RN a Surgeon, and Littleton came from Xo and took 
unfall there, and ironed him, and put him into George's ard, but 
en gave no Directions; that he was in there three or four Hours, 
j that be ſaw him well the next Day, and that he walked about the 
That he fell ill of the Jaundice, and his Face was black and yel- 
e was aſked. by the King's Counſel, it he 
" 2 healthful Man ? And he ſaid, he was not. He ſays, that Adlon was 
re 4am did nothing; 


The ſecond Witneſs for the Priſoner ſays, that he ſaw Acton run out of 
he Court into the Pound, and Acton ſaid he would go for a Surgeon. That 
and put him into the Hole, an] it was all done before 
len came from the Surgeon. He was there before Littleton came, and 
did, he would go and fetch a 1 e He ſays, that Bromfield. was in 

he locked him up every Night, and he looked 
emfield the next Day, and talked with 
im about Irons; and he ſaid be was ironed by the Direction of Mr. 


ones ſays; that Lirtton ironed» Bremfield ; and that it was in April, 
| and he died in June. He ſays, that he was a Surgcon, and that Aden was 
always very kind to the Deceaſed. 9 91 ls | 
Gentlemen, in the firſt place you are to conſider, whether the Man was 
put into the Hole by the Dire&ion of Acien; and in the next Place, if it 
was done by Acton, and this was not the Occaſion of his Death, you will 
acquit bim as to that. But if you believe Aon ordered him into his 
Hole, and that it was the „ ouſt, his Death, he was guilty of Du- 
'reſs; but that will be contrary, four Witneſſes to one. 


De Jury agreed upon their Verdict immediate y, without going out of 

Clerk of Arraigns. Gentlemen, are you you all agreed in your Verdict? 
; Omnes. Ves. 2 | 
Cl. of Ar. Who ſhall ſay for you? 

Omnes. Our Foreman. | SO Ty 
Cl. of Ar. Hold up thy Hand, (hich he did.) Look upon the Pri- 
ſoner ; How ſay. you; Is he Guilty of the Murder and Felony whereof 
he ſtands indicted, or Not Guilty? 


Foreman, Not Guilty. * 


4 


: 
_ 


y VL. The Trial of 


Die Sabbati, 2 Die Auguſti 1729. 


| Robert Newton, the Counſel proceeded as follows : 
Y Harding. M Lord, and you Gentlemen of the Jury, I am 


| | againſt William Afton for the Murder of Robert 
V-vton. The Indictment ſets forth 
Mr. Marſb. My Lord, and you Gentlemen of the Jury, this is an In- 
lidkment againſt the Priſoner at the Bar, William Acton, for the Murder 
'f one Robert Newton. It ſets forth that Darby was principal Gaoler, 


nd whilſt they were there, one of them attempted to eſcape; they were 
drevented in that; and Acton clapped on Newton very ſevere Shackles, 
and he was ordered into a Place called the Strong Room, a Place, we 
kink to ſatisfy you, was a Room not at all fit to put Perſons into. We 
Fay it is a very bad Place, and a very dangerous Place to the Health ; there 
his Newton was confined for a conſiderable Time; there he was locked 


ty, he firſt ordered him out of that Place into the Lodge, then carried 
him into the Sick Ward. He continued there ſome time, and complained 
of this Hardſhip, this Impriſonment, and the Hardſhip put upon him by 
Acton ; and that that Rogue of a Man was his Murderer : For that he had 


fter being very angry with what Acton had done, to releaſe him out of 
his Hardſhip ; but he, notwithſtanding, diſobeyed that Order. There- 
fore, if we call our Witneſſes to ſhew he contracted by this Uſage an Ill- 
leſs of which he languiſhed and died, it will remain on the Priſoner to 
bew what he died of, and that he died of ſome other Diſtemper; and 
then you will judge of the Fact. | 

Mr. /ard. I am Counſel of the ſame Side, and we will call our Wit- 


neſſes. 
Captain Tudman was ſworn. 

Mr. Ward. Did you know Robert Newton ? 

Mr. Tudman, I did; he was a Priſoner in May 1725. 

Mr. Ward. Give an Account of what you know concerning him ? 

Mr. Tud. Newton and Harineſs lay in the Park when they were Pri- 
ſoners in the Mar/halſea ; and they broke out, and afterwards were re- 
taken, and committed to the Priſon again ; and Acton put them in Irons. 
Newton fell ſick, and languiſhed for ſome time, and died. 

Mr. Ward. Who had the Care of the Priſoners then ? 

Mr. Tud. Mr. Darby was Head Man, and Acton was under him. 

Mr. Ward. Was Newton Ironed ? 

Mr. Tud.. I went to ſee him in the Lodge ; he was ironed there, and 
then ſent to the Strong Room. | | 

Mr. Ward. How long were the Irons continued on ? 

Mr. Tud. Till he petitioned Sir Fohn Darnell. 

Mr. Strange. If he petitioned * Darnell, and there was any Or- 
der, they ought to produce it in Writing, and prove it. It might be a 
Parole Order. and that may be given in Evidence. 

Mr. Ward. Did you hear any verbal Order given by Sir ohn Darnell 
for his Releaſement ?---Mr. Tud. No. 

Mr. Ward. How long did Newton lie in the Strong Room ? 

Mr. Tad. | can't gueſs at the Time. 

Mr. ard. What was done after the Irons were put on! 

Mr. Tud. I cannot ſay. 

Mr. Ward. Where did he die? 

Mr. Tud. He died in the Sick Ward. I ſaw him four or five Days be- 
fore he died. 

Mr. Ward. What Sort of a Place is the Strong Room? 

Mr. Tud. The ftrong Room is built of Wood, and is a very ſtrong 

lace to keep Priſoners in like a Shed. 

Mr. ard. Is there not a Common Sewer runs under it ? 

Is Tud. The Common Sewer is pretty near it, within twenty or thir- 
ards, 

Mr. ard. Who was he ironed by? 

Mr. Tud. I ſaw him ironed by Darby. 

Mr. JVard. Was Acton Head Turnkey ?---Mr. Tud. Yes. 

Mr. Aar/h, Was there any Coroner's Inqueſt ſat upon him after he was 
dead ?--- Mr. Tud. There was not. 

Mr. Harding, Was there any Place to let in the Air? 

You 13; 


De ſaid William Acton having been before arraigned zr the Murder of | 


of Counſel for the King. This is an Indictment 


nd Acton under him. Newton and Hartneſs were Chums or Ward-mates : 


Wo, and the Key kept by an inferior Officer of the Gaol, And Acton was 
ſo very ſenſible he was in a declining Way, that purely for his own Saſe- 


applied to the Judge of the Court, and he was pleaſed to make an Order, | 


— —_—_— — 
mm — —— 


| WILLIAM Acton, for the Murder of Rozzzr N EWTON, before Mr. Baron 
Carter, at the Aſſizes held at King fon upon Thames, for the County of Surry, Auguft 2, 1729. 


Mr. Tud, There was a little Hole to let in the Air. 
Mr. Baron Carter. From the Time that he was put in Irons, how long 
did he live ?---Mr. Tud. I can't charge my Memory, | 

Mr. Marſb. Had he any Illneſs before he was put in Irons? 

Mr. Tud. He had no Illneſs before he was put in Irons; he was a 
hale, ſtrong, young Man. | 


Edmund Carr. 
Mr. Marſh. Did you ſee Newt:n in the Marſhalſea ? 


Mr. Carr. I was a Priſoner there when he and another broke out; they 
were taken again, and carried into the Lodge, and when I ſaw them come 
out of the Lodge, they were brought along by Rogers in Irons, and put 
into the the Strong Room, and he locked them up there. 

Mr. Baron Carter. What was the Name of the other ? 

Mr. Carr. I have forgot. 

Mr. Baron Carter. Was it Hartneſs ?---Mr. Carr. Yes, 

Mr. //ard. How long did he continue in the Strong Room? 
| Mr. Carr. He continued there two Court Days, which is about four- 
teen Days. 

Mr. Ward. You knew Newton. What State of Health was he in before 
he was put in that Room ? | 

Mr. Carr. I knew Newton very well; he was a fat, jolly young Man, 
and ſeemingly very well. | 

Mr, Ward. When did he die? 


Ward, 

Mr. Ward. How long did he live after ?---Mr. Carr. J cannot tell, 

Mr. Ward. What was the Diſtemper he had in the Strong Room? 

Mr. Carr. I do believe that it was the Gaol Diſtemper he took in the 
Strong Room. | | 

Mr. Baron Carter. What is the Diſtemper of the Gaol ? 

Mr. Carr. The Ague and Jaundice. 

Mr. Ward. You lay he took the Diſtemper in the Strong Room ; do 
you believe that was the Occaſion of it? 

Mr. Carr. Ido believe that did occaſion the Diſtemper. 

Mr. Ward. What Irons had he on ? 
| Mr. Carr, Double Irons; an Iron on each Leg, ſuch as I had, 

Mr. Ward. What might the Irons weigh ? — 

Mr. Carr. Twenty Pounds, or leſs. 

Mr. ard. Who was with him, when he was brought from the Lodge ? 

Mr. Carr. I ſaw Nobody but Rogers and Clark. 

Mr. Ward. Did you ſee A:ton in the Lodge! 

Mr. Carr. I did not look in to fee if he was there or not. 

Mr. Marſh. Who ordered the Irons to be put on ? 

Mr. Carr. I don't know. „ 

Mr. Marſh. Did Acton go to the Strong Room ?--Mr. Carr. I can't tell. 

Mr. Marſh. Was Newton locked up there? 

Mr. Carr. He was locked up every Night cloſe. 

Mr. Marſh. Had he Liberty of coming out of Days? 

Mr. Carr. Not at firſt. | 

Mr. Marſh. How long was he confined in the Strong Room, before he 
had Leave to come out? Mr. Carr. I cannot tell. 

Mr. Marſh. How long was he in the Strong Room before he ſell ſick ? 

Mr. Carr. About fourteen Days or more. 

Mr. Marſh. WhatSort of a Place is the Strong Room ? 

Mr. Carr. It is a boarded Place, and there is a damp Hole under it; and 
there is no Drain to carry the Water off. 

Mr. Marſh. I aſk you, what kind of a Place it is? Whether there is 
any Place to let in the Air; and whether the Sun viſits it? 

Mr. Carr. It is an odious Place, and there is only a little Hole to let in 
the Air; it is built againſt the Side of a Wall, and the Sun does not viſit 
it; it is covered with Boards, and ſeemed like the Deck of a Ship. 

Mr. Marſh. What was the Occaſion of his being taken out of that 
Room ?----Mr. Carr. He was taken out for Sickneſs. 

Mr. Marſh. How long was he in the Strong Room in all ? 

Mr. Carr. About forrteen Days. 

Mr. Marſh. How long did he lie ſick in the Strong Room? 

Mr. Carr. I cannot tell. | 

Mr. Marſh. Where was he carried when taken out of the Strong Room? 

Mr. Carr. To the Sick Ward. | 


Mr. Marſh. What Condition was he in when carried to the Strong 
Room : 


Ee Mr, 
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Mr. Carr. He fell ſick in the Strong Room, and was carried to the Sick 
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Mr. Marſh. Was you with him in the Sick Ward? 
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Mr. Marſh; How long before he | 
Mr. Marſh. Was it within a' Day or two? 
Mr. Carr. Within a Week. | 
Mr. Marſb. Did he tell you what was the | | | 
Mx. Carr. He ſaid, that the Confinement in the Strong Room ann 


of bis Herm? 
freſh, re 


- 


- 


. Occaſion of his Death” n 
Mr. Marſb. o you helieve it to be the Occaſion 
Mr. Carr. He being a hale Man, and coming in 
Confinement was the Occaſion of it. VV 
Mr. Marſh. Was there wy Coroner's Inqueſt fat upon his Body? 
Mr. Carr, There was no Inqueſt ſat upon him or any other, 
Mr. Aon. Pleaſe to aſk, my Lord, if they were not let out of the 
Mr. Baron Carter. What ſay you to that: 
Mr. Carr. At firſt they were not, but afterwards they were. 
Mr. Baron Carter. What became of Hare 
Mr. Carr. He was let out. 965 | 
Mr. Baron Carter. Did he lie there as long as the 
"Mr. Gorr. Yes. - 4 | 
Mr. Baron Carter. Did he contract any Illaeſs? Mr. Carr. No. 
Mr. Baron Carter. Were his Irons as heavy as Netuton's? 
Mr. Carr. I can't tell, I never Weighed them. n 
Mr. Baron Carter. The Queſtion I aſk you is, whether the Irons were 
one as heavy as the other? Which I expect you to anſwer. 
Mr. Carr. I believe they were coequl. i 
Mr. Baron Carter. Anſwer ine another Queſtion. You was ſaying 
there was no Drain to carry off the Water, where does the Water 
come in? | | 97 
Mr. Carr. There 
where the Water ſettles, and runs under the Room, and makes it damp, 
Mr. Baron Carter. What ill Smell is there ? — Mr. Carr. A Sort of a 
| damp Smell; and Abundance of Rats creep into it. | x 
Mr. Baron Carter. When the Priſoners are let out of Days, is the 
Door always kept ſhut or not? . 1 
Mr. Carr. Sometimes tis locked up, ſometimes not. 
| (Edward Phillips was ſworn. ) 
Mr. Ameron, Did you know Newton ? 5 
Mr. Phillips. I was a Priſoner in the Marſpalſea during the Time New- 
ton and Hertneſs were in the. Gaol. hiv 
Mr. Ameron. Did you ſee him in Irons! Mr. Phillips. I ſaw A#on 
and Rogers in the Lodge when they were ironed, 
Mr. Ameron, Where were they carried after ? 
Mr. Phiilips. They were carried to the Strong Room, 
Mr, Ameron. What Kind of a Place is it? 
Mr. Phillips. It is a Place not fit for a human 
Mr. Ameren. Is the Common Sewer under it? 
Mr. Phillips. The Common Sewer runs by it. 
Mr. Ameron. How long did Newton ſtay there? 
Mr. Philips, About fourteen Days. 
Mr. Anmeron, How near is the Common Sewer to it? 


Mr. Phillips. The S9il that comes from the Neceſſary-houſe runs with- 


believe the 


other ? 


' 


was a Place about as big as the Table in the Court, 


Perſon to be in, 


Mr. Mar, What was your Opinion of him before he was put in the 
Strong Room ? Mr. Phillits. My Opinion is, that he was a ſtrong 
young Man when he came in. | 

Mr. Afar, Wen did he tell you that his Death was occaſioned by 
his Conftincment and Ulage ? . | | 

Mr. Phi/iips, I believe it was ſome Days after he was in the Sick Ward. 

Mr. Mar. What, in your Opinion, was the Cauſe of his Death? 

Mr, Lille. My Opinion is, that the Cuntinement and Uſage were the 
Cauls of tis Death. | | 

- Mr. ZA,. Was the Priſoner at the Bar in the Lodge when the Irons 
were put ou ? Mr. Ptillips. The Priſoner at the Bar was there with 
Rogers when they were put on. 

Mr. Harfe. Mis there any Bed in the Strong Room ? 

Mr. Ptii{ps. There was no Bed there; and if he had. had one, they 
would have prevented its coming in. 8 7 

Mr. Mars, Do you know of any Application made to Darly, in rela- 
tion to Neteton ? Mr. Phillips. No. 

| Robert Smith eas ſtworn.) 
Mr, IJa-d. Did you know Newton © 


Mt. Ward. Did he complain of his Iroas ? 


Occaſion of his Death? 


| | Mr. Ward: 
95 2 Mr. Smith, 


Mr. An. He can 
| him, who can prove it. 
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Mr. Ward. Did you ſee him in the Strong Room; 
Mr. Smith, I never faw-him but through the Hole, 
rd, > © r. Sn. Ves. 
Mr. Hurd. Did you draw a Petition for him?—— Mr. Smith. Lid. 
| "Mr. Ward. Tou hive ſeen the Strong R 1 | 
AR ERIE OWE ONT WNT ES 
| I believe it was damp; I faw it once open. 
Mr. Part. Wa it open when x4, ſaw Newton there ?—Mr. Smith, Ny, 
I faw him through the Hole; "Nobody was admitted to him, then. 
| 5 mrs; - minke Þ go you there? 17 ö 
Mr. Smith. I was there twice or thrice in the Middle of the Day to 
him, and the Door was always ſhut. vn bo Bs en 
N Frm (Mr. Demotet was ſworn.) ' # 2314 85 RN «1 
Mr. Ward. Did you know Newton? © 
1 Mr. Demntet. I knew Newton before he come in de Park, (which be 
ſpoke in a very broken Manner); I cannot fpeak Engl well. 
Mr. Ward. He is a Foreigner, and can't ſpeak Engt: to be underſtog/ 
therefore we deſire he may be allowed an Interpreter, who is here ready, 


ſpeak Englib very well; here is one that hear 


Man; and that be was confined is the Strong 


Spe nk. 


A = 


dom, what Sort of a Place iz ir) 


9 4 * 2 * 


Mr. Baron Carter. When I went the Oxford Circuit,” the Welch woull 
not ſpeak Englifp, becauſe it was a Diſhonour to their Country: If he 
can talk Engliſh to be underſtood (which I ſhall judge of when he is exz. 
mined), I can't allow him an Interpreter. 3 


. Ward. Give an Account, as well as you can, of what you knay | 
of N.wton, | | : | 
Mr, Demotet. I knew Newton the Time he broke out of the Room; : 
he was retaken three or four Months after, and was carried into the 
Strong Room very ſoon in the Morning. 1 | 
Mr. Hurd. How long did he continue there? . 
Mr. Demotet. He continued there fourteen or fifteen Days, and lay on 
the Ground, and had nothing to keep him there. : 1 
Mr. Ward. Was he ironed ? | 3 
| Mr. Demotet. He came ironed out of the Lodge. | t 
| Mr. I/ard. Who brought him out of the B 3 
Mr. Demetet. Rogers and Nithols brought him Gon: 
\ Mr, Ward. Was Acton there? 9/1 2 
Mr. Demotet. Acten came and ſaw Newton locked into the 8 ng Room, 
When he was firſt put in, Capt. Delagel was confined there at the ſame time, 
Mr. Ward. Was Neroton ſick in the Strong Room? | | 
Mr, Demotet. He fell ſick there; both of them were loufy; his Wise at 
and young Child came to take care of her Huſband, and petitioned to Sir 
John Darnell to have him releaſed z he was put in the Sick Room, and 
there died in four or five Days after. His Wife broke her Heart, and 
ſhe and the little Child died in the ſame Week. a 
Mr. Ward. What was the Occafion of his being ſick ?! of 
Me. Demctet. That be was on the Ground, he had no Bed to ly on, po 
and the Water came in at the Top. 5 N in 
Mr. IVard. What Kind of a Place is the Strong Room ?. : N 
Mr. Demstet. It is not fit to put a Man in, the Rain comes in. an 
Mr. Baron Carter. Was you ever in it? | ter 
Mr. Demoter. I was in it myſelf; Grace put me in there. 
Mr, Baron Carter. How long was you in the Strong Room? 
Mr. Demotet. I was in there for ten Minutes, and there were tuo 
dead Men in it at the ſame Time, and I fell ſick for five Months. | 
Mr. Marſh. Was it infeſted with Rats? tak 
Mr. Demotet. It was very much infeſted with Rats and Vermin. Lo 
Mr. Acton. Do you know —_ 4 . the 
Mr. Demotet. I do not know her. (All ſpoke in broken Engliſb.) Ro 
| (Martha Johnſon was ftoern. | 
Mr. Marſh. Did you know Newton ? Mrs. Fohnſon. I did, he lived me 
in the Park, on the Maſter Side, before he broke out. | 1 
Mr. Marſh. Did you ſee him confined in the Strong Room? der 
_ Fohnſon. I never ſaw him confined in any Place, but I ſaw big Da 
in Irons. | 
(John Johnſon was ſworn. ) \ 
Mr. /ard. Give an Account of what you know of Newton. reſt 
Mr. Fehnſon. 1 ſaw Newton in the Strong Room, | \ 
Mr. Hard. What Sort of a Place is it ? \ 
Mr. Jabnſen. It is a cloſe Place. ; N 
Mr. Hard. Is it fit to put any one in? \ 
Mr. Johnſon. It is not fit to put a Man into. | \ 
Mr. ard. Was there any Smell there? Mr. Jebnſin. There was I 
noiſome Smell, and ſo there was on all the Common Side. I. 
Mr. Ward. Is it more or leſs healthy than the other Rooms on tbe * 
Common Side? 5 
Mr. 7ohnſen. They are all unhealthy, it is much the ſame as the reſt. A 
Mr. Act. u. I deſire he may be aſked, when he went to Captain Delagul of ti 
in the Strong Room, if the Door was open. NM 
Mr. 7conſen. It was open; it was opened for me to go to ſhave him. Vice 
(Ruth Butler was fwern, ) | Fa] 7 
Mr. Ward. Did you know Newton ? N 
Mrs. Butler. remember Neu ten very well; he was confined on tht ceſſan 
Maſter Side in the Park, and there broke out; he was retaken, M 
brought to the Priſon again, and put into the Strong Room by Mr. 4+, # i 
ten's Order; I heard Aon give the Orders. . 
Mr. Vurd. Was he ironed ? Mrs. Butler. He was ironed on bot My 
Legs; I heard Acton order them to be put on. | that“ 
Mr. Verd. How long did he continue in the Strong Room? Mr 
Mrs. Butler. He continusd there a good while, more than a Month; Time 
he was ſick there. M. 
Mr. Lard. How long was Newton confined in the Strong Room? At 
Mrs. Butler. About two Months. Wo o 
Mr. Tard. Are you ſure it was two Months? Mr 
Mrs. Butler. | really thiok it was ſo long. be lay 


Mr. Smith, 1 knew Newton very well; I knew him to be a luſty, hale 


3 


Mr. F/ard. When was he taken il] ? Min 


(213) | 


and Wet that came in. | 


- +. _— 
"We © e 
0 %.._- o 

= 


time after he was taken ſick, and then was carried to the Sick Ward, and 


died in three or four Days aſter he was put there, 1 


Mr. Bard. When were his Irons taken off? 5 
"Mrs. But. His Irons were taken off in the Strong Room. 
- Mt. Ward, Whit was the Occahion of his Sickneſs? _ 
Mrs. Bru. I can't tell what it was occaſtoned by, unleſs by the Rain 


Me, Ward, Was it covered at Top? _ . 
Mrs. Bit.” kt was boarded. at Top, but the Rain came through the 
Top, the Boards not being cloſe enough to keep the Rain out. 


A * 


Mr. ard. How near is che Common Sewer to it? EE + 
-"'Wrs. Bat. The Cammon Sewer runs juſt by it, and ſmells very offenſive. 
Mr. Ward. Had Newt any Bed there ?---Mrs. But. No. | 
Mr. Ward. Was it a fit Place for any Man to be put in? 
Mrs. But. It was not fit for any Man to be in it. 8 
Mr. Ward. What gave the Man his Sickneſs? | 
Mr. Bar. Gar. She has anſwered that Queſtion already. 
Mr. Ward. Did he make any Complaint ? . 
Mrs. But. He complained his Legs were fore with the Irons; I ſaw his 


Legs when his Stockings were off, in the Sick Ward, and his Legs were 


ſwelled, the Irons being too tight for him. 
Mr. Bar; Car. Will you aſk her any Queſtions ? 
Mr. Acton. No, my Lord. 333 
3 Nicholas Purden was ſtbern. 
Mr. Ward. Do you know the Strong Romm _ 
Mr. Purden. I Was in it ſeveral Times, when two unhappy Men were 
in it, who came from the King's- Bench, Every Time it rains, the Rain 


| runs through, and there ſtagnates, till it dries through the Boards. 


Mr. Bar, Car. When was that? 
Mr. Pur. About a Year and a Half ago. | 
Mr. Bar. Car. That is ſhort of the Time laid in the Indictment. 
Mr. Wurd. I allow it ſhort of the Time. 
ES Edmund Cummins was ſwirn., 
Mr. Ward; Give an Account of what you know of Newton. | 
Mr. Cummins. I remeraber Newton's being put in the Strong Room ; at 


| that Time it rained in, and ſettled between the Joiſts. 


Mr. Ward. Did it rain in when Newton was there? s 

Mr. Cum. It did rain in then, and fo it did when I was there. 

Mr. Ward. Had Newton Irons on? 

Mr. Cum. I ſaw him in Irons in the Strong Room. 

Mr. Hard. What kind of a Place was it? 3 5 

Mr. Cum. It was wet and dirty, the Rain coming thro' at that Time; 
and it was not fit to put any Perſon into. | j 

Rr. Ward; Was it a wholeſome Place ?---Mr. Cum. No. 

Mr. Hard. We fhall call no more Witneſſes. 

Mr. Bar. Car. Now, Priſoner, ſay what you will. 3 

Mr. Acton. On the 26th Day of Juhy, Hartneſs and Newton broke out 
of Gaol, and were retaken in Rene, and brought to the Gaol ; and I diſ- 
patched a Meſſenger to Mr. Darby, to Know. if he would have them put 
in Irons; and he ſent Word back, they ſhould. They were not put in that 


Night, but were put in Irons the next Day, and went about the Yard; 


and in about eight or nine Days time were diſcharged. Newton was af- 
terwards taken ill, and put in the Sick Ward, and there died. 
| Robert Holmes was ſworn, . 

Mr. Acton. Pleaſe to aſk him, what he knows of Newton, 

Mr, Bar. Car. Give an Account of what you know. . 

Mr. Helmes. Newton eſcaped out of a Room in the Park, and was re- 
taken and brought to the Gaol, and I helped one of them down into the 
Lodge, and Aon bid me go to Mr. Darby, to know how to diſpoſe of 
2 and Derby's Orders were to iron them, and put them in the Strong 

oom. | 
Mr. Acton. Pleaſe to aſk, my Lord, if he brought the Meſſage back to 
me, or any other Perſon. 

Mr. Helmes. I came back to Acton, and told him, that Mr. Darby's Or- 


ders were to have them put in the Strong Room, and iruned ; and the next | 


Day they were put in Irons by Greenway and Nichols. 

Mr. An. Did Darby come there the next Day ?---Mr. Hilmes. Ves. 

Mr. Acton. Pleaſe to aſk, if they were locked up and unlocked, as the 
reſt of the Priſoners. Mr. Holmes. Yes, they were. 

Mr. Bar. Car. What Irons had they on! | 

Mr. Holmes. Common Irons, as the Felons uſed to wear. 

Mr. Bar. Car. How long were they conſined there? 

Helmes. Seven or eight Nights. 

Bar. Car. What Day did they come in ? Mr. Hol. On a Thurſday. 
Bar. Car. How long were they in Irons? 

. Felmes, Seven or eight Days. | 
Ir. Bar. Car. What Condition of Health were they in then? 

Ilalmes. In perfect good Health, 

r. Aton. How long did Newton continue ſo, after he was taken out 
of the Strong Room ? 

Mr. Holmes. Newton went into the Duke's Ward, and ſtaid there ſix 
Weeks, and was in good Health all that Time; I drank with him ſeve- 
ral Times, and playcd at Trap-ball with him. 

: E r. Afton. Pleaſe to alk, whether his Friends did not bring him Ne- 
Gilaries, 

Mr. H:lmes. There were his Wife and Siſter came to him; but 

1 ineſs's Wife did more than either. 

Mr. Atm, What was the Cauſe of his Death? 

1 ite Holmes The Gaol-Diſtemper ; there were 2 great many ſick at 

t Time. 

Mr. 4:2», Were other Perſons ſick of the ſame Diſtemper at the ſame 

ime ?---Mr. Heirs. It is my Opinion, but I can't be certain. 

Mr. Halen. What think you of the Strong Room? 

Nr. Holmes. I think it is the beſt Room on the Common Side for any 
two or three to lie in, and I have known ſeveral deſire to lie there. 

Mr. 47arh. Conſider with yourſelf, that many Perſons have ſaid, that 

= lay fourteen or fifteen Days in the Strong Room, and was then carried 
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ard; and you ſay; that he was fix Weeks in the Duke's 


Ward, | | ; 8 
Mr. Helmes. It was when he was taken out of the Strong Room, and 
carried to the Duke's Ward, he got his Ilineſs, to the beſt of my Know- 
led 55 ; 6 7 e 7 . 
| Mr. Marſh. When was he taken after the Eſcape ? . 
Mr. Holmes, He was taken the latter End of Auguſt. 
Mr. Marſh. When was he put in the Strong Room | 5 
Mr. Holmes. He was brought to the Gaol the latter End of Auguſt, and 
put in the Strong Room on a Thurſaj. \ 
Mr. Marſh. How long did he continue in t] 
Mr. Holmes: He continued there eight Nights; 
Mr. Marſh. Was he lick there MI. A "He was not. 
Mr. Marſh. What Day did he die on ? 7 88 
Mr. Holmes, I can't tell what Day | 
Mr. Mirſh. Do you know the Month ?--Mr. Hol. He died in Nowneter. 
Mr. Acton. Pleale to aſk, whether, when his Siſter or Hurtneß's Wife 
viſited him, he made any Complaints to them.---Mr. Helnes, No. 
Mr. Marſb. What Sort of a Place is the Duke's Ward? | 
Mr. Holmes. It is a Place that will contain thirty or forty, and there are 
as many put in on Nights; it is the common Place where People are put 
into when they come into the Gaol, I imagine he got his IIIneſs there, 
Mr. Marſh, How long did he lie in the Sick Ward before he died! 
Mr. Helmes. 1 did not viſit him. | 
Mr. Bar. Car. If you can, aſcertain the Time he died. | 
Mr. Marſs, I aſk you when he was carried to the Strong Room, and 
how long he continued there? : | 
Mr. Holmes. He was carried into the Strong Room on Thur Night, 
and continued there till Thurſday ve nnight. | 
Mr. ard. Where did he go afterwards? _. £ | 
Mr. Holmes, From the Strong he went into the Duke's Ward, and 


in the Strong Room ? 


continued there ſix Weeks. 


Mr. Hurd. Are you ſure he continued there ſix Weeks? 

Mr. Holmes, I am ſure he continued there above a Month. | 

Mr. Wurd. What Service have you, or what Capacity are you in? Do 
you ſerve in the Gaol under Aan? 8 

Mr. Holmes. None. By Mr. Darby's Leave I have a Lodging there. 

Mr. Ward. You ſay, Priſoners have choſe to lye in the Strong Room; 
pray naine one. | i e SEEN | . 

Mr. Holmes. Capt. Thompſon deſired me to go to Mr. Acton, to let him 
V | | 

Mr. Bar. Car. When was the Strong Room built, 

Mr. Holmes. It has been built about four years, rather more. 

Mr. I/ard. How many Years ago is it that you was ſpeaking of Newton ? 

Mr. Holmes. About three Years.  _ 

„„ Robert Walter Tas ſtworn. 

Mr. Bar. Car. What do you know of Newton? ,, 

Mr. Walter. After he was retaken, he was put into the Strong Room, 
and remained there eight Days, and then was put into the Duke's Ward, 


and continued there hve Weeks. 


Mr. Bar. Car. What Condition was he in? 
Mr. Val. He never complained for Want. 
Mr. Bar. Car. What Diſtemper had he? .  _ 
Mr. Mal. It was commonly ſaid, the Gaol Diſtemper. 
Mr. Bar. Car. What do you think of the Strong Room? Th 
Mr. //al. I have worked many a Day and many a Week in it, and 
aſked it as a Favour to be there.  _ | 
Mr. Aton. Had Newton a Bed there? 
Mr. Wal. Newton had a Bed, I lent it him. . 
Mr. Afon. Was Newton confined there continually, or let out? 
Mr. Wal. He was locked up, and let out as we were. 
Mr. Marſh. When did Newton die f---Mr, Wal. I can't tell juſtly, in 
about ten or twelve Weeks after he was retaken. 
Mr. Marſh. When was he retaken ?--Mr. Wal. The latter End of Augu/t, 
Mr. Marſh. When did he die? | 
Mr. Wal. He died in Novemter, to the beſt of my Knowledge. 
Mr. Marſh. How long did he continue in the Strong Room? 
Mr. Wal. Seven or eight Days. 
Mr. Marſh. When was he put in the Strong Room ? 
Mr. Mal. The next Morning after he was retaken, 
Mr. Marſh. How long did he continue in the Duke's Ward? 
Mr. J/al. A Month or five Weeks, and then was removed into the Sick 


Ward, 


Mr. Marſh. How long did he lie there? 

Mr. Wal. He lay in the Sick Ward five or ſix Weeks, or more. 

Mr. Mare. Did he make any Complaint to you? 

Mr. Tal. I never converſed with him. | 

Mr. Marſo. When you worked in the Strong Room, had you any 
other Place to work in ? | 

Mr. Mal. I had another Place to work in, in George's Ward, but J 
was hunted about by other Priſoners. I would chooſe to lie there, and 
have lain there for a Weck together, rather than lie in a Place where there 
are thirty or forty ; for it is better to lie in a clean Place where there are 
not ſo many. | 

Mr. Ward. You fay, you furniſhed Thompſon with a Bed ; How came 
ou to have a Bed to ſpare | ; 

Mr. Lal. I purchaſed ſeveral Beds, and let them out to hire. 

Mr. Bar. Car. He ſaid he ſent in a Bed like an Upholder. 

Mr. Ward. 1 was really ſurprized, that a Priſoner ſhould have more 
than one. | 

Sarah Hartneſs, Viſe ef Hartneſs, was ſworn. 

Mr. Acton. Pleaſe to aſk, if ſhe was in the Strong Room when Newton 
was there, if he had a Bed; 

Mr. Bar. Car. What ſay you to that? | 

Mrs. Hart. I was in the Room with Newton, and he had a Bed there. 

Mr. Bar. Car. Had he Liberty to go out ? 

Mrs. Hart. He had Liberty to go out of Days. | 

Mr. Bar. Car. When he went out of the Strong Room, where did he go? 

Mrs. 
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Mrs. _— Very well. 


© - Mr. Baron Carter. What Sort of a Place was the Strong Room ? 5 


Mr. Baron Carter. Did Newton complain that the Irons had hurt his 
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Mrs, mh 1 think he went into the ſick Ward. 15 Ee 3 
Mr. Baron Carter. When he went out of that Room, how was he? 


Mr. Baron Carter. How long after was it before he was taken JI? 

Mrs. Hir tneſi. He was not taken ill in three Weeks after. ENT. 

Mr. Baron Carter. Where did your Huſband go, when he left the 
Strong Room ?---Mrs. Hartneſs. Into the Petitioning- Room. 
Mr. Baron Carter. How long did: Newton live after he went out of the 
Strong Room ?---Mrs. Hartneſs. Six Weeks, or better, 
Mr. Acton. Pleaſe to aſk *. if one Captain Delagoll was not there at 
the ſame Iime: | OS Aer PE; 

Mrs. Hartneſs. He was; and my Huſband and Newton were very glad 
that they were favoured ſo much, in having .ſo good a Gentleman with | 
them, he having Candle there. a N 


Mrs. Hartneſs. It was clean and dry; 1 could have wiſhed my Huſband 
there all the Lime. 333 e 
Mr. Acton. Pleaſe to aſk, my Lord, whether ſhe ever heard them com- | 


plain of ill Uſage.---Mrs. Hartneſs. No. 


Legs, and that they were ſwelled ?---Mrs. Hartneſs. No. 
r. Baron Carter. Who were the Irons taken off by? 
Mrs. Herinef;. They were taken off by Darby's Order. ; 
Mr. Acton. Pleaſe to aſk, if Newton ever complained of me ? 
Mrs. Hartneſs. | never heard him ſay a miſs Word of you. 
Mr. Acton. Pleaſe to aſk, my Lord, if ſhe applied to Darby to have the 


Irons taken off. 
Mrs. Hartneſs I went to Darby on a Court Day, and he ſaid, he would 


have them off. | 
Mr. Hard. Who do you live with ?- Mrs. Hart. One Col. Brown. 


Mr. Ward. Where does he live; Text | | 
Mrs. Hartneſi. He lives in Charles -ftreet, Covent-Garden. 


Mr. I/ara. How comes it that you live with Colonel Brown ? | 


Mrs. gh I am Servant to Colonel Brown. 
Mr. Ward. What is your Huſband ? 

Mrs. Hartne/s. He is Cook to the Coptain of a Ship. 

Mr. Hard, Where did Newton lye after he came out of the Strong 
Room ?---Mrs. Hartneſi. My Huſband and Newton were Bedſellows. 

Mr. Ward. I expected you worſe than I find you. After your Huſband 
came out of the Strong Room, where was he carried to? 

Mrs. Hartneß. To the Petitioning-Room. 

Mr. ard. Was your Huſband in the ſick Ward ?---Mrs. Hart. No. 

Mr. ard. How could they lye together? 
Mrs. en; a IT ſpoke of this before they went out. 

Mr. Baron Carter. She does not ſay a Word as to the Strong Room; 
one lay in the Petitioning-Room, and the other in the Sick Ward. 

Mary Berkley was fworn. 

Mr. Acton. Do you remember Netuton being in the Strong-Room ? 

Mrs. B.rkley. | do. 

Mr. Acton. Had he a Bed there ?---Mrs. Berkley. He had. 

Mr. Acton. W hat kind of a Place is the Strong Room ? 

Mrs. Berkley. It is a boarded Room, and floored at Bottom; it was 
every Day waſhed; I waſhed it. 
Mr. Baron Carter. Did he not complain of any Hardſhip ? 


Mrs Berkley. No. | 
Mr. Baron Carter. Where did he go when he came out of the Strong 


Room ? | 

Mrs. Berk/zcy. He went into the Duke's Ward. 

Mr. Baron Carter. How long was he there ?--- Mrs. Berk. Seven Weeks, 

Mr. Baron Carter. Where did Newton fall ill? 

Mrs. Berkley. In the Duke's Ward. 

Mr. Baron Carter. Did you ſee Newton when ſick ? 

Mrs. Ber#ley. I did fee him, I was Nurſe ; his Diſtemper was the Gaol 
Diſtemper, an Ague and Fever; he was taken ill with a Shivering and 
Shaking. | | 

Mr. Baron Carter. Did you look after him all the Time he was ill ? 

Mrs. Berkley. Yes. 

Mr. Baron Carter. When did he die? 

Mrs. Berkley. He died in November. 

Mr. Baron Carter. Did he complain of any hard Uſage ? 

Mrs. Bert ey. No; he went about with his Fetters. 

Mr. Acton. Did you ſee him after he died ? 

Mrs. Berkley. Yes, I waſhed him; he was a very clever, clean Corpſe, 
without Spot or Blemiſh, 

Mr. Marſh. Did you ſee no Marks of the Irons ?---Mrs. Berkley. No. 

Mr. Marſh. Did you waſh the Strong Room with the Water that fell 
from the Heavens? You dried it up ——— 

Mr. Baron Carter. Did it rain in? 

Mrs. Berkley. It never rained in there; it was adry, neat Place. 

Mr. Hard. Have you no Office in the Gaol ? 

Mrs. Berkley. I looked after the Sick. : 

Mr. Ward. Had you any Allowance as Nurſe, and by whom paid? 

Mrs. B-rkley. I had no Allowance. 

Mr. Ward. Had you nothing paid you? 

Mrs. Berk. Who ſhould pay me? 

Mr. I/ard. What did you do it for? 

Mrs. Berkley. I did it for Chriſtianity Sake. 

Mr. Baron Carter. Did Acton make you any Allowance ? 

Mrs. Ber#ley. I had I hree-pence a-picce from the People that came in- 
to the Ward, which was paid at the Bar. | 

Mr. //ard. Had you nothing but Three-pence ?---Mrs. Berkley. No. 

Mr. Har d. Who was you appointed by:? | 

Mrs. Beriley. The Men in the Gao! choſe me. 

Mr, Ward, How came they to chooſe you ? | 

Mrs. Berk. They took me to be a ſober, modeſt Woman, and fo choſe me. 

Mr. Baron Carter. You fee you have an Anſwer ; ſhe is a ſober, mo- 
deſt Woman. 

Mr. Ward. But 'tis difficult to get the Truth out of her. 


John Boſwell was ſivorn. 


Mr. Acton. Did you build the Strong Room? 
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there whereof he died. To prove this, they called ſeveral Witneſſes. 
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Mr. Befwell. 1 did ; it was made to put Pirates i. 
oe Mr. ton, Is it a wholeſome Place ? $4.5 ON! 1 8 5 5 | 
5 2 It is a very wholeſome Place; it is nine Inches from the 

round. - 1 | „ oe 

Mr. Baron Carter. Is the Common Sewer under it? - 

Mr. Befwell. It is not, it is twenty-four Feet from it. 

Mr. Baron Carter. How come you to know it! 

Mr. Bofwell. Becauſe I meaſured it ſeveral Times. | 

Mr. Acton. Was there a Covering at the Ip! 

Mr. Befwell. It was covered with whole Deals, and pitched and tarred. 
N VVVVVVVVVVVVCVVVVVVVVVCVCCCC oS ._ 

Mr. A#on. Do you know the Strong Room? 

Mr. Morris. I do, and it is better than any Ground-Room on the Com- 

mon Side; there is a Step up above the Surface. 
Mr. Acton. Pleaſe to aſk him, what Buſineſs he is. 


oy 
- 


Mr. Morris. I am a Carpenter; - REN . 
Mr. Baron Carter. How is the Room covered? 
Mr. Morris. With Boards, and I think there is a Tarpaulin at Top, 
Mr. Baron Carter. How near is the Common Sewer to it? 
Mr. Morris. It is above eighteen Feet from it. ag 
Mr. Baron Carter. Is it offenſive # — e 
Mr. Morris. 1 don't think there is any Thing offenſire. 
Mr. Vard. Do you know when it was built? * 
Mr. Morris. It was built about four or hve Years ago. | 
O verſton was ſworn" __ 
Mr. Acton. What did you hear Mr. Demotet ſay concerning me ? 


| 
Mrs. Over/lon, I heard Mr. Demotet ſay, he would hang Adm, right f 
or wrong, to be an Example to all other Gaolers ; and that he was maln - f 
tained by ſome Gentlemen to hang him. 8 i 
Mr. ard. How long ago was it that you heard him ſay this? t 
Mrs. Over. It was the fourteenth Day of July laſt, in the Cellar of the | 
Fleet Priſon. | : | 
Mr. Marſh. How came you to be in the Fleet? 
Mrs. Over. I went backward and forward to the Fleet. y 
Mr. Marſh. What are you? | 5 
Mrs. Over. A Servant, I live in Fetter- Lane. 

Dh Mr. Demotet was called, to confront Overſton. 2 
Mr. Marſh. Do you know that Woman? Mr. Demotet. I do. | 
Mr. Marſh. What was it you ſaid to her? | h 
Mr. Demotet. I ſaid, I would ſay nothing but the Truth, and do no- 

thing but what the Law required. HY N 
r. Marſh. Overſton, What was it Demotet ſaid to you on the 14th of m 
July, in the Fleet Priſon ? NS arg tt 
Mrs. Over/ion. He was in the Cellar there, and ſaid he would ſwear 
againſt Mr, Acten, right or wrong, in order to make an Example of him, 8 
Mr. Demotet. I ſaid, I would ſay what was Truth. | tt 

; Elizabeth Clayton was ſworn. D 
Mr. A#:n. What did you hear Demctet ſay ? * 
Mrs. Clayton. In the Cellar in the Fleet Priſon? * 
Mr. Marſh. Miſtreſs, hold; Was not you a Priſoner in the Marſhalſea? a 
Mrs. Clayton. I was a Priſoner there twelve Months; but hearing E 

that Demotet had ſworn againſt Acton, I had a mind to talk with him about 
it; and he ſaid, that Acton had killed a hundred, and that he would be * 
revenged of him, if he ſwore himſelf to the Devil. | = 
Ko _— She was a Priſoner in the Marſhalſea; how came the into oy 
the Fleet | Pp , 
Mr. Baron Carter, How came you there? 5 
Mr. Clayton. I went to Mrs. Over/ton, ſhe was at one Mr. Solas Wife's. h | 
Mr. Dem. (In a Paſſion) She is an old Bawd, and brought Whores to Solas. : 
Mr. Baron Carter. You mult not behave yourſelf ill to Witneſſes. ah 

Mr. Demetet. What {he has ſaid, is not true. 

John Hull was ſworn. — 
Mr. Acton. Pleaſe to aſk him, what Dematet declared to him. th | 
Mr. Hull. Mr. Demotet declared, that he would hang Acton right ot Frogs 
wrong, to be an Example to all other Gaolers. | F 
Mr. Ward. There is a very remarkable Difference in the Witneſſes, in he's 
relation to the Place the Man was ſuppoſed to go to, after he came out but 


of the Strong Room. | 

Mr. Baron Carter. Gentlemen of the Jury, the Priſoner at the Bar 
ſtands indicted for the Murder of Robert > Dro the Indictment ſety 
forth, that he put him, againſt his Will, into a Place called the Strong 
Room, and kept him there fourteen Days ; that there were unwholeſome, 
noiſome Smells; that it was damp and wet, and that he got a Diſtempet 


The firſt, was Captain Tudman ; he ſays, that he knew Newton and Hari. 
neſs, and that they broke out; and in a Month or two after, Newton was 
taken again, and brought into the Lodge, and ironed, and then carried 


into the Strong Room 3 he ſays, that there is a little Hole to put in Drink; Will 
and ſays, that beſore Newton went into this Place, he was a bale, ſtrong 
young Fellow. 

Carr; he ſays, that he ſaw Newten in the Marſbalſea; that he came Mr, 
ironed out of the Lodge, and that he was brought out by Rogers, and car- 
ried to the Strong Room, and he, and Hartne/s, remained there two Court 
Days; that Newton was a ſtrong, hale Fellow, and that he fell ill in the M. 
Strong Room; Gentlemen, it was of the Gaol Diſtemper, which be for tb 
thought the Jaundice, ſuch as they were uſed to, no uncommon Diſeaſe. Thom 
He was aſked then, whether the Strong Room was opened on Days, and troub 
locked up on Nights; he ſays, that after two or three Days, the Doof Diſte 
was opened on Days, He ſays, Gentlemen, that there was no Drain P. riſor 
to carry off the Water; that the Sun does not vilitit ; that it is built in his V 
Corner in the Vard, and the Sun does not ſhine upon it, and ſays, that bad C 
Wet comes from the Top; that he was with Newton a Week before he contin 
died, and Newton ſaid, that the Confinement was the Occaſion of his lace. 
Death, and the Witneſs thinks ſo too. He ſays, Gentlemen, Hartneſs wu that it 
all the Time in the Strong Room, and ironed, and caught no Diſtemper. them, 

Edward Phillips ſays, that he knew the Strong Room; that there 182 One o 
Sort of a Pool, where the Water ſettles, that comes from the Neceſſary- houſe When 
that is under it, ſo makes it damp: and ſays, that it was ſometimes open: tion w 
That, upon aſking him his Opinion, if there were any noiſome Smells, 1 . 
he ſays, that it was a noiſome Place, and not fit for a human Cen 58 . 

V. 
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He ſays, thit the Irons were final}, and he believes Newton was 
: the Strong Room ten or twelve Days, and that it was ſo long before he 
i _ af that Hanes was not fo ſtrong a Man as Netolen, and he 


» 


| Feeived no Injury'b being there; but that Neruton's Confinement was 


fon of his Bickn + LOTS 13 
222 ſays, that he knew Newton ; that he was a luſty, hale 


but he can't ſay that he was ſick in the Strong Room; he was in 


* 


. and aw e ed. . | 
* Dematet boys, that he knew Newton; that he broke out, and was 
retaken, and was put in the Strong Room, and continued there fourteen 
or fifteen Days, on the Ground, without having a Bed; that he came out 
of the Lodge ironed, and len came and followed him, and ſaw him lock- 


ed up in the Strong Room ; that his Wife came to ſee him, and he died | 


in three or four Days after he came into the lick Ward; and that the Oc- 
caſion of bis Death was Vermin and Lice ; that the Water came in at the 
Top, and it was not fit to put a Man in; that the Floor was bad. He 
ſays, that he himſelf was in the Strong Room about ten Minutes, and it 

Martha 2 ſhe ſays, ſhe never ſaw him confined, 

Jobn Fo yo; he ſays, that he ſaw Newton once in the Strong Room ; 
that it is a cloſe Place; that there is no Air, and it has the ſame noiſome 
Smell as the Common Side, and the Door was opened for him to go and 

ve him. : 

2 Butler ſays, that ſhe knew Newton ; that he was retaken and put 
in the Strong Room; that Irons were put on bis Legs; that he fell ſick 
there, and died in three or four Days in the ſick Ward; that ſhe can't 
tell the Occaſion of his Death, unleſs the Injury cauſed from his Con- 
finement. She ſays, that the Strong Room is boarded at the Top, but 
that the Rain comes in. Gentlemen, ſhe ſays, what was not mentioned 
before, that he complained of his Legs. | | 

- Nicholas Purden ſaid nothing to the purpoſe. 

Cummins (aid, that it was an ugly Room; that it was never ſwept, and 
was wet and dirty. | | 

This is the Subſtance of the Evidence for the King. 

The Priſoner is inſiſted upon to be a ſevere Man; it is ſaid, that he put 
Netoton into this Place; now ſays he, if 1 did not do it, I am not affected. 
What was the Conſequence if he did not put him into Irons, he put 
him in the Strong Room. p | - | 

Holmes, the firſt Witneſs for the Priſoner, ſays, he was there when the 
Man came back, and ſaid, that Darby ordered him to be put in Irons; ad- 
mit he had given Orders, the Irons were not of ſo extraordinary a Weight ; 
the Room was not ſo bad. 

The Witneſſes called for the King all agree, that he fell Al in the 
Strong Room; now the Witneſſes for the Priſoner will ſhew you, that 
the Man was taken out of the Strong Room, and was taken into the 


Duke's Ward, where he remained a confiderable Time; that when Hart- 


neſs and Newton were uneaſy under the Irons, they deſired to have Relief, 
and applied to Darby, and he ordered the Irons to be taken off. Thar is 
a Confirmation that Darby had the ſole Power. This is the Manner of the 
Evidence in his Favour. If Darby did do it, Acton was not to anſwer for it. 

The firſt Witneſs is at a Loſs as to the Time of the Man's Death, 
When he came in, according to the Evidence given for the King, he re- 
mained fourteen or fifteen Days in the Strong Room, and was carried to 
the Sick Ward, and died in three or four Days. 

Holmes ſays, he was in very good Health; he drank with him ſeveral 
Times, and played at Tinp-be ; and he believes he remained fix Weeks 
before he died, and that he died of the Gaol Diſtemper. He ſays, that 
he was retaken the latter End of Augu, and died in November; here are 
two Months complete; and the Witneſſes for the Crown account but for 
fix Weeks. He ſays, that it is the beſt Room on the Common Side for 


two or three to be in; and that ſeveral, of his own Knowledge, deſired to | 


be there. The Counſe! preſſed him very much, to name any one Perſon 
that was there, by his own Deſire; ſo he ſaid, that one Thompſon was 
there. He ſays, that it could not rain godly ys. becauſe it was juſt built. 
Walter ſays, that he knew Newton in the Duke's Ward; and ſays, that 
he was there about four Weeks ; that he heard him make no Complaint, 
but juſt before he was carried there : He had a good Opinion of the Strong 
Room, and requeſted to work there, and ſays, that he let Newton have a 
Bed; which contradicts all the other Evidences. He was aſked about the 


CEE 


17. The Trial of William Acton, &c. 
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* 


| 


Beds, and ſaid, that he got them by his Savings, and that he let them 


out to hire. 7 


* 


Hartneſs ſays, that ſhe knows very well that Newton had a Bed, and her 
: Huſband and he lay together, and a Captain was there; that ſhe never 
found the Room wet, nor any thing like it; that they went out of Days, 
and were locked up in the Strong Room of Nights; that Newton was fix 
Weeks or two Months, betore he died, in the Duke's Ward; that her 
Huſband received no Damage. She ſays, that it was a clean Room; that 
ſhe never heard Newton complain of his Irons, or ill Uſage of the Priſon- 
er. She ſays, that ſhe went to Darby to have the Irons taken off, and he 


accordingly, _ | 

Burton ; ſhe ſays, that ſhe ſaw Newton in the Strong Room, and ſhe 
ſaw a Bed; fo there are three Witneſſes as to that. She ſays, ſhe waſhed 
the Room every Day ; it is very extraordinary, after ſo many have ſwore 
it to be very dirty. She ſays, that he never did complain of the Priſoner 
that he went into the Nuke's Ward for ſeven Weeks; that ſhe was Nurſe, 
and that he died in November, and died of an Ague and Fever; that ſhe 
laid him out, and never ſaw a finer Corpſe; and that the Rain never came 
into the Strong Room. In order to take off Part of her Teſtimany, ſhe 
was aſked, Whether ſhe was not obliged to the Priſoner at the Bar ? She 
ſaid, that ſhe was Nurſe,” and that ſhe had Three-pence a-piece of thoſe 
2 took care of; and that ſhe was choſen by the free Election of the Pri- 
oners. 

The Priſoner called two or three others, to the Strong Room. 

Beſivell ſays, he built it, and that it was very wholefome, and it was 
twenty · four Feet from the Common Sewer. | 

Morris ſays, the Strong Room was very whol:ſome, and that it was 
better than any Ground- Room on the Common Side, and that there was 
a Tarpaulin at Top, 

Over/ton was called to impeach the Credit of Demotet. She ſays, that 
in the F/eez Cellar, ſhe heard him ſay, that he would hang Acton right or 
Wrong, as an Example to other Gaolers, to deter them from being Rogues. 
The Priſoner called two others. Elizabeth Clayton ; the heard him ſay, 
that he would hang Aon, tho' he ſent himſelſ to the Devil; and the other, 
Soy Hull, heard him ſay, that he would bang Haton right or wrong. 

emotet, being called to confront theſe Witneſles, denies he ever ſaid 
what they aſſert he did. ] Pb 

This is the Evidence on both Sides ; therefore you will conſider if Ac- 
ton cauſed him to be put into the Strong Room; for if he did not, theri 
he muſt be acquitted : If he did put him in, you ate to conſider, whether 
this Place is ſuch a Place as they have ſet forth. 

There is not a fingle Witneſs for the King that does not give the ſame 
Account of the Strong Room : It is pretty extraordinary, that to a Man 
the Witneſies ſhould remain in one Opinion for the ſelf ſame Purpoſe ; 
their Words were, that it was not fit for a Human Creature to be in. 

The Witneſſes for the King ſay, that he died in two or three Days af- 
ter he was taken out of the Strong Room; the others ſay, that he lived 
two Months; therefore conſider, if he was put in this Room, and it was 
not the Occaſion of his Death, he ought not to be found Guilty, in that 
he was very well for a Month, ſome ſay ſix Weeks after; and that he 
fell ſick of the Gaol Diſtemper in the Sick Ward. | 

If he did nothing in relation to the Irons, he muſt be acquitted as to that. 

If the Room was ſuch as was fit for a Man to be put in, there was no 
Harm in putting him in there. 

If he did not die by Dureſs, by being put in that Room, I believe he 
muſt be acquitted on that Head, | 

If he was put in the Strong Room by Am, againſt his Will, and it 
was ſo unwholeſome that he caught a bad Diſtemper, and died of it, you 
muſt find him Guilty. 
| The Jury agreed ufon their Verdict immediately, without going ont of Court. 
| Clerk of Arraigns. Gentlemen, are you all agreed in your Verdict? 

Ones. Yes. 

Clerk of Arraignt. Who ſhall ſay for you? 

Omnes. Foreman. | 

Clerk of 6 be William Acton, hold up thy Hand. (Mich he did.) 
Look upon the Priſoner, How fay you, Is he Guilty of the Felony and 
Murder whereof he ſtands indicted, or Not Guilty ? 


| 


Foreman, Not Guilty. 


Die Sabbati, 2 Auguſtt, 1729. 
William Acton having been before arraigned for the Murder 0 James 
Thompſon, and pleaded Not Guilty, the Counſel proceeded as follows. 


Mr. Middleton. Y Lord, and you Gentlemen of the Jury, I am of 
M Counſel for the King. The Indictment ſets forth--- 

e will call our r to prove the Fact. 
Mr. Marſh, My Lord, and you Gentlemen of the Jury, the Evidence 
for the King againſt the Priſoner at the Bar for murdering one James 
Thompſon, is to this Effect: That the poor Man had the Misfortune to be 


troubled with a Diabetes; and, according to the Account given of that 
Diſtemper, it does occaſion Perſons to void a great deal of 


ater. The 
Prifoner was ſo far from compaſſionating of him, that he put him againſt 
his Will into the Strong Room, and he lay there ten Days or more in a 
bad Condition; that no Regard was had to him; he was there ſuffered to 
continue without a Bed till his Left Side mortified, It was a very bad 
Place. Some of the Witneſſes for the Priſoner did give an Account of it, 
that it was built for Felons and Pirates: This Place was built up for 
them, that is now ſaid by the Priſoner to be the beſt Room in this Gaol. 
One of the Witneſſes in the laſt Cauſe ſpoke of the Pirates being put there. 
When 7 hompſon was in this Place, this was done; his miſerable Condi- 
tion was repreſented to Acton, and he made uſe of a very harſh Expreſ- 


ton, Damn him, let him lie there, and periſh.” We will call our Wit- 
neſſes to ſhew the Fact, and it muſt be left to you to conſider whether he | 


3s Guilty or not. 
Vox, LX. 


| 


XVII. The Trial of WIIIIaIr Acrox, for the Murder of Jauss Tnoursox, at the Aſſizes held 
at King ſton upon Thames, in Surrey, before the Hon. Mr. Baron Carter, Auguſt 2, 1729. 


There was ſo little Care taken of this Man, that after he was carried in- 
to O's Ward, he was ſuffered to be put again into this Place, and 
there died. 


Edmund Cummins was ſworn. 


Mr. Marſh. Did you know Fames Thomp/en ?---Mr. Cummins. Yes. 

Mr. Marſh. W hoſe Care was he under:! 

Mr. Cummins. He was under the Care of Acton. 

Mr. Marſh. Who put Thompſon in the Strong Room? 

Mr. Cummins. He was put in the Strong Room out of the Ward, 

Mr. Marſh. What was the Occafion of his being put there? 

Mr. Cummins. I don't know what was the Reaſon of his being put there; 
but Acton gave that Reaſon, that the Ward Company complained of him, 

Mr. Baron Carter. He was aſked, who put him into the Strong Room ? 
And he told you the Ward Company. | 

Mr. Cummins, My Lord I could not ſay ſo. 

Mr. Baron Carter. I heard you ſay ſo. 

Mr. Cummins. My Lord, I heard 'you——juſt now indulge a Witneſs 
for the Priſoner to explain herſelf. I thought your Lordſhip would not 
take ſo much notice of one of the King's Evidence making a Miſtake. I 


leave to explain myſelf, I will go down. | 
: Mr. Baron Carter, Indeed you behave yourſelf very impertinently ; 
ut go on. 
r. Cummins. Mr. Acton did ſay that was the Reaſon, that the Ward 


Company complained of him for making Water. 
F f + — Mr. 


( 218) 


ordered them to be taken off, while ſhe ſtood by, and gave Ditestions 


came here to ſpeak the Truth; and if your Lordſhip will not give me 
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Mr. Mar ? How long was 7 homp | bn in the Streng Neem „ 
Mr. ee He 8 there five 4 fix Days; I ſaw him whilſt he was 


alive there; he 8 on Nights, and had no Bed. 5 


Mr. Marſh. When you ſaw him there, what Condition was he in? 
Mr. Cum. I ſaw him in a bad Condition il, 
Mr. Marſh. Where did he die? Mr. Cum. In the Strong Room. 
Mr. Marſh. Did you hear A#onfay any thing about it ?---Mr. Cum. No. 
Mr. Mar/h. Did you ſee him after he was dead ?---Mr. Cum. I did. 

Mr. Marſb. How long was he dead when you ſaw him: 

Mr. Cum. He was alive oyer Night, and I ſaw him dead the next Morn- 
ing. He had only à Night-Gown with him. e 

Mr. Marſh. Did you ſee his Face f | 5 

Mr. Cum. His Face was disfigured with the Rats; I ſaw the Marks, 


Mr. Marſb. What was the Occaſion of Thompſon's Death ? 88 


Mr. Cum. He might die by lying in that Room. 


Mr. Marſh. What do you, in your Opinion, believe to be the Occa- 1 


ſion of his Death? | e q | 
Mr. Cum. I believe his being put there was the Occaſion of his Death. 
Mr. Marſh. How ſoon was he buried after he died ? : : 
Mr. Cum. He was hurried away in an Hour or two after he died; and was 
buried. | ; 
Mr. Marſh. Who gave any Orders for hurrying him away? 
Mr. prog The Men e him away 1 to do it. 
Mr. Marſb. When was he carried away? | Rt 
Mr. Cum. The very ſame Morning he died; in two Hours after. 
Mr. Merſh. How long was he in the Strong Room ? 
Mr. Cum. Five, ſix, or ſeven Days. | 3 
Mr. Mar/h. Had he any Bed to lie on ?——Mr. Cum. He had not. 


Mr. Marſh. I aſk you, whether you ſaw him carried to the Strong 


Room, and whether Aeon was preſent ? * 

Mr. Cum. Mr. Aelon was there; and the Man was unwilling to go, 
and deſired to ſtay ; but Aeon ſaid, he ſhould not. 
2 | | pong eee 2 

Mr. Marſh. Did you know. Captain Thompſon? | 

Mr. 3 I 4d; he was 53 cho ſam c ard I belonged to, which 

r. Harb. Had he any Innrmity f 

Mr. rag When he 2.4, in he Ward he made a little Water ; and 
ſome Complaint was made, and he was turned into the Strong Room. 

Mr. Marſh. Did you viſit him when he was there? 

Mr. Bran. Several Times. . 
Mr. Marſp. Did you hear Aclon give any Orders about his being there! 
Mr. Bran. I did not. | | 
Mr. Marſh. How long did he lie there? : 

Mr. Bran. Ten Days; then he was remanded back to his Ward, and 


lay there one Night; and then remanded back, and put in the Strong 


Room again. 
Mr. Alarſb. Did he tell you any thing! 
Mr. Bran. He told me, that he was unwilling to go back to the Strong 


' Room, for that it would be his Death, 


Mr. Mar/h. Did you viſit him there? 1 

Mr. Bran. Several Times; and the firſt Time I ſaw him he had nothing 
to lie on, and I furniſhed him with a Piece of a Blanket, and after with a 
Piece of a Quilt. | 

Mr. Mar/h. How long was it before he died that you ſaw him? 

Mr. Bran. I ſaw him two Days before his Death. 

Mr. Marſb. What Condition was he in? 

Mr. Bran. He could not ſtir ; three or four Days before he died, he 
lay on his left Side. i 

Mr. Marſb. Did you not ſee one of his Hips very ſore, angry, and bad? 

Mr. Bar. Car. You know you muſt not lead the Evidence. 

Mr. Bran. There was a very bad, angry, fore Place. 

Mr. Marſb. Where was it ?---Mr. Bran. It was in one of his Thighs. 

Mr. Marſb. When did you ſee it — Mr. Bran, It was ſo when he 
was in that Room; I don't remember it before. | 

Mr. Marſb. Did Capt. Thompſon complain to you of any thing? 

Mr. Bran. He complained, before he went into the Strong Room a ſe- 
cond Time, if he was to go in there again, it would be the Death of him. 

Mr. Marſh, How many Days was it after he was put in again to the 
Strong Room before he died. 

Mr. Bran. I can't juſtly ſay, but I believe about fix or eight Days. 

Mr. Marſh. Where did he die?- Mr. Bran. In the Strong Room. 

Mr. Marſb. Did you fee him after he was dead ? 

Mr. Bran. I ſaw him the next Morning after; his Thigh looked not 
quite ſo angry, but there was a fore Place there. | 

Mr. Marſh. Did you, in Behalf of the Captain, make any Applica- 


tion to Afton? 


Mr. Bran. IVilſon, Cummins, and myſelf went to Aon, and repreſented 
his Condition to him, and defired he would be pleaſed to let him go to the 
Sick Ward; and Acton bid Wilſon go about his Buſineſs; and that was 
all the Anſwer we could get. 

Mr. arſh. When you ſaw him after he was dead, did you ſce any 
Marks about him ? 

Mr. Bran. I ſaw his Noſe and Ear, and Part of his Cheek eat away. 

William Jennings was /tvorn. 

Mr. Marſp. Did you know James Theomnp/on ® 

Mr. Jen. Yes; he was a Priſoner in the Ia, Dea, in 1726. 

Mr. Marſb. Had he any Diſtemper then ? 

Mr. Jen. He had no Diſtemper when he firſt came into the Ward. 

Mr. Ameron. What was the Occaſion of his being removed out of the 
Ward ? „ 

Mr. Jen. They found fault that he was troubled with a Diabetes. 

Mr. Amer. Did you hear Acton give any Orders to carry him to the 
Strong Room ? 3 

Mr. Fen. Acton did order him into the Strong Room. 

Mr. Amer. How long did he remain there ? | 

Mr. Jen. He remained there eigh: or ten Days, at firſt, and then was 


% 
= 


W334 & 


1 


Mr. 


- — 


1 p ; ww 13 F - > : 2 mY {4 4 
15 8 ; : 5 . „ , ey 5 3 F * e 
* Py - 1 ? y . 5 3 $6 14 "ow 5 P: 8 n OB 
— #7 «of | 3 * - 1 b 4 * 7 Y 13 4 o 1 1 
4 1 i 4d ag | 1 WI 11 * 2 83 * 2:8 0 * 8 
ry 4 \ - ws \ 
I. The Trial of William Ad; © 
17. 7 . 
\ 1 . & : 7 5 1 | 3 
4 | 1 * g 
* 


put into the Strong Room again. . 
Mr. Amer. Did Alon order him in again 

Mr. Fen. I heard Acton order him to be put there again. 
Mr. Aer. What was you themen nr hn 
Mr. Fen. I was then one of A#on's Watchmen; I went to ſee the Gen. 
tleman, and be ſaid, he ſhould certainly periſtvif continued in that Place; 
and I defired Acton to have him removed; and Acton ſaid, What Buſineg 


have you to meddle with it? Let him die like a Son of a Bitch, and be 


damned. , eee e . 
Mr. Amer. What, in your Opinion, was the Occaſion of his Death! 
8 Mr. Jen. I believe his lying there in that Plage was the Occaſion of his 
Death. . e » A < 
Mr. Marſh. It was repreſented to be à clean Room, was it waſhed ? 
Mr. Jen. I don't believe it was. 25 
Mr. Marſh. How long was you belonging to the Marſbalſea ? 
Mr. Jen. I lived four Years out of ſeven there. 
arſh. Was it waſhed during that Time? 
Mr. Jen. It was very ſeldom, if ever waſhed, _ 
Mr. Marſh. Did you go into the Room? 1 I 
Mr. Fen. I have been in it ſeveral Times; I have rough ſwept it. 
Mr. Marſp. Is it dry at Top? Mr. Fen. No, the Rain comes in, 
Mr. Richardjon. Had Captain Thompſon committed any Crime before he 


"0 


was put in there? Mr. Jen. No. W 
1 MMVMary Seaſband was ſtborn. 

Mr. Marſh. Did you know Captain Thompſon ? FE | 

Mrs. Seaſband. I remember bim; he was a Priſoner in Pump Ward, 
and he was removed from thence into the Strong Room; but 1 don't 
know upon what Occaſion I LES FR 1 

Mr. MHarſb. By whoſe Order was he carried there ? ; 

Mrs. Scaſ. By Mr. Afon's. © | HEN 2 

Mr. Marſh. How do you know? Mrs. Seaſ. Tbampſon ſaid ſo. 

Mr. Marſh. You never heard Acton give Orders ?---Mirs. Seaf. No. 

Mr. Marſh. Did you ſee Captain Thompſon when in the Strong Room? 

Mrs. Saf. I did; he had no Bed to lie on, and the Wet was under him, 

Mr. Marſh. How long was it before he died, that you ſaw him ? 

Mrs. Sea. I ſaw him the Minute he died. i en 

Mr. Marſb. Did he then declare any thing to you? 

Mrs. Seaſ. He declared nothing to me then; but three Days before he 
died, a Gentleman came in to fee him, and Thompſon told him, it would 
be the Occaſion of his Death if he was not removed. 75 

Mr. Marſh. What Condition was he in in the Strong Room ? 

Mrs. Scaſ. His left Side mortified, which was occaſioned by his hard 
lying on the Ground, and in the Wet. 5 

Mr. Marſh. Was not Part of his Face eat away? 

Mrs. S-af. The Rats had eat out his left Eye. 

Mr. AMarſb. How long did he continue in the Strong Room? 
1 Seaſ. I can't ſay how many Days, I believe he was there three 

eeks. | 

Mr. Marſh, How do you know that his Face was eat away by the Rats! 

Mrs. Scaſ. I have Reaſon to know, for they were very troubleſome 
when I was there. 

Mr. Marſh. Was it a proper Room to put any one in ?---Mrs. Seaf. No. 

Mr. Marſh. Was it ſwept ?—— Mrs. Seaſ. I never ſaw it ſwept; [ 


was in it from the firſt of January till the ſixth, Night and Day. 


Mr. Marſh. Was it wathed ? Mrs. Scaſ. It was not waſhed while! 
was there; there were ſeveral Barrows- full of Dung in it then. 
Mr. Marſh. What was there in it? 
Mrs. Seaſ. Wet, and Straw, and Dirt. 
Mr. Marſh. How did it ſmell? 
Mrs. Szaj. Very badly; I have ſcen there a Score of Rats at a Time. 
Mr. Acton. Pleaſe to aſk, what Time of the Day Capt. Thompſon died. 
Mr. Bar. Car. What ſay you to that? | | 
Mrs. Seaf. He died about fix o'Clock in the Morning, and was buried 
before Ten. | | 
Mr. Acton. Who gave Directions for his Burial ? 
Mrs. Seaſ. I don't know. | 
Mr. Acton. Was there any Perſon to view the Body? 
Mrs. Seaſ. There were no Searchers. | 
Mr. Acton. Who ſent you to Capt. Thempſon? | 
Mrs. Seaſ. Nobody ſent me, I went of my own accord; I carried him 
twice Mutton Broth. | 
| Call Thomas Snape. (hs was ſeborn.) 
Mr. Hard. Did you know Capt. Thompſon ? 
Mr. Snape. Yes, he was firſt in the Pump Ward, and went from thence 
into the Strong Room. 
Mr. Ward. By whoſe Orders? | 
Mr. Snape. I can't tell ; he was removed from the Pump Ward to the 
Strong Room, and was there for ſome Time, and then went into Pump 
Ward again, and was there ſome {mall Time, and then carried back again 
to the Strong Room. FF 
In. ud How long did he continue in the Strong Room the ſecond 
ime? 
Mr. Snape. He was there nine or ten Days both Times. 
Mr. ard. Did he die in the Strong Room ? —— Mr. Snape. Yes. 
Nr. N ard. Did you ſee him after he was dead? 
Nr. Snape. Yes, I ſaw his Corpſe laid out, and his Side was very bad; 
it was black, and turned as to a Mortification. 
Mr. ard. How long was it before he died that you ſaw him? 
| Mr. Snape. Three or four Days. : 
Mr. Ward. Did he make any Complaint ?!——Mr. Snape. No. 
Mr. Aon. Was he confined there all the Time, or did he go about? 
Mr. Snape. I ſaw him go out and in to the Strong Room. 
Mr. I/ard. When was he laid out? 
Mr. Snape. Between fix and ſeven o'Clock in the Morning. 
Eleanor Ewer was ſworn. 


Mr. Ward. Did you know Captain Thomp/on ? 
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Mrs. Emer, I remember the Captain; he was in good Health when he 
went into Gaol. 2 4 n ; 
Mr. Ward. When did he die? fa 
Mrs. Ewer, He died the ninth or tenth of July. 
e | pee Bacon 2 + 
. Marh. Did you know Captain Thompſon 5 1 
Me = I did Te was arreſted and put — Priſon the Letter - end of 


May, 1726. I remember he was brought into the Pump Ward, and con- 


.— there three Weeks; and then was removed to the Strong Room. 
Mr. Marſh. How long did he continue in the Strong Room? 
Mr. Bacon. He lay there about ten Nights, and then came into the 


pump Ward, and remained a Night or two; and from the Pump Ward, 


went back again to the Strong Room. 


Mr. Marfh.. How long was he in the Strong Room the ſecond Time? 


Mr. Bacon. He was there about ten Days more before he died. 


Mr. Marf. Did you fee him there, the Latter-part of the time, before 
he died ? Mr. Bacon. 1 did. . 8 


Mr. Marſh. In what Condition did he lye ?- Mr. Bacon. He had bun- 
dled up a Piece of a Blanket to lay his Head upon. | | 

Mr. Marſh. Did he make any Complaints of his Hardſhips ? 

Mr. Bac:n. He ſaid, a Day or two before he died, that the cruel Uſage, 

Mr. Alarſb. Did he complain of any Sore, or Hurt, or of his Side ? 

Mr. Bacon. I can't ſay he did; but after he was dead, his left Hip ap- 
peared black. a 

Mr. Marſh. What, in your Opinion, was the Occaſion of his Death ? 

{r. Bac n. The bard and cruel Uſage was the Occaſion of his Death. 

Mr. Marſh. Was the Strong Room waſhed, or ſwept, or kept clean ? 

Mr. Bacon. It was not; and if any Perſon ſwore ſo, they did not ſwear 
true. I 
Mr. Baron Carter. Was you there every Day ? 

Mr. Bacon, I can't ſay every Day, _ 

Mr. Richardſon. Was it fit to puta Man in ? , 

Mr. Bacon. It was contrived for a Puniſhment, for People who had 
committed great Crimes againſt the Government. 

Mr. Richardſon. Were there other Rooms fit to put Thompſon in? 
Mr. Bacon. Yes, there were. 
Mr. Richardſon, Was there any Application to have him removed ? 
Mr. Bacon. There was none by me. 
Peter Purchace was ſworn. 

Mr. Ward. What Part of the Priſon was T. _ confined in? 

Mr. Purchace. He was firſt in the Pump Ward, 
that Room contrary to his Inclination, and put in the Strong Room. 

Mr. Ward. How do you know it was contrary to his Inclination ? 

Mr. Purchace. He often ſaid ſo. | 

Mr. Ward. Did you fee him removed from the Pump Ward to the 
Strong Room ?---Mr, Purchace. Yes. 

Mr. Ward. Was he carried there ?---Mr. Purchace. No, he walked there, 

Mr. Ward. You was by when he went into the Strong Room ? 

Mr. Purchace. Ves. £ 0s 

Mr. Vard. Was you by when Acton gave Orders to carry him there? 

Mr. Purchace. No. 

Mr. Ward. Who was with Thompſon when he went there ? 

Mr. Purchace. Nichols and Regers went along with him; and they ſaid, 
they had Orders to go to the Strong Room. 

Alr. Ward. How long did he continue in the Strong Room ? 

Mr. Purchace. I can't be certain of the Time. | 

Mr. Ward. But you ſaw. him in the Strong Room: 

Mr. Purchace. I frequently viſited him in the Strong Room. 

Mr. Ward. Did you obſerve that it was waſhed or cleanſed ? 

Mr. Purcha:e. It was not, during the Time I was a Priſoner there. 

Mr. Ward. What kind of a Place was it?---Mr. Purchace, It was a 
wet, damp, naſty Place, not fit for a Chriſtian to be in, | | 

Mr. Ward. Do you know of any Application made to Adlon concern- 
ing Captain Thompſon? 

Mr. Purchace. Milſan and I went to the Lodge to inquire for An, 
and told him, that Thompſon ſaid, the Confinement in that miſerable Place, 
would be the Cauſe of his Death, and he defired to be removed to another 
Ice; but Adlon would not hear us, but bid us £0 about our Buſineſs. 

A. Nad. When did you fre him laſt, before he died? 

lir.. Purchace, I ſaw him the Night before he died; and he then ſaid, 
that the Confinement in that Place would be his Death. 

Ar. Ward. Did you fee him after he was dead ?---Mr. Purchace. I ſaw 
L Body; he had on his Thigh ſomething like a Mortiſication. 

Mr. urd. What was the Occaſion of his Death f---Mr, Purchace. I 
biicye, lying upon the bare Boards was the Occaſion of his Death. 

"ir. ard. Was there any Water in the Room! | 

ir. Pur chace. At ſotne times there was; when it rained, the Water 
cenie in at Top; I have fern the Rain come in. 

John Wilſon was ſworn. 
r. Moro. Did you know Captain Thompſon ? 

vir. IWiljen. Yes, he was committed a Pritoner the Latter-end of My; 
Le was a Fortnight or three Weeks in the Pump Ward. 

lr. Marſh, What Sort of a Man was he? | 

Mr. IViiſer. He wes a hearty, ſtrong Man, of a merry Diſpoſition, 
ſnging Songs, and Chorus's. He was in the Pump Ward, and after 


was put into the Strong Room; ſome People came to fetch him, and ſaid 


it was by the Order of Neols, Rogers, and others. 
Mr. Marſb. How long did he remain there? 
Mr. Lian. He remained there a Week and better, in a bad Condition. 
Mr. Marſſ. Had he any thing to lye on? 
Mr. Milan. He had on a Banyan Camblet Night-gown, but Jay upon 
tt: bare Floor, which was wet with the Water that came in. 
Mr. Marp. Where did the Water come from? 
Mr, Vi ſen. It came from the Top of the Room; I ſaw it rain through. 
Mr. Marſo. Could he come out? 
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. Mr. Wien. He had a Power of coming out of che Room in the Day- 
time, but he had no Power of coming to 7 any where elſe on Nights; 
he lay two Days in the Pump Ward, and then was put into the Strong 
| Room again; and then deſired me to go to the Petitioning Room, to get 
him into another Place. | 
| Mr. Marſh. Did you make any Application in his Behalf? 
Mr. Wilſon, I went with * to Acton, but was not heard. 

Mr. Marſh. What did Acton ſay to you Mr. Milſen. I began to tell 
the Story relating to the Man's Miſery, and Acton ſaid 

Mr. Mars. hat did you tell Aon ? | 

Mr. Mien. I ſaid, he would periſh if not removed; and Aon bid me 

and trouble my Head with my own Buſineſs. 

Mr. Marſb. Did he order him to be taken out of the Strong Room? 

Mr. Wilſon, No.—lI then went to the Nurſe of the Sick Ward, to de- 
ſire her to entertain him in that Ward; and ſhe would not do it, becauſe 
ſhe had not Orders; ſo he continued in the Strong Room very miſerable. 
I took him out, and put him in the Chimney Corner to dry himſelf; and 
when he came to dry himſelf before the Fire, he ſmelt very ugly and naſty 
(this was after the ſecond time of his going into the Strong Room) ; then 
he went back, and lay very miſerably for three or four Days, 

Mr. Ward. Did you ever ſee the Strong Room waſhed ö 

Mr. te ow I never ſaw it waſhed all the "Time the Captain was there 
within theſe twelve Months, or within theſe ſix Months, it has been waſhed, 

Mr. Ward. Was it covered at Pop? | 

Mr. Wilſon. There was a Tarpaulin laid over it lately, ſince he was there. 
| _ Ward. What State and Condition was it in when Thompſon was 
means. | | | 

Mr. Wilſen. It is in a better State and Condition now; I have ſeen the 
Water pour in, and it was in as bad a State when he was there, as ever; 
and there was no Tarpaulin put upon it, till within theſe twelve Months. 

Mr. Ward. How was the Floor? c 

Mr, Wilſon. The Floor lies five Inches higher than the Ground, but 
the Boards not being thick, they were grown rotten, with the great deal 
| of Water that ſettled »here after a Kain, for the Room was worſe the 

next Day, 
| Mr. Ward. What, in your Conſcience, do yo believe to be the Occa- 

ſion of his Death ? | 

Mr. Wilson. I believe, in my Conſcience, that he was ſeemingly of a 
ſtrong Conſtitution, and continued the ſame till his going into that Place 
and that the Severity of the Weather, and his hard lying, were the Cauſe 
of his Sickneſs, of which he languiſhed and died, | 
Phillips was ſworn, 

Mr. Marſh. Did you know Captain Thompſon ? 

| Mr. Phillips. Very well ; he was troubled with a Diabetes when he firſt 
came in; he was put in the Pump Ward, and there he continued three 
Weeks or a Month; he was then removed to the Strong Room; I ſaw 
Acton and his two Servants there. | 

Mr. Marſh. What Condition was he in ? 

-Mr, Phillips. He was in a very miſerable, deplorable Condition, for he 
had that Diſtemper when he went into the Strong Room; he was offen- 
ſive to the reſt of the People of the Ward. | 

Mr. Marſh. Did you viſit him in the Strong Room? 

Mr. Phillips. I frequently went to him. 

Mr. Marſh. How Yong was he there before he died? 

Mr. Phillips. Len Days. 

Mr. Marſh. Did you ſee him there in a good or bad Condition? 

Mr. Phillips. He lay in a miſerable, deplorable Condition. 
| Mr. Marſh, Did you make any Application to Adden in his Behalf ? 

Mr. Phillips. I had endeayourcd to ſpeak to him, but never could meet 
with him. | 

Mr. Marſp. How long before he died was it that you ſaw him? 

Mr. Phillips. | ſaw him the Night before he died. | 

Mr. Marſh. Did he make any Complaint to you ? 

Mr, Phillips. He ſaid, that lying in that Condition would be the Death 
of him; and ſaid, that it was by Aclen's Order that he was put there. 

Mr. Marſh. When did he ſay this: 

Mr, Phillips. Some Days beide he died. 

Mr. Marſh. Did you ever ſee the Strong Room waſhed ? 

. Phillips. I was in the Gaol nine or ten Months, and never ſaw it 
waſhed. | | 

Mr, Marſp. How long ago: Mr. Phillips. Two or three Years, 

Mr. Marſh Did it rain in ?—Mr, Phillips, The Rain did come in; I 
ſaw Puddles of Water in it ſeveral times. | 

Mr. Marſh, Was it fit to put any one into? 

Mr. Phillips. It was a Terror to every body to go there, 

Mr. Marjh. What do you believe was the Occalion of his Death? 

Mr. Phillips. I believe the Diabetcs, and lying in that Manner, were 
the Occaſion of his Death. 

Mr. Marſh. Was there any other Room empty, fit to put him in? 

Mr. Phillips. There was a Room over againſt his own Ward that was 
empty. ' here was another Room empty, and proper for any body to be 
put in, called the Petitioning Room. 

Mr. Marſh. Had he any Marks about him when dead? 

Mr. Phillips. I ſaw a Wound, and put my Fiſt in, which looked as if 
the Fleſh had been gnawed away. 

Mr. Marſh. "There was a Ward called the Sick Ward ; was there Room 
there for Captain e ?—Mr. Phillips. Ves. 

Mr. Marſh. We ſhall call no more Witneſſes. There is ſtrong Evi- 
dence given as to the Fact, and the Strong Room. 

Mr. Aon, With humble Submiffion to your Lordſhip, Captain 
Thampſon was put into the Pump Ward, and a Complaint came trum 
Captain Thompſon ; I will acquaint your Lordſhip what was the Manner 
of it. Captain Thompſon had the Diabetes, and his Ward- mates 1aid he 
ſtunk, and fined him, and took his Coat from him, and carried it away, 
and the Man had not Money to redecm it, or wherewithal to raiſe any, 
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aſked, him, If there was ahy particular Perſon he deſired to be with, of if | Mr. Baron Carter. She was put in by the Gentlemen. 
he would go into the Sick Ward ? He ſaid, he had rather go into the Strong Mrs. Barton. Yes, or elſe they would have tore the Gaoler to Pieces. 
Room, for if he went into the Sick Ward, they would fine him there again. John Bowdler was. ſworn. . 
Christopher Golling was ſworn. 2 2 Mr. Bowdler. I was in the Ward when Captain Thompſon went out, 
Mr. Am. I deſire he may give an Account of what he knows about | and the Ward being uneaſy with him, he ſaid he would make Intereft to 
Captain Thompſon. Ho - ©... | Mr. Afonto go into the Strong Room; and he took his Bed and Bedding, 
Mr. Goſling. 1 was ſitting at the Lodge Door, and Captain Thomp/on | and went into the Strong Ron. | 
came up to Acton, and deſired him to let him go into the Strong Room ; | Mr. Acton. Pleaſe to aſk, whether Thompſon told him he had made In- 
Acton ſaid, he might go into the Sick Ward; and Thompſon ſaid, the Men tereſt, © FRAY F 5 
in the Ward had tormented him ſo, that he had rather lie in the Strong | Mr. Boiudler. Thompſon ſaid, that he had aſked Leave of 42on, and he 
Room; and Aclen made Anſwer, You may lie there. ' . -— had granted it. e 8 
Mr. Baron Carter. What did they torment him about? eee e 
Mr. Goſling. About Piſſing; he piſſed very much there. 8 Mr. Deveniſb. In the Month of Joy 1726, I was ſent into the Pump 
Mr. Baron Carter. What Anſwer did A#on make him? I Ward to Captain Thompſon, and his Ward-Mates ſwore at him, and cal. 
Mr. Goſling. He did him do what he would. - +» © Ted him Naſty Son of a Bitch. | DM | 
Mr. Acton. When he was in the Strong Room, did they not uſe to tor- | That his Ward-Mates were uncivil ; that he was troubled with a 
ment him ?---Mr. Goſling, Ves. | W LEN _ * | Diabetes; and he ſaid, he would deſire Mr. Acton to let him go to the Strong 
Mr, Baron Carter, How long did he lie there ? Room; and the next Day I ſaw a Woman waſhing of it. When he was 
Mr. Ge/ling. Five or fix Weeks, [tt |__| there, 1 asked him ſeveral Times if he wanted any thing; for Mr. Vi- 
Mr. Alton. Pleaſe to aſk him, if Captain Thompſon did not ſay he was | fingbam ſaid, he would relieve him if he wanted for any thing; and he ſaid, 


F 


much beholden tome.---Mr. Go/ling. He ſaid ſo. | the Woman of the Sick Ward came to him, and he wantec for nothing. 
Mr, Acton. Was there any Anger, or any thing between us? | Robert: Walker was ſworn. 2 85 — 
Mr. Gaſſing. No. | | Mr. Baron Carter. What do you know about Captain Thompſon ? : 
Mr. 4. Did not Captain Thompſen ſay; he deſired to go into the | Mr. Walker: He was carried to the _ Room by his own Con- . 

Strong Room? | ſent ; and aſking him the next Morning how he did, he ſaid, extraordi- y 
Mr. Ge/ling. He expreſly deſired to be removed into the Strong Room. | nary well; _ | | | 5 \ 
Mr. Aon. Had he a Bed there ?---Mr. Goſling. Les. r. Baron Carter. Had he a Bed there ?---Mr. Falter. Ves. 1 
Mr. Hard. What do you call a Bed ? Mr. Baron Carter. Did he complain of any Illneſs ? | * 
Mr, Goſling. A Pillow and Blanket. | | Mr Walker. I ſaw the 1 v9 making Game of him. 0 
Mr. Richardſon. Is it very uſual for People to lie in ſuch Beds ? Mr. Baron Carter. Was he locked up on Nights? Mr. Valter. No, 


Robert Holmes was ſworn. Mr. Acton. A Nurſe ſat up with him on Nights, Mrs. Conner; ſhe had 


Mr, Aon. Pleaſe to aſk, if he did not come to me from Captain Thomp- | been Nurſe of the Sick Ward. | 
fon, and what was his Requeſt. Benjamin Johnſon was ſworn. e 

Mr. Baron Carter. What ſay you to that?? Mr. Baron Carter. What have you to ſay to Thompſon's conſenting to H 

Mr. Holmes. He was ſo tormented by the Ward, that he deſired me to go | go to the Strong Room ? 15 ate Deco 
to Mr. Acton, to deſire him to let him (Captain Thompſon) go into the | Mr. Fohnſon. I ſpoke to him two Days before he went there; and he hi 
Strong Room; and I aſked Mr. Acton, and he gave him leave, and offered | ſaid, he ſhould be glad if Adden would grant him the Favour of lying there. 
him to go into the Sick Ward, 1 Mr. Baron Carter. Had he a Bed there? _ 


Mr. Aon. What was the Occaſion of his deſiring to go there? Mr. Johnſon. I ſaw him carry his Bed there; and he thanked God that 
Mr. Holmes, He was ſo naſty, that the Ward chid him, and he could | Mr. Aon was ſo good to let him lie there, for he hoped it would be the Cc 
lye ſweet and clean in the Strong Room. | | faving of his Life. 5 | | 
Mr. Baron Carter. Did Thompſ:n come up along with you ? | Ralph Malban was ſworn. Sek | 
_ Mr. Holmes. He did; he was not ſick at that Time, but ſome Time af- Mr, Baron Carter. What do you know of Captain Th:mp/on # aſt 
_ ter he fell ſick and died. 0 5 | Mr. Malban. I can ſay nothing, but that when I was in the Ward one Th, 
—_ Mr, Baron Carter. Did he make any Complaint ? Night I ſaw a great deal of Abuſe offered him; and the next Day I ask- nk 


Mr. Helmes. At laſt he did make Complaint, that he was ill, but did | ed him how he came to ſuffer ſuch Abuſes ; and he ſaid he had a noiſome 
not then deſire to be releaſed. | Diſtemper, and ſo they abuſed him; and in a Month or three Weeks I ſaw of © 
Mr. Aon. Had he Liberty to go in and out of the Strong Room? him again, and he then ſaid, he had Leave to get into the Strong Room, 


Mr. Holmes. He had, whenever he pleaſed, only ſome unlucky Fellows | and thanked God for it. 

locked him in. | Thomas Fletcher was ſworn. 
Mr. #/ard. Had he Liberty to lye out ?---Mr. Holmes. No. Mr. Baron Carter. What do you know of Thompſon ? | 
Mr. Hard. I aſk. you whether Adlon went with him to the Strong Room ? Mr. Fletcher. I know Thomp/on had the Diabetes, and that his Fellow 


Mr. Holmes. I can't ſay he did; he gave him Leave to go into the Strong | Priſoners did often reflect upon him, I was out of Priſon, and then came 
Room. | in again, and I asked Thompſon how he did; he ſaid, very well as to his 


| Elizabeth Goſling 3 Health, except as to the Diabetes; and Acton had given him Leave to lie 
Mr. Baron Carter. How came Captain Thompſon to be in the Strong | in the Strong Room. 
Room ? | — Here the Priſoner reſted his Defence. 
Mrs. Goſling. By his own Deſire, he was troubled with an Infirmity. Mr. Baron Cart:r. Gentlemen of the Jury, the Priſoner at the Bar 
Mr. Baron Carter. How do you know it was by his own Deſire ? ſtands indicted for the Murder of one James Thompſon. The Indictment 
Mrs. Ge/ling. I heard him ſay ſo. | ſets forth, that the P Thompſon died by Dureſs, ſo that the Priſoner 
Mr. Baron Carter. Had he [Liberty to go out Night or Day ? was thereby Guilty of Murder. 


There were ſeveral Witneſſes called for the King. The firft was Edmund 


Mrs. Goſling. He had the Liberty to come in and out. 
Cummins; he ſays, that he knew Thompſon very well; that he was in the Pump- 


Mr. Hard. What are you? 


Mrs. Gofiing. My Hufband is a Priſoner, Ward, and that he was put in the Strong Room, as Acton ſaid for having the 
Mr. Ward. I aſk you whether he has any Office in the Gaol ? Diabetes, ſome of the Ward complaining of his being naſty ; that he came out 
Mrs. Geſing. My Huſband took a Room before of Mr. Burleigh, and ſometimes, and he ſaw him after he Jie ; and he was _T quickly buried; 
continues under Mr. Acton. and he ſaw a Mark upon his Face. He ſays, that A&on did order his Burial, 
Benjamin Brown was ſworn. becauſe he was carried by thoſe that uſually carry Corpſe to be buried. 
Mr. Baron Carter. What do you know about Thompſon ? He ſays, that he was reſolved to ſtay in the Ward, and would not have 


Mr. Brown. He ſaid, God bleſs Mr. Aon, for he had ſaved his Life | gone out, but Aon would not let him ſtay. 
by putting him in the Strong Room, for if he had continued in the Ward, | Matthew Brandon ſays, he ſaw Thompſ.n in the Strong Room, and he did 
he had died. - hear the Priſoner order him to be put there. He ſays, that there was a 


Mr. Richardſon. Did he give any particular Reaſon why he ſhould have | Complaint of the Ward that he was nauſeous : That two Days before his 
died ? Death he could not ftir at all; that he had a fore Place on his left Side, 


Mr. Brown. That if he made Water in the Room, he was to pay a | and he ſays, that he complained if he ſhould go there again it would be the 
Quartern of Gin. ' | Death of him. He ſays, that Filſon and Cummins went to Acton, and they 


Mr. Richardſon. Did you viſit him in the Strong Room? repreſented the Condition he was in, and defired he might go to the 
Mr. Brown. I oftentimes viſited him. Sick Ward; and Acton ſaid to * Go about your Buſineſs. He ſays, 
Mr. Richard. Had he a Bed ?---Mr. Brown. He had a Gaol Bed. that there was a Mark upon his Noſe and Ear, and the Wound was not 
Mr. Baron Carter. Had he the Liberty of going in and out ? | ſo angry after his Death as it was before. | 

Mr. Brown. Yes. ennings ſays, he was not ſo ill when he came there, but only had the 


Mr. Richard. Was not the Strong Room a Place of Confinement ? Diabetes, and the Priſoner ordered him into the Strong Room where he 
Mr. Brown. Les; but when I was a Priſoner, I had the Liberty of the | continued eight or ten Days, and then came out for two Dee and then 


4 
| { 3 Gate, having ſeveral! Cauſes in my own Right. was ordered back by the Priſoner. He deſired Acton to have Thompſon re- 
= | Mary Parton was * moved; and Acton Lad. Let him die like a Son of a Bitch, and be damned. 
| Y Mr. Aon. What did you hear Captain Thompſon ſay ? He ſaid, he died the next Morning, and died in this Strong Room. That 
'Þ Mrs. Barton. I heard him ſay that he aſked Leave to lie in the Strong | the Strong Room was ſeldom waſhed, it was rough-ſwept ; but what he 
_ Room, and that he was diſturbed in his own Ward. means by that I cannot ſee : He ſays, that it was not dry over Head. 
1 Mr. Acton. Pleaſe to aſk, if he did not ſay, that he had rather go to the Mary Seaſband ſays, that he was removed into the Strong Room, and Hes 
1 Strong Room, than come to the Sick Ward. ton gave no Orders concerning him; there was ſome Wet under him, but ſhe 
Mr. Baron Carter. Anſwer that. does not explain from whence it came, therefore it might come from 


Mrs. Barton. He ſaid, He might have gone, if he would, into the Sick | Diſtemper. She ſays, that his Side mortified ; that there was ſome Disfigu- 


Ward, but he had rather go to the Strong Room, becauſe he could be | ration on the Side of his Face, it was eat by the Rats. She thinks it a verſ 
there in Peace, ſtrong Room, and it was not a proper Place to put any Perſon in; that it was ne- 


Mr, Aon. Had he a Bed in the Strong Room ? | ver waſhed; that about Six in the Morning he died, and was buried about Ten. 


Mrs. Barton. Yes, ſuch a Bed as poor People lye on, a Flock-bed ; it |. pe cannot ſay, whether Thompſon went by his own Conſent of 

was a broad Bolfer, which he could lye at his whole length, and turn | not; but that he went from the Pump-Ward to the Strong Room, 

himſelf upon, ſuch as they had in the Gaol. ſtaid nine or ten Days, and then ſtaid two or three Days in the Pump- 
Mr. Baron Carter, Was he locked up on Nights ?---Mrs. Barton. No. Ward, and went back again, and ftaid nine or ten Days both Times. 


Mr. IF ard. She is kept by Acten; ſhe had Three- pence out of every He ſays, he came in and out when he pleaſed. He ſays, that he ſaw 
Priſoner. | his Corpſe, and one Side of his Thigh was black, he ſaw him three ot 
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we Days: befote He Gied, and be never complained of his Thigh : It was 
os wore he ould nor complan of it | 
1 thing to the Furpoflf e. 

Den fays, that nie came in the latter End of May 1726, and Thompſon 
anch de were in the Pump- Ward; that Themp/er. remained there three 
| Weeks, and was Carried from thence into the Strong Room; that he has 
ſeen twenty Rats there at a Time; when he had been there ten Days he 
came back, and ſaid in the Pump Ward two Days, and then re- 


Thompſon complained of the ſevere Uſage,'and that it would be the Occa- 
fon of his Death; but not of the Sore. He ſays, the Room was made 
on purpoſe to puniſh People for great Crimes againſt the Government; 

and Thin told kms that it would be the Occaſion of his Death. 
|. Purchace ſays, that he ſaw im removed, and ſaid he walked there; 
that he viſited” him: very frequently, and the Room was not waſhied all 
the Time he was there a Priſoner ;, that there was no Complaint of his 
Sore, hut of his Uſage ;/ he fays, that it was wet, and the Rain came in 


Tom | 
gr Win ſays, Them;ſon was in the Pump Ward; that he was very hearty 
and merry, and gave ſome Inſtances of his Mirth ; that he was put in 
the Strang Room, and was in a bad Condition. He gives you an Ac- 
count of the Floor; that there was Water there; that ſome came down 
from above, and fome was made by Thampſen. He ſays, that he was 
locked up on Nights, but not on Days; he went to Aon to intreat him 
to remove him, and he bid him hold his Tongue; he told him he ſhould 
die if he was not put in another Place; and thereupon he went to the 
Nurſe of the Sick Ward, but ſhe refuſed his coming there. He ſays, 
there was a Tarpaulin put on the Top of the Strong Lan about a Year 
| ago, and before that the Wet came in, and he believes that this was the 
Eaſe of his Hineſs and Death. 

Phillips ſays, that ThompJen was troubled with a Diabetes; that he was 
in a miferable' Condition; that he was in the Room ten Days before he 
died; and that he laid upon the Ground all the Lime, and he was put 
| there by the Priſoner's Order; and that he never ſaw the Room waſhed. 
He ſays, that he might have been put in a better Place, for there was 
Room in the Sick Ward; and he might have been put iu a Room againſt 
his own Ward, for it was empty. | 

Gentlemen of the Jury, you will conſider the State of this IndiAment ; 
and that there are neceſſary to þe taken Notice of two Things. 

The firſt is, that Th»mpſon was put in the Strong Room againſt his 
Conſent. | 195 

The next is, that the Conſinement there, was the Occaſion of his Death, 

The Priſoner ſays, that he was very far from putting him there, for he 
aſked Leave to go; fo that a Charge is laid upon him who never gave 
Thomfpſm any Oftence, or uſed any hard Words to him; therefore he 
cannot be ſo barbarous as repreſented, : 

There are eleven Witneſſes that he has called, who give an Account 
of Thempſon's having the Diabetes, that the Ward was very uneaſy with 
him; and becauſe he had done in the Ward, what they uſed. not to have 
done there, they took all his Cloaths. away. | 

Chriſtopher Gefling ſays, that Thompſon was offered by the Priſoner to go 
into the Sick Ward, and he refuſed, which confirms what the other 


Witneſſes ſay, (and then A:# bid him go whither he would,) and he 
Came ſaid he would go into the Strong Room; and Aon ſaid, if you go into 
wy ſuch a Room (the Witneſs naming the Room) won't that be as well. 
to 


If he went into the Strong Room on his own Deſire, Aclon is not guilty, 
He ſays, that Thompſon had a Pillow and Blanket, which is explained 
afterwards, that he could Jie upon it and turn. 
Hines ſays, that Thompſon was ſo tormented by the Ward, that Thomp- 
in deſired him to go to Aon, to deſire he might go into the Strong Room, 
and upon that Aelon gave leave; and ſays, that he was deſired to go to 
he Sick Ward; and ſays, that he was not confined in the Day-time, un- 
Jeſs he was bolted in by his Fellow-Priſoners, that had played the Kogue 
with him. a | 
Elizabeth Goſling ; ſhe gives an Account as her Huſband did; that 
Thempfon owned how friendly the Priſoner had been to him, and that it 


uried; was fo far from being looked on as a Puniſhment, that it was a Matter of 
zurial, Favour thought by hn to be there. 

zuried. Brown ſays, that he talked with Thompſon, and Thompſon ſaid, God 
t have eleſs Aton, he had ſaved his Eiſe, for if he had ſtayed any longer in the 


Vard, he:ſhould have died; and ſays, there was a Bed there. 

Barton ; fhe heard the Captain ſay, that he aſked Leave to go into the 
Strong Room, being quiet and eaſy to be there; and that he had rather 
de there, becauſe he was always at Eaſe. | 

Bueuwdier ſays, that the Ward was uncaſy ; upon which Thompſon made 


| be the Miatereſt to go-there, and took his Bed and Bedding, and aſked Leave of 
1d they ton to 80. 
to the Daveniſ ſays, that the People of the Ward came for him, and he ſaw 
e ſays, im carried quite through. He goes into the Strong Room, and aſked 


Them in, How he came to be there; and he owned, by the Civility of 

dien that he was there: He ſays, that Thompſon had a Bed, and that 
de went out and in when he pleaſed. 

Jehrſon ſays, that Theympſen ſaid, that he thanked God that Adden was 
o good to let him be there. 74 

I here were two other Witneſſes, who ſpoke to his aſking Leave. 

entlemen, now you will conſider how the two Evidences tally, and 

phat pay Is was done to Thompſon. 


For the 


— 


| 


turned; that he frad no Bed, or but a little Piece of one. He fays, that | 


ing, they ſay, that he was put there without, and againſt his 


fer the Murder of James Thompfn. 


i 


of a Bed; and eleven Witneſſes for the Priſoner 
it he had, he did not lie on the Ground, and could not have the Diſ- 


(226) 
Conſent ; and for the Priſoner, eleven Witnglfes* ſay, it was with his 
Conſent. If you ſhould be of an Opinion that it was without his Con- 
ſent, then it deſerves another Oonſideration; but if you ſhould be of an 


In the next Place, you will conſider in relation to the Diſtemper. As 
to the Diabetes, ſome have ſaid on one Side, that they looked upon it to 
be mortal, and that he never complained. It is very obſervable, that he 
never ſhould complain. | 

In the next Place, they tell you, how he caught it, by lying upon the 
bare Boards. Some of the Witneſſes for the Ring ſay; he had only a Sort 

ay, he had a Bed; and 


ſtemper from lying there; it was impoſſible. | 
The third Part is, whether he was a Priſoner in the Strong Room? 

You have heard, the Witneſſes for the King all agreed that he went out 

on Days, though he was locked up on Nights. 

The Witneſſes for the Priſoner all agree, he went out on Days, and 

he was not locked up on Nights. | 

As to his going to the Sick Ward, the Witneſſes ſay, that Acton or- 
dered it, and he refuſed to go. 

If this Place gave him the Diſtemper of which he died, and if he went 
without his Conſent, you will find the Prifoner Guilty ; but if he went 
out and in when he would, in conſequence, he was not confined there ; 
there is no Reaſon to find him guilty. | 

When he aſked Leave to go to the Strong Room, the Priſoner gave it 
in a very humane Manner, and gave him his Choice, to go there, or into 
the Sick Ward. a 

Upon the whole, I muſt leave it to you. a ; 

8 The Jury agreed upon their Verdict immediately, without going out of 
ourt. 

Clerk of Arraigns. Gentlemen, are you all agreed in your Verdict? 

Omnes. Ves. 

Clerk of Arraigns. Who ſhall ſay for you ?—Omnes. Foreman. 

Clerk of Arraigns, William Acton, hold up thy Hand. (RP he did.) 
Look upon the Prifoner, how ſay you; Is he Guilty of the Felony an 
Murder whereof he ſtands indicted, or Not Guilty ?—Fore. Not Guilty. 

Mr. Strange. The Priſoner, my Lord, has been very much fatigued, 
and deſires, upon paying his Fees, he may be now diſcharged. 

Mr. Acton. My Lord, I defire you will diſcharge me now, 

Mr. Bar. Car. I can't comply with your Requeſt. 

Mr. Strange. Mr. Paxton, ſpeak to the Judge. Upon which Mr. 
Paxton went out of Court. 

Mr. Strange. Mr. Oglethorpe, I deſire you will interfere, and ſpeak to 
the Judge, and that you'll give your Opinion. Pray ſpeak, pray tell 
whether you conſent. 

Mr. Ogle. Were I Proſecutor, I ſhould deſire the Priſoner might be 
releaſed ; not that I think him innocent, but that every Engliſhman, let 
him be never ſo unjuſtly acquitted, hath, by the Haleas Corpus Act, on 
his Acquittal, a Right to be diſcharged ; nor can any Subornation of 
Perjury, or any Management of a Jury, prevent it, for they are cogniza- 
ble at another Time, | | | 

(There being then à great Noiſe in the Court, interrupted his ſpeaking far 

ame Time, and as ſoon as it ceaſed, be went on again.) 

As I ſaid before, I am not the Proſecutor; if I were, I knew what I 
ſhould have done. The Attarney General was ordered to proſecute by 
the Crown ; and it is he, or his Repreſentative, that ſhould anſwer this 

ueſtion, and not me; and ſince I am ſpeaking, I deſire to be indulged 
a Word more, that I may tell the Reaſon of my coming here. | 

Having had the Honour of 5 one of thoſe Gentlemen who were 
appointed to inquire into ſeveral Matters, ſome of which have been this 
Day under your Conſideration ; not knowing, therefore, what Queſtions 
might ariſe, for the clearing up of which I might be neceſſary, I thought 
it incumbent on me to attend, 

I have had nothing to do in conducting the Proſecution here, which has 
appeared evidently ; therefore I can't imagine why any Application ſhould 
be made to me. 

Dominus Rex verſus Acton. 
Michaelmas Term. 3 Geo. II *. 

The Defendant was Deputy-Keeper of the Marſbalſca Priſon ; and 
upon the Addreſs of the Houſe of Commons, was proſecuted for ſeveral 
Murders, ſuppoſed. to have been committed by him on Priſoners in his 
Cuſtody. He was tried on four ſeveral Indictments, whereon the on] 
Queſtion was, Whether a Place within the Priſon, called the Strong 
Room, was a proper Place to confine diſorderly Priſoners in? And the 


every Body ; and in conſequence of theſe Acquittals he was diſcharged. 
Preſently after he was at Liberty, a ſingle Juſtice of the Peace, upon In- 
formation of a fifth Perſon's having been put into the ſame Strong Room, 
and dying within a Year after, thought fit to commit the Defendant 
again for Murder; and upon a Habeas Corpus, Strange > Def. moved 
he might be admitted to Bail, on producing, Copies of the Informations, 
and Affidavits of the former Trials, and of the identical Nature of the 
Offences ; but the Court refuſed to look into the Informations, though 
they were preſſed with the Lord Mobun's Caſe, Salk. 124, where they 
looked into the Depoſitions taken by the Coroner, upon a Motion to 
bail: And, in the preſent Caſe, they remanded the Defendant ; who lay 


in Priſon till the next Aſſizes ; when the Grand Jury did him the Juſtice 
to return the Bill Jgnoramus, and he was diſcharged, | ” 


At the King's-Bench. 
June 7, 1729. 


from Newgate to the Court of Ning s- Bench. The Habeas Corpus, 
and the Return, Which contained the ſeveral Matters, where- 


Vox. IX. 


HIS Morning Mr. Bambridge was brought by Habeas Corpus 


XVIII. e Proceedings relating to the bailing Mr. BamzripGe, both at the King's-Bench, and 
at the Sefion's-Houſe, in the Ola. Bailey, in 1729, previous to his Trial for Felony, 


with he was charged, were read, viz. 1. A Commitment by the Honour- 

able-Houſe of Commons, for many Barbarities, Cruelties, and Crimes, 

in the Execution of the Office of Warden of the Fleet. 2. An Indict- 

_ for the Murder of Mr. Caftell. 3. A Charge of Felony for ſtealing 
8. 5 


* Sir John Strange's Reports, Vol. II. p. 85 r. 


Gg The 


Opinion that it was with his Conſent, then there muſt be an Endof this. 


Jury upon all the four Trials acquitted him, to the Satisfaction of almoſt 
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Tube Priſoner's Counſęl moved the Court, that be might be admitted to 


a proper Judge to try him. 
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Bail; for that as to the Aft of the ſaid Commitments it was ended b the 
Expiration of the Seſſions of Parliament; as to the ſecond, the Priſoner, 
-bpon a fait Trial, had been acquitted 3 änd as. to the third, it was a 
harge brought in upon the Priſoner, on bis being acquittedof the Mur- 
der, and no. Bill of Iudictment either found, or offered to the Grand 
Jury, though they continued fitting till the 505 after the Trial; and more 
eſperlally, was it reaſonable to admit him to 
of Parliament, he is obliged, on the Pains and Penalties of Felony, Ferth- 
with to make out true and perfect Lifts of all the Priſoners in the Fleet, till 
80 fourteen, and to give up all Securities, &c. which it was impoſſible 
for him to do, without 1 477 his Liberty to go to the Fleet, to inſpect 


the Books, and examine the Officers there ; and eight Perſons being ready 


to become his Sureties, whereof Notice was given; therefore, it was ho- 


ped the Court would admit him to Bail. The King's Counſel alledged, 
that the Crime which the Priſoner ſtood Charged with, on Oath, was Fe- 
lony, without Benefit of Clergy : That, as to what was faid of the Pri- 
ſoner's being liable to the Pains of Death, in caſe he refuſes or neglects 
forthwith to make out the ſaid Lifts, &c. the ſaid Word forthwith, in this 


_ "Caſe, imports a convenient Time, or as ſoon as is reaſonable; and there- | 


fore, on behalf of the King, they hoped he ſhould not be admitted to Bail. 
The Court were of Opinion, that as this Caſe is circumſtanced, there 
were not ſufficient Reaſons to admit the Priſoner to Bail, the Crime he is 


charged with ba Capital ; and one of the King's Evidence being out of 


the way, the laſt Day of the Seſſions at the OI Bailey, the Bill againſt him 
was not preferred, and the Court there having ordered the Priſoner's De- 
tainzr till next Seffions. The Court alſo declared their Opinion, that in 
caſe the Priſoner, to the utmoſt of his Power, complied with the Act of 
Parliament, in delivering ſuch Liſts, Cc. he would be no way liable to 
the Penalties thereof; in the End he was remanded to Newgate. ef” 


Dns. Rex ! At the Seſſions of Oyer and Terminer, and Gaol Delivery, 


ver. 
Bambridge. ) July. 1729, before Sir Robert Baylis, Knight, Lord Mayor, 
and others his Majeſty's Juſtices, 5 
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ail, for that by a late Act 


held at Fu/tice-Hall, at the Old Bailey, on the ninth Day of | 


* 


Raly, he is not well, be has had an ill Stats of Health for ſome Time, 
and is not able to 5 

till next Seſſions ; there | | 
tried now: I don't defire bim; it ſhall be voluntary in him. 

" Bambridge. ipſig upon the Objetion © © © © 
N Attorney. Pray let it be on Monday ſeven- night. 
Sit Yillem Thompſon. It is the Attorney's Deſire, that it may be ag. 
- journed till Monday ſeven-night. | 


2 


Mr. Caftell, met with falſe Repreſentations in the Papers; therefore, ra. 
ther than run any Hazard of a Miſtepreſentation, * may be ad. 
journed to the Time Mr. Atrorney men tions. 

BY William Thompſon. What was inſerted in the Papers I have nothing 
to lay tos | | ; GERT 1. rt | 

Bambridgt, If Things were miſrepreſented then, may again; 
have ſuffered ſo Aichi my Character under 1 
that I ought to be cautious how I conduct myſelf. 
Then the Court was adjourned to Monday ſeven-night. 
| Lu 21® die Juli, 1729. 

| arg oo was rg for 1 5 1 

lerk of Arraigns, up Thomas Bambridge. (V bicb was according 

done, job: Indiftment read in Engliſh.) Wy 1 | y 

Sir William Thempſon. This Matter was put off till To-day (the Priſon. 
er having thought fit to object againſt me), in expectation that ſome of the 
Judges would come to Town. | | 

y Lord Mayor has ſent to thoſe in Town, and they ſent Word, that 

it would not be conyenient for them, being fatigued with the Circuit. 

Air. Attorney, Mr. Serjeant Cheſhire and myſelf are ready, and the 
King's Witneſſes are ready. | N 

Sir William Thompſon. 1 have had the Objection in my Mind ; and the 
more I conſider of it, the more I think it will be very improper for me to 
try him. I know no Inftance, no Parallel. 5 | 

There was an Act paſſed laſt Seſſions of Parliament, to which I was a 


- 


. 


| We b t being ready to try Th 2 
The Sollicitor for the Crown not being ready to try Thomas Bambridge, . Party ; the Proſecution was ordered by Addreſs from the Houſe of Com- 


who ſtood indicted for Felony z the King's Counſel did not attend till the 
th of July, the 1ſt Day of the Seſſions; when Lord Chief Baron Pengel- 
þ, being ill, was out of Town; and Mr. Juſtice. Reynolds, being obliged 
to go the Circuit; there were only on the Bench, Sir William Thompſon 
the Recorder, and Mr. Serjeant Raby the 1 1 Recorder. | 
When Mr. Bambridge was brought from Newgate to the Old Bailey, he 
petitioned the Court, that he might be either tried, bailed, or diſcharged; 
and that in the mean time he might, under the Cuſtody of the Keeper of 
Newgate, be permitted to go to the Judges Chambers, to inſpect the Bail- 
books and Commitments, to enable him to perfect the Lifts of all his Pri- 
ſoners, which the preſent Warden had demanded ; and which by a late 
Act of Parliament he is obliged to deliver, on the Pains of Felony without 
Benefit of Clergy ; and the Judges going their Circuits on Monday next, 
his Petition ſet oth, that it might be too late for him, after the End of 
the Seſſions, to inſpect the ſaid Books, The Court were pleaſed to Re- 


cord the Petition, and to (rant the firſt Part of it, viz. That he ſhould 


either be tried, bailed, or diſcharged ; and as to the other Part of his Pe- 
tition, declared that he could not incur the Penalties in the ſaid Act, if he 
did the utmoſt in his Power to perſect the ſaid Liſts. —And next Day, 


(Fuly 10,) Mr. Bambridge, who had petitioned the Court to be trid, bailed, | 


or diſcharged, was indicted, together with James Douglas, and William 
Pindar, (his Accomplices) for breaking open the Door, and feloniouſly 
ſtealing the Goods of Mrs. Berkley, a Priſoner in the Fleet ; when the 
Grand Jury found the Bill againſt them all; whereupon Douglas and 
Pindar abſconded. 

And on 12th 7% 1729, being the laſt Day of the Seſſions, 

Thomas Bambridge (being before arraigned) was brought to the Bar, to 
be tried for the Felony whereof he ſtood indicted; when Sir William | 
Thompſon ſpoke as follows : 5 | # | 

Sir William Thompſen. As I have the Honour to be a Member of the 
Houſe of Commons, and as this Proſeeution was ordered by Addreſs from 
the Houſe of Commons, it may be objected by the Priſoner, that I am 
both a Proſecutor and Judge. 4 

Mr. Bambridge. Lhave no perſonal Objection to your trying me; but as 
you are a Member of the Houſe of Commons, I have long had a Regard 
for you, and I beg I may not be underſtood as vaving png perſonal Ob- 
jection to you; but I beg no Perſon belonging to the Houſe of Commons 


may have any thing to do with it, 
Sir William Thompſon. Mr. Attorney, you ſee the Priſoner thinks me not 


- 


Mr. Att. Gen. I apprehend it is not a legal Objection; I believe it has 
frequently happened, that Members have fat as Judges, where Proſecu- 
tions have been ordered by the Houſe of Commons. 

Sir William Thompſen. He may not think me diveſted of Partiality ; it 
may be thought in me a remote Objection, but I would avoid lying under 
any Imputation of Partiality. 

Mr. Att. Gen. I don't ſay it is not a legal Objection; as the Priſoner | 
does inſiſt upon it, it is not right in me to inſiſt upon 178 trying him; 
but if you do not think proper to try him for the Sake of the Proſecution, 
and the Solemnity of it, I hope the Trial will go off till a Judge is here: 
But I am told there is Danger that ſome of the Witneſſes may be gone out 
of the way; and as Witneſſes are the moſt material in all Trials, I ſhould 
be 2 of its coming on as ſoon as poſſible. | 

ir William Thomp/ort. I will tell you how that Matter happens; there 
js not a Day next Week, that my Lord Mayor is not engaged in Buſineſs ; 
ſuppoſe it ſhould be put off till Menday Se*a-night,* ſome of the Judges 
may be come home from their Circuits on Saturday Night; the Seſſions 
ſhall be adjourned on purpoſe; there ſhall be all the Care in the World to 
ſupport the Proſecution. As this Matter does happen, and the Priſoner | 
ſti]! infiſts upon it, let it be Fedne/day or Monday Se'n-night. | 

Mr. Att. Gen. I believe Monday will be the propereſt Day; Lord Chief 

uſtice Eyre, and Baron Certer, may be in Town then. 

Sir Villiam Thampſon. He ſees the Inconvenience; if he will wave the 
Objection, I am ready to try him, and he ſhall have all the Indulgence the 


mons, to which I was a Party; and it does remain a Scruple with me, 
that it does not become me to try this Man. 

The Trial muſt be put off till next Seſſions. | 

Lord Mayor, The ; rio ſent Word, that they were ſo fatigued with 
the Aſſizes, that their Health would not permit them to attend. 

Mr. Attorney. I have been here twice: Next Seſſions is the 27th of 
Augaf I muſt be out of Town, and cannot be able to attend the Trial. 

Mr. Serj. Cheſhire. I ſhall be one hundred and fifty Miles out of Town 
at that Time, - | | 
BY Sir William Thempſon. The Seſſions you don't uſually attend; I wiſh it 

was otherwiſe : If you can tell me of any Caſe where a * acted as Pro- 
ſecutor and Judge, I will try him. | 

Mr. Attorney. I can't recollect any Precedent ; but the Court of King's 
Bench grants Informations, and try the Cauſe after. 

Sir William Thompſon. ' Aſter the Court of King's Bench grants Informa- 
tions, they hear both Parties. Whoever reads the Act paſſed laſt Seſſions, 
if I had tried him, would ſay I was not impartial. 

Y rg? Attorney. If it is a Scruple the Priſoner makes, he cannot be dif- 
charged. 

Sir William Thempſen. The Trial muſt go over; it muſt take its Fate, 
Mr. Allen, take care of the Priſoner, 


Dns. Rex 


ver. At the Old Bailey. 
Bambridge. | 
| Mercurii 27 die Augu/ti, 1729. 

Mx. Cenningſby attended on Behalf of the Crown, and made a Motion 

to put off the Trial of Thomas Bambriage till next Seſſions; but tht 
Court did not think fit to enter into the Argument then, and deferred it 
till the 29th of the ſame Inſtant. 

Veneris 299 die Auguſt, 1729. | 

Mr. Conning /by. I am of Counſel for the King, my Lord. I have an 
humble Motion to make to the Court, that the Trial of Mr, Bambridzt 
may be put off till the next Seffions ; and when I aſk this, it will be nece{- 
ſary to aſſign ſome Reaſon : The laſt Time I made the Motion to the Court, 
+ po Lor =p was pleaſed to determine, that the Priſoner was not in the 

eaning of the Habeas Corpus Act, as he waved being tried himſelf; and 
therefore it is diſcretionary in the Court what they will do in this Matter, 
as the Trial was before put off by the Priſoner's Concurrence. My Lord, 
the King's Counſel being out of Town, or upon the Circuits, is one 

Reaſon ; but I don't barely inſiſt upon that; for I have an Afﬀidavit, that 
a material Witneſs for the King is abſent, and can't be found ; that he has 
abſconded for Debt ; but that we ſhall be able to have him by next Sel- 
ſions, though not now; I ſubmit it upon that. | Sm 

Then the Affidavit was read, which was to the following Effect: 

Nicholas Comer maketh Oath, That he had ſought after. Gifford Lan, 
<« formerly Clerk to Mr. Gybbon, late Deputy Warden of the Fleet, to 
e ſerve him with a Subpœna; but could not find him out, becauſe he has 
c abſconded for Debt; but believes he ſhall find him by the next-enſuin? 
« Seflions; and that it was not ſafe to proceed to Trial without his Tel- 
« timeny, &c.” | 
Mir. Conning/by. I hope, upon this, my Lord, the Trial will be put off 

Mr. Juſt. Probyn. While Mr. Eynn is ſpeaking, I deſire I may loc 
over the Afﬀidavit. | 

Mr. Wynn. (Counſel for the Priſoner.) My Lord, I hope the Reaſon g- 
ven is not ſufficient to put off the Trial : I will not mention now the long 
Time that he has been kept in Priſon, it is fo freſh in Memory. 

As to the Abſence of the King's Counſel, there is no Occaſion for them, 
as that learned Gentleman is preſent ; and 1 humbly apprehend, that cal 
be no Foundation to put the Trial off. 

The next Argument is founded upon the Aff davit of Nichelas Cums, 
That he had not been able to find Lane; and that Lane was a material Wit- 
neſs for the King: What Foundation he had to believe Lane a mate" 
Witneſs does not appear; and it is very eaſy to ſeek for a Man oe 


— 


e 
Law will allow ; 1 do it not to wave the Fatigue; and as for Mr. Seren 


Ar. Attorney. If it goes off to Monday: ſeven- night, it may be put 
Wore L thavld think je beries for the Prifoncr re 


 Bambridge. The Trial I went under laſt Selon for the Murder of: 
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de found. The other Day, thy Lofd; there was nothin 
oe beer but the firſt Part of the Morton : "and Mr, Paxtcs 
that he could aflign no other Re:ſor than the Abſence 
Counſel; and, I preſume, as your Lordſhip would not al- 
Jow that us a ſufficient Reaſon then, I hope you will not now, At the 


have any Weight, | * | x 4 | $0 LIPS 8 38 | 
They ſuppoſed that your Lordſhip would hardly enter into it now, 
for that Reaſon, have very artfully ſpun it out: I called upon them 
then to give a Reaſon for putting the Trial off. Why was there not a 
er Application 5 ? The eee would have N filed, and 
iſoner would have had a Opportunity to give Evidence as to 
_——_ ay Thing is to be r your Lord- 

ſhip will preſume it in Favour of the Priſoner. 1 
f will not take up any more of your Lordſhip's Time; but N 
ſiſt, that your Lordſhip will proceed e the Trial, or admit him to Bail. 
Mr. Conning/by. The learned Genileman, my Lord, inſinuates, that 
we ſearched for Lane where he was not to be found: The Affidavit ſets 
forth, That Cemer ſearched at his Place of Abode, and at other Places, 


| where it was thought he was likely to be. We do take upon us to ſay, he is 
| 4 material Witneſs: If we ſwear falſely, that lies upon us to anſwer; 


and, I apprehend, the Crown would be no more 5 than the Priſoner. 

Mr. Rain As to Lane's being a materi ö 
upon the Indictment, you'll not ſee him upon the Back of it. 

"Mr. Parton. That's not to the Purpoſe; for we ſeldom put the moſt 
material Evidence on the Back of the Indictment. 

Mr. Bambridge. I beg Leave, my Lord, to mention one Circumſtance, 
which is notorious, and now publickly talked of: There was one Gentle- 
man of the Grand Jury, who was very ſolicitous to the reſt of his Pre- 
thren to find this Bill, has laid violent Hands upon himſelf for the Injury 
done to me. ; 

Mr. Juſtice Probyn. That is not to the Purpoſe. 

Mr. Bambridge. He has not ſworn to Lane's Place of Abode 

Mr. Paxton. There is one remarkable Circumſtance, that the Court 
was adjourned for ſeveral Days, that the Priſoner might have a legal Trial, 
and it went off upon the Priſoner's Account. ; 

Mr. Bambridge, I am ſurpriſed Mr. Paxton ſhould ſay that; I did not 
ſpeak one Word that Day.——T have in Writing what was ſaid, which 
there is one ready to ſwear to; which he read over. 

Mr. Juſtice. Probyn. That relates to the Prayer of the Habeas Corpus Act. 

When People are in Cuſtody a conſiderable Time, without ſome par- 
ticular Reaſon, they ſhould be diſcharged. 

One of the Reaſons always admitted, is the want of Evidence for the 
Proſecutor: If Endeavours have been uſed, and they cannot be had, that 
always is a ſufficient Reaſon; As to the Affidavit, it is not ſo ſtrong as 
uſually is made upon ſuch Occaſions : It ſays, that he was concerned for 
the Proſecutor ; but it don't appear how he was concerned. He ſays, 
that he had made Enquiry at Mr. Gybbens's Houſe, but don't ſay that he 
ever lodged there; but goes on and ſays, that he enquired at ſeveral other 
Places where it was likely to find him ; but don't ſay he lodged at thoſe 
Places, Why won't you conſent that the Priſoner ſhould be bailed ? 

Mr. Conningsby. I don't know what Service it will be to him. 

Mr. Wm (afterwards Serjeant). I am ſurprized that ary thing ſhould 
be mentioned about the Appeal, which is a private Cauſe. 

Mr. Conningsby. I mentioned nothing of the Appeal now. 

Mr. Vynn. You did the other Day. 

Mr, Baron Comyns. As, on the one Hand, Care ſhould be taken that 
the Proſecution ſhould be ſo carried on, that the Perſon guilty ſhould be 
puniſhed ; ſo, on the other Hand, it ſhould be carried on with ſuch Speed, 
that no Perſon ſhould be longer confined than neceſſary. It does appear, 
by the Conceſſions on 211 Hands, that the Priſoner has continued in Pri- 
ſon ever ſince May laſt: Though, by the Waver of not being tried, he is 
not intitled to his Diſcharge, yet -he ought to be conſidered as to the 
Length of Time he has continucd in Priſon ; unleſs you can ſhow any Diſ- 
advantage to the Crown, if he is admitted to Bail. If it ſecures the Li- 
berty of the Subject, on the one Hand, we ſhall take care, on the other, 
that the Bail ſhall be ſo ſufficient, that he may be amenable to Juſtice. 

Mr. Parton. The Trial was put off upon Mc. Bambridge's own Motion. 

Mr. Juſtice Prelyn. He ought to be admitted to Bail. Mr. Bambriage, 
have you Bail ready 7 | | 

Mr. Bambridge. I can't ſay I have this Inſtant z but if it is your Lord- 
ſhip's Pleaſure to order Bai}, upon giving Notice to the Sollicitor for the 
Crown, I'll get them ready. 

Mr. Juſtice Pralyn. Give the Names of the Bail as ſoon as conveniently 
you can; for it ſhould be done in Court. | 

Mr. Wynn. Can you undertake to get them ready in two or three Hours. 

Mr. Bambridge. I have two or three ready in Court now. 

Mr. Wynn. What Sum, my Lord, ſhall they be bound in? 

Mr. Paxten. I deſire, my Lord, they may juſtify in a particular Sum. 

Mr. Juſtice Probyn. He ſhall enter into a Recognizance himſelf of two 
thouſand Pounds, and the Bail one thouſand Pounds a- piece. 

Mr. Paxton. 1 ſhould have an Opportunity to enquire into their Cir- 
cumſtances. | 

Mr. Williams. You know me, 

Mr. Parton. I know you to be a Tradeſman in Lorg-Acre; but don't 
know what you are worth. | | 

Mr. Juſtice Prolyn. You that are here now may juſtify : You ſay you 
know one of them, only want to be ſatisfied as to his Circumſtances. 

Mr. Wiiliam Beatniff (Coachmaker in High- Holborn). T am ready, my 
Lord, tojuſtify. _ | 

Mr. Juſtice Probyn. Is he ſworn ?—— Mr. Tanner. Yes, my Lord. 

Mr. Juſtice Probyn. Mr. Beatniff, are you worth a Thouſand Pounds 
when all your Debts are paid ? Mr. Beatniff. I am, my Lord. 

Mr, Juſtice Probyn. Is Williams ſworn ?—— Mr. Tanner. He is. 

Mr. Williams. I cannot ſwear to a thouſand Pounds; but I will ſwear 
© five hundred Pounds. 


Mr, Juſtice Probyn. Are you worth five hundred Pounds, when all your 


bts are paid Mr. Williams. I am, my Lord. 
p I . a . 


z Seſhons no Aﬀdavit, they themſelves are conſcious, can 
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Mr. Bambridge. There is ne of the Serjeatits, of the Compter has of- 
fefed to be the other. e e ee e i 
Mr. Juſtice Prohyn. Let him be ſworn, —Titus Part, are you a Houſe- 


1 


keeper ? Mr. Parker; Yes. 7 Fe $5 
Mr. Juſtice. Probyn. Are you worth five hundred Pounds, when all your 
Debts are paid ? Mr. Parker. I am, with my Place. | 
Mr. Juſtice Probyn. I have nothing to ſay how you make it up; but [ 
aſk you, Whether you are worth five hundred Pounds, over and above 
what is eg to pay your Debts ? ne | 
Mr, Parker. I really believe I am, 55 
Mr. Juſtice Prehyn. That is not enough for you to ſay. | : 
Upon which he would not ſwear btherwiſe, and withdrew; and Mt. 
Bambridge was directed to get another. 
| Sabbati, 30 die Auguſti, 1729. FED 
The Calendar being called over, Mr. Bambridge was brought to the Bar. 
Mr. Bambridge. The Perſon that I did propoſe for the third Man. I 
cannot have while the Court is ſitting, for he is out of Town. 
Serj. Raby. Then you can't comply with the whole. | 
Mr. Bambridge. I can't now; therefore I defire I may be referred to th 
Lord Mayor to take the Bail. | 
Mr. Harbing. The third Perſon was juſt now in Town; I ſaw him 
with an Agent of Mir. Bambridge at Fleet-Ditch, | 
Mr. Bambridge. My Lord, Harbing is one in the Conſpiracy : I ſhall 
have you, and Comer coo, by and bye. 
Mr. Harbing. That audacious Front of your's will do you no Service, 
ws Raby. You ſay you can't be able now .to comply; you can't 
give Security now; and you deſire it may be referred : Whoever takes 
that Authority upon them, will do it by the Order of the Court. Let it be 
referred to the Lord Mayor, and any two of the Aldermen upon the Rota. 
When do you propoſe to give in Bail ? 
Mr. Bambridge. I propoſe on Tueſday Morning. | 
Serj, Raby. Let it be /Yedneſday, and give three Days Notice: It will 
be better for you; for the Sollicitor for the Crown may lay that he had not 
ſufficient Notice, and that may delay you, 
Lord Mayor. You may attend me on Medueſday Morning at Ten o'Clock. 
Take care to give Mr. Paxton Notice. 
On September 9th, lie was bailed before the Lord Mayor and Court of 
Aldermen, at Guildhall, for the Felony of which he ſtood indicted; 
having given ſufficient Sureties for his Appearance at the next Seſ- 
ſions at the Old Bailey; though he was continued a Priſoner in New- 
gate, being charged on an Appeal for the Murder of Mr. Caftell, 


Dns Rex ver. Bambridge, At the Old Bailey, 20 October, 1729. 
THE ſaid Thomas Bambridge being brought to the Bar (the King's 

Counſel not being then in ale Proclamation was made for 5 
formation. 

Clerk of Arraigus. Thou the Priſoner at the Bar, theſe Men that 
thou ſhalt hear called, and perſonally appear, are to paſs between our Sove- 
reign Lord the King and thee, upon the Trial of thy Life and Death 
therefore, if you challenge them, or any of them, your Time to ſpeak is as 
they come to the Book to be ſworn, before they are ſworn, [Then Part 
of the Pannel was called over, as follows:] 

Clerk of Arraigns. Robert Johnſon. 

ohnſon, Here. | 
r. Bambridge. IT object to him. I am ſurpriſed he ſhould be ſum- 
moned : He was a Priſoner in the Fleet, and was cleared by the late Act of 
Inſolvency ; and fo are half of the Perſons that are now ſummoned. 
' Officer. I took the beſt Care | could, 
r. Bambridge, Theſe ought not to have been upon the Pannel: I am 
ready to be tried by any twelve honeſt and indifferent Men. | 

Lord Chief Juſtice Raymond. I don't know how this Matter is; if you 
have any juſt Cauſe, you may challenge any of them. 

Clerk of Arraigns. John Lewis. (Who an wered, and was ſworn.) 

Mr. Bambridge. Half of them were Priſoners, | 

Mr. Matth-ws. Have you any other Pannel ? 

Officer. There is another Pannel. 

Clerk of Arraigns. IWWilliam Berry (not here), 

Jol Fowler (anſwered, and was ſworn). 

Clerk of Arraigns. Richard Evans. 

Richard Evans. Here, 

Clerk of Arraigns. Look upon the Priſoner, 

Mr. Kettleby, Let the Priſoner look upon him, to ſee if he knows him, 
bh [ Then the King's Counſel came into Court.) 

Mr. Serj. Cheſhire. My Lord, there is a Witneſs, that is to go through 
the whole Cauſe, one Turner, who is very ill; and we ſhall have an Afi. 
davit preſently, that he can't, without Peril of his Lite, come out. He 
was here on Frida, and this is the Act of God: Three or four Times the 
King's Counſel] have attended, and hoped this would have been the laſt. 
It is our Duty to acquaint your Lordſhip, that he goes through the whole 
Cauſe; We are very ſorry it has ſo happened; but we cannot try it, un- 
leſs we are to try the Cauſe without this Witneſs, | 

Mr. Attorney Gene al. It is impoſſible for us to go on without this Wit- 
neſs; this Accident is what we did not meet withal till the Court was 
ſitting ; there js a Meſſenger ſent, and an Apothecary, to deſire him, if 
2 to come in any Manner, in a Chair, or otherwiſe; if not, we 

all 1 before your Lordſhips, by Affidavit, the Condition he is in 
when the Apothecary comes, This Witneſs is the moſt material in the 
Cauſe; it is impoſſible to charge the Priſoner, or try the Cauſe without 
him. The Witneſs was here on Friday, and there can be no Inconve- 
nience to the Priſoner, for that in regard to this Indictment he is bailed ; 
he is not in the ſame Caſe where he would be kept in Cuſtody ; but if that 
was the Caſe, it is a ſufficient Cauſe to put off the Trial, ſuppoſing he 
was not upon Bail. I have attended here ſeveral Times, and ſhould be 

lad to have done with this Attendance, 
Lord Chief Juſtice Raymond. I can'c ſay any thing to it till the Aſfida- 
vit comes. | 

Mr. Bambridge. I did not hear one Word that that Gentleman ſaid. 

Lord Chief Juſlice. They have alledged, that a material Witneſs, that 
goes through the whole Cauſe, cannot with any Safety to his life attend. 
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| There is no Affidavit come, ſo it cannot be taken Notice of till it does, 
and they ſay it cannot be any Inconvenience to you, becauſe you are ak 
ready bail:d, I wiſh you hear me, for | am hoarſe. 


my Trial. | We Ws . 
Ar. Attorney-General. It was not our Fault it was not tried in Fly 


Bar. (Uhich was dine accordingly.) | 
Mr. Serj. Cheſhire. Now the Affidavit is come, there are three Wit- | 


+ brought out of his Lodging without Danger of his Life. 


| Brief. 
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r. Bombridge, My Lord, I do hear you, this Cauſe has been de- 


ending ever ſince May laſ. Wh, Ln” 
Tord Chief Juſtice. You have no Oecaſion to take notice of that, 
Mr. Bambridge. I don't know but this Witnefs is one of the People 
maintained in the Flert, at Board- wages. It has been put off already ſe- 
veral Times, and your Lordſhip knows, I ſurrendered. on Friday to take 


laſt, we had all our Witneſſes then ready. 5 5 | | 
Mr. Strange. An Honourable Gentlemen made the ObjeQion,. then 


upon the Bench. ; 


M. Attorney-General, I muſt obſerve, that the Priſoner. infiſted upon | 


Mr, Bambridge. I am very forry, ſo weak a Stratagem as this is made 
Have a little Patience till the Affdavit comes, 1 


uſe of to put it off, 
Lord Chief Fuſtice. H 
cannot ſay + N to it till then. 


Mr. Bambridge. I have had a great deal of uncommon Sufferings in | 


this Cauſe, 
Lord Chief Juſtice. That is nothing to me, I can't ſay any thing to-it; 
I am here only to try the Cauſe. : Fil | 5 
Mr. Bambridge. I have brought a Gentleman, Mr. Helder, one hun- 
dred Miles, and this Trial being put off from Time to Time, the Expenee 
is ſo great, that it is enough to ruin any Man. 5 | 
Lord 1 You muſt ſtay till the Affidavit comes. 
Mr. Serj, Cheßbire. This Witneſs ſwears to the ſtealing the Goods. 
Then Mr. Bambridge went from the Bar, and the Court waiting ſome time, 
Mr. Paxton produced an Affidavit, which the Parties ſwore to in Court. 
Mr. Attorney-General, I believe you fhould bring the Priſoner to the 


neſſes, though I mentioned but one. Now it appears, from the Evidence 
of three Perſons, that there is another Perfon, a Priſoner in the Fleet, that 
cannot come; he has had a violent Fever, that fell into one of his Thighs, 
and cauſed a dangerous Wound to be made, ſix Inches in Length and three 
in Depth. .- | 

Mr. Attorney-General. My Lord, we pray the Affidavit may be read. 
(which was accordingly done,) and is to the following Effect: | 

James Current, Surgeon, Goodacre, Apothecary, Nicholas Comer, 
feverally make Oath, each for himſelf ; and James Current ſaith, ** That 
* he hath attended Captain Yen Lillingſion about fourteen Days laſt paſt, 
e and that he was ſeized with a violent Fever, which fell into his Thigh, 
* and occaſioned a Tumor, which was forced to. be laid open; and Lil- 
& lingſtou now lies dangerouſly ill; that the Wound is fix Inches long, 
* and three deep, and he cannot be brought out without manifeſt Danger 
« of his Life. f | 

© Goodacre ; he ſwears that he has been to viſit John Turner, and that 
* he found him violently ill of a Pleuretick Fever, and he cannot be 


&« Nicholas Comer; he ſays, he was employed by Mr. Paxton, and he is 

& well acquainted. with hn Turner and John Lillingſton, and is well ac- 
& quainted, with their Affidavits, and ſays, that they are very material 
% Witneffes, and it is not ſafe to proceed to Trial, without the Benefit of 
« their Teſtimony ; and that Turner did attend on Friday, though he was 
« then ill.“ 

Mr. Attorney-General, We that are Counſel for the King, cannot 
oblige the Attendance of Witnefles ; we cannot keep them in Health; I 
ſhould have been very glad to have went on with the Trial ; what has 
been cone of the Means of putting it off, was the Priſoner's inſiſting upon 
an Objection, that was wade by an honourable Perſon, then upon the 
Bench. The Affidavit is fo full, that I need not trouble your Lordſhip 
with any Obfervations upon it. The Courſe of all Courts is upon ſuch 
an Afſidavit to put off the Cauſe, and it is not ſafe to go to Trial without 
this, Witneſs, By my Brief we cannot ſafely proceed, for the Priſoner 
was committed upon the Affidavit of Turner. 

Ar. Soliicitor-General. I apprehend, that what we apply for, is {. rea- 


ſonable, it will be gran'ed, 
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are material Witneſſes. If Mr, Payton had given it upon.Oxth 

þ material Witneſſes, 1 ſhould have — it; I don't — 4 
whence Comer comes, I do not ſee. it in the Information ; he ſays, that ho 
's acquainted with them; therefore concludes, they are material Winks 
I mult ſubmit it, if they are material Witneſſes. or not; ĩt is an eaſy Mut- 
ter to get three or four People, may be Clerks Clerks, to-ſwear, that they 
are material Witneſſes, who I have no reaſon to believe had ſufficienr 
Reafons to ground their Belief upon that they were material Witneſſes, 
thould we. not have had ſome. Information before ? Perhaps the Priſone, 
might l. avs ſent one to viſit theſe People, who might have ſwore, that they 
were as able to come, as theſe ſay they were unable; and 1 humbly 
leave to ſay, that the Affidavit. is not ſufficient, Beſides, there is another 
Reaſon, why it ſhonld nat be put off, he is ſurrendered by his Bail © 


| take his Trial, and we do not knom that they will ſtand again. 


08 Attorney-General. They mult ſtand till they are diſcharged by the 
. Mr, Kettlely, They have not ſo much as given Notice to ſtand 20 
he has not had ſo much as an Opportunity of. alking ; 1 hope he — « 
tried, or elſe. the Conſequence mult be, that he muſt lye by till December 
and then Somebody elſe may have a broken Leg. „ 

Mr. Ann, I can't paſs over this Affidavit, without making one Oh. 
ſervation ; I ſhall not call it an affeded Delay, though it looks exceed 
like it, Fhe Afﬀidavit laſt Seſſions was not ſhewed the Beginning of the 
Seffions, that he might have had an Opportunity to anſwer it, but the laf 
Day of the Seſſions; I am. ſure then it looked like an affected Delay. 
The Affidavit was then not looked upon to be ſufficient ; the Odjection 
then to Mr. Comer was, that he was no Sollicitor. Is a-Perſon ſufficient 

to ſwear io Witneſſes being material, that has only ſerved. a Subpana} 
Mr. Paxton is the only Perſon that has appeared as a Sollicitor. Another 
thing that is pretty extraordinary is, that the Bail is diſcharged; there 
| ny be no Render, but the Goaler will hardly part with him without fre 

ail, | | | | | | 

I ſhould be glad to know, if the Goaler will give Liberty for. him or 
no; I would not add more to your Lordſhip's Trouble; but as this Caſe 
is, there is no Manner of Reaſon to put off the Trial. | 

Mr. Strange. I am Counſel of the ſame Side, and I muſt obferve to 
your Lordſhip, that this Aﬀidavit is not ſufficient as to the Inability. or 
Materialneſs of the Witneſles/;, as to the firſt it appears, that they muſt 
have had fourteen Days Time to have made this Inquiry; as-to.Lillng/an, 
and though they pretend to ſay Turner was here on. Friday, they do not 
ſay Lillingſton was; they could have gone on e this Zillingflon then, 
for it does not appear that he was here on F+:day laſt. | 

That if it had ſuited the Convenience of the Court to have gone on on 
Friday, they muſt have on without Lillingilon. There is a great 
Ambiguity in the Affidavit; it ſays, that the Tumor had been laid open, 
and that he had a Hole in his Leg, and lies in the Fleet, and that Lilling- 
ſlon poſitively cannot be brought out: Really, as to Zillingflon, he bas 
fallen in very particularly; the Objection aroſe as to him above fourteen 
Days ago, and they might have applied to the Court in time; ſa he ought 
to be laid out of the Caſe, and he is to be laid out of the Caſe. It is ſworn 
as to the other, that he was out on Hiday; but whether he was ſubpozna'd 
or not, is not ſworn: As to their Indiſpoſition, the Apothecary only ſwears, 
that Turner was ill of a Pleuretick Fever; but I ſubmit it, whetber they 
muſt not ſwear 3 that he cannot come out. I dare ſay, there is 
no ſuch Witneſs wanted. I take notice of this, to ſhew, that when they 
come to ſpeak of Turner, they cannot ſpeak. fo full as they do to Lilling- 
flon. Comer ſays, that it is not ſafe to go to I rial without this Witneſs, 
but he don't ſay whether-itis ſafe to proceed to Trial with; I don't know 
whether the Trial is ſafe, if he was tried upon this Witneſs. Here is the 
Sollicitor for the-Crown, to be ſure he knows the Secrets of the Cauſe, if 
this Man is ſo material a Witneſs, he ought to ſwear to it: We ought to 
have the beſt- Account we can; and now we have not the beſt Account, be- 
cauſe the Sollicitor for the Crown does not take upon him to ſwear to the 
Fact. It is not made out that they are ſo material, that they can't go on 
without them; nor does it appear, that they are ſo bad not to be able to 
come out; though Mr. Attorney is. ploaſed to fay, that it cannot be any 
Injury to the Priſoner, for that his Bail. muſt ſtand; I don't believe the 


| Keeper of Newgate will venture to-let him; go out without freſh. Bail, and 


whether that Bail will ſtand or not, I don't know. | ; 
Mr. Bambridge. On the 8th of this Inftant, I ſerved Notice on Mr. 


Lord Chief Fuflice.. The Affidavit is ſworn by three Witneſſes. 

Mr. Kettleby. I am Counſel for the Priſoner. In Cafes of Felony, 
Counſel may be aſſigned for the Priſoner upon Motions, but not upon 
Trials. 
Lord 3 Juſtice. J allow it to be fo, you may go on. 
Mr. Kettlety. I hope the Trial will not be put off at this Time; this 
is ſo ſmall a Matter to object, to put off the Trial; they don't mention 
when they firſt came to the Knowledge of this: If they came to the Know- 
ledge of it ſo ſoon, that the Defendant might have had an Opportunity to 
lend People to view the Perſons ill too, then this Affidavit is not ſuffi- 
Client, . | 5 | 

Lord Chief Tuſtice. He was here on Friday. | | 

Mr. Strange. It is not ſaid in the Affidavit, that he was ſubpœna'd, he 
might attend as a Hearer. | 

Mr. Attorney-General. None of us knew it till juſt now. He don't 
lye in Priſon upon this; he is confined upon the Appeal. 

Mr. Keitlebly. He has an Iron knocked off one Leg, and ready to be 
put upon the other. 

And if this holds him, he may be continued for ever, I ſubmit to your 
Lordſhip, that they muſt give Notice to put off the Trial, if it is to be 
put off; they don't ſay whether they knew of this Cauſe before, or not; 
M. Attzrney ſaid, he did not know of Lilling/ton's being ill. 
Mr. Attorney-General, I knew Lilling/lon's being a Witneſs, by my 


Mr. KXettlily. They ſhould have ſet forth in the Affidavit, that they 
did not know of the Illneſs till this Morning, and that they did not know 
it before: If that had been the Caſe, it had. been ſome Excule ;. beſides, 
the Jury has been charged with the Priſoner ; the Attorney did not come 
in ſo ſoon : he has made an Objection againft the Pannel, before the King's 
Counſel came in; they ſaid they were to have an Information, of the Diſ- 
ability of one Witneſs, Now there are two i!l, without ſaying when they 


arſt knew of their Diſability, 


any one. I am under a Neceſſity to ĩmportune the Court to be put upon 


Delays in this Affair: Vou ſhould acquaint the Court that it has been put Lo 


Paxton, that I would [ſurrender myſelf on Friday, to take my Trial, and it 
is fourteen Days ſinee Lillingſton has been ſo ill: This is an Indictment 
for ſtealing the Goods of one Mrs, Berkley, who has lately declared that 
ſhe is not concerned in the Trial. As to Comer, who has made the Affi- 


davit, he is a common Ubiquitarian, and if I am-to be confined _ his 


Affidavits and Harbing's, and the reſt of the Confpirators, I ſhall be kept 
in Gao] to the Day of Judgment; and it is ſuch an Expence, it will ruin 


my Trial, for there is a Perſon come out in a Chair, that is a material 
Witneſs for me, that is in danger of his Life, and cannot, in all Probabi- 
lity, live till next Seſſtons; it is Mr. John Boneham, the King's Jeweller. 

Lord Chief Fuftice. You muſt make an Affidavit of it; I cannot mind lat 
any thing but upon Oath. You have mentioned, that there has been great the 


off irregularly: Has it not been done in this Place, that the ſame Seſſions, 
that a Man has been brought to be tried, it has been put off? This is the 47 
. a 4 


Act of God. | | | 
Mr. Bambridge. They ſhould have-ſet-forth the Time when they wen Sp 
taken ill. | 
Mr. Attorney-General. There is no Criticiſm in the Affidavit: J will wy 
aſk any of thoſe Gentlemen, whether they ever knew in the King - Bal, * | 
or Court ef Exchequer, the Times mentioned? 5 
Mr. Strange. in the lat Inſtance (that they had been ſubpcena'd); 10 
Lard Chief Fuſtice. Subpœna'd is not the Queſtion, $124 | e 
Mr. Aitorney-General. Did you ever ſay they were ſubpœna'd in an 25 
Affidavit? 
Lerd Chief Juſtice. As to the Merits, I know nothing of that: hs of 1 
is nothing but a Motion to put off the Trial; I don't fee any thing di- 4 
tinguiſhable in it. It would be very hard for him to lie in Gaol, if le I 
was not admitted to Bail. 0 
Mr. Serj. Cheſhire. They ſay, it don't appear that the Man was ſub- V 


pœna'd: I aſk any of thoſe Gentlemen, to ſhew, if ever they x 


Comer ſays, that he was employed under Mr, Paxton, and he knows they 


2 


Q ; 


ed Date no more than that à Perſon, acquainted with the Merits of | 
ſhould” ſwear that they are Material Witneſſes. If it is done 


| been employed to carry on the Proſecu 
| of ich do is indicted, and _ 


wet Ch ene They muſt ſay what they can for their Clients. 
„ Ketthtby. We don't r is. 
_ — Peogl are material Witneſſes, we will give it up. 
L. C. 7. H 


been fully apprized of the Afﬀidavits ? 
Mr. y 5 


Gon: This is the flighteſt of all their Objections; for they 
well defire the Attorney General to make an Affidavit: The 


the Cauſe, 


by a Perſon to ſhow to the Court, that they have Reaſon to believe that 
they are material Witneſſes, that is ſufficient. He ſwears, that he had 
t 


F Felony againſt Bambridge, 
tinted the Informations taken upon 
Oath. It is ſaid, why did not Mr. Paxton ſwear it? May there not be 
two Solicitors in a Cauſe ? Does it not often happen, that there is a Clerk 
in Court and Solicitor concerned in one Cauſe ? W hy don't they ſay a 
Clerk in Court ſhould make it? We have done all that is requiſite to ſhow 
that they are material Witneſſes. He could not ſwear it, unleſs he him- 
ſelf had ſeen the Informations. I Wits ; 

L. C. J. He ſwears, that they cannot ſafely go to Trial without theſe 
Witneſſes. f Fi : 


Bail has ſurrendered him: 3 he was quite out of Cuſtody, 


ſhould die, it will be greatly detrimental to me; therefore, if your Lord- 
ſhip will let him be examined in Court, and leave the Ring in Court, I 
will conſent to let the Trial be put off. ; 

Mr. Kettleby, I ſhould be very glad the Attorney General will take the 
Trouble to examine him. | | e 

Mr. Att. Gen. I can't take _ me to conſent to any thing particu- 
lar; but muſt ſubmit it to your Lordſhip. 

Mr. Juſtice Denton. Mr. Bambridge, why won't you bring your Wit- 
neſs into Court? 


: © in an At 1 was Tiurpriſed when either of them mentioned 
5 They inſiſt ſo much upon it, chat they will think there is ſomething 


th 


Mr. Bambridge. The High Sheriff, he not being well, was ſo good to 


let him be in his Room; he is there, and is coming in. 
Mr. Att. Gen. I never knew it done in capital Caſes. 
L. C. J. I don't know that ever it was done. 
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w who this Comer is: If Mr. Paxton will | 


as not Comer been employed in the whole Proſecution, and 7 | 


(104) 


Mr. Juſtice Dent. What do you ſay, that he oy not live till next 
Seſſions? e 65 N N, ti " R «2. / N 9 4 ae 


Li. C. J. He is weak and aged; but, if I was upon my Oath, I don't 
ſee any Likelihood of his immediately dying. 
Mr. Bambridge. He is ſeventy Years of Age. 
IL. C. 7. He may live five Weeks, oo 
Mr. Bambridge. 
of him'— :!!! e 7 0 | 
L. C. J. If can't be done. In ſeveral Caſes, where Witneſſes have 


| been going abroad in Civil Cauſes, it has been done. 
Mr. Rettleby. If your Lordſhip don't conſent to this, I hope the Court 
will indulge us in another Thing we pray : | 
| Mr. Juitice Denton. Mr. Attorney General ſays. he won't conſent. 
Mr. Kettleby. Whether, if you put oft the Frial, you won't admit 
| this Gentleman to be examined? © © - | | 
Ar. Att. Gen. It never has been done without Conſent; and T never 
knew it done in Capital Caſes. I ſhould be very tender to come to make 
4 £61590 in a Capital Caſe: I have known it done in Civil Caſes with 

onient. 15 „„. 8 & { 
| Mr, Kettlely, If this Affidavit won't do, I beg Leave further to deſire 
there may be two Juries. WEN. A | 
| Z. C. „ Let us make an End of one Thing firſt, We are all of 
Opinion the Aſſidavit is full. os 

Mr. Kettleby. I ſubmit it entirely; and when I know your Lordſhip's 
Opinion, I am not only ready to give over, but am always convinced; 
and though Mr. Attorney is Liwilling to make a bad Precedent in one 


| Caſe, I hope he will be willing to make a good one in another. He was 


not here when the Priſoner made his Objections to the Jury, to have a 
diſintereſted Pannel to tryhim: It would be very odd to try the Warden 
of the Fleet by a Jury that came out of Demut Manſſonalis; Priſoners 
that have been diſcharged by the late Act. es 

ZL. C. F. What would you have me do? 

Mr. Keitlely. If it goes over to another Time, I hope the Sheriff will 
take care to have a good Jury: The firſt Pannel moſt of them Pri- 
| ſoners; I am ſure the Sheriff will do every thing that is right. 

Sir John Williams (one of the Sheriffs). There is a new Pannel, where 


this Perſon, Job»ſon, is not one. EE 
L. Gd hat do you think of the Sheriffs? 
Mr. Kettleby. I have no ill Opinion of them; I would be bound 
Body for Body for them. | (RET | 
Mr. Att. Gen. This is the firſt time I heard of this Objection: I don't 
know any Foundation for it ; for my Part, I never trouble my Head about 
Juries, nor ever will. I take it for granted, the Officer that ſummons 
them will do his'Duty ; if he don't, the Party has his legal Challenge. 
Mr. Strange. If it is ſo underſtood, that he may be let out, according 
to the former Recognizance, we ſhall ſubmit. 
L. C. J. I don't fee but he may be admitted to Bail upon that. 
Mr. Bambridge. The Recognizance is here. 
Mr. Alt. Gen. Was it not to appear upon the Party's ſurrendering 
him in Court? 
Clerk of Arraigns. It was. : 
I. C. F. Let me ſee the Recognizance; don't let me do Things in 


the Dark, © 

Clerk of Arraigns., The Recognizance is not returned: All that he 
prayed was, that the Appearance might be entered. 

Mr. Bambridge. The Recognizance was to appear here, and not to 
be diſcharged without Licence. 

L. C. 7. The Recognizance is continued; it can't be diſcharged, 


| without all the Conditions are performed. 
Mr. Bambridge. I did not hear your Lordſhip before. 
Whereupon the Priſoner withdrew. 


XIX. The Trial of Tuomas BaMBRIDGE, Eſq. for Felony, before the Right Hon. Sir Richard 
Brocas, Knt. Lord Mayor of the City of London, the Right Hon. Lord Chief Juſtice Eyre, the 
Hon. Mr. Juſtice Reynolds, the Hon. Mr, Baron Carter, the Worſhiptul Mr. Serjeant Raby, and 


others, his Majeſty 


's Juſtices of Oyer and Terminer, and Goal Delivery, for the City of London, 


and Gaol Delivery of Newgate, for the ſaid City and County of Middlgſex, held at Fuftice-HTall 
in the Old Bailey, on Wedneſday, Thurſday, Friday, and Saturday, being the 3d, 4th, 5th, 
and 6th Days of December, 1729, in the third Year of Majeſty's Reign. 


| Veneris 5 Die Decembris, 1729. 
Proclamation was made for all Perſons concerned to attend. 


| Clerk of Arraigns. 
S the London Jury here? 
Officer. Yes. | : 
Clerk of Arraigns. Set Mr. Bambridge to the Bar, (JV/hich was gc- 

cordingly done.) You ſtand indicted by the Name of Thomas Bambriage, 
late of the Pariſh of St. Bride's, London; for feloniouſly ſtealing one Fea- 
ther-Bed, a Bolſter, two Pillows, two Blankets, one Quilt, two Cane 
Chairs, one Eaſy Chair and Cuſhion, two Stuff Chairs, two Tables, a 
Looking-Glaſs, Fire-Shovel and Tongs, Gridiron, one Pair of Bellows, 
three Pair of Window Curtains, China Ware, Value 
Mecklin Lace, Value 101. a Head of Flanders Lace, Value 61. fix Sil- 
ver-handled Knives, Value 31. ſix Silver Forks, Value 40s. two Tea- 
Spoons, Strainer, and Tongs; four Qunces of Gold Lace, Value 10 ' 
two Gold Seals; one Emerald, Value 31. five Diaper Napkins, one Piece 
of Dimitty, a Sable Tippet, Value 3 a Piece of blue and white Sattin, 
Value 71. two Stone Seals ſet in Gold, Value 37. three Silk Gowns, 

alue 67. two Pieces of Sarſenet, Value 55 5. a Garnet and other Rings, 
with other Things of conſiderable Value, the Goods of Elizabeth Berkley, 
on the 31ſt Day of October, 1727. : 
Clerk of Arraigns. How ſay ſt thou, Thomas Bambridge, art thou Guilty 
of the Felony whereof thou ſtandeſt indicted, or Not Guilty? 

Mr. Bambridge. Not Guilty. : 

Clerk of Arraigns, How wilt thou be be tried ? 

Mr. Bambridge. By God and my e 6 | 

Si 5 Arraigns. God ſend thee à good Deliverance, 

OL. 0 


51. a Head of 


Thou the Priſoner at the Bar, theſe Men that thou ſhalt hear 
called, and perſonally appear, are to paſs between our Sovereign Lord 
the King and thee, upon the Trial of thy Life and Death; therefore, if 
thou wilt challenge them, or any of them, thy time to ſpeak is as they 
come to the Book to be ſworn, before they are ſworn, 722 

Then the Pannel was called over, and the following Perſons challeng- 
ed by the Priſoner: 


Francis Nolder, 17 Hartwell, Jan Palmer, 
John Mich. Harnick, ichard Hughes, ohn Baſſet 
Thomas Caddey, 2 Batler, Stephen Brin, 
Henry Houghton, ohn Hophins, William Saul. 
Then the Jury ſworn were as follows: 
Richard Collier, Hery Palmer, Auſtin Der, 
Henry Clark, Thomas Mallet, William Lyon, 
ahn Poole, 2 Collier, go Taylor, 
dward Jones, ahm Lyddall, omas Teſt. 


Then Proclamation was made for Information. 

Clerk. Thomas Bambridge, hold up thy Hand. (Which he did.) You of 
the Jury look on the Priſoner, and hearken to his Charge: He ſtands in- 
dicted by the Name of Thomas Bambriage 2 in the Indictment, Mu- 
tatis mutandis). And as the Clerk was reading the ſeveral Parcels, par- 
ticularly when he came to the Rings, Mr. Bambridge ſpoke as follows: 


Mr. Bambridge. I deſire to know, how many Rings there are men- 


tioned in the Indictment; whether one, two, or three, or four Score. 
Then the Clerk did read the ſeveral ings mentioned in the Indictment, 
and went on with read - ng the following Part of the Indictment, 


f you will let him declare, that I bought the Ring 
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| Mr. Bambri . I will not give your Lordſhip any unneceſſary Trouble; 
but I defire the Clerk may — Form of the Indictment in Latin. 
L. C. J. Eyre. What do you defire ? FVV 
Mx. 9 The whole Indictment to be read, except the Parcels 
of the E „ 6 1 Eago i 
L. C. F. Mr. Matthews, ſpeak loud, when you read. | 
Mr. Bambridge: Is it vice/imo die? iS | 5 
Clerk. It is trice/imo primo Oftobris. And then the Clerk of the Arraigns 
went on with reading the other Part of the Indictmet. 
Mr. Bambridge. That is not all the Indictment; 1 am informed, that 
ſeveral others are mentioned as Accomplice, © © 
Mr. Kettleby. There aye Pindar and Douglas. © 
Z. C. 35 Mr. Matthews, ha ve you read all the Indictment? Are they 
mentioned? £4 As ; | 
Mr Matthews. The latter Part of the Indictment is relating to Pindar 
an / . 0 | 
L. C. J. I have not that in my Paper: You ſhould have put it in. 
Mr. Matthews. My Lord, they are not here. 
L. 2. Read it. F , A : 
Mr. Kettleby You ſhould have read it before. : | 
Then Mr. Matthews read the remaining Part of the Indictment relating to them. 
Mr. Holland. May it pleaſe your Lordſhp, and you Gentlemen of the Ju- 
„I am of Counſel for the King. This is an Indictment againſt Thomas 
Pambridge, for feloniouſly ſtealing and taking away ſeveral Goods, the 
he e We; ſets forth, That Thomas 


** 


Property of Elizabeth Berkley. 
Bambridg:, late of London, did on the 3iſt of October, 1727, in the firſt 
Year of his preſent Majeſty, with Force and Arms, in London aforeſaid, in 
the Pariſh of St. Bridpet's, alias St. Bride's, in a felonious Manner, and 
with an evil Intent, ſteal and take away the Goods of Elizabeth Berkley in 
the Indictment particularly ſet forth, being in a certain Manſion-Houſe, 
where the ſaid Elizabeth Berkley and divers others did inhabit. This is laid 
againſt the Peace of our Sovereign Lord the King, his Crown and Dignity. 
Mr. Serj. Cheſhire. May it > A our Lordſhip, and you Gentlemen of 
the Jury, I am of Counſel for the King. Thomas Bambridge, the Priſoner 
at the Bar, ſtands indicted upon the Statute of the 12th of the late Queen: 
He is charged for feloniouſly ſtealing and taking away the Goods of Eliza- 
beth Berkley, to the Value of 40s. and upwards, out of a Manſion-Houſe, 
where ſhe the ſaid Elizabeth Berkley and ſeveral others dwelt. The Evi- 
dence, in ſupport of the Indictment, will be this; that ſome Time before 
the 23d of Oclober, in the Year 1727, the ſaid Thomas 1 Deputy 
Warden of the Fleet Priſon, under Mr. Huggins; and at that Time the 
ſaid Elizabeth Berkley was a Priſoner, and N in the ſecond Gallery 
on the Maſter's Side ; that ſome Time before the firſt Day of Michae/mas 
Term in that Oeber, the ſaid Thomas Bambridge, and ſome other Perſons, 
viz. Pindar, Barnes, King, and Deuglas, came in Company together, and 
entered the Room where the ſaid Elizabeth Berkl.y was: The Room, Gentle- 
men, was furniſhed with very good Goods: Theydid, Gentlemen, pretend to 
rifle the Room, and take ſome Account of ſome of the Goods; and a Per- 
ſon in Company did write down, about twelve Lines, Part of the Effects; 
and the Man did not proceed any further then ; but Bambridge, and the 
other Perſons with him, hurried Mrs. Berkley away to the Common. Side : 
There, Gentlemen, ſbe was locked up; there ſhe lay five or fix Weeks, 
till he had turned her Senſes ; and ſhe has continued in that melancholy 
Condition ever ſince. | | 8 | 
The firſt Time, Gentlemen, that they entered the Room, he wrote ſome 
Lines, and did take ſome Account of the Goods ; but did not then proceed 
any further: But as he turned the Owner out of the Place, he put a Pad- 


lock on the Door, and ſhe put her own Key in the Door, and locked the 


Door ; and there was nothing done further at that Time. 

Gentlemen, on the 23d of Ofober, Bambridge and others, in Company 
with him, did come to this Place in the Gallery: He eaſily did remove the 
| Padleck, but it was not ſo eaſy to force open the Door; and therefore, Gen- 
tlemen, he ſent for one Greenway, a Carpenter, to bring Tools to force the 
Door open. He was ſent for, Gentlemen; but they were impatient; and one 
of the — with the Defendant, in the mean Time with a Poker forced 
open the Door. When Greenway came, they did did Greenway ſtay a little; 
then told him, they had no Occaſion for him. When he came into the 
Room, the Priſoner himſelf did direct and aſſiſt in breaking open the 
Trunks and Boxes; and when they were all open, there were found ſeveral 
Rings, and ſome Jewels; and thoſe Things that were light and portable 
Bambridge put in his Pocket: There were, Gentlemen, very Appa- 
rel, all of them made up, Linnen and other Things of a conſiderable Va- 
lue: For theſe, Gentlemen, Bambridge had provided a large Portmanteau, 
and put them up and carried them away. This, Gentlemen, was the ſe- 
cond Time of his entering the ſaid Room; and at this Time, I ſhould tell 
you, Gentlemen, he did go on with the twelve Lines wrote before, and 
perfected the ſaid Inventory, I ſuppoſe, by adding ſome more Goods. And 
then, upon this 23d of October, he was pleaſed Gentlemen to fix a Head 
to the Paper, and directed in what Words it ſhould be wrote, which were 
theſe : An Inventory or Appraiſement of Goods, of and belonging toElizabeth 
Berkley, di/irained the 23d October, 1727, for 561. of an = of Rent 
due ay *. Huggins, E/. Gentlemen, according to my Inſtructions, it 
will come from our Witneſſes, that there was a Perſon who pretended to 
be, and was a Conſtable; and there was a Perſon there who pretended to 
appraiſe the Goods; but Nobody was ſworn, as by Law they ought; In 
this Condition he did perfect the Paper before-mentioned. 

In looking over the Things, Gentlemen, Bambridge did obſerve there 
was a Bruſh and a litle Chalk, ſomething uſual among Perſons that wear 
Jewels to clean them: He cried out, Look about, there are probably ſome 
< Jewels; for there is ſomething to clean them with; and they looked and 
found ſome Rings, as Garnets, Emeralds, and Topazes ; and when he had 
done he carried them away: But what he did with all of them afterwards, 
we cannot tell. Give me leave to ſay, my Brief informs me, that he did ſel] 
Part of them for fourteen Guineas to one V; ſome Gold Lace, near 
thirty Ounces, to one Mr. Harris; and ſome Silver Tea-ſpoons, gilt with 
Gold, he fold or preſented to Corbett's Wife (who was one of his Tip- 
ſtaffs) : and her Bed and Bedding, which he was pleaſed to think was very 
good, he cauſed to be delivered to one MWiſtins, to deliver to Fenkins a Wa- 


2 
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Thomas Bambridge, 18336 
terman, to be carried to his Lodgings at. N 5: This, Gentlemen 
made a great Noiſe, and Mr, Huggins came to hear of it, and expoſtulatei 
with the Priſoner, and ſaid to him, You have taken a good many | 
| belonging to Mrs, Elizabeth Berkley, under Pretence of ſeizing for 2 
Arrear of Rent owing to me; how could you do ſo? There is no Rent 
due tome. Gentlemen, in this Manger he expoſtulated, How came you 
to do it ? There is no Rent due to me, for there is an Agreement with my 
Deputy, Mr. Gibbons, who was to have the Produce of that Time; 10 
what Value did you take? To which the Priſoner replied,” I have only 

taken to the Value of Ten Pounds; AN he had 

ſold a Ring for fourteen Guineas, beſides thirty Ounces of Gold Lace, 
and ſome 'Tea-Spoons, and ſent the Bed and Bedding to his Houſe in the 
uct, he never intended 


Country; this was indeed very extraordinary; 
It is plain, Gentlemen, 2 hig hole Cond 
to uſe this as a Diſtreſs ; for when he Tad the Cloaths of Mrs Berkley, he 
did not fell them as Goods tan by Diffreſs, but to conceal from whence 
he had them; he ſaid, Theſe are my Wife's Goods. N 

It is very remarkable, and worthy your Obſervation, that though all the 
Cloaths were made into Garments or Apparel, he ordered and directed the 
| Perſon who took the Inventory, to put down only ſo many Yards, ſufficient 
to make a Gown or Petticoat; there was, Gentlemen, a Dimity Gown, 
which he particularly ordered to be put down, Dimity ſufficient to make a 

Wrapper; which, Gentlemen, you will eaſily gueſs, was only to conceal 
its being wearing Apparel, that it might not be followed; or otherwiſe; 
why were they not entered into the Inventory in the Form they were, az 
made into Apparel? It is very extraordinary, that he ſhould ſay ſo much 
of ſuch and ſuch a thing, only ſufficient to make a Gown, or whatever it 
was; this, I hope, he will give a good Account of; this, Gentlemen, 
he ought to explain to you: After he had got the other Part of the Goods 
into his Poſſeſſion, as he had ſaid the former were his Wife's, thele 
he ſaid, were left in his Hands to make Money of; not ſaying: any of 
them were Mrs. Ber#l:y's, taken by Diſtreſs ; but he ſold. Part of 
them as his Wife's Apparel, and Part as left with him by a Friend, to 
make Money of. We are far from thinking, where a Man takes a Diſtreſs 
for Rent, where Rent is due, tho' he does not let a Conſtable, or an Ap- 
praiſer attend, and demean as they ought, that this is Felony ; though 
this is a great Offence, and an, enormous Abuſe, and the Law will 
puniſh it civilly and criminally, but not capitally. If Landlords ſend Ser- 
vants to make a Diſtreſs, and they miſconduR themſelves, and do not be- 
have themſelves rightly, it would be very hard to have that turned inta 
Felony : We, Gentlemen, aim at no ſuch thing; but that is to be taken 
into your Conſideration, with my Lord's Advice. When there is no Pre- 
tence of Rent due, no Authority for diſtraining; when he makes uſe of 
Pretence of Diſtraining, to get Goods into his Poſſeſſion, to diſpoſe of 
them as his own, or as left with him to ſell; that Pretence to get them 
into his Hands, and diſpoſe of them as his own, or as left with him to ſell, 
and not ſell them as preſcribed by Law, after due Appraiſment, and re- 
turning the Surplus to the Owner, will make it Capital. Gentlemen, 
I need not tell you what the Law is in this Caſe; but, my Lord, | will 
dare to ſay, that tho? a Man comes by Goods lawfully, by Conſent of the 
Owner, if he diſpoſes of them to his own Uſe, it is Felony. For if I deliver 
Goods to a Carrier, to carry them to Deal, and he carries them to Sea; and 
he ſhould open the Packs, and ell the Goods, this is Felony: This has 
| been adjudged ſo by all the Judges in England, aſſembled for that Purpoſe. 

There js a particular Caſe of an Attorney, which I ſhall take Notice of to 
you: Itwas in the 18th Year of King Charles the Second: He had, Gentle- 
men, a Mind to get Abundance of Goods, belonging to a Woman out of 
her Houſe, into his Power and Poſſeſſion: He did, Gentlemen, take a Pro- 
ceſs againſt her, and laid the Woman in Newgate; upon which he gets 
| Judgment in Ejectment, and got Poſſeſſion of her Houſe ; and then, Gen- 
| tlemen, he gets Judgment, and takes the Goods out of the Houſe, and 
takes them into his own Poſſeſſion: There was a Colour of a Proceſs of 
Law; but this was a Trick, to get the Goods from the Woman, and done 
with a felonious Intent ; and the Man was hanged for it. Theſe Things 
are proper for your Conſideration, Without any further Obſeryations, 
we will call our Witneſſes, and ſubmit it to your Lordſhip, and the Jury, 
whether the Priſoner's Conduct did not ſhew a felonious Intent, and-whe- 
ther the Diſtreſs was not made uſe of to get the Goods into his Poſſeſſion, 
for his own Uſe _ 

Mr. Att. Gen. I am of Counſel of the ſame Side, for the King. The 
Indictment againſt the Priſoner at the Bar, is founded upon an Act paſſed 
in the 12th Year of the Reign of the late Queen Arne, Chapter the 5th, 
for taking away, and ſeizing felonioully, Goods of the Value of forty 
Shillings, in a Dwelling-houſe. Gentlemen, this being the Statute upon 
which it is founded; the Queſtion before you is, upon the Fact being given 
in Evidence. At the Time when the Fact was committed in October 1727, 
T. Bambridge was Deputy Warden of the Fleet Priſon, under Mr. Hug: 
gins; an unhappy Woman, Mrs. Berkley, a Priſoner in his Cuſtody, be- 
ing committed there for Debt, had a Room in the Priſon, where tht 
had ſeveral Things of Value; ſhe being a Priſoner, and there having 
Goods of Value, the Priſoner at the Bar, who was Gaoler, ought to have 
ſuffered and permitted her, aecording to Law, to have the Uſe of her ow! 
Goods ug there, and enjoy them quietly, without Diſturbance from 
him; but, Gentlemen, probably the Value of theſe Goods was the Temp- 
tation to the Fact afterwards committed. There were, Gentlemen, two 
Times that will be mentioned by the Witneſſes, that he entered the Room, 
both in the Month of Octoler; one ſome Days before the other. I don't 
find that the firſt Day is particularly fixed, but the ſecond was the 230 0 
October 1727 ; and the firſt Time the Priſoner came, was ſome Days before 
the 23d of Octeber 1727: the Prifoner then, with three or four oth! 
Perſons, Pindar, Barnes, and King, came to the Chamber of Mrs. Ber- 
ley, in a violent Manner, and cauſed her to be removed out of het Room; 
and as a preliminary Step to what was intended, cauſed her to be carried 
down on the Common Side, and there locked her down; after they had di, 
poſed of her, they put a Padlock on the Door, and ſhe locked the Door. 
| don't find that the Goods at that Time were particularly taken away by the 

Priſoner, but they thought fit to ſecure them; but before they took 20 
| Mrs. Perkley, they made her put her Key into the Lock, and lock the ey 
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nen, nd they put a Padlock an it; this was the firſt Time of entering the 
ated doom z the ſecond Time, after dark, the Priſoner, with Barnes, Doug- 
oo L Pinder, and a Perſon to whom they thought fit to give the Title of 
a onſtable, but whether he had any Authority or not to act as ſuch, that 
Rent Pa appear tous, but It is incumbent on him to ſhew ; then pulled off 
you he Padlock 3 ene Would have thought, if any Thing fair had been in- 
i my ded, Mrs. Berkley ſhould have been ſent for to have opened, or atleaſt, 
3-19 "have ſeen the Door opened. There was a Lock upon the Door, but 
only e Prifoner ordered the Door to be opened; but he not having Strength 
had nough himſelf, ordered another to break o 

-ACt, 


ordingly did: The Door wp are by Force and Violence, without 
nding be Mrs. Berkley, they fell to rifling the Boxes; the Priſoner with 
on Hands, broke open the Locks of three Boxes, and two Trunks; 
ig were taken out, and ſome ef thoſe of the moſt Value, the Pri- 
| ner thought fit himſelf to take, and put in his Pocket; thoſe were two 

Seals, Gold Rings, in Number five, which were of ſome Va- 


ence ornelian 
be; one a Garnet, another had a ſmall Diamend in it, and another was 
11 the Amethiſt Ring of ſome Value, which the Priſoner thought fit to put in 
d the is Pocket; a Silyer-handle Knife and Fork, in a Shagreen Caſe, and 
ther Things of Value, he put into a Portmanteau, which the Priſoner ſent 
own, ut of the Priſon. After this was done, the reſt of the Goods were taken | 
ake a way; and as Mr. Se'jeant has mentioned to you, there was a Pretence of 


king an Inventory of the Goods; if that ſhall appear only a Pretence 
ad Colour, that will not vary the Caſe as to him. The Be and Bed- 
ling (the Priſoner then wanted a Bed and Bedding) he thought fit to 
ake away; and, if my Inſtructions are true, ſent it down by Water to 


ver it 

men, ept on the Common Side, without Bed or Bedding, or at leaſt was kept 
300ds > fora Time: We apprehended the Witneſſes will come up to this. This 
thele cing the Nature of the Caſe, the Queſtion to be ſubmitted to my Lord, | 
ny of >, Gentlemen, what the Deſign of the Tranſactions, and Nature of it 
irt of as ? We apprehend the Deſign was to get thoſe Goods wrongfully and 
1d, to 3 into his own Cuſtody, and take them to his own Uſe; if that 
iſtreſs as the Caſe, the Manner of taking them will not alter the Thing ; for 
1 Ap- muſt obſerve to you, Gentlemen, if a Man deſigns to take Goods felo- 
hough ioully, let him put it in what Shape he will, if that is only the Pretence 


nd Colour, it is Felony ; nay, if by Colour of the Law, any Man poſ- 
eſſes himſelf of Goods with a felonious Intent, in that caſe it is ſo far 
rom being an Excuſe, that it is an Aggravation of the Offence ; for the 
aw will not admit, that under its Colour, a Man ſhould be ſtripped of 
is Property; that inſtead of being a Defence againſt one Man, it ſhould 
ean Injury to another ; for if any Perſon ſhould poſſeſs himſelf by Force 
bf another Man's Goods, it is Felony. Beſides the Caſe mentioned to you 
y Mr. Serjeant, I will take notice of one; that after Goods diſtrained, 
d the Goods carried away, there is got a Replevin of theſe Goods; if 
bat Replevin was only colourably taken out, to get theſe Goods into his 
oſſeſſion, that Replevin will not excuſe him from Felony. The Queſtion 


„whether if a Diſtreſs is taken, if that Diſtreſs is only colourably taken, 
I will is not Felony? Therefore, though it can't be pretended, and none will 
t of the Mare a Thought, I hope, that it is inſiſted on, if a Man intends fairly to | 
deliver Wake a Diſtreſs, and errs in the doing it, though he errs in a great man 
2 ; and Wnſtances, that that ſhould ſubject him to Felony ; God forbid; Yet if 
his has e makes uſe of a Diſtreſs only as a Colour to get Goods into his Poſſeſſion, 
urpoſe. en it is Felony, and Circumſtances will come to be material, and his 
ce of to Wot obſerving the Method which the Law directs, will further ſhew with 
Jentle- hat Intent the Beginning was, and with what Intent he took the Goods, 
out of Which, we apprehend, is material. But what, I apprehend, is moſt ma- 
» Pro: rial for your Conſideration, is to ſhew the concealed Manner of deſcrib- 
he gets g theſe Goods, the Method of iis them, and the Manner of ſell- 
n, Gen- e them. As to the firſt of theſe, it will appear, that the Wearing A 
ſc, and Ware), inſtead of being deſcribed, as really they were, he ordered to be 
oceſs of Wſſeſcribed, as fo much Stuff and Silk ſufficient for to make a Gown, Pet- 


coat, or whatever it was. We apprehend there could be no other View 
that, than to diſguiſe it, that the Truth might not appear. And, 


nd done 
Things 


vations, Pentlemen, as to the Diſpoſal of them, it will appear plainly, we think 
ie Jury, WP you, ſuch as ſhews that the Priſoner had no Intention to make uſe of 
ad-whe- is Diſtreſs; but that his original Deſign was, to convert them to his 


ſſeſſion, 
fore me, that where a Man poſſeſſes himſelf of Goods, though law- 


„ The , ſuppoſing he diſpoſes of thoſe Goods for his own Uſe it will make 
2 paſſed I Felony. "There have been Inſtances given you, where Perſons came by 
the 5th, Pods lawfully, but their . ng of them to their own Uſe, made Fe- 
»f forty ny. Now in the preſent Caſe, it will appear, the Goods, Gentlemen, 
te upon ere many: As to the Ring mentioned, particularly that in which. the 
ig given methiſt was ſer, the Priſoner, after taking that Ring, ſent it to one Men- 


z Salas to inquire the Value, and diſpoſed of it to him; as to the Gar- 
r. Hug et, with a Brilliant in the Middle, that was ſent likewiſe to him to be 
poſed of, to inquire the Value of that alſo : As to the Wearing Appa- 
here ſhe l, that was fold to one e for fourteen Guineas; the Gold Lace was 
» having d to one Harris; the gilt Tea Spoons were ſold to Corbert's Wife; and 
t to have to the Bed and Bedding, he put it at firſt in another Place in the Pri- 
her owt n, and after ſent it to his own Houſe, with the Portmanteau, wherein 
her Things of Value were put. If he had any Intent to diſpoſe of theſe 
oods, as taken by Diſtreſs, as a Satisfaction for any Damand, or Debt he 
icht have, ſhould not he have given an Account to Mrs. Berkley # And 
Room, Wl there was any Surplus, ought not he to have paid it over to her? It 
I dont be incumbent on the Prifoner, to ſhew that he accounted to her for 
e Surplus; but if there is no Colour of Right to make the Diſtreſs, no 
s before MSular Method taken in the Diſpoſal upon the D\iftreſs, no Account 
ur other rercof given, we apprehend that it will appear a Pretence of Diſtreſs, 
s. Ber- (bat only the Pretence of Diſtreſs was made uſe of to conyert the Goods 
us own Uſe; if fo, this will amount to Felony. We will beg Leave 
call our Witneſſes, and then leave it to your Lordſhip's Directions. 


Mr. Sol. Gen. Call Fobn Turner. (Who was ſworn.) 

Mr. Pombridge. My Lord, Mr. Atterney General, in his Declamation 
at he has made, was pleaſed to admit, that if there was a legal Diſtreſs 
ade, there could be no Attempt upon my Life. 

446. At. Cen. My Declamation 


ßer the Murder of Thomas Bliſs. 


n Uſe, It is very truly ſaid, by the learned Gentleman that has ſpoke | 


en 
8 * Bam. That Air. Attorney, in his Declamation allowed, if it was a 
iſtreſs "Io Ne 
My. Att. Gen, My Declamation |! I ſaid, that it would appear as a Co- 
lour of Diſtrefs to commit a Fraud. NH 
Mr. Bam. You meant in fraudem Legis. 95 
| Afr. Au. Gen. 1 ſpoke in Engliſh, believing it to be more intelligible to 
; you may make uſe of Latin Words if you will. 


Mr. Sel. Gen. Did you know Mrs. Berkley, and when? 
Mr. Turner. Yes; I knew her in October, 1727. 


the Door, which he c-“ Ar. Sol. Gen, How came you to be acquainted with her? 


Mr. Turner. By being a Priſoner in the Fleet Priſon ; ſhe was a Pri- 
ſoner at the ſame Time, and lodged in the ſecond Gallery, within two or 
three Roams of mine. | 
Mr. Sol. Gen. In what Part of the Gaol did you lodge? | 
Mr. Turner, I lodged on the Maſter's Side, in the ſecond Gallery. 
Ar. Sel. Gen. How long 
Seizure was made, | : 
Hr. Sel. Gen. You mention a Seizure, give an Account how it was 
| made.---Mr. Turner. I was called in by Pindar. | | 
Mr. Sol. Gen, What Day? 
Mr. Turner. Between the 23d and 27th of October, 1727. 
Mr, Sol. Gen. What were you called in for? What to do? 


Mr. Turner. I was called in by Pindar,-and he told me, that a Diſtreſs 


was to be made; for being an 


pholder, Mr. Bambridfe ealled me fre- 
quently to make Diſtrefles. | 


Wandfworth, to his Lodgings ; and Mrs. Ber#ley, ever ſince that, has been Mr. Sol. Gen. Who was there ?---Mr. Turner. Pindar, and I think King. 
| Mr. Sol. Gen. Was Mrs. Berkley there then? 


Mr. Turner. Yes, but not Bambridge. 
Mr. Sel. Gen. What did you do? 


then open any Boxes; we mentioned them in Grols, and took every 
Thing that appeared in the Room, as Earthen-ware, Bed and Bedding, 
and ſuch like Things. In about fourteen Days afterwards, Mr. Bambridge 
came again, and I was called in. wr 

Mr. Sol. Gen. Was there any Thing more done then? * 

Mr. Turner. Nothing more than taking an Inventory. | 

Mr. Sol. Gen. Was there any Conſtable there? | 

Mr. Turner. There was a Perſon there, who ſaid he was a Conſtable. 

Mr. Sol. Gen. Who was there the ſecond Time, about fourteen Days 
after the firſt? Was Mr. Bambridęe there? mf 92 5 

Mr. Turner. Yes, after they had broke the Door open, I was called in, 
and ſhe ſaid, they had committed Felony. 5 LE 

Mr. Sol. Gen. Did you hear it ſaid, whilſt Mr. Bambridge was there? 

Mr. Turner. Yes, 5 | 

Mr. Sel. Gen. What did Mr. Bambridee ſay? 
Mr, Turner. Mr. Bambridge wondered the Trunks were not opened be- 
fore, and aſked Mrs. Bertl y for the Keys, and when ſhe would not give 
him the Keys, Mr. Bambridęe himſelf broke open the Trunks, and rifled 
them. 8. 

uryman. Was it in the Preſence of Mrs. Berkley.---Mr. Turner. Ves. 
Furyman. Was ſhe there all the Time? | 
r. Turner, She was there all the Time. 

Mr. Sol. Gen. What did you do then? | | 

Mr, Turner. When the Boxes were opened, I made an Inventory of 
all that was in them ; here are both Inventories. 28 

Lord Chief Juſtice Eyre. Tell us who broke open the Boxes. 

Mr. Turner. Mr. Bambridge himſelf. 


Ar. Sol. Gen. Tell my Lord what was particularly mentioned in the In- 


ventory, what the firſt, and what the ſecond Time. 
Mr. Turner. The Inventory was dated the 23d of October, 1727, for 

fifty-ſix Pounds, for Rent due to on Huggins, Eſq. 

r. Sol. Gen, Who wrote the Title? | | 
Mr. Turner. Mr. Bambridge wrote it upon a looſe Piece of Paper, and 
ſaid, let the Title be fo, and the Date be ſo. 

Nie Sol. Gen. When was the firſt Diſtreſs made? Diſtinguiſh the two 
imes. | 
Mr. Turner. I take it the former Diſtreſs was about the 27th of October, 

and the ſecond, the 3d or 4th of November. | 

L. C. F. Who made the firſt Diſtreſs? Who was there? 

Mr. Turner. The firſt Diſtreſs was taken by Pindar, Mr. Bambrides 
was not there; then I took Inventory of the Boxes, and ſet down ſo many 
Ban Roxes. h | 

Mr. Sol. Gen. Afterwards, you ſay, a particular Inventory was made on 
the 4th or 5th of November ? 

Mr. Turner. Yes, I belieye it might be about that Time, but I can't 
be poſitive, not thinking it would be called in Queſtion. 

7. Sol. Gen. In what Manner did you make the Inventory? 

Mr. Turner. I made the Inventory as Mr. Bambridge directed. 

L. C. J. Give an Account what you inſerted the fc Time of taking 
the Inventory, | 

Mr. Turner. A Bedſtead and Sacking-bottom, with China Stuff Fur- 
niture, a Feather Bed and Bolſter, a Down Pillow, two Blankets, a Cal- 
lico Quilt, two Pair of Sheets, two Pillow-biers, two Cane and two Stuff 
Chairs, an Eaſy Chair and Cuſhion, two Tables, a Looking Glaſs, a 
Fire-ſhovel, Tongs, Poker, and Wooden Fender, à Gridiron, a Pair of 
Bellows, a Hearth Bruſh, a Braſs Hand Candleſtick, two Tin Tinder- 
boxes, a Kettle and two Drinking Pots ditto, four Boxes and two Trunks, 
three Pair of Dimitty Window Curtains and Vallins, one Curtain-rod, 
two Hair-brooms, a large India Hand Tea-board, eleven printed Books, 
a Pewter Standiſh, two Knives, three Forks, two Tin Coffee-pors, a 
Sauce-pan and Skimmer ditto, a Chocolate-Mill, one hundred Veſſels of 
Stone and Earthen Ware; this was the firſt Inventory, 

L. C. 7. Was there any Valuation of the Goods in the Inventory? 

Mr. Turner. Yes, Mr. Bambridgs deſired me to have a particular Valu- 
ation of each Thing, which I gave to Mr. Bambridge. 

Fug oo Have you a Copy of that Valuation ? 

r. Turner, No, I gave it to Mr. Bambridge. 
I. C. J. When did you give it to Mr. Bambridze ? 


— 


Mr. 


1 . | 
Mr. Turner. I had the 1 to be there two Years before this 


Mr, Turner. I took an Inventory of all that did appear; we did not | 
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the Inventory to Mr, Bambriage. 


Mr. 8. Gen. Go on to the ſecond Inventory 
Mr. Twin, A large Silver Handle Knife and F or 


ditto, three Gilt Lea Spoons, 4 Strainer and Tongs: ditto, twenty 


a Queſtion or two; theſe mentioned in the Inventory, ſufficient for a 
Gown and Petticoat, and ſufficient for a Lining; were thele Pieces of 


n 
—_— 


and ſet down only ſufficient ) Mr. Turn. Ves. 


ting the Value? 


Bambridge ? 
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Mr. Turner. When I finiſhed it; a Day or two after the Diſtreſs: 5 Diamonds: Ippon | 8 as Ve! | 
and ſhe ſaid, .. if you. find them, will you take them? And after that 


Lord Chief-Fuſtice. That was aftet the gth. of Nevember. . 
Ar. Sol; Gen. Give to my Lord, and the Jury, the Reaſon for giving 
Mr. Turn, It was, that Mr. Bambridge might know how to diſpoſe of 


them. > 


k; two Silver Spoons 
two Lea Spoons; Strainer and Longs, RF hag Handle of a Spoon 
Ounces and a Half of Ho J Lace, two Cornelian Seals ſet in Gold, and 
a Ring I took to be a Cryltal, _ 1 

Mr. Sol. Gen. Do you know it when, you. ſee it Mr. Turn, No. 
Mr. At. Gen. Who directed you to ſet down a Cryſtal ? F 
Mr. Turg. 1 do not know particularly, every Body was of Opinion it 
was a Cr: ſtal. nnn „ 
Ar. F Gen. How many Rings were there? 1 
Mr. Turn; ſaw but one Ring, the others were looſe Stones. 
Ar. Sol. Gen. You may go on with the Inventor. 
Mr. Turn. One ſmall Emerald, one ſmall Garnet, a Seed Pearl, five 
Diaper Napkins, a ſtitched; Top of a Toylet, with Lace Muſlin Falls, a 
two Pinner Head of Mecklin Lace, à Pair of Ruffles, a Handkerchief 
and-Apron ditto, one Flanders Laced Cap, worked Head, and a Pair of 


three double Ruflies, one Head of Half-breadrh Lace, and a Pair of fingle | 


o 


Ruffles, ten odd Pieces of Flanders and Colberteen Lace, about four | 
Yards of black Lace, a. furbelowed Scarf and Hood, trimmed with black 
Lace, one Yard of blue Luſtring, two Yards of white Sarſenet, blue 
Sattin ſufficient for a Lining, ſtrip'd Dimitty ſufficient for a Gown and 
Petticoat, ſome old Perſian for a Lining to ditto. 5 

Ar. Sol. Gen. Before you go off from this Particular, I muſt aſk you 


Silk, or were they made up into Cloaths ? LI | 
Mr. Turn, Theſe were Things that had been ſcoweredand rolled up. 
„Ar. Sol. Gen. Was the Dimitty? ir 4-5. 
Mr. Turn. Yes, it was rolled up as coming from the Scowrers. 
L. C. 7. Was it in the Shape of aGarment? * > 
Mr. Turn, Tes, it had been a Garment, but was then rolled up. 
Ar. Sol. Gen: Was it in regard to the Lining the ſame. —Mr. Turn. Ves. 
Mr. Sol. Gen. Be pleaſed to obſerve, the blue and white flowered Sat- 
tin, which is ſet down in the MK Fae, to be ſufficient for a Gown and 
Petticoat, was that made up ?---Mr, Turn. That was made up. 
Ar. Sol. Gen. How came you to put it down ſo much, ſufficient for a 
Gown and Petticoat ? | 
Mr. Turn. I obſerved at that very Time to Mr. Bambridge, and told him 
we uſually did not diſtrain wearing Apparel; upon which he then ſaid, 
Put it down ſufficient, for wearing Apparel. 8 | 
L. C. J. Give a direct Account of that Particular again. 


wearing Apparel; then Mr. Bambridge ſaid, Put it down ſufficient for 
ſuch and ſuch a Thing, particularly, Sarſenet ſufficient for the Lining 
of a Gown, which was made up; if it was the Body of a Gown, he bid 
me put it down ſufficient for a Body, and the reſt of a Lining, ſufficient 
for a Lining. | 

Mr. Sol. Gen. The 


Queſtion is, Whether they were. actually made up, 


Z 


Mr. Sol. Gen. Mention them particularly. 


Mr. Turn. There was Sarſenet ſufficient for a Wrapping-gown, that | 
was actually made up. 


Mr. Sol. Gen. You juſt now ſaid, that the Things you have mentioned 


+ Ef » * 


ou gave a Valuation of ſeparately to Mr. Bambridge; was there any Va- 
Lao on the Inventory you 'kept ? | 3 | 
Mr. Turn. The total Sum agrees with the ſame as Mr, Bambridge had, 
Twenty Seven Pounds, Sixteen Shillings and Nine-pence,-, 

Mr. Sol. Gen. Do you remember any Diſcourſe you had as to the ſet- 


r. Turn. Upon a curſory View of taking the Inventory, I brought it 
to Thirty Pounds, and Mr. Bambridge ſaid, You have over-rated theſe 
Things; you muſt conſider there is a Charge attending this Diftreſs, and 
paying you beſides, and that would lefſen the Value of the Things; and 
bid me conſider it again, and upon looking it over again, I brought it to 
Twenty Seven Pounds Sixteen Shillings and Nine-pence. 

Mr. Sol. Gen. Was you upon Oath ? 

Mr. Turn. When I ſigned the Inventory, and finiſhed it, there was a 
Conſtable, and I did take an Oath, and I told Mr. Bambridge there ought 
to be two Perſons to make the Appraiſement; to which Mr. Bambriage 
ſaid, I might take Pindar ; but Pindar refuſed, ſo only myſelf ſigned it. 

Mr. Sol. Gen. Pray give an Account, if you know, what is become of 
the Goods in the Inventory ? 8 

Mr. Turn. I do not know any thing of them but by Rumour, 

Mr. Sil. Gen. Did you fee any of the Things carried away by Mr. 


Mr. Turn. Yes, the wearing Apparel and Seals; the Seals he put into 
his Pockets. | 
2. 2 Tell what he put into his Pocket. 
Mr. Turn. The gilt Silver Tea Spoons and Rings. 
L. C. . What did he put in the Portmanteau ? 

Mr. Turn. The Cloaths. 

L. C. J. Were theſe in the Inventory ?- Mr. Turn. Yes. 

Ar. Sol. Gen. What became of the Portmanteau? 

Mr. Turn. It was carried out of the Room by Mr. Bambridge's Ser- 
vant. 

Ar. Seb. Gen. Was there any Bruſh, ſuch as was uſed to clean Jewels 
with? 

Mr. Turn. Ves; Mr. Bambridge looked very narrowly, and at laſt a 
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Decree: It was in a great round Caſe, which Mr. . took; u 


we. 


_ 1] Mr, Bambridge bid 1 Mr. Turn. No. 
Mr. Turn, I ſaid to Mr. Bambridge,—Sir, we don't uſually ſet down | 


| 
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ſome Diamonds: IJpon which Mrs. Beriliy was very much chagrined; 
hie 37 and forand the Rings and other Stones. 

V. Sol. Gen. W as there any Diſcourſe about Papers? | 
Mr. Turn. Ther was a large Parchment in a Caſe; ſhe ſald it was ; 
wich Mrs. Berli id, What, will you rummage my. Papers ? es, 
| ſays he; and if I find any Bonds or Bills, I will make uſe of them. 
Mr. Sol. Gen. What became of her after they entered the Room? 
Mr. Turn. After the firſt Seizure, ſhe was turned out of her Room, 
and put on the Common Side, and kept there till the ſecond Seizure wu 


* 


made, and then ſhe was put into a Room without a Bed. 
Mr. Sol. Gen. Was there any Furniture left ? BF. 
Mr. Turn. There was Earthen Ware, and Stuff Curtains; but no Beg 

Mr. Sol. Gen. How las the lain ſince ?---Mr. Turn. Without a Bed. 

Mr. Sl. Gen. What Condition of Mind was ſhein? 

Mr. Turn, Sometimes ſhe talked very well, and much to the Purpoſe, 
at other Times ſhe would talk wild, and would not believe that Loni 
Harcourt was dead; for the ſaid, he would do her Juſtice, upon them 
(meaning Mr. Bambridge and his Accomplice). I ſaid he was dead : She 
made Anſwer, ſhe would not believe me; for they would find him alin 
to their Colts. 1 po 
Ar. Sal. Gen. How dic! the Woman behave herſelf? _ | 

Mr. Turn. The Woman was much reſerved, and kept herſelf to herſclt 
very much. She talked niuch to the Purpoſe when ſhe did talk; but it 
was difficult to get her nk . | 

Mr. At. Gen. In diſpoting of the Goods in the Manner you did, uf. | 
ficient for ſuch and ſuch a Thing, what Reaſon had you to do it ? 

Mr. Turn, It was Mr. Bambriage's poſitive Directions: I ſhould no 
have thought on it myſelf. _ 5 | 
L. C. J. Who made the Difficulty firft ? V 
Mr. Turn. I did, and ſaid it was not cuſtomary to put down Wearing 
Apparel in Inventories upon Seizures ; upon which he bid me alter the 
Names: I ſaid it was not proper to alter the Names, and they ought not 
to be mentioned at all. | 3 | 

I. C. J. What did Mr. Bambridge ay ? 

Mr. Turn. Mr. Bambridge faid, I muſt have you let them be fet down; 
Stuff or Silk ſufficient to make a Gown, or whatever it was. 

I. C. J. Did you ſet them down according to the beſt of your Judg: 
ment !—— Mr. Turn, I did. | 

L. C. J. Was that the real Value you ſet upon them? 

Mr. Turn. The firſt Valuation was the Price I would have given for 
them; and when Mr. Bambridge ſaid the Coſts on the Diſtreſs would 
eome to more, I reduced them three Pounds, 

Mr. Sol. Gen. Would you have given the Value firſt ſet upon them! 

Mr. Turn. Yes. AN . 

Mr. Sol Gen. Had you any other Reaſon to alter the Value, than tha 


Bruſh appeared; and, upon ſeeing of that, he ſaid, certainly there was 
1 


Mr. Bambridge. I deſire, my Lord, he may be aſked, Whether I H E 
not inſiſt upon having every Thing particularized in the Inventory. 
Mr. Turn. Yes, you did. | g 3 2 
Mr. Bam. You ſay, I did demand the Keys of Mrs. Ber#ley, and fif 
refuſed to let me have them, and then the Boxes were opened, p 
Mr. Turn. Yes, I faid fo. | | 
L. C. J. I thought you did. | rn BY M 
Mr. Bam. My Lord, Turner faid that there was ſome Gold Lace. S 
Whoſe was that ? 
Mr. Turn. It was the Trimming of the flowered Suit of Clothes; if a 
was the Trimming of the Suit of Sattin Clothes; Part of the Lace dit 
remaining on them. _ | } 
Mr. Bam. Was there not ſeveral Things unmade ? Mr 
Mr. Turn. I ſaid, that called a ſtriped Dimitty came from tl \ 
Scowrer's. | \ 
L. C. J. As to the Dimitty, give an Account how that was ſet dom N 
+ Mr. Turn. That I ſet down, as it appeared to me coming from ti \ 
Dyer's, as a Roll of Silk. N 
r. Bam. Were the Things taken away, Part mentioned in the open 
ventory, or the Whole ? | M 
Mr. Turn. All that I ſaw taken away was in the Inventory. V 
. * Is the Inventory the ſame you delivered to Mr. Bambridee? M 
Mr. Turn. He had every Article here, with the Prices annexed. It i V 
Wonder I had any Copy; for I did not apprehend that any Perſon we M 
call upon me about it. | M 
Mr. Bam. I deſire Mr. Turner may acquaint your Lordſhip, as to f M 
Converſation that was between me, Mrs. Berkley, and him, at the Tit M 
of making the Diſtreſs. | M 
Mr. Turn, Mr. Bambridge ſaid, it was a Shame ſhe ſhould live ſo lony M 
and not to pay any Rent; for that it amounted to Fifty Pounds and WW anoth 
wards, and ſhe had Money enough to pay it; and ſaid, I am inform M 
you have been abuſed, and I will enquire into your Affairs, and ſee il M 
can't extricate you out of your Difficulties. M. 
7 C. J. I think there was a Demand of Fifty-fix Pounds; was tb amr 
not! Mr 
Mr. Turn. I did not hear of any Demand; he only talked of it. Mr 
L. C. F. What did Mrs. Berkley ſay ? Mr 
Mr. Turn. She ſaid, it was the Houſe of the King's; and if ſhe MW fetche 
there, the King ſhould find her a Houſe. Mr 
Mr. Bam. — he may be aſked, Whether, when I was in Mr 
Room, he did conceive what was done was with a felonious Intent. Mr 
Mr. Turn. I did think your Power was ſufficient to do it. Mr. 
Mr. Bam. Have you made any other Appraiſements ? Mr. 
Mr. Turn. Yes. broug] 
Mr. Bam. Did you make any Alteration in them? 600 bre⸗ 
Mr. Turn. No. | | Mr, 
Mr. Bam. Was the Appraiſement dane in a private Manner, f Conti: 
every Body know it? Mr. 
| ſtable, 
Mr. 
Conſta! 
You 


> a4 
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nd, * 0 die know it. = 
wit, Mr. Willes. Was that all the debe ou a had to be jeve » kin to de A 
ine | Ml 2225 bro 22774 ements uſually made pbliekhy e * 1 1 Conſtable ?---Mr. Wilkinſon.” Ves. y | 
* Mr. 1. + 2 uſed * come and ſay, there are Goods ö be'c lr. Mr. Hilles. Have you. _ him at avy EY e 
t that 2475 1200 ie. 1 Dite 75 be; Kin. v l opl Ar and 1777 . | 
= "ons lo to „ to apprai as our retjon r. Mille. Was Mrs. Berkley there? 
- no RL, Sly go gh wh 2 Mr. A. An. Yes; I went to fetch her up, and Mr. Babbidicinfited 
| Pinder came to you now, in this Air N N 77 177 Yes. upon Her opening the Dots /: but ſhe would not open the Door herſelf ; fo 
Pen ECT Fi Pindar, my Lord, was indicted, to take bs his Evidence. Mr. Bambridge ordered the Door to be broke open. 
Toda 7 Juſtice./ nod. V there a Couftable the frſt time of taking the ; Me, Wille, When he came up, and broke open the Door, and came | 
; Me J. Mr. Turner. Les. into the Room, what did be do)? $6 
d 00 Mr. At. Gen. Vou ſaid, there was 2 Man elle a Conſtable : Did ye u Mr. Wilkir. Mr. Bambridge deſired Mr, Turner to take a aft Inventory. 
* know him > be.a Conſtable ?---Mr. Tur. I believe he was a Conftable. Mr. Willes. ' Of what? 25 
. Mr. At Did you 1 1 the Man that came a ſecond, time, to | | Mr. Viſtin. Of all the Goods ik the Neben e 
be a real Re ie? Mr. Tir. Yes. It Has been enquired into nice, Mr. Wille,. Was Mrs. Berklty come into the Room 75 


am. If it was a Felony, it was a Felony committed i in Oct: 1727 
Bel 0 2 complied of till February or March laſt. , lo 
L. C. 7. You. are not come upon your Defence yet. N 
ir Mr. Bam. Do you not know the Name of the Chnltabloti " h 
* Mr. Tur. I think he was a Currier. 
1 the Mr. Bam. Was it the Conſtable that uſually attended upon Sana? 
|: Ste Mr. Tur. Yes. 
m ali Mr. Filmer. You ſay, that Pinder was defired by Mr. n to 
I affiſt in the Appraiſement ; what Buſineſs was Pindar of? 
Mr. Tur. owns xD a Diftiller. 5 
herſelf Mr. Fil. Did he not undertake the appraiſing of the Goods ? 
but it Mr. Tur. No, he refuſed it. by 
es. 


Mr. Fil. Did not Mr. Bambridge preſs him to it? -Mr. Tur. 
Mr. Fil. Was there a Conſtable a ſecond time ?---Mr. Tur. Yes, 


h times 
Tune Ja; |; going away z but was called back at the Requeſt of Mr. Bam 


bri be deſiring to aſt him a Quęſſ ion or two more. 
15 ſe _ 2 ions to RE Court firſt, 
1. eſire he may acquaint your Lordſhip, whether, at the 
time rs 2 er the Goods, I did not recommend it to Mrs. Berk- 
ly to pay the Rept; and ſaid, I would ſtay ſome time, and fave the Goods 
from being di TE of. 
Mr. Tur. r. Bambridge did ſay ſhe was impoſed on ; and faid, he 


t down: WY would give her any Afliſtance, and bid her ſend to her Friends to get Mo- 
| ney to pay the Rent. 
r Jud PA G7 He ſaid he would ſtay 7 -Mr. Tur. I did not hear him ſay i it, 
Mr. At. Gen. What did he ſay? 
Mr. Tur. He ſaid he would affiſt her, ſhe bein impoſed on; and did 


deſire her to ſend for Money to pay the Rent; but I did not hear him ſay 


Words as to his ſtaying for the Rent. 
any (Thomas Wilkinſon was ſworn. ) hyp 
them! Mr. Nils. Do you know Elizabeth Berkley ?---Mr. WWilkin. Ves. 
| Mr. Willes. Did you know her in Oct. 1727?---Mr. Wilkin. Yes. 


Mr. Bam. I deſire, my Lord, before he is further examined, he may be 
aſked, what Money he has received, and how long he has been kept to give 
Eridence 8 me? 


That is not a Queſtion fit to be aſked; 


am. It is true, I am ſure. 


| ſtice ids. You muſt prove that, 
and (if 17 7 3 aſk a Man any thing that tends to accuſe bidhſelf 
Mr. Bam. I don't aſk to the Corruption; but whether he received the 


Money. 
Mr. "Juſtice Reynolds. It carries an Imputation with it. 

Mr. Wil. He may ptove it, if he can. 

Mr. At. Gen. If Mr. Bambridge proves it, it will go only to the Cre- 

dit of the Witneſs. 

Mr. Willis. If he don't, it will 

Mrs. Berkley in October, 1727 2—— 


as to his own Credit. 
r. WVilkin. Yes. 


from tl Mr. Hilles, Where did ſhe lod mg 

Mr. Wilkin, In No. 8, near he Front of the Yard. 
ſet don Mr. Willes. Where did you lodge ? 
from Mr. Viltin. On the Common Side. 


dpen ?---Mr. Viltin. Les. 
Mr. Willes. What time of the Year was it ? 


Mr. Viltin. The latter End of October. 
bridge! Mr. Willes. What time of the Day? 
d. * Mr. Wiltin. At fix o'Clock at Night. 
rſon we Mr. Willes. Was the Door locked when ſhe was there? 
Mr. Jilkin. It was locked with two Padlocks ; one Pindar took off, 
, as to Mr, //illes. Who was there? 
the Ti Mr. WViltin. Mr. Bambridge, a Conſtable, and Barnes. | 
Mr. Willes. Did Pindar = off the Padlock of his own Accord? 
ve ſolo! Mr. Willin. Mr. Bambridge ordered him to take it off. There was 
- and another Padlock on, and Barnes went to fetch a Hammer to break it off, 


Mr. IVilles. Who ordered him to fetch a Hammer:? 
Mr. Wiltin. Mr. Bambridge. 
Mr. IWilles. Did they attempt to break off the Padlock with that 


. was dee Hammer ?---Mr. J/ilkinſon. Yes. 
Mr. I/illes. Was Mr? Bambrides by all the time ?---Mr. Wiltin. Yes. 
f it. Mr. Willis. Was the Door broke open with the Hammer ? 
Mr. WWilkin. Barnes, becauſe the Hammer would not do, went and 
d if ſhe fetched a Poker. 
Mr. Vill. What did he do with the Poker? 
vas in Mr. Viltin. He broke open the Door with it. 
Intent. Mr. Willis. Who ſtood by at that time ? 
Mr. Wilkin, Turner, myſelf, Barnes, Pindar, and Mr. Bambridge. 
Mr, Willes. What did Mr. Bambridge order, after the Poker was 


brought ?---Mr. Wilkinſon. After the Poker was brought, he ordered him 


to break open the Door, and ſo he did. 
Mr. Willy. When the Door was broke open, who went in with the 


] ads of Conftable 7 
Mr. Wiltin. All went in; Mr. Bambridge, Barnes, Pindar, the Con- 
table, and myſelf. 
Mr. Iilles. You mention a Conſtable ; do you know him to be a 


Conſtable ?---Mr, Vi thinſon. _ Only by his having a Staff. 


N 


Mr. Willen. Did you ſee Mrs. Berkley at her Door, when it was broke 


; 


You knew | 


| 


Mr. Wilkin. Yes, ſhe was there. 
Mr, J#/'les., What did Mrs. Berkley ſay ? | | | 

Mr. 25 She ſaid, it was a Robbery, it was not t Juſtice, i it was Fe e- 
lony ; and ſhe did not doubt but he = be e to account for it i in 


L. C. Was me by ? a 5 
Mr. Witkin, Ves, and ſaw the Room wens open, and * r, Band lee 


order Mr. Turner to make an Inventory. 


Z. C. J. What did Mr. Bambridge ſay then ? k 

Mr. Wilkin, Set down ſuch and ſuch Things. 

T. C. J. What did they take an Account of? - 

Mr. /ilkin, They took an Account of ſome Things before they open- 
ed the Boxes. 

By C. J. Were the Boxes locked ? 


in. There were two Boxes locked, and one nailed. 


LCF. Was there any Trunk? 
{kin, I don't remember that there was a Trunk. 
Mi Wi e, Was ſhe aſked to open the Boxes ? 
Mr. F/ltin. Yes, but ſhe refuſed. 
Mr, ed ns When ſhe refuſed, who broke them open ? 
Mr. Wiltin. Mr. Bambridge broke open three with a Hammer, 
Mr. Willes. Was ſhe in or out of the Room at the time! 
Mr. Wiltin. She was in the Room. 
Mr. Willis. What did the ſay? | 
Mr. Wiitin. She ſaid it was a Robbery. | 
Mr. Willes. When the Boxes were broke open, what was taken out ? 
Mr. Wilkir. hree Suits of Cloaths. 
Mr. Filles, Who took them out? | A 
1 Mr. Willin. Some were taken out by Mr. Bambridge and ſome by Mr, 
o 
Mr. Willis. By 2065 Order ?--- Mr. Wilkin. , By Mr. Bambriuge's. 
Mr. Wills. What was there taken out? 
Mr. Wilkin. China, flowered Curtains, two Gold Seals, and two 


Rings. 
Nfr. V illes. 
Mr. Millin. 
Mr. Wills. 
Mr. Wilkin.. 
Mr. les. 
Mr. Wilkin. 
Mr. Willes. 
Mr. Vilkin. 
Mr. Wills. 
Mr. Wilkin. 
Mr. Willes. 
Mr. Wilkin, 


Had they any Stones i in them ? 
One had a Stone, the other not. 
* all the Things i in the Boxes carried away ? 
es. 
By whoſe Directions? Ip 
oy the Direction of Mr. Bambridge, 
ere all of them, or only ſome ? 
Some of them ; the Bed was carried away. 
Who carried it away ? 
I carried it away into a Lumber Room in the Priſon, 
W hat became of it afterwards ? 
I faw it carried to Dorſet Mairs after. 
Mr. Wills. By whoſe Order ? 
Mr. Viltin. By Mr. Bambridge's : 1 ſtood there whi 
a Directions to carry them to the Water-ſide, 
r. Willis. Did he only give Directions to carry them to the Water- 
ſide; or any where elle ? 
Mr. iin. He gave Directions to carry them to J/andſworth, 
Mr. J/illes. When did he give theſe Orders? 
Mr. Villin. When he carried them out. 
Mr. Will:s, What became of the Rings? 
Mr. Wilkin. I ſaw them put in his Pocket, and he called Savage and 
Douglas to bear Witneſs, 


le it was gone; 
he 


L. C. J. What was the Reaſon for calling them to witneſs ? 

Mr. Wilkin, Mr. Bambridge ſaid, that he put them in his Pocket for 
fear of their being loſt. 

Mr. Willes. What did he order to be put in the Portmanteau ? 

Mr. Wilkin. Wearing Apparel, and ſuch like Things. 

Mr. Willes. Where was it carried ? E 

Mr. Wiltin. Into the Lumber Room above Stairs. 4 

Mr. Willies. Why did he order them to be put into the Portmanteau ? 

Mr. Wiltin. Becauſe, he ſaid, the Portmanteau would hold them all. 

Mr. Willies. The Cloaths, ſome of them, were very rich; were they 


not ?- Mr. Wiltinſen. Ves. 
Mr. Willes. Were 5 put in the Portmanteau ?---Mr. i 7 Ves. 


5 Mr. 2 Ules, rs. Berkl:y by when the Rings were put in his 
ocket! 

Mr. Wiltin. Yes, and he called Mr. Douglas and other Perſons as 
Witneſles ? 

Mr. Willes. What did Mrs. Berkley ſay ? 


Mr. Wiltin. It was Felony and Robbery. 


Mr. Willes. Did he ſay any Nrw to Mrs. Berkley, when he put them 
in his Pocket? 
Mr. Villin. Mr. Banbridge ſaid, he did nothing but according to 


Law, and he would anſwer it. 
Mr. Wills. 
Mr. Wilkin. 
of a Rin 


Was there an Emerald? 


Yes, I think there was an Emerald, and a Garnet, out 
: He put them in his Pocket. 


L. C. What did he put in his Pocket? 
Mr. I/il.'in. Two Gold Seals, two Gold Rings, an Emerald, and a 
Garnet. 


Yor, IX, * | , 


L. C. 7. Were the Rings plain? 
Li Mr. 


© af Chg 
Mr, e bots W «= of them 1 1 wid s not fee bertel. ot gin ee 

5 OK was. the perl 2 
| TY, A Stone. Ring N + 6 me Srv er want. 
by 2 there any T 
5 ok 10 70 1 E e were Fa, er le Knives and Forks. 
L. C. J. Ion as to thoſe Na he WS? in l did 
ma 4 85 2 I put in his F et? | 


0 0 ee i. narf rn. Pambridge, 11 TY (wg 


ukinſm.. No. 
r. Wilkes. Did 05 never fee 2 Stone dalle eee 


in 21 
ES ee vs aj Recatie& how n many / Rings there were. 
Mr. Willi 9 There were two Rings, and two . 
Mr. Ait. Gen. Are you ſure hers were but two? | 
Mr. og: wig Yes. TY | 
Mr. A Had they. Stones in them? | 
Mr. Wilkinſon: One of them had a Stone out in 1 2 Mite | 
Mr. Att, Gin. As to the Bed and Bedding ; why did you ſay they 
2 to go. 0 Handſiborih? Do you remember the particu ar Hands he | 
ſent 3 70 to be put into the Boat? 
Prin. Ten King was one; as to the others, I did not know. 
22 PR; What did Mr. Bambridge ſay in your Hearing? 
Mr. Wilkinſon. Firſt, he ſaid, they were going to be ſold at a Sale. 
Mr. Willzs. Who directed you to go to,Dorſet- airs? 
Mr. Wilkinſon. He ſent me down to the Stairs to the Waterman, a 1 
bid me tell him 9 6 away, and not ſtay. | | 
— Millet. o did he bid you aſk for? 
2 He bid me aſk for the Mandſivorth W 
65 let. Where were the reſt of the Goods carried? 


Mr. 2 Mr. 5 dk at Will's Cothee-Houſe 
Mr. Willa. What were the 


Houſe ? | 
Mr. J.lkinſm. An Eaſy Chair was carried there; I carried it myſelf. 


Mr. Will. How long was this after the Goods were taken from | 


Mrs. Berkley ? 

Mr. Millinſin. Some Days: It was left with Mr. . to clean; and 
then it was carried to Will's Coffee · Houſe. 

Mr. Willes. By whoſe Order was it carried? 

Mr. Wilkinſon. It was carried by Mr. Bambridge's Order. 

Mr. Willi. Who was it delivered to? 

Mr. Wiltinſen. It was delivered to the Man's Wife at J/ilPs Coffee- 
Houle by Mr, Bambridge's Directions: I carried it up one Pair of 
Stairs. 

Mr. Bambridge. I deſire he may acquaint your Lordſhip, if he did not 
fetch Mrs. Berkley to be preſent at the opening the Door. 


* 4 3 I did. 
e ſaid ſo, and that Barnes was ordered to fetch a Poker to 


n the Door, —l aſk you, whether he talked with Mrs. Berkley for the 
- ment of Rent, for Thick the Goods were diſtrained ?- 

r. Wilkinſo _ Mr. Bambridge did ſay ſomething to her about ſeizing 
for Nene, and he would ſtand by it: She ſaid, he could not ſeize Wear- 
ing — for Rent, and told him it was Felony, and downright 

obber 
Mr. Bambridge I muſt defire him to acquaint you, whether it was 
not ſome "2 before the Goods were removed, after the laſt Diſtreſs. 

L. C. J. Anſwer that. 

Mr. Alkinſen. Five or ſix Days. 

Mr. Bambridge. Were they ng out publickly ? 

Mr. Wilkinſon. Yes. 

Mr. Bambridge. Were they carried out in the Day-time ? 


Mr. i Ukinſon, Yes. 


Mr. Bambridge. Were they not carried out of the Lumber Room pub- | 


lickly i in the Day-time? 


Mr. Wilkinſon. Yes. 
Mr. Bambridge. Was it a publick Room to put Lumber in? 


Mr. Wilkinſon. Yes; but it was always locked. 


Mr. Bambridge. I think he has acquainted the Jury, that ſhe was pre- 


ſent all the time. 
Mr. * I think ſhe was. 

L. C. J. Was Mrs. Berkley there during the time Mr. Turner made 
the Inventory ? | 

Mr. Wilkinſon, 1 think ſhe was. 

Mr. Bambridge, He ſaid, that I called Mr. Savage and Mr. Douglas 
to ſee that I put the Things i in my Pocket: Mr. Douglas, wy Lord, has 
the Unhappineſs to be charged in the Indictment as an Acceſſary, though 
he only came into the Room by chance, and fo I am deprived of his Evi- 
dence : He was put in the Indictment to take off his Evidence. 

L. C. J. He is a Principal in the Indictment. 

Mr. Bambridge. He is a Gentleman of a very good Family; he is the 
younger Son of a Man of Quality. I defire Mr. Miltinſon may acquaint 

our Lordſhip, whether Mrs. Berkley was not preſent when I ſaid to 
Mr — 2 Pray — notice that I put the Rings in my Pocket. | 

Was 

Mr. 1 lkinſon. I can't ſay poſitively, becauſe it was juſt at laſt: At 
the latter End, ſhe would not ſtay in the Room. 

Mr. Bambridge. Was there not a Bed ordered for her to lie on ? 

Mr. Wiltinſan. There was a Bed breught out of the Lumber Room, 
a naſty Bed; and ſhe ſaid, that if ſhe could not lie on a Bed of her own, 
ſhe would not lie on that ; but went away. 

I. C. F. You ſay ſhe went away; you can't ſay ſhe was there then? 

Mr. 1 lkinſon. I can't, 

Mr. Bambridge. I deſire to know, if, when he carried that Bed up, 
be did not bring another down. 

Mr. Viltinſen. Yes; I faid fo before, that you did order another 
Bed ; but I ſaid it was a naſty one. 

£0. Tell us, whether that was a good Bed or not? 

Mr. Wilkinſon. I can't ſay it was, my Lord: She had Reaſon enough 
to complain of it; for I lay upon a better Bed myſelf, and that was not 


- | ;Ms Baniridge." Was it ary the 


| in theſe ten Da 


| might be lo 


took it, or whether Turner carried it away? 


"thah vie” was "uſual fot de 
| People in the Houle ? 1 

Mr: Willinſon. 1 have Know! bie 1 on Sacks; es 

$4 Ar. Baie, . tere? 
. Wiltinſan.-. 2 there were 225 = Lest en FA y with 
her's: Ever fince the lizs lain without à Bed Ace has hud one with 
„ Din 1 ene. as Berkley was turn 

has of her Room, or went out of herſelf, at that time ? 
Mr. V hinſan, She went out of it herlelf, hin her Bod was taken an- 


Ambroſe Burge ſs tua 
A, tt. G. R in the the Flat 


| Priſon, and from whom ? 


Mr "Burgeſs. I'was preſent, not al the breaking open the Door, but after 
— = Gen: hen was it ? 

8 About fourteen Days after the 23d of Oase. 
Go on. 

Me. Bur geſs. I heard, that Mr. Bambridge was going in to look on 
Fr. Aﬀairs of Mrs. Berkley's, s, and" I went into the Room nl cane after 
the Door was broke open. „ 

Mr. Att. Gen. Who was there? 

Mr. Bur, urge 2 There were Mr. Bae 7 urner, 13 Pino, 
Nw an lkinſq ſon, and one or two . nore that were Strangers. | 

Mr. Att. Gen: What did you ſee done there ? | 

Mr. Burgeſs. I ſaw the Boxes broke open. 

Mr. Au. Gen. Who broke them ope * | 
Mr. Burgeſs. Mr. Turner and Mr. . Beam, together, 

Mr. Att. Gen. What was there in them? 

Mr. Burg * Twenty Ounces of Orrice Lace, 2 great many goof 
Cloaths, and a great many Thin 

Mr. Hombridge. 1 deſire e may riſe hi his Voice; I cannot herr him, 

L. C. 7 ail our Voice. 

Ar. . Gen. Did you ſee the Bares broke open? | 

Mr. Burgeſs. I was there preſent, and faw the Boxes broke open by 
Mr. Bambridge and Mr. Turner; and ſaw the China put into the Win- 
dow, and fome Orrice Lace; and ſaw an Emerald, or Ruby, which be 
put in his Pocket. 

Mr. Att. Gen. Whatdid you fee at that Time ? 

Mr. Burgeſs. I ſaw the Rings taken out. | 

Mr. Att. Gen. What did 8 ſee put in his Pocket ? 

Mr. . One was a Pearl, the other an Emerald. 

Mr. A. — en. Were they ſet in Rings? 

Mr. 5," ol They were both ſeparate. 

Ar. yy en. What is the Colour of an Emerald? 

Mr. Burgeſs. It is of a greeniſh Colour. 

Mr. Att. Gen. Theſe then were ſeparate Stones? 

Mr. 4450 Yes. 

Mr. Att. Gen. Were there any Rings? 

Mr. Burgeſs. I can't ſay. 

Mr. Ait. Gen, What did he do with theſe Stones 2 

Mr. Burge ef Mr. Bambridge put them into his Pocket, at ſaid they 

if put in the Portmanteau; and afterwards, as he was 
drinking Punch, he took them out of his Pocket. 
Mr. At. Gen. Had the any Gold Lace there ? h 
Mr. Burgeſs. There was Gold Lace: Mr. Turner went and weigh the 
Lace, and brought it back again; and ſaid, it weighed otra Ounces 
and an half. 
Mr. Att. Gen. Who took it away ? 
Mr. Burgeſs. 1 don't remember. 
Mr. Att. Gen. You were in Company; did you not obſerve who 


AQ 
7 


Mr. Burgeſs 25 I did not, upon my Word, obſerve it. 
Mr. Ait. Gen. Were you preſent at the Time of breaking open the 


Boxes, and taking out the Goods? 
Mr. Burgeſs. 1 was preſent when three Boxes were broke open. 


4 
— 


Mr. Att. Gen. How long did Mrs. Berkley ſtay in the Room? : 
Mr. Burgeſs. To the beſt of my Remembrance, the whole Time. 
Mr. Att. Gen. You fay you was preſent when the Boxes were broks 0 
open; was Mrs. Berkley there the whole Time? q 
Mr. Burgeſs. I do not know whether ſhe went away before or not. I 
Mr. Att. Gen. I think you ſaid, you did not come till after the Door L 
was opened ? A 
Mr. Burgeſs. Yes, 1 
Mr. Bambridge. I think you have acquainted my Lordi and the Ju 
that there were ſome Stones; I deſire you will inform him, and as to ; 
Size of them, if they were ſmall. | 
Mr. Burgeſs. Ves, ny ore. my 
Mr. Bambridge. Was Mrs. Berkl:y there all the Time? M 
Mr. Burgeſs. I think the was. M 
JL. C. J. What did you aſk Rim? 
Mr. Bambridge. What Size the Stones were of; whether they were ſmall! Ke 
Mr. Burge/s. Yes, they were. M 
Burgeſs was going away, and at Bambridge's Defire called back again. M 
Mr. Bambridge. Mr. Burgeſs declared, that he heard me declare, that M 
I deſired them to take notice, that I put them in my Pocket: Pleaſe to tell M, 
my Lord, and the Jury, what I ſaid when I put the Stones in my Pocket M. 
Mr. Bur geſs. Mr. Bambridge ſhewed them in his Hand, and ſaid, for M. 
fear they ſhould be loſt, they ſhould be put in his Pocket. Ri f 
L. C. F. Did he deſire Savage and Douglas to remember that he put 185 
them in his Pocket ? M 
Mr. Burgeſs. I believe he ſaid ſo to all. he ; . 
Savage was fivorn. M 
Mr. Sol. Gen. Was you preſent at the time when the Goods were ſeized? M. 
Mr. Savage. I was going by the End of the Gallery, and, hearing? qc. 
Buſtle, went up. "Fug 


Mr. Sel. Gen. Mention the time. 
Mr. Savage. At the time when the laſt Inventory was G 


Mr. Sol. Gen. What time of the Year ? 


ic for her, who was a Gentlewoman. | 


Mr. Savage. The latter End of Octoler, 1727. | 4h 
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he End © | » Att. Gen. Ihe Objection js at an 
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xtract a Portugueſe Jew, but am a Chriſtian now. 


Woes 


%4 * 


om to and Bambridge aſked her for the Keys of her | l Then he was en! jo 
d Boxes; ſhe ſaid, I will give you none; to which he made | Mr. Filmer. What do you know as to any Diamonds or Jewels that 
Won't, 1 bave ſufficient. Authority of my own to open ſ ere brought to ou? e ene 25 5 . | 
| - Mr. Solas. One Captain Dougles brought a Ring to me; to have the 
| Stone pulled out, that I might ſee how much the Fold weighed; F 
4 © - Mr. Filmer. What fart of a Stone was it ? F 
1 Mr. Solas. It was an Amethiſt, but Douglas ſaid it was a Cryſtal, 
L. C. J. Who did he tell you he had it from? 2 55 


1 Sol. Gen, What was there found there)? 


Mr. Savage. On Examination of the Trunks and B 


found Wearing Apparel, Gold Seals, Thread, and Gold Lace, Mr. Solas. From Bambridge. Douglas, after I told him it was an Ame 
very good of the kind, fit for any Gentlewoman to wear. .'/ Þ thift, and the Value of it, went and told Mr. Bambridge the Value z then 
Mr Sal. Gen, Were there any other Things? Bambridge came to me. | | 


Mr. Savage, Yes, there were; for Bambridye found, in a. Drawer of a 1 L. C. J. What did Mr. Bambridge ſay? ? ON | 
| Table, a Box, where there were Rings and Seals, and logſe:Stones.... 3 Mr. Solas. He aſked, whether I was ſure it was an Amethiſt ; I told him 
i ves, I was ſure, though it was paler and appeared clumſy ; and then Bam- 
Mr. Savage. I think there were four; one was red, it was either a | bridge ſaid he was glad of it, and aſked me whether it was not worth while 
| Garnet or a Ruby; one of them was whitiſh, with a oalt of yellow, they | toput it in a Ring. t | | 
called it a Cryſtal, I took it to be a Topaz. I. C. J. Did you tell Mr. Bombridge of the Value of it! . 
Mr. Sol. Gen. Were there anz other Stones Mr. Solas. I cannot be certain of that, 1221 YE 
Mr. Savage. Yes, I think there were; one was a blue er green, another | Mr. Filmer, Did he ſay any thing of the Ring; whoſe Ring did he ſay 
was a Riog, where the Middle Stone was out, and two Diamonds on the | it was? 3 | | 
Side, two Seals ſet in Gold, which I took to be Cornelian, one white | Mr. Solas, Captain Douglas ſaid it was ſent from a Merchant. 


and the other red; there was alſo 2a logſe Stone, and a Pearl. RE ty Mr. Filmer. But did Bambridge? 
| Mr. Sol. Gen. What was the looſe Stone ? C Mr. Solas. Not at that Time. ; | 
800 Me, Sage. I can't ſay whether a Garnet or not. Mr. Filmer. Did he any Time after ſay whoſe Ring it was ? 
Mr. Sel. Gen. What did he do with them? ä | Mr. Solas. Ves, he ſaid it was àa Ring of Mrs. Berk 8. 
Kim. Mr. Savage. After he had ſhewn them, he put them in his Pocket. Ae. $2, Gen. You ſay you took the Stone out ? 
** Gen; Were there any other Things «oat Tov I Mr. Sas. Ves. e of | 
Mr. Savage. There was a Silver Spoon, Knife, and Fork. | 1 | 44r. Sol. Gen. Did you ſet it in again, after you had taken it out? 


£34623 1.651 | Mr. Solas. Les. 4 
r. Savage. That was put in his Packet, to the beſt of my Remembrance. | Mr. Sol. Gen, Should you know your own ſetting, if you ſhould ſee it? - 

Lord Chief Fuftict, What became of the Seals and Rings:? | Mr. Solas. Yes, ; 

Mr. He put them into his Pocket. Then the Ring being produced, and ſhrwn to him. 

L. C. J. Did be bid you at that Time take Notice that he put them in Mr. Sl. Gen. Look upon it, is that your own ſetting ? 

his Pocket ?. Mr. Savage. 1 do not remember that he ſaid ſo. | Mr. Solas, I am poſitive it is my ſetting. 

Mr. Sol. Gen. What became of them after he put them in his Pocket? Then another Ring was produced, and ſhewn to him, 

Mr. Savage. I do not know. Mr. Sol. Gen. Do you take that to be the ſame Stone you then ſet ? 


Mr. Sol. Gen. Did he take them out of his Pocket there ? Mr. Solas. It is one I ſet for Mr. Bambriage in this Ring, but not the 


Mr. Savage. No, but he did in the Coffee-Room afterwards. I ſame Stone he then brought, or I ſuppoſe it might be new poliſhed, 
Mr. Sol. Gen. What became of the other Goods? | Mr. Sel. Gen. How many Rings did you ſet for Mr. Bambridge ? 
Mr. Savage. The moſt valuable Part of the Goods was packed up, and | Mr. Solas. Two. | 
put into a Portmanteau Trunk, |, | | Ar. Sol. Gen. What were the Value of them? 
Mr. Sel. Gen. Vou do not know what: became of the other Goods? | Mr. Solas. I ſet one for Mr. Bambridge worth fifty Shillings, and ano- 
Mr. Szvage. I do not know of their being carried away, but there was | ther worth twenty Shillings. 
ſome white China carried out of the Room. ©: $28 | Mr. Sol. Gen. What might be the Price of that you ſet for him, he told 


_ Mr „Gen. What did he do with that? 


4 
1 
1 


Mr. Wiles. Had not Bambridge a Houſe at Wandfworth # you he had from Mrs. Berkley ? | 

4 they Mr. Savage. He bad Lodgings there, 87 Mr. Solas. About twenty Shillings. | ; i 

» Win Mr. Vilies. Were the Goods carried there? ? Mr. Sol. Gen. Had you no other Ring brought you ? 
Mr. Savage, I don't know otherwiſe than by Hearſay, Mr. Solas. I had one brought from Mr. Bambridge by Doctor Coltheart, $ 
Mr. Att. Gen. Was you by when Mr. Turner made the Inventory ? Mr. Sol. Gen. What was it? 


Mr. Savage. Yes. | TY Mr. Solas." It was a Garnet, with a Brilliant in the Middle. 
Mr. Att. Gen. Do you know of Cloaths being put down ſufficient fora | Mr. Sol. Gen. Who did you ſay it was brought from ? 


Gown, or whatever it was. | Mr. Solas. From Bambridge, by Doctor Coltheart. 

Mr. Savage. Yes, all the Cloaths were put down ſo. Mr. Sol. Gen. How do you know that? A 

Mr. Att. Gen. Do you know how they came to be put down ſo ? Mr. Selas. He ſent his Service. Doctor Coltheart and one Will that 

Mr. Savage. Bambridge ordered it. | | | keeps a Coffee-Houſe came to me, and deſired to know the Value of a 

Mr. Att. Gen. Did it ariſe from Mr, Bambridge or Tarner ? Ring with a Garnet, and a Brilliant in the Middle. I ſent him Word it 

Mr. Savage. Turner did object to it, and ſaid it was not uſual to put | was worth fourteen Pounds; then Bambriage (ent for me to the Coffee- 

the down Wearing Apparel, | Room, and deſired to know the Value of it; I ſaid it was worth fourteen 

perk L. C. J. Pray give an Account whether Bambridge gave any Reafon for | Pounds. | | 
1 potting the Things in his Pocket ?---Mr. Savage. I do not know he did. | Mr. Sel. Gen. What did he ſay? bo. 
17 L. C. F. Were they inventoried ? Mr. Solas. He ſaid, he thought I had valued it for more than it was worth. 1 
Mr. Savage. I was not privy to the Inventory. | Mr. Sol. Gen. Did he tell you who he had the Ring of ? | = 
gull Mr. Bambridge. How long was you in the Room ? Mr. Solas. No. | | = 
tems. Mr. Savage. I believe I was there ſoon after you. Mr. Bambridge. My Lord, I am ſo unhappy, though ſo much concern 

Mr. Bambridge. Did you continue there all the time? ed in this Affair, as to be at ſo great a Diſtance, that I don't know one 
＋ * Mr. Savage. I believe I was there moſt of the time. Word the Witneſs has ſaid, ſo don't know what Queſtions to aſk him. 


Mr. Bambridge. Did you ſee any of the Goods appraiſed ? Mr. Solas, If you have any Queſtions to aſk me, I am ready to anſwer, 

Mr. Savage. I ſaw Turner write; but I do not know what he wrote, Mr. Kettleby. You need not aſk any. 

Mr. Bambridge. Was it done in a clandeſtine Manner: Mr. Bambridge. Do you know the Ring that was brought to you by 

Mr. Savage. I cannot ſay. Doctor Colibeart, when you ſee it? : 

Mr. Bambridge. What Converſation was there between Mrs. Berkley Mr. Salas. Yes, | am ſure I ſhould know it; I have had it three Times 
and me ?---Mr. Savage. What paſſed was in relation to the Chamber Rent. | in my Hand; one Time you ſhewed it me, with Mr. Burgeſs, and aſked ; 


Mr. Bambridge. Did not I ſay for what I ſeized them ? me the Value, | 
Mr. Savage. You pretended to ſeize them for Chamber Rent. L. C. J. You ſay that Bambridge had the Ring, what uſe do you make 
Mr. Bambridge. Did I ſhew the Rings, or put them in my Pocket ſe- | of inquiring into the Value of the Ring, as to the one of them being worth 
allt cretly ? fourteen Pounds, and the other twenty Shillings ? 
1 M. Savage. They were ſhewn to every body in the Room. Mr. Att. Gen. The Statute __ a particular Value; beſides, we 
4 Mr. Bambridge. Were the Rings ſhewn in the Coftee-Room? make uſe of it to ſhew that Bambridge was endeavouring to ſell them by a 3 
again r. Savage. Yes. private Sale, 4 
Mr. Bambridge. Where is the Coffee-Room ? ; Mr. Juſt. Reynolds. Were theſe offered on the Behalf of Bambridge to 41 
Mr. Savage. In the Fleet Priſon, | be ſold, or to know the Value * 5 1 
Mr. Bambridge. Was it a publick Place? Mr. Solas. Only to know the Value; he ſent to know the Value, af- 
Mr. Savage. Yes, but it was in a private Room where you ſhewed the | terwards he came to me himſelf to value them, having ſent them before 
' Rings, in which was only your own Company. - by Coltheart and Vill at the Coffee-Houſe. Ts | 
Wye Jacob Mendez Solas was ſet up to be examined. Mr. Willes. The Uſe that we make of this is, to ſhew that the Ring 


Mr. Filmer, Mr. Matthews, let him be ſworn upon the Old Teſtament, | with the Brilliant in the Middle was worth fourteen Pounds, and only 

e is a Jew, valued as a Cryſtal, and not mentioned in the Inventory at all. 

Mr. Kettleiy. I muſt object as ſuch, to his being ſworn at all. L. C. J. I thought it was give me up the Inventory, (hich was done; 

Mr. Juſt. Reynolds. 1 remember a great Cauſe upon an Indictment, for | and looking upon the Inventory, there are two Cornelian Seals ſet in 
the Stealing of Snuff from ſome Jews, and I remember they were admit- Gold, a Cryſtal Stone, a Gold Ring with one ſmall Emerald, and ano- 
ted to give Evidence. | ther with a ſmall Garnet, 
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Mr. Tuſtic e vide This is the Ring King d 1 | Rin 
_ Sola e Witch ab W he + though ts bot Ga met. NY 
ED ED ure: bing fe fet'n agam. HOT PE A * # 
* 0% Wo Uhint mal Garnet mentioned in r the Trvemtory as RUE 
Mr. Turn, No, my Lord,; it was &Ibofe Freke otherwiſe, after men- 
tioning that Cryſtal 1 Stoge Ring, if the Garnet had' been 4 Ring, I Hould | 
; have kad Ditto. . auen "$4 
Se 10. chute Aiendes; [Solas Sing ſe af again, on td 
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With a Brilliant in the Middle; * in nöt! F688 h eee 
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2 Solas, | Ves, my Lord Nod 55} im d 2100 Te RAE 
Was there an oa Garnet with A reed in the 0 ? 

Mrs rn. My Lord, I ſaw no ſuck Ring 
Mr. Howard was ſworn.” f by on 
| 117. At. Gn. Did Bainbridge lodge at your 2 not n 
Mr. Howarth Yeah i (195 0h 299 Bulk J ed 4-0; 
Mr. At. Gen. Where 1 you live? *' 
Mr. Ew, In Bull Savag Nr 

M. At. 
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Gen. What 400 you enll the Houſe #- 
Mr. Het. Wills Coffee-Houſe: 
Mr. At. Gen. When did Bumbridge lodge deter 
Mr. How. Twelve Months ago. 
Mr. At. Gen. How long before the Seizure was made 7 
. 5 How. I 5 t ell, 4 10 i 75 
Hr. Ai. Gen. How lon e t eue together 2 
Mr. How. About Twelve the lodge | 
Mr. Ai. Gan. Did he lodge there in Omeber 1727 Mr. Hind, Ye. 
Ar. At. Gen. Do you remember the bringing oy? Goods Ar "Houſe ?| 
Mr, How. Yes. | 
Mr. At. Gen. What were they — How: I 45 — 
Ar. At. Gen. Were they Houſhold Goods or Wearin 7 
Mr, How. | 9 not know any Goods that were brouſ N in bak 2 on. 
7. At. Gen. I aſk you if any Goods were brought 2 the Houle f 
t. How. There were. bi Bv7. 
Mr. At. Gen. Do you know what they were ? 24 
Mr. How, I did not ſee them, they were brought in Trunks. 
Mr. At. Gen. Did you know of any Thing ſold to one My. i? 
Mr. How. Ves. 
Mr. At. Gen. Recollect what they were. 
Mr. How. There was a Gown and Petticoat. 0 
Mr. At. Gen. Was there one or two? Mr. How. I vince tell. 
Mr, At. Gen. What were they made of er How. 1 cannot tell, 
Mr. At. Gen. Did you ſee them? 
Mr. Hero. 1 juſt looked at them. 
Mr. A.. Gen. Did- you know what Sort of Cioaths? 
Mr. How. I did not look at them. 
V.. At. Gen. What were they ſold for ? | 
Mr. How,” I heard Mr. Met ſay, Mr. bus. had a ; Gold Watch 
for them. 
Mr. At. Gen. What were they ſold for? 
Mr. Hew. They ſaid they were ſold for fourteen or + Lf Points, 
Ar. At. Gen. How do you know they were ſold ? = | 
Mr. How. I heard Vt ſay ſo. 0 
* Mr; At. Gen. Do you know nothing but what W:/ told you? 
Mr. How. No. 
Mr. At. Gen. I aſk you if you was preſent when Mr. Bambridgs, or 
any Body for him, made any os. as to the ſelling any Cloaths ? 
Mr. 8 I was not at the making the Bargain. 
Mr. At. Gen. Was you preſent at the Time when the Goods were de- 

"livered to Mr. 77/2 ? 

Mr. How. I know nothing further, than that I * Mr. Vi have 
them. 

Mr. At. Gen. Have you heard Mr. Bambridge talk of _— the Goods, 
and- what he had for them ? 
Mr. How. No. 
Mr. At. Gen, Do you know of any Gold Lace? 
Mr. How. | ſaw ſome Gold Lace that Bambridge had. 
Mr. At. Gen. At what Time was this? 
Mr. How. About Ociober 1727. 
Mr. At. Gen. Was it brought into your Houſe ? 
Mr. How. Yes. 
Mr. At. Gen. You ſaw Bambridge have it? 
Mr. How. Yes. 
Mr. At. Gen. Who was that fold to? 
Mr. How. To one Mr. Harris. 
Ar. At. Gen, How much was that fold for? 
Mr. How. I don't know. 
Mr. At. Gen. How do you know it was ſold ? 
Mr. How. I know Mr. Harris bought it by his bringing Money, and 
paying it to Mr. Bambridge. 
Mr. At. Gen, How much was it? 
Mr. How. I don't know the Sum. 

Mr. At. Gen. Whereabouts was it? 

Mr. Het. 1 don't know. 

Mr. At. Gen. Did you ſee the Money paid! 
Mr. Hu. I ſaw it lie on the Table. 

Mr. At. Gen. Was it Gold or Silver? 

Mr. How. It was both. 

Mr. At. Gen. Was it ten or twenty Pounds ? £ 
Mr. How. I don't think it was ſo much as Ten or Tren Pounds. 
Mr. At. Gen. You ſaw the Money paid? 

Mr. How. Yes. 

Ar. At. Gen. What was the Money paid for? 
Mr. How. It was paid for the Lace, 

Mr. At. Gen. Why did you ſay for the Lace? 
Mr. Hat. Becauſe Zambridge {old him the Lace. 
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Mrs. Howard!" Tete | "7 
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Mrs. Heu: Ii can't tell direct 5 TY . 
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rs. How. Yes. my 
Ar. Sol. Gen. Do you khow het ehay ets? + 1 
. Hie No. | 


Ar. Sil. Gen Who brought 
Mrs. How" 1 don't know. 
* Sol. Gen. By whioſe Order wes 


them into your Houſe? 
they brought ? | 


14 


* 
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E. F. Wbe berge de Gies in; whoſe Þh » 
0 t E 5 to were 
livered ? Mrs. How. To oy her rc | the be 
= E. . e were ldd 0 t — gn; | Mr: 2 
TS. Hot. L were d to one toes 6 , b . 
Mr. Sel. Gen. t was for them? f 
Mrs. How, I can't tell exaQly the Sum, but a Gold Watch was ere | 
for them, which Mr. Bambridge 1 f 
Mr. Sol. Gun. Do you know the Go0ds;-ean you deſcribe them? 
Mrs. Heto. Yes, one was a blue and white Sattin Gown, made up; ako: 
ther was a worked Gown, lined with a I * | 
Mr. Sel. Gen. What was it worked upon # | 0 
: Mrs. How: I can't ſay whether it was Holland or Silk... k 
Ar. Sol. Gen. Do you remember any other Parkiouthrd? , 
| Mrs. How: There were a black Hood and a Scarf, with black Lac f 
| round.thern;; there was alſo a Tippet. | 5 
r. Sel. Gen, What was the Tippet ?—Mrs. How. Sable. t 
Mr. Juſtice Roynoldi. There is ſtitched Embroidery, Part of r 
Gown, taken Notice of in the Indictment. | 0 
Mr. Sol. Gen. Trey were all ſokd# ro gt, wers they'not? » 
Mrs. How, Ves. 4 | þ 
L. C. J. Did you ſee them fold Mrs. How. Yes. to 
L. C. J. Did Wet pay for them ? | pr 
Mrs. How. Yes, he gave a Gold Watch for them. | w. 
L. C. J. Was there any Thing elſe, had Bambriag- W Money el W; 
Mrs. How. I cannot tell of any thing but the Gold Ba 
Mr. Sol. Gen, Were there no other hings ? v. 
Mrs. How, There were Tea Spoons, Di 
L. C. . Had they an Mark upon then? 3 
Mrs. How. I can't tell. Ti 
Mr. Sol. Gen. Were they fold? cor 
Mrs. How: Bambridge offered to ſc}! them to me. den 
Mr. Sol. Gen. Do you remember any Gold Lace? Th 
4 Mrs. How. No, but I remember ſome Silver Lace taken off the blu WW ven 
attin. Fs :few 
Mr. Sel. Gen. Was that fold ? Mrs. How. Yes. brig 
Mr. Sol. Gen. For how much? Inv, 
Mrs. Het. For four Pounds, ten Shillings. . bro. 
Mr. Sol. Gen. Who recgived the fas oy EE "Was 
Mrs. H:w. Bambridge received the Money of Harris. be { 
Mr. Sol. Gen. At what Time were theſe Goods ſold ? Sear 
Mrs. How. V 2 them all at one Time. ſome 


Hr. Sol. Gen. u know the Time? 


id 
Mrs. How. I . juſtly tell the Time. | ny 
Mr. Sol. Gen. Do you remember the Month or Year ? hat - 
Mrs. How. I do not. Bed - 
Mr. Willis. Did Bambridge tell you whoſe the Lace was ? "om; 
Mrs. How. He ſold them as his Wife's. dered 
ng Sol. Gen. We muſt ſubmitit to your Lordſhip here. | given 
3 The King's Counſel have now done, what have you to ſay Wn 
Mr I did not hear what the laſt Witneſs ſaid. hou 
L. C. J. She ſays, you ſold a Gown of blue Sattin, flowered, to o Mann 
Mit, as your Wife's ; ſhe ſays, that one Harris bought the Silver Lace; icon: 
that the Tea Spoons were offered to be ſold, but ſhe does not know who emen 
they were. Now they have done, what have you to ſay ? Rent t 
r. Bam, As to my Defence, I ſhall give your Lordſhip but little: in 
Trouble. After the general Accuſation brought againſt me, and the Ch. be K. 
mour it has made in the World, I don't find that there is any Thing ar- 


ſwerable to it, or any Thing brought to the Point; the Gentlemen hare 
not proved any felonious Act againſt me, any Thing fraudulent, or of 
Miſbehaviour whatſoever. If there was any Thing neceſſary to juſli 
myſelf in, 1 giving an Account of my Conduct in my Office, I migh* 
do it fully, I have the proper Officer here ready to do 25 but as I fee 
Necefliy for it, I will not Trouble your Lordſhip, but ſubmit it to yo 
Lordſhip and the Jury. 

L. C. J. Then you will reſt it here.—Gentlemen of the] 

Mr. Bam. I muſt deſire one Favour of your N that if 17 
Matter of Law ſhould ariſe, you will let that be reſerved. 4.04 

„ 


1 
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2 What the King's Coundelifay is very right, whether it was a fair 
. whether it only the Colour of a Diſtrefs, with any felo- 
ous Intent? The Attorngy=General bas tated that very Clearly, that a 
Man may. do lawful Act feloniouſly.” If this was done with a felonious 
latent, then this will be "Felony ; yet if it was not done with a felonious 
Intent, this will not be Felony.” This was the grand Point laid 
down by the Gentlemen, that the Jury are to judge With what Deſign 
theſe Things were taken away. | | 
| 1 e 


chat the Lime of taking thoſe Goods Was whilit Bambridge was Warden, 


ing theſe Goods was between the 23d and 27th of October, 1727. He 
ſays, G-ntlemen, that Bambridge was not then there preſent ; aud that 
ſhe, Mrs. Berkley, was put out of her Room. After this, Bambridge came 
to enquire into this Affair, to ſee what was done, Mrs. Berkley being then 
on the Common Side; and he ſent down Somebody to call her up, ſhe 


1 


her Key as Bamiridge's : Bambridge, I muſt tell you, put on one Padlock, 
and ſhe locked the Door, and put on another; and when ſhe refuſed to 

en the Door, he cauſed it to be broke open, and entered the Room 
There was, Centlenien, an Inventory made by one Turner, who had for- 
merly inventoried Goods, and was uſually ſent to for ſuch Purpoſes: He 
ſays, Gentlemen, he had no Orders to undervalue the Goods : Turner was 


and as to the Boxes, they were not then opened: He did not {ce what there 
were in them but put them in groſs in the Inventory. Bambridge, Gen- 
tlemen, coming to look after this Affair, on the 3d or 4th of November, ſent 


he deſired to have the uſe of her Key, which the refuſed, and ſaid, I think 
you are going to rob me. Upon that, Bambridge, before her, ſent Barnes 
for the Hammer, to have it to open the Door ; but it would not do; and 


they went, Mrs. Berkley along with them. Bambridge aſked her for the 
Keys, of her Boxes: She ſaid, he ſhould have no Keys; and aſked him, 
by what Authority he did it: He ſaid, by Authority of Warden; and 
Bambridge then ordered the Boxes to be broke open. When he had 
opened the Boxes, Turner was ſent for; he was to perfect the Inventory, 
that was in part before made. It was opened by the Counſel for the King, 
that it was à fraudulent Inventory; and they, to make this appear clearly 
to be fraudulent, told you the Goods were ſet down otherwiſe than they 


really were. I here was put down, they ſaid, Dimity or Silk ſufficient 


Lace for a Gown, or what it was: They ſaid, there was a flowered blue and 
a white Sattin, that was actually made up, put down only as ſufficient ; As 

: to the Dimity and Silk, that had been dyed, and Turner ſaid, that it was 

rt of . rolled up, for theſe had been at the Dyer's, and were not put down as a 
| Gown ; but that he had ſet them down properly, as he thought: But 

when he came to the flowered Gow, which was made up, he made ſonie 
Difficulty m buen that in the Inventory, and ſaid, that it was not uſual 
to put them in Diſtreſſes; for this was Wearing Apparel. And it was 


was Felony: This, Gentlemen, might caution Turner; he ſaid it 
was not uſual to put ſuch Things into an Inventory for a Diſtreſs. Then 
Bambridge' ſaid; if he would not put it in fo, he 1 gilt it down ſo many 
Yards of flowered Silk, ſufficient to make a Gown and Petticoat. The 
Difficulty aroſe frim himpelf, and not from the Defendant. He ſhould not 
have mentioned it Silk ſufficient for a Gown; he was aſked two or three 
Times, and Mr. Bambridge ſaid, it muſt all be in the Inventory; fo ac- 
cordingly it was put in, in this Manner. This is offered to you as Evi- 
dence of the Affair: You will confider whether it is ſo or not. Then theſe 
Things were all Jooked over; and Turner ſays, they were all put intothe In- 
ventory, and the greateſt Part put into a Portmanteau; but there were ſome 
few Things, as T ea-Spoons, Seals, and Rings, that were put into Bam- 
bridge's Pocket; but though he put them into his Pocket, they were in the 
Inventory; and this Inventory, in the Whole, came to 300d. and at laſt were 
brought down to 271. He ſays, Gentlemen, that there was a Bruſh: that 
was tliſcovered ; ''and Bambridge, upon ſeeing it, ſaid, Surely there muſt 
be ſome Diamonds; and fo he ſeatched for them, and, in making ſuch} 
Search, he found a Piece of Paper: The Witneſs ſays, Gentlemen, it was 
ſome D-cree, which Bambridge took in his Hand. She ſaid to Bam- 

age, You won't take the Papers too? Yes, ſaid he, I will; and if I find 
any Bonds or Bills, I will make bold with them. He ſays, Gentlemen, 


beſilel 


the blut 


hat 'Zambridge took the Bed and Bedding away, and offered her another 
Bed; but ſhe ſaid, ſhe would not lie on it; then ſhe went down to the 
omõon 5:de, He ſays, that ſhe talked very much; that ſhe was diſor- 
Gered in her Mind, and talked of Lord Harcourt. This is the Account 
given of her. He ſays, Gentlemen, that Bambridge ſent for her when the 
Inventory was taken j{and he ſays, that ſhe was there during all the Time: 
| hough he took theſe little Things, yet ſhe could not be defrauded in that 


1. thetfirſt Witneſs for the King, who was Jobn Turner, ſays, 


and that Pindar was Chamberlain; und that Bambridge ordered this Pin- 
Jar to diſtrain the Goods of Mrs. Bentiey; and that the Time of diſtrain- 


having locked the Door. The Goods, Gentlemen, were as much under 


ſent for by Pindar: He valued all the Goods, as the Bed, Bedding, &c. 
for Mrs. Berkley to come up; and Mrs. Berkley came up ne ly and 


then he ſent down for the Poker, and Barnes forced open the Door, and in 


proved, Gentlemen, by one of the Witneſſes, that Mrs. Berkley ſaid, it 
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ate Orlet; He ys, that Phigar fatched the Puker, and Banbridge 
ordered Barnes to break open the Dor, He ſays, Gentlemen, he was ſent 
to call Mrs. Berkley from the Common Side before this was done: When 
ſhe came up, the Was aſked to part with her Keys but ſhe refuſed ; and 
then the Door was. broken open. He ſays, Gentlemen, there were twa 
Boxes locked, and one nailed ; and Bambridge aſked. ber for the Keys of 
| her Boxes; but ſhe refuſed to deliver them to him; upon which Bam- 
bridge brake them open; and that Mrs. Berkley was. all the Time there, 
and called it a Robbery. He ſays, that the Things.were taken away by. 
Bamb idge's Directions; and that ſhe, Mrs. Berkley, ſaid, that the taking 
| away her Wearing Apparel was Felony. He ſays, Gentlemen, he 
was ordered to take the Bed and Bedding, and carry it into the 
Lumber-Room ; that afterwards it was taken from thence, and carried ta 
the Water-ſide, to be ſent to JYandfworth, There were feveral ſmall 
Things, as an Emerald and Garnet, and ſome other Rings, one of them 
a Stone Ring; all theſe Mr. Bandridge put in his Pocket, he ſaid for fear 
of loſing them; and at the ſame Time he called to Savage and Douglas, 
to ſee that he put them into his Pocket, for fear they ſhould be loſt. Now, 
Gentlemen, he ſays further, the Wearing Apparel (which was rich), and 
ſuch Things, the Priſoner put into the Portmanteau, and ordered it to be 
| carried into the Lumber-Room ; and other Things were carried to Hill's 
Coffee-Houſe; and the Priſoner ſaid, he ſeized for Rent, and would ſtand 
by it. What he ſays farther, in relation to Mrs. Berkley, was, that ſhe 
was there all the Time, and frequently complained it was Felony, and a 
Robbery ; and ſays, that the Goods were removed, ſome at one time, and 
ſome at another, in the Day-time, not concealedly. This, Gentlemen, 
is the Subſtance of his Evidence: But he ſays ſomething further, that her 
Bed being gone, ſhe would not continue in the Room. 

Burgeſs, he ſays, they had called her up: He ſpoke to the laſt Time of 
their being in the Room, about fourteen Days after the 2 zd of October. He 
ſays, he went up ſoon after the Door was broke open, and gives much the 
ſame Account as the former Witneſſes have done; and that Bambridge 
| yt ſome ſmall Stones in his Pocket: He ſays, that the putting theſe 

hings in his Pocket, was for fear they ſhould be loſt, — that he told 
Douglas ſo. i F | 

Savage lays, that, hearing a Noiſe, he went to the Room, and found 
Mrs. Berkley there. He ſays, that Bambriadge aſked her for the Key; Mrs. 
Berkley ſaid, he ſhould have none, for that he came to rob her ; upon 
which he broke the Boxes open: He ſays, that there were ſeveral good 
Things in them; there was a Garnet, and a little Stone Ring, two Io 
nelian Seals, and a looſe Stone: "Theſe Things Bambridge put in his 
Pocket; but he does not remember that Bambridge ſuid, he put them in 
his Pocket for fear of their being loſt ; nor did he ſay, that Bambridge bid 
Douglas, or any one elſe, take notice, he put them there for fear of being 
loſt. He ſays, that the Bed was ſent down to J/andſworth. He ſpoke to 
the Matter of the Fraud, as to the having the Wearing Apparel ſet down 
for ſo much Silk as would be ſufficient for ſuch a Purpoſe; and he was 
aſked, Gentlemen, by Mr. Bambridge, whether any thing clandeſtine was 
done in breaking open the Boxes, and he ſaid not. He ſays, that Bambridge. 
pretended he ſeized the Goods for Rent, and that ho eo wins ſhewn 
in the Coffee-Houſe. | | p 
' Solas, he ſaid, the Rings were ſhewed to him, not to be ſold, but ta 
know the Value of them, He ſpoke as to that Ring that was brought ta 
him by Coltheurt, with a Diamond in the Middle of it, worth 140. 
Gentlemen, there does not appear to be any ſuch Ring in the Inventory, 
or the Lady's Boxes; but let that be as it will, it was only ſent for him 
to value it. 

The next Witneſſes are Howard and his Wife : He ſays, there were ſe 

veral Things diſpoſed of by Mr. Bambridge : It ſeems he lodged at their- 
Houſe. She ſays, this lowered Sattin, Gown was carried to their Houſe, 
and there diſpoſed of: He ſwapt it for a Gold Watch. There was ſome 
Gold and Silver Lace mentioned in the Inventory, which, ſhe ſays, was 
| ſold to one Mr. Harris, who brought the Money, which was not quite 
Ten Pounds. She ſays, that he did not ſay, that it was Mrs. Berkley's, 
but his Wife's, This, Gentlemen, is all the Evidence given by the Wit- 
neſſes, from the one Side, or the other. If there is any thing elſe, that L 
have omitted, I hope you will put me in mind of it. Now, Gentlemen, 
what you haye to conſider is, whether Bambridge did feloniouſly ſtea 

theſe Goods, | 

This, Gentlemen, is an Indictment ſounded upon the Statute of the 
| 12th of the late Queen, the Words are, If any Perſon ſhall feloniouſly ſteal 


—_— — 2 
1 


| any Goods worth Forty Shillings out of a Dwelling-Houſe, he ſhall ſuf- 


fer Death, without the Benefit of his Clergy. Now the Queſtion is, Gen- 
tlemen, whether he did ſteal, or take them away with a felonious Intent, 
to make it Felony ; or whether he took them as a Diſtreſs ſor Rent? Whe- 
ther the Diſtreſs was regular or not, is not the Matter ; if the Diſtreſs was 
irregular, he is liable to an Action; if he took them with any View of 
committing any Theft or Felony, you will find him guilty of Felony ; 
but if that was his real Intention, to levy Rent by Diftreſs, and that he 
had no Intention to ſteal the Goods, then he is not guilty of this Felony ; 


„ to oe anner, becauſe they were put in that Inventory. I muſt give you an Ac- 
er Lace; unt of the Evidence of the People, as they are examined. Turner, Gen- 
d whole emen, ſays, chat Bambridoe expoſtulated with her; about the Chamber 


Kent that was due, which was 561. and ſaid, Why do you not pay it? 1 


he King's, and the King ſhould find her a Houſe; and Bambridge ſaid, 
* would do her what Service he could. Gentlemen, it was ſaid by Tur- 
er, that he did appraiſe theſe Goods; that he did appraiſe them 
airly; and that he was employed by Pindar, who was uſed to employ 
m. He ſaid, Gentlemen, that the firſt Time a real Conſtable was there; 
late {cond Jime the Conſtable was a real Conſtable, and he ſwore 
im: Now there was, indeed, Pindar preſſed by Bambridge to aſſiſt in the 
ppraiſement, who did not at all underſtand it: He was a Diſtiller, of a 
quite different Trade. He ſays, Gentlemen, that Bambridge did deſire 
i Per/ley to ſend to her Friends to pay the Rent. This, Gentlemen, 
5 the Ev.dence given by this Man. Another Witneſs, Gentlemen, is one 
Filtinſe ; He gives an Account that he knew Mrs. Berkley, and where 
4Y lodged, and that he was a Priſoner there himſelf: He ſpoke of Pinder. 
» 0725, Who,were there the laſt Time of his coming. He ſays, that 
0 1770 "ay broke open, and that the Padlock was forced off by Bam- 
GL, | | | 


Im informed that you are very capable: The Woman laid, the Houſe was | 


but if he made uſe of this Intent of diftraining, with a View of ſtealing 

theſe Goods, and to make them his own, and this was only a Colour, or 

mere Pretence of his wicked Intention, and that he had it in his View ta 

ſteal theſe Goods, though this is a legal Remedy, yet it will not excuſe 

it; for if a Man make uſe of a legal Froceſs with a felonious Intent, it 

will be Felony in him; for if a Man gets a Horſe that was not bis own 
by Replevin, it is Theft; if a Man gets another's Property into his Poſ- 

ſeſſion with a felonious Intent, it is-Felony, but if not with a felonious 

Intent, it is not Felony ; if he makes it only a Pretence to get Goods, and 

then diſpoſe of them, and does this with a felonious Intention, and an In- 

tention to ſtea] them, then he will be guilty of Felony, Gentlemen, you 

will conſider what was his Intention, and conſider the Circumſtances that 

have happened, which are freſh in your Memories. If theſe Goods were 

taken with a felonious Intent, then you will find him Guilty ; but if he 
only took them as a Diſtreſs for Rent, and with no ſelonious Intent, then 

you will Acquit him. . , 


Mr. Matthews, (Speaking to the Officer.) Will the Jury withdraw ? 
Mr. Kettleby. What have you to do with their withdrawing ? Let them. 
give their Verdict in Court, if they will, | 

KK Mr. Matthews, 
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© be far leſs guilty, than ſince, by examining his own Side only of the 
© Queſtion, Pfin he is; the Atrociouſneſs of his Crimes took off to me 
much of the Probability of his committing them; and it was hard for a 
Man who had any Virtue himſelf, to believe there was another ſo per- 
fectly abandoned. | | 
ace . . Bambridge took all the Opportunities he could, of gaining thoſe 
© he thought might be of uſe to his Party; amongſt the reſt, he applied 
- © himſelf to me. I confeſs, at firſt, the Art with which he palliated his 
*< Offences, deceived me; I went heartily into his Concerns, and did all 
for him in my Power, as for a Man firugeling againſt the Current of 
"© the Times; but as I grew into his Confidence, the Maſk was taken off, 
and I found the Uſe he intended to make of me, was not to aſſiſt an op- 
© prefſed Man in his Defence, but to ſcreen a guilty Perſon from his juſt 
ei Paniſhment. As to the - perſonal Injuries I have received, (and ſurely 
- © Nobody 'has received more) I forbear to mention them, ſince my pri- 
s vate Pique ſhall never add an Edge to any Informations I may hereafter 
give you. I am weary of the Part, Sir, which hitherto I have acted in 
this Aﬀair; tis with Pleaſure I quit the Side of Artifice and Diſſimula- 
© tion, and with Joy I enter into the Service of Truth, and of my Coun- 
try. I heartily beg pardon for any Faults I may already have committed, 
- ,-* and aſſure you, Sir, it ſhall always be my Study for the future, to teſti- 
© fy by my Actions, as well as Words, how much | 
8 | _ „um, dir, 
| « Your faithful and | 
Oct. 29th, 1729. © Devoted Humble Servant. 


Ne. II. 
8 IR, 


- © The laſt Time I did myſelf the Honour of writing to you, ] promiſed 
to give you all the Informations in my Power, that might any ways tend 
« tawards carrying on, with EffeR, that generous Inquiry made by the 
late Committee of the Houſe of Commons. In purſuance of which Pro- 
< miſe, give me Leave, Sir, to lay before you certain Obſervations, which, 
< though at preſent little more than Conjecture, yet are ſuch as I deſpair 
© not, by Time and Application, to produce the ſtrongelt Evidence of 
«© their Truth. | 
* The late Warden, Mr. Bambridge, notwithſtanding all his Vanity and 

< Raſhneſs, could never have been capable of ſo much Folly, as to have 
« committed ſo many notorious Offences in his Office, if he had not pre- 
« ſumed on the Intereſt of ſome ſuperior Power, which (at leaſt as he fan- 
« cied,) might be able to prevent any Inquiry into his Conduct; or if that 
- « by no Arts were to be evaded, would at laſt ſcreen him from Puniſhment. 
0 That this Preſumption of his was but too well founded, I am apt to be- 
« lieve is pretty apparent; the Behaviour of a certain Court, when Com- 


4 


| 


4 IN. | 
© Having, in my former, laid before you thoſe Reaſons which indacel 
© me to believe a Correſpondence between Bambridge and a certain gret 
Man, at whom. I have already pointed; I now beg Leave to add ſud 
Facts, as have at any time come to my K nowledge, and which feemt 


3 ; : * Mr. Matthews, They are at 8 ance, naw, they. uſt either with is Mr, AMatthers;Who ſhall lay for you? 1+ / 251 * 0 Hae: * . z IJ 
3 draw to confult, or conſult roge F A , ⁵ 00 oh gin gt = i Bo ig 
4 Mr. Kett/eby. You and the Proſecution are of a Piece ; 0h juſt now Mr. Matthtws. Thomas Bambridgey.hold up your Hand. (bich he gig, 
- read P. the Indid ment, and left out the Part. [ Then, ſpeaking to the Jury, Look upon the Priſoner at the Bar, hoy 
= ; read Part af the di Aament, an n e other art, SBA 42 4 | | 8 4 D , 8 * v 
b Mr. Matthews, Officer, clear the Court. 7. | fay Jo Is be Guilty of the 'Felony whereof he ſtands indicted, or Ny 1 
3 .cc If you pleaſe to withdraw, and conſider of the Verdit, _ | Guiltyf,, „„ 
"Then an Officer was feuern ts e and they withdrew, and returned | Foreman. Not Guilty, + V . 
„)) WOT. 1. 0 Oy OE TOs to : | | 1 | | 
$ Ks ; C. 7 (The ury being returned.) Call over the Jury. ; Anſwer to It is remarkable, that though/the'Proſecutions againſt Mr.. Huggin, > 
e, Oe oy | Mr. Bambridge, &c. were ordered by his: Majeſty, on an Addreſs from the 20 
| lr. Matthews. (After zu bad called them aver.) Are you all agreed in | Houſe of Commons, and conducted by ſome of the greateſt Men at the BW .. 
Four Verdi -O, Te. | Bay yet theygoroff—all being acquitted,” s.. 
; e 12 f : 4 oe ee . 5 ” 2 . = EE Fi. & ' 25 b "TRY 13433 hy p 845 1 9 
| — 7 — Rem | Is G ot l 8 | n r R A eren F & 
XX. Minutes of the Proceedings of the Committee, appointed to inquire into the State of the 
SGaols of this Kingdom, touching a Charge againſt Sir Robert Eyre, Knight, Lord Chief. K 
Jjuſtice of his Majeſty's Court of Common Pleas, for perſonally viſiting Thomas Bambridge, late i H 
\ Warden of the Flas, whilſt he was a Priſoner in Mera, under a Commitment of the Heut 
of Commons, &c. &c. RT e e a 
r , State of the Gaols of this Kingdom, ; 
; ', Edward Hughes, Ef. in the Chair. | © biguous Terms in which ſuch Rules were generally drawn up; the lit) # 
E * . 1 © Regard he paid thoſe Orders, when e Kh: and his Inipunz. A 
* Sabbati, 25 die Aprilis, 1730. | * ty, notwithſtanding ſuch Diſteſpect, are Arguments which amount al. * 
5 | 900 | . * moſt to a Demonſtration of his being in Confcderacy with a certain Per. 12 
nE Committee having received ſeveral Letters and Informations | « gn, who, no doubt, took care to receive from him an adequate Satisfc. Io 
relating to the foregoing Charge, proceeded to examine a great | tion for ſuch Favours. | T 13 ik 106 ECD FHP 4 
T Number of Witneſſes in the moſt ſolemn Manner relating there- But as a Correſpondence of this Nature was equally criminal in the 7 
to when the ſeveral following Letters (except No. c. directed to Francis | © Receiver and Giver, it cannot but be ſuppoſed, that the utmoſt Caution 
Harbin) were ſent under Cover to Edward Hughes, Eſq. and being pro- | « was uſed, in order to the carrying it on with impenetrable Secrecy, Bu bet, 
duced by him to the Committee, were read; which Letters, as they ſeem | «© her the Houſe of Commons thought fit to impriſon Bambridęe, a third 6 
intended for an Introduction to the Charge, and as they relate to ſome of [Hand became abſolutely neceſſary towards that Purpoſe; and- fron «| 
l , . . - # #4 . >. "05 r 
the foregoing Trials, are here inſerted. | * thence ſo much Light has been let into that dark Affair, that by * 9 
a | ö | 4 ö | | WT 5 4 
The ſeveral following Letters (except that direfied to Francis Harbin) were ſent | hy * Van 5 Ko. , fa w_— l leg 8 18 2 1 
under Cover 1 Edward Hughes, Ei. and produced by him to the e. © although Vice be contagious in its Nature, ang that 1 have long eos. — 
85 No, I. | ry * verſed in Intimacy with Mr. Bambridge, yet, if I know my own Hear, 5 
SU 8 I R, | ; PAT * will venture, Sir, to aſſure you, there is nothing I ſo much bate as Dif. ke. 
My ſuppoſed Attachment to the Intereſt of Mr. Bambridge, cannot, ; ingenuity ; and that for the future, I ſhall let flip no Opportunity of 0. i 
am ſenſible, but have prejudiced me in the Opinion of all good Men, ſhewing with how much fincerity s | | 1 
and therefore, before, Sir, I offer my Service to you, and to my Coun- <] gi e 
try, it may not be amiſs to ſay fowebing of the Motives that at firſt in- » 5 | « 
duced me to fall in with his Party, and alſo of thoſe which have ſince | * Your faithful, and 3 « g 
-# determined me to quit it. ee rad „ 1 4 
After the Report of the late Committee, I will not preſume to ſay, I 8 ETC” | | | tb 
thought Mr. Bambridge innocent; but, I confeſs, I looked upon him to 0 | | 
No. III. © ti 
c 
J 
{i 


confirm it. Firſt, Sir, give me Leave to obſerve, that Bambridge, i 1 
© regard to his Expences in private Life, has, fince his Impriſonment, * ſy 
© been very much ſtraitened ; but where Counſel, or any thing elſe thi 
vas neceſſary towards his Defence, was wanting, Money has not only 
© been expended, but laviſhed. I lay the more Streſs on this, becauſe i 
© ſome reſpect, it falls within the Circle of your own Obſervance. Wha Dec 
Mr. Bambridge attended laſt at the Houſe of Commons, his Counſel ws g 
pleaſed to ſay for him, that the preſent Narrowneſs of his Circumſtu. 
* ces obliged him to appear with but one Counſel ; but ſince that fruitle 
© Negotiation, in which through his Arts I was ſo unlucky to become u 
Agent, we have ſeen a very TiFerent Turn. The Courts of Chance, | 
* King's Bench, Common Pleas, and Old Bailey, have all in their Tus £ 
© been crowded with Orators in his Favour. N ; * un 
The Lowneſs of his Fortune at the Time of his coming to his Oils up 
© at the Fleet, is notorious to the World; and though I believe, as toge * of 
© ting of Money, he can by no means be charged with being idle; 9c * der 
(if even the moſt extravagant Calculation ſhould be admitted) the Shot * thi 
* nefs of his Stay there could not but prevent his acquiring half that Su the 
of Money, which has been already expended in defence of theſe Pri ma 
cutions; add to this, that his own Creatures have Imprudence enou * ear 
to mention this, as the ſtrongeſt Part of what they call a formidable l * ſep 
© tereſt, and that I myſelf have ſeen his Clerk deliver a Letter to that gi * of 
Man, in Veſiminſier-Hall; to which his Lordſhip ſaid, I thank 5 © Co 
Sir, I amobliged to you, Sir, or Words to that purpoſe. l © the; 
But that which has given me the ſtrongeſt Aſſurances, and ſuch's * uni 
© I hope, will one Day terminate in the cleareſt Evidence, is the Co I pl 
verſation I have had with one Mr. B. who is himſelf perfedly intim PF. 
© with Bambridge, and whoſe Wife has given very extraordinary Inſta F 


ces of her Attachment to his Intereſt, This Gentleman, though ® 
© ſtill owns the greateſt Friendſhip to him, yet has confeſſed to me, f 
© to his own Knowledge, Bambridge had it in his Power to — that g'% 
Man, (that was his Expreſſion, ) not only in reſpect to things done 2 
the Office of the Fleet, but in other Reſpects alſo; and 2 was foff 
* Bambridge was not to be perſuaded to give him up to Juſtice, which mig 
© be a means, not only of ſaving himſelf, but would alſo make & 
© Atonement for his Faults, He promiſed me alſo to make ſo ſtrict an 
« quiry into this Affair, as to furniſh me with a Clue, by which might 
© unravelled this whole Work of Darkneſs. For this purpoſe I Was 


prom were made againſt him; the Difficulties there were in procuring 


« Rules, on the plaineſt Proofs of the moſt flagrant Oppreſſions; the am 


ceedings are long, being about 142 Folio Pages, wro 
.the forcgoing Trial, &c. 
| 1 


% 


| 


® Theſe Letters, &c. are taken from the Proceedings, &c. in this Affair, as drawn up by Mr. Luke Kenn, to be laid before the Houſe of Commons. The whole #7 
te cloſe, in a ſmall Round Hand; ſo we have taken only fo much, as may give ſome Light into the Charge relat% 


have met on Friday, but ſomething having intervened, he has put it 0#* 
© Tueſday next, till when I ſhould have Lure this Letter, but tha 


= 1 


of giving you ſome further Proof of that Sincerity with -|- 
L 2 8 5 0 * 7 ; , 5 5 . 


not pretend, Sir, to give you an exact 


© was impatient | 
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© Mr. Harbin having acquainted me, that he intended to make you a 
« Viſit, I was unwilling he ſhould go without carrying with him this, as 
A Mark of my Duty and Reſpect, 8 ſo remarkable an Event 
(I ſpeak with regard to the Proſecution) as the Acquittal of Mr. Ham- 
« bridge having happened fince your going down into the Country. I do 


« fair, the. public Prints having doubtleſs, and probably a Manuſcript 
Copy of his Trial, may long ere now have reached your Hands; all I 
opy of may 2 y b N 
mall endeavour, will be by a ſhort Obſervation or two upon it, to give 


about. | | 
It is agreed, on all hands, that a legal Diſtreſs for Rent is a very in- 
« nocent as well as a lawful Action; but if, under colour of ſuch Diſtreſs, 
«© 2 Perſon comes, and, with a felonious Intent, fleals and carries away 
Goods, the Pretence of a Diſtreſs will be ſo far from extenuating, that 
6 it will heighten the Offence, ſince it is done in fraudem legis ; and the 


"© you ſome Light into the Means by which that unexpected Event was 
| Ian S 1 


's Law, which is intended to re and to protect the Property of the 
Subject, is thereby made a 


eans to deſtroy it. | 
A felonious Intent is only to be proved from the Actions of him who 
© commits the Fact; and that ſuch an Intention actuated Mr. Bambridge 
jn this extraordinary Seizure, is pretty apparent, from the two follow- 


4 W which attend it. 


| urner, the Perſon employed by Mr. Bambridge as an Appraiſer (though 
'* a Priſoner and a Creature of his own), 2 thought fit humbly to repre» 
'« ſent to him, that he had never ſeen neceſſary Wearing Apparel diſtrained 

© before (as indeed by Law it cannot) ; upon which 


1 


r. Bambriage or. 


dered him, in taking the Inventory, inſtead of ſetting down a Gown and 


'« Petticoat, as the Thing really was, to ſet dowa Silk ſufficient fora Gown 
and Petticoat; and made uſe, in ſeveral Inſtances, of the ſame Artifice: 
A thing in itſelf ſo plain and flagrant, that even Mr, Bambridge could 
© not find out an Carbon ; but in that he was kindly helped out by the 
Bench; from whence, in ſumming up the Evidence, it was declared, 


that the Appraiſer's was only an idle Objection, to which Mr. Bambridge 


© cave way, merely becauſe he would have nothing left out of the In- 
© yentory. | 

0 The other was this : It was fully proved, that Mr. Bambridge carried 
« away four Rings in his Pocket, though but one is mentioned in the In- 
« ventory, and that too is called a Cryſtal, tho' it was indeed an <=" ag 
To us, who were Spectators, this appeared to have a very great Weight; 
© but it ſeems it appeared in a ver different Light to the Gentleman who 
© tried him, ſince it eſcaped both his Memory and his Notes. 

* Having twice mentioned that Gentleman, I cannot help doing him 
© Juſtice, on this Occaſion, by obſerving, that (however in other Re- 
© ſpets his Enemies may aſperſe his Character) there is one Part of the 


'< Judge, in which I believe no Man ever came up to him; I mean, in 
| 6 


ing Counſel for the Priſoner. I am afraid I have been already too 
« prolix, and will therefore lengthen this Letter no further, than to aſ- 
© ſure you, Sir, of my being, 

* With the utmoſt Deference and Reſpect, 

* Your Obedient and Devoted 

Dec. 20, 1729. Humble Servant.” 
No. V. 
© Dear Frank, | 


I find that Mr. Bambridge, however unlikely he is in ſucceeding, will 
©* undoubtedly move the Court of King's- Bench for Judgment and Damages 
upon the Writ of Appeal; and hopes great Advantages from the Favour 
aof the Gentleman who tried him, on the firſt Indictment, for the Mur- 


der. I do not find, from Codnor, that he has any Affidavits to ſupport 


this Motion; or, at leaſt, if he has any, he has not truſted him with 
them: However, am to fee Codnor this Evening; and if any Thing 
material ſhould occur, ſhall leave a Line, ſo that you may have it very 
« early in the Morning. I find he and all his Party are very alert at pre- 
© ſent; and are ſo far from being apprehenſive, from the preſent Temper 
of the Houſe of Commons, that they, on all Occaſions, treat the late 
© Committee with the utmoſt Inſolence and Contempt. However, as 
© there is little Likelihood that his Aſſurance will be able to defeat the 
united Endeavours of thoſe Gentlemen for the Relief of the Unhappy, 
© I pleaſe myſelf with hoping that all will at laſt go right. I am, 


Feb. 2, 1729-30- © Nours, &c. 
To Mr. Harbin. 


tail of that extraordinary Af- 
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Mr. Harbin having informed me, that you have been ſo good as to 
enquire after me, I thought it neceſſary for me to excuſe mylelf for not 
attending you, by acquainting you with the Reaſon ; hie is, that my 
being ſeen at the Horſe-Guards, as Things ſtand at Prefent, might be 
ſome Hindrance to my entering into he ee of ſome Things, 
about which it is at preſent my Duty to enquire. | 


4A & & = ' 


* There is another Motive which induced me to give you this Trouble 1 


and that is, that you would be ſo good as to mention it to the Chair- 
man, that as my Time (the only Thing valuable that is left me in my 


C 
6 
Misfortunes) is almoſt wholly taken up in endeavouring to do Service 
to the preſent Enquiry; and as it has involved me in the Hatred of a 
6 
o 
o 


Party of the worſt of Men, who let ſlip no Opportunity of making me 

uneaſy ; I hope it may not be thought unreaſonable to give ſome Di- 
rections for my receiving a moderate Subſiſtence. 

J confeſs Mr. Harbin has been, in this Reſpect, very kind; but as I 
+ have been hitherto unuſed to aſk any body for every Shilling and Six- 
6 pence that is neceſſary to be laid out, I conceive it would be for both 


© our Advantages to have it put into another Channel. 


Before my engaging in this Affair, I confeſs, I uſed ſometimes to 
prepare ſome little E for the Preſs; but as theſe are the Employ- 
* ments of a Mind at eaſe, in my preſent Circumſtances, it is no way in 
my Power to compoſe them. As this is a Subject on which I ſhould 
never have prevailed on myſelf to ſpeak, and on which I write with the 
* greateſt Reluctancy, I hope you will forgive this Trouble from 


* Your obliged and 


Thurſday Morning. $ Obedient Servant.” 


The Committee thought it their Duty to examine ſtrictly into an Affair 
of ſo extraordinary a Nature, when ſeveral Perſons appeared before them, 
and endeavoured to make good their ſeveral Informations. 

Which Perſons, having been examined before. the Committee in the 
moſt ſolemn manner, relating to the foregoing Charge, groſly prevaricated 
in their Examinations, contradicted one another in ſeveral material Cir- 
cumſtances, and, as to the Facts, were falſified by Perſons to whom they 
referred for the Truth of what they had declared. 

It likewiſe appeared to the Committee, that divers of the ſaid Perſons 
were Priſoners in Newpate, or the Fleet; ſome of them of vile and infamous 


Characters; others actuated by a Spirit of Reſentment, on account of 
Cauſes determined againſt them before the ſaid Lord Chief Juſtice; and 
all of them tampered with, and influenced. It further appeared to the 


Committee, that ſeveral of the ſaid Perſons had Meetings and Conſulta- 


tions amongſt themſ-lyes ; and had been guilty of divers evil Practices, in 


order to ſet on foot and ſupport the ſaid Charge againſt the ſaid Lord Chief 
Juſtice, and the Matters contained in their ſaid Informations. 

After the Committee had ſpent ſeveral Days upon the ſaid Enquiry, 
and had examined all the Witneſles that appeared before them, the prin- 
Cipal Ferſons concerned in the Conſpiracy having Reaſon to apprehend, 


| that the Evidence given by them to ſupport the ſaid Charge, would not be 


ſufficient to impoſe upon the Committee, and to obtain Credit to the ſaid 
Informations, did conſult with a Perſon to fix a new Charge upon the ſaid 
Lord Chief Juſtice, not mentioned before in any of their, Examinations, 


by giving Evidence of certain Circumſtances, to induce a Belief, that a- 


bout three Days before the Time appointed for the Trial of the ſaid Tho- 
mas Bambridge for Felony, in the laſt long Vacation, the ſaid Thomas 
Bambridge did ſend a Letter to the ſaid Lord Chief Juſtice for Money; 
and that, in conſequence thereof, he received one hundred Guineas, 
Whereupon the Committee thought fit to re-examine the ſaid principal 
Perſons, who before had been examined as to the former Charge, who 
were not able to give the leaſt Colour of Evidence to ſupport the ſaid new 
Charge, and were flatly contradifted by the Evidence to whom they re- 
ferred ;,and on their Examinations, the Committee being convinced that 
the ſaid new Charge was only a Continuation of the former Conſpiracy, 
an conſidering the whole Matter, came to the following Reſolutions. 


Reſolved, ' 
That it appears to the Committee, That there hath been a wicked Con- 


ſpiracy carried on by certain infamous and 1 Perſons, to vilify and 


aſperſe the Character of the Right Honourable Sir Robert Eyre, Knight, 
Lord Chief Juſtice of his Majeſty's Court of Common Pleas; = 


Reſolved, | | 
| That it appears to this Committee, That the Informations given to this 
Committee againſt the ſaid Lord Chief Juſtice Eyre, are falſe, malicious, 
ſcandalous, and utterly groundleſs. 3 | 


Then Reſolved, That Roger Johnſon, and a great Number of low, or- 
dinary People (there named), were the Perſons concerned in the ſaid Con- 
ſpiracy. 


To which the Houſe agreed. 
Thus this great Man had Juſtice done him, in as honourable a Manner 


as poſſibly could be, and cleared of fo ſcandalous and infamous a Charge. 
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Francllin, Defendant. ' The Information ſets forth, That be- 
ore the Demiſe of the late King, divers Differences and Controverſies | 
aroſe between his ſaid late Majeſty and divers Princes and foreign States, 


] 1 Y Lord, in this Cauſe, his Majeſty is Plaintiff, and Richard 


being his Allies, and the King of Spain, concerning, the public Safety 
and.C 


ommerce of this Kingdom, and the Peace and Tranquillity of Eu- 
rope; and that, pending ſuch Differences, to wit, the 32th, Sef tamber, 
1725, A certain Treaty, betwixt the ſaid late King, Lewis the French 
King, aud the King of Pruſſia, was concluded and made at Hanover ; 
and that afterwards, to wit, the gth of November, 1729, in order to com- 
5 iſe ſuch Differences, and to eſtabliſh Peace in Europe, a certain 
reaty of Peace, Union, Amity, and mutual Defence, was concluded 
and made, betwixt his n King George the IId. and the faid Lewis 
the French K ing, and Philip King of Spain, at the City of Seville, in the 
ſuid K ingdom of Spain. The Information alſo ſets forth, That Richard 
Franctlin, well-knowing the Premiſſes, but being a malicious, ſeditious, 
and ill-diſpoſed Perſon, and a perpetual and diligent Publiſher and Seller 
of ſeditious and ſcandalous Libels, and diſaffected to his preſent Majeſty 
and his Government; and wickedly, maliciouſly, and ſeditiouſly con- 
triving and intending to diſturb and diſquiet the happy State of the Pub- 
lic Peace and Tranquillity of this Kingdom; and to bring his preſent 
Majeſty's Treaty of Peace (which, with great Affection towards his 
Subjects, and for the Advantage of this Kingdom, was concluded) into 
Contempt and Diſgrace among all his liege tas gi of this King- 
dom; and alſo to detract, ſcandalize, traduce, and vilify the Admini- 
Aration of his preſent Majeſty's Government of this Kingdom, and his 
principal Officers and Minifters of State; and to repreſent his ſaid Officers 
and Miniſters of State as Perſons of no Integrity and Ability, and as Ene- 
mies to the public Good of this Kingdom; and te cauſe it to be believed, 
that his ſaid preſent Majeſty, by the Advice of his ſaid principal 
Omcers and Miniſters, intended to break and violate the ſaid Treaty 
laſt mentioned; and thereby to raiſe. and ſow Differences and Diſ- 
cords” betwixt his ſaid preſent Majeſty and the ſaid French King, and 
King of 'Spain; and alſo to ſpread falſe News and Rumours con- 
ixerning the State of the public Affairs of this Kingdom; and to bring 
his ſaid preſent Majeſty, and his Adminiftration of the Government of 


this Kingdom, into Suſpicion and ill Opinion of his ſaid liege Subjects, 


on the 2d of January, in the 4th Year of his preſent Majeſty's Reign, at 
the Pariſh of St. Paul's, -Covent-Garden, in the County of Middleſex, a 
certain falſe, ſcandalous,” and ſeditious Libel, [intitled, No. 235) The 
i Comitry-Fournaly or, the Craftſman. By Caleb D' Anvers, of Gray's-Inn, 
Eſq.” Saturday, Fanneny 2d, 1730,] wickedly and maliciouſly did print 
and publiſh, and caufed'ts be printed and publiſhed. In which Libel, of 
and concerning his ſaid preſent Majeſty King George the IId. now King of 
Great=Britain, &. and his Adminiſtration: of the Government of this 
Kingdom, and State of the public Affairs of this Kingdom; and of and 
concerning his ſaid principal Officers and Miniſters of State; and of and 
concerning the ſaid- E reaty, made betwixt his ſaid preſent Majeſty and the 
ſaid French King, and the ſaid King of Spain; and alfo of and concern- 
ing the ſaid French King, the ſaid King of Spain, and the moſt Serene 
- Pripee Charles, Emperor of Germany are contained (among other Things) 
divers falſe, feigned, ſcandalous, ſeditious, and malicious Matters, ac- 
.cording to the Lenor following, to wit ; [Extrad of a private Letter from 
the Hague, © N Rumour hath been for ſome Time privately ſpread about, 
and begins to gain Credit here, that a Miſunderſtandingiwill ſoon diſ- 
* caver itſelf between, the: Allies of Seville; (meaning his ſaid preſent 
Majeſty, the bei Frengh King, and the ſaid King of Hain) *.and-that 
% Certain Miniſters“ (meaning the ſaid principal Officers and Miniſters 
of his ſaid Majeſty, employed and intruſted in the difficult Affairs of State) 
„ having at length fonmd-out, that too clofe an Union with France, and 


% a War upon the Foot of the Freaty of Seville, is quite againſt the 


« Grain of the People, ate endeavouring to bring about an Accommo- 


« dation with the Emperor, and to undò every*Thing they have been | 


A 


doing for theſe hye Years paſt, If. rhisrſhould, prove true, it will cer- 
„ taialy tedcaud, yery mich to che Honour of thaſe Gentlemen, who 
have ſo vi 01080 'Sppoled the late Mfeaſures; and the Miniſters, who 
« have not only concerted and purſued thete Meaſures, but loaded all Op- 
e poſition to them with the fouleſt Imputations, will be obliged to take 
« great deal of Shame to themſelves; for what can be a ſtronger Con- 
« demnation of their own paſt Conduct, or the Conduct of thoſe 
„ „hom they have employed to Write in their Cauſe, than to fee 
e- them wheel about all on a ſudden, and purſue Meaſures directly 
*Q "oppoſite, which have been pointed cut to them, for ſeveral Years to- 
„ gether, by their Adverfaries ; and for which they have repreſented 
« thoſe Gentlemen, in the moſt opprobrious Colours, as factious Incen- 
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Hague, in the Country- ꝓpurmal, or Craftſman, of Saturday, the 2d of January, 1730, at the 
|. Lirtings.of the Court of King .. Bauch, We/tminſter, on Friday,” December the 3d, 1731, befor 


| © can be more ridiculous than to ſee them deſert one Ally, whoſe good 


"3% very much {if this Report is true), and ſeem to rely upon his Goog, 


. | be broke with all the Courts of Eras and he cannot be inſenſible of 
„ their U to others, at the ſame 
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„ Faith, Sincerity, and even Cordiality of Friendſhip, they have ſo of. 
<< ten extolled, and at laſt runiqto the Arms of another, whom they have 
« fo induſtriouſly ſet forth as the moſt diſhonourable, ungratefül, and per. | 
e fidious Prince? They muſt have altered their Opinion of this Prince 


0 nature, putting themſelves thus abſolutely inhis Power; for if he ſhoul] 
<« refuſe to deal with them, after the Uſage he hath received, th will 


| o others, e I ime that he is treating with them, 
How will they be able to juſtify thoſe vaſt Expences which they have 
& already brought upon their Country, by an obſtinate Perſeverance in 
ce other Meaſures, tl the laſt Extremity, as well as thoſe farther Expences 
„ and Hazards, in which ſuch a precipitate Alteration of Counſels, ig 
e the preſent Circumftances of Europe, will certainly involve it? Fa 
though the Meaſure, which is now ſaid to be ſecretly carrying on, wa 
certainly the moſt eligible, whilſt they remained unembarraff:d with 
„ Engagements of another Kind; and though it maſt be cunfeſſd to be 
very deſirable at preſent ; yet it ſeems to be attended with very fatal 
„ Conſequences, and almoſt inſuperable Difficulties.” The People, of 
„ whom I am ſpeaking, had their Hands at Liberty five Years ago, and 
might have entered into what Meaſures they pleaſed with the Emperor, 
without giving Umbrage, or any juſt Reaſon of Complaint, to other 


Courts; but at preſent they cannot do it, without an Infraction of {a ever 
„ Jemn Treatics, and drawing _ their Country the Reſentments which Mil. 
* uſually attend Violations of Faith. One immediate Effect of this Re. Libe 
«© ſentment may be the Interruption of Trade, and the Seizure of that vaſt that 
| ** Pledge, which Spain hath at this Time in her Hands; ſo that the only Mea 
« pretended good Effect of their former Conduct, may be abſolutely de- is to 
« feated by their preſent Scheme. Another neceſſary Effect (for ſo l and 
think I may call it) of ſuch a Meaſure, at preſent, will be a Con- plied 
% junction of France and Spain; and a certain Court may have the Morti- the ( 
<< fication to ſee thoſe two Crowns united againſt, them more ſtrongly tha will 
ever, by their extraordinary Management, after they have f pent o many thus 
« Millions to prevent it. I am far from deſigning to inſinuate from hency, diſco 
* that an Accommodation with the Emperor is a wrong Meaſure: On havir 
& the contrary, I wiſh it had been thqughta right Meaſure long ago. My wa 
% only Intention is to ſhew how difficult, in my Apprehcoſion, the Con. Great 
c duct of ſome Miniſters hath rendered it to their Country, as well a« dif ſters 
e honourable to themſelves, by carrying along with it the {evereft-Cenſurx Trea 
'* of their own Conduct, and the firongeſt” uſtification of their, Adve;: powe 
& faries, againſt all the Aſpetſions which have been caſt upon. them.“ in And, 
Contempt of his faid preſent Majeſty, and his Laws; and to the great ter, f 
Diſgrace, Scandal, and Infamy of his ſaid preſent Majeſty, -and hy their 
Adminiſtration of the Government of this Kingdom; to the Difturbang One 
of the public Peace and Tranquillity of this ingdom ; to the evil Ex- of Fr, 
ample of all others, offending in the like Cafe; and againſt the Peace of tion t 
our Taid Lord the King, his Crown and Dignity... |. ©. , This 
Sir Philip York, Attorn'y-General, My pd and Gentlemen of the Minif 
Jury, 1 am Counſel for the King. This is a Proſecution againſt the De Auer 
fendant, Mr. Franctlin, for printing and publiſhing a ſcandalous and fe Britat 
ditious Libel ; an Offence (however it hath been treated of late Days) Britai 
which the Law conſiders as a very heinous Crime, as it tends to ni u A* p 
the Peace of the Kingdom, and to bring into Contempt the King's Ad- h ntl 
miniſtration of the Government ; and as it tends to create great Featoul they n 
and DiſſatisfaQtion in the Minds of his*Majeſty's Subjects againft his Ge- 3 led 
verument; and, indeed, this is the Uſe you gad made of it. T be preſent Poſe 
Libel, for and upon which the Defendant is. to be tried, will appear to be « . e 
a Libel of that Nature, and attended with the moſt aggravating Circun- * : 
ſtances of any ever yet publiſbe. VF es q SY 
To explain the Nati of this Proſecution and Libel, and ta ſhi 110 4 1 
the Connection and Tendency thereof, it is neceſſary. to open a littk in 9, 
to you the ſeveral Parts of it, in order to apply it 6 ade Ne 100 ol 45 
of the Perſons and Things ſpoken, of. It is deſcribed ta; be 2 Li * | 


concerning his preſent Majeſty, and his Majeſty's Government of tht 
Kingdom, and concerning the public Aﬀairs thereof, and concert underf 
ing his Miniſters; and it is expreſſed to relate to a Treaty concluded be No 3 
twixt his preſent Majeſty, and the French King, and the King of ,Spaih well k 
at Sevill, in Nevember,, 1729. The Liberty that, the Defen ant, VI. "IE 7 
Francklia, has taken, is from Things done by the Princes in that Treaty n= 7 
upon a Pretenſion, that it is an Extract of a private Letter from the Haus fawn : 
He ſays, [“ A Rumour. hath been for ſome Time privately, ſyrgad abou der fei 
and begins to gain Credit here, that a Miſunderſtanding will ſooh dif A 1 10 
cover itſeſf between the Allies of Seville.” ] Now the Allies of Si of p.../ 
are well known to be his preſent Majeſty, the King of France, and tit 7 ar x 
King of Spain. Again, the Writer goes on to ſay, [. That certain Mis would, 
« niſters” (whom the Information explains to be the Miniſters of his pit upon th 
ſent Majeſty) * having at length found out, that too cloſe an Union will | 
France, and a War upon the Foot of the Treaty of Seville, is qui Genie; 
„ againſt the Grain of the People, are endeavouring to bring about à 
„Accommodation with the Emperor, and to undo every Thing thi 

have been doing for theſe five Years paſt,” ] which will carry the Cat 

culation back to the 3oth Sept. 1725, when the Treaty of Hanover W 

made. And then afterwards he ſays, (“ If this ſhould prove true, 

„will certainly redound very much to the Honour of thoſe Gentlemt 


« diaries, Germanized Patriots, and Enemies to their Country? What 


* Taken down in Short-Hand, and trauſcribed into Long-Hand, by Mr. J. Nelton. 


5 


ho have ſo vigorouſly oppoſed the late Meaſures ; and the Miniſteß 
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Here is a plain 


repre 
go: 7. lin fers have ſet forth as the moſt diſhonourable, ungrateful, and 
ave Jious Prince. Next, theſe Miniſters are repreſented as putting them- 
tra [ſelves in the Power of that Prince; and ſays, [“ If this Prince ſhould refuſe 
nce « to deal with them, after the Uſage he hath received, they will be broke 
od. « with all the Courts of Furepe; and he cannot be inſenſible of their Per- 
auld « fidy to others, ( that is to ſay, the former Allies) “ at the ſame time 
will « that he is treating with chem. Gentlemen, you may plainly obſerve 
e of here, that this is a poſitive Charge of Perfidy and Breach of Faith on theſe 
em, Miniſters. © Again, the Libel, or pretended Letter, charges them 
ave with bringing on their Country vaſt Expences, not to be juſtified, and 


in reſent, that they cannot, at preſent, treat with the Emperor, without 
Far FafraQion of ſolemn Treaties, and Violation of Faith. Gentlemen, this 
was ; a direct Charge of Perfidy, in the ſtrongeſt Terms. In the next place, 
vith he repreſents the Effecte of the Reſentment that they will draw on 
o be their Country by their Violation of Faith: One immediate Effect, he 
atal ſays [ ma be the Interruption of Trade, and the Seizure of that vaſt 
WW « Pledge which Spain hath at this time in her Hands.”) Another neceſ- 
* ſ. FEA (for ſo he thinks he may call it) will be a Conjunction of France 
ror, a Spain; and a certain Court (theſe are his Words) may have the Mor- 
the tifcation to ſee thoſe two Crowns united againſt them more ſtrongly than 
ſts ever, by their extraordinary Management, after they have ſpent ſo many 
nich Millions to prevent it. Gentlemen, this the Nature and Import of the 
Re Libel; and whoever it is that is charged with theſe bw it is plain, 
vaſt that there cannot be a more evident Charge of Perfidiouſneſs, and puſuing 

vi ir Country, The Reaſon of my opening thus 

only Wi Meaſures deſtructive to their < y. 1 f my oper 's g 
** is to ſhew and make way for the Application of the Libel to the Perſons 


and Things mentioned in it. And in order to ſhew that the Libel is ap- 


2 | plied to his preſent Majefty and his Miniſters, and the Adminiſtration of 
4 the Government of this Kingdom, and cannot be applied to any other, it 
tha will be neceſſary for you, Gentlemen, to conſider who are the Miniſters 
f thus charged. The Deſcription is, that a Miſunderſtanding will ſoon 
10 diſcover itſelf between the Allies of Seville; and that certain Miniſters 
On having at length found out, that too cloſe an Union with France, and fo 
M on. Gentlemen, who are the Allies of Seville? They are the King of 
Os Great Britain, the French King, and the King of Spain. Now, the Mini- 
ders here ſpoken of are charged with Perhdiouſneſs in breaking that 
"fo Treaty, who, to be ſure, muſt be meant of thoſe Miniſters that were im- 
wy powered to make that Treaty ; for no other could be guilty of breaking it: 
9 And, indeed, the Author himſelf hath, in this very pretended Hague Let- 

] ter, fully explained his Meaning; and that it is not France or Spain, or 
it * their Miniſters, that he thus charges with Perfidy; for he tells us, that 
one neceſſary Effect of ſuch Violation of Faith, will be the 9 

** of France and Spain ; and that a certain Court would have the Mortifica- 


tion to ſee thoſe two Crowns united againſt them more ſtrongly than ever. 
This amounts to a Demonſtration, that neither France nor Spain, nor their 
Miniſters are charged with breaking this Treaty ; for they are plainly ex- 


* cluded: If ſo, then there is but one Party left, to wit, the King of Great 
F 1 Britain and his Miniſters; and it is e as if the Miniſters of Great 
5 Bain had been in expreſs Words. I am almoſt aſhamed to explain what 
Jays is ſo plain; though I thought it proper to ſet forth thus at firſt. And, 
Aut pena reac, A eee, - : 

a1 Gentlemen, if more Circumſtances are wanting to confirm this further, 
Foul they may be added afterwards ; ſuch as theſe, to wit, the Perſons who op- 
G poſed them were ſtiled Germanized Patriots: Another Expreſſion is, the 
Leisure of that vaſt Pledge, which Spain hath at this time in her Hands. 
oy Beſides, it is incumbent on them to ſhew what other Court or Miniſters 
hut: theſe Things can be applied to. There is another Obſervation, which 


fore, which is, that theſe Miniſters are endeavouring to un- 
have been doing for theſe five Years paſt ; which car- 
ime of compleating the Treaty of Hanover, which was 


J hinted at 
4 do every Thing th 
ſhey ries it back to the 


lite in s, tember, 1725. Gentlemen, it is far from our Deſire, that a forced 
Pau Condrudtion ſhould be made or drawn from this Paper; but ſuch a one 

in only, as every underſtanding Perſon, that takes it up and reads it, would 
f the put upon it: But I would not be thought to mean, that every Reader 
£01 OR inderſtands it as a Libel, or a ſcandalous Libel, as Courts and Juries do: 
l be No, the Law is not ſo abſurd to ſuppoſe ſuch a thing. Beſides, it is very 
Nan well known, that there have been ſeveral Caſes of this Nature, that have 
VI. been underſtood by the Court and Jury as ſuch, I mean as a Libel, before 
Nats this Time; and it is neceſſary to mention to you, that a Picture may be 
e drawn very lively, and conſtrued ſo; and that a Libel may be written un- 
deu ger feigned Names, and yet plainly underſtood; as in the Caſe of Mr. 
1 dif Mit's Journal in 1728, wherein the fictitious Names of ef and Sophy 
J oe p. fra were inſerted; yet, notwithſtanding theſe aſſumed Names, when 


it came to be tried by a Jury, they underſtood it, as every honeſt Man 
would, to he a ſcandalous Libel. I ſhall not take up now any more Time 
upon this Head. The next Thing is, whether the Defendant, Mr. Franck- 
lin, is guilty or not of the Facts charged in the Information? And now, 

entlemen, we thall give you the ſtrongeſt and cleareſt Proof in the world: 
We ſhall prove, by a Witneſs who bought fix of theſe Journals, wherein 
the pretended Hague Letter is inſerted, of the Defendant himſelf, at his 
Shop; and that the Defendant ordered his Servant to give him them; and 
it will appear to you, that the Perſon who bought them, ſold them alſo 
bimſelf; and, if chat wants further Confirmation, we can prove, that the 
Defendant publiſhes ſeditious Papers or Journals every Week. Theſe 
Things being laid before you, we expect you will do Juſtice betwixt the 
King and the Defendant; and that is all which is defired of you. 

01. IX. ; 25 | f 
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| the ſame time that he was treating with them, 
Libel, he accuſes them of having brought a vaſt Expence on their Country 


| another Conſequence wi 
hath in her Hands; and the laſt Conſequence, which he mentions, of 
ſuch Meaſures, (and which he thinks he may call a neceſſary Conſequence) ; 


ders it, and attends to the Frame and Stile of it, and Terdency of the 
Whole, will plainly be convinced, that it is of an Cugliſh Breed: But let 


it be real or fictitious, it is the ſame thing, if it is a Libel, and the Subject- 


Matter thereof is againſt the Government; nor is it material, whether the 
Matters or Things publiſhed therein are either true of falſe, if the Pub- 
lication thereof is detrimental -to the Government, and of a malicious, 
injurious, and ſeditious Deſign, to create a Miſunderſtanding and Diſcord 
between his Majeſty and his Allies; and to raiſe Jealouſies in the Minds 
of his Subjects: And, indeed, for what other Purpoſes can it be ſuppoſed 
to have been publiſhed, but for theſe very Things, of ſowing Sedition and 
Jealouſy, and diſturbing the publick Peace? Again, the Libel is not only 
ex us preſent Majeſty, but alſo againſt his Miniſters; that they were 
about to make a Treaty with the Emperor, which would be undoing every 
Thing that they had been doing for theſe five Years paſt, which would oc- 


; Cafion them to take a great deal of Shame to themſelves, The next Thing 
he charges the Miniſters with is the deſerting of one Ally, and, in conſe" 


PEI of that, the flying into the Arms of another; and that, if he thought 
t not to deal with them, then they would be broke with all the Courts 
of Europe; and that he could not be inſenſible of their Perfidy to others, at 
In the next Part of the 


by their former Meaſures; and that their preſent Meaſures will certainly 
involve it in a further Expence and Hazard. In the next place, he points 
out to the People the Conſequences and Difficulties attending theſe Mea» 


ſures; the firſt of which, he ſays, in his Apprehenſion, are very fatal; 


and the ſecond, almoſt inſuperable: He ſays, that one of the Conſe- 
ri will be the Infraction of ſolemn Treaties, and drawing on their 


ther Conſequence, he ſays, will be the Interruption of Trade; and that 
be the Seizure of that vaſt Pledge which Spain 
is the Conjunction of France and Spain; and that a certain Court (which, 


may have the Mortification to ſee theſe two Crowns united againſt them 


more ſtrongly than ever, after they have ſpent ſo many Millions to pre- 


vent it. Gentlemen, I hope it now plainly appears to you, that this 


ſeditious one too, If any thing may be called a Libel, ſurely Miniſters 
of State undoing what they have been doing for five Years paſt, and de- 
ſerting Allies, perfidiouſly expoſing their Country to Hazards and vaſt 


againſt their own Country, may well be called a Libel ; eſpecially when 
the Libel alſo carries in it the higheſt Charge againſt his Majeſty's Go- 
vernment, and tending to ſow Sedition, and Jealouſy, and Diſcords, be- 
tween his Majeſty and his Allies, as well as between his own Subjects, 
and thereby diſturbing the publick Peace. That which remains 1s, of 
whom are theſe defamatory Things ſaid, and what Court and Miniſters 
are meant, or to whom theſe Expreſſions are applicable? The Expreſ- 


„have the Mortification to ſee,” &c.] I think every common Reader 
will preſently underſtand them to be the Court and Miniſters of Great 
Britain: And I believe I may venture to ſay, that the Gentlemen on the 
other Side cannot point out what Court and Miniſters are meant by theſe 
Expreſſions, if it is not the Court and Miniſters of Great Britain. Gentle- 
men, the whole Connection of the pretended Hague Letter, taking it all 
vb plainly points out to be meant of his preſent Majeſty and his 

iniſters; and there is no Part thereof that can be applied, with any Pro- 
priety, to any ether Court or Perſon whatſoever. In the Beginning of 
the Lidel, we are told, that a Miſunderſtanding will ſoon diſcover itſelf 
between the Allies of Seville; and then immediately follows the Charge on 
certain Miniſters, that they were undoing every Thing that they had been 
doing five Years paſt. Theſe Words [“ Certain Miniſters,” ] muſt have 
a 8 either to the Miniſters of Spain, France, or Great-Britain. With 
regard to Spain, you have been already told, that it cannot have any Re- 
ference to them, becauſe one Effect of this Alteration of Affairs or Mea- 
ſures, is, that Spain would ſeize that vaſt Pledge which ſhe hath at this 
time in her Hands: Is this a Libel on the Miniſters of Spain, and can this 
give an Occafion to Spain to lay hold on their own Effects, and ſeize their 
own Treaſure? No, it is Nonſenſe; fo that the Miniſters of Spain cannot 
be meant; beſides, it is notorious to every body that knows any thing of 
the South-Sza Company, that that Company always have, and will have, 
while it is a Company, Effects and Treaſures in their Hands liable to be 
laid hold on and ſeized ; ſo that as the Miniſters of Spain are not the Mi- 
niſters here meant, ſo likewiſe it ſhews that it cannot be meant of the Mi- 
niſters of France; for they are plainly excluded as well as the Miniſters of 
Spain: The Words are, 8 That certain Miniſters having at length found 
<* out, that too cloſe an Union with France, and a War upon the foot of 
& the Treaty of Seville, is quite againſt the Grain of the People.” ]. Is 
this applicable to Miniſters of France? No; It is not Senſe to apply it to 
the Miniſters of any other Court than Great-Britain; but applying it ſo, 
it is good Senſe, and very proper: So that as the Miniſters of Spain ant 
France are beth excluded, it is plain to a Demonſtration, that it muſt be 
meant of the Miniſters of Great-Hritain And ſeeing every Part of the Libel 
is applicable thereto, and cannot agree with any other Court than the Court 
of Great- Britain, I apprehend, it will appear alata to you to be a Libel, and 
that the Expreſſions are meant of his Majeſty and his Miniſters; and if ſo, 
then there remains only one thing, and that is, to fix it on the Defendant ; 
and this we will make appear beyond all Contradiction, not only as being 
the Printer of that Weekly Paper, but as havin; ſold them himſelf. And, 
Gentlemen, when this appears plain to you, after the Attorney General hath 


| done his * by layinga full Proof before you, it is hoped you will do yours. 


Fs 


ountry the Reſentments which uſually attend Violation of Faith: Ano 


as hath been already mentioned, can only be applied to Great Britain) 


pretended Hague Letter is a Libel, and, I may ſay, a very malicious and 


Expences, ſeizing their Effects, and occaſioning other Courts to be united 


ſions are, [(c certain Miniſters are endeavouring, and a certain Court may 
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. The 1% e. Ridhard Peanilin, 


Mei Attorney Chari L 8 not know What they ll arny the Per Duc alice. When: received. you. ĩt 
fenſant to he che Ruthor or 1 ot the: Faber; 3 if they an 5 + Mr. Tin. On the iſt of Au em 0 
pr ve ũ t. een n $5 ture 4 Milorney General. From who om received pk 
My, unseri, We ao den it 1 unf 10/ecofbitecds/ Wt e E + Mes Tilſone, Hy a Meſſenger that came from Hunz from. N 
Mr. Aut. Gen. Cl Mr. ende ir We. j LS dh e 534k An., Gen, What, was the Meſlenger's Name? be £2 
vil 131 7. Jenkins 1 VMI. Tien, One Malin, the King's Meſlenger. TR 8 4 
Mr. Art: Gon. Mr. Fanking; 175 7 ednet bis Mijely's rey 2 Att; Gen. How received you it J. Fs „ 
the 20th of rangi 172 25 0 70 U 45 Mt, Tien, Ina Packet made-up with his en 
err it wan wd . "Fr I., A, Gen. Where hath the Letter been kept ever dance 25 


Mr. Att: Gen. Did Wn examine it? Mr. Jintins. Ves. Fing ee 


* Att. Gen, Where? Mr. Jenlins. At the een Office, 
| (Ar. Jenkins oſo-examined. Jie bis 4/ 


Mr. Faxak. Hath it been in your eu ever ſiace ?._ r 
Mr.” Jenkins. No. 1 | 

Mr. nan. How done you that to bel the ay ſame that you cxamin' 7. ; 
Mr. Jentbins. Becuuſe I marked it. of 
Mr. Fux f. When, before er after To fri parted with it 4 th 


Mr. Fenthis. Before. 

Mr. Fazak, What Mark ? Did you put your Name to ic? 
3 Jenſins. I put the two Initial Worry of my Name, which T will 

ew you. | | 

Mr. Fozak. Are you ſure that it kath not been altered font: 

Mr. Jenk:ns. Yes, I am very ſure. 

Here his Maje/ly's Speech to the Houſe of Lords was read, beginning thus : 
[ My Lords and Gentlemen, I have had ſuch frequent Experience, Sc. 
Aſo his Majeſty's Speech to the Houſe of Commons. 

Mr. Att. Gen. Ihis Speech of the King is general; but I ſhall be more 
particular, and ſhall ſhew you a Copy of the Addreſs of the Huuſe of Lords, 
when the Treaty of Hanover was laid before them, wherein they expreſs 
their Satisfaction, and mention the King of Spain particularly. 

Mr. Fazat. Though I have all the Honour imaginable for the Houſe of 
Lords, yet I queſtion "whether their Addreſſes are to be taken as Evidence. 
% Mr. Ait. Gen. We ſhall read a Copy of the Jae of the Houſe of 
Lord*, 

Mr. Fuat. Originals are the beſt Evidence of Fact; and whatever Ad. 

dr. ſtes or Proceedings might have been made in the Houſe of Lords, I 
think they cannot be proper Evidence here, | 

Mr. Att. Gen, What J produce is a Copy of the Lords Journal con- 
cerning the Treaty of Vienna, that the Secretaries of State laid before them. 

Mr. Fuzakb. I ewn it is a Journal of the Houſe of Lords, but it. is not 
a proper Lvidence of the Facts therein mentioned. 

Mr. Bootle. My Lord, | apprehend, that the Evidence Mr. Attorney 
General is now put ſuing, in the Courſe of Evidence is irregular, and on 
that the Objection doth ariſe, He favs, he will prove the Facts by the 
Journal at the Houſe of Lords: Suppoſe the Secretaries of State have fail - 
ed in the Copy laid before them: I offer this to your Lordſhip's Conſide- 

rat on. 

Lern Chia Fiſtice. I find, Mr. Brotle, that all Manner of Objections 
will be raifcd to (erve your Client; but I ſhall not paſs away the Time, 
yy; you have Redreſs another Way; you ſhall have my Opinion 
about it. 

Mr. Strange. Will you produce that Copy ? 

Mr. tt. Gen, We will do it. Mr. Fenkens, produce the Orders of the | 
Houfe af Lords, the 10th of er ed 1725. (Here it was produced.) 

Mr. Strange. Is it a true Copy ? Mr. Fentins. Yes. 

Mr. Strange. Have you had it ever finc2 it was given inf | 

Mr. Fertins. Yes. 

(Hie the Copy of the eke was read; the Purport was a Copy of the 
Treaty of Peace mate at jenna, 34 April, 1725, 4 Copy of the Treaty of | 
Commerce made at Vienna, / of May, 1925, and a G79 of the Treaty of 
Hanover, 30th September, 1725. | 

Hr. Ait. Gen. It is proper to ſee theſe Copies. 

Mr. Strange, Mr. Jenkins, What is this ? 

Mr. Je, tins. The T reaty of Peace. 

Mr. Strange. Where had you it? ' 

Mr. Fentins, From the Parliament Office, 

Mr. Strarge. Have you the Treaty of Commerce made at Vienna? 

Mx. Jenkins, Yes, (Here the T itle of it was read thus : Treaty be- 
tween Chavles Emperor of Germany, &c. and Philip the Vth, &c. dated Iſt 

ſay, 1725. | 

Ar. Ati. Gen. Read the 2d and 30 Articles thereof. (Here they were read.) 

Read the 36th Article, (Here it was read.) 

R:ad the 47th Article, ( Here it was read.) 

The Purport of thee Articles was, (as I thought) that they were of 

reat Preju:lice to his Majeſty's Subjects, and conſequent] y was an Occa- 
fon of Nifference, 

] beg that the Addreſs of the Houſe of Lords to his Majeſty may be 
read, and his NM ajelty's Anſwer on the 17th of February, 1725. 

, Mr. Fuga. For what Purpoſe A. you read them: 

fir. At. Gen. You will underſtand that immediately. | 

[ Here the d was f read, and then his Mijeſiys Anſuer; ] the Pur- 
port wes to %, mew, tat there were Differences bettceen his late Majeſiy and the 

King V Spain, Cc. 

* Fazat. Mir. Jenkins, by what did you examine theſe ? 

Mr. TJer#ins, By the or: ginel Journal. 

Mer. Att. Gen. I hall prove in the next Place, that the King of Spain, 
1th Fly, 1725, (which was about two Months before the 5 reaty of 
Hur over ) made an exprets Demand of Gibraltar. 

Mr. Fzz«4, I do net rightly fee through, or underſtand this Evidence; |! 
I ſuppoſe it is to make up ſome DefeRs, 

Afr. A:t. Cen. Call Mr. Tilſon. Mr. Tiiſen, have you any Papers with | 

ou? Mr. Tilſon ” Yes, a Letter. 

Mr. Ait. Gen. Be pleated to give my Lord and Juty an Account how 
you received that Letter. | 

Nr. Tifen, Ny Lord, this is a Letter from the Marquis of Gramelas, | 
x Sic rotary to the 22 ot deen. | 

Lud Chi ef 71 fice, Waeie received you this Letter? 

Mr. Tu. 1 received it at Hanzver, 


N 


} 


ing it ſhould be {truck out ; ; and if there is a Crime de. cribed © in the il 


| ought to be dropt; for they have produced nothing that proves # 


Mt. Tiſſin. In the Secretaryof State's Office the 1 Tr 
Ar. 6 Geng Where Bn the it from? 1 ny 
Mr..T; TN From the Bonk. TTL mY Hibs ; 0 1 2 
Vr. At. Gen, What was you?; f 55 os” 8 
jy Tien. Under- Secretary to my Lot Tet a 1 | 
Mr. Att. Gen. Can you interpret it Fd 
| CNe 35 was binn 
Mr. 7 lor. I obj: againſt this Evidence, by AO it is not the bei 
Evidence, becauſe my Lord Harrington is here in England himſelf, 
Ad. Att. Gen. I apprehend it is lufficient, and jt is impoſſible to prom 
it otherwiſe; the Lord Harrington trauſmits it to his Maſter. 
] Mrs Tajhe. It my Loid Harrington were here, he could give Evideng 
imſe 875 
Mr, Ati. Gen. My Lord, we have found an Tnterprear and he will 
interprept the Spaniſh, * Call Mr. Bocking. a | 
Lord 77% e ice. "W hat read you it for? 
Mr. Att For a Proof of the Demand of Gibraltar, by Virtue d 
the Treaty at Vienna. [Hire Mr. Bocking was called. 
Mr. Att. Gen, Mr, Backing, Do yau underitand the "Spaniſh Tongue? 
Mr. Boing, Les. 
Mr. Att. Gen. Have you compared it with the original Letter? 
Mr. Bocking. Ves. | 
Mr. Att. Cen. Is it truly tranſlated ?—— Mr. Brdking. Ves. 
[ Here the Litter was read ſubſcribed Grameldo. | The Furgert of it was d. 
manding up Gibraltar. 
Mr. At. Gen. The next Thing is the Treaty of Hanover, which we 
have upon Record, 
Mr. Fazakerley. I do not think this Evidence full; for the Allegatio 
is, that there were certain Differences and. eee between his la 


Majeſty and divers Princes and Foreign States, being his Allies, and the d a 
King of Stain. I do not find that this Evidence ſhews any thing of it; th re 
Difference that the Evidence ſhews, is only between the late King and 155 
the King of Spain. I apprehend they ought to make the Evidence agre 175 
with the Information; if it varies from that, it is as no Evidence at all. 0 + 

Atr. Att. Gen. I apprehend this is no Objection at all. Mr 

Mr. Fazaterley. Tne Information is, that before the Demiſe of the lat 7 y 


King, divers Differences and Controverſies aroſe between his ſaid lu M 

. Majeſty and divers Princes and Foreign States, being. his Allies, and the 75 
King of Spain. Now, the ObjeRion is, that the Evidence they have pn = 
duced, ſhews that there were only Differences between Spain and Greg: 7% 


Britain. M. 
Ar. Ait. Gen. There is no Weight in that Object:on; for if it were ſo, 8 Me. 


they ſuppoſe, I apprehend this is not material to the Information; for it M 17, 


well known, that there is a Diſtinction between an Action and an Indid 1.“ 
ment, Every Thing in an Action, in Caſe of Contradiction, ought to c 77. 

proved; but if there be an Allegation in an Indictmeat, and that the Cris . 4 
may remain without it, it is well known that that Allegation i is not nec 
ſary to be proved; and it is ſuthcient enough to prove him guilty of the 
Crime that he is indicted for. But what I have proved, news the Ditteren 


and Diſputes between his late Majeſty and his Allies, ard the King of Span 17, 
for the Supulation relating to the Offend Company; particularly, by ti Mr. x 
Zh Article, is, that all the Subjects of the Emperor iha'l enjoy the ani 17. _ 
Privileges as the United Provinces, &c. ſo like wiſe by the 47th Artich [ ; 508 
which expreſly refers to Spain and Great-Britain; and that is the exprebviiiy, -, - y 
Declaration made to the Houſe of Lords, and was the Foundation of tit "Rp 
Troubles in Europe, which obliged the late King, without Lots of Tims 77 : 
to enter into the Treaty of Hanover; namely, with the Conſideration wh... 8 
the Trade and Commerce of Vienna. And now, all theſe taken togetha = ol 
T ſubmit it to your Lordſhip, whether there is not a ſufficient Proof, tag 7 
there were Differences ſubſiſting between his Majeſty and his Allies, 5. 
the King of Spain. 55 5 
Ar. Solli itor General, This Allegation is not material; for whethaG , 1 
there were Differences or not ſubſiſting g. we ſhall fix it by Evidence nt Mr 8, 
Mr. Francilin is equally guilty, and that it will not alter the Nature of i Mi . 
Offence : Beſides, it is admitted by the Gentleman that made the Odi , 6. 
tion, that the Evidence amounted fo far as to prove that there were D 17. 1 
rences between the late King and the King of Spain; and we have poim 31. 8, 
ed out two Things which thews there were Differences; ; the one relat 17. p 


to the Ojten d Company, and the other to the Demand of Gibraltar. I dls II 
with that Gentleman, that Grest- Britain was concerned in it; but to... FTI 


that they were alone concerned in it, and that by the Addreſs of the Hoi zen of 
of Lords the Nutch were not concerned, is a plain Millake, for . 
claimed a Right o Trade allo; yea, they were more immediately col [ fold 6 
cerned than Great-Britatn ; and therefore it is rightly ſtate! by the Hou » -. . 
of Lords Addreſs; though, as I ſaid before, it is not material whetdf Mr. J,, 
there were Differences ſubſiſting or not. th _ 
| Mr. Fazakeriey. I thought, while the Thing was freſh in Memory, Mr.s 4 
would have been explained; but ore they have gone fo far, it will! 3 


better to make an End. 1 chall only ſay, that as to What they {xy is 
material, if they are willing to have that Matter immatecial, I am wil 


dictment or Information, 1 agree it is not neceſſ- ry to prove every: Al 
gation, if the Crime remains without it; ſo that, if they will wave 
am ſatisfied ; Let me get rid of one Thing at a time. I ſay, if theres 
enough lett, proper iy charged on the Detendant, then. my Lord, G 


Allegation: And whatever Differences there might be becweed 
late King and Spain, or any Powers wnatiocyer, not properly “ 
{cribed in this Information, 4 apprehend, they are not to be tab 


2629 | 8 : 
pit of the Charge in this Information. Now. the main 
any . Laich it o, and made out theſe Differt 
des. They fay, that the Differences were between the late King, and 
ors Privces and Foreign States being: Ibis Allies, andthe King of 
in. I think the Letter produced from the Marquis of Gramelds, or take 
har Way yon pleaſe, ivonly.refers to Differences between the King of 
real Britam and Spain. 1 own there were Grants of Commerce tothe 
Iuperor, Which might be of Injury to other States; but though they 
ink that there is a Foundation for Differences, yet,if there is none, 
ere is no Reaſon to ſay that there was an actual Difference: They haye, 
id it ſo, my Lord; and as for that other. Part of the Evidence of the 
duſe of Lords, that is not ſuſſicient, for it is mentioned there as an In- 
Action of their Treaty; but whatever Infraction it is, yet, I humbly 
drehend that is not à Reaſon that there were Differences on that Ac- 
ant, for if other States think atherwiſe, or acquieſce to it, then it can- 
© be called a Difference; beſides, that Addreſs of the Houſe. of Lords 
as only the Sentiments of that great Body; and though a Regard ought 
te had te them; yet it is not any Evidence of the F act, unleſs tranſactsd 


ron \ a judicial Way, They made a Collection or Conſtruction from it; but 


think, in my Opinion, it is poſſible ny might make a Miſtake: We 
eng e now upon Evidence, and it ought to be eſtabliſhed. by a proper legal 
| vidence; for that (as I ſaid before) is only an Evidence that thereby 
[ir Treaty was broken, but no Evidence that there was a Difference 


ſing from it.. | $493 | | 
| Me Botle, Mr. Attorney is pleaſed to make that a criminal Informa- 
ue of on, of which a Part may be evidenced, and a Fart overlooked, | 
Lord Chief Fuſlice. Is this eſſential or not? 

ue! Ar. Attorney General. No. 5 


out it? | | | 

M.. Att. Cen. This is not between Great Britain and Spain, but other 
ates; and it is to ſhew, that by the Articles! of the Treaty of Veuna, 
a; re were ſome of them inconſiſtent with thoſe relating to the foreign 


1 wers. | 


h w Mr. Noel. As they cannot prove this Allegation an Offence, or Part of 


| te Crime, it is proper to ſtrike it out. 2 ; 
zation Mr. Bootle. Our Objection is on what is alledged; we are not 
is I tering into the Conſideration of the Fact, or how far it is capable 
i being proved : No; but ſure 1 am they have not proved the Alle- 
51 tion. a 
g and Lord Chief Fuftice. This is not indeed a poſitive Proof, I think. 
Ar. Att. Gen. The next Thing is the Treaty of Hanover, I have a Copy 
it tranſlated. | 
Mr. Biotle. It is admitted that there were Differences. 
e la .. Ait. Gen. Call Mr. Snow. I be appears.] What Officer are you ? 
d La Dr. $row. Prothonotary of the Chancery. EE | 
1d el A/. git. Cen. What have you in your Hand ? 
e pro Mr. Snow. The Treaty of Hanover, dated the 3oth of September, 1725. 
Mr. Ait. Gen. Read it. 
Mr. Sew, It is in French. ; | 
e ſo .. Ait. Gen. Have you a Tranſlation of it ? Mr. Snow. Yes. 
or it .. Ait. Gen, Let it be read. Mr. Buck [or Becking] what is that Paper? 
| Mr. Seto. It is the Tranſlation of the Treaty of Hanover. „ 
© to Are the Treaty was read.] It is between the late King of Great Britain, 
Crime eKing of France, and the King of Pruſſia. | 

Mr. Att. Gen. The next Thing is the Treaty of Seville, Mr. Snow, 
hat is that? | 
erent BE Mr. Sw. The Treaty of Seville, 
f Span Mr. Ait. Gen. In what Language? 
Mr. $9w. In the Spaniſb. I have a Tranſlation of it. | 
ic an .. Ait. Gen. Mr. Buck, Did you tranſlate it? Mr. Buck. Yes, 


ritain, the French King, and the King of Spain, dated at Seville, gth' of 
ovember, 1729. RET! 

| Mr. Att. Gen. I ſhall now go on to prove that Part of the Libe] which 
tion it's to Mr. Pranchlin's publiſhing the Craftſman, the 2d of January laſt. | 
John Smith. (Abo appears.) Look on that Paper, is that your Hand- 
ting? 

es, ali [ gp why ww one of the Craftſman, 2d of January marked by Smith.] 
Air. O/N7tD, Les, 6 | 
whethe .. git. Gen, Where had you it! 

| Mr. Smith. In Mr. Francilin's own Houſe, 

c of Vn N.. At. Gen. In what Part of it? 

Mr. Sith. In his Shop. 

e 5 Mr. fit. Gen. Do you remember the Time? 

e 0000 bir. 8%. Les, it was on Saturday the 2d of January laſt. 

Tela 17; . Gen. How came you to have that Paper? . * 

ur. 31:15, On the qth of January, 1 went into his Shop, where Mr. 
it toi himſelf was ſtanding by the Counter, and J aſked him for half a 
e Hou zen of his Journals of that Day: and two of the Saturday before ; he 
for t a me whom they were for; I told him for myſelf; then he aſked me | 


Ar. gu. Gen. Who delivered them to you ? 
Mr. Sith. His Man. 2 | | 
„. Ai. Gen. Whom paid you for them? 
mory, Ir. 5%. His Man. 
t wil ll 24. Ait. Gen. Was he preſent himſelf then? 
ug lr. $:1:4h. No. 
| lr. Ait. Gen. But did not he order his Servant to give you them ? 
1 the f Mr. Suirh. Ves. 
ery A A Ar. Smith croſs-examined. 
ave r. Fazaterlcy. What aſked you for? | 
Mr. Sith. L afked ſor half à Dozen of his Journals of that Day, and 
0 of the Saturday be ſore. | 


* 


OVES * Ar. Fazaterley, Do you ſell them ?----- Mr. Smith. Yes. . 

veea Þ Mr, Fazakerlry, How came you by this when you had fold it? 

r. Sith. ] fold it to a Perſon that deſired me to get it for him. 

Mr. Fezaterley,” To whom ſold you it ?- Mr. Smith. Lo Mr. Tbbeat, 


Mr. Fazckerley, Ho- ſoon after you bought it did you {ell it him ? 


Lord Chief Fuſlice. Why hath there been then almoſt two Hours ſpent 


| fo!d them; I ſaid, Yes; then he pointed to his Man to look them out. 


Jan pia and bling 4.4 


| 


Here they read a Part of it.) It is between the preſent King of Great | 


ö 


| 


| you had at Mr. Franctlin's 
| | Mr. Smith. Yes, becauſe, I mark'd. it 


5 — 


; „ cc. © 


Con Alehouſe In Hounds fort oy bib wet ont WU Oh ot 
Mu ee, Ars you ure that this,is one of the ad of Jana that 
og Rags i valt a 11.3 


| 22 bib. 2 0 dwg lc ans by 
Mr. Fazak, Are you lure that he had it not in his Cuſtody before you 


mark'd it f Mr. Smith; He hadit,not,,..: . 


Len Chidf 


ice, Who. gave you them ?--=-Mr, Smith, His Men. 
i Lord Ch. J. Wut ſaid he to his Man 10 eee Ki by 
Mr. Smith Look out theſe Journals, r 
Lord Cb. 0 ou aſked for two ofthe, Saturday before? 

Mr. Smith. Ves. e e e eee Vo 
Lend Cl. J. What was Mr. Francllin doing? . 
Mr. Smith. There was a Man with him, who was paying him ten or a 
dozen Guineas;z While I was ſpeaking he had told Part of them : When 1 


a 
FY 


o 


of his Journals of that Day, and two of, che Week before. 
Lord Ob. 7 Io whom paid you the Money, * 

Mr. Smith. T | 
me what was over, as my Change. n ; 

Here the Title of it was rad, No. 2353 The Country Journal ; or, 
the Craftſman, by Caleb Danvers, of. Gray's Inn, %; Saturday, January 
2d, 1730 ;“ then the Hague Letter was read thus, ** Hxtrudt of a private 
Letter 7 the Hague; A Rumcur bath been for ſome. Time privately, &c.“ 
as in the Inf rmation.] , 

Ar. Att. Gen. I ſhall call a Witneſs or two to ſupport his Evidence 
to ſhew that a great many of them came from the Deſendant's Shop. Cal 
Fehn [3bet, John Ibbot appears.] 5 


| came and aſked for the 8 he aſked me what, I, wanted ; I ſaid, Six | 


| Mr. Att. Gen, Look on that Paper, where bought you that ? 


Mr. 1[65:t.. I bought it at Mrs. Dodd's. 
Mr. Att. Gen, Where lives the ? N 
Mr. /bbot, At the Sign of the Peacock, without Temple- lar. 
Mr. Ait. Gen. When bought you it? | 
Mr. [bbet, On the 2d of Tannary laſt, 
Mr. Att, Gen. Did you buy it of her, or her Servant? 
Mr. [,bet. Of her Servant. | | 
Ar. Ati. Gen. What is the Servant's Name? 
Mr. Iblot. Mary Dewy. | ed | 
Mr. Att. Gen. Call Mrs. Ann Dodd. {ho appears.] Had you at any 
Time,” from Mr. Franck/in's, the Paper called the Craftſman, or Country 
Feurnal Mrs. Dodd. I never had any mylelf, © ue 
Mr. Att. Gen. Have you ever diſpoſed of any of them ? 
Mrs. Dodd. Yes. | | 
.. Att. Gen, Who had them for you? Mrs. Dodd. My Man, 
Mr. Att. Gen. What is his Name? 
Mrs. Dodd. Henry Gcram (or Boram). 46 
Mr, Att. Gen. Had you any more of them in your Shop, beſide what 
Henry Goran fetched for you N PR IN. 
1 5 Dodd. 1 that I know of. | 
r. Att. Gen. Had you any of the Craftſman the 2d of January lall ? 
Mrs. Dodd. Ves. i 4 1, 1 7 f 
Mr. Ait. Gen, Whom ſent you for them? 
Mrs. Dodd, Henry Goram. FO Sn, 
Mr. Att. Gen, Had you any other Craftſman beſides theſe ? 
Mrs. Dodd. No. | 
Mr. Ait Gen. Whom paid you for them ? 4 | 
Mrs. D:4d. I did not pay him myſelf; but they were paid for by an- 
other of my Servants, Mary Dewy. | | 
Mr. Att. Gen. Did not you order it to be paid to Mr, Francklin ? 
Mrs. Dodd. Yes. © 85 
Mrs. Dodd creſi- examined. | 
Mr. Fazak. Can you take upon you to ſwear, that all the Country 
Journals you had came from Mr. Franchiin's ? 5 
Mrs. Dead. No: They might fetch them from other Places, 
Mr. Fazat. Where ſent you for them? | 
Mrs, Dodd. To C:vent-Garden, to Mr. Franck iu's Houſe, 
Mr. Fazak. - Will you venture to ſay, on your Oath, that you ſent 
your Servant to Mr. Franklin's tor the Cra/tſinan of the 2d of January laſt ? 
Mrs. Dodd. I think fo, 
Mr. Fazak. Can you be poſitive, or not, that you ſent for this particular 


Journal of Saturday the ad of January laſt ? 


Mrs. Dodd. I cannot be poſitive as to that; but I uſed to give Orders 
to fetch in theſe Journals every Week. 

Mr. Fazak, What were the Orders you gave them; were they general 
Orders every Week ? Do not they ſometimes fetch them without Orders ? 

Mrs. D:dd. Yes. | 

Mr. Fazak. You do not know from whence they fetch thoſe without 


| Orders? Mrs. Dodd. No. 


Mr. F:zak. Did you ever ſend for any of them to any other Place than 
to Mr. Franklin's ? | 

Mrs. Dodd. 'No 

Mr. Att. Gen. Call Henry Goram. [I ho appears.] Whom live you 
with ?—Mr. Goram. With Mrs, Dodd. 

Mr. Att. Gen, Do you fetch News-papers for her? 


Craftſman, 
r. Att. Gen. Where? 
Mr. Goram. From Ruſjell-Areet, in Covent-Garden, from Mr. Francklin's, 
Mr. Att. Gen. How long have you continued to do it ? 
\ Mr. Goram. Above a Year and a half. 
Mr. Ait. Gen. How often in the Week ? 
Mr. Goram. Once every Friday Evening, when it is late. 


that Time? | 
Mr. Goram. No, I cannot ſay, for I have ſometimes miſſed. 
Mr. Att. Gen. Do you remember going the firſt Day of Fanuary, being 
New Tea 's Day, for the Craftſman, the 2d-of January laſt ? | , 
Mr. Geram. Tes. EE | 


Mr. Att. Gen. From what Place! 
Mr. 


(262) 


| |. Mr. Smith, As cen. 88, Lcculd drink two Qvarts, of Beer, at the Six 


1 . 


o his Man; Tgave him Half-a-Crown, and he return'd : 


Mr, Goram, I have lately fetched ſor her the Country Journal, or 


Mr. Att. Geri. Have you gone every Friday Evening to fetch them, all 


| 
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Me. At. Gen. What Day did you fetch them on?; „anten 15 
Mr. Ger: 1 told you on the Friday "Night before, which was New 


* 
- \ 


Year's Day | ; 15 
| & At. Gen. To what Place did 5 
Ar. Gor. To _ * rt 
Ae. At, Gen. Were they put into her 
Me. Af. Gm. Did 
any other Place ?---Mr. Gar. N. 
A.. At. Gen. What Quantity, think you, 
Mr. Gor. About threeſcore Quires a-Week. 
2 | [Croſs-examined, ] _. 
Mr. Fazakerley 


jou bring them? 


F 


pe 

terley. You ſaid, you eannot Tay that you fetched every Week 

the Craſiſnan from Mr. Francklin's ; how comes it that you can be parti- 

cular as to this Craftſman of the 2d of January laſt? Have you any thing 

particular to make 82 remember that Day | 
o 


Mr. Gor. Ves; for | | 
Offence, my Miſtreſs deſired me to recollect when I had them; which 1 
oi wn e | 


Mr. Faz, Here your Miſtreſs knows nothing about that of the 24 of 


have been ſomething elſe that your Miſtreſs 

you' know of never another Paper that gave 

= be poſitive that you 
vening ? 5 


anuary ; probably it might 
| ad you. th Nene, Do 
Offence, beſides that? Therefore, I ſay, can 
fetched all the Craft/man of that Day on Friday 

Mr. Gor. Yes: | | 

Mr. Faz. Did 
lin's? Or did you ever know that your Mi 
but from Mr, Francilin p — Mr. Gor, No. | | 

Mr. Faz. Is Mary Dewy Servant to Mrs. Dodd? — Mr. Gor. Ves. 

Mr. Faz. Did not ſhe ſend her for the Craftſman ?—Mr. Gor. No. 

| Mr. Ait. Gen. Call John Smith (aforeſaid) who appears, Look on that 

Paper. ¶ Here another of the Craftſman, of the 2d of January, was produced. 
Where bought you that Paper ? | 3 

Mr. Smith. At Mrs. Smith's under the Piazza's, at the Royal Exchange. 

Mr. At. Gen, Do you remember when? GY. 

Mr. Smith, The gth of January, the fame Morning that I bought at 

. LA | 1 


Mr. Francllin's. x 
Mr. At. Gen. Of whom bought you it ?—Mr. Smith. Of her Servant. 
ame f—Mr. Smith. I know not 


Mr. At. Gen. What is her 1 
Mr. At. Gen. Are you ſure that is the ſame Paper ?— Mr. Smith. Ves. 
Ar. At. Gen, Did you mark it? - Mr. Smith. Yes, , 
Mr. At. Gen. Call Mrs. Ann Pierce. (Who appears.) Did you keep a 
Shop formerly ? | | ed 
rs. Pierce. Yes, though not now. 
Mr. At. Gen, How long ago is it ſince you kept it ? 
Mrs. Pierce. About three or four Months. 
Mr. At. Gen. During the Time of your keeping a Shop, did you fel! 
the Country Journal? Mrs. Pierce. Yes. 
Mr. At. Gen. Where bought you them? 
Mrs. Pierce. I never went myſelf. Ln 
Mr. At. Gen. Whom ſent you? Mrs Pierce. One David Davies. 
Mr. At. Gen. To whom {nt you for them? A. 
Mrs. Pierce. To Mr. Franctlin. 
Mr. At. Gen. Can you remember you had any Craſiſman of the 2d of 
January laſt ? | 
Mrs. Pierce. To be ſure I had. 3 
Mr. At. Gen. Who went for them? - Mrs. Pierce. My Man. 
Mr. At. Gen. Did you ever ſend any body elſe ? 
- Mrs. Pierce. I cannot tell. 
Mr. At. Gen. I would deſire you to recolle& who fetched thoſe of the ad 
of a Pierce. He always fetched them. 
Mr. At. Gen. What Number had you the 2d of Fa 
Mrs. Pierce, I cannot tell exactly the Number; bu 
about 7/. a Week to pay for the Craftſman. 
Mr. At. Gen. Did you pay for them of the 2d of January? 
Mrs. Pierce. He had always about 7. a Week, or upwards. 
Mr. At. Gen. But do you remember that you paid for them of the 2d 
of January? £ | | 
rs. Pierce. I do not remember that in 
that Time I was married. 
Mr. At. Gen, Did you pay for them yourſelf ? 


- * \ F 


nu 


particular ; for it was about 


Mrs. Pierce. No; but my Servant, David Davies, did. 
a [ nk (Ae rr ] 
Mr. Beatle. You ſaid, you did not always fend your Man, David Da- 


bie, for them? 

Mrs. Pierce. You are miſtaken; for I ſaid I did. 

Mr. Bootle, Can you 7 on your Oath, Miſtreſs, that you paid for 
theſe names the ſecond of January in particular? 

Mrs. Pierce I ſhall not anſwer you. 

Mr. Bozatle. Who bid you not to anſwer me? You ſhall do it. 
Mrs. Pierce. I don't know youu. [ Here the Fudge reprimanded her, and 

deſired her ta give an Arjwer, which ſhe did —_ 

Money for the Craftſman of that Day, as well as for thoſe of other Days. 

Mr. Baotle. Don't theſe Papers pay Duty? 

Mrs. Pierce. I do not know. | 

Mr. I illes. Call David Davies. (Who appears.) Was you employed by 
Mrs. Pierce, before January the ad, to fetch in her Journals? 
Mr. Davies. Yes. 

Mr. Lilias. Did you fetch in the Craſtſman among the reſt ? 

Mr. Dav. Yes. | 

Mr. Milles. Where did you go for theſe Craft/man ? 

Mr. Dav. To Mr. Franctlin's. 

Mr. es. Did you go any where elſe for them? 

Mr. Dav. No. 

Mr. Hiiles. Can you remember that you fetched the Craftſman the 2d 
of Fanuary laft ? 

Ir . Dav. Yes: * 
Mr. IViilzs. You did buy all the Craſſnan of that Month at Mr. 


Frenctlin's—I mean, all that you bought ? 


3 
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you fetch any Camry Fournals of that Day, from 
had at Mr. Franctlin's? 


r a Day or two after I heard that Paper had given 


ou know of any other. Craftſman befides Mr. . | 
1 4 2 bought any Craftſman, | 


ry? | 
tf have generally 


I believe I paid him the 
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Mr. Davies. Yes, PE 8 as E 
| endl nach When you carried the Money for them, to whom pi 
| Mr. Dev. Sometimes to Mr. Franchlin, and ſometimes to his 8. 
Mx. Vill. Can you ſay, particularly for the Month of nm 
chat you paid the Money a — DO. 121 IEG: CTY 
Mx. Millu. Did you continue to pay v Month of | 
laſt, for what you bought of ud of 9G v1 5 e yr; of 
Mr. „ 3 e | . 
Mr. Willes. Had you any of theſe Craftſman any where elſe that Mong, 
Mr. Der. No ©» . 
13 e ee, EA AL 
f : r. Dav. No. : : ' a . e . ö * 2% | 
Mr. Willes. How much ut dr 1 95 I 
Mr. Dau. About 7. a Week; becauſe I fetched: be 40 and 9 
Quires weekly, (o. 6 Wn ei, 
„ . cok 
Mr. Strange. Can recolle& fo exactly, as to tell that fetche 
and _ for 0 8 the 2d of January, and for all that Month } 
r. . 16. % | 


Mr. Strange. How can you be ſo particular as to that Month? 
Mr. Dav. Becauſe I id it weekly before that Time. 2 
Mr. At. Gen. There is another Thing, which I ſhall name, which 
will likewiſe prove, that the Defendant publiſbed the Craft/man of thy 
Day; and that is the Stamp-Duty, which is one Shilling, paid for enen 
Advertiſement ; and here I ſhall to your Lordſhip, that he paid fy 


the Duties of that Day, and for 38 Advertiſements of the ſame Dy N 
which is exactly the Number contained in that Day's Crafi/max. i 
Mr. Lunnis. ( appears.) What Officer are you ; | dar 
Mr. Lun, An Aſſiſtant to the Regiſter of the Stamp-Okfice. = Dif 
Mr. At. Gen. Do you know any Thing of the Account of the Stam — 


Duties at the Office ?---Mr, Lun. Ves. 
Mr. At. Gen. tiave you the Book ?---Mr. Lun. Yes. 
Mr. At. Gen. Produce it. [ Here it was Sn] W hat is that Book! 
Mr. Lun. An Account of the Advertiſements in every Paper. 
Mr. A.. Gen. Is that the Original of the Stamp-Office Book? 
Mr. Lun. Yes. N 
Mr. At. Gen. You know 
Franchlin ® © 
Mr. Lun. Yes. 
Ar. At. Gen. What are theſe Entries? 
Mr. Lun. They are from about 13th of May, 1727, to this Ting 
weekly and —_— | | 
Mr. At. Gen, Who paid for them ? | 
Mr. Lun. Sometimes Mr. Francki;n, and ſometimes his Servants. 
Mr. At. Gen. Was the Payment made in his own Name always ? 
Mr. Lun. Yes, in his own Name, 
Mr. At. Gen. Are there any Advertiſements that relate to the ad of) 
nuary laſt ? | 5 
Mr. Lun. Ves, 8. 


what Entries there are in it concerning l 


# 


Mr. At. Gen. Were they paid for ? 
Mr. Lun. Yes, in Mr. Francklin's Name. 


Mr. At. Gen. Read the Entry. [ Here it was read. The Purport wa 
Received the 29th of July, for the Duty of 38 Advertiſements, Ge. 
the 2d of 7enuary laſt.] 

Mr. At, Gen, That is the exact Number in the Craftſman of that Dy 

| [ Croſs-exanined.] . 

Mr. Strange. Do you receive the Money ?---Mr. Lun. No. 

Mr. Strange. How can you tell that he pays it then ? 

Mr. Lun. Becauſe I make it up to his Account. 

Mr. Strange. Do you know it yourſelf? 

Mr. Lun. No. | 

Mr. Strange. Are the Papers brought to the Office, and are yout 
Perſon that receives them ? 

Mr. Lun. I am the Perſon that takes in and regiſters the Number oft 
Advertiſements, and gives a Note, or an Account thereof, to himſell, 
the Perſon that b:ings the Papers. 

Mr. Strange. What Time does the Act relate to the Advertiſemed 


erences 
df Spain 
eſſes, f 
ing, as 
Mr. 2 
or the 1 
ought 
ink a f 
nat the 
as only 
ently p 
d a hal 
ot think 


bein paid? [ou wi 
r. Lun. I don't know. | able a 
Mr. S:range, As you make out the Warrants, and keep Account oft tinter is 
Advertiſements, explain it; what is its Nature? Does your W ball the 


cxpreſs the Number of the Advertiſements, and the Sum to be paid 
them ?---Mr. Lun. Yes. 


$ to thei 
rt Wit 


Mr. Strange. For what Purpoſe do you make it out? | n buſy 
Mr. Lun. After I have er it out, I give it into the Receiver's O curnals e 
and then into the Comptrollet's, which is a Check on the Receiver he 26. 
ice; and then Mr. F a»clin hath a Receipt for it. as buſy, 


Mr. Strange. Who receives the Money for theſe Advertiſements, wil 


oney fr 
you make out the Warrant for? : 


might 


Mr. Lun. 1 at the Receiver's Office. ut his M 
Mr. At. Cn. Call Mr. eb. (Who appears.) What Place at roduced. 
in in the Stamp-Oſfce: der to e 
Mr. Nebb. A Clerk in the Receiver's Office. lat they x 
Mr. Ai. Gen. Are you a ſworn Clerk? | de Mone 
Mr. Mebb. Yes. dle they 
Ar. At. Gen. Can you give an Account of any Receipts had of Wn, 1 be! 
Franckim, on Account of his Advertiſements the 2d of January laſt? ad the De 
Mr. Webb. He had one in July laſt. = f he is g 
Mr. At. Gen. Do you know if the Advertiſements of the 2d of dthins to 
was included in the Money ? | tions on 
Mr. Webb. I cannot tell. g Letters 
Mr. At. Gen. In whoſe Name received you it ? it News 
Mr. Mebb. In the Name of Mr. Franckhin. » Indeed 
Ar. At. Gen. Whether or not did you receive any Money, on tht? OL, IX 


count of his Advertiſements, before that Timg ? 
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4 I dit: Gene Was it a long time before Jul? 5 
a i Gen How much wes it you received the 29th 7h??? 
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Me: 14256. T's the Comptroller's Office, 
1. tee: Gen. Call Mr. Scot. (e appears.) What is your Office 
Mr: Seer. 1am in the Comptroller's Office, | © 2 


the 2d January laſt ? | 


tiſements in the Craftſman 
arty IE 12 Day. 


Mr. Scot.” I have them for the whole Month; but not the 
Mr. Att. Gen, What come they to? 8 
Mr. Scat. Ten Pounds ex Shillings. 
My. Att. Gen. In Whoſe Name was it paid? 
Mr. Scot: In the Name of Mr. Franetlin. | 
Mr. Att. Gen, Were there any more Payments before ?---Mr, 
Mr. Att. Gen. Who paid them ?—Mr. Scot. I cannot tell. 
_ My. Att. Gen. On whoſe Account were they paid ? 

Mr. S$:ot. On Mr. Franctlin s. 1 
Mr. Ait. Gen. Have you got any Warrants ?---Mr. Scot. Ves. | 
Ar. Att. Gen. Have you got a particular Warrant for every Month? 
Mr. Scot. Ves. | bh SAT AS | FI 
Mr. Att. Gen. Look out the Warrant for the Month of January. 

[ Here it was read. The Pur port was, That there was received 100. 

135. on Mr. Francklin's Account. | 
Z. C. J. What is the Nature of that 


F! 


Feat: Ves. 


arrant ? 


the Number of the Advertiſements, and Sum for the Duty. 
|. Mr. Att. Gen. My Lord, the other Side have owned, that there were 
Differences between his late Ny and the King of Spain, becauſe we 
dave fully proved it; but they ſay we have ſhewn no Evidence of any 
Difference between his late Majeſty and his Allies, and the King of Spain, 
which I apprehend we have; though, as I ſaid before, it is not material] : 
But, if they pleaſe, I ſhall call other Witneſſes to prove it further; par- 
ticularly Differences relating to the Dutch, who claimed the ſole Trade to 
the Eaft Indies, excluſive of all the e of the Emperor, &c. and yet, 
my Lord, by the 36th Article, Spain ſtipulates to let all the Subjects of 
he Emperor enjoy the ſame Privileges as the United Provinces ; which is 
2 Infraction o * Treaty of Munfler, 1648. (Call Mr. Payſant.) 
Mr. Payſant appears. ] | 
Mr. Ait. Gen. Mr. Payſant, give an Account of theſe Papers. 
Mr. Payſant. I brought them from my Lord Harringten's Office. 
| Mr. Att. Gen. What is their Import? 
Mr. Payſant. They contain the Acceſſion of the States General to the 
Treaty . : 
Mr. Ait. Gen. Are they kept there ?---Mr. Payſant. Yes. 
Mr. Att. Gen. Is the Act of Acceſſion inrolled ? 
Mr. Payſant. Yes; but this is the original one. 
Mr. Faxaterley. My Lord, I apprehend the Inrolment is a proper Evi- 
Jence. | | 
| [ Here that Part of it was read and interpreted, (it being in French) 
which complained of the Infraction of the Traaty of Munſter, made in 
1648. | | 
Mr. * 2 By this Act of Acceſſion, which was about a few Months 
ſter the Treaty, the Dutch inſiſt, that it is wholly their Right to enjoy 
de ſole Privileges of trading to the Zaf? Indies, excluſive of all the Sub- 
&s of the Emperor, c. and accordingly they enter into, or accede to 
he Treaty of Hanover; which, I think, is a ſufficient Evidence of Dit- 
erences ſubſiſting between his late Majeſty and his Allies, and the King 
f Spain. We ſhall not take up any more Time in examining other Wit- 
eſſes, for a further Proof of the Information againſt the Deſendant; ha- 
ing, as we apprehend, ſufficiently proved it already. 
Mr. Fazukerley. My Lord, and Gentlemen of the Jury, I am Counſel 
or the Defendant, As the King's Counſel have been very long, and 
ought nothing unneceſſary ; and, indeed, I cannot help ſaying, that I 
hink a great deal of Labour and Pains have been made uſe of, to ſhew 
hat the Defendant is guilty of the Fact of Publication; and I believe it 
as only to give a reaſonable Suſpicion thereof, becauſe it was not ſufh- 
ently proved by the firſt Witneſs, and they have (e's about one Hour 
da half ſince, to ſupport that: So, Gentlemen, I hope that you will 
ot think that they have W N proved the Information; and that 
jou will not reſt on what the firſt Witneſs ſays as a full Proof, who is as 
able to a Proſecution as the Defendant. But I apprehend, that of a 
inter is different from a Publiſher; and that a Printer's Buſineſs relates 
o all the Subjects of the Kingdom, and he may eaſily be impoſed upon. 
s to their Evidence, you will find that oy intirely ſeem to rely on the 
rt Witneſs, who ſays, he went to Mr. Fronctlin's Shop, and that he 
as buſy, and that he interrupted him by aſking him for ſome of the 
durnals of that Day, and that he did not deliver them himſelf. Now, 
$ he aſked for Journals in general, and did not tell whole ;' and that he 
as buſy, and did not deliver any to that Witneſs, nor receive any 
oney from bim; and how he came by theſe Journals, it is not known; 
might have ſome in his Pocket that he got elſewhere, and by Miſtake 
ut his Mark to them : Beſides, there were only two of theſe Journals 
roduced. As to the reſt of the Witneſſes, they are only brought in, in 
der to endeavour to ſupport this firſt Witneſs's Evidence, and to prove 
at they received Journals from the Defendant's Servants only, and paid 
de Money to them. As to the Stamp-Office Accounts or Books, I ſup- 
ſe they only ſhew what Money is raiſed to the Crown: So, Gentle- 


1ad of Wen, I believe it will depend chiefly on the Evidence of the firſt Witneſs; 
laſt? ad the Defendant is puniſhable for none but theſe two Journals produced 
4 f he is guilty of that); for if he had ſold a Thouſand more, it ſignifies 
of thing to this Information. I ſhall not trouble you with other Obſer- 


tions on it ; but only take notice of the great Conveniency of publiſh- 

g Letters of this Kind, and other News. Gentlemen, it is well known 

at News-Papers are allowed not only in this, but in other Nations; 

d, A7 5 it is reaſonable that private People ſhould know theſe News 
ol. IX. a 
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My. Att: Gen. Have you an Account of any Money paid on account of 


Mr. Sit. It is a Warrant given from one Office to another, containing 
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liſhing a Libel, Rc: 

| | | EL ODOR So do Pon 
1's welF-as others: And therefore, when we are under a Caſe of this Kind, 
Ive ought not to be ſtrict in ſcanning Things that come from foreign 


Parts; for to do ſo, may put many under great Difficulties; and, indecd, 
if Men were to be den therefore, it would be a great Means to have 


{ no News at all publiſhed for it is an eaſy thing to ſcan them amiſs: And 


therefore, Gentlemen, when you are in a Caſe of this Kind, conliger how 
many Witneſſes they have produced againſt the Defendant, and that none 
of them proves any thing but the firſt, on whom (as I ſaid before) they 
ſeem intirely to rely: I hope they are Perſons of Veracity, or elſe they 
would not have produced them. Next, do you think that the Defendant 
did it out of a criminal Deſign? And I think it is pretty hard, unleſs this 
ſeem extremely plain, and unleſs he was offending in his Mind, as the 
Counſel on the other Side have alledged, and endeavoured to make out 
(though, I think, they have not proved it). Next, I would have you 
take notice of this Information in the general: He is indicted of two Of- 
fences ; the one is only to ſupport the other: The ſecond he is not guilty 
of, becauſe they have produced no Evidence. Again, the next Thing 
they have proved is only, that he is guilty of the Publication (let me pet 
free of as much as I can), though I think he is innocent, Gentlemen, 


| you cannot but conſider the Evidence that hath been given you; and 


therefore 1 hope you will not think that he is guilty of any thing further, 
I mean the AR of Publication. Next, take notice, that there are a great 
many wn at in the Information ; ſo that if you find the Verdict 
general; then theſe 8 muſt be publiſned on Record, and he 
puniſhed for them. For, firſt, in the Information it is laid, “That there 
„were ſeveral Differences and Controverſies between his late Majeſty and 
« divers Princes and foreign States, being his Allies, and the King of 
5 Spain.” I ſhall not trouble you with any thing concerning this; but 
only name the laſt, to wit, the Acceſſion of the Dutch, which leaves it 
where we found'it; for the Time laid in the Information was, that the 
Differences were antecedent to the Treaty of Hanver, which was made 
the zoth of September, 1725. But the Evidence they have produced is 
about a Year after that, to wit, about Auguff 1726; and probably there 
might have been no Difference at all then. 1 ſhall go on to make a few 
Obſervations on the reſt of the Matter charged; to wit, „That he in- 
o tended to diſturb and eiſquiet the happy State of the publick Peace and 
„Tranquility of this Kingdom, and likewiſe to traduce and vilify the 
% Adminiſtration, and his preſent Majeſty's principal Officers and Mini- 
* ſters of State; and to repreſent them as Perſons of no Integrity and Abi- 
* lity, and as Enemies to the publick Good of this Kingdom; and like- 
<« wiſe to reflect on the King:“ Far be it from me to think that his Ma- 
jeſty ought, in any wiſe, to be reflected on; and I think my Client is of 
the ſame Opinion, and that he would abhor any thing to the contrary ; 
and therefore I apprehend, that there is nothing in this Paper (take it in' 
the ſtrongeſt Senſe) that ſhews any Deſign of reflecting on his Majeſty ; 
and ſuppoſe it does on his Miniſters, yet not one of his Miniſters have 
been yet mentioned, on whom the Reflection is ſaid to be made. Some- 
times it is ſaid, that a Reflection againſt the Miniſters is one againſt the 
King : But, with Submiſſion, I think it is not; for Princes may ſome- 
times have the Misfortune of bad Miniſters, as well as private Perſons 
have the Misfortune of bad Servants; but I believe that Nobody can ima- 
ine, that his Majeſty bath any ſuch Miniſters. And then obſerve, 
hat have the King's Counſel opened, with reſpect to the preſent Mini- 
ſters of his Mejeſty? What Evidence have they given of the Defendant's 
refleting on theſe Miniſters in the Hague Letter F I apprehend; there hath 
none at all been given, but what intirely depends upon the Conſtruction 
of that Paper itſelf; and therefore, in Gaſes of this Kind, the Queſtion 
is, How you are to conſtrue that Paper, eſpecially when there is an In- 
formation thereon agaigh any Perſon ſuppoſed to be the Publiſher there- 
of? The Gentlemen of che other Side have told you, that you are to un- 
derſtand it in the ſame Senſe as any other Perſon does; but I apprehend 
you are not to judge ſo, becauſe here is 2 Proſecution againſt a Perſon, 
wherein Facts are undertaken to be proved, which, if done, will ſubject 
the Perſon to Puniſhment ; and that you are to find a Verdict according 
to the Evidence laid before you; for there is a great Difference between 
one Perſon's reading, underſtanding, and judging of it, for his own In- 
formation, and another's doing it, on a Proſecution, in order to convict 
or acquit the Perſon charged: So that the Queſtion here is, Whether you 
think that the Deſendant is guilty of refle&ting upon the preſent Miniſters 
of Great Britain, or not, upon the Conſtruction of that Paper, and upon 
due Conſideration of what follows? though I think he is not: For you 
have heard mentioned to you, from the ſeveral Treaties opened, as well 
as from the Hague Letter itſelf, that there are ſeveral Courts mentioned as 
well as Great Britain; to wit, Pruſſia, France, Spain, and Germany; and 
that the Words | certain Miniſters) may have a Reference to the Miniſters 
of one of thoſe Courts, and not to the Court of Great Britain: And [ 
hope you have a better Opinion of his Majeſty's preſent Miniſters of State, 
than to think that the Expreſſions are applicable to them; and, indeed, 
when you are to make a Conſtruction on that Paper, you muſt conſider, 
and judge for yourſelves, Whether theſe Miniſters deſerve ſuch Things to 
be ſaid of them, or not? And I hope you will be of the fame Opinicn as 
I am of; which is, that they deſerve them not. In the Beginning of 
that Hague Letter the Words are, . A Rumour hath been for ſome time 
e privately ſpread about, that a Miſunderſtanding will ſoon diſcover itſelf 
c between the Allies cf Seville; and that certain Miniſters are endea- 
© youring, &c.”] The Gentlemen on the other Side are pleaſed to ſay, 
that theſe Words [certain Miniſters] muſt be underſtood of the Mini- 
ſters either of Great Britain, or France, or Spain; but I beg Leave to 
ſay, that no ſuch Inference can be naturally drawn, or that' no other 
Miniſters of any other Court can be intended but one of theſe three. 
Then the Letter goes on, and ſays, [“ that certain Miniſters having at 
& length found out, that too cloſe an Union with France, and a War 
ec upon the Foot of the Treaty of Seville, is quite againſt the Grain of 
| *© the People, are endeavouring to bring about an Accommodation with 
ce the Emperor.” ] The Gentlemen ſay, that this muſt be applied to 
the Miniſters of Great Britain only, Gentlemen, I believe any Mini- 
ſter of any Court whatſoever muſt be of that Opinion, and that it is 
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not fitting that there ſhould bea War on the Foot of any T'reaty ; and I hope 
Mm | that 
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( : 
tat all che Miniſters of theſe three Courts are of the ſame Opinion +though 


the Gentlemen would fix it an the Miniſters of Great Britain: 


can I ſee how it can be ſaid or app 


ing Words are mentioned, to wit, [ 
- mentioned as a Reaſon of its being applicable to the My 
lain Have not we had all this time an Alliance, a, cloſe Alliance, with 
France? And can it be ſtrengthened by a further or cloſer. Alliance ? 80 
that, I think, it is more applicable to the Miniſters of other Courts. Gen- 
tlemen, I will take a little Notice of what the. King's Counſel aid, with 
reſpe& to theſe Words [certain Migiſters], They told ou, that they could 
not be underſtood to refer to the Miniſters of France, becauſe that theſe 
Words [** certain Miniſters having at length found out, that too cloſe an 
„Union with France, and a War, NG excluded the Miniſters of France; 
tho' I apprehend, as I have * N e from thence, they are more 
e to the Minikers of other Co 
you, that theſe Words [certain Miniſters] could not refer to the Miniſters 
of Spain, becauſe of the ill Effects which, the Letter mentions, would fol- 
ow, on endeavouring to bring about an Accommodation with the Emperor, 


&« fo 1 think, I may call it) of ſuch a Meaſure, at preſent, will be a Con- 

junction of France and Spain; and a certain Court may have the Mor- 

6c tification to {ce thoſe 1 Courts united againſt them more ſtrongly than 

& ever, by their extraordinary Management, &c. *] Gentlemen, how is it 

poſſible to apply this to the Court of Great- Britain, or its Miniſters, when 

we were, at the ſame. time, in Amity, and Alliance with France ; and like- 

wiſe when there was an Alliance or Treaty entered into between Great- 

Britain, France, and Spain? Was there any Likelihood for us to ſee ſuch 

a Conjunction? Again, the King's Counſel ſaid, that it would be hard 

for us to tell what Miniſters were meant by theſe Expreſſions: To this 1 
muſt anſwer, that | think it will be very hard, indeed, to make a Publiſher 
liable to be puniſhed, becauſe he cannot explain or make out a Piece of 
l News ſent him; eſpecially when the other Side hath got all the 
Treaties of the publick Affairs in their own Cuſtody: For my Part, I know 
nothing about them, and I am ſute that my Client knows as litile; and 
therefore I don't think that this Piece of News is any Reflection on our 
preſent Miniſters, eſpecially if you compare it with their Actions and Me- 
tits; and conſequently you would not, I hope, make a Perſon guilty of 
that, when you cannot ſay, that that Charge is the leaſt applicable to them; 
and I hope that you, and every Perſon here, have a better Opinion of our 
preſent Vinilters z and therefore hope, that you will put ſuch a Conſtruc- 
tion on it, as that it is not a Reflection on them, and conſequently that 
you will not find the Deſendant guilty of publiſhing any Libel againſt 
Jene though he cannot explain that Piece of foreign News. The Gen- 
tlemen of the other Side ſay, that there ate other Parts or Expreſſions in 
the Paper that give a Light to it, ſuch as Germanized Patriots: I don't 
pretend to underſtand the Meaning thereof, and I hope you will as little 
pretend thereto : They ſaid, they who were Enemies to the Miniſtry were 
called ſo; but as they have given no Evidence thereof, you are not to take 
notice of it, Again, they ſay, that theſe Words ( one immediate Effect 
% may be the Seizure of that vaſt Pledge which Spain hath at this time in 
<« her Hands” ] ſerve to explain and refer to the Court of Great-Britain, 
though they have given no Evidence thereof; nor do I ſee why this ſhould be 
applied to Great- Britain only, becauſe there are other Courts or States that 


then they mentioned another Thing, which they wanted to make the Ex- 
preſſion refer to Great- Britain, [which is, “that the Miniſters had been 


carries it back to the T'reaty of Hanover, entered into in September, 1725: 
But I think it proper to remark to you, that the Gentlemen themſelves 
have acquainted you, that, about that time, the Dutch were as much diſ- 
ſatisfied as we were; and therefore I think it is hard to conjeRure whoſe 
Miniſters are meant by that Ex preſſion. Gentlemen, I ſhatl not trouble 
you with further Obſervations on that Paper; but leave it to your own 
Conſideration : Only obſerve, though the King's Counſel were pleafed to 
ſay, that the Hague Letter was of an Eugliſb Growth, yet they have not 
roved it to be ſo, nor have they told you who is the Author of it; though 
think, from the Import of it, it plainly appears to be of a foreign Growth, 
and is placed under the Article of foreign News: And we can prove, that 
2 we had not been deprived of the Means of doing it) the Letter came 
rom abroad as a Piece of foreign News: for you are to conſider, that when 
the Defendant was ſeized upon that Account, the Perſons employed there- 
in broke open his Scrutore, and ſearched his Pockets, and took away, in a 
moſt unwarrantable Manner, his Papers and Letters, and other Things, 
which they ſtill retain; and, amongſt the reſt, this Hague Letter, which 
has deprived him of ſome Part of his Defence, by diſabling him to produce 
that Letter, though he is expected to produce that original Letter ſtill, 
which is impoſſible to be done now ; therefore we expect, when you con- 
ſider theſe Circumſtances, that you will, in point of Evidence, expect leſs 
from us, and more from them. I ſhall not trouble you, at preſent, any 
further. My Lord, I apprehend they have failed in the Deſcription of 
their pretended Libel : "They have ſtiled it a certain falfe, ſcandalous, and 
ſeditious Libel, (intituled, N“. 235, The Country Journal; or, the Craftſ- 
man, by Caleb D' Anvers, &c.) I apprehend that this Number 235, being 
at the End of the Paper, cannot be the Title, or any Part of it; I believe 
there have been ſome Precedents to the contrary. 

Lord Chi f Fuſtice. I don't know how you, or any other Perſon, can 
diſtinguiſh one Journal from another after a better Manner: I ſhall not go 
contrary to my own Conſcience, nor overturn the Opinion of thoſe before 
me: If you think otherwiſe, you know where to apply to. 

Mr. Boetle. My Lord, and Gentlemen, I am alſo Counſel for the De- 

ſendant: And though he is the Perſon that is now more immediately ſtand- 
ing before you, and concerned in this Profecution ; yet I think it is not 
confined to him only, but will extend to Things of a more publick Na- 
ture, and conſequently to the Publick in general ; I mean the Suppreſſion 
of the Liberty of the Prefs, which Liberty hath been always eſteemed as 
a great Privilege, and of great Advantage to this Nation : That this Pro- 
ſecution is of iuch Extent, will appear from the Paper itſelf complained 


ied 10 our Miniſters, when the fallow- 
that certain Miniſters having at length 
* found out, that too cloſe an Union with ee y ſhould this be 

linifters of Great-Bri- 


urts than our's. Then they told 


one N is called a neceſſary Effect: [ Another neceſſary Effect (for 
nk. 


have conſiderable Stocks and Effects, that may be applicable thereto. And 


& undoing what they had been doing for five Years paſt; ] which they ſay 
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niſters; or that any of you, I hope, hath ſuch Thoughts concerning the 


Paper; becauſe you have heard already, that theſe Things may be appſi 


| of, and the Evidence gelating thereto. The/Caſs hach been fuliy come 
| by the Gentlemen on che other Side,..with.mapy;Agyravations:prewedy 


b 


ti 
1 i 


ing to bring about an Accommodation with the quent Thel 


I beg Leave to ſay that you are not; for when you are in a Coffee- ho 
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to be attending it; and theſe Apgravations are ave-confined t wis Pac] 
only, but extend to all, the other News-papers in general And D 
have the Liberty to mention the common Opinion of Mankind, wich rela, 
ion to this Weekly Journal, believe that Aſſertion uf its being 2 falt, 
. * and ſeditious Paper, would be thought groundleſs ; but tha 
it hath tended very much to theit Satis faction, in forcign-and:;home A. 
fairs. But we are now confined to this Paper, Which is dated the 2d 00 


January, 1730. Gentlemen, this Paper contains a Paragraph; of foreign 


News, or Intelligence; for ſuch are oftentimes of Uſe to theſe h⁰ dy fe 
in op. Trade: Now, this foreign Intelligence cumplained of, and for mth 
which the Defendant is proſecuted, is not -politively-ullerted as a Tru "at 
but only as a Saying ; [** A-Rumour bath: been for ſome time ſpread 3 of 
dout privately, Sc.] Beſides, it is added in che Concluſſoh there * 
J“ I cannot take upon me to juſtify che. Truth of this Report; but, a N 
<< hath been pretty confidently bu ed about, I thought proper do Jet yay ph 
c know what is ſaid upon it; and if it ſhould: appear to have. any Fou. or 
<< dation, you may expect to hear further from me on the Subje&.” Ges. Tu 
tlemen, the Information contains two Charges, with to. this Paper; 1 
The firſt is, for ſpreading falſe News z and the ſecond is, for publiſhing wi 
a falſe, ſcandalous, and ſeditious Libel againſt his Majeſty's Adminiſtratm for 
of the Government, and againſt his principal Officers arid Miniſterz g Per 
State, and alſo againſt the Treaty of Seville. Gentlemen, as tbeſe Thing Oe 
are only aſſerted and averred in the Information, by Innuendoes, it is in. He 
cumbent on them to prove them: And, in order to this, they have pro Sal 
duced this News- paper, which is publiſhed: for the Entertainment and Us Ne 
of the Publick, containing foreign and home News, or Affairs; mis 
which there is a Paragraph which ſays, (as from the Hague) [ A Rue Pie 
** hath; been for ſome time privately ſpread about, and begins to gain Cy. Gal 
dit here, that a Miſunderſtanding will ſoon diſcover itſelf between the int 
Allies of Seville; and that certain Miniſters are endeavouring to bi Lot 
o abqut an Accommodation With the Emperor. ] This is all that is ob 
ſerted; for all the reſt of the Letter are only as an induction, or Iriferency befc 
drawn from the Suppoſition that ſuch a Piece of Intelligence is true; auf Thi 
if ſo, then it ſays, that che Conduct of theſe certain Aliniſters' hath be We 
wrong before, and bath occaſioned unneceſſary Expences to be laid * 
and will occaſion further Expences to be leid out; and adds, [.I am a 
<« from deſigning to inſinuate from hence, that an Accommodation with 80 ' 
the Emperor is a wrong Meaſure ; on the contrary, I with it ha "aq 
been thought a right Meaſure long ago.] And in another Part of if 5 
he ſays, [“ and though it muſt be Set fd to be very deſirable at pre _ 
e ſent; yet it ſeems to be attended with very fatal Conſe „ and 


ce moſt inſuperable Difficulties.“ And then he mentions the Conse 
quences ; as the Interruption of Trade, and the Conjunction of Fra 
and Spain againſt a certain Court, in general, without naming it; and ah 
ſome other Effects or Conſequences; but then 'thefe Eſfedts or Con 

quences are all upon this Suppoſition, that theſe certain Miniſters do bring 
about an Accommodation with the Emperor; though ho adds, at the Ct 
eluſion of the Letter (as I faid before) [. that I cannot nale upon me N 
« ;uſtify the Truth of this Report; but as it hath been pretty confides 

1 | £2 | b | 

e buzzed about, I thought proper to let you know what is ſaĩd upon it ; u 
« if it hould appear to have any Foundation, you may expe to hear fus 
ther from me on the Subject.”] Now, Gentlemen, the Queſtion is 
Who is meant by theſe Words ¶ certain Miniſters]? And by the way, thou 
it is ſaid in the Information, that this Piece of foteign News was a bi 
Reflection on his preſent Majefty, yet I cannor fee any Thing therein thif 
hath the leaſt Tendency to ſuch.a Reflection; nor is there indeed ſo mud 
as the Word [ Majeſty], or { King of Great- Britain], or even the Word ſ BÞt 
tain] itſelf, in any Part of that Letter; nor hath there been the leaſt En 
dence offered to you, that it does any ways refle& on his Majeſty ; fo thi 
this does not fall under your Contidainien ) And this being laid af 
the next Thing to be known is, what Minifters thefe are that are meant 
theſe Words, 8 and that certain Miniſters having at length found w 
<« that too cloſe an Union with France, and a War upon the Foot of t 
Treaty of Seville, is quite againſt the Grain of the People, are endeays 


formation hath averred, that by theſe Words ¶ certain Minifters] are implidl 
and meant the principal Officers and Miniſters employed and intruſtedY 
his preſent Majeſty ; but who are they then? To be ſure it will not 
faid, that the Paper does in the leaſt mention them to be our preſent 


as to believe that they are guilty of that which is charged on them by 
Information: Nor do I think that they are meant by other Parts of N 


to the Miniſters of other Courts and Countries, as well as England or Un 
Britain. The Paper hath left the Meaning very much in the Dark, 
to a ConjeQure only; for it may refer to one Set of Miniſters as well 


another. I ſay, Gentlemen, that the pretending to aſcertain or determi 

whoſe Miniſters are meant by theſe general and indefinite Words, is att 

beſt only a Conjecture. od with Submiſſion to my Lord's Directions private 
Judgment, I mutt tell you, that with relation to Scandal or Slandet, | turbanc 
Law Jays it down as a Rule to be obſerved, that there are two Things greg 2 
ceſſary: The firſt is, that the Perſon, of whom the Slander is uſed or poi 3 
ought to be certain, and ought not to be left to People's Imagination Will . Repro 
Conjectute: And the next Thing is, that the Slander ſhall be eridentz f tuted b. 
plain from the Words themſelves, and not ſupported by any Innuendo l the Kin 
they muſt be plain, poſitive, and direct. You have been told, that you chat 6 
to underſtand this Paper, as every common Reader in a Coffee-houſe; by what 


ou have the Liberty to conjecture and gueſs at the Meaning of a Piec 
News: as well as any other Perfon there; and Nobody can de fubjed 
any Puniſhment, if you are miſtaken therein: But when you are het, 
A Court of Judicature, you muſt confider that you are upon your Oath,? 
that you are not to take that Liberty to conjecture or gueſs: at the 
ing of Things; becauſe, if you happen to be miſtaken in your Conf 
ture, you will make him guilty of the criminal Charge which he is acc 
of, and ſubject him to the Puniſhment inflicted thereon ; and you ate N 


— 
* 


F ack 


„ 
* l L * 


+ 


4 25 Ns Ne 5 * 
L a act A 80 4 E 55 4 8 ; # 5 
1 if oy 5 . ws ” c "—_ 
. you * 3 5 * AY: * 
. . F _ L * \ 
K) L 


ce, that, in Scandal, the Law requires 
2 — len flandered,” and "the ſcindatous Werds themfeſves, 


1 to; be certain; and not want Innuendos to make them out ; and that 
ought. © nefther to alter, CRE: 1 9 8 1 9/4 the Seuſe of the 
ei! woulck be unjuſt : And, in- 


F,auerdo onght r-to Alter, en! 
| — When oo -or defeAive, becad 


cio tim; eſpecially where the Words ſpoken may be applied and re- 
. mere Ways than one: So here, in fixing a Meaning on the Words 
Teertald Minifters J, which the Information, by an!] hnuendo, explains to be 


2 


the principal Officers aud Minifters employed by his ES, | xjeſty, you 
ers 


ware to coliſider whether theſe Words way not be applied to the Miniſte 
Ir other Courts and Countries; and li 


158 y his Majeſty at Sea or Land ? Or are they bis Miniſters at Home 
or Abroad ;'or whether they are his Officers civil or military? Now, Lay, 
ſuppoſe you ſhould find this Paragraph of foreign News to be a Libel, or 
1 Scandal thrown upon his Majeſty's Officers and Miniſters (as [ hope ou 
will not), can you ſay or declare on Oath, who are the particular Per- 


ors thus Nandered or defamed ? Have you any certain Rule, by this Pa- 


or. to gude your Judgments? Can you ſay, on your. Oath, with any 
Pains, Ihorher theſe Officers or Miniſters, 10 0 ed, of 
Home or Abroad, or civil or military? Again, I ſuppoſe, for pl oy wala 
Sake, that though you ſhould” be of Opinion, that this Piece of foreign 
News is a Libel or Scandal upon his Majeſty's Officers or Miniſters ; 
et 1 ſubmit it. to you, whether you can ſay, on your Oaths, that that 
iece'of News, contained in this Journal, does amount to a falſe, ſcan- 
dalous, and ſeditious Libel, as it is aſſerted and averred, by an innuendo, 
in the Taformarion ? And T ſubmit it to you, with all Deference to my 


Lord's Judgment and Directions, whether it is not incumbent on them to 
prove, that that Piece of foreign News is falſe, ſcandalous, and ſeditious, 
before you can find it, by your Verdict, to be ſo? And, indeed, the chief 


Thing in this Paper, or Letter, that the Defendant is charged with in 
the Information, is, (“ That a Rumour hath been for ſome It 
« vately ſpread about, that certain Miniſters are endeavouring to bring 
x about an Accommodation with the Emperor.” ] I ſay, this is the chief 
Thing that is mentioned in the Hague Letter; though, in the Conclu- 
ſion of it, it is ſaid, [4 I cannot take upon me to juſtify the Truth of 
«this Report.” ] For all the reſt of that Letter (as I ſaid before) are 
mentioned, or ſet down, only by way of Concluſion or Inſerence, that 
ſuch and ſuch Things will be the Effect or Conſequence, if theſe [cer- 
tain Minifters] can * about that Accommodation with the Emperor. 
Now, let us take it either Way; ſuppoſe that, at the Time of the Publi- 


| dition of this Hague Letter, that this Accommodation or Treaty with 


the Emperor had not been brought about; how can it be ſaid to be falſe, 
and ſo on, when the Letter does not affirm it for a Truth ; but only ſays, 
that [“ a Rumour hath been for tome Time. privately ſpread about, that 


certain Miniſters are endeavouring to bring about an Accommodation 


& with the Emperor ;”] and adds, in the Concluſion of it, [“ that he 
& cannot take upon him to juſtify the Truth of this Repott.“] And then 
let us ſuppoſe, that they were endeavouring to bring about that Accom- 
modation or Treaty with the Emperor; and that it was actually brought 
about and concluded about the Time of the Publication of that Letter, 
which was in the Year 1730; then, to be ſure, the Allegation was true, 
and therefore could not be falſe and ſcandalous, or ſeditious. As to that 
Accommodation or Treaty with the Emperor's being true, I hope we ſhall 
ive you full Satisfaction, notwithſtanding the great Difficulties that the 
Defendant at preſent labours under: We ſhall give you the beſt Evidence 
that the Nature of Things will admit of, and which is always allowed to 
be ſufficient ; for there are ſome Things which are ſelf-evident, and there 
are ſome Things that carry in them what every body knows. 5 
Lord Chief. fee I don't altogether know what you aim at: I ſhould 
be glad to know how you would really underſtand theſe Expreſſions. And 
as for your ſaying, that you can prove what is charged on the Defendant 
to be true, it is my Opinion, that it is not material whether the Facts 
charged in a Libel be true or falie, if the Proſecution is by Indictment or 
Information ; an that Writin or Printing may be libellous, though the 
Scandal is not charged in desk Terms, but only ironically; or although 
there be only the initial Letters of the Name, or even a fictitious Name, 
if the Jury plainly perceives it to point at a particular Perſon ; and that 
hot only the Contriver and Procurer, but even the Publiſher of a Libel, 
we puniſhable ; and that even a private Man's Character is not to be ſcan- 
dalized, either directly or indirectly; becauſe there are Remedies ap- 
pointed by the Law, in caſe he has injured any Perſon, without malici- 
oully ſcandalizing him in his Character: And much leſs is a Magiſtrate's, 
Miniſter of State, or other public Per ſon's Character to be ſtained, cither 
directly or indirectly; becauſe the Law hath pointed out another Remedy 
than publiſhing Libels, if they have injured any Perſon, either in a public 
or private Capacity; aud the Law always puniſhes Libels, even among 
private Perſons, becauſe they low from Malice, and tend to create Dit- 
turbance, Quarrels, and Revenge between them, their Families and K in- 
dred, and diſturb the public Peace: And the Law reckons it a greater 
Offence when the Libel is pointed at Perſons in a public Capacity, as it is 
a Reproach to the Government to have corrupt Magiſtrates, &c. ſubſti- 
tuted by his Majeſty, and tends to ſow Sedition, and diſturb the Peace of 
the Kingdom: Therefore, I ſhall not here allow of any Evidence to prove 
that the Matters charged in the Libel are true; for I am only abiding 
by what have been formerly. done, in other Caſes of the like Nature, If 
you think it wrong, apply to the Court, and they will do you Juſtice, 
Mr. Bootle. My Lord, then I muſt ſubmit it to your Lordſhip, whether 
this will not tend to the utter Suppreflion of the Liberty of the Preſs, 
which hath been ſo beneficial to the Nation in general : And, my Lord, 
I humbly apprehend, tho” a Publiſher of News happens to be miſtaken in 
What he publiſhes, it cannot be called malicious nor ſeditious, eſpecially 
When no particular Perſon is mentioned; but only an Error, committed 
thro? lznorance, or Miſrepreſentation of his Correſpondents. Again, my 
d, if the Defendant is not allowed to bring in his Evidence that ſome 
arts of his News are true; then, if he is tound guilty, ke is found guilty 
I 


Pe printing and publiſhing a Lite 


chenever an Innaecndo is allowed, in other. Caſes, to explain à doubt- 
201 liter it mould be rather in Favour of che Perſon aecuſed than 


likewiſe to conſider, Whether theſe 
Words [certain Miniſters]. (ſo underſtood by the Information to be his 
$) are to be under ood or meant by thoſe Officers or Miniſters em- 


efamed, are thoſe at 


ime pri- | the Information; anc | 
| for foreltalling true News, and not for publiſhing 


ws 4p 8 1 ; F Fa * 
„Oe. (270) 
"of all that is Uhiarged'on bim Fa though he is only guilty 
of Part thereef. Ithink this Tvidence will be 9 between particular 
Perſons, with relation to their private Affairs; for they will not be found 
| on of the Whole, when they are ovly guilty of a Part; and why 
Thould not the fame be allowed with reſpe& to public Afﬀuirs? As the 
"Star-Wiamber'is now aboliſhed, 1 don't know how far that Doctrine may 
be'adhered to. I ſhould be glad to have one Inſtance or Authority of this, 
aid of there being no need to prove News to be true; and alſo where a 
Publiſher of News is not allowed to ſay that this Piece of News is true, 

becauſe it relates to the public Affairs of the Nation. Is there no Diſtine- 
tion to be made between falſe News and true News ; and cannot we now 
animadyert, or take notice of publik Affairs, and inſert them in the Pa- 
1752 as well as formerly? If this is the Caſe, it will be of dangerous and 
atal Conſequence indeed, if Matters of State, ot public Afﬀairs, are not 
to be meddled with, or ' inſerted in the News- papers, notwithſtanding 
they ate true, but at the Peril of him that does it? They may as well, at 
once, take away the Liberty of the Preſs; and then we ſhall all live in 
Darkneſs and Ignorance, which, may occaſion Diſorders enough in the 
Nation. herefore, I ſubmit it to your Lordſhip, whether this will, not 
'be of dangerous Conſequence, to puniſh a Perſon for penny true 


News as well as falſe; and whether it can be juſtly ſaid in the Informa- 


tion, that the Defendant intended to publiſh falſe News? ; 
Mr. Strange. My Lord, 1 beg Leave to call a Witneſs or two. It was 
Infrnuated, by the Gentlemen on the other Side, that the Extract of the 
Hague Letter was of the Growth of our own Country ; and put it upon 
us to prove that it came from the Hague, by producing the Letter itſelf, 
My Lord, in order to take off that Imputation, it will be neceſſary to ſhew, 
that they have put itout of our Power to do ſo; therefore our {2 Eck will 
be, in the firſt Place, to ſhew, that when the Defendant, Mr. Francllin, 
was taken into Cuſtody by the Meflengers, they broke open the Deſend- 
ant's Scrutoire; and, I think, they affe ſearched his Pockets, and took 
away his Papers, and among which were Letters, and this amongſt the 
reſt. The next Part of our Evidence ſhall be to prove, as have been 
opened, that we have publiſhed true News, and not falſe, as is charged in 
the Information; and, indeed, the Information ought rather to have been 
Kalle News; for the en- 

deavouring to bring about that Accommodation with the Emperor took 
Effect: For, my Lord, we will ſhew, that we applied in a public Man- 
ner, chat the Defendant might be at Liberty to take Copies of the Trea- 
ties of Hanover, Seville, and Vienna, in order to make ule of them at his 
Trial; and when we had taken all proper Methods to have Copies of 
them, we were told, that the Treaty of Vienna was a ſecret one, and not 
95 made public, and conſequently not inrolled in any of the public Of- 
ces; and that no Copy could be given of it, to produce in Court: 
When we have proved this, we hope it will be ſufficient to ſhew, that we 
have not publiſhed falſe News, as charged in the Information; eſpecially 
as we have done all that can be be done, in order to produce a Copy 


thereof. | | 
a Call 1/illiam Aytrs. (Tho a! pears.) 
Mr. Strange. Do you know the Defendant, Mr. Francklin ? 
Mr. Ayers. Yes. : | | 
. Mr. Strange. Was you preſent when he was taken into Cuſtody, for 
publiſhing the Craftſman the 2d of Fanuary, 1730? 

Mr. Ayers. Yes. | ORE | 

Mr. Strange. Will you give an Account of what happened? _ 

Mr. Ayers. The Meſſengers came to my Houſe, for I was a Conſtable, 
and defied my Afﬀſtance, to go with them to Mr. Franklin's, which I 
did; and they ſearched for Papers in his Houſe and Shop, and they broke 
open his Scrutoire, and took away what Papers they could find; and Mr, 
Francllin deſited them to leave ſome of the Papers, E they would be 


of Service to him, but not to them; but they would not, but took them 


away. | | | | 
Mr. Strange. Did he endeavour to ſave his Papers as much as he could? 
Mr. Ayers. He did not; but his Wife endeavoured to do it, by ſnarch+ 
ing at them, though to no turpoſle. 
Ir. Strange. Did they ſearch his Pockets? 
Mr. Ayers. I did not obſerve them do that. 
Mr. Strange. Did they ſuffer him to take an Account of theſe Papers, 
in order to know what they were? Mr. Ayers. No. 
Mr. Strange. Do you know what they did with theſe Papers? 
Mr. Ayers. No. | 
Mr. Strange. Did you go along with them? Mr. Ayres. Yes, 
Mr. Strange. Did-you know they were Mi-fſengers ? | 
Mr. Ayers. Yes; he ſhewed me his Authority, and told me that he was 
the King's Meſlenger. 4 
Mr. Strange. Hath Mr. Francklin had them again ? 
Mr. Ayers. I believe not. | 
Mr. Strange. Hath he aſked for them ?---Mr. Ayers. I know not. 
Strange. Were they ſcaled up or not? 
» Ajers. I cannot remember that, | 
Strange. Was Mr. Francklin deſired to ſet his Seal to them? 
Ayers I cannot be ſure; but I believe he was not deſired to do ſo. 
Strange Where were theſe Papers found? big 
Hess. I think they were in the one End of the Shop; they were 
wrapped up in a Bundle. f | 
Mr. Strange. Was the Inſide of them printed ?---Mr, Ayers. I know not. 
Mr. Strange. Call Thomas Rew!iins. (Wha appears.) 4 
Mr. Att. Gen. My Lord, I find that they are to call this Witneſs to 
prove that they deſired Copies of the  reaties ; which is to no Purpoſe, 
and cannot be allowed. 
Lord Chief Fuſtice. | am very well ſatisfied, that I cannot admit it. 
Mr. Strange. My Lord, it is only to ſhew, that the Hague Letter was 
not à Piece of falſe News. 1 4 R 
Mr. Attorney General. My Lord, did ever any Man think it neceſſary 
to prove every Part of the Libel, when it is not material whether the Mat- 
ter, or ſcandalous Words, or News in the Libel, be true or falſe, or 
charged in direct Terms or not; or whether the Perſons be named, or 
only pointed at, as have been already hinted; though Mr. Bootle has 


called on me to ſhew ſome Authority or Precedent for ſome of theſe 


Things ? 


——— 
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Things P f do fag, that on the Caſes mentioned in the gik of Cate: Ru- the 14th May, 1669, there was a. Wit of Error, andthe Judgment or ge 

5 857i Pp. 155. and alſo in Hobart; Reports, p. 21 5. ok 77 of An e Jay, 1669, bs J dem or Sep. 
. Reports, p. 167. and gth of wat Ber an} rd The fit 

- every Libcl is made either againſt a private * 


ſevere Puniſhment; and if it be ma 


Lord Chief Fuſtice. T am of the ſame Opinion as before. 


niencies that the Printer or Publiſher of News-papers lie under; and I 


all Parts of the Country, and likewiſe from foreign Parts, for the Ad- 


ther from him. Again you will conſider, as have been already mentioned 


; we * . : * ; 225 i R +#- 
14 5 0 Y 0 * 7 0 
525; 1 * * my * WN 2 TIES. \ 


l 


ſt ay, That 
e | an, or againlt a Magiſtrate 
or publick Perſon: If it be made againſt a private Ferſon, it delerves a 
42 sgainſt a Magiſtrate, or other pub- 

"lick Perſon, that is ſtill a greater Offence, and deſerves a greater Puniſh- 
ment; becauſe this concerns not only the Breach of the Peace, but is 2 
Scandal to the Government, The other Reports take Notice of the other 
Points which I have mentioned: And I mult ſay, that it would be the 
moft abſurd Thing in the World to imagine, that the Law had taken a 

better Cate of the Character of a private Perfon, than of a Magiſtrate, or 


1 J and intruſted by his Majeſtyi n the Affairs of | whatſoever; for your Lordſhip may remember, that Mr, Smit 
ubmit it to your Lordſhip, whether ſuch an Evi- | | 


tate. Therefore, I 
- dence, to prove that the News publiſhed is true, ought to be admitted. 
Lord Chief Juſtice, I have given Mr. Bootle my Opinion already about 
it; and if it is not according to their Liking, they know where to apply 
10 have it br ie 2h 1 * N . Fi | 
Mr. Beth; My Lord, if effect, it hath been called an Abſurdity to 
think, that ſpeaking the Truth of any Magiſtrate, or other publick Perſon, 
in the News, can go unpunithed ; becauſe if that Magiſtrate or publick 
Perſon have done any Injury, then it was ſaid; that there is a Remedy pro- 
vided another Way than by publickly expofing him, and defaming his 
Character; as well as there ie a Remedy provided ſor having Satisfaction 
of a private Perſon, for any Injury done by him, without ſeandalizing 
him, directly or indirectly, in any publick Paper. But I ſhould be glad 
to know how it muſt be gone about: For Example, here is a principal 
Miniſter of State, that hath injured a Perſon that is a Publiſher of a Paper; 
Where can he have Redreſs, ſuppoſing the Parliament not fitting f 


Mr. Selicit:r General, I thought, that really ſuch a Thing as that 
would not have been taken Notice of; becauſe it is plain to every Perſon, | 
that we have a Remedy againſt a Miniſter of State, as well as againſt any 
other Man, without defaming him publickly ; and likewiſe any Author, 
Printer, or Publiſher, or other Perſon, may apply to a proper Place 
for a Remedy againſt him, if they think that % Const, or Jury, have 
not done tens Juſtice 7 e f 
Mr. Noel. My Lord, I beg Leave to ſay a few Words on the Defen- 
dant's Behalf, It is well known, that the Deſign of this Paper of the 
Craftſman, which is publiſhed weekly, is to entertain and benefit the Pub- 
lick, and I believe it has anſwered theſe Ends: And 1 hope the Jury will 
conſider the Intention thereof, with the Circumſtances and Inconve- 


hope you will conſider the Defendant only as a Collector of News from 


vantage of thoſe People here that trade to and from thoſe Parts; and that 
it is poſſible for the Defendant's Correſpondents, after all the Care they 
have taken, ſometimes to be a little miſtaken in their Intelligence, or not 
ſo correct in wording them as they ought or wight be, without any In- 
tention or malicious Deſign of Injury to any Perſon; and therefore, if 
ſuch Things were to be always punctually and preciſely ſcanned, and the 
Printers and Publiſhers thereof proſecuted, and ſubjected to Puniſhment, 
it will be of very dangerous Conſequence ; becauſe we ſhould not have any 
Intelligence or News-papers at all, and conſequently be ignorant of what 
happens daily at home or abroad, and thereby occaſion an Interruption 
in Trade, ſo beneficial to this Nation; Beſides, it is hoped: that you will 
conſider, that this Piece of News, in the Hague Letter, is not Jaid down 
as a Truth to be depended upon, but'only as a Rumour that had been 
ſpread.about in that Place: And the Writer of the Letter adds, in the 
Concluſion thereof, that he does not take upon him to juſtify this Report; 
and that if it ſhould appear to have any Foundation, he ſhould hear fur- 


to you, that the Parts of the ſame are applicable to other Courts, and that 
it cannot be applicable to Great-Britain, or its Miniſters, without Innu- 
endos, which are not to be uſed in Proſecutions for Slander or ſcanda- 
lous Words. Alſo conſider, that they could not draw an Innuendo in the 
Information to include his preſent Majeſty; nor have his Counſel. pre- 
tended to ſhew any Evidence, that the Hatue Letter had any Tendency to 
reflect that Way; and, indeed, the Innuendo to include his Miniſters is 
very far fetched, and very much forced. Beſides, the Writer of that Letter 
does ſeem to approve of theſe certain Miniſters Meaſures of endeavouring 
to bring about an Accommodation with the Emperor, by ſaying; [“ That 
ce it muſt be confeſſed, that theſe Meaſures are very deſirable at preſent.” ] 
So that, upon the whole, I cannot ſee that the Letter is applicable to our 
Miniſters, or that it contains a Libel upon them, or that it any ways an- 
ſwers their Character; and I hope, Gentlemen, that you will be of the 
ſame Opinion in your Verdict. a IS LG 77% 
Mr. Tayl:r. My Lord, I hope your Lordſhip will likewiſe indulge me | 

with a very few Words on the Behalf of the Defendant : As the Govern- 
ment is concerned in this Cauſe, ſo the Liberty of the Subject is alſo greatly 
concerned therein, T he Facts which you, Gentlemen, are 3 are, 
whether the Defendant, Mr. Franctlin, printed and publiſhed this Paper; 
and whether you can, upon your Oath, ſay, that it is a falſe, ſcandalous, 
and ſeditious Libel; and, for that End, it will be neceſſary that you take 
the Paper into your ſcrious Conſideration, not as it is inſerted in the In- 
formation, with a great Number of Innuendos, but as it was originally; 
and fee if it contains any ſcendalous Reflections on our preſent Miniſters 
particularly, Gentlemen, it is not ſufficient to fay, that the Information 
is a Libel; but you are to judge of its being one by the Words themſelves, 
and as they ſtand in the Paper abſtracted from the Innuendos ; and I do 
ſay, that it will be impoſſible to find it a Libel on our preſent Miniſters, if 
you judge of it ſo; for there are no ſuch Words therein as the Miniiters 
of Great- Britain; I believe there are no leſs than thirty ſeven Innuendos 
in this Information, and you cannot find it a Libel when ſtuffed with 
theſe Innuendos. Gentlemen, in the former Part of it, you will be pleaſ- 
ed to obſerve, that they lay, that the Defendant is a conſtant Publiſher of 
theſe Libels; and yet they have not proved that ſo much as one of them 
was ever fold by the Defendant himſelf. And, Gentlemen, with reſpect | 
to the Innuendos, it is to be obſerved, that there was a famous Cauſe in 
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tence reverſed ; arid their Lordſhips declared, that Tnnuendos ought. 

| be. allowed. Nor are you to 4 it here, on Dae 
may do in a Coffee-houſe by Conjectüres; therefare 1 hope, Upay 
W Ns of theſe Things, that you will not find this Piece of New 
a Libel: WE Tarts JJ ; 
Ar. Aitorney General. My Lord, I beg Leave to make à ſhort Reply: 
not for what they have ſaid, nor for our want of Proof ; but I think k 
) 1 hings very ſtrange which they have inſiſted On. One of them is, tha 


Pierce uled to have about 7 J. worth weekly; 
the Collectors and Servants at the Stamp-Offec, 


thereo 
meant 
p!;cab| 
the O1 
F elony 
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ment, 
Court, 
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that theſe certain Miniſters are charged with Perfidy in breaking that Liemen, 
* who, to be ſure, muſt be one of theſe three Courts, Great-Bri- Wi iſtind 
tain, France, or Spain, who were empowered to make it; for no other er, th 

on, an 


ould a. 
ion? A 
Ling hi 


* * 
This 


nor the Miniſters of Spain, that he thus charged with CO in ene 


„ 
A 


have the Mortification to ſee theſe two Crowns united againſt them mot Wire, 
ſtrongly than ever: This, as I ſaid before, amounts to a D-monſtration, WM "+5 'v 
that neither the Miniſters of France nor Spain are charged with that Pei. ph: 
fidy, in breaking that Treaty: If fo, then there is but the Minifters d bars 
one Party left, to wit, of Great-Britain; and I muſt fay, that it is 8 preſent. 
plain as if the Miniſters of Great Britain had been in expreſs Words. Ge- Lo pr 
tlemen, this is no forced nor ſtrained Innuendo; but an Innuendo that r 


naturally and neceſſarily flows of itſelf, and which you all cannot bi publih 
preſently draw. Gentlemen, there are other Parts of the Letter, wich ©» r. 
ſerve to ſupport and confirm this Conſtruction, which I mentioned in dE 
Opening; ſuch as theſe, to wit, that another Effect of that Perfidy woull 
be the Seizure of that vaſt Pledge, which Spain hath at this Time in MS be Je 
Hands; and that theſe Minibhers were undoing every Thing they had been © Riders 
doing for five Years paſt ; which carries it back to September, 1725, WW © ic wa 
the Treaty of Hanover was concluded, It was ſaid, that you muſt nd Which th 


underſtand it as you would do in a Coffee-houſe, becauſe of its dznzerowil sf. <*x 
Conſequences. To which I anſwer, That there is no more Danget i which th, 
underſtanding Things here than there, if they are plain (as this is), e Defe 
do but exerciſe their Senſe and Reaſon in both Places. Gentlemen, I Joſeph ( 
you acquit the Defendant, you muſt ſay on your Oath, that the Lau N © 

Writer did not mean the Miniſters of Great- Britain; and can you 1 2 
that he did not, and that it is not applicable to them? I told gr; to 
in the Opening, to this or the like Effect: That Writing or Printil . eber, 

may be a Lidel, though the Verſons are not particularly na — 


therein; and that it is no hard Matter to ſcandalize any Peu 


in King Cbarles the Second's Time. In 


A 1 > 4 


Fears and therefore the Defendant's Counſel telling you that it is doing 
eople Harm to brin 3 in dx Innuendos, is only amuſing you wi 


the like Methods. I told you of the Caſe of Mr. Mis Journal, in 1728: 
' 1+ was a ſcandalous Libel, under the fictitious Names of Eſre F and Sofbi ; 
which the Jury underſtood plainly to be ſo, and e 75 in their Verdict 
accordingly againſt the Printer and Publiſher thereof *®. I ſhall mention 
another Gale, of Mr. Matthews the Printer, for High-Treaſon: This was 


Chevalier de St. George There are a thouſand Chevaliers in the World, 
Crime. than High. Lreaſon. There were eleven Judges, I think, that fat 


* 


they underſtood the Queries publiſhed as every common Reader would; 
ger the Jury, being convinced in their own Conſcience, underſtood it in 


L the ſame Manner; I mean, no leſs a Crime than High Treaſon, and he 
f. was executed for the ſame. And, indeed, any Man may write Treafon 
* at his Pleaſure, after that Manner, if there was not this Way of conſtru- 
d ing it. Again, it is ſaid, that this cannot be a Libel, though the Words 


were underſtood to be applicable to the Perſons mentioned in the Informa- 


1. | tion z becauſe what is affirmed in the Letter, about the Accommodation 
nk or Treaty with the Emperor, can be proved to be true: As to that, I muſt 
Ni ſav, that it is no matter whether the Words be true or falſe, if it is publiſh- 
ed as a Libel, and the Proſecution be by Indictment or Information. Then 
ht it bath been ſaid, that the Defendant is a Publiſher of News, and that this 
ib. Letter was ſcht to him from the Hogue, and that he inſerted ir as ſuch in his 
ing Journal: As to that, I do fay, that if this Letter had been really ſent to 
ls, him from the Hague, it would be ſtill a Libel ; becauſe it is not in his 
up- Power to publiſh what he pleaſes, or what may be conſtrued defamatory, 
els, let it come from what Quarter it will, whether from abroad or at home; 
roof for, as I ſaid before, it is no Part of his Trade to ſcandalize whom he 


(its pleaſes, But they have not even proved, that that Letter was ſent to him 
zath from the Hague: All that they have done it, that they have called a Con- 
nee; ſtable, who ſays, that the Meſlengers ſearched for Papers, and took away 
ſome; but does not ſay that they were written Papers, or that this Hague 
(rs, Leiter was among them; no, the Papers he means were only ſome crimi- 
d by nal CI eſides, if any other Thing had been ſeized, ſuch as that 
it be pretended Hague Letter, upon Application made to his Majeſty, or the Se- 
per, cretaries, he might have had them returned; but the Gentlemen do not 
pretend that they made any ſuch Application. Then they ſay, if this Piece 
MY of News is deemed as a Libel, it will have a bad Conſequence for no Per- 
Jon will print any News at all, and then the People will not know how 


have Things cr Affairs go: This is very extraordinary, indeed ; for the Defen- 
aper, dant is not charged in the Information for publiſhing the Piece of pretended 
there News, to wit, ( That a Rumour hath for ſome Time privately been ſpread 
Con- about, Cg.“ ] No; but he is charged for making an Application, and 
ſent WT faying, that the Miniſters are guilty of Perfidy, and ruining their Coun- 
1 not WS try, Oc. Next, Gentlemen, I would have you to obſerve, that it is no Part 
le to of your Office to confider or determine, whether this Hague Letter is a Li- 
[ers bel or not (though the Defendant's Counſel infinuated that it was a Part 


thereof): You are only to conſider, whether the Expreſſions therein are 
meant to refer to the preſent King and his Miniſters, and are properly ap- 
plicable to them, But whether this amounts to a Libel or Crime, is only 


be Office of the Court to determine: For, ſuppoſe a Man was accuſed of 
vroal; WF clony, the Court will determine whether it amounts to it, or not. It is 
lies & in High- Treaſon, and all Miſdemeanours, in which the Jury is to de- 
- that ermine the Facts, and the Judges are to determine the Crime and Puniſh- 
Tres: ent, as being Matters of Law: And it is confounding the Office of the 
vour: Court, and of the Jury, to pretend to do otherwiſe ; and it is likewiſe a 
Nov, Wp*rverting of the Law: This I fay, with great Submiſſion to your Lord- 
Gra- ip. Then it was ſaid, that there was nothing in that Hague Letter, that 
filler, id relate to or imply any Reflection upon his preſent Majeſty: But, Gen- 
tht WL 'cmen, that you may not be led into any Error by ſuch an Aſſertion, and 
I N. iſtinddion between the King and his Miniſters, I would have you to con- 
- other der, that here is a Charge on the King's Miniſters for Mal-adminiſtra- 
Nes ion, and for re, on a Treaty, which occaſions Perfidy, &c. Now, I 
Franc, ould aſc you, can "Treaties be carried on without his Majeſty's Direc- 
-eaking en? And therefore I ſay, that ſuch a Charge as that is a Libel on the 
dy 11 ing himſelf, as well as on his Miniſters, who are impowered and di- 


cened in printing it were all taken into Cuſtody by Meſſengers. 


the jury conſidering, they brought him in Guilty of both. 


IT) 


as he was about it, Mr. Wolfe and 1, and the reft of us, will all be taken up for this 


wiich the Court anſwered, that when a Crime is perpetrated by more than one, 
The Defendant was therefore found Guilty of printing the ſzid Libel ; but not of 


6 


ment as follows : 
= ; to be committed to Bride well for fix Months, and there kept to hard Labou 


midewell for fix Months, and there to be kept to hard Labour. 
. Jo{:pb Carter, the Apprentice, for printing the ſaid Libel, to go round the fou 
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Grdmlobation, Raitious Natries, ee. as plainly to be underſtood as | 


2 very notorious. and publick Caſe, relating to a certain Perfon called the 
and yet the Meaning was plainly underſtood to be the Pretender; noleſs a | 
on the Bench, and the preſent . Lord Chancellor (King) prefided; and | 


„Realm; for the Damage that hath and may thereo 


1 Krell, the Compotitor, for printing the ſaid Libel, to ſtand twice in the Pillory, once at the Royal Exchange, and once at Charing- 


* Ix" his Offence ; to be ſent to Bridewell for one Month, and kept to hard 2 Monthly Chronicle for 1748, 1729.0 
; n 


(274) 


| Miniſters, Officers, Magiſtrates, &c. is a high Reflection on the King him- 


| not touch at, becauſe I think they are not material. There was another 


Kor de rn; © oe by ir; I hope they don't mean a licentious and an un- 


"Officers and Miniſters of State, or his Magiſtrates, or even any of the mean- 
eſt of his Subjects, whenever they think fit ; for that would be a dangerous 
Liberty indeed, and be of a very pernicious Conſequence. Gentlemen, I 
would have you to conſider, that even the Prerogatives of the King are 
founded on the Law and limited by it, and fo are all other Things relat- 
ing to his Subjects; and it cannot be ſuppoſed, that a Printer only is ex- 
empted, and at ny to uſe his Prefs for what Purpoſes he pleaſes ; if 
he is, I defire now, that the Defendant's Counſel would point out that 
Law: No, the Law is not fo abſurd as to allow ſuch a Liberty of the Preſs. 
The Liberty meant, is to be underſtood of a legal one: He may lawfully 
print and publiſh what belongs to his own Trade; but he is not to pub- 
liſh any Thing reflecting on the Character, and Reputation, and Admini- 
ſtration of his Majeſty, or his Miniſters ; nor yet'to ſtain the Character of 
Reputation of any of his Subjects; for, as I ſaid before, that to ſcanda- 
lize and libel People is no Part of his Trade, fo I ſay, that it is only that 
Liberty of the Preſs, which he is to uſe, that is regulated by Law and ſub- 
jected to it; and if he breaks that Law, or exceeds that Liberty of 
the Preſs, he is to be puniſhed for it, as well as for breaking other 
Laws or Liberties. 
to you, by the other Side, that 'the making of ſuch T hings a Libel 
came from the Star-Chamber ; yet I muſt tell you, that printing ſuch 
defamatory Expreſſions, or flanderous News, was deemed a Libel, and 
puniſhed accordingly, long before the Star- Chamber, It is a Law made 
in 1275, in the third of King Edward I. intitled, An Act that none ſhall re- 
port flanderous News, wherrby Diſord may ariſe. Ihe Words of that Law are, 
* 17 oraſmuch as there have been oftentimes found, in the Country, Devi- 
fſors of Tales, whereby Diſcord, or Occaſion of Diſcord, hath many 
Times ariſen between the King and his People, or great Men of this 
A it is com- 
% manded, that from henceforth none be ſo hardy to tell or publiſh any 
c falſe News or Tales, whereby Diſcord, or Occaſion of Diſcord, or 
„ Slander, may grow between the King and his People, or the great 
„% Men of the Realm; and he that do A ſhall be taken and kept in 
“ Priſon,” &c.] So, Gentlemen, you (ce that this of Libels is not a 
new Law, or one that came from the Star-Chamber; but one that 
has been almoſt of 500 Years ſtanding ; therefore I hope you will not ſuf- 
fer yourſelves to be amuſed by ſuch Things. That Court of the Star- 


yet the Law remained the ſame as to Libels and Crimes: Sol hope it ap- 
pears to you to be very plain, that the Liberty of the Preſs is limited 
| and governed by Law; and that the Law ſets Limin both to the King 
| and his Subjects. Laſtly, I think it was ſaid to this Effect, that it 
would be making Mr. Francklin a great Politician in the World, to ſup- 
poſe that he knew any Thing of the Meaning of that pretended Hague 
Letter which he printed and publiſhed : As to that, I think | may ven- 
ture to ſay, that he could not nor cannot be ignorant of the Meaning 
thereof, becauſe it is plain to any common Reader, that by the Words 
[certain Miniſters], are and muſt be meant the Miniſters of Great-Bri- 
tain: And I believe that the Treaties of Hanover and Seville have been 
heard of, and known by you all ; and that you likewiſe have heard, and 
know, that there have been Differences between Great- Britain and Spain. 
So, Gentlemen, I ſubmit it to you, whether you are not convinced in 
your Conſciences, that Mr. Francklin, the Defendant, is the Publiſher 
of that Craft/man, the 2d of January laſt, wherein the pretended 
Hague Letter is inſerted ; and ſecondly, Whether you are not likewiſe 
convinced, that theſe Expreſſions in that Letter, to wit, [certain Court], 
and [certain Miniſters], and what is ſpoken againſt them, are to be 
underſtood of the Court and Miniſters of Great Britain? Theſe are 
the two Things now under your Conſideration ; for as to the Queſ- 
tion, Whether theſe Words amount tu a Libel or not, you have 
nothing to do with that, it being the Office of the Court to deter- 
mine whether they do, or do not. So we doubt not but you will give 


Ag This Letter, dated Aug? 24, 1728, figned Amos Dudge, was ſuppoſed to be written by the late Philip Duke of Marton; wherein were contained, under the Characters 
Wir-wis, Effect, and Sephi, mauy ſcandalous Reflections, and odious Compariſons between his late Majeſty King George II. of glorious Memory, and the Pretender. 
was fo viruw'ent a Letter, that it was preſented by the Grand Juries of Middigſex, Weitminfler, and the City of Briſlol; and the Printers, Publiſhers, Preſs- men, Cc. con- 


On Feb, 25, 1729, at the Sittings of the Court of King's-Bench at Guildhall, Jobn Clarke, the Preſſman, was tried upon an Informationſfiled againſt him by the Attorney-General 

r printing and publiſhing a Libel, intitled, /', Weekly Journal, No. 175, dated Auguft 24, 1728, containing falſe, ſcandalous, and ſeditious Reflections on his late an 

preicat Majeſty, by drawing olious Parallels, and thereby maliciouſly and falſly infinuating our Government to be tyrannical, and our Miniſtry corrupt and abominable. 
To ſupport the Charge, there were called James Ford and Thomas Randal, two Boys concerned in the Printing-Office, who proved that the ſaid Clarke worked upon the 
ſaid Journal, and aſſiſted in printing 9000 at Mr. Welfe s in Carter-Lane ; that from thence (for fear of Meſſengers) the Forms were carried to Mr. Burton's, a Printer, 
where the ſaid Clarke aſſiſted in working off 2750 more; and that the ſaid Clarke ordered, that Nobody ſhould fee or have any of them, till all were printed off, and 
publiſhed together. It appeared alſo, that Clarke owned, in his Examination before Mr. Delaſay, that he aſſiſted in working off the {aid Journal. His publithing it was proved 
by Mr. Maſtall, who bought half a Quire, which was delivered out to him by Clarke himſelf. The Counſel for the Detendant alledged, that the Characters of M:reaveis 
and feat did not in the leaſt correſpond with his late or preſent Majeſty : Upon which the Court ſaid, the Crime was the greater in making the Parallel. The De- 
:endant's Counſel further alledged, that Clarke being a poor ignorant Workman, he could not be ſuppoſed to underftand the Compariſons, or to know the Characters; 
nor could have any malicious Intention againſt the Government: To which the Court anſwered, it was the Facts of Printing and Publiſhing onhy that lay in Iſſue ; which 


obert Knel! was alſo tried upon an Information filed againſt him, for printing and publiſhing the ſame Libel, It was proved, that he aſſiſted in compoſing it; and ſaid, 


Journal. The Defendant's Counſel inſiſted, that compoſing was not printing; to 


which the Attorney-General an{wered, that though, abſtractly confidered, it was not the very Act, yet it was an Act preparatory to it; and Mr. Roberta, a Printer, 
eing examined, declared, it was not only Part, but the principal Part of Printing; upon which the Objection was over-ruled. Another Point was alſo objected to; that 
35 there were two Compolitors, each having a ſeparate Form allotted to compoſe, one of them could not be charged with the whole Libel, as laid in the Intormation: To 


and by joint Conſent, any one of them, being guilty of Part, is guilty of the Whole, 
publiſhing it. 


I Joſcph Carter (Wolfe's Apprentice) was alſo tried on the ſaid Information; and the Evidence againſt him being the ſame as before, he was found guilty of printing only. 
May 19 following, being the laſt Day of the Term, the following Perſons, for being concerned in printing and publiſhing A, Journal of Auguſt 24, received Judg» 


” John Clarke, the preſſman, for printing and publiſhing the ſaid Libel, to ſtand thrice in the Pillory; once at the Royal Exchange, once at Temple: Bar, and once at Charing» 


. 


Br ; and to be committed to 


r Courts in VNeſminſter-Hall, on the firſt Day of next Term, with a Paper fixed upon 


your 


And, Gentlemen, though it has been inſinuated 


Chamber puniſhed without Juries ; but though Juries were taken away, 


— 


\ 
4 
. 
<> 
"x - T7 7 : - 
4 
x 
2-6 3 * 4 
= 
WET” _ 
1 
4 1 
r 
1 
ys 
F * "= q 
6-8 1 
1 - "I 
5 
v2 WW 
8 ho, 
A 
4 's 1 
Ls — 
wy 
ES. 
WE 
1 
1 
2 + x 
1 
1 
1 * 
r 
oy * * 
5 
T7 iT 
. 
x 
; 1 
= 
* 2 2 
« 1 1 
* 
3 
1 
2 N Z . 
_ 
1 1 
1 
"IF 75 
1 
2 o 
* * 9 
_—_— 
::24 * . Wh 
1 
- 8s 
* 9 Fe 
1 
— 
5% 2 7 
7 1 
1 
1 
1 
_ 
_ "= 
- 
WS 
-  —=—_— 
MR 
- 1 We 
= 
» 
1 
1 
* 1 
1 
v2 1 
1 
—_— 
og 
- » 
1 
1 
"= 
Wo. 
Nr 
6 iy 
8 1 
* 2 
_ 

: SY 
_ —_ 
Ix 4 

8 * 
"ON 
1 5 
[i - 
15 A 1 
1 + 
x 1 
r 
" 88 
<= 
1 
_ 
4 4 
* 4 # 
4 a 
1 7 
3 
* 1.9558 
- KS 
* oF 
—_ 
of 1 
& 
= 
2 
3 
» +a 
4 + 
1 
2 os 
4 * 
o * 
RN 
4 
4 
1 
> 
YN 
3 
4 
* 
{2 
f 1 
4 
A 
B 
>= 
* $ br» 
. = 
_ £55 
wy 
* 9 
3 * 
. 
4 , 
1 
9 + 
—_— 
WE 


, 
, 
w q 
. 
RL 
\ 
* 
4L * 4 
3 
8 
7 "a 
<= ob 
* L008 
* = 
7 
oo; 
- = 
; 


— 


A 


| 10 762 15 8 pl . he's tr +3999 2 i by: 2 {> 
your Verdict accordi g to. your Conſcience ; und do Juſtice 


King and the Deferidant, which is all that is required. of you,, My Lord, 
the Importance of the Cauſe hath bccalioned me to take up much of your 


- 


Time, which 1hope your, Lordſhip will excule... 


Lord Chil} fbi, Gentlemen of the Jury, This is an Information, 
2 4 E To Ne Franchlin Defendant, for printing 


wherein the King is Plaintiff; and 
and publiſhing the Country Fournal or Craft 
wherein is inletted an Extract of a private Lett | 
ing en his Majeſty and his principal , a 
this Infotmation or Libel, there are three Things to 


* : 


- 


+ 


the Publication of "this'Cra/t/man or not? The ſecond is, 


Expreſſions in that Letter refer to his preſent Sarde and his princj 


Officers and Miniſters of State, and are applicable to them or 


is the chief Thing in the Information; for if you think that theſe defa- 
matory Expreſſions are not applicable to them, then the Defendant is 
not guilty of what is charged upon him; but if vou think that they are 
applicable to them, then the Defendant is guilty thereof ; upon this Sup- 
poſition, that you find him to be the Publi r of that Paper. Theſe are 
the two Matters of Fact that come under your Conſideration; and of 
which you are proper Judges. But then there. is a third Thing, to wit, 
Whether theſe defamatory Expreſſions amount to a Libel or not? This 
does not belong to the Office of the Jury, but to the Office of the Court; 
Klatter of Law, and not of Fact; and of which the Court 

are the only proper Judges; and there is Redreſs to be had at another 
Place, if either of the Parties are not ſatisfied ; for we are not to invade one 
another's Province, as is now of late a Notion among ſome. People who 
ought to know better; for Matters of Law and Matters of Fact are never to 
be confounded. As to the firſt Thing, whether the Defendant is guilty 


becauſe it is a 


of the Publication of that Graf 
And here in this and the ſecon 


o 


Mr. Smith gives an Account, that on the gt 


marked it; and that 


1 


but they produced other WI 


Feurnal; and he brought them from thence; and the 


to pay Mr. 


that Day from any other Place; and that he h 
Country Journals weekly. Mrs. Pierce ſays, that 


from 


777 
called an Officer of the Stamp-Qffice, Who ſays, that he regiſtered thingy.) 
and that the Account of the Advertiſements:for that Month of Jana 


the Publiſher of that Graſtſman of the ad of Fanuarylait. 'The next Thing 
which you are to confider is, whether the Expreſſions in that Hague Les. 
ter, refer to his preſent 1 principal Officers and Miniſters of 
State, and are applicable to them as in the Information or not; for when 
People's Names are not ſet down at length, but pointed at by Circumlo- 
eution, or Pieces of Words, or by initial Letters, .&c. the Law alway 
allows Innuendos in Informations, which explain and tell what the De- 


/man, the ad of January 1730 
3 from the ague, re A 
format ere are th ings to be conſidered 
of two by you the Jury, and one by the Court...” The firſt Thing under 
your Conſideration is, Whether the Defendant, Mr. Franchlin, is guilty ef 


ſendant meant by them; and the Law likewiſe allows Juries to bi 
Verdict on Oath, whether they think that theſe dark, defamatory 

haye the ſame Meaning as mentioned in the Information or not. The 
Counſel for the King have gone on and explained and applied theſe def. 
matory Expreſſions exactly as in the Information; and they have giv 
their Arguments and Reaſons for ſo doing; drawn from the ſeveral Pam 
of that Letter, which 1 ſhall not trouble you with, becauſe they have beey 
ſo often repeated in your hearing; I ſay, they have explained them as men. 


28233 ate meant his preſent Majeſty and his principal Officers an 


or to ſomebody elſe; and if they do mean them, then I muſt ſay that they 
are very ſcandalous and reflecting Expreſſions; becauſe they charge then 
with Perfidy in breaking of 'Treaties, ruining in a manner their County, 
c. as you may ſee at large in the Letter; and it is very evident that thel 
Treaties could not be made without the Knowledge and Direction of hj 
Majeſty. The Counſel for the Defendant ſaid, that theſe ſcandalous Ex. 


5 which is under your Conſideration. 
q Head I ſhall not be long, becauſe Things 
| have been ſo often repeated, and all Sorts of Obſervations made on both 
| Sides that is poſſible to be made on this Occaſion ; and my Endeayours 
mall be to hinder you from running away with Notions. which are not 
right. As to the Evidence offered to prove the Defendant the Publiſher of 
that Craftſman, the Plaintiff's Counſel called one Mr. Smith, againſt | 
whom. the Defendant's Counſel could nat ſay any Thing material. This 
K of January laſt, he went to 
Mr. Francklin's Shop to buy ſome Craftſman or Journali; he ſaid he wanted 
half a Dozen of that Day, and two of the Week before; he ſays, when he 
came he found Mr. Franc#lin in his Shop, and aſked him for half a Dozen 
of his Journals of that Day, and two of the Saturday before; and 
that Mr. Francilin aſked him whom they were for; who anſwered 
that they were for himſelf; and that Mr. Francilin aſked him if 
he ſold them again; who anſwered, Ves; and that afterwards Mr. Francl- 
lin pointed to his Servant, and told him to look out thele Journals for 
him; which he accordingly did; and that he fold one of the Fournals of 
the 2d of January again to another Perſon ; but before he fold it he 
| | | Mr. Smith paid his Servant for theſe 8 Journals. I 
think he ſaid, that the two Journals were thoſe of the ſecond of January. 
This Evidence is very poſitive and full; for he bought them in the De- 
fendant's Shop; and the Defendant's Servant delivered them to him by his 
Maſter's Direction, and paid the Servant for them; which is an unde- 
niable Proof of the Defendant's being the Publiſher thereof; and unleſs 
Mr. Smith is wilfully forſworn, his Evidence alone is ſufficient. Then 
the King's Counſel went on, and called other Witneſſes to prove the De- 
fendant the Publiſher, thou h 1 thought there was no Occaſion for more; 
| | 9 a tall not be long, or name every 
one). They produced Mrs, Dedd, who ſays, that ſhe uſed to ſend her | 
Servant, Goram, to Mr. Franklin's weekly for his Crgfiman, or Country 
TD e of the 2d of Ja-. 
nuary inoog the reſt ; and gave the Money to another Servant, in order 
rancklin for them. Goram tells you, that he went about a 
Year and a half together, weekly, to Mr. Franclin's, for theſe Craftſman 
or Country Journals, and brought them into his Miſtreſs's Shop; and that 
he brought ſome of the 2d of January, and brought no Country Fournals of 
W gu Quantities of theſe 
| the ſent her Man, David 
Davies, to Mr. Francklin's weekly, for ſome Time, for his Country Jour- 
nals, and for chat of the ad of January among the reſt; and had ſuch a 
Quantity of them as came to about £ 7. weekly. David Davies ſays, that 
he wa a by Mrs. Pierce to fetch her Journals, the Craftſman, 
r. Francklin's ; and that of the 2d of January among the reſt ; 


* This Hague Letter was ſaid to be written by the late Henry Lord Viſcount Bolingbroke. Ex Infor. Mr. R. Francklin. 
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came to 10 l :18 5: S0; Gentlemen, you are to conſider whether or ng 
you are ſatisfied with he. Evidence produced to proye the Defendaat to de 


* 


ve the 


tioned in the Information; that is to ſay, that by theſe defamatory Ex. 
iniſters of State; and indeed they muſt be applicable, and refer to then 


— _—— 


XXII. The Trial of Mr. Joan P TEN ZRNOER, of New-York, Printer, for printing and publiſh 
ing a Libel againſt the Government; before the Honourable James de Lancey, Eſq; Chic 
Juſtice of the Province of MWew-Torb; and the Honourable Frederick Phillipſe, Eſq; ſecon 
Judge; at New-York, on Auguſt 4th, 1735 f. 


S there was but one Printer in the Province of New-Yor+, that 

| printed a public News-Paper, I was in hopes, if I undertook to 
publiſh another, I might make it worth my while; and I ſoon 

found my Hopes were not groundleſs. My firſt aper was printed, 
ing of them, I 

thought to the Satisfaction of every Body, *till the January following; 
when the Chief Juſtice was pleaſed to animadvert upon the Doctrine of 
Libels, in a long Charge given in that Term to the Grand Jury, and 
afterwards on the third Tueſday of October, 1734, was again pleaſed to 


Nov. 5th, 1733, and I continued printing and publi 


charge the Grand Jury in the following Words: 


+ This Trial (or rather Part of a Trial) publiſhed by Mr. Zenger bimſelf, having made a great Noiſe in the World, is here inſerted ; though the Doctrines advanced 


Mr. Hamilton in his Speeches, are not allowed in the Courts here to be Law.——Sece Lord Raymerd's Opinion in the foregoing Trial, p. 27 5,—To which we have" 


joined ſome Remarks on this Trial, publiſhed ſoon after it made its firſt Appearance. 


I 


\ 


© the ſame Book, concerning Libels; they are arrived to that Heigl 
© that they call loudly for your Animadverſion; it is high Time to pi 
© Stop to them ; for at the rate Things are now carried on, when all 

© der and Government is endeavoured to be trampled on, Reflections ® 
© caſt upon Perſons of all Degrees. Muſt not theſe Things end in d 


© it becomes you then to enquire after the Offenders, that we may, ® 


rem̃ons could not be underſtood to refer to his Majeſty or his Miniſterg, P 
— they did not tell to whom they referred; I ſhould have been glad by 
have heard them do ſo; ſo that you are to conſider of whom theſe def. © 
matory Expreſſions are meant, or to whom they are applicable; and a d 
the Rule and Manner of underſtanding them, you are to do it, on Oath, . 9 
after the ſame Manner and Way as you do pony by yourſelves, takin i 
all the Parts of the Letter together. I ſhall not repeat the ſeveral Parts x 
it now which the pom, b- Counſel did uſe, to ſhew that they were mean WW of 
of his Majeſty and his Miniſters, becauſe you are to have the Letter alo WW. Pr 
with you; A it is plain, that the Conſtruction of it depends on d T 
Words themſelves and their Connection. Gentlemen, I have been vey T 
ſhort in ſumming up the Evidence; and laid aſide the Points of the Lay; the C 
I mcan, whether theſe defamatory Expteſſions amount to a Libel or not; follox 
becauſe the Court can only determine that: And if not ſatisfactory to ei. ' 
ther of the Parties, there is a proper Redreſs to be had at another Placy, 4 
as I ſaid before, There was one Thing more mentioned by the Defendant) K 
Counſel, which was, that there is no Room to think that Letter libelloui 1 
becauſe there could be no Malice ſuppoſed by inſerting it in the Cro//un ſl, me 
being only deſigned as a Piece of foreign News; and that che latter Part. the 
the Jetter qualifies it, by ſaying that the Letter-Writer does not tle '<* 
upon him to juſtify the Truth of that Report; but that will not do; . 
the Injury is the ſame to the Perſons ſcandalized, whether the Letter ww. — 
inſerted out of Malice or not; beſides, there is no knowing or proving. Go 
particular Malice, otherwiſe than from the Act itſelf ; and therefore if teil 2 
Act imports as much, it is ſufficient; nor is he to take the Liberty . "©. 
print what he pleaſes; for the Liberty of the Preſs is only a legal Libet — 
ſuch as the Law allows; and not a licentious Liberty. Gentlemen, . It is 
tell you again, that I have deſignedly ſhortened Things, becauſe it h. ** 
been ſo fully again and again laid before you. But if there is any Thigh . H 38 
afterwards that you want to know, after you have conſidered theſe Ty N 
I deſire you would acquaint me. So, Gentlemen, if you are ſenſible, ou 
and convinced that the Defendant publiſhed that Craftſman of the 2d l 7 
January laſt; and that the defamatory Expreſſions in the Letter * refer © Or 
the Miniſters of Great Britain; then you ought to find the Deſenduſ . 46 

guilty; but if you think otherwiſe, then you ought not to find h. ment 
guilty. og 

The Jury found the Defendant guilty of publiſhing the ſaid Libel. © th We 

| | | c 
The Term following, Mr. Richard Francklin received Sentence to pi. 3 
a Fine of One Hundred Pounds, to be impriſoned for one Year, and . 85 
find Security for his good Behaviour for ſeven Years; himſelf in . : — 
Thouſand Pounds Penalty, and his two Sureties in Five Hundred Pri ; ee 
each. a as ; 
Mr. C 
Mr. J 
Mr. C. 


« Gentlemen, I ſhall conclude with reading a Paragraph or two out! 


tion, if not timely prevented? Lenity, you have ſeen, will not a 


due Courſe of Law, be enabled to puniſh them. If you, Gentle 
not interpoſe, conſider whether the il] Conſequences that may © 


Publick 


6 jn 


er of Libels, conſiders three Points: aft. 
tobe" u Libel. 24y. Who are liable to be pu- 


. — which defames a private Perſon only, is as much a Libel as 
be chat Which defames Perſons intruſted in a publick Capacity, in 


e a: Diſturbance ce; howeyer it is certain, that it 
«© is a very: high Aggtavation of a Libel, that it tends to ſcandalize the 
Government, by reflecting on thoſe who are entruſted with the Admini- 


D fration bf publick Aﬀairs, which does not only endanger the publick 
thei Peace, as all other Libels do, by ſtirring up the Parties immediately 
oo « concerned in it, to As of Revenge, but alſo has a direct Tendeney to 
The « breed in the People a Diſlike of their Governors, and incline them te 
Jef Faction and Sedition.”” -* As to the 24 Point he ſays, 5. 10 
f ” « is certain, not only he who compoſes or procures another to compoſe 
— & it, but alſo that he who publiſhes, or procures another to publiſh it, are | 
_ « in Danger of being puniſhed for it; and it is ſaid not to be material, 
« whether he who diſperſes a Libel, knew any Thing of the Contents or 


« Effects of it pr not; for nothing could be more eaſy than to publiſh the 
„ moſt virulent Papers with the greateſt Security, if the concealing the 


— 4 Purport of them from an, illiterate Publiſher would make him fate in 
. Diſperſing them. _Alfo, it has been ſaid, that if he who hath 
— « either read a Libel himſelf, or hath heard it read by another, do after- 


« wards maliciouſly read or report any Part of it in the Preſence of others, 


c or lend or ſhew it to another, he is guilty of an unlawful Publication 
fb or it. Allo, it hath been holden, that the copying of a Libel ſhall be 
E. concluſiye Evidence of the Publication of it, unleſs the Party can 


« prove, that he delivered it to a Magiſtrate to examine it, in which 
40 2 e the Act ſubſequent is ſaid to explain the Intention precedent. . But 
« it ſeems to be the better Opinion, that he who firſt writes a Libel, 


defy. 1 ä 6 $A. Do 1 > : 
« dictated by. another, is thereby guilty of making of it, and conſe- 
1 « quently nithable for the ©:4y Tring, for it was no Libel till it 
ati, .. was reduced to Writing.“ ia vx 5:15 £7 
in « Theſe, Gentlemen, are ſome of the Offences which are to make Part 
12% * of your Enquiries; and if any other ſhould ariſe in the Courſe of your. 
Ta Proceedings, in which you are at a Loſs, or conceive any Doubts, upon 
l 1 « your Application here, We will affiſt and direct you. 
q The Grand Jury not indicting me as was expected, the Gentlemen of 
* the Council procgeded to take my Journals into Conſideration, and ſent the 
. following Medlage to the General Aſſembly, Ds 
my Die Fovis, 3 bo. P. M. 17th of October, 1734. | 
lah © A Meſlage from the Council by Philip Cortlandt, in theſe Words, 
to wit 
dantl ? 


© That Board having had 
© nals laid before them, and other ſcurrilous Papers, tending to alienate 
© the Aﬀections of the People of this Province from his Majeſty's Go- 
© yernment, to raiſe Seditions and Tumults among the People of this Pro- 
t vince, and to fill their Minds with a Contempt of his Majeſty's Go- 
© yernment: And 8 the pernicious Conſequences that may at- 
* tend ſuch growing Evils, if not ſpeedily and effectually put a Stop to: 
And conceiving that the moſt likely Method to put a Stop to ſuch bold 
© and ſeditious Practices, to maintain the Dignity of his Majeſty's Go- 
© vernment, and to preſerve the Peace thereof, would be by a Conference 
© between a Committee of this Board, and a Committee of the Aſſembly; 
© It is therefore ordered, That the Gentlemen of this Board, now aſſembled, 
© or any ſeven of them, be a Committee, to join a Committee of the 
© Houſe of Repreſentatives, in order to confer together, and to ex- 
* amine and enquire into the ſaid Papers, and the Authors and Writers 
„„ ä 

Which Meſſage being red... jay 

© Ordered, T hat the Members of this Houſe, or any fourteen of them, 
© do meet a Committee of the Council, at the Time and Place therein 
mentioned... 5 | | 

Die Vineris, g be. A. M. 18 Oftober, 1734. 3 

Mr. Garretſon, from the Committee of this Houle, reported, That 
* they laſt Night met the Committee of the Council, on the ſubject | 
Matter of their Meſſage of Veſterday to this Houſe; and that after ſe- 
© yeral Preliminaries between the ſaid Committees, the Gentlemen of the 
* Council reduced to Writing, what they requeſted of this Houſe, and de- 
© livered the ſame to the Chairman, who delivered it in at the Table, and 
being read, is in the Words 8 | | 
At a Committee of the Council held the 177% of October, 17 34. 

| PRESENT, 

Mr. Clarke. Mr. Harriſon. Dr. Colden. 
Mr. Livingflon. Mr. Kennedy. Mr. Chief-Fuſtice. 
Mr. Cortlandt. Mr. Lane. Mr. Horſmanden. 


© Gentlemen, | 

© The Matters we requeſt your Concurrence in are, That Zenger's | 
Papers, No. 7. 47, 48, 49. which were read, and which we now deliver, 
de burnt by the Hands of the Common Hangman, as containing in 
* them many Things derogatory of the Dignity of his Majeſty's Govern- 
ment, reflecting upon the Legiſlature, upon the moſt conſiderable Per- 
* ſons in the moſt diſtinguiſhed Stations in the Province, and tending to 
* raiſe Seditions and Tumults among the People thereof. 

* That you concur with us in the addrefling the Governor, to iſſue his 
* Proclamation, with a Promiſe of Reward for the Diſcovery of the Au- 
* thors or Writers of theſe ſeditious Libels. | 
1 you concur with us in an Order for proſecuting the Printer 

ereof. | | 

* That you concur with us in an Order to the Magiſtrates, to exert 

* themſelves in the Execution of their Offices, in order to preſerve the 


ſeveral of Zenger's New-York Weekly Jour- a 


- N 


Orderid, That the (aid Papers be lodged with the Clerk of this Houſe ; 
© and that the Conſideration thereof; aid the faid Requeſt, be referrol til 
© Thuſday next; © . RS 
Hi Martic, bo. A. M. 22 Offeber, 1734. 
- © The Houſe according to Order proceeded to take into Conſideration 
1 85 Requeſt of a Committee of Couneil, delivered to a Committge of 
© this Houle, on the 15 Inſtant, ag likewiſe of the ſeveral Papers there- 
< in referred to. And after ſeyeral Debates upon the ſubje& Matters, it 
© was ORDERED, That the ad Papers and Requeſts lie on the able.” 3 
Ibe Council finding the General Aſſembly would not do any Thing 
about it, they ſent the following Meſſage to the Houſe, $f 
Die Sabbati, 9 ho: A. M. 2 Novethber, 1934 
© A Meſſage from the Council by Mr. Living fon, deſiring this Houſe 
him to that Board the ſeveral ſeditious Journals of wy abs 
oar 


© toreturn by 


CINE, 8 47, 4% 40. which were delivered 700 Committee of that 
to à Committee of this Houſe the 17th of O. ober laſt, together with the 


© Propoſals of the Committee of that Board, delivered therewith to a 
© Committee of this Houſe ; and then withdrew. _ EL | 
On Tueſday the 5th of November, 1734, the Quarter-Seffions for the 
City of New-York began, when the Sheriff delivered to the Court an Or- 


der, which was read in theſe Words: © | 

« At a Council held at Fort George, in New-York, the 2d of Notem- 
ber, 1734. 

2 | PRESENT, | 

His Excellency William Cofly, 50 tain General and Governor in 

FW ; hie 5 . | 


Mr. Clarke. Mr. Hlerrifr * Dr, Colden. | 
Mr. Living ſſon. Mr. Kennedy. Mr. Chief-Fuſtice. 
Mr. Cortlandt, Mr. Lane, Mr. Horſmanden. 
«Whereas by an Order of this Board, of this Day, ſome of Fohn 
« Peter Zenger's Journals, entitled, The New-York Weekly Journal, con- 
&« taining the freſheſt Advices, foreign and domeſtic, No. 7. 47, 48, 49. were 
te ordered to be burnt by the Hands of the Common Hangman, or Whip- 
<< per, near the Pillory in this City, on Medneſday the 6th Inſtant, be- 
ce tween the Hours of Eleven and Twelve in the Forenoon, as contain- 
ing in them many Things tending to Sedition and Faction, to bring his 
Majeſ 's Government into Contempt, and to diſturb the Peace there- 
of, a | containing in them likewiſe not only Reflections upon his Ex- 
cellency the Governor in particular, the Legiſlature in general, but 
alſo upon the moſt conſiderable Perſons in the moſt diſtinguiſhed Sta- 
tions in this Province: It is therefore ordered, That the Mayor and 
Magiſtrates of this City do attend at the Burning of the ſeveral Papers 
or | pins aforeſaid, numbered as above mentioned. | : 
« FRED. MoRRis, D. Cl. Con.“ 


© To Robert Lurting, Eſq. Mayor of the City of New-York, and the 
© reſt of the Magiſtrates for the ſaid City and County.” 

Upon reading of which Order, the Court forbad the Entering thereof 
in their Books at that Time; and many of them declared, that if it ſhould 
be entered, they would have their Proteſt entered againſt it. 

On W/eaneſday the 6th of November, the Sheriff of New-York moved the 
Court of Quarter- Seſſions to comply with the ſaid Order; upon which one 
of the Aldermen offered a Proteſt, which was read by the Clerk, and ap- 
proved of by all the Aldermen, either expreſly, or by not objeCting to it, 
and is as followeth: OS 1 8 0 | | 

« Whereas an Order has been ſerved on this Court, in theſe Words, 


| [The Order as above inſerted.) 

© And whereas this Court conceives, they are only to be commanded 
by the King's mandatory Writs, authorized by Law, to which they 
© conceive they have the Right of ſhewing Cauſe why they don't obe 
« them, if they believe them improper to be obeyed ; or by Orders, which 
© have ſome known Laws to authorize them ; and whereas this Court 
© conceives this Order to be no mandatory Writ warranted by Law, nor 
© knows of no Law that authorizes the making the Order aforeſaid ; fo 
„they think themſelves under no Obligation to obey it: Which 
Obedience, they think would be in them, an opening a Door for arbi- 
© trary Commands, which, when once opened, they know not what dan- 
© gerous Conſequences may attend it. herefore this Court conceives 
« itſe}f bound in Duty (for the Preſervation of the 3 of this Corpo- 
« ration, and, as much as they can, the Liberty of the Preſs, and the Peo- 
© ple of the Province, ſince an Aſſembly of the Province, and ſevera] 
Grand Juries, have refuſed to meddle with the Papers, when applied 
to by the Council) 10 proteſt again! the Order aforeſaid, and to forbid all 
the „ Ma of this Corporation io pay any Obedience to it, until it be ſhewn 
to this Court, that the ſame is authorized by ſome known Law, which 
they neither know, nor believe that it is.” 7 | | 
Upon reading of which, it was required of the Honourable Francis 
Harriſan, Recorder of this Corporation, and one of the Members of the 
Council, (preſent at making the ſaid Order) to ſhew by what Law or 
Authority the ſaid Ord:r was made; upon which he ſpoke in Support of 
it, and cited the Caſe of Doctor Sacheverel's Sermon, which was by the 
Houſe of Lords ordered to be burnt by the Hands of the Hangman, and that 
the Mayor and Aldermen of London ſhould attend the doing of it. Towhich 


- 
« 
. 
. 
5 


| one of the Aldermen anſwered to this Purpoſe: That he conceived the 


Caſe was no ways parallel, becauſe Dr. Sacheverel and his Sermon were 
impeached by the Houſe of Commons of England, which is the Grand Jury 
of the Nation, and Repreſentative of the whole People of England. That 
this their Impeachment they proſecuted before the Houſe of Lords, the 


J Publick Peace of the Province. | IR. 

el © By Order of the Committee, | 
= „FRED. Morris, Cl. Con. | 
6 


9. B. Dr. Collen was that Day at Eſopus, 90 Miles from New-York, though mentioned as preſent in Council, 


| greateſt Court of Juſtice of Britain, and which, beyond Memory of Man, 


has 


ught he could 
2 in that 


he cited his Authorities, that the Cook __ jud 
and was told, that if he could produce ſufficient 


ral of the Officers of the Garriſon, attended.} 


On the Lord's Day, the 17th of November, 1734, I was taken and 
impriſoned by virtue of a Warrant in theſe Words. 
At a Council held a | 
3 Ks November, 1734. 
„ W Fe, | 
His Excellency IWilliam C:ſby, Capt. General and Governor in Chief, &c, 
Mr. Clarke. Mr. Harriſon, Mr. Living flon. , oo 


Mr. Kennedy. | Chicf-Juſtice. Mr. Cortlandt. 
Mr. Lane, Mr. Hirſmanden. pale 


It is ordered, that the Sheriff for the City of New York do forthwith 
© take and apprehend John Peter Zenger, for printing and publiſhing ſeve- 
© ral ſeditious Libels, diſperſed throughout his Journals or News-papers, 
© intituled; The New York Weekly Fournal, containing the freſheſt Advices, 
£ areign and eget as having in them many Things tending to raiſe 
3 and Tumults among the People of this Province, inflaming 
their Minds with Contempt of his Majeſty's Government, and greatly 
- © diſturbing the Peace thereof; and upon his taking the ſaid Fohn Peter 

© Zenger, to commit him jta the Priſon or common Jail of the ſaid City and 
County. Fae. Morris, D. Cl. Con. 


And being, by virtue of that Warrant, ſo impriſoned in the Jail, I was 
for ſeveral Days denied the Uſe of Pen, Ink, and Paper, and the Liberty 
of Speech with any Perſons, ——Upon my Commitment, ſome Friends 
| ſoon got a Habeas Corpus to bring me before the Chief- Juſtice, in order to 

my Diſcharge, or being bailed z on the Return whereof, on Y/-dnejday 
the 20th of November, my Counſel delivered Exceptions to the Return, 
and the Chief-Juſtice ordered them to be argued publickly at the City 
Hall, on the Saturday following. 
On Saturday the 23d of November, the ſaid Exceptions came to be ar- 

ued; by James Alexander and Milliam Smith, of Counſel for me, and by 
* Attorney General and Mr. Warrel, of Counſel againſt me, in Preſence 
of ſome Hundreds of the Inhabitants; where my Counſel (ſaving the Be- 
nefit of Exception to the Illegality of the Warrant) inſiſted that I might 
be admitted to reaſonable Bail. And to ſhew that it was my Right to be 
ſo, they offered A7:gra Charta, the Petition of Right, 3 Car. the Habeas 
Corpus Act of 31 Car. II. which directs the Sum, in which Bail is to be 
taken, to be, * according to the Quality of the Priſoner, and Nature of 
the Offence.” Allo 2. Hawkins, cap. 15. F. 5. in theſe Words, But 
« Juſtices mult tase care, that, under Pretence of 1 ſufficient 
« Security, they do not make ſo exceſſive a Demand as, in effect, amounts 
© to a Denial of Bail; for this is looked on as a great Grievance, and is 
© complained of as ſuch, by 1 ,. & A. Sz. 2. by which it is declared, 
© That exceſſive Bail ought not te be required.” It was alſo ſhewn, that the 
ſeven Biſhops, who, in King James the IId's Time, were charged with 
the like Crime that I ſtood charged with, were admitted to Bail on their 
own Recognizances, the Archbiſhop in 2007. and each of the other ſix in 
100 l. a- piece only, Sundry other Authorities and Arguments were pro- 
duced and inſiſted on by my Counſel, to prove my Right to be admitted 
to moderate Bail, and to ſuch Bail as was in my Power to give; and ſun- 
dry Parts of Hiſtory they produced, to ſnew how much the requiring ex- 
ceflive Bail had been reſented by Parliament. And, in order to enable the 
Court to judge what Surety was in my Power to give, I made Affidavit, 
That (my Debts paid) I was not worth forty Pounds, (the Tools of my Trade, 
and Mearing-Apparel excepted.) | 

Some warm Expreſſions (to ſay no worſe of them) were dropt on this | 


1 


* Bp. Kennet ſays, that this Letter ſeemed to be ſacrificed to a poor Jeſt on the Author's Name 


3 


t Fort George in New Yerk, the 2d Day of 
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J ne hl ag on Oe EL 5 
John Peter enger, ( 
Occaſion, ſufficiently known and reſented by the Auditor which, 6 4 
my part, I defire may be buried in Oblivion Upon the Wholey it w * 
| dered, that I might be admitted to Bail, 275 in 400 1. with two Suretin,, wg 46 
in 200 l. and that I ſhould be remanded till I gave it. And as this was vw; 4 2 
times more than was in my Power to counter -ſecure any Perſon in Firat 66 
| Bail for me,. I conceived I could not aſł any to become my Bail on by, „ 
Terms; and therefore I returned to Jail, where I x Soma weſday the 250 «Kt 
| of January, 1734-5, being the rents of that Term; and the Gray 5 « 
| Jury having found nothing againſt me, I expected to have been difchay, | & 7 
ed from my Impriſonment: But my Hopes proved vain; for the Att * £ 
General then charged me, by Infermatian, for printing and publiſhin . 
Facts 2 Journals N. 13 and 23, as being fa{e, ſcandalous, malicng 6e n 
adieu . 1455 „ . SIT +. 
I To this Information my Counſel appeared, and offered Exception, 40 
leaving a Blank for inſerting the Judges Commiſſions, which the «1 
were of Opinion not to receive till thoſe Blanks were filled up. In the 4 ( 
ſucceeding Vacation the Judges gave Copies of their Commiſſions 1 and « ff 
on Tueſday the 1 5th of April laſt, the feſt Day. of the ſucceeding T « C 
my Counſel offered theſe Exceptions; which were as follow. « h 
The Attorney General, to TEL e CF 
J On Information for a Miſdemeanour. hos 
Exceptions humbly offered by Jahn Peter Zenger, to the Honourahþ « 
James de Lancey, Eſq. to judge in this Cauſe, 44 þ 
The Defendant comes and prays Hearing of the Commiſfion, by vu. 1 de 
© tue of which the Honourable Ne De Lancey, Eſq. claims the {Si « C 
6 wy PORE to judge in this Cauſe, and it is read to him in theb 4 yi 
« Words ; $60 e . 4c 
| - © George the Second, by the Grace of God, King of Great Brimm R - 
France and Ireland, King, Defender of the Faith, Cc. Toourt « 1 
„and well beloved James De Lancey, Eſq. We, repoſing ſpecial Tru £4 
and Confidence in your ALL TIN and Learning, have aſſignel, 
„ conſtituted and appointed, and We do by theſe Preſents aſſign, con- | 
« tute, and appoint you, the ſaid James De Lancey, to be Chief- Juſtice M 
in and over our Province of New York, in America, in the room of Laus that 
% Morris, Eſq. giving and by theſe Preſents granting unto you ful WW 54+ 
„Power and lawful Authority to hear, try, and determine all Pleas wha of w 
< foever, civil, criminal, and mixt, according to the Laws, Statute, ſidert 
* and Cuſtoms of our Kingdom of England, and the Laws and Uſages d adde. 
« our faid Province of New York, not being repugnant thereto, and Ex. ceptic 
«© ecutions of all Judgments of the ſaid Court to award, and to make ſuck WW that 
„% Rules and Orders in the ſaid Court, as may be found convenient and Excef 
„ uſeful, and, as near as may be, agreeable to the Rules and Orders d ready 
| ©© our Courts of King's Bench, Common Pleas, and Exchequer in E whic 
„ land. To have, hold, and enjoy the ſaid Office or Place of Chieh in thi 
5 Juſtice in and over our ſaid Province, with all and fingular the Right, 
{« Privileges, Profits and Advantages, Salaries, Fees and Perquiſites u- T1 
to the ſaid Place _—_— or in wy ways appertaining, in as full aul Fe 
% ample Manner as any Perſon heretofore Chief- Juſtice of our faid Pro- Ju F c 
„ vince hath held and enjoyed, or of Right ought to have held and ei- Ju 8 
joyed the ſame, To you the ſaid James De Lancey, Eſq. for and during 7755 
* cur Mill and Pleaſure. In Teſtimony whereof We have cauſed theſe our al 
Letters to be made Patent, and the Great Seal of our Province of Nw whiel 
KEert to be hereunto affixed. Witneſs our truſty and well- beloved Vi. Exce 
«* liam C:fby, Eſq. our Captain-General and Governor in Chief of out and : 
„ Provinces of New York, New Jer ſey, and the Territories thereon depend- 55 
« ing in America, Vice-Admiral of the ſame, and Colonel in our Army, you i 
at Fort George in New York, the twenty-firſt Day of Augiſt, in the ſe _ ; 
% venth Year of our Reign, Arnoq; Domini, 17 B., of b 0 C 
Which being read and heard, the ſaid 7% Peter Zenger, by Protel ry 
© ation not confeſling nor ſubmitting to the Power of any other Perſonto had v 
judge in this Cauſe, doth except to the Power of the Honourable * At 
De Lancey, Eſq. aforeſaid, to judge in this Cauſe, by virtue of the : 
< miffion aforeſaid, for theſe Keaſons, vis. | ; i 
* 1/2. For that the Authority of a Judge of the King's Bench, in that 
Part of Great Britain called England, by which the Cognizance of thi 
* Cauſe is claimed, is by the ſaid Commiſſion granted to the Honourable Th 
James De Lancey, Eſq. aforeſaid, only during Pleaſure ; whereas that Au- Th 
* thority (by a Statute in that Caſe made and provided) ought to be grants « 
© ed during good Behaviour, | « ha; 
* 24, For that, by the ſaid Commiſſion, the Juriſdiction and Autbe- « 7; 
© rity of a Juſtice of the Court of Common Pleas at J:/tminfler, in thit « pu; 
Part of Great Britain called England, is granted to the ſaid Fame Dt « by 
* Lancey, Eſq. which Juriſdiction and Authority cannot be granted to 1 
* and exereiſed by, any one of the Juſtices of the King's Bench. « T} 
3d. For that the Form of the ſaid Commiſſion. is not founded on, nel « Fe 
* warranted by the Common Law, nor any Statute of England, not d « the 
* Great Britain, nor any Act of Aſſembly of this Colony. 
* 4th. For that it appears, by the Commiſſion aforeſaid, that the ſame 
* 15 granted under the Scal of this Colony by his Excellency William 25 Aft 
* by, Eſq. Governor thereof; and it appears not, that the ſame was grant it was 
© ed, neither was the ſame granted, by and with the Advice and Conſt Tewt 
* of his Majeſty's Council of this Colony; without which Advice ant under: 
© Conſent, his Excellency could not grant the ſame. b. u t9 
© Wherefore, and for many other Defeats in the ſaid Commiſſion, thi the O 
* Defendant humbly hopes, that the Honourable James De Lancey, Bd Excep 
* will not take Cognizance of this Cauſe, by virtue of the Commillil as is L, 
« aforeſaid,” ingly 
ames Alexa, the Be 


Was ſigned, 12 PIER Smith, 


The Exceptions to the Commiſſion of the Honourable Frederick Phu 
Eſq. were the ſame with ther oregoing, including therein bis Commiſſion 
which is in theſe Words, 

*© George the Second, by the Grace of God, of Great Britain, Fra 
* and Ireland, King, Defender of the Faith, &. To our truſty 2 
*© well-beloved Frederick Philizpſe, Eſq. Greeting: Whereas it is our C 
that Juſtice be duly adminiſtered to our Subjects within our Provit® 
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Eos New Tork, ih the room of Fames De Lantey, Eſq. giving and granting 


« to you, the ſaid Frederick E e, full Power and Authority, with our 


© the. 


15 


&« all Pleas whatſoever, civil, criminal, and mixed, according to the Laws, 
„ Statutes, and Cuſtoms of our Kingdom of England, and the Laws 
„ and Uſages of our ſaid Province of New York, not being repug-, 
„ nant thereto; and Executions of all Judgments of the faid 
i« to award, and to act and do all Things, which an 


« may or ought to do; and alſo to afliſt in the making ſuch Rules and 
4 Orders in our faid Court, as ſhall be for the Good and Benefit of our 
« ſaid Province ; and, as near as conveniently may be, to the Rules and 
« Orders of our ſaid Courts in our faid Kingdom of England: To have, 
« hold, and enjoy the ſaid Oilice or Place of ſecond Juſtice of our ſaid 
« Province of New York, N with all and fingular the Rights, Pri- 
« 'yileges, Salaries, Fees, Ferquiſites, Profits and Advantages thereto, 
'« now or at any Time heretofore belonging, or in any wiſe of Right ap- 
« pertaining, unto you, the faid Frederick Phi.lipſe, for and during our 
« Plea ure. In Teſtimony whereof, We have eauſed theſe our Letters to 
| «« be made Patent, and the Great Seal of our ſaid Province of New York 
« to be hereunto affixed, Witneſs our truſty and well-beloved Milliam 
C., Eig. our Captain General and Governor in Chief of our Pro- 
u yinces of New York, New Ferſey, and Territories thereon depending in 
« America, Vice · Admiral of the fame, and Colonel in our Army, &c. at 


SSS 


ain, « Fort Geige in New York, the twenty-firſt Day of Augu/t, in the ſeventh 
| « Year of our Reign, Aazoq; Demini, 1733. | 

. . 9 5 ' Fred. Monk IS, D. Secry, 
1 3 N 

i | {is Tueſday the 15th of April, 1735. 2 

ice Mr. flexander offered the above Exceptions to the Court, and prayed 
ewn that they might be fled. © Upon this the Chief Juſtice ſaid to Mr. Alix- 
ful ander and Mr. Smith, That they ought well to conſider the Conſequences 
hat« of what they offered. To which both anſwered, That they had well con- 
tes, ſidered what they offered, and all the Conſequences, And Mr. Snth 
es cl added, That he was ſo well ſatisfied of the Right F the Subject to take an Ex- | 
Ex- reption to the Commiſſiam of a Fudge, if he thought fuch Commiſſion illegal, — 
uk e that he durſt venture his Life upon that Pont. As to the Validity of the 
and Exceptions then offered, he ſaid, he took that to be a ſecond Point; but was 
s of ready to argue them both, if their Honours were pleaſed to hear him. L' 
Eng- which the Chief Juſtice replied, That he would conſider the Exceptions 
eh in the Morning ; and ordered the Clerk to bring them to him, 

> IW-dneſday the 16th of April, 1335. 

. The Chief Juſtice delivered one of the Exceptions to the Clerk, and 
* Juſtice Phillipſe the other; upon which Mr. Smith aroſe, and aſked the 
bs Judges, whether their Honours would hear him upon theſe two Points. 
7 1/. That the Subject has a Right to take ſuch Exceptions, if they judged the Com- 
oh, miſſion illegal. 24ly, That the Exceptions tendered were legal and valid. To 


No which the Chief Juſtice ſaid, That they would neither hear nor allow the 
Exceptions; for (ſaid he) you thought to have gained a great deal of Applauſe 


6 and Popularity by oppeſing this Com t, as you did the Court of Exchequer ; but 
ab. you have breught it to that Print, That cither we muſt go from he Bench, or 
wh you from the Bar: Theref.re we exclude you and Mr. Alexander from the 
YA Bar ; and delivered a Paper to the Clerk, and ordered it to be entered ; which 


the Clerk entered accordingly, and returned the Paper to the Chief Juſtice; 
tel. after which the Chief Juſtice ordered the Clerk to read publickly what ke 


55 had written; an atteſted Copy whereof follows. 
= At a Supreme Court of Judicature held for the Province of New York, 


of April, 1735. 


we . 

able The Hon. James De Lancey, Eſq. Chief Juſtice. 

Au- The Hon. Frederick Phillipſe, Eſq. Second Juſtice. 

apt? James Alexand:r, Eſq. and William Smith, Attornies of this Court, 


1 « having preſumed, (nottuihſlanding they were forewarned by the Court 7 their 
t « Diſpleafure, if they ſoauld do it) to ſign, and having actually ſigned, and 


8 Aby denying the Legality of ar bo their Commiſſions; though in the 
0 8 © uſual Form, and the Being of this Supreme Court. It is therefore ordered, 
* That, for the ſaid Contempt, the ſaid James Alexander, and William 


* Smith, be excluded from any farther Practice in this Court; and that 
oy their Names be {truck out of the Roll of Attornies of this Court. 
15 per Cur. James Lyne, LID 


C After the Order of the Court was read, Mr. Alexander asked, whether 
ante it was the Order of Mr. Juſtice Ph.lipje as well as of the Chief-Juſtice ? 
Tewhich bothanſwered, that it was their Order; upon which Mr. Aliæx- 
: and ander added, 1 hat it was proper to ask that Queſtion, that they might know 


bw te have their Relief: He farther obſerved to the Court, upon reading of | 


, thi the Order, That they were miſtaken in their wording of it, becauſe the 
Exceptions were only to their Commiſſions, and not to the Being of the Court, 
i101 as is therein alledged; and prayed that the Order might be altered accord- 
ingly. The Chiet-Juſtice ſaid, they conceived the Exceptions were againſt 
nr, the Being of the Court. Both Mr. Alexander and Mr. Smith denied that 
. they were, and prayed the Chief - Juſtice to point to the Place that con- 
tained ſuch Exceptions; and further added, That the Court might well 
exiit, though the Commiſſions of all the Judges were void; which the 
Chicf- Juſtice confeſſed to be true : And therefore they prayed again, that 
the Order in that Point might be altered; but it was denied. 
i hen Mr, Alexander deſired to know, whether they over-ruled or rejected 
N N The Chief - Juſtice ſaid, He did not underſtand the Dif- 
1. . - 
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« of New York, gd Terfitories thereon depending in America; and We, 
rr Integrity, Ability and Learning, 
* „eite, and We do by theſe Preſents 
INS : a2, tete and appoint 25 the ſaid Frederick Phillipſe, to be. 
EW :- cond Juſtice of our Supreme Court of Judicature for our Province of 


« other } ultices of our laid Supreme Court, to Hear, try, and determine 


_ at the City-Hall of the City of New York, on Wedneſday the 46th Day 


put into Court, Exceptions, in the Name of Jobn Peter Zenger; there- 
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of our 75 ices of | 
i either Bench, or Barons of the Exchequer, in our ſuid Kingdom of England, 


% M.. Chambers jor a 
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ference z to which ſaid Alegander replied, that if he rejected the Exceptions, 
then hey Foul tor aphear upon the Proceedings, and in that Caſe the 
' Defendant was intit}ed* to have them made Part of the Proceedings lip 
Bills of Exceptions: But if they evtr-ruled them; theri, by ſo doing, they 
only declared them not ſufficient, to binder them from proceeding by 
virtue of thoſe Commiſſions ; and the Exceptions would remain as Records 
of the Court, and ought jo. be entered on the Record of the Caule, as 

art of the Proceedings. The Chief-Jultice aid; they muſt remain upon 


ak the Proceedings in that Cauſe, he ſaid, you may ſpeak to that Point 
To- morrow. THER" C 
| Friday, April 18th, 1735. 


Mr. Alexander ſignified to the Court, That on Wedneſday laſt their 
| Honours had ſaid, That the Counſel for Mr. Zenger might ſpeak to the 
Point, concerning the rejecting or over-ruling of Mr. Zenger's Exceptions, 
on the Morrow: To which the Ohief- Juſtice anfwered, That he ſaid, Yor 
| may get ſome Perſon to ſpeak to that Point on the Morrow, not meanting that the 
| ſaid Alexander i ſpeak to it, that being contrary to the Or der. Both Mr. 
Alerunder and M.. Smith ſaid, they underſtood it otherwiſe; 
They both alſo mentioned, that it was a Doubt, whether, by the 
| Words of the Order, they were debarred of their Practice as Counſel, as 
well as Attornies, whereas they practiſed in both Capacities, I' which 
the Chief Juſtice anſwered, That the Order was plain, That James 
* Al xander, Eſq. and William Smith, were debarred and excluded from 
their whole Practice at this Bat; and that the Order was intended to 
© bar their acting both as Counſel and as Attornies, and that it could not 
© be conſtrued otherwiſe,” And it being aſked Mr. Phill;/p/e, whether he 
underſtood the Order ſo? He anſwered, That he did, | 
Upon this Excluſion of my Counſel, I petitioned the Court to order 
| Counſel for my Defence; who thereon appointed Jobn Chambers, Eſq, 
who pleaded Vit Guilty for me to the Information. But as to the Point, 
to ether my Exc:ptions fhoul{ be Part of the Record, as was moved by my former 
C:unſel, Mr. Chambers thought not proper to ipeak to it. Mr, Clombers 
alſo moved, that a certain Day in the next Term might be appointed for 


on Monday the 4th of Auguſl, and the Court would conſider till the firit 
Day of next Term, whether I ſhould have a Struck Jury or not; and ord: rs 
ed, that the Sheriff ſhould, in the mean I ime, at my Charge, return the 
Freeholders Book, ' | : 


At a Supreme Court of Judicature held for the Province of New Yor#, 
before the Honourable James De Lancer, Eſq. Chief-Juſtice of the 
ſaid Province; and the Honourable Frederict Phillipſe, Eſq. Second 
Juſtice Juſtice of the ſaid Province. | 


On Tueſiay the 29th 8 1735, the Court opened; and on Motion 
truck Jui, purſuant t» the Rule of the preceding 
Term, the C.urt were of Opinion, thut I was intitled to have a Struck Jury; 

| and that Evening, at five of the Clock, ſome of my Friends attended th 
Clerk, for ſtriking the Jury; when, to their Sutprize, the Clerk, inſtead 
of producing the recllolderd Book, to ſtrike the Jury out of it in their 
Preſence, as uſual, he produced a Liſt of 48 Perſons, who, he ſaid, he had 
taken out of the Frecholders Book: My Friends told him, that a great 


holding Commiſſions and Offices at the Governor's Pleaſure; that others 
were of the late diſplaced Magiſtrates of this City, who muſt be ſuppoſed 
to have Reſentment againſt me, for what I had printed concerning them; 
that others were the Governor's Baker, Taylor, Shoe-maker, Candle- 
maker, Joiner, &c, that as to the few indifferent Men that were upon 
that Liſt, they had Reaſon to believe (as they had heard) that Mr. Attorney 
had a Lift of them, to ſtrike them out; and therefore requeſted, that he 
would either bring the Freeholders Book, and chuſe out of it 48 un- 
exceptionable Men in their Preſence, as uſual ; or elſe, that he would 
hear their Objections, particularly to the Liſt he offered; and that he 
would put impartial Men in the Place of thoſe againſt whom they could 
ſhew juſt Objections. Notwithſtanding this, the Clerk refuſed to ſtrike 
the Jury out of the Freeholders Book, and refuſed to hear any Objections 
to the enn. on his Liſt; but told my Friends, if any Objections the 

had to any Perſons, they might ſtrike thoſe Perſons out; to which they 


——— 


— 


| | anſwered, There would not remain a Jury if they ſtruck out all the ex- 


ceptionable Men and, according to the 
to ſtrike out 12. | x 
But finding no Arguments could prevail with the Clerk to hear their 


uſtom, they had only a Right 


him, he muſt apply to the Court, which the next Morning he did; and 
the Court, upon his Motion, ordered, That the * ſhould be fruck out of the 
Freeholl:rs Boot, as uſual, in the Preſence of the Parties; end that the Clerk 
ſhould hear Objections to Perſons propoſed to be off the 48, and alle of ſuch Ex- 
ceptions as were juſt, In purſuance of that Order, a Jury was that Even- 
ing ſtruck, to the Satisfaction of both Parties, though my Friends and 
Counſel infiſted on no Objections but want of Freeholders ; and though 
they did not inſiſt, that Mr. Attorney General (who was aſſiſted by Mr. 
Blagge) ſhould ſhew any particular Cauſe, againſt any Perſons he diſliked, 
but acquieſced that any Perſon he dif/-ked ſhould be out of the 48. 

Before James De Lancey, Eſq, Chief-Juſtice of the Proyince of New 


York, and Frederick Phill pſe, ſecond Judge, came on my Trial, on the 
fourth Day of Auguſt, 17 55, upon an Information for printing and pub- 


and his Adminiſtration. 

The Defendant Fohn Peter Zenger, being called, appeared. 

And the Sheriff returned his Venire for the Trial of this ſaid Cauſe. 
Mr. Chambers, of Counſel for the Defendant. I humbly move your 
Honours, that we may have Juſtice done by the Sheriff, and that he may 
return the Names of the Jurors in the ſame Order as they were ſtruck, 

Mr. Chief Fuſticce. How is that? Are they not ſo returned? 

Mr. Chambers. No, they are not ; for ſome of the Names that were 
laſt ſet down in the Pannel, are now placed firſt, | 


Mr. Chief Juſtice. Make out that, and you ſhall be righted. 


the File, to warrant whit we have done: As to being Part of the Record 


my Trial, and for a Struck Fury; whereupon my Trial was ordered to be 


Number of theſe Perſons were not Freeholders ; that others were Perſons 


Objections to his Liſt, nor to ſtrike the Jury as uſual, Mr. Chambers told 


liſhing two News- papers, which were called Libels againſt our Governor 
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and 
ors were firuck ; and if the Clerk will produce the Original, Gi 
A Attorney and myſelf, 
' 1, Mr. Chief Fuſtice. Cle 
4 Chief- Juſtice. How came che Names of the Jurors to 
in the Pannel annexed to the Henire ? | 


our Honour will ſee our Ct 
be miſplaced 
. "Mr. Sheriff. I have 
erk gave them tome. '\ 
Ar. CY e Let the Names of the Jure 
they were ſtruck, agreeable to the Copy here in Court. 
Which was done accordingly. And the Jury, whoſe Names were as 
follow, were called and fworn: FN I e e 
Hint Rutgers, 


Englert Van * 8 


* _ | Stanley Holmes, Thomas Hunt, Foreman, 
Edward Man, ©... Benjamin Hildreth, | 
ohn Bl, « Abraham Keteltas, 

_ Samuel Weaver, Jon Goelet, 5 
Andries Marſehalh, ' rcules Wendover. 


Mr. Attorney General opened the Information, which was as follows ; 
Mr. Attorney General. May it pleaſe your Honours, and you Gentlemen 
of the Jury; the Information now before the Court, and to which the 
Defendant,. Zenger, has pleaded Not Guilty, is an Information for print- 
ing and publiſhing e ſcandalous, and ſeditious Libel, in which, his 
Excellency, the Governor of this Province, who is the King's immedi- 
ate Repreſentative here, is greatly and unjuſtly ſcandalized, as. a, Perſon 
that has no Regard to Law nor, Juſtice ; with much more, as will appear 
upon reading the Informations. This of Libelling is what has 1 70 been 
diſcouraged, as a Thing that tends to create 2 among Men, ill 
lood among the People, and oftentimes great Bloodſhed between the 
Party libelling and the Party libelled. There can be no doubt but you. 

_ Gentlemen of the Jury, will have the ſame ill Opinion of ſuch Practices 
as the Judges have always ſhewn upon ſuch Occaſions : But I ſhall ſay 
no more at this Time, until you hear the Information, which is as 
follows. | | | 
e © New-York, Supreme Court. | 
Of the Term of Fanuary, in the eight Year of the Reign of our Sove- 

| © reign Lord King George the Second, Cc. | 

& New York, fi. DE it remembered, That Richard Bradley, 5 At- 
torney General of our Sovereign Lord the King 
for the Province of New-York, who for our ſaid Lord the King in this 
part proſecutes, in his own proper Perſon comes here into the Court of 
our ſaid Lord the King, and for our ſaid Lord the King gives the Court 
© here to underſtand, and be informed, That John Peter Zenger, late of 
the City of New-York, Printer, (being a ſeditious Perſon, and a fre- 
© quent Printer and Publiſher of falſe | ol and ſeditious Libels, and 
© wickedly and malicioufly deviſing the Government of o .r ſaid Lord the 
King of this his Majeſty's Province of New-7-r4, under the Admini- 
« ftration of his Excellency William Coſby, Eſq. Captain-General and Go- 
- © vernor in Chief of the 10 Province, to traduce, ſcandalize and vilify, 
and his Excellency the ſaid Governor, and the Miniſters and Officers 
of our ſaid Lord the King, of and for the ſaid Province, to bring into 
© Suſpicion, and the ill Opinion of the Subjects of our ſaid Lord the King 
« reſiding within the ſaid Province) the twenty-eighth Day of January, 
in the ſeventh Year of the Reign of our Sovereign Lord George the Se- 
* cond, by the Grace of God, of Great-Britain, France and Ireland, 
« King, Defender of the Faith, &c. at the City of New-York, did falſely, 


* ſeditiouſly and ſcandaleuſiy print and Ipubliſh, and cauſe to be printed 


and publiſhed a certain falſe, malicious, ſeditious, ſcandalous Libel, 
© intituled, The New-York Weekly r containing the freſbeſt Ad- 
vices, foreign and 1 in which Libel (of and concerning his 
* Excellency the ſaid Governor, and the Miniſters and Officers of 
«© our ſaid Lord the King, of and for the ſaid Province) among other 
© Things therein contained are the Werds, Your Appearance in Print, 
05-208 77 gives a Pleaſure to many, though moſt wil | 

4c fairly into the open Field, and not appeared behind Retrenchments 
% made of the ſuppoſed Laws againſt Libelling, and of what other 
i Men have (aid and done before: Theſe Retrenchments, Gentlemen, may 
e ſoon be ſhewn to you, and all Men, to be weak, and to have neither 
% Law nor Reaſon for their Foundation, ſo cannot long ſtand you in 
« ſtead: Therefore, you had much better as yet leave them, and come to 
« what the People of this City and Province [the City and Province of 


« New-York meaning] think are the Points in Queſtion; (to wit) They 


« [the People of the City and Province of New-York meaning) think, as 
« Matters now fland, that their Liberties and Properties are precarious, and 
„ that Slavery ts like to be intailed on them and ther Peſterity, if ſome paſt 
« Things be net «mended ; and this they collef? from mary paſt Proceedings.” 
© [Meaning many the paſt Proceedings of his Excellency the ſaid Go- 
vernor, and of the Miniſters and Officers of our ſaid Lord the King, of 
and for the ſaid Province.] And the ſaid Attorney-General of our ſaid 
Lord the King, for our ſaid Lord the King, likewiſe gives the Court here 
to underſtand, and be informed, that the ſaid John Peter Zenger after- 
wards, (to wit) the eighth Day of April, in the ſeventh Year of the Reign 
of our ſaid Lord the Kiny, at the City of New-York aforeſaid, did falſely, 
ſeditiouſſy, and ſcandaloufly print and publiſh, and caule to be Ear and 
publiſhed, on On malicious, ſeditious, and ſcandalous Libel, inti- 
tutled, The New-York Mrethy Feurnal, containing the freſheſt Advices fe- 
reign an d meſtic. In which Libel, [of and concerning the Govern- 
ment of the ſaid Province of New York, and of and concerning his Ex- 
cellency the ſaid Governor, and the Miniſters and Officers of our ſaid 
Lord the King, of and for the ſaid Province] among other Things 
© therein contained are theſe Words, On- of our Neighbours [one of the 
© [nhabitants of New Fer/ey meaning] bing in Company, obſerving the 
« Strangers [ſome of the Inhabitants of New-York meaning] "full of Com- 
« plaints, endeavoured to x 90g them to remove into Jerſey; to which it «vas 


ce replied, Thit would be 
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rk, is it (a ; Look upon that Copy; is it a true 


- e the Aſſembly meaning the General Aſſembly of the Province of Nay. 


4 


„ Jdminiftration [meaning the Adminiſtration of Government of the ſaid 


Jurors be ranged in the Order ; 


% Frowns of a Governor, [ Ais Excellency, the ſaid 
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4 pedſed from them; one that was then moving to Pennſylvania, [meani 
rf A 70 than removing from Mau. Ert with ad to reſide at ag 

« vgn to which Placs it ts reported ſeveral confiderable Men are ra 

« [from New-Tort,meaning), expreſſed in Terms very moving, much Concer, 

ce for the Circum/lances J ew- York [the bad Circumſtances of the Provinq 

« and the People of % York meaning], ſeemed to thin them very mu 

. owing to the Influence that ſome Men [whom he called Took] bad in | 
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% Province of New-York], ſaid he was now going from them, and waz ng f 
be hurt by any Meaſures they ſhould take, but could not help having 
46 „ he Welfare of his Gountrymen, and ſhould be glad to hear the 
« York] would exert themſelves as. became them, by ſhetwing that they have 
Th Interof of their 0 2 more at Wart, than the fog chi, pak e: 
& vate View , any of their Members, or being at all affefted by the n 
. ; Overnor, meaning 
&« both which ought equally to be deſpiſed, when the Iutereſ of their Country h 
© af Stake. Tou, Jor he, complain of the Lawyers, but I think the Law i 

&« ſelf is at an End. We [the Preple of the Province o New-York meaning] 
e ſee Men's Deeds deſtroyed, Fades arbitrarily diſplaced, new Courg 
c erected, without Conſent of the Legiſlature [within the Proving of 
% New-York meaning], by which it ſeems to me, Trials by Juries a» 
“e taken away when a Governor pleaſes, { His Excellency the ſaid Governy 
&© meaning] Men of known Eſtates denied their Votes, contrary to the 
& received Practice, the beſt Expoſitor of any Law: I be is then in thy 
Province [meaning the Province of New-York], that call [can cal 
© meaning] any Thing his own, or enjoy ary Liberty, [Liberty meaning 
„longer than thoſe in the Auminiſt ation [ meaning the Adminittration gf 
6 Governmennt of the ſaid Province of New-Yor#] will condeſ end to lg 
| © them do it, for which Reaſon I have left it [the Province of New-Yuk 
% meaning] as I believe more will; to the great Diſturbance of th: 
e Peace of the ſaid Province of New-York, to the great Scandal of out fail 
„ Lord the King, of His Excellency the ſaid Governor, and of all- othen 
concerned in the Adminiſtration of the Government of the ſaid Province, 
and againſt the Peace of our Sovereign Lord the King his Crown and 
„ Dignity, &c.” Whbereupon the ſai ee, of our ſaid Lon 
0 be King, for our ſaid Lord the King, prays the Adviſement of the 
Court here, in the Premiſes, and the due Proceſs of the Law, againf 
him the ſaid Fobn Peter Zenger, in this Part to be done, to anſwer to ou 
+ ſaid Lord the King of and in the Premiſes, &c. | | 

wy © R. Bradley, Attorney-General.” 
To this Information the Defendant has pleaded Not Guilty and we ate 
ready to prove it. | 


Mr. Chambers 


c 


2 


has not been pleaſed to favour me with his. Notes, fol 
cannot, for fear of doing him Injuſtice pretend to ſet down his Argument; 
but here Mr. Chambers Ft forth very clearly, © the Nature of a Libel, the 
great Allowances that ought to be made for what Men ſpeak 'or write; 
that in all Libels there muſt be ſome particular Perſons ſo clearly pointel 
out that no Doubt muſt remain about who is meant; that he was in hopes 
Hr. Attorney would fail in his Proof, as to this Point; and therefore de- 
fired that he would go on to examine his Witneſſes.” | 
Then Mr. Hamilton, who at the Requeſt of ſome of my Friends, wa 
ſo kind as to come from Philadelphia to aſſiſt me on the Trial, ſpoke. 
Mr. Hamilton. May it pleaſe your Honour: I am concerned in this 
Cauſe on the Part of Mr. Zenger, the Defendant. The Information againk 
my Client was ſent me, a ſew Days before I left Home, with ſome [n- 
ſtructions to let me know how far I might rely upon the Truth of thoſe 
Parts of the Papers ſet forth in the Information, and which are ſaid to he 
libellous. And though I am perfectly of the Opinion with the Geatle 
man who has juſt now ſpoke, on the ſame Side with me, as to the comma 
Courſe of Proceedings, I mean in putting Mr. Attorney upon proving 
that my Client printed and publiſhed thoſe Papers mentioned in the Infor 
mation; yet I cannot think it A7 7 for me (without doing Violence to my 
own Principles) to deny the Publication of a Complaint, which, I think, 
is the Right of every free- born Subject to make, when the Matters ſo pubs 
liſhed can be ſupported with Truth; and therefore I'll fave Mr. Atterny 
the Trouble of examining his Witneſſes to that Point; and I do (for-ny 
Client) confeſs, that he both printed and publiſhed the two News Papen 
8 forth in the Information, and I hope in ſo doing he has committed no 
rime. 
Mr. Attorney. Then, if Your Honour pleaſes, ſince Mr. Hamilton hi 
confeſſed che Fad, I think our Witneſſes may be diſcharged ; we have u 


trenet} 
| the I 
n him 
Daths ſ. 


aping out of the Frying- pan inte the Fire : for, ſays | the Law and the Goſpel. That by Government we were protected in oi 


further Occaſion for them. | Mr. 2} 
Mr. Hamilton. If you brought them here only to prove the printing ey, tl 
publiſhing of theſe News- Papers, we have e that, and (hal Wim, wh 
abide by it. 5 len, w 
Hire my Journeyman and two Sens (with ſeveral others ſubpœna' d by MiWration. 
Attorney, to give Evidence againſt me) were diſcharged, and there u ourt (| 
Silence in the cog ome T ime. | Own, \ 
Mr. Chief-Fuftice. Well, Mr. Attorney, will you proceed? WO: the 
Mr. Attorney. Indeed, Sir, as Mr. Hamilten has confeſſed the printig i erſon m 
and publiſhing theſe Libels, I think the Jury muft find a Verdict for teMiſiclieve, | 
King; for ſuppoſing they were true, the Law ſays that they are not ir Live: 
leſs libellous for that; nay indeed the Law ſays, their being true is to Crin 
Aggravation of the Crime. | | ad exhil 
Nr. Hamilton. Not ſo neither, Mr. Attorney, there are two Words dd at th 
that Bargain: I hope it is not our bare printing and publiſhing a Pap * they 
that will make ita Libel: You will have ſomething more to do, befus itorney l 
ou make my Client a Libeller; for the Words themſelves muſt be lib e Gove 
ous, that is falſe, ſcandalous, and ſeditious, or elſe they are not guilty. eople of 
As Mr. Attorney has not been pleaſed to favour us with his Argumet bave Re 
which he read, or with the Notes of it, we cannot take upon us to ſet d voſecuti. 
bis Words, but only to ſhew the Book Caſes. he cited, and the genen e a go 
Scope of his Argument, which he drew from thoſe Authorities. fle ob is becot 
ſerved upon the Excellency, as well as Uſe of Government, and the σ‚ eve to 


I was i 
ere give. 


r Autho 


Regard and Reverence which had been conſtantly paid to it, both unde 
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Z fo pn and putting a Pike he (56) 
that, for theſe Reaſons, great Care | dangerous Court td the Liberties, of the People of Kugland that ever was 


E and Properties ties; and | ge 
ſes, Rene daten ig that might tend ro. ſcanda- | known in that Kingdom; that Ar. Auteene knowing this, would. not 


5 — 1 
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5 -> Magiſtrates, and others concer in the Adminiſtration of the Go- have attempted to, ſet up a Star-Chamber here, nor to make their Judg- 
q = ment, eſpecially the ſupreme Magiſtrate. And chat there were many. | meats a Precedent to us: For it is well khawn, that what. would have been 
y Cites of very ſevere Judgments, and of Puniſhments inflicted upon, | judged Treaſon in thoſe. Days for a Man to ſpeak, I think, has ſince not. 
7 n b as had attempted to bring the Government into Contempt ; by 2 only been practiſed as lawful, but the contrary Doctrine has been held to- 
1 liſhing falſe and Ken Libels againſt it, or by ſpeaking evil and ſcan- be Law. 5 e AR AET. abi 
eos Words of Men in Authority ; to the great Diſturbance of the pub- la Brew/er's Caſe, for Printing, That, the. Subjetti: might defand their 
by 2 Peace.” And to ſupport this, he eited, 5 Coke 121. (I ſuppoſe it | Rights and Liberties by Arms, in caſe the King ſhould ge about te-deflray them, 


2 


| ne) Jord's Jnftit. 430. 2 Lilly 168. 1 Hawkins 73. 11. 6. 
1 Bt he 1 1 Prat 2 Li | was a 81 5 BEE 


1 

me Perſon; expreſſed either in Printing or Writing, Signs or. | 
bat — © aſperſe deen of one that 5 alive, or he Fra of 
75 "ne that is dead z if he is a private Man, the Libeller deſerves a ſevere 
th poniſhment, but if it is againſt a Magiſtrate, or other publick Perſon, it 
ri reater Offence ; for this concerns not only the Breach of the Peace, 


Ah 
hut 


ar Scandal of the Government; for what greater Scandal of Go- 
ig] Le rnment can there be, than to have corrupt or wicked Magiſtrates to be 
) it appointed by the King, to govern his Subjects under him? And a greater 
ths Imputation to the State cannot be, than to ſuffer ſuch corrupt Men to fit 
Kl In the ſacred Seat of Jultice, or to have any meddling in, or concerning 
urn be Adminiſtration of Juſtice,” And from the ſame Books Mr. Attorney in- 
1. Efted, that whether the Perſon defamed is a private Man or a Magiſtrate, 


whether living or dead, whether the Libel is true or falſe, or if the Part 
aint whom it is made is of good or evil Fame, it is nevertheleſs a Libel. 
Wor in ſettled State of Government, the Party grieved ought to complain 


that er every Injury done him, in the ordinary Courle of the Law, And as to 
Call ts Publication, the Law had taken ſo great Care of Men's Reputations, 
ng} at if one maliciouſly repeats it, or ſings it in the Preſence of another, 
of u delivers the Libel or a Copy of it over, to ſcandalize the Party, he is 
0 let o be puniſhed as a Publiſher of a Libel, He ſaid it was likewiſe evident, 
York that Libelling was an Offence againſt the Law of God. Acts xxiii. 5. 


When, faid Paul, I wiff not, Brethren, that he was the High-Prieft : For it is 
oritten, Then ſhalt not ſpeak evil of the Ruler of the People. 2 Pet. ii. 10. 


her // Government, A are they, ſelf-willed, they are not afraid to 
nce, t cvil Dignities, &c. He then inſiſted that it was clear, both by the 
and WW aw of God and Man, that it was a very you Offence to ſpeak evil of, 
Lord or to revile thoſe in Authority over us; and that Mr. Zenger had offended 
F the na a moſt notorious and groſs Manner, in ſcandalizing Hes Excellency our 
aink overnor, who 1s the King's immediate Repreſentative, and the ſupreme 


agiftrate of this Province: For can there be any thing more ſcandalous 
id of a Governor than what is publiſhed in thoſe Papers? Nay, not 
only the Governor, but both the Council and Aſſembly are ſcandalized 
or there it is plainly ſaid, That © as Matters now ſtand, their Liberties 
and Properties are precarious, and that Slavery is like to be entailed on 
them and their Poſterity. Aud then again Mr. Genger fol s The Aſſem- 


nent; bly ought to deſpiſe the Smiles or Frowns of a Governor; that he 
„ the thinks the Law is at an End; that we ſee Men's Deeds deſtroyed, - 
rite; Judges arbitrarily difplaced, new Courts erected, without Conſent of 


the Legiſlature; And, that it ſeems Trials by juries are taken away 
when a Governor pleaſes; that none can call any thing their own, 
longer than thoſe in the Adminiſtration will condeſcend to let them do 
ICE ID ow And Mr. Attorney added, That he did not 
now what could be faid in Defence of a Man, that had fo notoriouſty 
candalized the Governor and principal Magiſtrates and Officers of the 
zovernment, by charging them with depriving the People of their Rights 


* 


— 


—_—_— 


gain nd Liberties, and taking away Trials by Juries ; and in ſhort, putting 
de [n- a End to the Law itſelf. If this was not a Libel, he ſaid, he did 
thole Wot know what was one. Such Perfons as will take thoſe Liberties with 
| to e overnors and' Magiſtrates, he thought, ought to ſuffer for ſtirring up 
ſenthe edition and Diſcontent among the People. And concluded, by ſaying, 
mm nat the Government had been very much traduced and e by Mr. 
oving Wenger, before he was taken Notice of; that at laſt it was the Opinion 
Insa: f the Governor and Council, that he ought not to be ſuffered to go on, 
to v diſturb the Peace of the Government, by publiſhing ſuch Libels againſt. 
think de Governor, and the chief Perſons in the Government; and therefore 
o pub- ry had directed this Proſecution, to put a Stop to this ſcandalous and 
ſtr N icked Practice, of libelling and defaming his Majeſty's Government, 
for mf d diſturbing his Majeſty's Peace.“ | 
Pape Mr. Chambers then ſummed up to the Jury, obſerving with great 
ted u trength of Reaſon on Mr. Attorney's Defect of Proof, that the Papers 
n the Information were falſe, malicious or ſeditious, which was incumbent 
en hun him to prove to the Jury, and without which they could not on their 
ave Paths ſay, that they were fo as charged. Fs 
Mr. Hamilton. “ May it pleaſe your Honour: I agree with Mr. At- 
ng ale), that Government is a ſacred Thing; but I differ very widely from 
nd im, when he would infinuate, that the juſt Complaints of a Number of 
len, who ſuffer under a bad Adminiſtration, is libelling that Admini- 
by Meg ation. Had I believed that to be Law, I ſhould not have giyen the 
ere u ourt the Trouble of hearing any thing that I could ſay in this Cauſe. 
| own, when I read the Information, I had not the Art to find out (with- 
ut the Help of Mr. Attorney's Innuends:) that the Governor was the 
rintig e erſon meant in every Period of that News Paper; and I was inclined to 
for tec (eve, that they were wrote by. ſome, who from an extraordinary Zeal 
not or Liverty, had miſconſtrued the Conduct of ſome” Perſans in Authority 
e is o Crimes; and that Mr. Attorney, out of his too great Zeal for Power, 
| ad exhibited this Information, to correct the Indiſcretion of my Client; 
ords d at the ſame Time, to ſhew his Superiors the great Concern he had, 
Papen they ſhould be treated with any undue Freedom. But from what Mr. 
befor "#97 ncy has juſt now ſaid. to wit, That this Proſecution was directed by 
e liehe Governor and Couhci!, and from the extraordinary Appearance of 
ilty. eople of all Conditions, which J obſerve in Court upon this Occaſion, 
gumedl bave Reaſon to think, that thoſe in the ' Adminiſtration have by this 
et dom roſecution ſomething more in View, and that the People believe they 
nerd Ve a good deal more at Stake than I apprehended : And, therefore, as 
n decome my Duty, to be both plain and particular in this Cauſe, I beg 
he gra © to beſpeak the Patience of the Court. | wy | 
h unde was in hopes, as that terrible Court, where thoſe dreadful Judgments 
d ineuß e given, and that Law eſtabliſhed, which Mr. Attorney has produced 
Laß Auchorities to ſupport this Cauſe, was long ago laid aſide, as the moſt 


| 


: 
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| ; 
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h 
| Thur 


as Times have made 2 


ſay) he omitted the 


f 


he was told, by the Chief - Juſtice, that it was a great Mercy he was not: 
roceeded againſt for his Life; for. that 


y. Arms in any Caſe wWhatſoever, was expreſs Treafon, And yet we ſee, 


to ſay the King could: be: reſiſted; 


ſince that Time, Dr. Sacheverell was ſentenced in the higheſt, Court in 


Great · Britain, for ſaying, That ſuch a Reſiiance was not lawful: Beſides, 
great Changes in the Laws of Eng/and, ſo in my 
Opinion, there is good Reaſon that Places ſhould do ſo too; 

| Is it not ſurpriſing to ſee aðubject, upon his receiving a Commiſſion from 
the King to be a Governor of a Colony in America, immediately imagin- 
ing himſelf to be veſted with all the Prerogatives belonging to the ſacred 
Perſon of his Prince? And which is yet more aſtoniſhing, to ſee that a 
People can be ſo wild as to allow of and acknowledge thoſe 6 re deen 
and Exemptions, even to their own Deſtruction? ls it ſa hard a Matter 


| to diſtinguiſh between the 6% of our Sovereign, and the Power of a 
8 


Governor of the Plantations not this making very free with our 


Prince, to apply that Regard, Obedience and Allegiance to a Subject 
| which is due 00 
3 


to our Sovereign? And yet in all the Caſes which Mr. 
Attorney has ci: to ſhew the Bio and Obedience we owe to the Su- 
preme Magiſtrate, it is the King that is there meant and underſtnod, tho? 
Mr. Aitorney is pleaſed to urge them as Authorities to prove che Heiniouſ- 
nels of Mr. Zenger's Offence againſt the Governor of New-Yo:4, The 
ſeveral Plantations are compared to lo many large Corporations, and perhaps 
not improperly ; and can any one give an inſtance, that the Mayor or 
Head of a Corporation ever. put in a Claim to the ſacred Rights of Ma- 
jeſty? Let us not (while we are pretending to pay a great Regard to 
our Prince and his Peace) make bold to transfer that Allegiance tv a Sub- 
ject, which we owe to our King only, What ſtrange Doctrine is it, to 
preſs every Thing for Law here which is ſo in England? I believe we 
ſhould not think it a Favour, at preſent at leaſt. to eſtabliſh this Practice. 


| In England ſo great a Regard and Reverence is had to the Judges, (C. 3. 
| ft. 140.) that if any Man ſtrikes another in He/tmnfter-Hall, while the 


Judges are ſitting, he ſhall loſe his Right-Hand, and iorfeit his Land and 
Goods for ſo doing. And though the Judges here claim all the Powers 
and Authorities within this Govenment, that a Court of King's-Bench 


., 


has in England, yet I believe Mr. Attorney will ſcarcely ſay, that ſuch a 


Puniſhment could be legally inflicted on a Man for committing ſuch an 
Offence, in the Preſence of the Judges fitting in any Court within the 
Province of New-York, The Reaſon is obvious; a Quarrel or Riot in 
New-York cannot poſſibly be attended with thoſe dangerous Conſequences 
that it might in 22 ter- Hall; nor (I hope) will it be alledged, that 
any Miſbehaviour to a Governor in the Plantations will, or ought to be 


udged of or puniſhed, as a like Undutifulneſs would be toour Sovereign. 
15 all which, I hope Mr. Attorney will not think it proper to apply his 


Law-Caſes (to ſupport the Cauſe of his Governor), which have an 
| 


been judged, where the King's Safety or Honour was concerned. It wi 

not be denied but that a Freeholder, in the Province of New-York, has as 
good a Right to the ſole and ſeparate Uſe of his Lands, as a Freeholder in 
England, who has a Right to bring an Action of Treſpaſs againſt his 


Neighbour, for ſuffering his Horſe or Cow to come and feed upon his 


Lands, or eat his Corn, whether, incloſed or not incloſed ; and yet I be- 


lieve it would be looked upon as a ſtrange Attempt for one Man here to 


bring an Action againſt another, whoſe Cattle and Horſes feed upon his 
Grounds not incloſed, or indeed for eating and treading down his Corn, 
if that were not incloſed. Numberleſs are the Inſtances of this Kind that 
might be given, to ſhew, that what is good Law at one Time, and in 
one Place, is not ſo at another Time, and in another Place; ſo that I 
think the Law ſeems to expe, that in theſe Parts of the World, Men 
ſhould take Care, by a good Fence, to preſerye their Property from the 
of unruly Beaſts. bog wht there may be as goo a Reaſon 
en ſhould take the ſame Care, to make an honeſt and upright Con- 
duct a Fence and Security againſt the Injury of unruly Tongues, 

Mr. Attorney, I don't know what the Aral means, by comparing 


| Caſes of Freeholders in England with the Frecholders here, What has 


this Caſe to do with Actions of Treſpaſs, or Men's fencing their 
Ground? The Caſe before the Court is, -Whether Mr. Zenger is guilty 
of libelling his Excellency the Governor of New-York, and indeed the 
whole Adminiſtration of the Government? Mr. Hamilion has confeſſed 
the printing and publiſhing, and I think nothing is plainer, than that the 


Words in the Information are /candalous, and tend to Sedition, and to aiſ- 
this Province. And if ſuch Papers are not . 


uiet the Minds of the People of 
Libels, I think it may be ſaid, there can be no ſuch Thing as a Libel. 
Mr. Hamilton. May it pleaſe your Honour, I cannot agree with Ar. 
Attorney; for though [ freely acknowledge that there are ſuch Things as 
Libels, yet I muit inſiſt at the ſame Time, that what my Client is 
charged with, is not a Libel ; and I obſerved juſt now, that Mr. Attor- 
ney; In defining a Libel, made uſe of the 'Words, Fn. ſeditious, and 
tend to diſpuiet the People; oo (whether with Deſign, or nor, I will not 
ord 7at/ee 
Mr. Attorney. I think Val not omit the Word falſe : But it has been 
ſaid already, that it may be a Libel, notwithſtanding it may be true. 
Mr. Hamilton. In this I muſt ſtill differ with 2 Altorney; for I de- 
pend upon it, we ate to be tried upon this Information now before the 
Court and Jury, and to which we have pleaded Not Guilty, and by it we 
are charged with printing and papliſhing's certain falſe, malicious, ſeditinus 
and Gandolows Libel. This Word falſe muſthave ſome Meaning, or elſe how 
carne it there? TI hepe Ar, Attorney will not ſay he put it there by Chance, 
and I am of Opinion his Information would not be good without it. But 
to ſhew that it is the principal Thing, which, in my Opinion, makes a 
Libel, I put the Caſe, the Information Had been for printing and pub- 
liſhing a certain true Libel, would that be the ſame Thing? Or could 
Mr. Attorney ſupport ſuch an Information by any Precedent in 


the 
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the E bp Law ? No, the Falſhood makes the Scandal, and both make | able to this it was urged by Sir Robert Sawyer, (State Trials, Vol. 1% 
the Libel. And to ſhet the Court that I am in good earneſt, and to fave | the Trial of the Seven Biſhops, That the Falfity, the Malice, and Sedition, . 
_ the: Count's Time, and Mr. Attorney's Trouble, I will agree, that if he | thb Friting, were all Fa ts be proved. Buthere it may be ſad, Sir Rein 4 
\ an provpithe Buſts char god upon us ro be falſe, I'll own them to be ſcan- was one of the Biſhops Counſel, and his Argument ie nor to be allowed fy 
$7 Aalaus, ſeditions, and a Libel, So the Work ſeems now to be pretty much | Law: But I offer it only toſbew, that we are not the Het ue Neve jade 25 
>] ſhortened, and. Mr. Attorney has now only to prove the Word Falſe, in | that to make 4 Writing a Libel, it wuſt be elſe. _ And if the Ar umen ; 
. order to make us Guilty. 4c 2 Counſel muſt have do Weight, 1 hope there will be more Re f 
if Mr. Attorney. We have nothing to proye ; you have confeſſed the | ſhewn to the Opinion of a Judge; and therefore I mention the Word, 1 
* printing and publiſhing ; but if it was neceſſary (as I inſiſt it is not), how | Juſtice Powe! im the ſame Trial, where he ſays (of the Petition of 1 a 
= can we prove # Negative? but I hope ſome Regard will be had to the Au- Biſhops, which was called 2 Libel, and upon which they were proſecute] 6 
* thorities that have been produced ; and that ſuppoſing all the Words to be | by Information), that, to mate it a Libel, i; mo be falſe and malicious, ant 1] 
* true; yet that will not help them; that Chief Juſtice Holt, in his Charge | tend to Seditron ; and declared, as he ſaw no Falſbood or Malice in it, be ws 7 
73 to the 3 in the Caſe of Tutchin, made no Diſtinction, whether Tutchin's | 9 —_— that it was no Libel. Now, I ſhould think this Opinion ala y 
i Papers were tue-or falſe and as Chief Juſtice Holt has made no Diſtinc- | in the Caſe of the King, and in a Cafe which that King had fo much x t 
tion in that Caſe, ſo none ought to be made here; nor can it be ſhewn in | Heart, and which to this Day has hever been contradifted, might be a fl. 
E all that Caſe, there was any Queſtion made about their being fa/ſe or true. | ficient Authority, to intitle us to the Liberty of proving the Trath of the k 
1 Mr. Hamilton. I did expect to hear, that a Negative cannot be proved ; | Papers, which in the Information are called fulſe, malicrous, ſeditions, py * 
4 but every body knows there are many Exceptions to that general Rule; | ſcandalous; If it be objected, that the Opinien of the other re Fulpe Were te 
4 For if a Man is charged with killing another, or ſtealing his Neighbour's | again/t him, I anſwer, that the Cenſures the Judgments of theſe a han C 
-Y Horſe; if he is innocent in the one Caſe, he may prove the Man faid to | undergone, and the Approbation Juſtice Powel's Opinion, his gment tit 
. be killed to be really alive; and the Horſe ſaid to be ſtolen, never to have | and Conduct upon that Trial, has met with, and the Honour gained to 
4 been out of his Maſter's Stable, &c. and this I think is pfoving a Nega- | to himſelf, for daring to ſpeak Truth at ſuch a Time, upon ſuch an O. dc 
3 tive. But we will ſave Mr. Attorney the Trouble of proving a Negative, | caſion, and in the Reign of ſuch a King, is more than ſufficient, in at: 
* and take the Onus Probandi upon ourſelves, and prove thole very Papers | humble Opinion, to warrant our inſiſting on his Judgment, as a full Au. W 
3% that are called Libels to be true. | Er Pls | thority to our Purpoſe ; and it will lie upon Mr. Attorney to ſhew, inne 
4 Mr. Chief Fuſtice. You cannot be fdmitted, Mr. Hamilton, to give the | this Opinion has, ſince that Time, been denied to be Law z or that Juſtin th: 
2 Truth of a Libel in Evidence. A Libel is not to be juſtified ; for it is | Peel, who delivered it, has ever been condemned or blamed for it, in any Li 
* nevertheleſs a Libel that it is true. 1 Law- Book extant at this Day; and this, I will venture to ſay, Mr, þ. bel 
2 Mr. Hamilton. I am ſorry the Court has ſo ſoon reſolved upon that | torney cannot do. But, to make this Point yet more clear, any Thi $4 
= Piece of Law; I expected firſt to have been heard to that Point. I have | can be clearer, I will, on our Part, proceed and ſhew, that in the Cite of 
8 not in all my Reading met with an Authority that ſays, we cannot be ad- Sir Samuel Barnardiffon, his Counſel, notwithſtanding he ſtood before on 8 
1 mitted to give the Truth in Evidence, upon an Information for a Libel. or the greateſt Monllers that ever preſided in an Engl Court ( Judge 77 8 
'Y Mr. Chief Juſtice. The Law is clear, that you cannot juſtify a Libel. | ſeriet), inſiſted on the want of Proof to the Malice and ſeditious Intent o *0 
= Mr. Hamilton. I own that, may it pleaſe your Honour, to be ſo; but | the Author, of what was called a Libel. And in the Caſe of Tutchs, WS © © 
3 with Submiſſion I underſtand the Word, rn there, to be a Juſtification | which ſeems to be Mr. Attorney's chief Authority, that Caſe is againk tk 
= by Plea, as it is in the Caſe upon an Ind; ment for Murder, or an Aſ/ault | him ; for he was, upon his Trial, put upon ſhewing the Truth of bis 7 y 
* and Battery; there the Priſoner cannot juſtify, but plead Net Guilty : Yet | pers, but did not; at leaft the Priſoner was aſked by the King's Counſe * 
= it will not be denied but he may, and always is admitted to give the Truth | (State Trials, Vol. V.) whether he would ſay they were true? And uh * Ne 
4 of the Fact, or any other Matter in Evidence, which goes to his Acquit- | never pretended that they were true, the Chief Juſtice was not to (ay f © Ni 
| tal ; as in Murder he may prove it was in Defence of his Life, his Houſe, | But the Point will ſtill be clearer, on our Side, from Fuller's Caſe, (St *B 
=_ &c. and in Haut and Battery, he may give in Evidence, that the other | Trials, Vol. V.) For falſely and wickedly cauſing to be printed a falſe al an 
= Party ſtruck firſt, and in both Caſes he will be acquitted, And in this | ſcandalous Libel, in which ( amongſt other Things) were contained theſe Wark, * ſtr 
= Senſe I underſtand the Word ja li, when applied to the Caſe before the | * Mr. Jenes has alſo made Oath, That he paid 5000 /. more, by the lay * fol 
4 Colne, 0 | King's Order, to ſeveral Perſons in Places of Truſt, that they might an 
=_ Ur. Chief Juſtice. I pray ſhew that you can give the Truth of a Libel | * compleat my Ruin, and invalidate me for ever. Nor is this al! ; for dh * Pi 
1 in Evidence. | * ſame Mr. Jones will prove, by undeniable Witneſs and Demonſtration en 
1 Mr. Hamilton. I am ready, both from what I underſtand to be the | that he has diſtributed more than 180, ooo. in eight Years laſt paſt, by dex 
= Authorities in the Caſe, and from the Reaſon of the Thing, to ſhew that | © the French King's Order, to Perſons in publick Truſt ia this Kingdom! : nal 
3 we may lawfully do ſo. But here I beg leave to obſerve, That Informa- | Here, you ſee, is a ſcandalous and infamous Charge againſt the late King T. 
1 tions for Libels is a Child, if not born, yet nurſed up, and brought to full | here is a Charge, no leſs than High Treaſon, againſt the Men in pull, - 
4H Maturity, in the Court of the Star-Chamber. N Truſi, for receiving Money of the French King, then in actual War ui * Te 
=_ Ar. Chief Fuftice, Mr. Hamilten, you'll find yourſelf miſtaken ; for | the Crown of Great-Br:tain ; and yet the Court were far from bearing * ver 
=_ in Cote's Inftitutes you'll find [Informations for Libels, long before the | him down with that Star- chamber Doctrine, to wit, That it was no matic; 6 Jet 
1 Court of Star-Chamber. whether what he ſaid iuus true or faiſe ; no, on the contrary, Lord C * ate, 
=_ Mr. Hamilton, I thank Your Honour; that is an Authority I did pro- Juſtice Hot aſks Faller, Can you make it appear they are true? Hue 1 Me 
i poſe to ſpeak to -; and bye: But as you have mentioned it, I'll read that | atiy , itneſſes? You might have had Subpana's for your neg ITT e Ne 
_ Authority now. I think it is in the 3 Cs. Ia. under Title Libel; it is the | Day. I you take upon you to write ſuch Things as you are charged with, 4 * ral 
= Caſe of Fob de Northampton for a Letter wrote to Robert de Ferrers, one | lies aon you to prove them true, at your Peril. If you have any Witneſt, il Enc 
= of the King's Priyy-Council, (Cole 3. Inf. 174.) concerning Sir Milliam | will hear them. How came you to torite thoſe Barks which are not true? | * be : 
_ Scot, Chief Juſtice, and his Fellows; but it does not appear to have been | you bave any Witneſſes, produce them. <4 you can offer any Matter to jr ny 
= upon Information ; and I have good Grounds wy it was upon Indict- | what you have wrote, let us hear it. Thus ſaid, and thus did, that pred g to b 
1 ment, as was the Cate of Adam de vp (ye jult mentioned before by | Man, Lord Chief Juſtice Halt, upon a Trial of the like Kind with dug ? well 
= Lord Cale under the ſame Title ; and I think there cannot be a greater, at | and the Rule laid down by him, in this Cale, is, That he who will ta Qua 
# leaſt a plainer Authority for us, than the Judgment in the Caſe of Jobn de | upon bim to write Things, it lies upon him to prove them at bis Peril. No Mr 
= Northampton, which my Lord has fet down at An Et quia prædictus | Sir, we have acknowledged the printing and publiſhing of thoſe Pape the Be 
1 Jabannes ca novit diclam Literam per ſe ſcriptam Roberto de Ferrers, qui eft. ſet forth in the Information, and (with the Leave of the Court) agtee © the 
Mp de Concilio Regis, que litera continet inſe hullam veritatem, &c. Now Sir, | to the Rule laid down by Chief Jultice Holt, we are ready to prove then they t. 
1 by this Judgment it appears the libellous Words were utterly falſe, and | be true, at our Peril. | | WE 
=. there the Falſhood was the Cong, 0g . the n 4 that cue Mr. Chief fuflice. Let me ſee the Book. | tag 
=. And is not that what we contend for? Do not we inſiſt that the Falſhood , R | 3 | 
we makes the Scandal, and both make the Libel ? And how ſhall it be known [ Here the Court bad the Cafe under r N 10 confider able Hy Very W: 
- whether the Words are libellous, that is, true or faiſe, but by admitting us e Ras was fi mY 4 5 be was 
be to prove them true, ſince My. Attorney will not undertake to prove them Mr. Chef Juſt ce. Mr. Attorney, you have heard what Mr. Hamil Mr 
2 falſe ? Beſides, is it not againſt Common Senle, that a Man ſhould se | has ſaid, and the Caſes he has cited, for having his Witneſſes examine p 193 
J puniſhed in the ſame Degree for a true Libel (if any ſuch Thing could be) | to prove the Truth of ſexeral Facts contained in the Papers ſet forth R and 
Y as for a falſe one © I know it is ſaid, That Truth mates a Libel the mere pro- | the Information. What do you ſay to it? | | , Whic 
1 voking, and therefore the Offence is the greater, and conſequently the Judgment | Mr. Attorna- General. The Law, in my Opinion, is very clear: 1 
* ould be the heavier. Well, ſuppoſe it were fo, and let us agree for once, | cannot be admitted to juſtify a Libel; for, by the Authorities I hae. net pl 
1 That Truth is a greater Sin than Falſbed: Yet as the Offences. are not. | ready read to the Court, ic is not the leſs a Libel becauſe it is true. : did 1 
3 equa}, and as the Puniſhment is arbitrary, that i, according as the Judges | thin I need not trouble the Court with reading the Caſes over again; g well 
BM in their Diſcretion ſhall direct to be inſlicted; is it not abſolutely neceſſary | Thing ſeems to be very plain, and I ſubmit it to the Court. a 
1 had they ſhould know whether the Libel is true 215 that they may by Ar. Chief Tuftice, Ir. Hamilton, the Court is of Opinion, you ou? t N, C 
A that Means be able to proportion the Puniſhment ? For would it not be a | not to be permitted to prove the Facts in the Papers: Theſe are the Wo i 8 oh 
'4 ſad Caſe, if the Judges, for want of a due Information, ſhould chance to | of the Book, It is far from being a Juſtification of a Libel, that! 9 allo 
M0 give as ſevere a ſ yk againſt a Man for writing or publiſhing a Lie, | * Contents thereof are true, or that the Perſon upon whom it is made ks 12 
= as for writing or publiſhing a Truth? And yet this (with Submiſſion), as | * a bad Reputation, ſince the greater Appearance there is of Truth ins ; "ws 
- monſtrous and ridiculous as it may ſeem to be, is the natural Conſequence | * mal.cious Invective, ſo much the more provoking it is,” mon 
1 of Ar. Atterach's Doctrine, That Truth mikes a worſe Lib I than Folſbod, | Mr. Hamilton, Theſe are Star-chamber Caſes and I was in be © ſean, 
n and mult follow from his not proving our Papers to be: fal, or not fuf- | that Practice had been dead with the Court. i” | - nd ds 
AF fering us to prove them to be true. But this is only reaſoning upon Ar. Chief Fuſlice. Mr. Hamilt;n, the Court have delivered their d at ou 
3 the Caſe, and Iwill now proceed to ſhew, v hat in my Opinion will be ſuf- nion, and we expect you will uſe us with good Manners : You are not i 2 
1 fieient to induce the Court to allow us to prove the Truth of the Wards, permitted to argue againſt the Opinion of the Court. our, 
5 which in the Information are called libellous, And firſt. I think there Mr. Hamilton. With Submiſſion, I have ſeen the Practice in ven g I Ia 
oy cannot be a greater Arey for us, than the Judgment I juſt now men- Courts, and never heard it deemed unmannerly to—— > ay | 
| tioned in the Caſe of Jebn de Northampton, and that was in early Times, Mr. Chief Fuſtice. After the Court have declared their Opinion, ® MY te 
B and before the Star-Chamber came to its Fulneſs of Power and Wicked- | not good Manners to inſiſt upon a Point in which you are over- ruled. 
A neſs. In that Judgment, as I obſerved, the Falſbeed of the Letter which Mr. Hamilten. Iwill ſay no more at this Time: The Court, I ſe, ® * = 
= was wrote, is aſſigned as the very Ground of the Sentence. And agree- | gaialt us in this Point; and that I hope I may be allowed to ſay. n 
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| er 255 e Liberty you can n deſire. : 
Me. Hamilton. I thank your Honour. Then, Gentlemen of the Jury, 
it is to you we muſt now appeal, for Witneſles to the Truth of the Facts 


$ 
: 


@ we have offered, and are denied the Liberty to prove ; and let it nat ſeem 
and ſtrange, that T apply myſelf to you in this manner; I am warranted fo to 
* do, both b Law and Reaſon. The Law ſuppoſes you. to be ſummoned 
th out of the Neighbourbood where the Fatt is all:dg:d to be committed; and the 
Nel Reaſqn of your being taken out of the Neighbourhood is, becauſe you are 
and ſuppo] d to hos the ben Knowledge C the Fat that is to be tried. And were 
as to find a Verdict againſt my Client, you muſt take upon you to ſay, 
15 the Papers referred to in the Information, and which we acknowledge we 
* inted and publiſhed, are falſe, ſcandalous, and ſeditiovs ; but of this I can 
* es no Apprehenſion. You are Citizens of New York ; you are really, 
1 he Law ſuppoſes you to be, heneſt and lawful Men; and, according 


what t 


2 to my Brief, the acts which we offer to prove were not committed in a 
N Corner ; they are notoriouſly known to be true; and therefore in your Juſ- 
boy tice lies our 0 And as we are denied the Liberty of giving Evidence, 
ba to prove the Truth of what we have publiſhed, I will beg Leave to lay it 
mo down as a ſtanding Rule in ſuch Caſes, Thai the Tie of Evidence ought 
Oc: akpays to be talen for the frange/! Evidence; and I hope it will have that 
1 wy !» But fince we are not admitted to examine our Wit- 


Weight with you. 
| nefſes, I will endeavour to ſhorten the Diſpute with Ar. Attorney ; and to 
that End, I deſire be would favour us with ſome ſtandard Definition of a 


ar Libel, by which it may be certainly known, whether a Writing be a Li- 

J or not. * by bf 

. * 7. Att. Gen. The Books, I think, have given a very full Definition 
[1 


of a Libel; They fay (1 Hawk. chap. 73. F. 1. & ſeq.) it is, © in a ſtrict 
« Senſe, taken for a malicious Defamation, expreſſed either in Writi ng or 
« Printing, and tending either to blacken the Memory of one who is dead, 
« or the Reputation of one who is alive, and to expoſe him to publick Ha- 
« tred, Contempt, or Ridicule. F. 2. But it is ſaid, That, in a larger Senſe, 


ichn « the Notion of a Libel may be applied to any Defamation whatſoever, ex- 
gun « prefſed either by Signs or Pictures, as by * up a Gallows againſt a 
== : Man's Door, or by painting him in a ſhameful and ignominious Man- 


© ner. F. 3. And ſince the chief Cauſe for which the Law fo ſeverely pu- 
« niſhes all Offences of this Nature, is the direct Tendency of them to a 
« Breach of publick Peace, by provoking the Parties injured, their Friends 
«© and Families, to Acts of Revenge, which it would be impoſſible to re- 
« train by the ſevereſt Laws, were there no Redreſs from publick Juſtice 
« for Injuries of this Kind, which, of all others, are mot ſenſibly felt; 
© and ſince the plain Meaning of ſuch Scandal, as is expreſſed by Signs. or 
pictures, is as obvious to common Senſe, and as eaſily underſtood by 
« every common Capacity, and altogether as?provoking as that which is 
« expreſſed by Writing or 3 why ſhould it not be equally crimi- 
« nal ? $. 4, And from the ſame Ground it ſeemeth alſo clearly to follow, 
That ſuch Scandal, as is expreſſed in a ſcoffing and ironical Manner, 


Terms; as where a Writing, in a taunting manner reckoning up ſe— 
« yeral Acts of publick Charity done by one, ſays, You will not play the 
Jeu, nor the Hypocrite, and ſo goes on in a Strain of Ridicule to inſinu- 
© ate, that what he did was owing to his Vain-Glory ; or where a Writ- 
ing, pretending to recommend to one the Characters of ſeveral great 
© Men for his Imitation, inſtead of taking notice of what they are gene- 
© rally eſteemed famous for, pitched on ſuch Qualities only which their 
© Enemies charge them with the want of; as by propoſing ſuch a one to 
© be imitated for his Courage, who is known to be a great Stateſman, but 
© no Soldier; and another to be imitated for his Learning, who is known 
«© to be a great General, but no Scholar, &c. which Kind of Writing is as 
« well underſtood to mean only to upbraid the Parties with the want of theſe 
© Qualities, as if it had directly and expreſsly done ſo. ?“ 

Mr. Hamilton. Ay, Mr. Attorney; but what certain ſtandard Rule have 
the Books laid down, by,which we can certainly know, whether the Words 
or the Signs are malicious? Whether they are defamatory ? Whether 
they tend to the Breach of the Peace, and are a ſufficient Ground to pro- 
voke a Man, his Family, or Friends, to Acts of Revenge, eſpecially thoſe 
of the ironical Sort of Words? And what Rule have you to know when I 
write ironically ? I think it would be hard, when I ſay, Such a Man is a 
very wort hy, hane/t Gentleman, and of fine Underſtanding, that therefore I meant 
be was a Knave or a Fool. | | 

Mr. Att. Gen. I think the Books are very full: It is ſaid in 1 Hawk. 
þ. 193. juſt now read, That ſuch Scandal as is expreſſed in a ſcoffing 
© and ironical Manner, makes a Writing as properly a Libel, as that 
© which is expreſſed in direct Terms; as where a Writing, in a taunting 
© manner ſays, reckoning up ſeveral Acts of Charity done by one, You will | 
* net play the Few or the Hypocrite; and ſo goes on to inſinuate, that what he 
© did was owing to his Vain-Glory, Sc. which Kind of Writing is as 
well underſtood to mean only to upbraid the Parties with the want of 


ane * theſe Qualities, as if it had directly and expreſsly done ſo.“ I think no- 
on en thing can be plainer or more full than theſe Words. 
\e Wal Mr. Hamilton. T agree the Words are very plain; and I ſhall not ſcruple 


to allow (when we are agreed that the Words are falſe and ſcandalaus, and 
were {poken in an ironical and ſcoffing Manner, &c.) that they are really li- 
lallaus; but here ſtil] occurs the Uncertainty, which makes the Difficulty 
to know what Words are ſcandalous, and what not; for you ſay, they may 
de ſcandalous, true or falſe : Beſides, how ſhall we know whether the 
Words were ſpoke in a ſcoffing and ironical Manner, or ſeriouſly ? Or how 
can you know, whether the Man did not think as he wrote? For, by your 
Rule, if he did, it is no Treny, and conſequently no Libel. But, under 
Fzvour, Mr. Attorhey, I think the ſame Book, and the ſame Section, will 
ſhew us the only Rule by which all theſe Things are to be known. The 
Words are theſe; * which Kind of Writing is as well under ſtaod to mean 
* Only to upbraid the Parties with the want of theſe Qualities, as if they 


ruled. | had directly and expreſsly done ſo. Here, it is plain, the Words are 
| 8 cardalous, ſeeffing, and ironical, only as they are underſtead; I know no 


© makes a Writing as properly a Libel, as that which is expreſſed in direct 


er printing and publiſhing à Libel} & 


er. Uſe the Court with Good-Manners, and you ſhall | 


N 


| and the Senſe 


— 


7 (29 


Kink it ſo hard to now ch 


1 


Ar. Chief Juſtice: Mr. Hamilton, do you t 
Words aue el. or ſpoke in a Rong Manner ? 1 
Mr. Hamilton. 1 own it may be known; but I inſiſt, the only Rule to 
know is, as I do or can wnder/fand them: I have no other Rule to go by, 
but as I wnderfland them. 
Mr. Chief Juſtice. That is certain. All Words are libellous, or not, 
as they are wnder//ord, Thoſe who are to judge of the Words, muſt judge 
whether they are ſcandalcus or ironical, tend to the Breach of the Peace, or are 
| ſeditiotrs There can be no Doubt of it. | 
Mr. Hamilton, I thank your Hohour; I am glad to find the Court of 
this. Opinion. Then it follows, that thoſe twelve Men muſt underland 
the Words in the Information to be ſcangalors, that is to ſay, falſe ; for 1 
think it is ee they are of the ironical Sort; and when they un- 
derſtand the Words to be ſo, they will ſay we are guilty of publiſhing a 
Falſe Libel, and not otherwiſe, Ls. | | 
Mr. Chief Juſtice. No, Mr. Hamilton; the Jury may find that Mr. 
Zenger printed and publiſhed thoſe Papers, and leave it to the Court to 
judge whether they are libellous: You know this is very common; it is 
in the Nature of a Special Verdict, where the Jury leave the Matter of 
Law to the Court. | LS, 5 
Mr. Hamilton. 1 know, may it pleaſe your Honour, the Jury may do 
ſo; but I do likewiſe know they may do otherwiſe. I know they have the 
Right, beyond all Diſpute, to determine both the Law and the Fact; 
and where they do not doubt of the Law, they ought.to do ſo, This of 
leaving it to the Judgment of the Court, whether the Words are libellous or 
nat, ia effect, renders Jurics uſeleſs (to ſay no worle) in many Caſes; but 
this I ſhall have Occaſion to ſpeak to by-and-bye: And I will, with the 
Court's Leave, proceed to examine the . that muſt inevita- 
bly ariſe from the Doctrines Mr. Attorney has laid down; and I obſerve, 
in ſupport of this Proſecution, he has frequently repeated the Words taken 
from the Caſe of Libel, Fumoſus, in 5 Co, This is indeed the leading 


| Caſe, and to which almoſt all the other Caſes upon the Subject of Libels 


do refet; and I muſt inſiſt upon ſaying, that, according as this Caſe ſoems 
to be underſtood by the Court and Mr. Attorney, it is not Law at this 
Day : For though I own it to be baſe and unworthy to ſcandalize any Man, 
yea, I think it is even villainorus to ſcandalize a Perſon of publick Charac- 
ter; and I will go fo far into Mr. Attorney's Doctrine us to agree, that if 
the Faults, Miſtakes, nay even the Vices, of ſuch 3 Perſon be private and 
perſonal, and don't affe ct the Peace of the Publick, or the Liberty or 
Property of our Neighbour, it is unmanly and unmannerly to expoſe them, 
either by Word or Writing, But when a Ruler of the People brings his 
Perſonal Failings, but much more his Vices, into his Adminiſtration, 
and the People find themſelves affected by them, either in their Liberties 
or Properties, that will alter the Caſe mightily ; and all the high Things 
that are ſaid in favour of Rulers, and of Dignities, and upon the Side of 
Power, will not be able to ſtop People's Mouths when they fee] themſelves 
oppreſſed, I mean in a free Government, It is true, in Times paſt, it 
was a Crime to ſpeak Truth ; and in that terrible Court of Star-Chamber, 
many worthy and brave Men ſuffered for ſo doing; and yet, even in that 
Court, and in thoſe bad Times, a great and good Man durſt ſay, what I 
hope will not be taken amiſs of me to ſay in this Place, to wit, * The 
Practice of Informations for Libels is a bword in the Hands of a wicked 
King, and an arrand Coward, to cut down and deſtroy the Innocent 
© the one cannot, becauſe of his high Station, and the other dares not, 
© becauſe of his Want of Courage, revenge himſelf in another manner.” 

Mr. Alt. Gen. Pray, Mr. Hamilton, have a care what you ſay ; don't 
go too far neither: I don't like thoſe Liberties. 

Mr. Hamilton. Sure, Mr. Att:rney, you won't make any Applications: 
All Men agree, that we are governed by the beſt of Kings; and I cannor 
ſee the Meaning of Mr. Attorney's Caution: My well-known Principles, 
have of the Bleſſings we enjoy under his preſent Majeſty, 
makes it impoſſible for me to err, and, I hope, even to be ſuſpected, in 
that Point of Duty to my King. May it pleaſe your Honour, I was ſay- 
ing, that notwithſtanding all the Duty and Reverence claimed by Ar. 
Attorney to Men in Authority, they are not exempt from obſerving the 
Rules of common Juſtice, either in their private or publick Capacities ; 
the Laws of our Mother-Country know no Exception. It is true, Men 
in Power are harder to be come at; for Wrongs they do, cither to a pri- 
vate Perſon, or to the Publick ; eſpecially a Governor in the Plantations, 
where they inſiſt upon an Exemption from anſwering Complaints of any 
Kind in their own Government. We are indeed told, and it is true, they 
are obliged to anſwer a Suit in the King's Courts at 1/:/{;nin/ter, for a 
Wrong done to any Perſon here: But do we not know how impracticable 
this is to moſt Men among us, to leave their Families, (who depend up- 
on their Labour and Care for their Livelihood) and carry Evidences to 
Britain, and at a great, nay, a far greater Expence, than almoſt any of 
us are able to bear, only to proſecute a Governor for an Injury done here? 
But when the Oppreſſion is general, there is no Remedy even that Way: 
No, our Conſtitution has (bleſſed be God) given us an Opportunity, if 
not to have ſuch Wrongs redreſſed, yet, by our Prudence and Reſolution, 
we may in a great meaſure prevent the committing of ſuch Wrongs, by 
making a (Governor ſenſible, that it is his Intereſt to be juſt to thoſe under 
his Care; for ſuch is the Senfe that Men in general {1 mean Freemen) 
have of common Juſtice, that when they come to know that a chief Ma- 
giſtrate abuſes the Power with which he is intruſtcd for the Good of the 
People, and is attempting to turn that very Power againſt the Innocent, 
whether of high or low Degree, I ay, Mankind in general ſeldom fail 
to interpoſe, and, as far as they can, prevent the Def ruction of their Fel- 
low Subjects. And has it not oſten been ſeen (and, I hope, it will always 
be ſeen) that when the Repreſentatives of a free People are, by juſt Repre- 
ſentations or Remonfranccs, made ſenſible of the Sufferings of their Fel- 
low Subjects, by the Abuſe of Power in the Hands of a (Governor, they 
have declared (and loudly too) that they were not obliged by any Law to 
ſupport a Governor who goes about to deitroy a Province or Colony, or 
their Privileges, which by his Majeſty he'was appointed, and by the Law he 


#1 laid down in the Books but this; I mean, as the Words are under 


Vor. IX. 


ſt 
is bound, to protect and encourage. But! pray it may be conſidered, of what 
Uſe is this mighty Privilege, if every Man that ſuffers muſt be ſilent? 
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And it a Man mult be taken up as a Libeller, for telling his Sufferings to 
hit Neigbbour, I know it may be anſwered, Have you not a Legiſlature ? 
Hive you net a Houſe of on entatives, to whom you may complain ? And to 
this Lunſwer, We have : But what then? Is an Aſſembly to be troubled 
with every Injury done by a Governor? Or are they to A. of nothing 
büt What thole in the Adminiſtration will pleaſe to tell them? Or What 
Sort ofen Trial muſt a Man have? And how is he to be remedied; eſpe- 
cially'if the Caſe were, as I have known. it to happen in America in my 


PFime, that a Governor who has Places (I will not ſay Penſions, for, 1 


believe, they ſeldom give that to another which they can take to them- 
ſelves) to beſtow, and can or will keep the ſame Aſſembly (after he has 
modeſled them ſd as to get a Majority of the Houſe in his Intereſt) for 
near Hvice Seven Years together? I pray; what Redreſs is to be expected 
for an honeſt Man; who makes his Complaint againſt a Governor to an 
_ Aſſembly, who may properly enough be ſaid to be made by the ſame Go- 
vernor againft whom the Complaint is made? The Thing anſwers itſelf, 
No, it is natural, it is a Privilege—I will go farther, it is a Right which 
all Freemen claim, and are intitled to, to complain when they are hurt; 
they have a Right publickly to remonſtrate the Abuſes of Power, in the 
Arongeſt Terms, to put their Neighbours upon their Guard, againſt the 
Craft or open Violence of Men in Authority, and to aſſert with Courage 
the Senſe they have of the Bleſſings of Liberty, the Value they put upon 
it, and their Reſolution at all Hazards to preſerve it, as one of the greateſt 
 Blefings Heaven can beſtow. And when a Houſe of Aſſembly, compoſed | 
of honeſt Frecmen, ſees the general Bent of the People's Inclinations, 
that is it which muſt and will (I'm ſure it ought to) weigh with a Legiſ- 
lature, in ſpite of all the Craft, Careſſing, and Cajoling, made uſe of by 
2 Governor, to divert them from hearkening to the Voice of their Coun- 
try. As we all very well underſtand the true Reaſon, why Gentlemen 
take ſo much Pains, and make ſuch great Intereſt, to be appointed Go- 
vernors, ſo the Deſign of their Appointment is not leſs manifeſt. We 
know his Majeſty's gracious Intentions to his Subjects; he deſires no more 
than that his People in the Plantations ſhould be kept up to their Duty 
and Allegiance to the Crown of Great Britain; that Peace may be preſer- 
ved amongſt them, and Juſtice impartially adminiſtered ; that we may be 
governed ſo as to render us uſefu} ro our Mother-Country, by encou- 
ruging us to make and raiſe ſuch Commodities as may be uſeful to Great 
Britain. But will any one ſay, that all or any of theſe Ends are to 
be effected by a Governor's ſetting his People together by the Ears, and 
by the Aſſiſtance of one Part of the he plague and plunder the other? 
Ihe Commiſſion which Governors bear, while they execute the Powers 
given them, according to the Intent of the Royal Grantor, expreſſed in 
their Commiſſions, requires and deſerves very great Reverence and Sub- 
miſſion; but when, a Governor departs from the Duty enjoined him by 
his Sovereign, and acts as if he was leſs accountable than the Royal Hind 
that gave him all that Power and Honour which he is poſſeſſed of, this 
ſets People upon examining and inquiring into the Power, Authority, and 
Duty of ſuch a Magiſtrate, and to compare thoſe with his Conduct; and 
juſt as far as they find he exceeds the Bounds of his Authority, or falls 
ort in doing impartial Juſtice to the People under his Adminiſtration, ſo 
far they very often, in return, come ſhort in their Duty to ſuch a Gover- 
Nor, K or Power alone will not make a Man beloved; and I have heard it 
obſerved, that the Man who was neither good nor wiſe before his being 
made'a Governor, never mended upon his Preferment, but has been ge- 
nerally obſerved to be worſe: For Men who are not endued with Wiſdom 
and Virtue, can only be kept in Bounds by the Law; and by how much 
the further they think themſelves out of the Reach of the Law, by fo 
-much the more wicked and cruel they are. I wiſh there were no Inſtances 
of the Kind at this Day. And wherever this happens to be the Caſe of a 
Governor, unhappy are the People under his Adminiſtration, and in the 
end he will find himſelf fo too; for the People will neither love him nor 
ſupport him. I make no doubt but there are thoſe here, who are zealouſly 
concerned for the Succeſs of this Proſecution, and yet I hope they are not 
many; and even ſome of thoſe, I am perſuaded (when they conſider to 
what Lengths ſuch Proſecutions may be carried, and how deeply the Li- 
berties of the People may be affected by ſuch Means) will not all abide by 
their preſent Sentiments; I ſay, net all: For the Man who, from an In- 
timacy and Acquaintance with a Governor, has conceived a perſonal Re- 
gard for him; the Man who has felt none of the Strokes of his Power; 
the Man who believes that a Governor has a Regard for him, and confides 
in him; it is natural for ſuch Men to with well to the Affairs of ſuch a 
Governor; and as they may be Menof Honour and Generoſity, may, and 
no doubt will, wiſh him Succeſs, ſo far as the Rights and Privileges of 
their Fellow- Citizens are not affected. But as Men of Honour, I can 
apprehend nothing from them ; they will never exceed that Point. There 
are others that are under ſtronger Obligations, and thoſe are ſuch as are in 
ſome Sort engaged in Support of a Governor's Cauſe, by their own or 
their Relations Dependance on his Favour for ſo-ne Poſt or Preferment: 
Such Men have, what is commonly called, Duty and Gratitude to in- 
fluence their Inclinations, and oblige them to go his Lengths. I know 
Men's Intereſts are very near to them, and they will do much, rather 
than forego the Favour of a Governor, and a Livelihood at the fame Time; 
but I can with very juſt Grounds hope, even from thoſe Men, whom! 
will ſuppoſe to be Men of Honour, and Conſcience too, that when they 
ſee the Liberty of their Country is in Danger, either by their Concur- 
rence, or even by their Silence, they will, like Englifmen, and like | 
themſelves, freely make a Sacrifice of any Preferment or Favour, rather 
than be acceſſary to deſtroying the Liberties of their Country, and entail- 
ing Slavery upon their Poſtcrity. There are indeed another Set of Men, 
of whom 1 have no Hopes; I mean, ſuch who lay aſide all other Conſi- 
derations, and are ready to join with Power in any Shape, and with many 
or any Sort of Men, by whoſe Means or Intereſt they may be aſſiſted to 
gratity their Malice and Envy, againſt thoſe whom they have been pleaſed 
to hate; and that for no other Reaſon, but becauſe they are Men of Abi- 
lities and Integrity, or at leaſt are poſſeſſed of ſome valuable Qualities far 
ſuperior to their own. But as Envy is the Sin of the Devi?, and there- 
fore very hard, if at all, to be repented of, I will believe there are but 
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beg Leave to inſiſt, that the Right of complaining or remonſtrating 
is natural; and the Reſtraint upon this natural Right is the Law only 

and that thoſe Reſtraints can only extend to what is ale? Far as it i 
Truth alone which can excuſe or juſtify, any Man for. complaining of z 
bad Adminiftration, I as frankly agree, that nothing ought to excuſe ; 
Man who raiſes a falſe Charge or Accuſation, even igainit a private Per. 
ſon, and that no Manner cf Allowapce ought to be made to him wig 
does ſo againſt a public Magiſtrate, Truth ought to govern the white 
Affair of Libels, and yet the Party accuſed runs Riſ enough even then; 


for if he fails of proving every Tittle of what he has wrote, and to the 
Satisfaction of the Court 7 Jury too, he may find to His Coſt, that 
when the Proſecution is ſet on foot by Men in Power, it ſeldom wann 
Friends to favour it. And from thence (it is ſaid) has ariſen the preg 
Diverſity of Opinions among Judges, about what Words were or wen 
not ſcandalous or libellous. I believe it will be granted, that there is not 
2 Uncertainty in any Part of the Law, than about Words of Scan. 
al: It would be miſpending of the Court's Time to mention the Caſey 
they may be ſaid to be numberleſs; and therefore the utmoſt Care ought 
to be taken in following Precedents ; and the Times when the Judgmeny 
were given, which are quoted for Authorities in the Caſe of Libels, ar 
much to be regarded. I think it will be agreed, that ever ſince the Tim 
of the Star-Chamber, 'whcre the moſt arbitrary and deſtructive Judgmeng 
and Opinions were given, that ever an Engliſhman heard of, at leaſt in his 
own Country: I ſay, Proſecutions ſor Libels ſince the Time of that arhi. 
trary Court, and until the glorious Revolution, have generally been ſet op 
foot at the Inſtance of the Crown, or its Miniſters; and. it is ho ſmaii Re. 
proach to the Law, that theſe Proſecutions were too often and too much 
countenanced by the Judges, who held their Places at Pleaſure (a dif 
0p ny Tenureto any Officer, but a dangerous one in the Caſe of a Judpe), 
o ſay more to this Foint may not be proper. And yet I cannot think ir 
unwarrantable, to ſhew the unhappy Influence that a Sovereign has ſome. 
times had, not only upon Judges, but even upon Parliaments themſelves, 
It has already been ſhewn, how the Judges differed in their Opinion 
about the Nature of a Libel, in the Caſe of the ſeven Biſhops. Then 
you ſee three 5 be of one Opinion, that is, of a wrong Opinion, in the 
Judgment of the beſt Men in England, and one Judge of a right Opi. 
nion. How unhappy 7 it have been for all of us at this Day, if tha 
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Jury had underſtood the Words in that Information as the Court did? Or be 
if they had left it to the Court to judge, whether the Petition of the of | 
Biſhops was or was not a Libel ? No! they took upon them, to their in- of 
mortal Honour, to determine both Lato and Fad?, and to under ſtand the to b 
Petition of the Biſhops t, be no Lilel, that is, to contain no Fulſbocd nar g. 6-5 
dition, and therefore found them Not Guilty, And remarkable is the Cafe Sta 
of Sir Samuel Barnarc;jl.n, who was fined 10,000 1. for writing a Letter Kin 
in which, it may be ſaid, none ſaw any Scandal or Falſhood but the of 4 
Court and Jury; for that Judgment was afterwards looked upon as a of F 
cruel and deteſtable Judgment, and therefore was reverſed by Parliament, grea 
Many more Inſtances might be given of the Complaiſance of Court 15 al 
Judges about thoſe Times, and before; but I will mention only one Caf caſts 
more, and that is the Caſe of Sir Edward Hales, who, though a Rona tncr, 
Catholick, was by King James II. preferred to be a Colonel of his Army Lan 
notwithſtanding the Statute of 25 Cha, II. Chap. 2. by which it is provided, Rem 
That every ene that accepts of an Office, Civil ar Military, &c. fhall take th being 
Oaths, ſubſcribe the Declaration, and take the Sacrament, within three Moni bour, 
&c. otherwiſe he is diſabled to held ſuch Office, and the Grant for tie ſame tile er gi 

null and void, and the Party to forfeit 500 1. Sir Edward Hales did not take Kin 
the Oaths or Sacrament, and was proſecuted for the 500 l. for exerciſing the Lond 
| Office of a Colonel by the Space of three Months, without conforming ſerve, 
in the Act is directed. Sir Edward pleads, That the King, by his Letters Pata again 
did diſpenſe with his taking the Oaths and Sacrament, and 00 cribing the Dei by th 
ration, and had pardoned the Forfeiture of 500 1. And whether the King's Dj Dem 
penſation was good, againſt the ſaid A of Parliament? was the Queſtion. Th 
ſhall mention no more of this Caſe, than to ſhew how in the Reign ofa Chap. 
arbitrary Prince, where Judges hold their Seats at Pleaſure, their Detr forme 
minations have not always been ſuch as to make Precedents of, but ih the re 
contrary ; and ſo it happened in this Caſe, where it was ſolemnly judge bracer 
That, notwith/landing this Act of Parliament, made in the flrongeft Terms, ff Offent 
Preſervation of the Preteſtant Religion, that yet the King had, by his R Cad, 
Prerogative, a Power to diſpenſe with that Law ; and Sir Edward Hales i the di 
acquitted by the Judges accordingly. (State Trials, Vol. VII. p. 613) 2 
therefe 


So the King's diſpenling Power being by the Judges ſet up above the A 
of Parliament, this Law, which the People looked upon as their chit 
Security againſt Popery and arbitrary Power, was, by this Judgmes 
rendered altogether — But this Judgment is ſufficiently expold 
by Sir Edward Attins, late one of the Judges of the Court of Comme 
Pleas, in his Enguiry into the Kirg's Power e diſperſing with penal 
tutes; wherein it is ſhewn, who it was that fir! invented N 11 
they came into England; what ill Uſe has been made of them there; and all 
principally owing to the Countenauce given them by the Judges. He ſays of! 
diſpenſing; Power, The Pepe was the Inventar it; car Kings have bam 
it from them ; and the Judges have, from Time to Time, nurſed and dre 
up, and given it Countenance; and it is ſtill upan the Growth, and cut aul 
ing, till it has almaſi ſubverted all Law, and mad: the Regal Power abſotuth 
net diſſolute. This ſeems not only to ſhew how far Judges have been! 
fluenced by Power, and how litti2 Caſes of this Sort, where the Pre 
tive has been in queſtionin former Reigns, are to be relied upon for L 
But I think it plainly ſhews too, that a Man may uſe a greater Freed 
with the Power of his Sovereign, and the Judges in Great Britain, wal 
ſeems he may with the Power of a Governor in the Plantations, Wil 
but a Fellow-Subject. Are the Words with which we are charged, # 
th:ſe ? Do Mr. Zenger's Papers contain any ſuch Freedoms with hig 
vernor, or his Council, as Sir Edward Atiins has taken with the Ng 
Power and the Judges in England? And yet I never heard of any I 
mation brought againſt him for thefe Freedoms. | | 
If then, upon the Whole, there is fo great an Uncertainty . 
Judges (learned and great Men) in Matters of this Kind; if Pow 
had ſo great an Influence on Judges, how cautious ought we to be 
termining by their Judgments, eſpecially in the Plantations, andi 


few of this deteſtable and worthleſs Sort of Men, nor-will their Opinions 
er Inclinations have any Influence upon this Trial. But to proceed: I | 


Caſe of Libels ? There is Hereſy in Law as well as in Religion, ans 
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PRr an would have been burntas an Heretick, for owning ſich Opi- 
in Matters of Religion as are publicly wrote and printed at this 1 4 
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ons, in iberty ne 0 di 
nions in e the Liberty not only to di 


They were fallible Men, it ſeems, and we ta 
from them in religious please but to r ee 
ons too; and I muſt preſurne, that in taking theſe Freedoms in thinking and 
ſpeaki a about Matters of Faith or Religion, we are in'the right: For, tho' 
it is Gi there are very great Liberties of this Kind taken in New-York, 
e have heard of no Information preferred by Mr. Attorney for any Of- 
fences of this Sort. From which I think itis pretty clear, that in New- 
fart a Man may make very free with his God, but he muſt take ſpecial 
Care what he ſays of bis Governor. It is agreed upon by all Men, that 
this. is a Reign of Liberty; and while Men keep within the Bounds of 
Truth, .1 hope they may with Safety both ſpeak and write their Senti- 
ments of the Conduct of Men in Power, I mean of that Part of their 
Conduct only, which affects the Liberty or Property of the People under 
their Adminiſtration z were this to be denied, then the next Step may 
make them Slaves. For what Notions can be entertained of Slavery, be- 
{yond.that of ſuffering the greateſt Injuries and . without the 
iberty of complaining; or if they do, to be deſtroyed, Body and Eſtate, for 
ſo doing. | 0 | 

Ik is aid, and inſiſted upon by Ar. Attorney: That Government is a ſa- 


| cred Thing ; that it is to be ſupported and reverenced ; it is Government that 


prot; & our Perſons and E/tates; that prevents Ts eaſons, Murders, Robberies, 
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that a Repeal of this A& could never be obtained during the Life of that 


Prince. Tbe other Statute being the favourite Law for ſupporting, arbi- 
trary Powet, was continued much longer. The Execution of it was by 


religious Opinions, but to condemn them and their Opi- | the great Men of the Realm; and how they executed it, the Senie of the- 


Kingdom, expreſſed in the 9th of Charles IA. (by which the Court of 
Star-Chamber; the Soil where Informations grew rankeſt) will beſt de- 
clare, In that Statute Magna Charta, and the other Statutes made in the 
Time of Edw. III. which, I think, are no leſs than five, are particu- 
larly enumerated as Acts, by which the Liberties and Privileges of the 


the Star-Chamber, and vthers of the like Juriſdiction. . And the Reaſon 
aſſigned for their pulling down the Star-Chamber, is, That tie Proceed- 
ings, Cenſuret and Decrees of the Court of Star Chamber , even thiugh th! great 
Men of the Realm, nay, , d Biſhop too (holy Man) were Fudges, had by 
Experience been found t be an intolerdble Burthen to the Suhjett, and the 
Means ta introduce an drbitrdry Power and Government. And therefore that 
Court was taken away, with all the other Courts in that Statute men- 
tioned, having like Juriſdiction. 2 
I do not mention this Statute, as if by the taking away the Court of 
Star-Chamber, the Remedy for many of the Abuſes or Offences cenſured 
there, was likewiſe taken away; no, I only intend by it to ſhew, that the 
People of England ſaw MY the Danger of truſting their Liberties and 
Properties to be tried, even by the greateſt Men in the Kingdom, with- 


Rint, and ail the Train of Evils that cverturns Kingdoms and States, and | out the Judgment of a Jury of their Equals. They had felt the terrible 


ruins particular Perſons ; and if theſe in the Adminiſtration, eſpecially the ſu- 
e Magifrates _ have 4 125 Conduct cenſured by Oy Men, & 
vernment cannot Julfft This is called a Licentiouſneſs not io be tolerated. 
It is ſaid, That it brin;s the Rulers of the People into Contempt, and their 
Authority not to be regarded, and ſo in the End the Laws cannot be put in Exe- 
cution. - Theſes I ſay, and ſuch as theſe, are the general Topics inſiſted 
upon by Men in Power, and their Advocates. But I wiſh it might be 
conſidered at the ſame Time, how often it has happened, that the Abuſe 
of Power has been the primary Cauſe of theſe Evils, and that it was the 
Injuſtice and Oppreſſion of theſe great Men, which has commonly brought 
them into Contempt with the People. The Craft and Art of ſuch Men 
is great; and who, that js the leaſt acquainted with Hiſtory or Law, can 
be ignorant of the ſpecious Pretences, which have often been made uſe 
of by Men in Power, to introduce arbitrary Rule, and deſtroy the Liberties 
of a free People. I will give two Inſtances, and as they are Authorities not 
to be denied, nor can be miſunderſtood, I preſume they will be ſufficient. 
The firſt is the Statute of 34 of Hen. VII. Cap. 1. The Preamble of the 
Statute will prove all, and more than I have alledged. It begins: The 
King Our Sovercign Lord remembereth, how by unlawful Maintenances, giving 
of Liveries, Signs and Tokens, &c. unirue Demranings of Sheriffs in makin; 
of Pannels, and ether untrue Returns, by taking of Money, by Injuries, by 
great Riots and unlawful Aſſemblies ; the Policy and good Rule of this Realm 
1s alm-/t ſubdued ; and for the not puniſhing theſe Inconveniencies, and by Oc- 
eaten of the Premiſſcs, little or nothing may be found by Inquiry, & c. to the 
Increaſe of Murders, &c. and Ui ſureties of all Mien living, and Loſſes of their 
Lands and Goods. Here is a fine and ſpecious Pretence for introducing the 
Remedy, as it is called, which is provided by this Act; that is, inſtead of 


being lawfully accuſed by twenty- four good and lawful Men of the Neigh- 
bourhood, and afterwards tried by twelve like lawful Men, here is a Pow- | Ji 


er given to the Lord Chancellor, Lord Treaſurer, the Keeper of the 
King's Privy Seal, or two of them, calling to them a Biſhop, a temporal 

q and other great Men mentioned in the Act, (who, it is to be ob- 
ſerved, were all to be Dependants on the Court) to receive Information 
againſt any Perſon for any of the Miſbebaviours recited in that Act, and 
71 their Diſcretion to examine, and to punith them according to their 

emerit. . 

The ſecond Statute I propoſed to mention, is the 11th of the ſame King, 
Cbap. zd, the Preamble of which Act has the like fair Pretences as the 
former ; for the King calling to his Remembrance the good Laws made again/! 
the receiving of Liveries,. &c. unlawful Extortions, Maintenances, Em- 
bracery, &c. unlawful Games, &c. many other Great Enermities, and 
Offences committed againſt many good Ratutes, to the Diſpleaſure of Almighty 
Cod, which, the Act ſays, could not, nor yet can, be convemently puniſhed by 
the due Order -4 the Law, except it were fir/t found by Twelve Men, &c. 
which, for the Cauſes aforeſaid, will nat find nor yet pri ſent the Truth, And 
therefore the ſame Statute directs, that F £149 6 of Aſſize, and Fuſtices 
of the Peace, ſhall upon Information for the King before them made, have fud 
Power, by their Diſcretion, to hear and determine all ſuch Offences. Here 
are two Statutes that are allowed to have given the deepeſt Wound to the 
Liberties of the People of England of any that I remember to have been 
made, unleſs it may be ſaid that the Statute made in the Time of Henry 
VIIIth, by which his Proclamations were to have the Effect of Laws, 
might in its Conſequence be worſe, And yet we ſee the plauſible Pretences 
found out by the great Men to procure theſe Acts. And it may juſtly be 
ſaid, that by thoſe Pretences the People of England were cheated or awed 
into the delivering up their antient and ſacred Right of Trials by Grand 
and Petit Juries. I hope to be excuſed for this Expreſſion, ſeeing my 
Lord Cote calls it (4 Jul.) unjuſt and firange Aft, that tended in its Lxecu- 
tron to the great Diſpleaſur: of Almighty God, and the utter Sub-er/ion of the 

ommon Law. | 

Theſe, I think, make out what I alledged, and are flagrant Inſtances 
of the Influence of Men in Power, even upon the Repreſentatives of a 
whole Kingdom. From all which, I hope, it will be agreed, that it is a 

uty which all good Men owe to their Country, to guard againſt the un- 
happy Influence cf ill Men when intruſted with Power, and eſpecially 
againſt their Creatures and Dependents, who, as they are generaily more 
neceſſitous, are ſurely more covetous and cruel. But it is worthy of Ob- 
ſervation, that though the Spirit of Liberty was borne down and oppreſſed 
in England that Time, yet it was not loſt ; for the Parliament laid hold 
of the firſt Opportunity to free the Subject from the many inſufferable 


Oppreſſions and Outrages committed upon their .Perſons and Eitates by | 


lour of theſe Acts, the laſt of which being deemed the moſt grievous, 
was repealed in the firſt Year of Zen. VIIIth. T ho' it is to be obferved, that 
Hen. VIlth, and his Creatures, reaped ſuch great Advantages by the 
grievous Oppreſſions and Exactions, grinding the Faces of the poor Subjects, 


Effects of leaving it to the Judgment of theſe _ en to ſay what was 
ſcandalous and ſeditious, faſe or ironical. And if the Parliament of England 
thought this Power of judging was too great to be truſted with Men of the 
firſt Rank in the Kingdom, without the Aid of a Jury, how ſacred ſoever 
their Characters might be, and therefore reſtored to the People their ori- 
gina] Right of Trial by Juries, I hope to be excuſed for inſiſting, that by 
the Judgment of a Parliament, from whence no Appeal lies, the Jury are 
the proper Judges of what is ia ſe at leaſt, if not of what is ſcandalous and 
fſedit.ous. I his is an Authority not to be denied, it is as plain as it is great, 
and to ſay, that this Act indeed did reſtore to the People Trials by Juries, 
which was not the Praclice of the Star-Chamber, but that it did not give 
the Jurors any new Authority, or any Right to try Matters of Law, I 
ſay this Objection will not avail ; for I mult infiſt, that where- Matter of 
Law is complicated with Matter of Fact, the Jury have a Right to deter- 
mine both. As for Inſtance ; upon Indictment for Murder, the Jury may, 
and almoſt conſtantly do, take upon them to judge whether the Evidence 
wiil amount to Murder or Manſlaughter, and ud accordingly; and I 
muſt ſay, I cannot fee, why in our Caſe the Jury have not at leaſt as good 
a Right to ſay, whether our News Papers are a Libel or no Libel, as another 
Jury has to lay, Whether killing of a Man is Murder or Manſlaughter. 
The Right of the Jury to find ſuch a Verdict as they in their Conſcience 
do think is agreeable to their Evidence, is ſupported by the Authority of 
Buſpel's Caſe, in FVaughan's Reports, pag. 135; beyond any doubt. For, 
in the Argument of that Caſe, the Chief-Juſtice who delivered the Opi- 
nion of the Court, lays it down for Law: (YVaughan's Rep p. 150.) That | 
in all General Iſſues, as upon Non. Cul. in Treſpaſs, Non Tort, Nul Diſ- 
ſcizin in Aſſize, &c. though it is Matter of Law, whether the Defendant tis 
a Treſpaſſer, a Diſſeixer, &c. in the parlicular Caſes in Iſue, yet th! Fury 
nd not 4 in a ſpecial Verdict) the Fact of every Caſe, lenving be Law to 


the Court; but fing for the Plaintiff or Defendant upon the ue to be tried, 
wherein they reſolve b;th Lato and Fat complicately. It appears by the ſame 
Caſe, that though the ditcreet and lawful Aſſiſtance of the Judge, by way 
of Advice to the Jury, may be uſcſul, yet that Advice or Direction 
ought always to be upon IS, and not pi ive and upen Coercion. 
The Reaſon given in the fame Book is, page 144, 147.) Hecauſe the Fudge 
(as Fudge) cannot know what the Evidence is which the Jury have, that is, he 
can only know the Evidence given in Court; but the Evidence which the Jury 
have, may be f their own Knowledge, as th'y are returned of the Neighbour- 
hood. They may alſo kw from their own Knowledge, that what is ſworn in 
Court is not true; and they may know the Witneſſes to be ſtig matiæ ed, to which 
the Court may be Strang ers. Bur what is to my Purpoſe, is, that ſuppoſe 
that the Court did really know all the Evidence which the Jury know, yet 
in that Caſe it is agreed, 7 hat the Judge 1 may differ in the Reſult of 
their Evidence, as well as two Judges mar, which often happens. And in 
page 148. the Judge ſubjoins the Reaſon, why it is no Crime fora Jury 
to differ in Opinion from the Court, where he ſays, That a Man cannot ſce 
with another's Eye, ner hear by another's Ear; na more can a Man conclude or 
1751 the Thing by another's Underſtanding or Riaſaning. From all which 
(1 inſiſt) it is very plain, That the Jury are by Law at Liberty (with t any 
Affront to the p of the Court) to find both the Law and the Fact, in 
cur Cuſe, as they did in the Caſe I am ſpeaking to, which I will beg leave 
juſt to mention, and it was this: Mr. Penn and Mead being Quakers, and 
having met in a peaceable Manner, after being ſhut out of their Meeting- 
Houſe, preached in Grace-Church-Street, in London, to the People of their 
own Perſuaſion, and for this they were indicted ; and it was ſaid, That 
they with other 25. to the Number of 300, unlatufully and tumultuouſly 
aſſembled, to the Diſturbance of the Peace, &c. To which they pleaded, 
Nat Guilty. And the Petit Jury being ſworn to try the Iſſue between the 
King and the Priſoners, that is, whether they were Guilty, according to 
the Form of the Indictment? Here there was no Diſpute tut they were 
aſſembled together, to the Number mentioned in the Indictment; but, 
whether that Meeting together was riotoufly, tumultucufly, and to the D/flurb- 
ance of the Peace? was the Qusſtian. And the Court told the Fury it was, 
and ordered the Jury to find it ſo; For (ſaid the Court) the Merting was 
the Maiter of Fat, and that is confeſſed, and we tell you it is unlawful, for 
it is againſt the Statute ; and the Meeting being unlawful, it follows of courſe 
that it was tumullucus, and to the Diſturbance of the Peace. But the Jury did 
not think fit to take the Court's Word tor it, for they could neither find 
Riot, Tumult, or any Thing tending to the Breach of the Peace committed 
at tha: Meeting; and they acquitted Mr, Penn and Mead. Indoingof which 
they took upon them to judge both the Law and the Fa; at which the 
Court (being themſelves true Courtiers) were fo much offended, that they 
| fined the Jury 40 Marks a-piece, and committed them *till paid. But Mr, 
B. ſpel, who valued the Right of a Juryman and the Liberty of his Countr 


more than his own, refuſed to pay the Fine, and was relolv2d (though at 
| : 4 great 


People of England were ſecured to them, Veri ſuch oppteſſive Courts as 
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2 great Expence and Trouble tos) td bring, and did bring, his Habeas 


leaſed accotdiigly; and this being the 
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Corpus, to be relieved from his Fine and Impriſonment, and he was re- 

133 in his Caſe, it is eſta- 

bliſhed for Law, That the Judges, how great ſoever they le, have no Right to 

fine; inpriſon, or puniſh a Fury, fer not finding a Ver dict according to the Di- 
rebpion of tie Court. And this, I hope, is tufficient to prove, that Jury- 

men are to ſee with their oa Eyes, to hear with their own Ears, and to 

make uſe of their own Conſciences and Underſtandings in judging of the 


| 


Lives, Liberties, or Eſtates of their Fellow- Subjects. And io I have done 


with this Point. 


This is the ſecond Information, for libelling of a Governor, that I. 


have known in America, And the firſt, though it may lock like a Romance, 
yet, as it is true, I will beg Leave to mention it. Governor 1. 
who bappened to be offended with one of his Clergy, met him one Da 

upon the Road; and as it was uſual with him (under the Protection of his 
Commiſſion) uſed the poor Parlon with the warſt of Language, threatened 
to cut off his Ears, ſlit his Noſe, and at laſt to ſhoot him through the 
Head, The Parſon, being a reverend Man, continued all this Time un- 
covered in the Heat of the Sun, until he faund an Opportunity to fly 
for it; and coming to aNeighbour's Houſe, felt himſelf very ill of a Fever, 
and immediately writes for a Doctor z and that his Phyſician might the 


better judge of his Diſtemper, he acquainted him with the Uſage he had 


received; concluding, that the Governor was certainly mad; tor that no 
Man in his Senſes would have behaved in that Manner. The Doctor un- 
happily ſhews the Parſon's Letter: The Governor came to hear of it, 
and ſo an Information was preferred againſt the poor Man for ſaying, He 
believed the Governor was mad; and it was laid in the Information to be 
falſe, ſcandalous, and wicked, and wrote with Intent to move Sedition among 
the People, and bring his Excellency inte Contempt. But by an Order from 
the late Queen Anne, there was a Stop put to the Proſecution, with ſun- 
dry others ſet on Foot by the ſame Governor, againſt Gentlemen of the 
greateſt Worth and Honour in that Government. , | \ 

And may not I be allowed, after all this, to ſay, that, by a little 
8 almoſt any Thing which a Man writes, may, with the 
Help of that uſeful Term of Art called an Innuendo, be conſtrued to be a Li- 


bel, according to Mr. Attorney's Definition of it, That whether the Mord. 


are pole of a Perſon Pw a publick Character, or of a Te Man, whether dead 
or living, good or bad, true or falſe, all make a Libel; for, according to 
Mr. Attorney, after a Man hiars a Writing read, or reads and repeats it, 
or laughs at it, they are all puniſhable. It is true, Mr. Attorney is ſo good 
as to allow, after the Party knaws it tobe à Libel ; but he is not ſo kind as 


to take the Man's Word for it. | 


Here were ſeveral Caſes put to ſhew, that though what a Man writes 
of a Governor was true, proper, and neceflary, yet, according to the 
foregoing Doctrine, it might be conftrued to be a Libel, But Mr. Ha- 
millon, after the Trial was over, being informed, that ſome of the Calcs 
he had put had really happened in this Government, he declared he had 
never heard of any ſuch ; and as he meant no perſonal Reflections, he was 
ſorry he had mentioned them, and therefore they are omitted here. 


Mr. Hamilton, If a Libel is underſtood in the large and unlimited Senſe 
urged by Ar. Attorney, there is ſcarce a Writing I know that may not 
be called a Libel, or ſcarce any Perſon ſafe from being called to Ac- 


count as a Libeller : For 255 meek as he was, libelled Cain; and who 


is it that has not libelled the Devil? For, according to Mr. Attorney, it is 
no Juſtification to ſay one has a bad Name. Ethard has libelled our good 
King William; Burnet has libelled, among many others, King Charles and 
King James; and Rapin has libelled them all. How muſt a Man ſpeak or 
write, or what muſt he hear, read, or ſing? Or when muſt he laugh, ſo 
as to be ſecure from being taken up as a Libeller ? I ſincerely believe, that 
were ſome Perſons to go through the Streets of New York now-a-days, 
and read a Part of the Bible, if it was not known to be ſuch, Mr. Atlor- 


_ ney, with the Heip of his Innuendos, would eaſily turn it into a Libel. As 


for Inſtance, Fa xi. 16. The Leaders of the People cauſe them to err, and 
they that are led by them are deſircyed. But ſhould Mr. Attorney go about 
to make this a Libel, he would read it thus: The Leaders of the People ¶ In- 
nuendo, the Governor and Council of New-York] cauſe them ¶ Innuendo, the 
People of this Province] to err, and they [the Governor and Council mean- 
ing] are deſtrezed | Innuendo, are deceived into the Loſs of their Liberty]; 
which is the worſt Kind of Deſtruction. Or if ſome Perſons ſhould pub- 
lickly repeat, in a Manner not pleaſing to his Betters, the 10th and the 
rith Verſes of the lvith Chap. of the ſame Book, there Ar. Attorney would 
have a large Field to diſplay his Skill, in the artful Application of his In- 
nuendos. I he Words are; His Watchmen are blind, they are ignorant, &c. 
Yea, they are greedy Dogs, that can never have enough. But to make them a 
Libel, there is, according to Mr. Atterney's Doctrine, no more wanting 
but the Aid of his Skill, in the right 2dapting his Innuendis. As for In- 
Rance; His Watchmen | Innuendo, the Governor's Council and Aſſembly] 
are blind, they are ignorant, ¶ Innuendo, will not fee the dangerous Deſigns of 
his Excellency.] Yea, they [the Governor and Council meaning] are 
greedy Degs, which can never have enough | Innuendo, enough of Riches and 
Power.] Such an Inſtance as this ſeems only fit to be laughed at; but I 
may appeal to Ar. Attorney himſelf, whether theſe are not at leaſt equal- 
ly proper to be applied to his Excellency, and his Miniiters, as ſome of 
the Jofcrences and Iunuendos in his Information againſt my Client, Then 
if Mr. Atterney is at Liberty to come into Court, and file an Information 
in the King's Name, without Leave, who is ſecure, whom he is pleaſed 
to proſecute as a Libeller? And as the Crown Law is contended for in 
bad Times, there is no Remedy for the greateſt Oppreſſion of this Sort, 
even though the Party proſecuted is acquitted with Honour, And give 
me Leave to fay, as great Men as any in Britain have boldly aſſerted, that 
the Mode of proſeeuting by Information (when a Grand Jury will not 
find Billa vera) is a national Grievance, and greatly inconſiſtent with 
that Freedom which the Subjects of England enjoy in moſt other Cafes. 
But if we are ſo unhappy as not to be able to ward off this Stroke of 
Power directly, lg us take care not to be cheated out of our Liberties by 
Forms and Appearances ; let us always be ſure that the Charge in the 
Information is made out clearly, even beyond a Doubt; for though Mat- 


| 


| 


| 


J 7h Tie! of Me. fon Pet Bore. 


We 


| 


| Luſt, and boundleſs Ambition, the Blood of the beſt Men that ever lived. 


| trary Attempts of Men in Power, Men who injure and oppreſs the People 


yet we know there have been thoſe in all Ages, who, for the Sake of Pg 


ful Tyranny and Proſcriptions, and had by this Means amaſſed incredible 


L496 
ters in the Information may be called Arm npon Trial, yet they may W 
and often have been found to be, Matters Sulflanes upon giving ul 
ment. js e Wee 3 
Gentlemen, the Danger is great, in Proportion to the Miſchief thy 
may happen through our too great Credulity. * A proper Confidence in | 
Court is commendable ; but as the Verdict (whatever it is) will be your 
you wh to refer no Part of your Duty to the Diſcretion of other Per 
ſons. If you ſhould be of Opinion, that there is no Falfchood in My 
Zenger's Papers, you will, nay, (pardon me far the Expreſſion) you 
ought to ſay ſa; becauſe you don't, know whether others (I mean . 
Court) may be of that Opinion. It is your Right to do ſo, and there i 
much depending, upon your Reſolution, as well as upon your Integrity, 

The Loſs of Liberty, to a generous Mind, is worſe than Death; and 


ferment, or ſome imaginary Honour, have freely lent a helping Han 
to oppreſs, nay, to deſtroy their Country, This brings to my Mind thy 
Saying of the immortal Hrutut, when he looked upon the Creatures o 
Cæſar, who were very great Men, but by no Means good Men: «« yy 
* Romans, ſaid Brutus, if yet I may call you ſo, conſider what you are dying; 
'« remember that you are affiſiing Ceſar to forge thoſe very Chains, which 4 
% Day he will make yourſeives bear. This is what every Man (that yz 
lues Freedom) ought to conſider ; He ſhould act by Judgment, and ng 
by Affection or Self-intereſt; for where thoſe prevail, no Ties of eithe 

ountry or Kindred are regarded; as, upon the other Hand, the May 
who loves his Country, 51 its Liberty to all other Conſiderations) 
well knowing that without Liberty Life is a Miſery. W 2 

A famous Inſtance of this you will find in the Hiſtory of another bray 
R:man, of the ſame Name; I mean Lucius Junius Brutus, whole Story is 
well known; and therefore I ſhall mention no more of it, than only u 
ſhew the Value he put upon the Freedom of his Country.” After this 
great Man, with his Fellow-Citizens, whom he had engaged in the Cauſe, 
had baniſhed Targuiz the Proud, the laſt King of Rome, from 'a Throne 
which he aſcended by inhuman Murders, and poſſeſſed by the moſt dread. 


Riches, even ſufficient to bribe to his Intereſt many of the young Nobiz 
lity of Rome, to aſſiſt him in recovering the Crown; but the Plot being 
diſcovered, the principal Conſpirators were apprehended, among whon 
were two of the Sons of Junius Brutus. It was abſolutely neceſlary thx 
ſome ſhould be made Examples of, to deter others from attempting the re. 
ſtoring of Targuin, and deſtroying the Liberty of Rome. And to effe& 
this it was, that Lucius Junius Brutus, one of the Conſuls of Rome, in 
the Preſence of the Roman People, ſat Judge, and condemned his own 
Sons, as Traitors to their Country: And to give the laſt Proof of his ex- 
alted Virtue, and his Love of Liberty, he, with a Firmneſs of Mind, 
(only becoming ſo great a Man) cauſed their Heads to be ſtruck off in his 
own Preſence; and when he obſerved that his rigid Virtue occaſioned x 


Sort of Horror among the People, it is obſerved he only ſaid, ** My Fe. *N 
* Gu-Citizens, da not think that this proceeds frem any Want of natural Af. not 
tien: No, the Death of the Sons of Brutus can affect Brutus only ; but the to te 
* Loſs of Liberty <will affeft my Country.” Thus highly was Liberty eſteem: and 

| ed in thoſe Days, that a Father could ſacrifice his Sons to fave his Coun- but! 
try. But why do I go to Heithen Rome, to bring Inſtances of the Lon to th 
of Liberty? The beſt Blood in Britain has been ſhed in the Cauſe of Li- Mr 
berty ; and the Freedom we enjoy at this Day, may be ſaid to be (ina WiſPilap! 
glorious Stand the famous Hampden, and Sir, 


great Meaſure) owing to the 
others of our Countrymen, [in the Caſe of Ship-Money ; ſee his Trid 
in State Trials, Vol. I. p. 505.] made againſt the arbitrary Demands, and 
illegal Impoſitions, of the Times in.which they lived; who, rather than 
give up the Rights of Engli/bhmen, and ſubmit to pay an illegal Tax of no 
more, I think, than three Shillings, reſolved to undergo, and, for the 
Liberty of their Country, did undergo the greateſt Extremities in that at- 
bitrary and terrible Court of Star Chamber; to whole arbitrary Procced- 
ings (it being compoſed of the principal Men of the Realm, and calcu- 
lated to ſupport arbitrary Government) no Bounds or Limits could be 
ſet, nor could any other Hand remove the Evil but a Parliament. 

Power may juſtly be compared to a great River; while kept within its du 
Bounds, it is both beautiful and uſeful ; but when it overflows its Banks, 
it is then too impetuous to be ſtemmed ; it bears down all before it, and 
brings Deſtruction and Deſolation wherever it comes. If then this is the 
Nature of Power, let us at leaſt do our Duty, and like wiſe Men (who 
value Freedom) uſe our utmoſt Care to ſupport Liberty, the only Bul- 
wark againſt lawleſs Power, which, in all Ages, has ſacrificed to its wild 


I hope to be pardoned, Sir, for my Zeal upon this Occaſion: It is an; 
old and wile San That when cur Neighbour's Houſe is en Fire, wt 
ought to take cere of our ton. For though, bleſſed be God, I live in 
Government where Liberty is well underſtood, and freely enjoyed; t 
Experience has ſheun us all (I'm ſure it has to me), that a bad Precedent 
in one Government, is ſoon ſet up for an Authority in another; and 
therefore I cannot but think it mine, and every honeſt Man's Duty, that 
(while we pay all due Obedience to Men in Authority) we ought at the! 
ſame time to be upon our Guard againſt Power, wherever we appreh 
that it may affect ourſelves or our Fellow-Subiects. 

Tam truly very unequal to ſuch an Undertaking, on many Accounts. And 
you ſee I labour under the Weight of many Years, and am borne dow 
with great Infirmities of Body; yet old and weak as I am, I ſhould think 
it my Duty, if required, to go to the utmoſt Part of the Land, where my 
Service could be of any Uſe, in aliſting to quench the Flame of Proſecu- 
tions upon Informations, ſ-t on Foot by the Government, to deprive s 
People of the Right of remonſtrating, (and complaining too) of the arbt- 


under their Adminiſtration, provoke them to cry out and complain; 2 
then make that very Complaint the Foundation for new Oppreſſions and 
Proſecutions. I wiſh I could ſay there were no Inſtances of this Kind. But 
to conclude; the Queſtion before the Court, and you, Gentlemen of the Ju 
ry, is not of ſmall nor private Concern; it is not the Cauſe of a poor Print, 
nor of Neu- Port alone, which you are now trying: No! It may, in its Cot 
ſequence, affect every Freeman that lives under a Britih Government on the 
Main of America, It is the beſt Cauſe; it is the Cauſe of Liberty; and I mak 
No 


3 our upright ConduRt, this Day, will not only intitle you to 
th — I hgh, our F ellow-Citizens; but every Man, who pre- 
Freedom to a Life of Slavery, will bleſs and honour you, as Men who 
dave baffled the . of Tyranny; and, by an impartial and uncor- 


2 | dic, have laid a noble Foundation for ſecuring to ourſelves, our 
rs p 8. 2 our Neighbours, that to which Nature and the Laws of 

ry bur Country have | wn us a Right—the Liberty—both of expoſing and 

ir, | 


oppoſing r ower (in theſe Parts of the World, at leaft) by ſpeak- 

; ting Truth. 

1 _ Mr. 4 obſerved, that Mr. Hamilton had gone very much out 
Lf the Way, and had made himſelf and the People very merry; but that 


he had been citing Caſes not at all to the Purpoſe. He ſaid, there was 
Ino ſuch Cauſe as Mr. Buſhel's, or Sir Edward Hale's, before the Court; 


| 


A and he could not find out what the Court or Jury had to dowith Diſpenſa- 
and tions, Riots, or unlawful Aſſemblies: All that the Jury had to conſider 
hat of, was Mr. Zenger's av and publiſhing two ſcandalous Libels, which | 
$ of very highly reflected on his Excellency, and the principal Men concerned 
Ya in the Nadin tüirstzon of this Government, which is confeſſed; that is, 
ng; he Printing and Publiſhing of the Journals ſet forth in the Information 
one ig confeſſed. And concluded, that as Mr. Hamilton had confeſſed the 
Vas 


Printing, and there could be no doubt but they were e 


bot jehly reflecting upon his Excellency, and the principal Magiſtrates in 
ther — P evi; — therefore he made no doubt but the Jury would find 
May the Defendant guilty, and would refer to the Court for their Direction. 
ons; Mr. Chief Fuftice. Gentlemen of the Jury, the great Pains Mr. Hamil- 


ton has taken to ſhew how little Regard Juries are to pay to the Opinion 
of the Judges, and his inſiſting ſo much upon the Conduct of ſome Judges in 
Trials of this Kind, is done, no doubt, with a Deſign that you ſhould take 


to t very little Notice of what I may ſay upon this Occaſion. I ſhall therefore 
"hi | — 5 to you, that, as the F 5s or Words in the Information are 
uſe, onfeſſed, the only Thing that can come in queſtion before you is, whe- 
rone her the Words, as fet forth in the Information, make a Libel; and that 
cad. i a Matter of Law, no doubt, and which you may leave to the Court. 
lible 


But I ſhall trouble you no further with any yi, more of my own; but 


ſobi⸗ ad to you the Words of a learned and upright Judge, in a Caſe of the 
— like 3 [Lord Chief Juſtice Holt, in Tutchin's Caſe, State Trials, 
hom ol. V. p. 542.] | . 1 ; ; 

tht To ſay that corrupt Officers are appointed to adminiſter Affairs, is 


cettainly a Reflection on the Government. If People ſhould not be call- 
ed to account for poſſeſſing the People with an ill Opinion of the Go- 
k yvernment, no Government can ſubſiſt; for it is neceſſary for all Govern- 


tel ments that the People ſhould have a good Opinion of it; and nothing 
s ex- can be worſe to any Government, than to endeavour to procure Ani- 
Lind. moſities. As to the Management of it, this has been always looked 
n u upon as a Crime, and no Government can be ſafe without it be pu- 
niſhed. a 

1 No you are to conſider, whether theſe Words I have read to you do 
{if not tend to beget an ill Opinion of the Adminiſtration of the Government; 
ut ts WH to tell us, that thoſe that are employed know nothing of the Matter, 
em and thoſe that do know are not employed. Men are not adapted to Offices, 
ons but Offices to Men, out of a particular Regard to their Intereſt, and not 
Love to their Fitneſs for the Places. This is the Purport of theſe Papers.” 
Ir Mr. Hamilton. I humbly beg your Honour's Pardon; I am very much 
(ins iſapprehended, if you ſuppoſe what I ſaid was ſo deſigned. | 

\ and Sir, you know I made an Apology for the Freedom 1 found myſelf un- 
Trial er a Necelity of uſing upon this Occaſion. I ſaid, there was nothing 
„ and perſonal deſigned; it aroſe from the Nature of our Defence. 

* The Jury withdrew, and in a ſmall time returned; and being aſked by 


e Clerk 

Whether they were agreed of their Verdict, and whether Jahn Peter 
Zenger was guilty of printing and publiſhing the Libels in the Informa- 
jon mentioned ? +7 

They anſwered, by Thomas Hunt, their Foreman, Not Guilty. 

Upon which there were three Huzzas in the Hall, which was crouded 
ith People; and the next Day I was diſcharged from my Impriſonment. 


its que City of { | A T a Common Council, held at the City-Hall of the 
Janke, a, York. J Ii. ſaid City, on Tueſday the ſucteenth Day of Sep- 
r, and wer, Anno Dom. 1735. 
. PRE SEN x, | 
| (who / Richards. Eſq. Mayor. | 
y Bul- . ar dus Stuyveſant, Eſq. Deputy Mayor. 
uy Daniel Ferſemanden, Eſq. Recorder. | 
- _ALDERMEN, 
ve, ur am Roome, Eſq. Chriſtopher Fell, Eſq. 

* mon Johnſon, Eſq. Stephen Bayard, Eſq. 
e IN I . 9 8 
1; ye fobn Walter, Eſq. Fohannes Burger, Eq. 
cedent 488 1I8-＋ ANT 
- ; and r. Johannes N aldron, Mr. 7ohn Fred, 
„ that r. Ede Myer, Mr. Charles Le Roux, 

at the Ar. obn Moore, Mr. Evert Byvank. 
rehend Ordered, That Andrew Hamilton, Eq. of Philadelphia, Barrifter at 
- 1nd u, be 2reſented with the Freedom of this Corporation: And that Alderman 
8. ard, Alderman Johnſon, and Alderman Fell, be a Committee to bring in 
* Draught thereof. 
ere my City of At a Common Council, held at the City-Hall of the 
rofecu- Wa” Yirk.$ Vi. aid Cit „ on Monday the twenty-ninth Day of September, 
prive's eng the Feaſt-Day of St. Michael the Archangel, Anno Dom. 1735. 
44" WA PRESENT, | 
People Wi au Richards, Eſq, Mayor. ; 
15 - yanicl Horſemanden, Eſq. Recorder. 
ns 2 
14, But 
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| William Roome; Eſq. 


| 


| 


* ALDERMEN, 
\ . Chriſtopher Fell, Eſq: 
Simon 7 obiifen, Eſq. ; 1 See Bayard, Ef - 
Jabn Water,” Eſq: - * \-Fohannts Burger, Eſd. 
e As SE STANTE iS; . 
1 5 * Waldron, i 1 — m— Byvank, 
r. John Fred, 5 Mr. Henry Beger. 
Mr. Charles Le Rear; nd 
Stephen Bayard, Simon Johnſon, aud Chriſtophet Fell, E/{qrs. Alder- 
men, to whom it was referred to prepare the Draught of the Freedom of this 
Corporation, to be preſented to Andrew Hamilton, Ele make the Report thereau 
in the Words following,” (to wit) That they have e the Form of the 
Grant io the ſaid Andrew Hamilton, E/q. of the' Freedom of the City of New 
York, in theſe ono ht he Aragon a6 , ee bes, 


City of y +. Paul Richards, Eſq.. the Recordery, Aldermen, and Af 
New York. ſiſtants of the Cit of New: York,, convened in Common 
Council, To all to whom theſe Prelents ſhall come Greeting... HHNE 
Honour is the juſt Reward of Virtue, and liek: 3 demand 
a publick Acknowledgment: We therefore, under, a grateful Senſe of the 
remarkable Service done to the Inhabitants of this City, and Colony by 
Andrew Hamilton, Eſq. of Penn/ilvania, Barriſter at Law, by his learned 
and generous Defence of the Rights of Mankind, and the Liberty of the 
Preſs, in the Caſe of John Peter Zenger, lately tried on an Information 
exhibited in the Supreme Court of this Colony, do, by theſe Preſents, 
bear to the ſaid Andrew Hamilton, Eſq. the publick Thanks of the Free- 


* 


men of this Corporation for that Dna ee which he chearfully un- 


dertook under great Indiſpoſition of Body, and generouſly performed, re- 
fuſing any Fee or Reward: And in Teſtimony of our great Eſteem for his 
Perſon, and Senſe of his Merit, do hereby preſent him with the Freedom 
of this Corporation. Theſe are therefore to certify and declare, that the 
ſaid Andrew Hamilton, Eſq. is hereby admitted, received, and allowed a 
Freeman and Citizen of the {aid City: To have, hold, enjoy, and partake 
of all the Benefits, Liberties, Privileges, Freedoms and Immunities whats 
ſoever, granted or belonging to a Freeman and Citizen of the ſame City. 
In Te/limony whereof, the Common Council of the ſaid City, in Common 
Council aſſembled, have cauſed the Seal of the ſaid City to be hereunto 
affixed this twenty-ninth Day of September, Anno Domini One 'Thouſand 
Seven Hundred and Thirty-five. 5 
| | By Order of the Common Council, 
| William Sharpas, Clerk, 


And we do further report, that ſundry. of the Members of this Corporation, 
and Gentlemen of this City, have voluntarily contributed ſufficient for a Gall. Bo 
of frve Ounces and a half, for incleſing the Seal of the ſaid Freedom ; upon the 
id of which, we are of Opinion, ſhould be engraved the Arms of the City of 
New-York. Witneſs our Hands this twenty-ninth Day of September, 1735. 
Stephen Bayard, 

Simon Johnſon, 

„ Chriſtopher Fell. 
Which Report is approved by this Court, and Ordered, That the Freedom 
and Box be forthwith made, _ to the ſaid Report; and that Mr. Shar- 
pas, the Common Clerk of this City, do affix the Seal of the ſame Freedim, and 
" it in the ſaid Box. | | 2 
r. Alderman Bayard going to Philadelphia, and offering to be the Barer 
of the ſaid Freedim to Mr. Hamilton; Ordered, That Mr. Sharpas deliver it 
to Alderman Bayard fir that Purpoſe; and that Alderman B ayard do deliver 


it to Mr Hamilton, with Aſſurances of the great Efteem that this Corporation 
have for his Perſon and Merit. 4 22 22 


City of ; þ At a Common Council, held at he City-Hall of the 
New York. 37” ſaid City, on Wedneſday the fifteenth Day of Ofober, An- 
no Domini 1735. | | ; 

PRESEN T, 
Paul Richards, Eſq. Mayor. 
Daniel Horſemanden, Eſq. Recorder. 
ALDERME N, 
William Roome, Eſq. 
Johannes Burger, Eig. 
ASSISTANTS, 
Mr. Jobannes Waldron, Mr. Peter Stoutenburgh, 
Mr. Abraham De Peyſter, Mr. Henry Bogert. 
Mr. Gerardus Beekman, 
Ordered, That the Freedom granted by this Corporation to Andrew Hamil- 


ton, E. with the Report of the Committee for preparing a Draught of th 
ſame, and the Order of this . thereon, ke printed, 4 ght of the 


William Sharpas, 


Round on the Lid of the Box, mentioned in the aboveſaid Report and 


Order, there is engraved not only the Arms of the City of New York, but 
alſo this Motto in a Garter ; © © 


Demerſæ Leges—timefatla Libertas—hac tandem emergunt. 


On the inner Side of the Lid of the Box, ſhewing itſelf at the ſame 
time with the Certificate of the Freedom, there is engraven, in a flying 
Garter, theſe Words; 


Non nummis, Virtute paratur. | 


As an Incentive to publick Virtue, on the Front of the Rim of the ſaid 
Box, there is engraven a Part of Tully's With ; 


Ita cuigue eveniat, ut de republica meruit. 


imon Fohnſon, Eſq. 


directed, and gratefully accepted by the ſaid Andrew Hamilton, Eſq. 


24 XXIII. The 


Which Freedom and Box was preſented in the manner that had been 
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A* 1 175 GU Nannen 
thoſe: who have obſerved upon 


AS*1\1 


TT has been a common Remark among | | 
YT the capricious\Diſpenſations'of Fortune, that great Events are often 


A 22 by Inſtruments that are hot 2 adequate 3 nay, that 
the ſame t Cauſes have quite contrary E z and the Road that 
leads one to Wealth; Honour, and Power, ſometimes- carries ano- 


ther to Poverty; Infamy, and Ruin. Hence comes that confuſed” Diſtri- 
bation of Akes/tand/Coronets, Halters and Ribbons, which Hiſtory dif 
plays by numerous ny Ekamples; and chus it is, that Fate ſeems tp 
lay at Croſs. purpoſes with Mankind ; of to ſpeak in Seripture-phraſ 
In this Senſe as Well as many others the Wiſdom of this World is , . 
Wes g | N : « \ ge \ : 1 5 ah in ; 25 an 4 4 
2 find myſelf drawn into theſe grave Reflections, by reading the Tnal of 
Prter Zenger, at New-York, upon an Information for printing and pub. 
Bing a Libel. 'This Piece, it ſeems, has been lately printed there, and 
Was put into my Hand tCother Day by a Friend, 'who has both a general 


| 2 and à Correſpondence with the Northern Colonies, as a ; 
Things new and ſurpriſing. And, in 


Production, containing man 
truth, I muſt ſay it affords a live 


neſd of the foregoing Remarks: I mean that Part of it which is attributed 


to Andrew Hamilton,” Eſq; of Pbiladepbin, Barriſter at Law; together with 


the Sequel, deſeribing the munificent Behaviour of the Citizens, in Com- 
mon Councih aſſembled, to the learned Gentleman, for his ſingular Per- 


formance on that Oeraſſo nl. | 
I muſt at the fame Time afſure you, that if Zenger's Trial had been 
printed 3 the Court that tried him, or from à Copy taken by a 
private Hand at the Trial, or by 1184 Means that excluded Mr. Ha- 


milton's\Approbation or Privity, I ſhould have enjoyed my own Opinion, 


without troubling you or any body elſe about it, and had the Charity to 


ancies that occur throughout his Declamation, 
into a right Diſcernment of the People he talked to, and a Dexterity in 
captivating them, which had its E in the Acquittal of his Client. 
But when à Gentleman of the Bat takes the Pains to write over a long 
Diſcourſe (he being the only Lawyer, of either Side, who gave the Prin- 
ter his Notes); in order to fend it abroad through the World, as a Speci- 
men of his. Abilities, Sentiments and Principles; as a folemn-Argument 
in the Law, fit to ſee the Light, and abide the Teſt in all Places; and, 
above all, as a Taft of Duty, which he thought himſelf bound to perform, even 
by going to the utmaft Partrof the Land for the Purpoſe; and all this, with- 
out Fee or Reward, under the Weight of many Years, and great Infirmities of 
a ns Barriſter, I ſay, thus teer 
preſumes to obttuile bad Lan and falſe Reaſoning upon the Senſe of Man- 

ind, becauſe the ſage Magiſtrates of Neu- Teri have put their Seal to it; 
I think myſelſ at L. berty, without uſing any other Apology, to exerciſe 
the judging Privilege of a Reader, ſince the Gentleman himſelf has put 
me into the Poſſeſſion of it. f . 


reſolve all the Extravag 


ſor there are no extraordinary Talents neceſſary for refuting groſs Abſur- 
dities; but I ſhall have the honeſt Merit of endeavouring to undeceive 
ſuch of my Fellow. Subjects in the Plantations as may, from the late un- 


common Succeſs of the DoQrine, miſtake the Liberty of the Preſs for a 


Licence to write and publiſh infamous Things of their Superiors, and of 
all others, at their Pleaſure, provided they write and publiſh nothing but 


- what is true. In the next Place, I would preſerve, as far as I am able, 


the Dignity: of the Profeſſion of the Law in theſe remote Parts of the 
Britiſh Dominions ; and prevent its learned Profeſſors in England, who 
probably will ſee the renowned Piece above mentioned (if we may judge 
from the Induſtry uſed in diſperſing. it), from ſuſpecting that al their 
American Brethren uſe the like Arts to gain Popularity and honourable 
Rewards. The former, having the Advantage of going daily to the great 
School of Law at Meſiminſier, are already apt enough to think meanly of 
the Accompliſhments of the latter, who are far removed from Inſtruc- 
tion; and their Opinion muſt be ſtrongly confirmed in this Reſpect, if 
ſuch a Rhapſody, as was uttered at New-York, ſhould not only be ap- 
plauded and rewarded publickly there, but printed and ſcattered in Reams 
through the other Colonies, without being followed by a ſuitable Ani- 
madverſion. | 
„Neither will it be amiſs to take ſome Notice, in this Place, of the 
Quackery of the Profeſſion in general, without an particular Applica- 
tion, as it has been practiſed with vaſt Sueceſs in ſome of our Colonies. 


You will often ſee (if common Fame may be truſted) a ſelf-ſufficient en- 


terpriſing Lawyer, compounded of ſomething between a Politician and a 
Broker, who, making the Foibles of the Inhabitants his capital Study, 
and withal taking Advantage of the Weakneſs of his Judges, the Igno- 
rance of ſome of his Brethren, the Modeſty of others, and the honeſt 
Scruples of a third Sort (without having any of his own), becomes 
inſenſibly an Oracle in the Courts, and acquires by Degrees a Kind of 


5 Theſe Remarks were written by two emiaent Lawyers in one 0 


making any other Uſe of them than to ſatisfy 


t out ſome n 


« out in Scraps in the publick News- Papers, whereby many well meaning People may be deceived, ] : | 
ate theſe Remarks to the Publick, in order to remove any Miſtakes or Errors that Perſons may fall into for want of any 


© this Point : He has thought fit to communic 


© quate Judgment in theſe Matters; and the rather, becauſe if ſuch falſe Opinions ſhould happen to irfluence the 
very dangerous; it being au eſtabliihed Maxim in our Law, that neither Ignorance nor 


te ide Remarks. 
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Specimen,” in Miniature, of the Juſt- | 


a Volunteer for Error, and 


In doing this, I ſball not in the leaſt gratify a vain Itch of Writing; | prove the Man ſaid to be filled to be ill alive; and the Horſe ſaid to M 
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| Dominion ores the Minds, xs wells the dass of the. People z n jd 
| Auence never to be obtained but; by. the Help of, ities very difleray 
{ from Learning and Integrity. Wherever ſuch.a, Man is found, the Wa 
der is nor greats 6 TTT 
having it received: for. Law, he comes in Time to fancy that whath 
| pleaſes to advance is really La... 
I have taken the Pains, during this ſhort Vacation between our, mot 
Courts, candidly-to examine this new Syſtem. of. Libels, lately con 
if 
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and propagated on che Continent; the Diſcovery of which coſt the gy 
City of New-York fue Ounces. and a ba if Gel, | of . Parchmay 
and three Latin Sentences; My Intention is to conſider I hings, got! 
ſons, having no other Knowledge of the Gentleman 'principally wa, 
cerned, than what is derived from the 1 . re: me; and hei 
wholly a Stranger to the Merit af thoſe Difputes that gave Riſe toth 
Proſecution of this Printer. tn 3 ts 74 j 1843 a tut 4 1 ras 
Much leſs ſhall I turn Advocate for any; lawleſs. Prjver in Governan, 
God forbid I ſhould be guilty of ſuch a 2 . who know by Ks, 
perience of what Stuff they are commonly made ; the wrong. Impreſhay 
they are apt to receive of themſelyes and others N.. B 5 ons, Proj 
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{ dices; and Purſuits; though, when all reaforiable Allowances are mak 

for certain Circumſtances, that attend their Miifion, from home, and cha 
Situation abroad, à conſiderate Perſon may be tempted to think 
well they are no worſe than they age... og 

But to come to my Remarks on Mr. Zengery, el, 15 
| Tn confideting the Defenge made for the Defendant (Mr. Zenger) by 
| Counſel (Mir. Hamilton), upon Nat Guilty , pleaded to an {n/ormatin ja 
| printing and publiſhing @Libel; it is not to the Purpoſe to inquire hom g 
{ the Matters charged in the Information are in their Nature libellous oe 
whether the /nnuendoes are properly uſed, to apply the Matters ta Peiſg 
Things and Places. It is only i examine the Truth of thi 
| ſingle Propoſition, upon which the whole Defence is grounded, and y 
| which the ſeveral Parts of it refer; namely, 756 the ſeveral Matters 755 
in the Information are not, and cannot be libellqus, becauſe they are Nue in fal 

This. is the cardinal Point upon which, the. learned, Gentleman 
whole Argument turns, and which he lays down, over. and ons 
as the firſt Principle that governs the Doctrine of Libels ; Abe 
he confeſſes the printing and publiſhing of the Papers laid in the Infarmy 
tion, and puts it upon the King's Counſel to prove the Facts contan 
in them to be falſe; eue the ſame Lime, that, unlefs that way 
| done, the Defendant could not be guilty ; but if the ſame were ptouel h 
be falſe, he would own the Papers containing them to be, Libels. 
this, it ſeems, the Attorney General anſwered, that a Negative it nt uk 
proved; and the other replied in theſe Words, which I chogſe toi 
down, that I may not be thought to do him wrong did ape to but 
that a Negative cannot be proved ; but every body knows, there are many En 
ceptions to that general Rule : Fer if a Man is charged with killing A 
or flealing his Niiebtour's Horſe; if he is innocent in the ont Caſe, bens 


dig 


never to have been out of his Maſter's Stable, &c. and this, J think, it 
a Negative, Now, 1 muſt think, that it is ſtrange a Gentleman of bu 
Sagacity, who owns he was ae for the Objection, could not ji 
hit upon ſome of theſe many Exceptions which every body knows;.W 
he does no more than give two Inſtances of ene Affirmative being deſtras 
by another, that infers a Negative of the firſt; at which Rate. moſt Negs 
tives may be proved, and then the old Rule ay be diſcarded. -: Thug i 
it is ſhewn that a Man is alive, it follows clearly that he was not killed 
and if a Horſe is proved to have been always in his Maſter's Stable;(i 
this is what muſt be underſtood of his being never aut: of the, Stable), # 
certainly follows that he could not be ſtolen. So that, according te 
new Scheme of Proof, he who is accuſed of killing a Man, or ftealing# 
Horſe, is to be put upon proving that he did not kill or becauſe i 
poſſible that ſuch Proof may be had ſometimes : And ſo, in the princes 
Caſe, if a Queſtion ariſes whether a certain Magiſtrate has done particu 
Acts of Injuſtice or not, the Method is to ſhew that he did not do tk 
Acts, not that he did them. I have touched upon this, not for its lg 
rtance, but as a Specimen. of the learned Barriſter's Manner of Rea 
ing, and of the Spirit with which. he ſets out from the Beginning. 
At length, however, he takes the Onus probandi upon himſelf; ah 
rather than the Thing ſhould go unproved, generouſly undertakes, 4 
Client's Peril, to prove 3 charged in the Information 
libellous, to be true. But I would be glad to know, by the wh 500 
this undertaking Gentleman could have proved the Truth of nl 
Facts contained in the Paper which, the Defendant, publiſhed, lupps 
ſing the Court kad been ſo much overſeen as to let him into a Ha 
of this Sort. Could he prove, for Example, that Nahe were a 
trarily difplaced, and new Courts erected, in the Province of Net 
York, without Conſent of the Legiſlature? For, 1 am credibly-i 
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f our Colonies in America, immediately after the Publication of the Trial of Mr. Zenga 
© it ſeems bad been induſtriouſiy ſpread over that Part of the World, before it reached England. | 

© As the Doctrines contained in that Trial, or rather in the Speech of Mr. Hamilten, are of fo new a C: 
5 Judgments that have been ſettled and eſtabliſhed for ſo many Ages, and by Judges of the higheſt Reputation, 
« Virtues and Abilities, it could not be imagined fo wild and idle an Harangue could have had any Weight, 
© relating to Libels have been ſo often canvaſſed, and are generally fo well underſtood ; an 
his own Curioſity, and that of his Friends. 


© But ſeeing, to his great Surprize, that this extraordinary Declamation bas been mentioned with an Air 0 d 
Lights with regard to the Doctrine of Libels; and, upon the Credit of that Recommendation, the whole Trial not only twice printed here, _ 
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| formed, there never was a Pretence or Surmiſe of more then 
5 ; 6 Luv i: 3 


a Caſt, and ſo abſolutely contradiQory to all the RefoldtidpsM 
and moſt unqueſtionable Characters, for their 1g? 
or have met with any Reception here, where "the 
d therefore the Perſon to whom theſe Remarks were ſent, never 


f Applauſe and Triumph in ſeveral News-Papers, # ſtr 
and led into wrong Notions concerning the Laws of their 


Conduct or Practice of any, the Conſequences BY 
Miſtake is an Excuſe to any one who has broke it, from the Penalty of it.” En 
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* being dilplaced, or more than 8he Court erefted; under Mr. Cs 
den, both which happened upon one and the ſame Occaſion. 
| eſteemed u captious Exception, when I have 
, who muſt or ought to know; rept ſuch a 
fered were at all allowable; it duglit to be full and 
eave tis Room for a Libeller to multiply aud exagyerats 
re, when he is diſpoſed to traduce Perſons In AuthoZ 


bout or Find Law {from which perhaps few Governments have been 


free), and an habitual Abuſe of Power in repeated itiſtantes of the ſame 


Wer if T1 miſtake not, he was at that Time ſpeaking to a Jury in vs ver. 
+ of Law, and in a Profecution which the Governor had much at 

rt (as the Gentleman himſelf infinuates), and would have been highly 
ſed to convict his Client ; would not attempt it, but in the ordi- 
ourſe of Trial by a Jury; and then too, could not find a Jury that 
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en by the Authorit of the Barriſter himſelf, who ſays, — Truth ought 
+n the whole Affair of Lileli, and yet the Party accuſed runs Riſque 


1 of proving every Tittle he bas wrote, and to the 
COD 3712) 
ein ſor dhe preſent,” I'will fuppoſe Mr. Hamilton was able to prove all 
the Abele Things; nay, that the Jury knew them all to be true. I will go 
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pleaſed; indeed, to expreſs his Diſlike of infamous Papers, even when 
they are true, if levelled 
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opening a 
Misfortunes of | 
oy the Peace of Families, and beget ill Blood and Diſorders. If, on 
the other Hand, he had pars, 47 ſuch gon, g to be unlawful, in- 
afmich as they concerned private Miſcarriages and TranſaQtions ; but 
that Man might write as much Truth as he pleaſed about the Ad- 
miniſtration of the Government, not only by pointing out Faults and 
Miftakes, but by publiſhing his own Comment and Inferences, in order 
to fill the Minds of the People with all the Jealouſies and Apprehenſions 
his Imagination can form; it muſt have ſhocked Men of ee e 
y be thus told, that the Law had provided againſt private Quarrels an 
Breaches of the Peace, occaſioned by virulent Writing; but had taken 
o care to prevent Sedition and publick Diſturbance ariſing from the ſame 
Cauſe, | | | 
His favourite Poſition, however, was to be maintained at all Events; 
and therefore, when the Chief-Juſtice rightly inſtructed him, that he 
would not be admitted to give the Truth of a Libel in Evidence, that the 
j was char that he could not 754 Libel ; for it is nevertheleſs a Libel, 
3 2 is true; the diſcerning tleman was pleaſed to underſtand by 
for Murder, or an Aſſault and Battery : There (ſays he) the Priſmer cannot 

y, but plead ud ame hb po in Murder, he may prove it was in Defence 
bf bis Life, his Houſe, & c. and in Aſſault and Battery, he may give in Evidence, 
at the other Party firuck G ; and in both theſe Caſes be will be acquitted. 

- If the Party in either Caſe is acquitted, the Reaſon is, I preſume, be- 
auſe the Matter given in Evidence amounts to a Juſtification in Law of 
Fact charged on him, and is equivalent to a Confeſſion and Avoidance 
pleading. In like manner, if Truth be a ſufficient Juſtification of a 
Libel, the Defendant will be acquitted upon proving the Contents of his 
Paper to be true. Now let it be obſerved, that the Words of the Book 
hich the Chieſ-Juſtice relied on are theſe: It is far from being a 
[Juſtification of @ Libel, that the Contents thereof are true----fince the greater 
Ippearance there is of Truth in any malicious Invettive, fo much the more pro- 
whng it iu. That this is Law, I hope I ſhall be able to ſhew 
ully hereafter, as I ſhall ſhew, in the mean Time, that it is an expreſs 
luthority againſt the well-read Barriſter, who declares, he has not in all 
es reading met with an Authority that ſays, he cannot be admitted to give the 
truth in Evidence, &c. 

He ſeems to take it for granted (and I ſhall not diſpute it with him now) 
bat Matter of Juſtification cannot, in any Caſe, be pleaded ſpecially to 
ht Indictment of Aſſault or Murder; but the Party is to take Advantage 
ff it in Evidence upon Net Guilty pleaded. Let it be ſo; yet ſtill this 
atter muſt be a ſufficienr Juſtification, or the Party can have no Benefit 
rom it any way. In an Action of Aſſault and 2 where the fir/t A/- 
wit mult be pleaded ſpecially ; the Matter of Juſtification is juſt the 
ame, as in an Indictment for the ſame Offence, where it muſt be given 
a Evidence upon the general Iſſue. I aſk then, Whether the firſt Aſault 

2 Juſtification in an Indictment of Aſſau!t and Battery? If the Barriſter 
nould anſwer negatively, ſuch Anſwer is againſt al! Senſe, for the Part 
$ acquitted by Virtue of the Juſtification only. If he ſhould anſwer af- 
uumatively, he is inconſiſtent with himſelf ; for he has but juſt affirmed - 

when the Book ſays, Truth is no Fu/lijication, it muſt be underſtood 

f a Juſtification by Plea, by which he muſt mean that nothing elſe is a 
uſtification but what is pleaded, or he muſt mean nothing at all. For 
e Words of the Book are,---it is far from being a Fuſtifcation, &c. it is 
ot ſaid, ---you are far from being at Liberty to plead it in Bar. In Truth, 
de Author is not there (; eaking of the Forms and Rules of Proceedings 
Pen Libels, (1 Haul. G. 8 5, 6, 7.) but upon the Subſtance and 
ature of the Crime, what 2 and hat ſhall not excuſe or juſtify it, 
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; there being 2 manifeſt Difference between 4 ſingle Act of Power 


ord juſtify, a Tuſlification by Plea, a: it is in the Caſe of an Indifiment 
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| This is manifeſt from the Reaſoii fubjoined ed ſupport hit Aﬀertion, vis; 


tivate Perſons, as/publick Off zecaulſe. they yoke 
[ 85 Naben e Binches of the Need thee * 1} not be 


thin if it was to be pleaded in Bar. Wes, SID 
Bot all this is Star-Ghomber Dz#thins with the Barriſter} and the very 

Mention of that Court ſerves him for an. Anſwer to every Thing, for which 
he has ho other Anſwer ; becauſe the Memory of that Tribunal is juſtly 


Re. would further alk, how he'could prove, that rhe Lib reſet wer | deteſted on Account of many illegal acd exorbitant Proceedings, I No; 
end that Trials by' Juries were taken ætuuy when a Grvernor 1 nr 
a rt dc. — References to ſome Star-Chamber Caſs) whoſe. name is too great tq 


this is the Authority of Mr. Serjeant Haotint (though he uſes nrarginal 


ceive any Addition from this Paper, and who after a long and ſtudious 
Search» in the Crown-Law, laid down this Propoſition ſor Law at the 
Time he wrote his Book; and I believe it will appeat in the Sequel that, he 
was not miſtaken. And now I come to join Iſſue with the Barriſtęr vpn 
this Polht, whether Mr. Serjeant or he is in the right ; (or; in other Word, 
whether Falſity in Fact be eſſential to a ' Libel ſo that the Truth of the 
Fact may be given in Evidence to prove a Writing te be % Libel. 
He maintains the Affirmative of the Queſtion, both from what be under - 
undi to be the Authorities in the Caſe, and from the Reaſon-of the: Thing - All 
which ſhall be conſidered in their Order. | | 
The Authorities cited by Mr. Hamilton to ſu 
merly ſtated, conſiſt principally of four Caſes, which I ſhal}; confidet in 
the Order as they were produced. ws 4 ee n WAI N 
The firſt is the Caſe of Fobn de Northampton, 18 Edw; III. 3 Inſt. 174. 
which he obſerves does not appear to have been à Caſe _ an, N 
tion, but that be has good Grcunds to ſay it was upben an Indidimemt. This 
is what I ſhall not conteſt with him, becatiſe it is not material, or indeed 
eaſy to be determined, without ſeeing the Record; though I conceive 
there ure Grounds to ſay it was not upon an Indictment, as was the Caſe 
of Adam de Ravenſworth, mentioned by Lord Coke in the ſame Chapter, 
The Caſe, however, ſtands thus: Jobn de Nortbumpton, an Attotney of 
. * the King's- Bench, wrote a Letter to one Ferrir one of the King's 
Council, that neither Sir Miliam Scot, Chiefs Juſtice, nor his Fellows 
the King's Juſtices, nor their Clerks, any great Thing would do by the 
© Commandment of our Lord the King, Sc. which ſaid Fon beihy called, 
© confeſled the Letter, &c.' Et quia prædictus Fohonnes cunovit diftamlites 
tam per ſe ſeriptam Roberio de Ferrers, qui gli de concilio Regis; guæ litera 
© ' continet in ſe nullam veritatem: Praiextu cujus Dem. Rex erga Curiam & 
© Fufticiarios ſurs habere poſſet indignationem, quod fr in ſcandalum Fuftic. & 
Curiæ. Ideo dictus Johannes committitur, & Here ſays the Barriſter, 
by this Juden ent it appears the lib:lious Words were utterly falſe, and there the 
al/ho:d was the Crime, and is the Ground of the Judgment. For my own 
Part, I can neither fee Truth nor Falſbocd in the Words at the Time they 
were wrote, for they refer to a future Contingeney that might, or miglit 
not be as he ſaid; and in this Reſpect, they were the ſame as if the Man 
had ſaid, the Roof of ſp Tall would fall upon Sir Villiam $cotand 
his Fellows. Beſides, the Words taken by themſelves have no ill Mean- 
ing; for I imagine it will be allowed that moſt of the great Flings which 
udges do, as Fadges; are ſuch as ought neither to be done nor left undone 

| by the King's Commandment. - Where then was the Oftence ! The 
ecord, I think, ſhews that in the following Words: præteuiu cujus Dom. 
Rex orga Curiam & Juſtic. ſuos habers peſſet indi gnatimem, &c. Jdeo'dittus 
Fohannes committitur, & c. It is obſervable, that the Author of this Letter 
was an Attorney of the Court, and by the Contents thereof he preſumes 
to undertake for the Behaviour of the Judges in ſome great Matters that 
concerned their Office, The Letter was addreſſed to a Perſon who was 
of the King's Council, and might poſſibly communicate the Contents of 
ſuch a Letter to the King; the Conſequence of Which might naturally 
be, that Dom. Rex habere poſſet indignatiemem er ga Curiam, &c. for great 
Things were ſometimes done, in thoſe Days, by the King's Command- 
ment ; and the Judges, beſides, hcld their Polts.at Will and/Pleaſure, --- 


_- 


0 15 for the Judges to inſert, in order to acquit themſelves to the King z 
ut they are no more the Ground of the Judgment than theſe other 
Words, gui e/t de Concilio Regis; both being only incidental Clauſes that 
come in by way of Deſcription ; for it is not ſaid, Qnia litera previtia 
continet in z nullam veritatem. After all, I would not have this Conſtruc- 
tion of the Caſe, plain and natural as it is, paſs merely upon my own Cre- 
dit; for I ſhall ſhew that this Caſe was ſo underſtood by one of the greateſt 
Lawyers of his Time, before Lord Cole's 3d Inſt. appeared in the World. 

21 Fac. B. R. Tanffeld v. Hiron. Godbolt 405, 6. Tr 

The Plaintiff brought an Action upon the Caſe againſt the Defendant, 
for delivering of a ſcandalous Writing to the Prince, &c, Ney for the 
Plaintiff cited, 18 Ed. III. a Letter was ſent to Ferrers, one of the King's 
Council, the Effect of which was, that Scor Chief. Juſtice, and his Com- 
panions of the ſame Bench, would not do a vain Ihing at the Command 
of the King; yet becauſe he ſent ſuib a Letter to the King's Council, although he 


puniſhed, If no Ill was ſaid, will it be pretended that the Falſhood of what 
was ſaid could be a Reaſon for puniſhing a Man? Is it not ridiculous to 
ſay, that the Falſhood of innocent or inſignificant Words can be Criminal? 

his Book, therefore, follows the Record of Northampton's Caſe, and favs, 
becauſe it might incenſe the King againſt the Judges, he was puniſhed ; 
which is almoſt a Tranſlation of pretextu cujus, &c. which was the Ground 
of the Judgment, Ides commititur. 

The next Caſe which the Barriſter called to his Aid, is that of the Seven 
Biſhops. State Trials, Vol. IV. And here he relies on a Flouriſh of one of 
the Counſel for the Biſhops, and a dubious Expreſſion of one of the 
Judges, ſeparated from the reſt of his Diſcourſe. 

Sir Robert Sawyer, tis true, ſays, Both the Falſity of it (the Libel) and that 
it was malicious and ſeditious, are all Matters of Fail, which they (the King's 
Counſel) have offcred to the 9.3 no Proof of, & c. This, I muſt confeſs, 
proves one Point to which the Barriſter adduced it, viz. that he was not the 
firft wha inſſtad that to make a Writing a Libel, it muft be-falſe. And 
when J have allowed this, I uy almoft venture to fay, it is the only 
Point he does prove from the Beginning to the Ending of his long, 

\ elaborate 


þ Libel i laſs-proyokiog, becauſe the Truth of it js to be givet ih Evidence; 
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The Words, guz litera centinet in ſe nullam veritatem, were therefore 


ſpake no Ill, yet becauſe it might incenſe the King againſt the Judges, he Toas © 
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MIX. Juſtice Poel alſo don lay, that ts make it a Libel, it mu be falſe 


except that which other 


which I muſt now do for him, in the Words of the Court : Certainly the 
'. Lawſupplies the Proof, if the Ty it 77 ſpeaks Malice and Sedition. As it 
Indi 
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| Libel, in this Manner: 7 will not repeat the Particulari to you, only ſomething 


| ſpeak ſcandalous Words againſt a Man in his Calling er Trade, he lays his Ac- 


the King and the State, State- Trials, Vol. II. 537. 


the Giſt of the Information. 


produce them. Thus ſaid and thus did that 2 


elaborate speech Let me, however, oppoſe to this the Reply 
of Sir Thomas Powis, in theſe Words; Whether a Libel be true or not, as to 
the Matter of Fat? ; was it ever yet permitted in any Court Juſtics to be made 
a Queſti:n, whether the Party be puniſhable for it ? And therefore I wonder to 

bear theſe Gertlemen ſay, that becauſe it is not a falſe one, therefore it is not 
a_ Libel. Fol. 382. h 


it muſt be malicious; and it tend to Sedition. Upon which Words of this 
learned and worthy Judge, I would not preſume to offer any Comment, 

+ Words of his own afford, that plainly ſhew in 
what Senſe he then ſpoke. His ſubſequent Words are theſe: They (the Bi- 
ſhops) rel! his Majeſty, it is not out of Averſeneſs to pay all due Obedience ; nor 
want of Tenderneſs to their Diſſenting Fellow-Subjetts ; | but becauſe they do 
conceive the Thing that was commanded them, was again/l the Law 
They ſay, they apprehend the Declaration is illegal, becauſe it is founded on a diſ- 
penſing Power. ¶ di not remember in any Caſe in all our Law, that there is any 
fuch Power in the King; and the Caſa mufi turn upon that, In ſhort, if there be no 
ſuch diſpenſins Power in the King, then that can be no. Libel which they pre- 
ſented to the King, which ſays that the Declaration, being founded upon ſuch a 
pretended Power, is illegal. So that the Judge put the whole upon that 
Rngle Point, whether it be true that the King had ſuch a diſpenſing Power, 


or not; which is a Queſtion of Law, and not of Fact; and accordihgly the 


Jud e appeals to his own 1 the Law, not to Witneſſes or other 
Teſtimony, for a Deciſion of it. In Truth, the Petition of the Biſhops is 
not capable of havingFalſhood or Truth applied toitin any other Senſe, there 
being nothing elſe affirmed or denied in it, but that they thought they could 
not do what was commanded them, becauſe it was againſt the Law. This was 
the Behaviour, theſe were the Sentiments of that upright Judge, that gain- 
ed him ſo much Honour among all Men, as the Barriſter takes no- 
tice z not any Opinion of his, that the Contents of a Libel muſt be falſe 
in Fact, to make it a Libel ; as he would unfairly infinuate. 6 

Sir Samuel Barnardifton's Caſe is the third that is touch'd upon; and 
here too the Gentleman finds nothing that can be ſtrain'd to his Purpoſe, 
but the Defendant's Counſel in/fing on the Want of Proof to the Malice 
and ſeditious Intent of the Author. He ſeems to have forgot that the ſame 
Gentleman inſiſted alſo to have it proved, that the Defendant was @ Perſon 


#1 + 


4 a turbulent and unguiet Spirit, becauſe theſe Words were ſet forth in the | 
In 


formation; and he takes no manner of Notice how all this was anſwered, 


is in Murder; we ſay always in t Ament, be did it by the Infligation of 
the Devil : Can the ak, if they find the Fatt, find be did it net by ſuch In- 
ligation? No, that does neceſſarily attend the very Nature of ſuch an Action 
er Thing. So in Informations for Offences of this Nature, we ſay, be did it 
falſely, maliciouſly, and ſeditiouſly, which are the formal Wards; but if the No- 
ture of the Thing be ſuch as neceſſarily imports Malice, Reproach- and Scandal 
to the Government, there needs no Proof but of the Fact done; the Law ſupplies 
the ret. How ſhall any Man prove another Perſon's Malice, which is a 
Thing that lies only in a Man's Mind ? How ſhould any Man know that 
Jam malicious againſt the Government, but by my Actions? Theſe 
Words, indeed, were pronounced by the Chief Juſtice Jefferies, who was 
then the Mouth of the Court; but tho' he was really an intemperate Judge, 
(or a Monfer, as the Barriſter, in his Bar-Language, delights to call him) 
et I may ſafely refer it to'all Men of Law, whether theſe Words could 
(8.0 diſcredited the beſt Mouth that ever ſpoke upon that Bench. State- 
Trials, Val. III. 929. | 
An Inſtance of this Sort may not be impertinent, where a Chief Juſ- 
"tice (who was no Moanſter) addreſſes himſelf to a Jury, that was trying a 


to what the Defendant has ſaid, that yau may not be miſled. He ſays, it does not 
appear that he did it maliciouſly or knowingly. There are ſome Things that you 
that are of the Jury are not to expect Evidence for, which it is __—_— to 
know but by the Ae itſelf. Malice is conceived in the Heart; no Man knows 
it, unleſs he declares it : As in Murder, I have Malice to a Man; no Man 
knows it. I meet this Man and till him; the Law calls this Malice. If a Man 


tion, Malice; though he cannet prove it but by the Wards themſelves ; you may 
fee, there is Malice ſuppoſed to a ee Perſon in that Slander, much more to 


Tutchin's Caſe, the Barriſter does not properly cite, but endeavours to 
anſwer as a Caſe urged againft him by the King's Counſel ; and therefore | 
I ſhall obſerve upon it in another Place. 

But the Caſe of Caſes is. ſtill behind, which he reſerved for the laſt, 0 
make the Point clearer on his Side, than all the reſt put together could do. 
It is Fuller's Caſe, State- Trials, Vol. V. 441. And it deſerves Notice, 
that although Fuller was charged with writing a Libel, yet that was not 
He was, in Truth, proſecuted for being a 
Cheat and Impaſtor, by Order of the Houſe of Lords, as the King's Coun- 
ſel declare in the Opening, 

The Information accordingly ſets forth, © That V. F. intending the 
late King Milliam and his Subjects to deceive, and to get ſeveral great 
« Sums of Money fraudulently and deceitfully from the ſaid King, con- 
cerning a Correſpondency between divers Officers and Subjects of the 
« ſaid late King, and the late King James, falſely pretended to be had; did 
« write and print a Libel, intituled, Original Letters, &c. with the Depo- 
« ſition of T. F. and T. F. Efqrs. proving the Corruption lately practiſed 
© in this Nation; and the ſaid V. F. afterwards did publiſh, utter, and 
© for Truth affirm, the ſaid ſeveral falſe and ſcandalous Libels, without 
© anylawful Authority; whereas in Truth, the ſaid T. J. did not depoſe, upon 
© his Oath, as 1s contained in the ſaid falſe and ſcandalous Libel ; but the {ai 
eee Libels are falſe, feigned, and altagether contrary to Truth, &c.“ 

ere it is manifeſt he was accuſed of a Cheat, in forging the Correſpondence 
and the 2 juſt mentioned, with a Deſign of getting Money by his 
pretended Diſcovery. And hence it comes, that the Judge very properly 
aſks him, Have you any Witneſſes ? If you take nn y:u to write ſuch Things | 
as you are charged with, it lies upon you to prove them true, at your Peril. How 
came you to write thoſe Boots that are not true? If you have any Witneſſes, 
an, Lord Chief Juſ- 
ind with Mr. Zenger's, as his 
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Counſel would have it thought,” For, in this Caſe, the Cheat and the 1 
22 was the Offence, which conſiſted wholly in the Falſjty ; that is, in 
affirming ſuch Things forRealities, when they were nought — Os 
the contrary, had he-been-able to prove thoſe Letters and thoſe Depofring 
to be authentick, the Diſcovery would have been valuable, and might in; 
| title him perhaps to Favour and Protection, inſtead of Puniſhment, bows 
| ever irregular he was in taking ſuch a Method to-publiſh Matters of that 
high Conſequence. After this, let the learned Barriſter, in all hit Rad 
ing, ſhew an Information or Indictment for a Libel,-wbere the Folfyy 
aligned in Form with an ub; re vera, as the Foundation of the Offes 
which is done in Fuller's Caſe ; and then I will acknowledge, that thy 

e er by Lord Halt would have been proper, upon the Tri 
t Ms Client. | . | 4 

. This is the Sum of the Barriſter's Law-Caſes. And is it not hig 
Time to aſk, whether ſuch groſs Miſrepreſentations of the Books can pro. 

Pro 


ceed from Ignorance or Di uity? Be that as it will, it might ce. 
tainly be expected, that a tion, advanced with ſo much Afy. 
rance, by a Man of Years and Reading, ſhould have been ſupported by ſong 


one Authority in Point, rather than by a Series of low Prevarication an "* 
Quibble. Could be not find, in all the Book-Caſes and Trials at large, « x 
concerning Libels (which are ſufficient of themſelves to make a large Vo. "w 
lume), one Example of Proof being received to the Truth or Falſity cop. « d 

| tained in a libellous Writing? Indeed, there is nothing like it to be found: « \ 
though the Occaſions have been many, where ſuch Proof might be had, . ( 
it were proper; nay, where the Truth of the Thing was-notorious to al 6 tl 
Men, and yet no Queſtion ever moved concerning it. This ſhall fully 4 Ji 
N the Sequel. FR | r « tl 
I any Thing can be neceſſary. further to expoſe. Mr. Hamilton's Doc - © E 
trine of Libels, after anſwering his own Caſes, it is only to ſubjoin ſom 4 
others, that will ſhew how much he is miſtaken in — every Thing be K 
has offered on the Subject. I ſhall therefore mention a very few, that wil « n; 
bear a particular Application to his erude Notions, without entering inty Bo 

| a Multitude of others, to tire the Reader. e ellen * 
156 Car. II. the King v. Pym, 1 Sid. 219. B. KM. Wc ar 
. Pym was indicted at £xeter for à Libel, which he delivered to à Parſa m 
to be publiſhed in Church there, and was to this Effect:: You are de- c 
© fired to bewail the Sodomitry, Wickedneſs, Whoredom, Lewdneſs, that «th 
© is of late broken out in this formerly well- governed City:; that Gol Holt 
would turn their Hearts from committing thoſe Wickedneſſes which Not 
* unpuniſhed' by the Magiftrates.” Pym confeſſed the Indictment, u Tra 
| was fined 100/;- He afterwards brought a Writ of Error, and aflignel WWF But 
for Error, that this was no Offence, becauſe though he ſays, go unpunifl WI that : 
iſtrates knew of i 2 N. 


by the Magiftrates ; _—_— does not ſay that the 
and Wickedneſs' unknown cannot be puniſhed. It was anſwered by the berty, 
Court, that this contains Matter of great Scandal to the Government of WF Wo. 
the City; for it makes the late Government better than the preſent, a with 
Hide, Twiſden, Keelyng, Windham, Juſt. <3 $12. $5.3 well 
I have pitched upon this Caſe, becauſe the Barriſter is fond of compar ing t. 
ing the Plantations to large Corpagations ;' and he will find here, that erm Peop! 
| thoſe are not left to the Mercy Libelle, aitho they do not put in a Clan Wa theſe 
to the ſacred Rights of Majeſty: And that a Miſbehaviour of this Kind tothe Wi of pr: 
Magiſtrates of a Corporation is not intirely innocent, becauſe it is not to l b 
Judged of, or puniſhed, as @ like Undutifulneſi would be to our Sovereign. of the 
his Caſe was adjudged about four Years after the Reforation, when Bi was t. 
the Memory of the preceding Uſurpation was freſh in every Body's Mind. you /e. 
It is ſtrange, therefore, Mr. Pym did not put himſelf on his Trial at Exeter; Thin 
for it was evident, beyond Contradiction, to the People of that Age, from Wi uſes, ' 
their own. Knowledge, as it is now to us from Hiſtory, that the Wicked: ¶ care t. 
neſs ſpecified in the Libel. was reſtrained by a ftrifter Hand before, than 
7 = Reſtoration, + But this notorious Truth, it ſeems, did not aal 
b. TD 221 = 9 ; 4 
22 Car. II. the King v. Saunders. Raym. 201. B. R. 
Information for writing a ſeandalous Libel to H. Rich, who was indebt- 
ed to him, and kept him out of his Money three Years by obtaining a Pro- 
tection, and at length getting into the Priſon of the King's Bench. Sau 
ders wrote him a Letter, wherein he tells him, That if he had any Hon), 
Civility, Sobriety, or Humanity, ke would not deal ſo by him; and that he wall 
one Day be damned, and be in Hell for his Cheating ; and'cited ſeveral Placa 
of Scripture to make good his Allegations. The Defendant was found 
Guilty, and moved in Arreſt of Judgment, that the Subſtance of the Let- 
ter is not ſcandalous, but impertinent and inſignificant, & c. Cur. The 
Letter is provocative, and tends to the incenſing Mr. Rich to break the 
Peace. The Court adjudged the Letter ſcandalous, and fined him 
40 Marks. Keelyng, Twiſden, Rainsford, Moreton, Juſt. 
[ would intreat the clear-ſighted Barriſter to look careful 


admitte 
it will 


inte the 
withou 


Words of this Libel, and try if he can diſcever any Truth or Falſhood is 
them that was capable of Proof, And I muſt remark upon bath thelt I Col 
Caſes, that though they were adjudged in the Reign of K. Charles II. yt adjudge 
neither of them was upon a State-Proſecution, or at a Time when the Wh thou 
Spirit of Plots and Factions had infected the Courts of Juſtice ; but the been pr 
remain unqueſtionable Authorities at this Day. that the 
State- Trials, Vol. V. The Caſe of Tutchin is ſtrong againſt him; a Caſe But | 
—_— fince the Revolution, before that learned and upright Judge Sit the Au: 
«lt, and plainly ſhews the Fallacy that runs throughout his whole Argument ſerve to 
The Points inſiſted on by this Chief Juſtice, in his Charge to the Juth all the] 
were theſe : * To ſay that corrupt Officers are appointed to adminiſter A, but is ti 
fairs, is certainly a Reflection on the Government. If People ſhould s lhew, tl 
de called to an Account for poſſeſſing the People with an ill Opinion af quent 
© the Government, no Government can ſubſiſt: Now you are to cor The F 
* fider, whether theſe Words I have read to you do not tend to beget Particu] 
* ill Opinion of the Adminiſtration of the Government; to tell us, t#M © the tl 
© thoſe that are employed know nothing of the Matter, and thoſe that on. - IT 
© know are not emplo Men are not adapted to Offices, but Of s the 
to Men, out of a particular Regard to their Intereſt, and not to the In aware 
* Fitneſs for the Places. This is the Purport of theſe Papers. If ths * 2. T. 
was the Purport of the Papers, and fo criminal as hath been jo :atters 
faid, it is amazing ſurely, that Mr. Tutchin did not offer to pton TI 
OL, 


the Truth of theſe Allegations, and thereby take out their Sting ! Could 
not he poſſibly think of as many corrupt or incompetent Officers, Ec 


tice Holt; but not upon a Trial of the like 
I 


ſiaſtici 


o_ ' « 
* . 5 
39 n #: 7 c 


5 — s _—_— by * E 1 1 he 1 oy « * U i * x Ya; 0 * 40 855 0 ; 2 x 
6 ä 9 r 
8 £ r \ * 2 3 * * N * t 


7 x 3 VION 
1. * ' * I * * * hs n * > : N R R 8 
DW D r CORSET} | 2 nn 0H 4 
E > + J \ - 18 a Rh. 
Wh 


POE 3 n 
* 2 . GT 1 2 * 5 5 4 
2 = £4 1 p N 8 * - 
Ts 8 ; | V 8 
N 4 . b 
| 7 5 WG 


4 bea, Civil, or Military in England; preferred by Intereſt rather than 


— 


* en Judges diſplaced ard Crurts erefied in New York? Or if 
1. Merit, 3 nya ere Judge, from deſporting himſelf in 
* he lone and ſpacious Field, could he not apply to the private Know- 
* es which the Jurors. (as well as the reſt of Mankind) had of theſe Mat- 
— abr be ſhewn at the Timeof Tutchin's Trial, it was the only Period with- 
ba in the Memory of Man, or the Reach of Hiſtory, that wanted the 
6. 


e the Misfortune was, the poor Man was not bleſſed with ſuch ſkil- 


115 0 . n » uch ſki] 
as is to be had in Philadelphia, to think of theſe good Things 

* — 4 — — you might have heard an alert 8 er return- 
ral Thanks. te bis Lergſbip for nothing). addreſs himſelf to the Jury in this 
| — the like eloquent Strain: Then, Gentlemen of the Jury, it is to you 

5 « we muſt appeal for Witneſſes to the Truth of the Facts we have offered, 
pro. © and are denied the Liberty to prove: The Law ſuppoſes you to be ſum- 
F © moned out of the Neighbourhood where the Fact is alledged to be com- 


& mitted; and the Reaſon of your being taken out of the Neighbourhood. 
is, becauſe you are ſuppoſe to have the beſt Knowledge of the Fact that 
« is to'be fm And were you to find a Verdict againſt my Client, you 
e muſt take upon you to ſay, the Papers referred to in the Information, 
and which are proved to be written and publiſhed by us, are falſe, ſcan- 
© dalous, and ſeditious. You are Citizens of London, honeſt and lawful 
Men, and the Facts which we offer to prove were not committed in a 
Corner; they are notoriouſly known to be true. And as we are denied 
© the Liberty of giving Evidence to prove the Truth of what we have pub- 
« liſhed, I will beg Leave to lay it down as a ſtanding Rule in ſuch Caſes, 
© that the ſuppreſſing of Evidence ought always to be taken for the ſtrongeſt 
Evidence; and — it will have that Weight with you. Lent 
Hands upon your Hearts, Gentlemen, and recolle&t: Do none of you 
know, nay, do not all of you know, certain Perſons, who ſhal be 
«© nameleſs, that have been lately promoted, by Favour and Intereſt, to 
places of Truſt and Profit, both in Church and State, Army and Navy, 
© whom you muſt know and believe in your Conſciences to be ill Men, 
and no way qualified for ſuch Preferment ; as * ſagacious Client has 
© moſt ſeaſonably remonſtrated to the Neighbours, by virtue of that Right 
« which every free - born Subject hath of publiſhing his Complaints, when 
© the Matters ſo publiſhed can be ſupported with Truth? But is Lord. 
Holt aſleep all this time? Can any reaſonable Man, who has but common 
Notions. of Judicature, imagine chat this great Judge would ſuffer ſuch 
Traſh as this to be thrown out in any. Court where he ſat in Judgment ? 
But what muſt he have ſaid, if the Libeller before him had offered to prove, 
that the Law itſelf was at an end; that Trials by Furies were taken away when 
a Miniſter 7%, that no Man could call any Thing his own, or enjoy any Li- 
berty, longer than thoſe in the Adm niſtration would condeſcend to let him di it? 
Would he have ſaid, that theſe Things did not tend to poſſeſs the People 
with an ill Opinion of the Government; and that Goveraments might 
well ſubſiſt, though Men ſhould not be called to an Account for publiſh- 
ing the like? Or would he have ſaid, it was no matter what Opinion the 
People had of the Government, nor whether it ſubſiſted or not, provided 
theſe Aſſertions were true; and ſo havediſcharged the Man as a Publiſher 
of precious and uſeful Truths, to put the Neighbours on their Guard? 
ut here alſo the Barriſter lays hold of a random Queſtion, put by one 
of the King's Counſel to Mr. ——— who was for the Defendant, and 
was then touching upon the Affairs of the Navy: Saith the former, Hl 
you ſay they are true? Now the latter had hinted as much as that theſe 
Things were true; but did it with that Caution which a Man of Skill 
uſes, when he would ſay ſomething in n of a lame Cauſe, but don't 
care to preſs an Impropriety too far. For that learned Gentleman was 
very ſenſible, that if he had preſumed to inſiſt expreſly on the Truth of the 
Matters contained in his Client's Papers, a ſevere Reprimand was the beſt 
Thing that could have befallen him. His Words are theſe : Nobody can 


that bas happened, the Merchants of England, in all probability, have ſuffered 
for it. But does the Judge, in his Charge to the Jury, vouchſafe to give 
this Matter any Anſwer, or ſo muchas to mention it? Lord Holt did not 
uſually paſs by material Things, that were offered in Defence of Perſons 
tried betore him ; yet, in this Caſe, he makes no Queſtion or Scruple about 
the Truth or Falſhood of Tutchin's Papers, although they contained many 
Things which his Lordſhip, the Jury, and all the World knew to be“ *. 
This.candid Judge, however, puts the Merits of the Whole upon the 
Scandal of the Government, and the evil Tendency of ſuch Writings. 
And therefore I muſt once more call upon the Northern Barriſter to ſhew 
a ſingle Inſtance, where Witneſſes have been produced by Counſel, and 
admitted by the Court to prove the Truth of a Libel. When he does this, 
it will deſerve Conſideration ; but till then, he may talk by the Hour 
without any Meaning. 

I could mention ſome Caſes of a more modern Date, that have been 
adjudged in 7/e/tminſter-Hall, when this wild Doctrine was not ſo much 
as thought of, and when it would not have been altogether uſeleſs, had it 
been practicable ; but I have choſe to mention ſuch only as are reported, 
that the Books may ſpeak for themſelves, and judge between us. | 

But this Lawyer ſeems to be above having his Points of Law decided by 
the Authorities of the Law; and has ſomething in Reſerve, which may 
ſerve to overthrow not only what has been offered in this Paper, but even 
all the Books of the Law. This is what he calls the Reaſon of the Thing ; 
but is truly and properly a Sketch of his own Politicts; which leads me to 
lhew, that the true Reaſon of the Thing here agrees with the Law, and con- 
ſequently both theſe are againſt this expert Maſter of Lay and Reaſon. 

The Reaſon of the Thing, as well as it can be collected from a Heap of 
Particulars huddled together without Order and Method, may be reduced 
to the three following Heads: 

1. The Form of an Information for a Libel, and the Neceſſity of know- 
ing the Truth or Falſhood of its Contents, in order to direct the Judges 
nn awarding arbi Puniſhment. 

2. The k 
Matters ſo publiſhed can be ſupported with Truth. 

5 r there is of uſing this Right, in the Plantations eſpe- 

oL. IX. 


ſay, that we never had any Miſmanagements in the Royal Navy ; and whenever ' 
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ight every Man hath of publiſhing his Complaints, when the 
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er printing and publiſhing, a Libel, Ge. 


; 


the Liberty of the Preſs. 1 * the Bulwark of all other Liberty, 
5 


(306) 


cially, by reaſon of the Difficulty of obtaining Redreſs againſt evil Go- | 


vernors by any other Means: e 
; 1: It will not be improper to premiſe, under the firſt Head, that a (en- 
tleman of the Law, who takes upon him to pronounce fo magiſterially as 
the Northern Barriſter has done concerning Zibels, ought to have conſider - 
ed well the Nature and Extent of his Subject. It might be expected, that 
he is not unknowing in any Part of Learning neceſſary to fix his Idea of 
a Libel; arid yet the preſent Caſe would appear to be quite different, This 
learned Gentleman might have informed himſelf, by reading ' ſome of the 
ancient Laws before the Conqueſt, that when the Falſiy of virulent Writ- 
ings and $ As was taken into the Deſcription of the Crime, there was 
a ſpecifick Penalty annexed, viz. Cutting out the Offender's Tongue, J. amb. 
Sax. Laws. But this Severity ſeems to have fallen into Diſuſe under the 
Norman Kings; and accordingly Brafton, who wrote in the Reign of 
Henty III. gives a Deſcription of theſe Offences, as they were underſtood 
in his Days, wherein Fal/ity is neither expreſſed nor implied. Theſe are 


his Words: Fit autem injuria, non ſolum cum quis pugno percuſſus fuerit, 


verberatus, vulneratus, vel fuſlibus cæſus; verum cum ei Convittum dictum fu- 
erit, vel de es g ee. famoſum & bujulmodt, Fol. 155. Indeed, here 
is no mention of Libels again/t the King, or the State; the Reaſon of which 
ſeems plainly to be, that Offences of this Sort were conſidered as a Spe- 
cies'of Treafon,' not only in that Age; but in ſeveral Ages after, notwith- 
ſtanding} the Statute 25 Ed. III. and though they have by happy degrees 
dwindled into Midemeanrrs, yet nobody; except the Barriſter, will ſay 
they are come to have a 2 Indulgence from the Law, than the like 
Offences againſt private Perſons. How far, therefore, Bractan's Accep- 
tation of a Zibel has prevailed ever ſince, muſt be ſubmitted upon what has 
been offered in the preceding Part of the Remarks. T0 . 


Here the Barriſter throws in a ſhrewd Queſtion, ariſing from the Form 
of the Information, which charges the Libel to be falſe: This Word falſe, 
fays he, muſt. have ſome Meaning, elſe how came it there? I hope Mr. Attorney 
will not ſay he put it there by chance ; and, I am of Opinion, his Infermation 
would not be good without it, By way of Anſwer to this, I muſt take Leave 
to put a Queſtion or two in the ſame Strain. Suppoſe a Man brings an 
Action of Treſpaſs for violating his Wife, and he fairly ſets forth the Truth 
of the Caſe, via. That the Defendant, by amorous Addreſſes, Letters, Pre- 
ſents, &c. did gain the Conſent of the Plaintiff's Wife, and at length de- 
bauched her: I would aſk, whether an Action of Treſpaſs thus laid can 
be ſupported ? I fancy not; and yet this is a more juſt Account of the 
Matter, than when Vi et Armis, viz. Swords, St ves, Knives, &c. are in- 
troduced as I ments of invading this tender Part of our Neighbour's 
Property. Suppoſe further, a Man kills another, whom he never ſaw or 
heard of before, and he is accuſed of murdering him of Malice fore-thought, 
How come ſuch Words to be put into an Indictment for a Fact ſo cir- 
cumſtanced ? They muſt have ſome Meaning; ſurely they are not put 
there by Chance; and, I am of Opinion, the Indictment would not be 
good without them? Why, there is this ſhort Anſwer to be given to all 
theſe childiſh Queſtions: There are many Words uſed in 5 

moſt Kinds, ſometimes for Aggravation, ſometimes for Comprehenſion, 
often in compliance with antient Uſage, which are not traverſable, and 
many times are incapable of Proof. The Form of Indictments and In- 
formations follows the Nature of the Fact, and ſets it out in its worſt 
Dreſs; and if the Fact is made appear to be unlawful, all the hard Names 
are ſupplied by Implication of Law. 122 

This is not all, quoth the Counſellor: © It is ſaid, that Truth makes a 
« Libel the more provoking : Well, let us agree for once, that Truth is 
a greater Sin than Falſhood ; yet, as the Offences are not equal, and as 
the Puniſhment is arbitrary, is it not abſolutely neceſſary that they ſhould 
* know whether the Libel is true or falſe, that they may by that means 
be able to proportion the Puniſhment ? For would it not be a ſad Caſe, 
© if the Judges, for want of a due Information, ſhould chance to give as 
© ſevere a Judgment againſt a Man for writing or publiſhing a Lye, as for 
© writing or publiſhing a Truth?” Now is it not a ſad Caſe, that he ſhould - 
want to be told, that human Laws don't ſtrictly regard the moral Pravity 
of Actions, but their Tendency to hurt the Community, whoſe Peace and 
Safety are their 9 Objects; ſo that by this Standard only are Pu- 
niſhments meaſured ? If this profound Sophiſter is of another Opinion, 
let him give a Reaſon why it ſhould be a greater Crime in our Law for a 
Man to counterfeit a Silver Shilling, than to cut his Father's Throat. 

2. The Right of remonſtrating or publiſhing juſt Complaints, the Bar- 
riſter thinks the Right of all Freemen ; and fo think I, provided ſuch Re- 
monſtrances and Complaints are made in a lawful Way. But when he 
comes to explain, it is not a Court of Juſtice, it is not a Houſe of Repre- 


ſentatives, it is not a Legiſlature that is to be troubled 1 he phraſes it) 


with theſe Things. Who then, I pray, is to be troubled with them; for 
the King, it ſeems, is out of the Queſtion? Let the Barriſter ſpeak for 
himſelf: der have a Right (ſays he) publickly to remonſtrate againſt the Abuſes 
of Power in the ſtrongeſt Terms, to put their Neighbours upon their Guard, &c. 
and in another Place, he ſpeaks of it as a Hardſhip, if a Man mu be taken 
up as Libeller, for telling his Sufferings to his Neighbour. Now, though I 
wiſh and hope, as earneitly as he can do, that a free People may never 
want the Means of uttering their juſt Complaints, and of redrefling their 
W rongs too, when their Complaints are not heard; yet I always thought 
theſe Things were better underſtood than expreſſed in a Court of Law; 
and I ſhall probably remain in that Opinion, till the learned Gentleman 
can produce ſomething from the Common or Statute Law to ihew, that a 
Britiſh Subject has a 0 of appealing publickly 1 his Neighlours (that 
is, to the Collective Body of the People), when he is injured in his Perſon, 
Rights, or Poſſeſſions. When I am aſſured that he can do this, I pro- 
miſe him I thall not grudge a Voyage to that Country, where Liberty is ſo 
well underſtocd, and fo free ly enjoyed, that I may receive the important Diſ- 
covery from his own inſtructive Mouth. | 

I know the Law-Books aſſert the Right of complaining to the Ma- 
giſtrates and Courts of Juſlice, to the Parliament, to the King himſelf; but a 
Right of complaining to the Neighbours is what has not occured to 
me. After all, I would not be thought to derogate, by any Thing I I 
have ſaid, or ſhall ſay, from that noble Privilege of a free People, 
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jſcuſſed in a Court 


tiſþ Colonies, ſuch a Caſe cannot well happen, and has never yet hap- 
ned among them. But here the Barriſter is ready to aſæ, how muſt we 
have when we are oppreſſed by a Governor, in a Country where the 
Courts of Law are ſaid to have no coercive Power over his Perſon, and 
where the Repreſentatives of the People are, by his Intrigues, made Ac- 
complices of his Iniquity ? Certainly it can't be a new Diſcovery to tell 
this Lawyer, that as the Governor is à Creature of the Crown, ſo the moſt 
natural and eaſy Courſe is to look up to the Hand that made him. And I 
imagine it may be affirmed (without catching an Occaſion of offering In- 
cenſe to Majeſiy), that if one Half of the Facts contained in Zenger's | 
Papers, and vouched for true by his Counſel, had been fairly repreſented 
and proved at home, Mr. Co/by would not have continued much longer in 
his, Government; and then the City of Nu York might have applied to it- 
ſelf the Inſcription of the Gold Box, Demerſe Lege, timefadta Libertas 
het tandem emergunt, with greater 4 phoned and Security, than could poſ- 
ſibly be derived from the impetuous Harangue of any Lawyer ' whatſoever. 
L am the more emboldened to fay thus much, becauſe though it is my Lot 
to dwell in a 3 where Liberty has not always been well underſtood, at 
leaſt net freely 1 „vet I have known a Governor brought to Juſtice, 
within theſe laſt twenty Years, Who was not only ſupported by a Council 
and Aſſembly, beſides a numerous Party here, but alſo by powerful Friends 
at home; all which Advantages were not able to ſcreen him from Cen- 
ſure, Diſgrace, and a Removal from the Truſt he had abuſed. 5 

It is not always neceſſary, that particular Perſons ſhould leave their 
Affairs and Families in the Plantations to proſecute a Governor in of x 
minfler- Hall, unleſs their Fortunes are equal to the Expence; for it is ſel- 
dom ſeen, that the: Violence of a bad Governor terminates in private In- 
juries, inaſmuch as he can't find his Account in any Thing leſs than what 
is of a general and publick Nature. And when this is the Caſe, I hope 
none of our Colonies are, even at this Time, ſo deſtitute, but that they 
can find the Means of making a regular Application to their Sovereign, 
either in Perſon, or in his Courts at # eftminfter, as their Caſe may require. 

But the wild Inconſiſtency that ſhines through moſt Parts of this Ora- 
tor's Speech, is peculiarly glaring in that Part of it now before me. The 
Remedy which he ſays our Conſtitution preſcribes, for curing or prevent- 
ing the Diſeaſes of an evil Adminiſtration in the Colonies, I ſhall give in 
his own Words: Has it not been often ſeen (and I hope it will always 
© be ſeen), that when the Repreſentatives of a free People are, by juſt Re- 
© nreſentations or Remonſtrances, made ſenſible of the Sufferings of their 
. Fellow-Subjedts, by the Abuſe of Power in the Hands of a — 
© they have declared (and loudly too), that they were not obliged by any 
© Law to ſupport a Governor, who goes about to deſtroy a Province or 
Colony, Sc. One would imagine, at firſt ſight, that this Man had 
the ſame Notion, with the reſt of Mankind, of juſt Repreſentations and 
Remonſtrances to the Repreſentatives of a free People, which has ever been 
underſtood to be by way of Petition or Addreſs, directed and preſented to 
them in Form; in which Caſe it is hoped that they, being moved by the 
Complaints of the People, will ſtretch forth their Arms to help them. 
But, alas! we are all miſtaken; for he tells us, in the ſame Breath, that 
the right way is by telling our Sufferings to our Neighbours in Gazettes 
and News- papers; for the Repreſentatives are not to be treubled with 
every Injury done by a Governor; beſides, they are ſometimes in the Plot 
with the Governor, and the injured Party can have no Redreſs from their 
Hands; ſo that the firſt Complaint (inſtead of the laſt Reſort) muſt be to 
the Neighlours, and ſo come about to the Repreſentatives through that 
Channel. | 

Now I would be very glad to know, what the Nezghbours can do to- 
wards effecting the deſired Reformation, that will be attended with ſo 
good Succeſs, and fo few ill Conſequences, as a regular Application to 
his Majeſty would be. It would be pleaſant, doubtleſs, to hear this Poli- 
tician ſpeak out and explain himſelf at large upon this Subject. I con- 
feſs it ſurpaſſes my Comprehenſion to conceive what the NezghSours, in- 
ſpired with weekly Revelations from the City Journaliſt, can do with their 
Governor and Aſſembly, unleſs it be to reform them by thoſe perſuaſive 
Arguments which the major vis never wants good Store of. If this be the 
Patriot's Meaning, his Words may poſſibly be underſtood ; but without 
this Meaning they are mere Jargon. | 

In a word, 1 ſhall agree with the Barriſter (and ſo take my Leave of 
him), that the Liberty of expoſing and oppoſing arbitrary Power is the Right 
of a free People; and he ought, at the ſame time, to admit, that the Or- 
der of Things, and the Peace of Society, require that extraordinary Means 
ſhould not be uſed for this Purpoſe, till the ordinary have failed in the 
Experiment. The ſupreme Magiſtrate of an independent Kingdom! or State, 
cannot always be controuled by the one, and then the other 1s juſtified by 
that Conſideration. But in Colonies, that are from their Creation ſubor- 
dinate to their Mother-Country, there is no Perſon who is not controul- 
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able by regular and welt-known'Methods of proceeding; and conſeque, | 


of Power and. Juſtice; but that a Libri is a'£bel, andputiifhable as ſud 
in #merica, as well as in Europe. | „ 
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ly there can be no abſolute: Neceſſity of flying to Extremities, at leaſt ig 
the firſt Inftance. From all which, I conceive, it follows, that lotal Cong. 
. rations, upon which the Gentleman lays ſo great Streſs,” conclude direay 
againſt him; and I hope the Security-which the 275 Conftivutiong 
fords toevery Man's: Perſon, Property, and Reputation, as well as tothe 
publick Tranquility, is not Jeflened by any Diſtance from the Fountyy! 


* 


I un ſenſible, there is a Freedom of Expreſſion uſed in theſe Papen q 
which I ſhould diſapprove in the common Caſes of Controverſy; but] 


found myſelf under a Neceflity of ſhewitig no Reſpe& to the Petforman 68 
under Conſideration, unleſs Hows to — the — 5 might oops. 2 
to the Remarks, For though à Lawyer is free, nay obliged by the D ere 
of his Profeſſion, to make the moſt of the Cauſe he eſpouſes, (his rei \ 
Sentiments being ſuſpended for that Time, by reaſori'of the Bias unde the 
vhich he acts) yet when he draws his private Opinion into the Debate fect 
and intereſts his Paſſions in the Sueceſs of it; he chen departs from hi vert 
Character, and becomes a Party, rather than an Advocate” In ſhört, then will 
| is an Air of Self-ſufficiency and Confidence mixed with the whole Lum was 
enough to give a Diſreliſh' even to good Senſe and gdod' Law; but ak | as v 
| ſeous, beyond all bearing, when neither of theſe is found. Among Lay: thar 
yers, I was ſure this Lawyer deſerved no Anſwer; and yet an Anſin ſenſ 
ſeemed indiſpenſible, not only for the Reaſons given at my ſetting oi in t 
but alſo in order to ſave many well-meaning People from teverencing | able 
Piece of Buffoonery, that had been thruſt into the World with ſo muy ever 
florid Conceit, and a Gold Box tagged to the End of it: A Piece, where: ad. 
in the whole Common-place of popular Declamation (equally adapted tz have 
all popular Occaſions) is exhauſted, and the Holy Scriptures brought in w eſpo 
ſeaſon his Jokes. But as this laſt ſeems deſigned only for a Sally of 1 i 
and Humour, I ſhall not offer to detract from its Merit z confidering too | Peca! 
it had ſo happy an Effect as to ſet the good People a-laughing, when they ly ev 
heard the Word of God moſt ingeniouſſy burleſqued in a Chr ian Court: tit is 
A Piece that hardly ſhews the Author to have been ſerious when he pro- | Defe 
nounced it, or his wiſe-BenefaQtors when they rewarded him; but that hi or 01 
ſolemn Profeſſions of Principle and Duty compel a charitable Mind to ful. ther 
ped his Knowledge rather than his Sincerity; and Citixent are ever thouębt Guil 
to be in earneſt, when they part with their Gold and ſhew their Learn, in th 
Sir, I ought to make an Apology to you for treſpaſſing fo long upan offeri 
your Patience, which might have been better employed; but I flatter my- redre 
ſelf with the Hopes of having ſome Allowance made for an honeſt; though Sir 
weak Attempt to reſcue the Þrofelion of the Law, and the Intereſt of lag. the A 
ful Liberty, from the Diſgrace thrown upon both in one of our Sifter: to a 
Colonies. This is the Truth, and let it be my Excuſ dw. * for 
N 1 Jam youre, S en e © met 
| : A. Oi Ne ANGLo-AMERICANvy, And: 
1 ee eee W — 
JT muſt be mortifying, no doubt, to'a Perſon who has received peculiar was fe 
Marks of publick Approbation to be told, that the very Act which he ſh 
procured it was ſo far from e Ne e that it really deſerved i ge; 
ſevere Cenſure; and one would the rather decline ſuch an Office, how juf 179» 
ever the Occaſion, becauſe it cannot be done without condemning at the Comn 
ſame time the Judgment of thoſe whoſe Suffrage had been thus un worthily May i 
obtained. But when the Laws are openly perverted, and Court: of Juſtice, juſt P. 


with an Air of Gravity, drolled out of their eſtabliſhed Rules, by ſuck cord 
whoſe Profeſſion ſuppoſes them Miniſters of Juſtice; and when this to ſody, 
ſhall be dignified with Applauſe, and made highly meritorious; I conctive Blame 
neither Good- nature, nor the Solemnity of Publick Seals, ſhould reftrain therefo 
an honeſt Pen from exploding the Practice, in order as well to ſtop the Journey 


whe of its evil Effects, as to prevent the like Attempts for the future, But 
irtue and Merit, it is moſt certain, ought'to be encouraged, eſpecially of wha 
wy all in Authority; but when that which is merely counterfeit ſhall gain this En 
ſeem, ſtand in the room of hat is truly genuine, and be actually loaded after th 
with the Rewards thereof, it does notonly fruſtrate the'original Intention of Sir 2 
of ſuch Rewards, but likewiſe give Countenance to the Impoſtor, and ll Mr. 
furniſh him with ſtill further Means of vending his falfe Wares, in preju- and 
dice of the Publick. Now this, with all due Submiſſion, I take to perſu: 
be the Caſe of the Corporation in North America, with regard to the Ho- Bil n the 
nours they were lately pleaſed to confer on a noted Barriſter in thoſe Parts, Bil ſaid V 
for his ſuppoſed Services in the Affair of Zenger the Printer, whoſe Trial in the 
has been ſo 31 diſperſed here, and in other Places. Aggregat Fine f 
Bodies, we find, may be miſtaken, and too often are, as well as privat f mande 
Men; and when they do err, it is of the more dangerous Conſequence, on be rec 
account of the Extent of their Power and Influence. The Province in : him, « 
general of New York, or the City in particular, might, for aught I know, WM. the Inj 
have ſufficient Cauſe of Complaint, in ſome Reſpects, againſt their then WI. the 
Commander in Chief, and his Adminiſtration ; but it is to be conſidered, . Cauſe | 
that as there never was one abſolutely free from Faults, ſo it is the great Pri- . to be r. 
vilege of the Inhabitants of every Britiſh Government, that a proper Channd . having 
is chalked out, in all ſuch Events, and a Way open for Relief. The Me-. Gown 
thod, therefore, which the Conſtitution preſcribes ought to be fri . >a a 
o col 


purſued; and any illegal Deviation is not only inconſiſtent, and unjuſt / 
fable in itſelf, but has, beſides, a Tendency to introduce Miſchiefs mote he paid 


to be dreaded even than thoſe that were ſought to be redreſſed. It is the dere, ma 
Law which muſt be the Standard of Right and Wrong; and whoever ha ou the [ 
Recourſe to any other Aid, or knowingly adviſes thereto, in the Caſe of t Of 
particular Grievances, cannot act on a true Principle of Publick Spirit, } 'a Min 
but muſt be influenced by unworthy Motives, and is always more or le "ugbt the 
an Enemy to the Community, according to his Situation, and in p- i end 
portion to the Talents he happens to roffeſs, If Mr. Zenger then wills + hed 
vowedly publiſh ſeditious Libels againſt the Government under which he aber Ca, 
lives, and his Counſel will offer to ſupport him by Artifices unbecomiti "Mparifo 
the Long Robe, and advancing Propoſitions manifeſtly contrary to Law, he pa 
as the former deſerves to be puniſhed by it, ſo the latter, T humblſ be Trial 0 
preſume to ſay, whatever he may claim from his Client, ought not to be ted, tha 
paid his Wages by any Sett of Men who owe their Being to the Lau, 
and cannot exiſt without it. | Ts ii | * See 4 T 
| Fiious and! 
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Eu 1 oath ot feruple-t6 acknowledge here, and I do it on no fuper- 


Colony; than that-of a Prackitioner of the Law, with much Aſſur- 
| its Knowledge, and no Morals a Character not unheard of in 
more than one of his gjeſlty*s:Plantations, and which yet I would by no 
Means apply to Mr. Hamiltengany otherwiſe than may appear to be juſt, 
{om the Performance he bas it ſeems, taken ſo much Pains to publith to 
the World, The judicious. Remarks already made upon it by Anglo- Ame- 
anne, will hardly leave Room for any T bing to be added that is very 
material; and therefore hall content myſelf with a few. Gleanings only, 
and make ſome curſory Reflections thereon, whilſt they afford me an Op- 
portunit of bearing my Teſtimony al ſo againſt what I think the moſt in- 
decent Bebaviour-atleaſty-3Hitmay-not be called the boldeſt Outrage, that 
erer was exhibited frbm the Bar, without a ſuitable Chaſtiſement. 
Whoever has enquired inte the Moctrine of Libels, and the Reaſon of 


„ uv OB C9 TY 


— 
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will deny but what is ſet forth in the Information againſt ohn Peter Zenger 
was cf this laſt Kind, and that too conceived in the groſſeſt Terms, ſuch 
as will not admit of a different Conſtruction, or of any other Meaning 
than what is put upon them by the Proſecutor for the Crown. Now I am 
ſenſible, that gteat Allowandes are, with good Reaſon, made to Counſel 
in the Heat of Argument, and when ſuppoſed to be animated with a laud- 
able Zeal ſor their Clients Nor has it been uſual to correct them for 


9 7 


— 
* 


* every harſh and haſty Expreſſion, provided they keep within Bounds, 
0 2d ſtick to that which is their Duty, without running into Matters that 
base no Relation to the Iſſue, and cannot fairly ſetve the Side they 
Rt eſpouſe. Vet, as the Lord Chancellor Nottingham occaſionaliy ſaid, Coun- 
„Loui not ſpeak as if they would abet the Guilt of their Clients rather than ad- 
wecate for their Innocency. And ſince your ingenious Correſpondent has clear- 
* ly evinced, that the Truth of a Libel cannot be given in Evidence, that 
15 it is no Juſtification, on the general Iſſue, and e e no proper 
W. Defence to a Charge of that Nature (of all which Mr. Hamilton could not, 
kl or ought not to have been ignorant), it is worthy of Conſideration whe- 
Wy ther he did not involve himſelf in his Client's Crime, and partake of his 
1 Guilt, by declaring in the moſt publick Manner, that the Facts publiſhed 
# in the News-Papers, and contained in the Information, were true; and 
a offering to prove them to be ſo before a Court, which had no Power to 
* redreſs the Grievances complained of, 4 Co. 14. Hab. 166. 7. 
a N Sir Bart bolometiu Shotuer, I remember, in his Argument in the Caſe of 
10 the King againſt Berchet & ai. aſſerts, that © in all Caſes of Contempts 


« toa Court, no Preſentment is neceſſary, no not fo much as to convict ; 
for if done in Facte Curie," a Record may be made of it, and a Puniſh- 
© ment judicially inflicted, and that executed immediately, Show, Rep. 110. 
And agteeable hereto, we find, that in a late Caſe of the King againſt Tho- 


222 rogovd, Trin. g Geer. primi, the Defendant having made an Affidavit in 

V C. B. and app-aring on Summons, conſeſſed that he made it, and that it 
ln was falle; whereupon the Court recorded his Confeſſion, and ordered that 
vi he ſhouid be taken into Cuſtody and ſtand in the Pillory, Cc. which was 
+4 executed accordingly the laſt Day of the Term. Mod. Ca. in Law & Ag. 
jul 179, 180. This is the more remarkable, becaule it was in the Court of 


| Common-Pleas, which has ordinarily no Juriſdiction in Criminal Caſes, — 
hil May it not from hence be inferred (I hint it with a due Saving to all the 
J juſt Privileges of the Bar) that the Court at New- York might well have 
rach vecorded ſome of the moſt ſeditious Expreſſions in Mr. Hamilton's Rhap- 
oy ſody, and committed him for. the ſame, &c. ? If they had, I doubt the 
ge Blame muſt have centered in himſelf, and his own Conduct; of which 
therefore he might then have had Leiſure to repent, as well as of his /ong 
the Veurnq to ſo ill a Purpoſe, | 
But it will not be amiſs, perhaps for Example Sake, to give an Inſtance 
11 of what has been done on the like Occaſion with that before us; and to 
is End I ſhall cite a Caſe in the Court of King's- Bench, many Years 
240 after that of the Star- Chamber was at an End, and which, in the Words 
of Sir Thomas Raymond, was as followeth: Memorandum, June 18, 1680, 
Mr. Nathaniel Reading having been convicted (before Juſtices of Oyer 
eiu. and Terminer by vertue of a ſpecial Commiſſion) for endeavouring to 
9 « perſuade Bedlow, who was a Witneſs againſt the Noblemen impriſoned 
Ho. i in the Tower of London, to forbear his Proſecution of them; and he the 
* ſaid Mr, Reading having had Judgment executed upon him, by being ſet 
I þ in the Pillory, and fined 1000 J. and impriſoned for the ſame, but his 
Fine fince pardoned by the King, came this Day into Court, and de- 


= * manded that an Information, which he there brought in his Hand, might 
8 0 be received by Mr. Afrey againſt the Commiſſioners who condemned 
Fi % * him, of which my Brother Jones and Brother Dolben were two, and that 
eren * the Information might be filed. But the Court did declare, that he was 


het © in the wrong Way to exhibit any Information in this Manner, and did 
ory * Cauſe his Words, whereby he did accuſe the two Judges of Oppreſſion, 

* to be recorded ; and for theſe Words, and for that he was infamous by 
ow * having been on the Pillory, the Gentlemen at the Bar did pray that his 
Me. Gown might be pulled over his Ears, he having been formerly a Prac- 
oy ' * ticer at the Bar, which was ordered and executed in Court; and he was 
. * alſo condemned in Court to pay the King 500 J. and to lie in Priſon till 
r. be paid it, Raym. Rep. 376. The Trial of this Gentleman referred to 
is the dere, may be ſeen in the State Trials, Vol. II. p. 253. on which Occa- 

hon the Lord Chief- Juſtice North made a Speech aggravating the Defen- 


pr ant's Offence as be was a Counſel, one who ought to be a Man of Knowledge, 
pin, md a Minifter of Fuftice to afſift the Court wherein he pleated. He laid, he 
boys beught the Curt ought to ſhew a more than ordinary Severity againſt ſuch an 
" pco- . 4d that 'tis a great Credit and Benefit to the Prefeſſun, that the Mem- 
. % och Offences fould be dealt with more ſeverely than we Heldt deal 
ch be her Caſes. Id. p. 374, 5. Far be it from me to make any invidious 
;ming . Pariſon here betwixt the preſent Practicer in Pennfilvania, and the guox- 
Law; ene in J/efminfler- Hall, though they are both celebrated, the one in 
und de Trial of Mr. Zenger, and the other in his own. It may however be 


wied, that the latter was ſaid to be artful and affeftedly eloquent, and to 


tous and learned Treatife, entitled, An Inguity into the Manner of creating Peers. 


- xa 
+2 
is 


their Puniſhment, Will perceive, that they take their Degrees as they af- 
fect private Per ſanꝭ, particular Magiſtrates, or are aimed againſt the Go- 
vernment itſelf; and may venture to ſay, that no Lawyer of Reputation 


N W RR Fan. . of E 
N — n * * 


3 for prinling and publiſping a Libel, Gt. 


$cial Obſervation, that there can't be a mote pernicious Creature, in a- 


— 1 
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ee 


L.) 76) 
have rode to lead the Judges out of the May, While he was told by the Chief- 
Juſtice,” that his Defence wes artificial, becauſe it was nothing to the Purpoſe ; 
and by another of the Judges, that he diſgraced his Profeſſion by making ſo 
weak a Defenct.” But without adverting to any particular Beauties in the 
modern e this is certain, that Counſellor Reading loſt the Bar- 
Gown by his Art, and Counſellor Hamilton got a Gold-Bux of five 
Ounces, with the Freedom of the City of New-York, by his. A pregnant 
Inſtance of the Capriciouſneſs of Fate, and of the Juſtneſs of your late 
19" 4c; N blervation at the Entrance to his excellent Re- 
marks! Wi | 
The Gentlemen at the Bar (as indeed it might well be expected from 
their Education, and the Nature of their Buſineſs) have been remarkable 
for obſerving the Regard that is due to all in Authority with the utmoſt 


| Delicacy; and in Return have always been uſed with ſuitable Reſpect. 


But that the Lawyer of Philadelphia may ſee the Courts of Juſtice in for- 
mer Ages, as well as of late Years, did not ſpare the unruly Members of 
the Profeſſion. any more than others, for much leſs faulty Behaviour than 
that of the leading Counſel in Zenger's Trial, I will refer him to a Caſe 
which happened Aich. 13 Flix. Rot. 39. when Henry Blaundford, a Coun» 
ſellor at Law, was committed to the Fleet, and fined, for falſely report- 
ing the Opinion of the Lord Zeicefter and Secretary Cecil with theſe 
Words, Humanum et errare, And that even Noblemen met with the 
like Treatment on ſuch Occaſions, will appear from the Caſe of the Lord 
Stourton, who, 19 Her. VIII. was committed by the Court, and fined for 
ſaying theſe Words, I am ſorry to ſee Rhetorick rule where Law ſhould. 
Before I proceed, I will mention one Caſe more, purely to ſhew how 
dangerous it is to afford any unlawful Helps to Perſons on their Trials in 
Criminal Proſecutions, even though it be merely by Way of private In- 
ſtructtons, when ſuch Inſtructions are to be publickly made uſe of, and 
import Scandal to the Government, 'It is the'Caſe of the King againſt 
Aaron Smith, Mich. 35 Car. II. in B. R. This Term (ſays the Bock 
* which has the Allowance of all the Fudges) Aaron Smith was brought into 
Court, being formerly Convicted on a Trial at Bar, for delivering to 
© Stephen College, being upon his Trial at Oxford for High-Treaſon, a Pa- 
per of Inſtructions, full of ſcandalous Reflections upon the King and 
Government; as, that they might as well have hanged him at Jen as 
© he came by, 8s brought him thither, only to murder him with a little 
more Formality. For which the Court gave Judgment, that he ſhould 
pay a Fine of 500 J. ſtand on the Pillory twice, and be of the good Be- 
* haviour for a Twelve-month, Skinner's Rep. 124.“ I ſhall only obſerve 
this Caſe was on an Iaformatida, ſo much inveighed againſt by Zenger's 
Counſel, and yet I never heard it cenſured at all, as was that of poor Col- 
lege, I own, with too good Reaſon; | . 
It is now Time to take Notice, that there is, amidſt a Heap of Jargon 
and Abſurdities, one obvious Miſtake, which runs throughout Mr, Ha- 
milton's oſtentatious Harangue, and that is in Relation to the Court of 
Star-Chamber. He would ſuggeſt, that becauſe that Court was aboliſh- 
ed by Act of Parliament, on Account of ſome inſufferable Abuſes that had 
crept into it, all the Ceſes that had been adjudged there, on Informations 
for Libels, were conſequently of no Authority, © Whereas the Judgments 
given there, in Matters properly cognizable before them, which Libel» 
ling eſpecially was, are allowed to be good Law at this Day, and are con- 
ſtantly quoted as ſuch in the Court of King's-Bench. Indeed it is ſaid, 
that the:'Reaſon of diſallowing the Star-Chamber- Court, was” becauſe 
their Authority was before, and now is, in B. R. and conſequently that 
Court unneceſſary, Comb, 36. So the Lord Chief Juſtice Heli declared, 
that B. R. poſſeſt all the lawiul Power the Star-Chamber had, 17. 142. 
And that the Court of Star-Chamber was taken away, becauſe the Crimes 
were puniſhable here, 5 Mod. 464. which is likewiſe intimated by the 
Statute itſelf. Now though I am as well ſatisfied perhaps with the takin 
away of the Court of Star-Chamber, conſidering the Occaſion that had 
been given, as our Northern Barriſter can poſſibly be, and ſhould equally 
rejoice, I hope, at the redrefling any other publick Grievance; yet l can- 
not, with him, condemn by the Lump, and argue, that becauſe that 
Court did ſome things amiſs, therefore it did nothing right. At (his Rate, 
every Court that had, or has a Being, may be in Danger of the ſame Epi- 
thets he loves to beſtow on that we are ſpeaking of; and it may as well he 
ſuppoſed, that becauſe a certain Sett of Citizens, not unknown to Mr, H. 
milton, lately did a very ſilly Thing, they therefore never did a wiſe one. 
For which Keaſon I preſume it will not be altogether impertinent to pro- 
duce the Sentiments of that Oracle of the Law, Sir Edward Coke, concern- 
ing the Court of Star-Chamber. It is (ſays he) the moſt honourable 
$ Court; our Parliament excepted, that is in the Chriſtian World, both 
in reſpect of the Judges, and of their honourable Proceedings according 
to their juſt Juriſdiction, and the ancient and juſt Orders of the Court, 
For the Judges of the ſame are, the Grandees of the Realm, the Lord 
Chancellor, the Lord 'I reaſurer, the Lord Preſident of the King's 
Council, the Lord Privy Seal, all the Lords Spiritual and Temporal, 
© and others of the King's moſt Honourable Privy Council, and the Prin- 
© cipal Judges of the Realm, and ſuch other Lords of Parliament as the 
King ſhall name. And they judge upon Confeſſion, or Depoſition of 


© Witneſſes, And the Court cannot fit for hearing of Cauſes under the 


Number of eight at the leaſt. And it is truly ſaid, Curia Cameræ Stel- 
« late, fi vetuflatem ſpectemus, eſi antiquiſſima, fi dignitatem, honoratiſſima, 
This Court, the riaht Inititution and ancient Orders thereof being ob- 
© ſerved, doth keep all England in Quiet.” (4th I. p. 64.) Contorm- 
able hereto, a late learned Writer, who was advanced to the higheſt 
Poſts in the Law in a neighbouring Kingdom to that of our Mo- 
ther Country, and wherein he died, has a Paragraph, which I believe 
will give us a truer Account of the Court itſelt, and the Aboliſhment 
of it, than what is to be learned from our Barriſter's Specch at New- 
York, and therefore I will inſert it here “. The Court of Star- 
Chamber, whilſt kept within due Bounds, was certainly of the great- 
« eſt Uſe to preſerve the Peace and Security of the Kingdom ; and 
« perhaps was the only Court which by its ordinary and proper Juriſdic= 
tion, could effectually prevent and puniſh Riots, Perjurics, and other 


dee 4 Diſcourſe concerning Treaſons and Bills of Attainder, p. 94. Printed Anno 1716, wrote by Mr. Men, afterwards Lord Chancellor of Iriland, who alſo wrote an in- 


« Miſdemeanours 
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Where that Crime was uſually puniſhed. The Star- Chamber Reports then 


among them, their Verdict had not been ſo. And for theſe Offences 


; ive ſuch Evidence in a Cauſe depending on the Complaint of a ; | | 
. . | ral, it has been inconteſtibly proved, that this Method of 'proceeditigh 
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on 


1. 22 


57. with 
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Feldt And out faſſuming Barriſter will not find an Author that treats 
before, but makes/uſe. of the Caſes adjudged in the Star- Chamber gene- 


1 Cd rwatds. adjudged in the King's Bench. Some indeed are juſtly 


- 


excluded all Partiality and Oppreſſion from, M gſminſter- Hall. 
A . I * Philadelphia declares, That he bas not, in 


205 7 met with an Authority that Jays we cannot be admitted to give 
6,67 


Have been expected he would have taken Warning. been a little more cau- 
gan, a age ere to "incur: the Penalties which others before 
e E read all: an) if that was true, it might well be thought 
beghad ea 


& wha End ſhould the Truth be offered in Evidence? Or, how ſhould it 


— 


de rejected before it was offered, which undoubtedly is the Reaſon that 


here. have been no late Inſtances of that Sort. It might ſuffice therefore | 
to undertake, as often as this well: read Lawyer produced a Precedent of its | 


being demanded from the Bar to give Evidence of the Truth of a Libel, 
to ſhew. that it was as often denied by the Court. And though I admit 
x has been attempted before, on Trials for Libels of the leſs enormous 
inds, yet he is probably the only one that has done it in any Cafe within 
eſe, hundred Years. ' However, if we would find an Inſtance of that 
Sort, we muſt neceſſarily have Recourſe to the Proceedings of the Court 


may ſatisfy, Mr. Hamilton, that Term Paſc. 7 Car. I. there was the Caſe of 
an, Gent. v. Hitcham, Mil. Servient. ad legem, as follows: 1 he De- 
tendant, the Morning before he went to the Seſſions, being a Juſtice of 
© the Peace, received ſcandalous and libellous Articles againſt the Plain- 
< tiff, carried them'to the Seſſions in his Pocket, and, in open Court, in diſ- 
grace of the Plaintiff, pulled them out and ſaid, You ſhall ſee what a lewd 
© Fellow this is, and not fit to ſpeak in this Place; and then cauſed the 
© ſaid libellous Articles to be read in the publick Seffions. And the Plaintiff 
« then defiring a Copy of them, and to be tried upon them, the Witneſ- 
es to prove them being noted in the Margin, the Defendant did not 
© ſuffer him to have a 3 or to be tried thereupon, nor took any 
Caurſe that he might at the next Seſſions, or at any Time after be 
oY ioned: far them, but took the Articles again out of the Seſſions and 
« carried.them away. And after, further to diſgrace the Plaintiff in his 
Practice (being an ANDY); ſent the ſaid Articles to Mr. Juſtice Har- 
e vey, at the Reference of a Cauſe to him, which Ceſton attended; and a a 
, Jury having given a Verdict againſt the Defendant, he ſent for the 
Jurors and queſtioned them about their Verdict, and told them they | 
were a- Company of Fools, and that if there had been but one wiſe Man 


* 


* 


© he.was committed to the. Fleet, and fined 200 J. In this Cauſe, the 
©. Defendant would have had Witneſſes to prove the Matter of the ſaid 
6c ſcandalous Articles to be true, but that was diſallowed by the Court, 
« Rub. Col. vel. III. p. 36. in Append, This, I preſume, the Barriſter, 
when he. is ſerious, will allow to be in point, though it happened not to 
fall in the Way of his Reading. He cannot object, ſurely, that it does 
not appear to.be on an Information preferred by the Attorney-General, 
ſince it is a much ſtronger Caſe than if it had. For if the Court would 


petty Soliciter for being libelled, and this too preferred againſt a Juſtice 
of Peace, a Knight, anda Serjeant at Law; @ fortrors, they would never 
admit it on an Information exhibited, by his Majeſty's Attorney-General, 
againſt a private Perſon, for libelling the Ggyernment. * 
There was alſo, as I have learned, divers Years before, vis. Mich. 

2 Fac. the Caſe of Peter Brereton, Clerk, for writing a ſcandalous Letter 
to Lad, Regiſter of the Biſhop of St. Ajaph, and ſent to himſelf, who 
was therein charged with Bribery and Extortion in his Office; for which 
| Jibellous Letter the Defendant was fentenc'd, though, as the Book has it, 
de would bave undertaken to prove the Contents of the Letter to be true. Here 
then are two Precedents of what the Barriſter himſelf had never met with 

in all his reading; the one in a Caſe for libelling a practiſing Attorney, 
and the other of the Regiſter of a Biſhop's Court; but ] believe I may 
defy chis Gentleman, if he were to read as many more Years as he has 
ie, to produce a third, where the Offence under Proſecution, being of 
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you perceive I was under no Neceflicy-of mentioning it; being before pm 
_ | Sir Tomas Mallets MS. "Treatiſe of the Court uf Star- Qbumber 2 Copy 
I have named this Work, 1 ſhall, with his Leavey take a Paragraph & 


of Janus I. when the Do 


„ and of, equal Authority in thoſe Matters with ſuch as 


a it down as a Rule, which they unanimouſly do, that it | 


niſhed, according to its ordinary and proper Juriſdiction, as it cert 


| which was never brought'to full Maturity, nor ever will, firſt appeard 


I ALI. * 
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* e 
Nr fo zealous an Advocate, the Counſel foruthe Negra dared y\ 
offer Evidence of the Truth of be. On che conttdiyy, if tie had dis fuß 
the Lord Chief Juſtice Keeling's Reports, fol: before he det 
Chambers) he would have there found. it reſol ved the whole Coung 
that though a Counſellor ut Tot may plead bir Client N agtin/ithe King 
yet, if under Colour of that be takes upon hum ta went Seaitient br is ts be pnihag? 
tis no Wonder, indeed; if bur Barriſter fand be Aue of 
_ Breretn's Caſe, it not Being! (t leaſt to my Knowledge) in Print; 250 


vided with an Authority to my Purpoſes But it is feport ed, as above, if 
whereof has fallen into my Hands by the Favoutf bf a Friend. And 


of it, which, I am perfiaded, will not be deethed unſuitable to the g 
ſent Debate, after hinting that the Bbokiſeems to be wrote in the Th 
3 Kune now 3 and 3 advance 
by Mr. ilton, is ſaid to have been {ing before exploded as a gv 
© There — Sir Thomas) two e ee 
| © cohcerning Libels; che one, that it is no Eibel if the Party put hi 
Hand unto it, and the other, that it is not a Libel if it be true; boy 
vrhich have been long ſince expluded out of this Court. For the firs 
| * the Cauſe why the Law puniſheth Libels is, for that they tend to fuß 
the Breach of the Peace, which may as well be done, and more eaſily, 


SB IT SY :. Irre „ 


when the Hand is ſubſeribed, than when ir. is not! And fot the bther "of 
it hath been ever , that it is not the Matter but the Manner hic . \ 
is puniſhable; Fot e a common dtrumptt is as greit u 1 0 
| © Offence as againſt an honeſt Woman, and perhaps more dangerous tothe of t 
| © Breach'of the Peace; for, as the Woman faid, ſhe ſhould never grieys Pp 


| © to be told of her red Noſe, if ſne had not one indeed. Neither Is N 
Ground to examine the Truth or Falſhood of a Libel; becauſe it 180 
Fudice, whether it be a Libel or not; for that takes away Huber 
* DPrueftionis, and determines it to be no Libel, by admitting the Defen⸗ 
* dantts prove the Truth; and the Defendant-in that Caſe ought to pk 
a Juſtification and Demur'in Law; But if he Plead Not Guilty, the 
Queſtion is gone, whether it be a Libel or not.” © Thus; according t 
this Author's Opinion, who, if I miſtake not, was one of the Juſticey'sf 
the Court of King's Bench in his Time, Mr. Hamilton, could he really 
have perſuaded himſelf that the Matters ch in the Information wire 
not libellous, as he in/iffs they are not, would have diſcovered more Aco 
racy in his Profeſſion, as well as Candour in his Practice, by adviſing bit 
Client to d mur to it, whereby he would have admitted no more than wt 
was avowed at the Trial on the general Iſſue. 8 it woul? 
have fairly come before the Court to be conſidered whether the Pupen 
were libeilous or not, and he, as Counſel for the Defendant,” mighit'ted 
gularly have been heard to it. | „ e enen 
He would then have been at Liberty to exert his uncommon” Talents 
manifeſt his extraordinary reading, his ſuperior Genius and great Skill it 
Language, and in explaining the true Import of Words, without o gi) 
rectly flying in the Face of every Authority, and oppoſing all the Case 
that ever were adjudged concerning Libels, before he was born and fine. 
But alas ! that would not have anſwered the Intention of our eloquent 
Barriſter. He would not then have had it in his Power 'toiuſe his Artz, 
and play his Game with a dozen honeſt Men, of as good natural Under- 
ſtandings, 5 though not of equal Experience and Cunning With 
himſelf. If he had gone that Way to Work, he would have ad ho 
Chance for the Prize. Vain had been his Expedition, and loſt, entiffly 
loſt, all his Labour. In a Word, if the Learning and Integrity of the 
Bar only were required, he might as well have ſtaid at Home, Whereg if 
I am rightly informed, there are Inſtances in abundance of the bleſſed Ef- 
fects of Mr. Hamilton's well-known Principle. 
This ſagacious Gentleman begs Leave to obſerve,” that Informations fr 
Libels is a Child, if not bern, yet nurſed up and brought 10 full Maturity in 
the Court of Star-Chamber: But what is particularly to be inferred from 
this ſhrewd Obſervation, he does not at preſent tell us. If the Gl 
Chamber was the Court where Crimes of this Nature were generally 705 
5 

mok 
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was, how ſhould it be otherwiſe than that Informations for Libels 

be met with there? And: conſidering the Antiquity of that Court, ts 
more than probable the Crime was firſt proſecuted and puniſhed in it. But 
what then ? Is the Legitimacy of the Child (if I may be — 
on the Metaphor) therefore to be called in queſtion 3 or its Education 
leſs honoarable ? I might put our witty Barriſter in mind, that whit! 
have mentioned is the very Reaſon why the ſpurious Brat he is ſo fond d, 


in the Star-Chamber, though it has not beth heard of ſinc in any other 
Court, till very lately, at New-York ; I mean that: vf making Falſhool 
to be eſſential to a Libel, #it claiming a Right th give Evidence of the 
Truth of it by way of Juſtification; RE 

He muſt, «however, intend by the foregoing Paſſage, to impeach the 
Legality of Informations qza"fuch (which * ords that drop fron 
him many Pagevafter, would feem to be what he aims at), or as the it 
late only to Libelt; and in either Caſe he will again betray the Scantines 
of his Reading and Knowledge in the Law. As to Informations in gets 


uo way contrarient to any fundamental Rule of Law, but agreeable to it. I 
it was the cenſlant Uſage, and had the Approbation F the Fudges and 41 
of all Ages, and in all Reins, Show. Rep. 106, to 125. And in the Cale 
the Information againſt Seventy poor Perſons for a Riot in pulling dem 
Fences, &c. 2 . & M. (which ptobably may be the ſameſ it Ws f 
dy Lord Chief Juſtice Holt, that the Lord Chief - Juſtic® Halu cor 
* plained of the Abuſe of Informations, but not that they were uf, 
ful; That he ſhould not come now and impeach the Judgmelſi a 
© all his Predeceſſors; That the Star-Chamber waS not ſet up by 
© Statute of Hen. VII. but was as Common-Law, and Informaiieh 
© were accordingly brought in that Court and others. And the 
Court were of Opinion, that Informations lay at Comthon-Ba 
* 5 Mod. 463, 4. Now this I take to be as good an Auttiall 
as the extrajudicial Opinions of thoſe anonymous Great A u 


the higheit Degree, and levelled at the Government, like that for which 
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"Mr. Henilton lers, baus beldh afferted that the Mode of" Prof 
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e muſt undeniably be as proper in the Caſe of 
| Y 4s yo 
Shower in reckoning up the ſeveral 


his 
| publich a 
in any other. - 


for.al 
tizable' in the 


Informations in 


the 9- 


3 „bench was purſuant t ſ it ſeems ts have ut a Period in 
Wetminſier- Hall to all Cayils againft that Mode e Prifecution. 
f the Bürriſter means notwithſtanding to ſuggeſt moreover, that Infor- 


» for Libels are but of modern Dare, or little longer ſtanding than 
ai gr Tims of the Expiration of that Court, 2 ſuppoſes the 
had theit Origin, let kim be further refuted by the abave-mentioned 
\ Thomas Mallet, who wrote proſeſſedly on the Court of Star-Chamber, an 
may be ſuppoſed to de pretty well acquainted with his Subject: He tells 
us, 5. ife of the Court of Star- ham ber, ubi ſupra] That © in all 
« bels 


« when they began to grow frequent about 42 and 43 Elia, when Sir 
« er . was her n Ahd. * of the Antiguity 
of that Court, he makes it very probable Id. 1 Pari, 4th Cemſd.] that 
* was the mat ancient of any Court 4 Juſtice, and the Mother-Court of the 
Kingdom ; wherein he does not differ from Sir Edward himſelf, in his 
th 17%. 643 already quoted, Now it was while this ganſummate Law- 
er, it ſeems, was Attorney-General to the renowned Queen El;zabeth, 
N insef a dens for Liibels began to be malt frequent, &, in Mr. Mantle 
ms elegant Itſle, when the Ghild was brought to full Agturity: And it is 
readily ſubmitted to all who are verſed in our Hiſtory and Conſtitution, 
whether chat Period will de any Diſparagement to the ping. 

But if Informations for Libels in particular, were one evan 
tet of that Court, flay the Chief, as the Barriſter would labour to make 
his Hearers believe, how came they to he practiſed after the Aboliſhment 
of it? Or what will he ſay to the Caſe of the K ing againſt Derly, which 
was an Information exhibited againſt the 'Defendant, being an A 
bf the Common-Pleas, for defamatory Words only of Sir Fohn Kay, a Juſ+ 
fite of Peace, concerning the Exerciſe of his Office? The Words were, 


pretty Thing to be proyed in Court I) underſtandt net, Law, 'and. is not 
ft to rf i with me ; be hath not duns Juſtice to my Client, There it was 
irgued for the Defepdont on a Demurrer, (and I chuſe to recite it becauſe 
bf the Cotiteffions of his Counſel againſt our Northern Advocate, ) 
That art Information would not 8 Words ſpoken only 
* of a particular Perſon, becauſe he might have an Action on the. Caſe to 
© recompenſe him in Damsges. - Li true, ſuch. a Proceedin might 
0 be warranted for Libels, or for n eee Letters, Cos 
e Þy ſuch Means the publick Peace might be diſturbed, and Diſcords fo- 
mented amongſt . which, might at laſt be a hier Injury : 
But there is fio ſuch Thing alledged in this Caſe, only Words'in com- 
„on Diſcourſe, for which an Action on the Caſe might lie, but no In- 
© fodtmation. On the other Side it was inliſted, That this Information 
s foutided on ſufficient. Matter, becauſe the Proſecution is not only 
x it reſpects the Perſon of Sir John Kay, but it relates to him as he is a 
# pablick Magiſtrate, and who is ſubordinate to the Government, and 
f therefore fu defarmatory Words are a Reproach * the ſupreme Go- 
„beer, by Whom Magilirates are jarrufſed,. and from whom, they de: 
# tive their Authority; and it will ngt be denied, but that Words re- 
E ory; on the pyblick Government are pyniſhable af the Suit of the 
c King y rf liformation,------And for this Reaſon the Court held that 
© an Tufbtmation would lic, and thereupon gave Judgment agajnſt the 
© Defetidanty agd fined him an hundred Marks, Certh. 1g, 15 
Mr. Hot, who would ſeem to be mare knowing —. his Neigh- 
bots in any TR 2 alfecte to he more ignorant than eyery body, of 
what coniticutes'a Libel ; and thereſgre, although he pretenyls frog to ac- 
hiewlidge there avs fuch Things gs Libehk, yet he in/ifts, aj the ſame Tyme, that 
Wer bis Client Ir Barge with, is pot eng; aqd if it be pot, 1 will 2s freely 
acknowledge there cn be no ſuch Thing. Ne deſires the Attorney-Ge- 
nere ro fav them tvith ſore flandard Definition of a Libel, by which if may 
be certainly known, whither «a Writing be a Libel, yea or not, And what i 
this for ? eb truly, to herten the Diſpute, 78 what Diſpute \ 
he ſpeak of? The only Point that could admit of Diſpute had free 
ip before by tiis Caf Ang the Matters in Tile, and the Proſecutor's Wit, 
neſſes being thereupon ditcharged, As to what he requires, either there 
was ſuch a Definition to be met with in the wor there was not; if 
there was, he ought to have known it; if there was not, why ſhould he 
delire Mr. Attorney to him with one? Yet after he had been jn- 
dulged beyond Meaſufe, and'a Definition was produced from a Auz 
thor, who befides refers to ſeveral others that are unqueſtianable, all which 
conclude againſt his Client; is this loquacious Advocate contented ? 
No; There art two Mrd! to that Bargain, as he had ſaid before. He makes 
it 2 Foundation for further Diſputes, and according to his wonted Inge 
= and Candour throughout his Reverie, calls the concurrent Senſe of 
dur Books Mr. Attifney's Rule, and Mr. Attorney's Doctrine. 
But what certain Standard-Ruſe, quoth he, have the Books laid down 
. by which we thn certainly know whether the Words are malicious ? 
* Whether they are defamatory ? Whether they tend to a Breach of the 
© Peace? and ape a ſufficient Ground to provoke a Man, his Family or 
* Frietids to AQs'of Revenge? H. Now theſe Queries methinks do not 
ſo well become the Mouth of an Advocate, as they might that of his 


| Elient, when abgudoned to his own Defence in a deſperate Cauſe, But 1 


anſwer, no Rules certainly can be of uſe to thoſe Who are determined to 
at without any, or in Oppoſition to all Rules, in which Claſs our Nor- 
Barriſter muſt be placed, if we are to frame a Judgment of him 


lend the Share he bore in this Trial. The Rule laid down in our Books | 


Vor. IX, 


Court of Star-Ghamber, includes 


have been ſevercly puniſbed in this Court, but moſt 9 
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the Gtievan- 
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$ | Peritjons t the Ning; and the King anſwered, Let eyety Man complain, 
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9 
e de Peers Bites applied, accord 
divers Rules applied, accor to 
| 8 . . g where tf r 
u her innocent, the latter is to 
| 4; 1h may be made without Violence to 
2 t and Meaning, From wh:nce it Will follow, that 
the fame Caſes may happen that are doubtful, apd da not come under any 
Randard Rule, on all which Qccaſions honeſt, and upright Judges wi 
incline to the favoutable Side: There may be others. again ſo clear and 
evigent, that a Man muſt reſign his Reaſon, ar reſolve to ſacrifice his 
Canſcience, that does not diſcern, or will not allow them to be libellous. 
But in none of theſe Caſes gan it come properly to be N e before the 
Jury, whether a Likel or not, on the Plex of Not Guilty, tho it might 
afterwards be fo, before the Court, in Arreſt of Kere By what 
has been ſaid, there appears to be Latitude enough for a ſkilful Pen (wh 


10 


notwithſtanding muſt do it at his Peril) to laſh publick and private Vices, 
to caution the People againſt Meaſures that may be hurtful to them, or ta 
remonſtrate againſt the evil Practices even of thoſe jn Power, without be- 
ing always expoſed to the Penalties of the Law, Such a Liberty of Wri- 
ting and Printing, under due Reſtrictions, I qwn Fng/ifmen ought not, 
and I hope never will, be deprived of; and where this ig dexterouily done, 
it would be ridiculous for private Perſons to put the Cap on their own 
Heads, and no leſs impolitick for 5 in high Stations ta apply every 
Thing to their Adminiſtration, When ſuch a Work is undertaken by 
able Hand and with a generous View of ſerving the Publick, it is al- 
ways laudable, and often very uſeful ;] but to ſucceed herejn, requires a 

Capacity and Talents not to be diſcovered in Mr. Zenger's News-Papers, 

perceive m 


E dis ounſel's Speech, 5 * 
IP my Letter is ynawares run tq a great by the Quots- 
tions that are interſperſed, nnd which! yet I A aer of leaſtexcep- 


in this matchleſs Harangue, which in - not to be forgot, becauſe. 
it is made the Baſzs grid Foundation of the Whole; and that is, concern- 
ing the Right of Freemen to complain when hy are hurt, This our Lawyer 
often aſſerts in general Terms, with ſome Variation only of the Expreſs 
fion. As to which, I would aſk, whether by it he means a Right to res 
monſtrate and complain in a legal Way, or a Right in all Caſes to appea 
to the People by ſeditious and ſcandalous Libels F If the former, Nobody 
ever denied it, and what he ſaid was not ad idem; fo that he was fithirin; 
with the Air, and quarrelling without an Adverſary: If the latter, he diſ- 
honoured his Gown, by advancing what is notoriouſly 1 271 to all 
Laws, human and divine. It was ruled in the Court of g. R. Tin 
16 Car. That although a Hill be preferred in the Staf - Chamber againſt 
a Judge for Corruption, of wy other for any great Miſdemeanor, yet 
the Plaintiff will tell the Effect of his Bill in a Tavern, or any ope 
ace, and by that Means fcandalize the Defendant, the fame is puniſhs 
able in another Court, arch Rep. 76, 77. So in the Cale of Hole and 
Mellers, 28 Flix. in C. B. it was ſaid by the Court, that although the 
er Subjects to reſort unto her ad faclendam Querimenium; yet if a Sub- 
ject, after the Bill once exhibited, will divulge the Matter therein com4 
prehended, to the Diſgrace and Diſcredit of the Perſon intended, it ig 
ood Cauſe of Action, 3 Leon. 138, And to the ſame Purpoſe, in # much 
ater Caſe, viz. that of Lake and King, reported in many of our Books, to 
| which Mr. Serjeant Hawkins refers, it ſeems agreed, as he obſervey, that 
| whoeyer delivers a Paper full of Reflections on any Perſon, in nature of 
Petition to a Committee of Parliament, to any other Perſon except che 
Members 2 22 be 5 as the Forma of a Li- 
| bel, jn reſpect of ſuch a diſperſing thereof among thoſe who have nothing 
to do with it. 1 Haut. Chap. 74, Jett. 12, 9 1 22 2 
Zut our forward Barriſter, aged and infirm as he regraflens himſelf 
| (nick, —_—_— with his Conduct, is the keeneſt Satire that could be 
luggeſted of him), ought to be further inſtructed, that even where Com- 


laints are to the King himſelf, ' they muft be made in a proper and fe, 
ar Manner; a Deconcy, is to be obſerved, and a Regard always had to 
the Characters and Stations of the Perſons againſt whom ſuch Complaints 
are made, In 13 K. II. Ret, Parliament. Ne. 45, the Commons deſired 
they might not be troubled for any Matter that ſhould he contained in 


fo it be with Law and Reaſon. It 11 lawful therefore, no Doubt, as it hay 
been reſolyed, for any Subject to petition to the King for Redreſs, in an h | 
and modeſi Manner, where he finds himſelf aggrieved by a Fentente or Fudg- 
ment ; for Acceſs, to the Soverngn myft not be ſhut up, in caſt of the Subject 
Diſtreſſes. But, on the other Side, it is not permitted, under Colour of a Pe- 
tition and Refuge ta the King, to rail upon the Fudge ar his Sentence, aud ta 
make himſelf Fudge in his axon Cauſe, hy prejudging it before a Re-hearing. 
Hoh. 220. Yet Sir Rowland Flaxing was committed, and deeply ſined, 
for reporting to the King, that he could have no Indifferency before the 
Lords of the Council, 7 Feb, 18 Hen. VIII. So likewiſe, in the Time 
of Hen. VII, Sir Richard Terrets was committed, fined, fent to the Pillory, 
and adjudged to loſe both his Ears, for his flanderous Complaint exhi- 
bited to the King, in a written Book, againſt the Chief- Juſtice I t- 
ames, Which Caſes are cited by Chicf- Juſtice Montague, in the Caſe of 
raynbam (who was ſeverely punifhed for an Offence of the ſame Nature); 
as may be ſeen in State Trials, Vol. VII. p. 102. To theſe may be added, 
Feffe's Caſe in the Kin an, Mich. 5 Car. 82455 was indicted for 
exhibiting an infamous Libel, directed to the King, againſt Sir Ed. 
ward Cole, late Chief- Juſtice of the King's: Bench, and againſt the ſaid 
Court, for a Judgment giyen in the ſaid Court, in the Cafe of Mapdalen- 
College, affirming the faid Judgment to be Treaſon, and calling him therein 
Traitor, perjured Judge, and ſcandalizing all the Profeſſors of the Law. 
He fixed this Libel upon the great Gate at the Entrance of Waflmin/ter- 
Hall, and in divers other Places; and being hereupon arraigned, prayed 


| that Counſel might 778 him, which was granted; 


and he had them 
by 
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| tionable Part of it: I ſhall therefore why Notice but of one Thing more 


_—__ 1 the Head and Fountain of Juſtice, and therefpre it is lawful for 
all h 
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*  Yavious Libels againſt Pal ry ene under Lech he was 1 
ng the de itloh +A Perſon, ho, 28 2 Codnſellor at Law, boaſti 1 
the fume Finde öf havin 'feen | 2 Prahl, in ber Fits Courts, 1075 5 
to call ſuch PühHedtion? .addrefitd to the People, "ny 22 os. aints, 607 7 
Number b of | Mtn 15 5 27 unter a bad Admini aps Ce of of th eW ords 
charged in the Ino 79 and which Mr. Hamilton offered to,prove, ares 
That the Lato was at an End. I eah't tell what Proof he had to give o 
this* Fa, t Turely. if his Docttine were to Fön it muſt ſoon be the 
Caſe; r my 94 Part, I will confeſs, have-not hitherto heard of 
Jonny, ge in tar Proyince, which looked 'fo much: Uke it, as that ſuch 
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= Behavior ung We! Life, And Pay. 4 Hook 21 Found e * he comes within the Deſcription of that mijeb: 
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I | e ſhaſt'we lay, 'of by: e be thought of one, who ho, while |. After all, I. flattes y ſelf it will not be intagihed; Wal that Due final 
be Re Ne hd A thötouf h Knowledg 2 of theſe f ids to theſe haſiy Apimadverſions by a Principle of Eayy to Mr. Hamilies, « 
would her, inthe Fac and. any, Diſreſpect to thaſe wha; were pleaſed to patironize his Per 


2 Bebe 18 f Roald, mot only go unpuniſhed, but be attended with public | _. 
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dice they are utter Strangers to me, and probably ill ever remain G. 
On the contrarys they may believe me, hen Let that if che oa 
had really merited what the others * ee I mould wi 
much more Pleaſure 1 oat ton pp ee of the Conduct of 
than I now take in ſhewing my.D 5 Tis on this Score, Sir, — 
cannot conclude, without publicly returning my Share of the Thanksgiy 
are due from the Fraternity to your: Friend, the polite Author of t 
forwet Letter, who has done Jo ae. che Bur 75 bis oa 3 
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Bailey, beſdre the Right Hon: 


EY 


15 7 anden, and Juſtices of Gaol-Deliv 
Middle, on Thur Jday, the 1 gh; 


n mall G KISS 
p 08 do the 4th, pa June, 1742, Mr: 4 ine (bing eg. 
the Keeper of Fri ſen ], and Fo 047 % (having ſur- 
es red himſelf to take his Trial, purſuant to Nadlee wen to 
6 GU moons '$ Solicitor) wete, upon Application to the Court, in re- 
ct of the Quality claimed by Mr. Anneſley, ſet mn the Hart h as 
Proclamation being made for Silence, iin ee 
Alert, "the Arraigns. James Auneſiiy, bold up your Hand. T4 Which 
au Foſeph Redding, hold up your Hand. (hich be dd.ỹ 
H — ſtand indicted in the County of Middle/ex, by the Names of'Famei 
nueſleyg late of Staines, in the Count _ Middleſex, Labourer, and oſeph | 
12 15 late of the ſame, Labeurer: For that you, hot having God before 
yes, but being moved and ſeduced by the Inſtigation of the Devil, 
50 irt Dayof Aay, in the fifteenth Year of his preſent Majeſty's Reign, 
with Force and Arms at the Pariſh aforeſaid, in the County aforeſald, in 
_ upon one Themes Egzle/tone, in the Peace of (God, — our ſaid Lord 
the King, then and there being, feloniouſiy, wilfully, and of your Malice 
aforethought, did make an A ault ; and that you the ſaid James Anneftey, 
with a certain Gun of the Value of five Shillings, then and there? being 
charged with Powder and Leaden Shot, which Gun you the ſaid Fames | 
2 there bad, and held in both your Hands te and againſt the ſaid 
Thomas Eggletene; then and there, feloniouſſy, wilfully, and of your Miz 
lice aforethaught, did diſcharge and ſhoot off; you the ſaid Fames Anne 15 
then and there, weill knowing the ſaid Gun to have been charged as a ofe- 
ſaid; and you the ſaid Fames Auneſſey, with the Leaden Shot aforeſaid, 
8 there diſeharged and ſhot out of the ſaid Gun, by Force of the 
unpowder as aforeſaid, him the ſaid Thomas Eggleſtone, in "04d upon the 
wy ide of the ou of the ſaid Thomas, then and there, feloniouſſy, -wil- 
9 and of 8 alice aforethought, did ſtrike and penetrate, giving 
to him the ſai Thomar: Egglelone then and there, with the ſaid Leaden Shot | 
ſo as aforeſaid diſcharged and ſhot, in and upon the left Side of the Belly | 
of the ſaid ThomarExfleflone one mortal Wound, of the Breadth of one Inch, 
and of the Depth of four Inches, of which faid mortal Wound the aforeſaid 
Themas 2457 then and thete inſtantly died; and wor ou the ſaid 7% op ph || 
Redding, we the Time of committing of the Felony arid Murder afore 
- g wilfully;and of your Malice aforethought, was preſent, aiding; | 
=_ _ , aſhiſtirigg comforting, and maintainin | 
= TE the aforeſaid Thomas Enple/tone in Fotm aforeſaid ;' and" fo 
= ſaid Janes: Anneſtey and Foſeph Redding, him the aforeſaid Themas 
Eegle ere in Manner and Form atorefaid, feloniouſly, wilfully, and of 


1 —— King, his Crown and Dignit y. 
= How ſay you; James Anneſley, are you guilty of this F clony and Mars | 
3% der whereof you ſtand indifted, or Not Guilty 7 * 
+ Mr. Anneſley. My Lord, L odfeive that I am indiRted by the Name 8 
| James Anneſley, Labourer, the loweſt Addition my Enemies could poffibly |. 
= wake uſe of; but though TI claim to be Earl of Angleſea,' and a Peer of this 
= Realm, 1 ſubmit to plead Not Guilty to this Indi&ment, and put'myfelf 
1 immediately upon my Country, conſcious of my own Innocence, add im- 
patient to be acquitted even of the Imputation of a Crime ſo unbecoming 
the Dignity I claim. 
Clerk. How ſay you, eſe 755 Redding, are you Guilty of of this OY wy 
Murder whereof you ſtand indicted, or oe = | 
% b Redding, Not Guilty. 2 ati 64.265 ec 
l. Culprit, how will you be tried ? e TOO 
- Joſeph Redding. By God and my Country. TRIS e 
James Anneſley, Hold up your Hand. n 
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; wege Heathtore,” Eſq. 0 uy or. of. the City of. London, the 
be W Mr. Juſtice Parker, the Hon. Mr. juſtice W right;'Si e Strange, Knt. Recoriler, 
"Mr: ee Uo „ Aud othets "of his. Maſeſty“s $ Juſtices of. Oz; and Termine- tor the City of 

ery of Meugatt, holden” oy the faid” City, ati 
If July, 2745 for the Murder of Thomas Eggle one. 155 4 : 


eſaſd Jamer Anneſſey to | 


alice aforethought, did kilt and murder; againſt the Peace of our | 


' George the Second, now King of Great-Britain, Kc, with Force 


| but being moved and ſeduced by the Inſtigation of | 


aforethought did ſtrike, giving unto him the (aid ona; Beet lone, then 


| tainin ep meh, Kt 6 pl. 
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Redding, beld up your Hand; you ſtand Wikeys(e Charged. 58 
| es Renner ap) by the Names 155 James Anne 77 W 8 ws ets 
riſn of Sar, in the County of Aide er, Gent.“ A "Yall 75 

of the \Patifh 3nd County "afor#faid, Yeoman ; for that you on the 
Day of Maaß; in the 'Year . Aprefzid, God not harig "Before, ur he ſaid 
nen, if 
Mr. 
Murtes 
" A 


and Arn ut che Pariſh aforefaſd, i the outity 3 105 [aid 
; Thomas oh er, "inthe Gernot fy To ſaid Lord 


ur 1 
he nin 


of the Value of then' a Arg Fan, Wh ſmall 
Laden Shot, 00 Ag 27 155 * 12 Ik Nene Exzle/lone, 55 
| wilfolty, and' of your aer ph 7090 he, did diſcharge and ſhoot 
and him the fad Thimas Eg 77 7th The ſaid ſmat! Laden hot qut of 
tlie ſaid Gun, by Force of the faid unpowdet « iſcharged.; 25 5 
and upon the left Side of the Belly of Hm * ſaid Tm Egg Adee, neat 
the Hip-Bone, then and there fe Diiouſfy,” wilfull A of your Mali 


and there, with the fm Shot aforeſaid, ſo as aforeſai di L in 
and upon the Taid- * of the Belly of Him the f. id 
near the Hip-Bone,” o +, Mortal Wound of the Rreadth of . Inches 


hey We 
ne Priſ 
gain, 1 
eaſed b 


the Depth of ten Inch ' of -which' faick mortal Woun the aid 


Eggle feng then and there inſtantky Lied; and for that y ou the ſaid: Fo let int. 
| X. ing, at the Time vk the Felony: an Murder aforel; Fg Fan 0 ber Pt 
{ ſaid done and comin —_ —— 11915 . ang, e 96185 Malice afore- eaſed, 
| thought, was preſet bi | the ( 


bot hm 


' aforefai and mur du the faid ſed's 
77 e 7 the ſais Thimas Prob one, in Ma on Rog 
id, elfe y,” wilfully, e our Malice .afor ben ) 
2 Bre * 4d c Peake of ur 10 -ord the King, de Stri 
A ni ' 1 Kool ad of t 
"How fu Fit 5 e 12 0 Guitty! of this Felony in d avoid 
E Navy: 5 90 ka} ©Guilty, ,,. 77 ——_— zu 1 es: 
t rit, 15 k Wie i276 wad cried 
faniet Hey. 122 11 warm) e 0 IE agu 


Nerd. 208 f 80 [Top Foſeph e e you «Gut the e Fel We. Sic 


and Niere or N 60 0 ub agnes 4 nere th 
es * Redding: Not Gale : _ re any ASH 4 RED cy 
F. Culprit, gf will y Nd 4 aan, ws - Ray —_— be 
FJoſtpb eduing. B God a my S 8 2 do at er, anc 
bert. Famer Hintſlty, hold up your Hand. "You 0 alſo, indiRedin pon dire 


the County of Middleſex, by the Nee of James Aare Le i 625 
riſh of Staines, in the County of M. ers Labourer 3 for that you nok 
regarding the Laws and Sense of this Realm, nor the Paing and penal 
ties therein contained, after the firſt Day of une, 1723, 10 Wit, thefick 
Day of May, in the fifteenth Year 6f the Reign of our Sovereign. L 


Arms at. the Pariſh aforeſaid, in the County aforeſaid, with a certain Gun 
loaded with Gunpowder and Leaden Shot, which you in both, your Hands, 
then and there had and held, wilfully, maliciouſly, and. felpaioullys 

ſhoot at one Thames Egole ene, again "the Form of the, Sratute in ſuck 
Caſe made and provided, and againſt the Peace of our Lord ths. King, * 
Crown and Dipnity. | 
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a This is the wa that calmed the Title and Eſtate of the Ear of Aube. 3 a 2 had the Trial in n kg to Part of the _ in November, 174555 and hes 
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How fay you, James Auneſſey, are you Guilty of this Felon whe 
you ſtand indicted, or Not Ge James Auneſſey. N e 
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his profes Cn the Court were plenſed to ini 
ng tagt e Deſen dans ſhould be admitted to Bail,“ 
Me. An was ordered; to give four Sureties' ih 2 gol. 
* Redding, four in gol. Sach end this being done in Oer 
h th immddigtely. ſeat Liberty. ene 199): 4 164 

5 e the 1th Day of Ju, 174 the Sac e 
noved, that the Trial mjght come on the nest Day, which, by Conſent of | 
he Defendant' s Soli „ was ordered actording]y ;' notwithſtanding 
Lich, the next Day, wh 
And were ready with their 


77 
hp e 
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itneſſes, the Proſecutor moved to put the Trial 


Tl 
CN ® oP 


lat nother Day; but not alledging any' ſufficient Reaſon for the De- 
he Ns Court „ to direct the Trial $0:py ] EVENTS 
h, Accordingly the Defendants were arraigned, and pletded us at the 
; ft Seſſions, and there being no Chal enges to the Jury, frat e e 


The following er were impannelled aud ſworn. - 
hg SO"! of the Jury. : © $604 

Walt Lee, 0 Francis r 05 WL liam g., 4 

2 Dee, 4 Fohn Sandwich, | ' ' Edmund Stewell, 


6 \ « 
= T1 


hn Reynolds, Re es t Harrof, Tuomas ib, 
liam Lewit, Kia illiam Duc, Francis Tredgeld: N 
Cher. 
Clerk. 


N 


Joc rag r holdup 1 "a 5 . 
Redding, ur Y xt #5 vt $31 $45 380 Vy 

Fe the Jury, 8 wes. art Frifoncre] and/hearken to their Charge. || 

They ſtand indicted by the Names of James Anne/ley, late of „ 
he County of Mi airer, and ene Redding of the- _ 

urer ; for that they, 2 (as in the Indiètmente), en theſe 1 age 
= the have been arraigned, and thereunto pleaded Gufltys an 

wer del have put. themſelues upon their r L e 

an are: Your FS rh is to enquirey Hr. =} BOY. 59 ©) 

aid yon Gentlemen-of «the Jury, this is un In- 

Fun Ann 


(cs 


55 


| — for Ma = 1 he Indictment ſets forth that oe 


A Redding did make an Aſſault with a Gun: disthꝭ Body of: b Tho- 
ez ud tit the Priſoner Anneſley=vid diſehurge the 100 Gun 
gain the left Side of the ſaid Thomas 22777 
zn the left Side of the Belly of the ſaid Thanite: ":Eggle/t Hone, of which he 
aſtingy died; and „ aid: J Julep «ph Redding was aiding and afliſting 
the ſaid James -Annefley' toi murder the ſaid Thames Eggleſtone: Gentle- 
— if we Cn Gs our Charge, I hope you will find the Priſoners guilty. \. 

Geatlomen, ho Priſoners ſtand indicted for the 
lurtler ark, ion "in | win the Perſon who killed the 
id r. Eggle . * eph Redd ng he'was aiding, abefti 
ting? in che ſo they are both guilty of Felon And 
ſur ** dads 2 there is an Act of Parliament t de ah 
he ninth Year of his late Majeſty oy Be I. that if any 
6 wilfulhr bout at another, it is Felony * without” Benefit of Cle er- 
25 the Caſe is thus: On Sar tay the F ib of May, Thoma 
one, the Deceaſed, and his Son were going to fifh, at a Place cal- 
theaMeor;:ncar Srdiner;aliey had a Caſting Net, and there was Nn 
ich belongs to the Net, and this String was about the Deceaſed's righ 
rm: They were fiſhing in a Meadow belonging to one Sylveſter ;* 8 \as 
hey were fiſhing towards tlie North of the Encloſure, the Deceaſed, eeing 
de Priſoners, ſtopped, and ent back again; and as they were going back 
pain, inſtantly came up. the Priſoner, Jeſeh Redding, and ſeized the De- 
eaſed by the Shoulder, and demanded Jo Jet; but the Deceaſed caſt the 
ſet info the River, which was on his Right-harid ; ; then came up the 
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© » 
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wy 


11 


| the Gun immediate] towards his Side, before a Word of Reply, and 
ot hm :; the Force of the Powder drove the Shot and ſome of the De- 
0b Coat into his Body g he clapped his Hind. to his Side, and aid, 
ow Rogue, what have you dene dropped down, and died immediately: 
ben Fob £ e, ine Son, took a Knife out of his Pocket to cut 
te String of the Net; upon which the Priſoner 1 turned the Butt 
d of the Bun; and ſaid to him, You Regue, III Friock your Head off 555 
weld which young Fgg/efone jumped into the Water, Breaſt-high, 40 
t the String of the Net, and dragged it to the other Side of the ater, 
d cried oat his Father was murdefed. There were three Perſons, Fiſher, 
etteſwerth, and\Bowles, who could ſee What was gone; they were on the 
her Side of the River, about an hundred and ſixty Yards from 10 
tere the Atcident happened; they heard a Gun fired, and the N 
lan cry out that his Father was killed; and when they came to the les? 
Ide, he had dragged the Net out of the River; upon this they croſled 
er, and fbund the Nan dend, of fo bad that he could Hot live, and there- 
pon directed the Son to go and fetch Mr. Cele, a Surgeon at Staines : He | 
—— 
$ Father was ty and he believed he was dead. 
be is 3 — docs n . Baß coming; I can #s Frm no 
Man went to Ruſſel, a Conſtable at Staines. But I ſhould tell 
1 that as ſobn as the Priſoners ſaw theſe three Perſon 
er, Betteſworth; and Bowles, coming towards the River, they ran 97 


vughr oper to purſue the Murderefs : "Accordingly they went- 
ib where Auneſley and Redding uſed foanetihes to ſod ge, and 
rey found: Annifley, and #pprehended him, and ſent ry to, the 
und-Houſe at Staines : Redding cou could never be found; but he has ſur- 


1 to Hounſlow, and from thence to Lalebam; what that Examination 


leflone, and did make n Wound 


, and 


her Priſoner; Anneſſey, mithea Gun in his Hand, and ſwore at the De- 
eaſed, and ſaid, Damn you, ſurrender, or you are a dead Man : He poink- 


ESE RY | 


| |; . 15 TY . 
t F ih ee and, my Cuore W ab 80 e ene DIR 
1 God fogd you n. n work, 80 8 
} aur Yong, tr ET ©ovwrt thought t 
5 bit tent to vial 5 fo much — — 1 'dr- 

| cone n 22 next Mani the Cbunſel/ for the Proſe- 
? 45 Ae dee den voy d hat amend ; 4-4 nent Lay, and deſiring vc p ut off 
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the two Defendants had ſurrendered themſelves, | 


oF 


N e, 25 


If any one can inform my ark, the King" 5 Juſtices, &c. eo. |, 
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not Fell an Faikaits Thi Gel na 9 92 TY 
4555 | 22280 867 W ech W 995 
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| 8 5 2 N av 1. to me oY ). 1 t Lb uh S171: 5 oY 
My” ee . "red 5 "AE gon of Link? {IS Foe nay for a Matter, 
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P + b 7 ry An't plate you, 'my Lords dn Sainte the Kiko 
To Speak flow abit deliberately" what che a the 


Mr. Serj. 
Ju pigs 
0 Boe it pleaſe you; if Lo, on Samet the firſt of 1% laſt; 
and my Father were going. up, bt aines River, t catch a Difh of Eich in 
| || Seher Möbr; in the Pari tines, with a 89 we Us it 
the * up, till we came to this, Ground. „ 
Mr. Serj. Gap. In whoſe PoRffion was the el "uh | 
Job Exel It was one Mr, Samuel Syhvefter's Meadow ; we were wuroing 
back again, an't pleaſe you, my Lord, in order to:go. Home ; my Father, 
he Tar the Net upon his Arm; and the String was faſtened to his Arm. 


*. Well, as you were coming N fiſhiog, whathgp- 
18150 I Meade; wad % 


* * 


Dt 1 
John Fee le. By that Ti. we had | t balf-w 
Ing and Mr. 7 .* 4 a 10 oſeph R Reblng de 
4 = og gr nw 7 my Father 1 0 
r. Serj hen they came up wh ſt hin they did? 
'Fobn Bt 13 Nn webe Father by th a and demanded-th 
Fong and he refuſed to deliver the,N Net. tv) 10 if n. r 
"Court: Did 7 ſee ap why take him by the Collanz®*: 
ohn E . Ves, m rd 
Fx Serj. Go, Vir bech 4 bo, the Net FIR 
2 Eggle. A ather EY into the R er. 
ö 86 9 2 How fat. les om the R N ban! 
John Eggle. Was about two Yards from the 2, After the . 


en 2 * 
thrown into the River, Anne mee 1x ues came up with 47 un und ſwote, V 
et, or 


damn your Blood, diliver you yon are 0 dead. Aon; and; he err 
before he r 


| ceived any 11 my Father. var wo: 0 
5 8 oh Cap, 47 my Miner id 4 Anneſley hald re I ANN "op 
this Manner. ing 4 bt rar, . 
yn ö 5 bale " ea as 1 n 
| wk Serj. Gap, How near was the Gun to, Sa F ather when 1 Arequit?. 
Jobn Eggle, It was cloſe to 1 my Fack ather,s Side , he put; the Gun betcheen a 
Redding and my F ather, and ſhot direct y my is letr Side, here, ] 
his 2371 1e. his 14 72 he had a Plate Button t 
Pieces; her my Fatier ſaſd, You a what 
[Men ond dropped immediately Yo ann? 
407 not TOE Net, he Was «@ dead 
„AI ome e 


N 
AW 
ee gi, 


vane IL ok 3 0 
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ere, Which was bevided'to 
have you dune 8 e a HEçꝛ 


Mit v Wait d d IA 


fey fay. before Bed“ a wha 


| Mr. Serj. 905 What did 4 

Jeb Egge. He Twore, if * di 
Man; 1 2 chen fired immedi ate 

' Mr, 7 705 rj.. Ga Gap. What did y. you. 1 67 Alter you heard you Father fay; ho waver 
a CA 19090Þ% $1217! em Ai)» 
| 1% 8 on I Wer a Fife ou bt at my 7 . — the String of thad 
Net; f nheſle 605 4 1 will knagh aut your Brains tons mud“ 
held ; thi Butt End of by un; upon rbat ! jumped into the Stieam. 
and cut th 40 "ne drew. the Net over to the other Side of the:Rivks: 
e wa 47705 The Boo has get the Nos ** = on the dther 8 
5 Guß. u did you ſee when you ans on the other Side of ) 


the pe bk 1. 1944 

he . aw obn Bettefwerth, John F and obs embed; 

55 2 2 1 Be ing pre three 1 5 ay away directly 

o near were Belteſwort and Bowles t 

the 15 Po 22 and R Redding ran HOP ad * n_ A 9 Ps 
Jobn Eggle, As ſoon as | got on the other Side ai the River, they-ſaw 

ele three Men coming, and then they ran away; and Betteſwworths Hijheng'\ 

and Bowles, came through the River to the Side Where my F ber laydoag.; 3 

the came ey one Side to the other, a 42508 bs. 4 öh 427 is, Mib lor I ? 
r. Serj. £9 What did you do then? 11 ae» ad: + 


to! 
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4 


to Mr. Colt; and defired him to come along with him, for. 
Jaht Mr. Cole, 
good: SO then the 


ſterwards Ruſſel, the Conſtable, and ſome other Perſons 1 up, they | 


cannot tell. They made Application to this young Man to. be fa- | 
le, and not to OE an the 3 Says he, Gent/emen, I wil! | Death ? 


cred himſelf ſince, in order to take his Trial. The Priſoner Aung was ; 
ed defore a Juſtice of the Peace, I think Sir Thomas Reynell; he was 


1 
John Eel 6: hey bid me get a \ Surgeon ;fol went to as Charles Cola, 
. Surgeon at Staines, . 
Mr. Serj, Gap. When 120 came to Staines,, Ad gen meet with. Caleb * 
Jahn 5 es; and 1 told him my-Father was ſhot, and [believed he 11 
17 dead, or ae but he never came near my Father: Then I went to 
uſſel the Conſtable, and he took ſome Townſmen with him, and went to 
i Mr. Redding 'ng's Houſe at Yeu K to ſearch for the Man that kil- 
ar my F Father z. we beſet the Hou all round, and 1 Jane 1 
bid up in a Corner. 
Mr, Serj. 57. How nene vou . e mad elo 4; 
| 25 Eggle 7. I was there about a Quarter of an Baus, or a lade, more ? 
r. Serj. 4 5 Was you preſent then ? . 
John E es I was there all the Time: Then, a an” t ' leaſe you, wy 
Lord, they poll bim down. aA 
Mr. Serj Gap. Where was he hid? 6 i 
John Feele. He was hid in a Place which. is — — 5 F 00t from the 
Ground, where they put old Iron, and any; Sort of Lumber: Ti 2 
boarded Place or Room over the Waſh-boule ; 3 ber where the Womin 
makes Medicines for ſore Eyes. 
| Court. Was there a Chimney in it J Fiche { yas do DEL 
Mr. Serj. Gap. Was he Randing up or lying donn; or how was he, | 
when he — found? 
John Egli. I do not know ; for I did not ſee him eil he was, pulled 
down: He was carried in a Chair into the Yard, and fat there about a 


Quarter of an Hour, and then was put into the Cart that brought up " 


Father, and was carried to the Round- Houſe at Staines,” © - 
Mr. Serj. Gap. This is all you know; is it not? 


obn Eggle. An't pleaſe you, my Lord, I can wh ou a great deal more. 
75 Serj. Cap. Who pulled bin Ses ? | " of 
John Eggle. FR not know, 


Mr. Serj. Gap. Was this Wound the Occaon of your Father $ 


John 
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. 
I. Brown, 1 
N 4 . NN | 
Mr. Brown. You ſay he ſhot gx 873 La you what you mean 
by ns er e 1 
47 A the 82 bo ſhoot my Father. 
hooking off the Gun? 
Pk f he'was goin; N 
pe bi lev the e the Gun ? 


bn Eg. TY not know that I did. © 
preſent at the 708 | 
| hear but Bettofverth, Þ 7, and Ban; 


W 
Ex. Yes, be offered to ſettle 501. a-Year on me. 


rown, Where wis this ? | | 
„When TA. bonner lu. 


Fob 


* came you there? 
2 uſtice's at rd; but he not being at 
his we were e Sir 
to z accordingly we 

went e one Mr. rh hs « little mug there was Jack Lane, Mrs 


and the Priſoner : . You Lane offered me 1004... .a- 


Priſoner ſaid he could os ſettle 1007, a-Year upon IGT 4 


to do tb but he ſaid he would ſettle 50 J. a-Year on me, This 

in the Preſente of the Priſoner, | 
Brown. Did he mention what he would give you 50 l. a-Year for ? 
Eg. Becauſe I ſhould not come in as an Evidence againſt him. 
_ Ser. aner. What-| is the Reaſon you did not comply ich this 


"I 


27 — 1 Inge WP che with this ne ve was e 


iſtand, when this Accident Ae | 
225 . ny ſtood det een ae, Wy yu Father, and hae him 
the Collar. 
you know Nie Duffel; and had not you ſotie Talk with him 
. the Manner of your Father's Death! 
Fobu Pre No, [ never ſaw him, nor had any Talk with him. 
you any Converſation with one Job Dalten at U. where 
you ay ag ou was offered that Money? 
Jen E. I cane out of the Room' to aſk him, whether I mould take 
the — y.or vet; for he fd I bad better take the Money, and not | 
. a an. 
Then you faid mching ve that Time about the Manner in which | 
ra bes pa the G, 
ou fa u „ and faw Mr, e, nt e un to 
F Meet Did _ ſee In ert the Gun? 80 ad 
Jobn Eg. I did not fee him cock it; the Gun was cocked wheri. lie 
came. * * my Father. 
47 ln ne Ao 


you Snow ane Co 
When did you come to be firſt . with ims 1 before or | t 


r Father's Death ? 
* After my Father was killed. 
not you meet with him at Staines ? 
þ „Ves, I believe 1 did. 
„Di you ever ſee him there before ?--- Jeb Eg. No, never. 
9. Did you give him any Orders or Authority to proſecute upon the 
Account of your Father's Death ? =o. Fobn Eg. No. 
S. Do you know one Williams ?---Fobn E 
* Where does he live ? 
om Eg. He keeps the bi Morſe in Piccadilly, 
How did you come acquainted with him ? 
| on Be He came to Staines; and ſent for me, 
What did he want with he ſent for you ? 
Eg. I don't know; 1 went to ly with him as a Servant, 
e Buſineſs was you of, when your Father died? 
at? I worked with. my Father ” a e 


"1 


Les. 


a l 7 44 
11 1 0 7 1 3 
air 19m Age by | 
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Uhm By I told them, I world not ſell my Father's Blood at any Rate. 18 
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1 ein bin 
ih kink Þ 


my WP iltians's 1 


12 


ecki: 


2 
y Thing of a he 42 
Ie did d, fomerhing of « Nen, var tee, 
Fee | | 
£ 1 did nor lee his | | 25 
„„ that 50 d be. ne? 
7 * do not know; I did not underſtand them. 
| » did not wad the Note before you ve fe? 
ahn Eg. No, I did not; - 
ngo a Note before he wrote it ? 
65 Nothing at all ; but he deſired me to copy it. 
L to ou when he defired you to copy the No 
Nothing ; 122 the Table, and I tore it. 
hs id you tear it e wt had not read it? 
| Tn nn TG ings that 1 did not know ms 


8 Yes. 


E. 4 | AIMEE Tt Lab 
on we were 05 wa e 


Joh te I went for my — n 
r Werd to Him, 5 


6 2 2 
3 
be ado fee vou? 
5 leer u bp by ons 
x4 you never, "_ our F 
done fo — ly? . © D181 
Jaln By. 1 do.not know. that I dk 
* Did you never ſay to \Keating, that bes is have: 4001.0 
romiſe, or that you were to have Security and fromyhom oy 
2 51 4— be 9 pet to the holding oft 
ou give the ſame oun to 
[Gun, as 4 p Lay deſone the Corongr's lnquiſts and befote eve jb 
tice ? Jan Eg. Yes, Lam fure I did. 
2 Did not you give two Accounts before: the Coroner's Inqueſt 3 Pait 
r went out, Wan Reminder when you ode in aqil 


2. Bis you never, ſay that, the Butt End f the Qu was ah wh 
Shoulder pow the Mua ale ee downward? ? 

* . No, I did not. 
Ries you never ſay. any "Thing to Anybody of the Manner o . 
. Nen one of his Fees back ? ; 

never. 

1 2 you tell which of his Legs mink? 
con No, I cannot.tell- which he drew back. | ras 

d you never ; 2 88 Eg. No. a 40045 vii 
* 10 Nobody? Noz never. 
Mr. To, Gapper. P96 0 N went to the 2 2 with * 
and there was lomething talked Wanne ti was TY 
fer. made to you there? 17 

1 Kg. No, Sir. | 

Serj. Gapper,. You talked of a |Pageee that was tore 3 4 . 
; the Contents of it ?--- Joby! Eg. No, Sir, Ido nde. 5 
ahn Betteſworth ſworn. 2 

Mr. Serj. Gapher. Te us what you know © this Mater, nd wa 

| you were, 2 ou heard a Gun fired on the Firſt of Ay? 
wer 
Yards 


me odd Inches trom the River, as near as [ could 
4 Ground, was it in? 


Mr, Sj Go . An there many: Hedgen on tlic Side of the Ri 
whers | 


teſw:rth. Thee at 2 bree many Willows but 07 Body migh 


erj. What did did vou 83 
. Redding and Me, 41 — 
t 


He 1 Hedge ? 


Bitte OP be Hedge that 8 Mr... $#orfter's Grow from Nt 
Redding's Ground; I do not, know whether one of them did not ell 
over the Stile; then n hep herd ran after Exglefime and his Son; 

| Redding came up hi 

Mr, Serj 1. Copper, 5 be lay hold of Feel: lene | 
Bettefworth, Whether he laid his Hand upon his Collar, or whit 
| cannot jk bur the Boy 1 ran away. 
Who was it laid hold of the Shoulder ar Collar of the Deceaſed! 
ettefwirth. Redding ; 1 ſaw his Hand: upon the Shoulder or Coll 
the Neceaſed, but I cannot fay poſitively whether be bad him / 


Shoulder or Collar. | 
. per. How long was it after that, that Anneſley came of! 
he Boy was gone but a little way from his Father 


Mr. 
Bette 
whep 2 % came up to his Han * dock i 


* 3 1 
2M 

7 — were N 8 
— 


How came the Note tobe wrote pray ming yi 


EE | 
you thought Mi, Hume wow 


's Dead . 


le/lene and his Son wete a-fiſhingz 1 hy 
"meaſure, 


mfwerth, ber were in the Ground called Mr. Mets Reb. 


wal 
2. D 
ame up 
Court. 
Bet. i 
9, w 
9. D. 
Bet. N 
9. He 
./. þ 


2, W 


ing? 
ng! 


bet, I 
ging a 
Mr Br 


e n 


nN 25 * . Father . 1 


1 | 2 55 


Vards off: e oh game up almoſt together, but 
| cre camt up after; him, che Gun Ds aff der he came up: { law the 
e and 3 the. Lp 1 A. 1 1 rr f 


dcs 


1 5 555 e o us, e 


"Ip + AE 4 hy 


er in a hallower ha hk a little ar here. 1 

rc Set. Gap... Were e and: edging. there 37 os: you ca 2 over ? 
62 No, they ran away before that. 8 | 
Mr. Serj. Gap. Was Epgleftone dead or alive 8 you W up? 


o for a Surgeon, and he went away directly. 

| os Serj 1 N came firſt to the River 78044. 1 do not Knows | 
Mr. 80 Gap. Did eu all chres come away together? 
Bet. Ves, I was coming rather before the o 27%) out, for I'ſaw the 
Man drop, 1 could not lee. the Boy for a good while, for he was in the 


chat ; but 1 ſaw the Boy come croſs the River, and when I came up, 

I faw-that the Net was brought croſs the River. 

Mr. Ser) Gap. How did Eegliflone lie? 

Ber. He lay upon his Face; I lifted up his Head, he groaned pretty 

ache but he could not ſpeak: I ſent the Boy for a Surgeon, but no 
came, 1 

i. Serj. * Was you at the apprehending of the Priſoner 4 


Bet. Yes, 1 
Mr. Serj. Gep. "What Place was it that the Priſoner was in een he was 


aken ? 


here they throw up, Hoops and Iron, and any Sort * old 1 I 
kw him lie upon his Face. | | 
Mr. 1 Gap. Who took him du . 
Bet. I do not know. 
My. Serj. Cap. What did they do with him en? 
Bet. They carried him to the Round- bouſe at Staines. | 
Caurt. When you came to the Place where you ſay he had hid himſelf, 
did be come down of his own Accord ?- Bet. Yes, my Lord. 

Mr. Brown. When you heard the Gun go oft, whoſe Hand was it in ? 
Bet. Mr. 2 
Mr, Brawn. Do * know the Fallon of the Gun when it went off ? 
Bet. No, I do not. ; 
Mr. Too Did you able any Struggle between ann. dee and 
he Deceaſed ? 

Ba. No other than hai ftriving to take the Net away. 5 

fy Do you remember any thing that 0 in the Rountl- Houſe ? 
didthe Priſoner lay any thing there? 

Taty Ves, the Priſoner ſaid he defired to be killed out of the Way, for 
ng accelſary to ſuch an innocent Man's Death.” 


og. 


;Nr.. Brown. What did he tell you belides ? . 

Bet. He ſaid he would have 5 Home for more Men, but Tejeph Red- 

dug would not let him. 

Mr. Breton. What did he want more Men for? 

Bet. To take away the Net. 

9. What Anſwer did he ſay Reading made him to that ? 

bet. I believe it was, that he ſaid we can do it well enough. 

[The Proſ.cutar's Counſel having done with this Witneſs, he was croſi- 
examined as follows. | 

9. Did you ſee Mr. 72 * and Redding before they came up to the 

deceaſed ?=--Bet, Ves, I di 

2. Did you obſerve Mr. Annefley making any Uſe of his Gun before he 

ame up ?--- Pet, 1 ſaw him offer to ſhoot at a Crow. 

Court, How long was that before this Accident happened ? 

Bet. | believe about half an Hour. 

2. Was the Crow flying or ſitting. ?- Bet. Flying. 

Y, Did you obſerve Whether he did ſhoot at the Crow? 

Bet. Not then, he did not. | 

9. How far was you off then? 

Bel. About as far, I think, as when I ſaw the Man killed. 


ing ? 

At. It was ka this Manner, 22 it as if the Gun was with the Aan 
ging a littie Aanting towards the Ground. | 
E Breton. You ſay you ſaw Anneſley = Reading in the other Ground, 
fore they came into that Ground which belongs to Syluefler what 
be they doing there; were they ſtanding, fitting, or what ? 

Bet. They were fitting or lying under the Hedge, I cannot tell which, 
& For what Purpoſe de you imagine they were ſitting or! ying there ? 
bet. I cannot ſay that, I may imagine they came to take the N et _ 
mot imagine any thing elſe. 

9. Did you ſee the Boy go into the River ? 
Ves, and. it was juſt after his Father was ſhot. 

| (Fobn Fiſher ſworn. ] 22 ohes 
Mr. 8 Do! you know the Priſoners at the Bar? 
Eier. I know Mr. Redding. 
Do you believe this to be the Perſon who was along with Mr. Red- 
eu the Time-that Mr, Zggle//one, was killed Look at Mr. An- 
Face, and fee whether that is the Man. 
| Per. I ſee Mr. Anneſfey, but I cannot ſay that he is the Man; 1 thr 
det lie under the Hedge a conſiderable Time, and law a Piece i in one 

eir Bands. | a 

it. Brown, In which Ground were they? doing. 
$ * | believe in Mr. Redding's Ground. 98 th 
. Brown, In what Ground was Eggleſton ? : 
iher He was in Sylvefter's Ground. Bettefworth called to me, and 
| There is Redding running after Egęgleſtone, and Redding laid hold of 
lefore, the Deceaſed, and then came up the other with a Piece; I can- 


þ lay Mabe he tonched him or no. 
ol. 


i 209 perth, 2 Gay 0 b 7 wk F den * 


how.came hen tg come Feb 
pichout . up Ih 1 1 725 85 5 to-his Middi) but we went; 


Bet, He was not dead, but he could not ſpeak. I deſired the Boy | | 


Nirer, and he cut the Net from his Father's Arm, as he ſays, I did not | 


Bet. It was a Sort of a Wathchouſe, a Back-houſe: He. Was in a place | 


E wüde was the Poſition of the Gun when you ſaw him come up run- | 


— 2 N. * "2 p > ; 1 . F 
Court. In what PLLA did Redding * of * 
5 25 1 cannot ſay, I was at ſuch a 
hold of his Shoulder. 57 amet v4 * I 2 . me 18 Y 
Me Bremm Did! Eggleftonet make. awiyt From. bim ak 15 "I 25 
Hider. Nez i ot he, knew: be was out of — that he ought to 
have been fiſhing in; and, there was à Sort of a, Struggle to tale away the 
Net ; and thought that Rediing and. the other Per wil botl ſaateht at 
the Net, and then the Gun went off. W SV 20% . 4 
; Brown. Laavhoſt Hand was the Gun : 
r. Not in Redding s Hand, but in the Hand of thefother-Perfon..... 


* 
r WE 4 


5 150 001 


q 125 he carried the Gun? 
the Gun againſt his Shoulder or no I 00% 


\ | Mr. Brown. How near was he te the Deceaſed ?. + HH 
. F#ifher. 18 11185 [ believe not above the Length of ell ed 
Mr. Serj. Gapper. Did you ſee Fobn Was by eres: you Get 
[up i Fer. e was near the River. an N *. 
Mr. Breum. Did oy Bear the. Boy cry out? _ LOL IST EST 
Fier. Yes, he ſaid his Father — killed; —heſaw me; e eher 
me by my Name, and _ My F ather f is e and 1 on agar og] 
the River. 1 "N47 | 
Mr. Brown. What cliem; became of lane i other rf Tre2d - 
Fiber. They ran any; we hallooed after them, but I Uid not fontk the 
Man was ſhot, tho? J faw/the Smoak and picks the Gun, 1 Ky 12 
2, Who went over the River firſt ? . N 5 47 
4 Fiſher. We were all three pe e 1 canfiot was who was er 
firſt, but I believe I was. | A. Wan t e 
What was ſaid to the Boy hey # s „. wir ” Ao #0. de 
| Fiher. Nothing; only to oy * urgeon. MN ee 
2. Who bid nim 12 . 1 G] roy & oy, 
' Fiſher. Somebod dy 6 4, 1 dit not. 1 believe-it- was Bede oe 


the Boy run away directly. 2 4 nn Ea 
Was there any Surgeon brought there Rios Ne =: en 
5 . Who came there afterwards?? n er * 


3 her. Mr. Sy/vefter.; he ſaw the Deceaſed lyi upon'the Groiirid, bur 
he was not there when the Murder was commi ig. *: _ 
Was you in the Houſe when he was taken 18. · Fiber. Nos. | 
Was you with him before the Juſticeof Peace! 
er. I was examined, but Ly Was not profet whenthe? "other Wahre 
were examined. e 
Mr. Brown. What Diſtance Was” alto between! or) aud . 
"when the Gun went off ? 


Fiſher. One Hundred and Sixty-ninte Wade „ ee is K 
2. Do you include the Breadth of the River ?-- Fiſher. Yes, I do. 2 1 
©  [ Croſo=rxammed.] 


5 Vou ſay you think that both Redding nd Nr march d lee 
Her. I think they did. 
3 you think it was poſible dr Per! to hear what at paſſed" between 
them 

Fißber. 1 could mot hest one Word. 3 TRE, EY} 

9. I would aſk you, whether young Bralbftone, teen his een 
by dir Thomas Reynell, did not ſay to you he believed the Gun did | go off 
by Accident? 

Fiſher. He ſaid he believed it was not done wilfully. Fwas called into 
a Room with Che/ter and Lane: He had Money offered him, in my hear- 
ing, by John Lane; he offered him 100). a Year. Mr. Anneſley aid, . 
He could not give him 1001, but he would give him 500, for he had others 
to do for: Then, ſaid the Boy, I do not care to ſell my Father's Blood; 
but I will do as my Friends direct me; I believe he was in Liquor. 8 

O, What did you ſay to him! 4 

Fiſher. I ſaid, Your Father is dead; the Money will do you good ;-do 
not ſwear any thing againſt him, if you think it was done ele ; 
he faid, The Money will do me good if Thad it; and then ſaid 1 dener 
the Gentleman did not do it wilfully. 

Had you not ſome Converſation together aſter his Exumination-be- 

fore the Juſtice ? - 

Fiſher. I aſked him, after he was examined, What he had done and bow 


| he could ſwear againſt him, when he had Laid ſo and ſo to me; Sy, he, I 
did not know what 1 ſaid. 


2. 555 he did not know what he ſaid, to who? 

Fiſher, I aſked him, how he could ſwear againſt him when he 2 1 
he ſaid to me; ſaid he, I do not know any T hing of the Matter; he Ld 
not remember what lie had ſaid to me. 
| 2; Do you know Mr. Williams the Cler yman EY ers, Ves. | 
Did not you make a Declaration of this to him? | 


us at the T'imehe went before the Juſtice: I ſaid to Mr. //illiams, that Eg- 

| gleſtone told me he really believed that the Gentleman did not do it Welpe 
. Repeat all that you ſaid to Mr William. 

Fiber. That the Boy ſaid to me, Mr, Anneſley had offered him gol. 

a-Year, that the Money would do him good if he bad it, and that he be 

lieved the Gentleman did not do it wilfully. | 


to the Juſtice's ? | 
Fiſher. All the Way he went, he ſaid he believed he did it wilfully, but 
after the Priſoner had been cally with him, an ſaid he believed it Was: 
not done wilfully, ls" "uf 
[Samuel Spluefter „et 1 Yb 1 
Mr. Serj. Gap. Did you ſee the Deceaſed after he was dead? x 17 
Sylvefler. He lay dead on the Ground that I rent near the e, 
I think about the Middle of the Ground. 4 
Mr. Serj. Gap. Do you know how he came dis Death? 5 
99 I was going up to look after my Ground, to ſee if there w was 
any Cattle in it, or any thing amiſs; ——I1 called at the Cock, and drank 
two Pints of Beer, and when I came within, two hundred Yards, or there- 
abouts, of my Ground, I met three Men, who told me old Eggleſtine was 
killed; I did not believe it; they then pointed tomy Ground, and ſaid, There 
he lies; I ſaw ſeveral People there, upon which I thought there was ſome- 
thing more than common, and ſo | went up, and ſaw Tem Eggli tone lie 
dead in my Ground. 
Mr. Serj. Gap. Do you know where the Priſoner Anniſley was taken ? 
1 


Sylveſter. 


1 


dee ag we . 


Ine Way Was not you uttentive at u e to ſee in — rv 
Fiſher. It may be this Way, or this W992 ft 10 <a — a 


Fiber. Ves; and I told him what I now ſay, I mean what paſſed between 


Mr. Brown. Did not he ſay it was wilfull y done, as — were going, along 
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out of the Place. PO WE 4 
Mr. Brown. What Sort of a Place was it he was found in 


| = It was a Place to put odd Things in: It was not boarded up to 
the Top. | LP [oth N 


9. Did he come down voluntarily, or was he pulled down ? 
Mr. Brown, Did you hear him lay any Thing at that Time ? 

. $4, I did not hear him ſay any Thing ; I bel 

he trembled and fell down behind the Door. JEEP 


Ms. Brown. Did you ſee him at the Rownd- Houſe ? 


5 .. No, I did not, for I was gone to ſearch after the other Priſoner, 


ing. N 
Mr. Serj. Gapper. 


Was you at Laleham before the Juſtice? 
Syl. Yes, 1 Was. 


Mr. Serj, Gap. Had not the Boy been drinking, and did he not ſleep 
Hour; I do believe 


before he went in to the Juſtice?  _ 
$y/, 1 believe he did, for about three Quarters of an 
he had been in Liquor, but he was refreſhed afterwards. 
| [ Upon the Croſs- Examinatio 


9. Have you not received Money to pay the 2 for attending 


bas on this Cauſe the laſt Seflicns, and from whom; : 
$yl. Yes, I paid ſome of them, I think it was by Mr. Grffard's Di- 
rection, who ſubpcena'd me up; I aſked him who was to pay me; he ſaid, 


I ſhould be paid Half a Crown' a _ for my Time, which was as much | 


as he thought 1 could earn at my Buſineſs, 
2. What Buſineſs is this Gif d of ? 
yl. He is a Stranger to me. | . | 
Do you know who he ſaid he was employed by? 
Sy. He ſaid he was concerned for the King. 1 
Did you ſend Notice of this Accident ta any Body as ſoon as the 
Man was killed ?---Sy/. No:: 
Q.: Do you kiiow Mr. Williams ? 
Sy. Yes, I know him, but I never was in his Company upon this Oc- 
caſion. wy 1 ate 4 ' 
©, What Buſineſs does young £ggle/tone follow ?. 
$yl. 1 cannot ſay what Buſineſs he follows, I believe he draws Beer now. 
How long have you known him ? Ls. | 
$yl. I have known him five or fix Years, 
What Buſineſs was he bred to? Vs 
Hl. Sometimes he would be out at Service, and ſometimes he would be 
with his Father in the Buſineſs of a Carpenter, 
| . Where does he draw Beer now ? | 
H.. I think it is at Mr. J/illiams's, at the I bite- Horſe, in Piccadilly. 
But this is not the Williams I was ſpeaking of before. | 
. Have you never been in Company with this Gentleman, and had 
ſome Converſation with him about this Affair? 


H.. I have been at the Gentleman's Houſe in Piccadilly ſince this Bu- 


fineſs has been in hand, but never before; and I have been in Company 
with the Gentleman there, but never had any Talk with him about this 


Trial. | 


Jg. Did you ever ſee him at Staines ? | | 
Sy. I ſaw him in the Town of Staines, I believe, about a Week after 
the Accident happened. | | 
Have you ſeen the Boy, Eggleſtene, there ſince? 
Fl. I never ſaw him at Staines afterwards. 
What, he has lived with Williams ever ſince ?---Sy/. I cannot tell. 
I aſk you whether you have not ſeen him at Williams's Houle every 
Time vou have been there ?---Syl. Yes, | believe I did. 
Mr. Serj. Ga per then ſaid, they would reſt it here; and having ob- 
ferved upon r concluded with ſaying, he hoped it had fully 
made out the Charge againſt the Priſoners; that the Ground where the Man 
was killed being tne Property of Sylveſter, the Priſoners were Treſpaſſers 
by coming into it, and therefore anſwerable for the Conſequences, That 
28 to Mr. Annesley, there was net only implied, but expreſs Malice proved 


| 


upon him, for that after he had killed the Father, he was for beating out | 


the Son's Brains, only becauſe they would not let him and the other Pri- 


ſoner run away with their Net. | 
Court. Mr. Annesley, you are indicted in a very unhappy Caſe, what 


e {have you to ſay for yourſelf ? 


Mr. Annesl:y My Lord, I am very unable to make a proper Defence, 
-baving by the Cruelty of thoſe, whoſe Duty it was to protect me, been 
deprived of the ee of an Education I was entituled to by my Birth. 
Al II know of the melancholy Accident in Queſtion is, that on the un- 
fortunate Day mentioned in the Indictment, I went out with my Gun, in 
Company with my innocent Fellow-Priſoner, to ſhoot Sparrows, as I uſu- 


ally did. As we were going along, Mr. Redding, who is Game- Keeper | 


to the Lord of the Manour, ſaw ſome People a-poaching within the Roy- 
alty, upon which he propoſed to goand ſeize their Nets. I followed him, 
the Deceaſed threw the Net into the River, and the Boy jumped in to pull 
it acroſs, to prevent which I ſtooped to "= hold of one of the Ropes that 
trailed upon the Ground, and at the ſame Initant, the fatal Inſtrument I 
had in my other Hand, hanging by my Side, went off without my Know- 
ledge, and to my great Grief as well as Surprize. My Behaviour, im- 
mediately after the Accident, was, I hope, inconſiſtent with a Temper 
that could murder a Man I had never ſeen before, without one Word of 


Provocation. | ; | 
Whatever may be the Determination of your Lordſhip and the Jury, 

great as the Misfortunes of my Life have been, I ſhall always conlider 

this unfortunate Accident as the greateſt of them all. 
Court. Mr. Redding, what have you to ſay for yourſelf ? | 
Teſeph Redding. My Lord, I am Game-Keeper to Sir John Dolben, 


Lord of the Manour of Yeoveney. On the firſt of May laſt, in the After- 


| 


2 Caſting-Net, upon which I id zo Mr, Annesley, I would go and endea- | 
# He makes a confiderable Figure in the next Trial but one, 


noon, Mr. Aunesley and I went out a-walking; we ſaw a Crow, and Mr. 
Annesley made an Offer to ſhoot at her, but I called to him not to fire, for 
that ſhe was too far off: Soon after | ſaw Eggleftone and his Son fiſhing with 


Hl. 1 do not know whether they pulled him down, or helped him down. 


eve he was ina Fit, for 


% James Anneſtey, . 14106 8. U. ( 
cdyg ten He was taken In a back Building belonging to Mr. Redding's 

Houſei þ was ſearching the Rooms myſelf, and heard the People ſay, Here 
be is; and I ſaw Mr. Anng/ey, who is the Gentleman there, come down 


our to take their Net away, a3 it wis my Duty-to do; wecordingyq| 
went up to the Deceaſed, and demanded the Net? which he refuſed ant! 
| liver to me, and'threw it into the River, one End of the String bein abou. 


his Arm; I then laid hold of the String, and pulled, Whilſt the Bo *. 


deavouted to draw it croſs the River, and preſently I heard the Gun goaf 


| (my Back being towards Mr. Annesley), and ſaw the Man fall down. 
ſaid to Mr. Ann. ly, T hoped he had not ſhot the Man ; he faid Na, 1 

turning up the Flap of his Coat, we ſaw he was ſhot; upon which M 

Annerley cried out, What ſhall 1 do! and expreſſed ſo much Concer, 


that I am ſure it was quite an accidental Thing. | 
Mr. Hume Campbell, of Counſel for the Priſoners, ſaid, that althougk 
he knew by the Courſe of the Court at the Ol. Bailey, be was not at I 
berty to obſerve upon the Proſecutor's Evidence, yet he apprehended, thy 
for the Eaſe of the Court, ke might juſt open the Nature of the Deſene 
without making any Obſervations upon it. ; OR ! 
That the Defence which the Priſoners inſiſted upon was, that the Gy 
went off merely by Accident; that Redding was Game-Keeper to Sir 2 
Dolben, Lord of the Manour of Yecveney, and had a proper and legal Ds 
utation for gens of Nets and other Engines, for deſtroying of Gan: 
That the Deceaſed and his Son were poaching with a Caſting- Net with 
the Manour ; that Mr. Annesley went in Aid of the Game- eeper ; al 
therefore the Priſoners being about a lawful Act, were not ſo much x 
Treſpaſſers, and the Death that was the accidental Conſequence of the ns A 
a would, in Point of Law, make Mr. Annesley guilty only of Chance 


©, = 


Hand that is? 


EZ Was not this Williams down before the Juſtice ?--Syl. I do no: know. 


| [Mr. Thomas Staples ſworn, ] 
| 85 Do you know the Manour of Yeoveney f oo 
r. Staples. Ves: I am Deputy to my Father, who is Steward to $i 
22 Dolben, as Lord of the Manour under the Dean and Chapter of Wi. 
minfl.r, | Ag” 
Mr. Serj. Gap How do you know this to be a Manour ? 15 
Mr. Staples. I have the Grant of the Manour from the Dean art 


© we 


Chapter in my Pocket. 


Mr. Serj. Gap. Are there any Copy-Holders? _ | 

Mr. Staples. Yes, I have admitted ſome Copy-Holders ; I know ity 
be a Manour, becauſe I have held one Court there for my Father, al 
have ſeen him hold ſeveral. | | 

Mr. Serj. Gap. Is there "7 Manſion-Houſe belonging to this Manor} 

Mr. Stap!cs. There is a Manfion-houſe belonging to it, which 1 thiak 
is the Houſe that Mr. X. dding lives in. | 

Mr. Serj. Gap. What Coutt was it you held there? 

Mr. Staples A Court Baron, 

| I [Mr. Thomas Burlingſon ſworn. ] 

2, Mr. Burlingſon, look upon this Deputation. Are you a ſubſcribing 
Wimeſs to it? If 9p are, did you ſee this executed, and by whom! 

Mr. Bur. Yes, Sir, that is my Name; I ſaw Sir Jobn Dolben execur 
it; this is his Hand and Seal. | 

Crurt, Was it executed at the Time it bears Date? 

Mr. Bur. Yes ; I believe on the very Day. 

5 [Mr. James Edmonds ſworn.] 
2. Mr. Edmonds, look upon that Endorſement, do you know whl 


. Q = 


PL 


2 


Mr. Edmonds. My Lord, I went to the Clerk of the Peace for th 
County of Middleſex, and heard him acknowledge this to be his Hand, a 
that it was entered according to the Act of Parliament. 

Mr. Serj. Gap. Did you 2 any Entry of it ? 

Mr. Edmonds. He ſaid it was entered, and acknowledged this to be hi 
Hand, and told me that was ſufficient. 

2. My Lord, we pray the Deputation may be read; we will ſend iu 
the Clerk of the Peace to bring the Book itſelf where it is entered. 
The Clerk reads. Signed J. Dolden, dated the 2d of July, 1741. 
0 K NOW all Men by theſe Preſents, that 1 Sir John Dolben, of Ni 
don al. Finden in the County of No: thampton, Baronet and Doctard 
Divinity, Lord of the Manour of Yeoveney, in the Pariſh of Staines, i 
the County of Middleſex, by Virtue of the ſeveral Acts of Parliamett 


” 


AD DAS >>A0 >> 1c, ttc 


lately made, for the Preſervation of the Game, have made, nominatch Re 
authorized, conſtituted, and appointed, and by theſe Pretents do mals 

nominate, authorize, conſtitute, and appoint, Joſeph Redding, 

Younger, of Yeoveney aforeſaid, in the ſaid Pariſh of Staines and Count E. 
of Middleſex, Huſbandman, to be my Game- Keeper of and within nf D 
Manour of Yeoveney aforeſaid, of all and all Manner of Game, of wh 9. 
Kind or Nature foever, which now is, or hereafter ſhall be, upon d D. 
within the Bounds, Limits, or Precincts of the ſame, with full Po tell tl 


and Authority, according to the Directions of the Statute in that Ci 
made and provided, to kill any Hares, Partridges, Pheaſants, Fiſh, 


Bounds, Limits, and Precincts of the ſame: And alſo to take and (cit 
all ſuch Guns, Grey-Hounds, Setting- Dogs, and other Dog 
Hare-p'pes, Snares, Low-Bells, Ferrets, Tramels, Hays, Tunnt 
or other Nets or Engines, for the taking, killing, or deſtroying ® 
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Hates, Partridges, Pheaſants, Fiſh, or other Game, within my t 
Manour, and the Precincts thereof, that ſhall be kept or uſed by if 
Perſon or Perfons, not legally qualified to do the fame: And furthe!! 
act and do all and every Thing and Things which belongs to the Ol 
of a Game- Keeper, purſuant to the Directions of the ſaid Act of Pak 
ment. And laſtly, I do direct that the Name of the ſaid Fo/eph R 
be entered as ſuch Game Keeper of my (aid Manour, with the Cle 
the Peace for the ſaid County of Middle/ex, purſuant or Weg 
Act or Adds of Parliament in that Caſe made and provided. In Win 
whereof, | have kereunto ſet my Hand and Seal, the ſecond D! 
© Juiy,in the Year of our Lord 1741. F. DOLB# 
Sealed and Delivered, being firſt ; 

duly ſtamped, in the Preſence of 

James AFFLICK, | 

Tuo. BukLinGsoN. — $92 
AMiddl:ſex. Theſe are to certify, that the Name of the within mentis 
Jeſepb Redding is this Day entered in my Office, pucſusmͤ! 
the Statute in ſuch Caſe made and provided. Dated this? 
Day of Fanuary, 1741. 


P. WALTER, Clerk of the Peace, Mid 
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a ** nid 3 — N 


3 
Soo als 


in ie Redding the Elder ſworn.} 7 
ol Do you 45 Place Where this unhappy Caſe happened? 
abou * ine. Tes. 4 5 2 = ED 
— 2. Give an Account of what you know. 3 | 
poof Red, 1 was in the next Field, called Chantry Mead. This, where the 
vn. Accident happened, is called the Hare Mead. e 
©, by | Wat Manour is it in ? 2 | 
th My It is in Nene Manour, which belongs to Sir John Dolben. 
Accra 9. Where were you when this happened? 
6 7 2. [| was in Chantry Mead. _ 
thous 2 How far were you off then 975 | 
at I; © Red. As near as I can gueſs, it is about forty Pole. 
xd, the L. What did you obſerve there? _ „ 
efence, Red. 1 faw my Son and Mr. Anneſſey coming up.—I did not know who 
they were till they came up. 
Did you ſee them immediately after the Accident happened? 
ir alk Red. Yes, preſently. 
al Dy 


2 did they behave upon this Occaſion ? 


faid he was afraid the Man was killed ; and he faid to Mr. Anne 


They were ſo troudled they could 127 wag or ſpeak: My on | go A 
A , How about Eight o'Clock. 
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| Pf. T have known him theſe eight Years, and he has been frequently 


.at my Houſe. | | | 1 
2. What Character has he ?---=Doufe#/l, I cannot ay much in his 
Behalf; his Father could not manage him at all. 1 8 ; 

What Buſineſs did he follow þ 
By. His Father was a Carpenter, and he worked with him. 
©, When did he leave Staines ? HS IN 
| Duff. Soon after this Accident happened, 
O.: Where has he been ever ſince? | 2 
Huf. I have ſeen him at the I bite Horſe in Piccadilly ; and J heard at 
Staines that he was ſent for to London. r ; 
9. Did the Man at the J/hit: Horſe. come down for him to Staines ? 
Duf. I did not ſee him there. | 
Mr. Serj. Gapper. You ſay he was at your Houſe; who gave you Di- 
rections about adviſing him to ſpeak the Truth? | 
D. Nobody: Mr. Abraham Eggleſlone adviſed him the ſame Thing. 
Who was there? | 
uf. Nobody but Mr. Abraham Eggleflone and myſelf; I was deſired to 
and ſee how the Man came to be killed, and John Eygle//one came to me 


Mr. Serj. Gapper. You ſay he could not ſay it was wilfully done; ſo 
Duf. No, he did not ſay it was. 


17 did you do it? Mr. Annefley ſaid, I did not think of the Gun's going off. 

uch a You ſay you ſaw them coming up; did you obſerve them when the he did not ſay it was accidentally done. 
of thy Accident happened ? : pr pa 

hance. Red. Yes, I looked at them all the while. 


-9, How was the Gun carried when it went off? 


bel.] He had it in one Hand, as | have the Sword now. 
Did he expreſs himſelf concerned? | 
A1 He was ſo concerned, that he did not run ten Pole before he fell 
down, and beat himſelf thus upon the Belly, and ſaid, What have J done ? 
; 12 you ever hear of any Quarrel between him and this Man ? 

. Never. | 
Mr. Serj. Gapper. [on the Croſs-Examination.) Where did you ſtand 


vit u when the Accident happened - Redding. In Chantry Mead. 

t. ul 9. Is there not a Hedge between Chantry Mead and Hare Mead? 
Red. Yes, I believe there is. | 

nour} 9. How could you ſee through the Hedge ? 

| thick Red. It is a new Hedge not above a Yard high, and I could ſee any 


Thing that was doing there as clear as I can ſee you. 
Was A»nefley with his Face or his Back towards you? 
Red. He was Side-ways to me. 
Mr. Serj. Gapper. Why Chontry Mead is North of Hare Mead; then 
his Face could not be towards you | | 
Red. No, I ſay his Side was towards me. | 
Mr. Serj. Gapper. You were ſpeaking as to this being a Manour; how 
do you know it to be a Manour ? | 
d. Becauſe there have been Courts kept there. 


Mr. Serj. mo By whom ?---Ridding. By Sir Jobn Delben. 


What is Sylveſter ? ---Redding. He occupies this Ground: I lett 
whot the Farm to Sanders, and Sanders letts it to him. 
9. On which Side of Hare Mead does the River lie? Is it Eaſt, Weſt, 
or the North, or South ?--- Redding. It is about South. 
xd, al , Does not this River belong to another Perſon ?---Redding. No. 
Has not Sir John granted the Fiſhery to any Body ? 
Red. I rent the Fiſhery ; the Fiſher e to me. 
be bi . Do you depute your Son to lool after this ? 
Red. No, Sir John Dolben deputes him. | 
end le 9. How came Sir John Dolben to appoint your Son to be Game- keeper? 


Red. Becauſe they robbed me daily. 
' 9. Have you aſſigned that Fiſhery to any Body ? 


Thanh Red. No, I have not. 

4ord 9. Who owns the Land on the other Side! 

nes, it Red. | believe my Lord Dunmore is the Landlord. 

jament 2. Was you ſtanding up when the Gun went off, or ſitting ? 


Red. | was ſtanding up. 


[ Hilliam Duffell ſworn. ] 
I * 6h know Fohn Eggle/tone, the Son of Thomas Eggle/lone ? 
uf. Yes. | 
of a you ever had any Converſation with him about this Matter ? 

Duf. Ves: On this Occaſion he was at my Houſe ; I defired him to 
tell the Truth: He ſaid he would; and then told me, that as he and his 
Father were fiſhing, they ſaw the Priſoner, Redding, coming up ; that he 
deſired his Father to give him the Net; and he would run away with it, 
but his Father would not let him; that then Redding came up and de- 
manded the Net; that Thomas Eggleſtone ſaid he ſhould not have it, and 
then threw the Net into the River; and in the mean time the other Gen- 
tleman came up, and ſhot him; that John Eggleſtone jumped into the Ri- 
ver, and cut the Line of the Net, to pull it out on the other Side; and 
that when the Gun went off, and his Father dropped down, Mr. Redding 
ſaid to the other Gentleman, Lord, Sir, what have you done ! and then 
they both run home. Mr, Abraham Eggl:/fone, who was preſent, aſked 
him, if he ſaw Mr, Anneſiey pull the Trigger of the Gun; and John Eg- 
gleſtane anſwered, that he could not tell. | aſked him, if there was any 
Quarrel or Words that had paſſed between them, and he ſaid No.—I ſaid 
It was very ſurpriſing to me, that this Gentleman ſhould come and ſhoot 
his Father, and nothing more paſs between them : I then aſked him, in 
What manner he held the Gun ; he had a Stick in his Hand, and ſhewed 
in what manner the Gun was held in his Hand, thus (in bis Right-hard, 
the Arm hanging down near the Pocket, ſome Inches ow his Body, and near 
upon a Level; which was the ſame Manner that old Redding ſaid the Gun 
was 1 I aſked, if he thought he did it wilfully ; he ſaid he could 
not tell. | 

9. How long was this Diſcourſe after this Accident happened ? 

Duf. About four Hours. 

Q; Did you ever ſee this Jobn Eggleſtone before, for he ſays he knows 
nothing of you ? | | 


Mr. Brown. Do you apprehend he had hold of the Gun by the Barrel, 
near the Lock ? ; ne 


Juſt as I may hold this Sword. ¶ Helding it in bis Right Hand, Duf. 1 underſtood by Eęgliſtone's manner of holding the Stick, that he 
hanging down near the Pocket @ few Inches from his Body, almoſt upon a Le- | meant that Mr. Auneſſiy had hold of the Gun about the Middle of the 


Barrel. 
| FFobn Dalton ſworn.] | 

D. What Diſcourſe had you with young Eggliſtone? 

Dalton, On the Sunday, when the Priſoner at the Bar was carried to 
Laleham, to be examined, I went there: The Company dined at the Grey 
Hound at Lalebam; I ſtaid and drank half a Pint of Wine there, and im- 
mediately afterwards John Eggl ſtone came to the Door, and called me out 
of the Room, and ſaid he wanted to ſpeak with me. When I came out, 
he ſaid he wanted to aſk my Advice concerning this Accident: I ſaid, I 
wonder you ſhould aſk my Advice, when you have Relations to adviſe 
with; he ſaid, I thought fit to aſk you, as you are my Maſter. While 
we were talking, Samuel Sylv;/ler came out, and ſaid I was perſuading the 
Boy to ſell his Father's Blood: The Boy ſaid, What do you mean, you 
Fool you? My Maſter js perſuading me to no ſuch Thing. I then afked 
him, whether he thought it was accidentally done or not; he ſaid, he be- 
lie ved it was accidental, rather than any other thing. I ſaid to him, Well, 
if you think ſo, you will be examined when you come before Sir Thomas 
ways I defire you would not forſwear yourlhlf, but be very careful what 
you ſay. | ü 
9. What CharaQter has the Boy ? 

Dalton. He was very irregular, and uſed to lie out. 

How do you know that f- Dalton. He was my Servant. 
What Trade are you ?---Da'ten, I am a Butcher, 

Mr. Serj. Gapper. You ſay he has a bad Character; do you think he 
would forſwear himſelf ? 1 

Dalton. | can ſay nothing to that. | 

Mr. Serj. Gapper. When was it you had this Diſcourſe with him ? 

Dalton. On the Sunday, at the Grey Hound at Lal:ham. 

Mr. Serj. Gapper. Was there any Talk of Money then! 

Dalton. Yes, the Boy ſaid he had been offered Money. 

D. But you ſay, he ſaid he would not ſell his Father's Blood 3 

Dalton, No; I ſaid Samuel Sylveſter came and ſaid I was perſuading him 
to ſell his Father's Blood; and the Boy ſaid, My Maſter did not perſuade 
me to any ſuch Thing. Eon oa 

Mr. Serj. Gapper, Are you ſure that this is true? 

Daiton. Yes, I am; I think I am in my Senſes, 

Mr. Serj. Gapper. What did you ſay to him afterwards ? 

Dalton. I told him, he had loſt his Father, and had no Friend to take 
care of him, and he knew beſt what he had to do, 

©, Did not you ſay it was better to take Money, than hang the Man? 

Dalton. No; I ſaid, I thought, by what he told me, that the Man was 
in no danger of being hanged; and therefore he had better take Money 
than endeavour to hang a Man, that he thought did net do it deſigned] y. 

(Mr. Higgs, belonging to the Clerk of the Peace, being ſworn, produced 


_ the Book wherein all the Game-keepers of all the Manours in the County of Mid- 


dleſex are entered; / Reads) Sir John Dolben, of Northamptonſhire, Baronet, 
to Joſeph Redding the Younger, dated 2 July, 1741. Entered 29 Ja- 


nuary, 1741.) 
[Mr. Richard Chefter ſworn. ] 

Give us an Account of what you know of this Matter. 
Cheſter. I drove the Chaiſe from my own Houſe to the Red Lyon at 
Brentford, and then to the Grey Hound at Laleham ; I went up to young 
Eggleſtone, and aſked him, how this unfortunate Thing happened; whe- 
ther it was done deſignedly, or happened by Accident. | | 

, Where was this? : „ 
Cheſter. 'l his was at Lalebam He ſaid he believed it was accidental; 


Thing wilfully. 

I; Do you know any Thing with reſpect to the Net? | 
Chefter. | think he ſaid Mr. Anneſley was ſtooping to the Net, in order 
to take it, and the Gun went off, | 
2; Did he fay any Thing how Mr. Annefley held the Gun? 

Cheſter. I had the Chaiſe-whip in my Hand, and deſired him to ſhew 
me how Mr. Auneſiiy held the Gun; he took the Whip in his Hand, and 
held it ſo, {which was much the ſame Poſition as Redding and Duffell ſaid 
the Whip that he held it. | 

Mr. Brown. Did you ſee the Wound ? Where was the Wound ? 
Cheſter. | underſtood it was ſomewhere about the Hip. 


Mr. Brown. I aſk you, whether you think he could have ſhot him in 


| 


the Hip, if he bad held the Gun that Way ? 
| | Cheſter, 


for he did not believe any Gentleman in cool Blood would do any ſuch 


he bold it in) I think it was rather nearer the Handle than the Middle f 
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Ober. 1 think he could not have ſhot him there, if he had Held it any 


, Brown Pr k Money 
r. Brown, do you know of any 
ſon in your Preſence Ae — wma Cbofter, No. 
Mr. Broun. Nor any Reward of any Sort? EPS 4 
Cbeſter. No. My Lord, I bad forgot to mention one Thing. After 
this, Egglefone ſpoke to Mr. Anneſley the Priſoner, and ſhook Hands with 
him; and Zggle/lone ſaid, he was very for 
ſaid, he did not think he | 
Wine to him. Sails | 
Court. Did they ſhake Hands, or drink the Wine firſt ? 
Che/ter. Both at the ſame Time, as near as could be. | 
Mr. Serj. Cann Did you ſee this ?——GChefer. I did ſee it. | 
Mr. Brown. Laſk'you, whether the Priſoner at the Bar is not married 
to your Daughter-in-Law? M | | | 
beter. My Lord, if your Lordſhip thinks I ought to anſwer this 
veſtion, I will. ON" 8 . T8 
Court, The Relation is very ſmall ; but if they inſiſt on their Queſtion, 
u muſt anſwer it. 75 BY 44] | | 5 
Cheſter. The Priſoner is married to my Daughter- in- Law. | 
| 2 They aſk this Queſtion in hopes of its being of Service to them in 
another Affair, for it cannot be of any in this; though I hope he has got 
a very good Wife. | | e 
35 John Pater ſon ſworn.) 8 | 
Coroner's Inqueſt upon 


9. Mr. Paterſm, I think you did attend the 
5 Jn behaved then, 


this Occaſion ; pleaſe to give an Account how Eggle/tone 
and what he ſaid. | | e 
Mr. Paterſon. My Lord, I will ; but firſt beg Leave to make an Apo- 
logy for appearing as a Witneſs on behalf of the unhappy Gentleman, for 
whom I am concerned as an Attorney: I do it becauſe in an Affair of fo 
cat Confequence to him, I think he has a Right to my Evidence; and 
I do it with leſs Scruple, as I am his Attorney without Fee or Reward. 
My Lord, on the 4th of May I went to Staines, to attend the Coroner's 
Jury; though, as 1 had not Time to enquire into the Fact, and prepare 
for Mr. Anneſley's Defence, I could do him but little Service, mcre than 
by croſs-examining the Witneſſes for the Crown, and making Obſerva- 
tions on their Evidence z one of the Witneſſes was John Eggleſtone, who 
has been examined here.— 

Court. As to any Thing in his Behaviour, you may give Evidence; but 
not of any Thing that was reduced into Writing. 

Mr. Pater ſon. 4 can only ſpeak as to what he ſaid before the Coroner; 
and I admit the Depoſitions, taken at that Time, were reduced into 
Writing by the Coroner or his Clerk. | 

[Mr. King, the Coroner, ſworn, who produced his Minutes of the Depo- 

2 | fitrons made before him.] N 
Mr. Serj. Gapper. Were theſe drawn up when Eęgleſlene was examin- 
ed, or afterwards ? | 
Mr. King. They were not drawn up afterwards ; they were drawn up 
at the ſame Time. | t | 


J Read them as far as they relate to John Eeggleſtone. 
Mr. 


Serj. 250 Did Eęgleſtone ſign his Depoſition ? 
Mr. King. He did not. 


Mr. Serj. Gapper. As this Gentleman is Coroner, what he has taken 
down ought to be ſigned by the Deponent; and if it is not, I humbly ap- 
prehend it cannot be read. . 7 60 

Counſel for the Priſoner. The Gentlemen may chuſe whether they will 
have the Minutes read, or whether we ſhall give parole Evidence, to prove 
what Eggleſtone ſaid at that Time. 

[The Courſel for the Proſecutor preferring the Minutes, they were read, 

| and are as follows :] 
: May 4, 1742. 
[ Depoſitions relating to the Death of Thomas Eggleſtone, who was ſhot in the 
Pariſh of Staines, in the County of Middleſex. ] 
Ohn Eggleflone, Son of the Deceaſed, living at Staines, faith, That 
on Saturday, the iſt of May, he and his Father went a-fiſhing in one 


Sylveſter's Grounds ; and ſays, that one Jeſeph Redding came up, and laid 


hold of his Father, and demanded his Net; upon which his Father ſaid he 
ſhould not have it; then the Priſoner, James Annesley, came up, and ſaid, 
Damn your Bl:od, 8 your Net, or you are a dead Man; and, upon 
his Refuſal, the Friſoner held up his Piece to his Shoulder, and preſented 
his Piece to the ſaid Eggle/tone, near to the middle Part of his Body, on 
his Left Side, and ſhot the ſaid Eggieſtene, who died preſently. after. 
Says, the Gun was cocked before he came, and that the Piece went off 
before his Father's Refuſal to deliver the Net. He ſays, the Deceaſed 
clapped his Hand to his Side, and ſaid, You Rogue, you have jhot me, I am 
a dead Man. T hat after the Diſcharge of the Piece, his Father dropped 
inſtantly. Says, that when he ſaw his Father ſhot, he took his Knife and 
cut the String of the Net, and jumped into the River ; upon which the 
Priſoner ſaid, He has get the Vet, and went. to ſtrike at him with the Butt 
End of the Gun; and ſaid, Let us go on the other Side of the River, and 
fetch it. Says, That Redding had hold of the Deceaſed by the Collar, 
when the Piece went off. Says, he was not offered any Money by any Body. 
Ceunſel for the Priſener. This is the 4th of May, and he now ſays, that 
on the 2d of May he was offered Money at Latham. 
Mr. Serj. G-pper. Are thele all the Minutes that you took? 
Mr. Xing. My Clerk was there; theſe were all that he mentioned that 
he took: If I may ſay any Thing more from my Memory, I will do it. 
Then we will go upon the parole Evidence, | 
r. Serj. Gapper. When an Officer has taken Things down in Writ- 
ing, it is of dangerous Conſequence to admit parole Evidence to be given 
of the ſame Things. 
A: We do not inſiſt upon it. 
(The Reverend Mr, . Lilliams ſworn.) 
9. Sir, do you know John Fiſher £ Milliams. Yes. 
9, Had you any Talk with him about Egg/:/tore's being killed ? 
IFiiliams. I happened to be at Lalebam, and heard the Depoſitions that 
were made before Sir Thomas Re, nell: Fiſber ſaid, if he was examined be- 
fore the Juitice, he would declare what Zggle/tone had ſaid to him. 
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being offered d by any. er- 


for what had happened; but 
did it delignedly; and then drank à Glaſs of 
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1 Do you knom how this young Man K rleftoni Bent came from Stein; : 
Londen, and who hab had the —— * n - 


William. I know nothing but by Hear-ſay, ons 
Was you never at the White Horſe in 77 We: 


— 


1 M illiams I never was there fince this Accident. | 


3 ger e i 
| Mr. Serj. Gapper. My Lord, this is another Perſon 
contradiCt the Evidence of Eggl:fone, in what he faid with reſpe& to the 
| Poſition ya of Gp | „ 
5 Priſoner's Counſel. Eggleſtone ſaid the Gun was pointed downward, N 
we 40 ſhew _ from 1 Nature of the Wound, that it was = 
impoſſible it ſhould be ſo; for the Wound is flanting upwards. , 


| AN James Bethune ſworn.) _ 
©, Sir, you are, I think, a Surgeon at Brentford: 
Body of this Eggleſtone that was killed at Staines? - 
r. Bethune. On Sunday, after the Accident, my Lotd, I happened i 
| be at Laltham, and Sir Thomas Reynell gave me Leave to come in and hey 
the Depoſitions : I was afterwards ſent for by Mr. Perkins, a Surgeon u 
Staines, to attend at the opening of the before the Coroner; then 
were ſeyeral of the Coroner's Jury in the Room. I found the Wound @ 
the Left Side, about an Inch and an Half below the Ridge of the Hips 
bone : The Wound I apprehend to be about an Inch and an Half wide; 
found it went into the Cavity of the Belly, F | be 
2. Did the Wound go upwards or downwards into the Belly! 
* , Bethune. When I found it went into the Cavity of the Belly, I remen. 
bered in what Manner Zggleſtone held the Gun when he was before Sir 
Thomas Reynell, to ſhew how Mr. Annesley held it when he fired: Im 
| member very well he held it to his Shoulder, flanting downwards; I a. 
tempted to put my Probe into the Wound, in the {ame Direction as h 
deſcribed the Gun; but there was no Paſſage for it in that Poſition ; i 
would not go in downwards: Then I put it in, in this Manner, crots the 
Belly, and it went in without Obſtruction, and then upwards, and it went 
in with the ſame Eafe, in this Manner. I obſerved ſeveral large Bliſters, ful 
of black Serum on the Right Side, oppoſite to the Place where the Shot went 
in; the Bliſters, which, were on the oppoſite Side, were three or four Incha 
higher than where the Wound was the Wound was on the Left Side, an 
the Bliſters on the Right: When I found this was ſo plain to me, I deſire 
it might be as plain to the Jury, and every one there, as it was to myſelf, 
becauſe this was a Matter of Fact, and not of Judgment; and I deſirei 
the Foreman to come and put the Probe in, and try; he did fo, and 
found the Wound as [ have deſcribed it: I was the more careful in this, 
becauſe I had obſerved the Evidence that the Boy gave on the Sunday, ani 
there was ſome Variation between that and the Nature of the Wound; 
therefore I defired them to take the more Notice of it; and ſaid, Gentle. 
men, 1 ſhall have Occafian to ſpeak to this by and bye, and therefore I defire yu 
would mind what I ſay to you. ae? 
O. What do you think thoſe Bliſters on the other Side were occaſions 


ed by? 


Bethune. I apprehend they were occaſioned by the Force of the Powder; 
and that if the Shot had gone through, it muſt have come out three of 
four Inches higher on the other Side than it went in. 

Mr. Serj. G:pper. According to your Account, could he, holding the 
Muzzle of the Gun upwards, have made this Wound? 

Bethune. He could not have made it with the Muzzle downward. 

©. Did you obſerve how the Wound was upon the Bone, and whe 
ther there were any Shot remaining in the Wound ? 

Bethune, No, Sir; but I found ſome Shot in the Cavity of the Belly, 

Mr. Brown. Now the Queſtion is, Whether the Shot, coming upon this 
Bone, might not be thrown upwards ? 

Bethune. No; for the Shot went through the Bone, ſo that the Gun 
muſt have been held obliquely, pointing upwards: The Shot could 
not have gone through in that Direction, if the Muzzle of the Gun had 
pointed downwards. This is not Matter of Judgment, but I have given 
you Demonſtration of it. | 

Mr. Serj. Gapper. You ſay the Wound went from the Left Side to the 
Right, and that if the Muzzle of the Gun was downwards, the Wound 
would be in the ſame Manner ? 

Bethune, Certainly, Sir; if the Muzzle of the Gun is held downward, 
the Shot cannot go upward. | 

Foreman of the , Fo He makes it appear, that the Priſoner could not 
hold the Gun to his Shoulder, but that it was held horizontally; and 
that it was impoſſible for him to wound him in the Manner the Boy has 
deſcribed, if the Muzzle of the Gun had been pointed downward. 
Bethune, I beg Leave to ſpeak a few Words more to your Lordſhip. 
While I was giving in this Evidence before the Coroner and his Jury, if 
our Lordſhip remembers, I ſaid I had ſhewed them how the Wound was; 
therefore I deſired them to conſider, how conſiſtent it was with the Evi- 
dence that Mr. Aggleſtone had given: I believe I proved it to the Coro- 
ner's Jury, and others that were there, that it was impoſſible it could be 
done in that Manner, if the Gun was held, as he ſaid, to his Shoulder; 
upon that he comes up again, and, ſays he, The Gentleman ſtooped when 
be did it. | 
Ceunſel for the Priſoner. This ſhews how he departed from what he 
had ſaid ; for he ſaid firſt, that Mr. Annesley ſtood upright when he fired; 
and then that he ſtooped, in order to make his Evidence correſpond wit 


the Wound. 
[Fohn Perkins, Surgeon, ſworn.] 


I Did you ſee the Body of Thomas Egglestone? 

© Mr. Perkins. J opened the Body on the 4th of May, and, on Inſpec 
tion, I found one Wound about an Inch and an Ralf Diameter; on the 
lower Part of the Left Side, it paſſed through the Spine of the Os Lian, 
about an Inch and an Half below the Ridge of the Hip-bone ; I put in my 
Probe ſeven or eight Inches, by which, and likewiſe upon Inſpection, 1 
found it run horizontal, a little upon the aſcending. I put my two Fin- 
gers into the Cavity of the Bone, and ſhewed the Jury how it was; and 
obſerved on the contrary Side four or five Bliſters, which I think to be 
occaſioned by the Force of the Powder from the other Side; but the Shot 


9, What was that? 
Williams. Fijher told me, that Eggle/tone ſaid he did not believe the 
Gentleman killed his Father deſignedly; but that it was an Accident. | 


4 


did not go through the Skin. 
Court. I aſk you, whether theſe Bliſters were higher or lower than the 


Wound ? : 
| Perkins 


that is brought . 


Did you fee the 
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2 Four or five Inches higher, my Lord. | 
| 1 Do you think theſe Bliſters were occaſioned by the Shot? 
| Perkins I apprehend they were, becauſe there were no other Bliſters on 
Part of the BO... . : 
= {Mr King the Coroner called again.) 
| 9. Was any. Application made to you, at any Time, to ſend Mr. 

z Priſoner to Næugate ,; „ | Mt 
Mr. King. Yes, I think it was Mr. Giffard; he came along with ano- 
ther Gentleman,., whoſe Name, I think, is Carrington, . 

: Captain Carrington? 8 | | 

I believe it was: I ſaid, I think the Gentleman is ſecure 

"OT (there was a Lord mentioned, but I cannot remember that he was 
named: Mr. Giffard wiſely kept him from ſaying who it was): I thought 
it was too ſevere to ſend him to Newgate; and ſaid, that Sir Thomas E- 
«ell was the Juſtice of Peace who committed him, and ke had taken ſuffi- 


R Paul Keating worn.) 
3: Do you know any thing of Eggleſtone 2 N 
e 


ating. Les. | N 55 
a Where did you come acquainted. with him ? 
Late At the bite Horſein Piccadilly. 
What Countryman are you? ä | 3 
eating 1 came from Ireland on board a Merchantman from ws . 
I was recommended to the Earl of Angleea, to ſay what I know as a Wit- 
neſs about the Eſtate. | | | 
Ho came you to the bite Horſe? 
eating. There was one Lawler, that came over in the ſame Ship. 
When I came to Town, 1 went and inquired for him at the Earl of 


there I came acquainted with Eggleſlone. 
After your Acquaintance, do you remember any Converſation with 
him, about what he was to have for ſwearing in this Cauſe ? 
Keating. 1 do, my Lord, remember mighty well; a little Time after he 


came to the Inn, he and I got cl together, and went out a-walk- | 


ing to ſee the Town, and particularly on a Sunday Morning; the Sunday 
after he came to Piccadilly. | 
. What Month was that in? | | 
eating. In the Month of My I believe it was the ſecond Sunday in 
May: As we were walking abroad, I aſked him how he came to live there; 
ſays he, I am here at the Expence of the Earl of Augleſea. 
Court, This is not proper: If om can call any body to contradict 
Eggleſlene you may; but this is reſlecting upon a noble Perſon's Character. 
9. Did he tell * how he came to be at that Inn? 
eating. He to 
brought him from Staines; and that he ſhould be very well provided for, 


if ke would L the Gentleman who is now in Cuſtody for this | 


Murder; and he deſired I might contrive ſome way that he might get the 
Money ſecured, and I wrote two or three Drafts of Notes for 200 /. and 
he took Copies of them. | 

. How came he to take Copies of them ? | 

eating, Becauſe I did not care my Hand ſhould be known. I have a 
Copy of one of them in my Pocket, [Reads.} 


2 to pay to Mr. Thomas Eggleſtone [that is his elder Brother] or 
his Order, at or upon the 10th Day of June next, the Sum of 200 l. Ster- 
ling, for Value received from his deceaſed Father and him in Carpenters Wark, 
& c. IWWitneſs my Hand this 10th Day of May, 1742. 


This was to be ſigned either by Williams, or my Lord Angleſea. 
Do you know of any Diſcourſe with Patrick Lale 
eating. Ves; he is my Lord Angleſea's Servant. 

Court, What Lawler ſaid is not 
and he has not been examined. 
Have you ever ſeen the Earl of Angleſea at the White Horſe ? 
rating. He is there often. 
. What, has the Earl of Angliſea any Thing to do there? 
Keating, His Coach and Horſes are kept there. | 
2: How long have they ſtood there? 
Keating. T hey ſtand there conſtantly. 
Mr. Serj. Gapper. What was that Note for ? 
Keating. It is only a Copy of what I wrote for Eęgleſtane; for, as J told 
the Court before, 4 
Thing as Bribery and Corruption. | 
Mr. Serj. Gapper. Where was this Note ſigned ? 
12 I cannot ſay whether it was hangs or not; he told me it was to 
igned. | 
©. Did not you put this into Egglcfone's Head! 
eating. No, upon my Oath, I did not. 
Mr. Breton. Did not you receive Money to go ſomewhere, and you and 
he went and ſpent the Money? | 
Keating. I received a Crown to go to WVo:lwich. 
. How came you not to go to Woolwich ? 
Keating. J had not a mind to go. | 
Mr. Serj. Gapper. So you had a mind to make Eggleſtane drunk with 


K 


Us Crown? Keating. That is a different Cale. 


g. Did not you treat him? Keating. Yes, I did. 

What Reaſon had you to treat him? | 

Keating. Becauſe he had no Money of his own. 

Mr. Serj. Gapper. So you had a Goa to go to J/olwich, and did not 


0 Keating. I did not go, indeed. 


—— 


The Evidence for the Priſoners bein g gone through, | | 
Curt. If the Jury ſhould be of Opinion that the Gun went off by Ac- 
dent, the Homicide muſt, in Point of Law, be either Manſlaughter, or 
nance-Medley : I ſhould be glad, in that Caſe, to make it Chance- | 
leeley ; but, in order to that, it muſt appear, that what Mr. Annesley was 
ind was perfectly lawful, otherwiſe he will be guilty of Manſlaughter, 
Ide other Priſoner, Redding, had certainly, by virtue of his Deputa- 
on, and by force of the Acts of Parliament made for the Preſervation of 
v Game, Authority to ſeize the Deceaſed, who was clearly acting in 
ay & thoſe Laws. But it is doubtful whether the Authority of a 
L, 


+) 


1 


Aigleſca's, and he ſent me to the White Horſe in Piccadilly to live, and 


d me, that Mr. Williams, who keeps the White 22 | 


. — 


vidence, unleſs to contradict him, 


did not care that my Hand ſhould be ſeen in any ſuch | 


23 


2742- 0.B. and John Redding, for Murder. 


| 


| 


* 


| 
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| Game-Keeper, being perſonal, the other Prifonet acted lawfully in aſſiſt⸗ 


ing kim. 

The Sub/lance of the Ar ! 
Hume Campbell, Ar. Serj. Hayward, 
Mr. Smith) was as follows. þ 


My Lord, although a Game-Keeper's Authority be perf 
mit to your Lordſhip, that, as the Deceaſed was confeſſedly doing an un- 
lawful Act, Mr. 8 catching at the String of the Net, which the 
Deceaſed had thrown away, and which might be only to prevent its fall- 
ing into the Water, was not ſuch a Tre at in him, as will alter the Na- 
ture of the Conſequence, and make that Manſlaughter, which appears to 
have been, in fact, a moſt unfortunate Accident. TO Pg Rh 
We humbly apprehend, My Lord, that it is not neceſſary, that the Act 
Mr. Aunetley was about, when the Accident happened, -ſhould be ſtrictly 


„Clarke, Mr. Wyrley, and 


legal; if it was an Act of an indifferent Nature, not an unlawful one, we 


hope it will be ſufficient to excuſe him from the Guilt of Manſlaughter. 


poſing that diſmal Conſequence had not followed it. 


as the firſt Act was of an indifferent Nature, the Law will not impute the 
Accident conſequential to it as a Crime. 78 . 

As to Mr. Annesley's entering the Cloſe that belonged to 22 what- 
ever it might be with regard to him, it was an Act of an indifferent Na- 
ture with reſpect to the Deceaſed, who claimed no Property in the 
Ground, and conſequently had no more Right to he there than Mr, 
Annesley, unleſs you will ſuppoſe him to have had the Owner's Conſent, 
which, as it was not proved, may and ought, with equal Juſtice, to bg 


| ſuppoſed in Favour of the Priſoner. 


The young Man's Evidence being put out of the Caſe (and conſidetin 
the Manner in which he aries himſelf, and has been be. 
” others, what he ſays, we apprehend, ought to ſtand for nothing), Mr. 

nnesley's Act appears to be no more than ſtooping to prevent the String of 
the Net from falling into the River ; in doing of which, ſuppoſe a Piſtol 
had gone off in his Pocket, would it not be the hardeſt Caſe in the World, 
to ſay that this Accident ſhould make him guilty of Manſlaughter ? 

But allowing it neceſſary that the Act Mr, Anneſuy was doing muſt he 
lawful, we hope to ſhew your Lordſhip, that Mr. Aunesley's Interpoſition 
in this Caſe was fo, | 
There are two Acts of Parliament relating to the Game applicable to 
and the other in the 4th and 5th Years of William and Mary, Chap. 22. 
ful Trades, betake themſelves tothe ſtealing of Conies, 
Partridges, and other Game, with Nets and other Engines, 

For Remedy whereof it enacts, That all Lords of Manours may, by 
Writing under their Hands and Seals, authorize one or more Game“ 
Keeper or Game-Keepers, within their Manours; who, being ſo au- 
thorized, may ſeize ſuch Nets, or other Engines, as ſhall be uſed by any 
Perſon or Perſons prohibited to keep or uſe the ſame, 


take themſelves to the ſtealing of Fiſh out of Ponds, and other ſeveral 
Waters and River:, to the great Damage of the Owners thereof. 


Net in any River, &c. without the Conſent of the Lord or Owner of the 
ſaid Water; and being thereof convicted before any Juſtice of the Peace, 
ſhall give the Owner ſuch Satisfaction (not exceeding treble Damages) as 
the Juſtice ſhall appoint, or be committed to the Houſe of Correction. 
And that it ſhall be lawful for the Juſtice to deſtroy all ſuch Nets, or other 
Engines, wherewith ſuch Offenders ſhall be taken or apprehended. 

he other Act of Parliament recites, That divers good and neceſſary 
Laws had been made for Preſervation of the Game; notwithſtanding 
which, or for want of the due Execution thereof, the Game had been ver 
much deſtroyed by many idle Perſons, who afterwards betake themſelves 
to Robberies, Burglaries, or other like Offences, and neglect their lawful 
Employments. | 

For kewedy whereof it enacts, That no Perſon or Perſons ſhall have or 
keep any Net or 2 Lie for taking of Fiſh, except the Owner or Occu- 
pier of a River or Fiſhery, And that it ſhall be lawful for ſuch Owner or 
Occupier, and all and every other Perſon or Perions, by him or them ſor 
that Purpoſe appointed, to ſeize, detain, and keep, to his and their own 
Uſe and Uſes, every Net or Engine which they ſhall find uſed, or in the 
Cuſtody or Poſſeſſion of any Perſon or Perſons Whatſocver, fiſhing in any 
River without the Conſent of the Owner or Occupier. | 

Now the Queſtion which your Lordſhip puts upon us to argue, is, 
Whether a Perſon duly authorized under theſe Acts of Parliament, being 
refiſted in the Execution of his Office, can legally call any other Perſon 
to his Aſſiſtance? | 

Your Lordſhip will conſider we are arguing in favour of Life, and 
therefore will conſtrue theſe Laws in the moſt beneficial Manner for the 
Priſoner, and the rather, becauſe ſuch Conſtruction will tend to put the 
Laws themſelves in force, which were intended for ſecuring Men in their 
Property from the Violation of idle and diſorderly Perſons, 

Theſe Acts ſuppoſe the Offenders to be deſperate People; for it de- 
ſcribes them to be ſuch as afterwards betake themſelves to Robberies and 
Burglaries ; and likewiſe ſuppoſes (what is alſo true in fact) that they go 
in Nowhere to deſtroy the 1c Prog | 

ThatCircumſtance ſeems to imply, that a Game- Keeper, or other Perſon 
duly appointed, may, in ſuch Caſes, call in other Perſons to his Aſſiſtance. 

to conſtrue the Law otherwiſe, would render it ineffectual; for it is 
abſurd to ſuppoſe, that every Lord of a Manour, or Owner of a Fiſhery, 
ſhould appoint as many Game-Keepers as there may be Perſons inclined 
to invade his Property. This would entirely tend to defeat the Security 


ing of the Legiſlators, 

As theſe are late Acts of Parliament, it cannot be expected that we 
ſhould produce Caſes directly in Point, and Reſolutions of the udges, 
on the Conſtruction of thoſe Acts in this Queſtion. 


| But ſuppoſe, upon ſome of the Acts of Parliament made againſt Smug- 


glers, an Officer of the Revenue, or at the Common-Law .a Conſtable, 


1 | being 


ents by the Croſel for the Pr; bers (vie. Ar. 


CR Ld fab. 


I a Man throws a Stone into a Place of publick Refort, and kills ano- 
| ther, that will be Manſlaughter, becauſe the Ack itſelf was unlawful, ſup- 


But if a Man is playing at Bowls, and undeſignedly kills another, there, 


this Caſe ; the one made in the 22d and 580 Years of Charles II. Chap. 25. 


The firſt recites, that divers diſorderly Perſons, "aying aſide their la 
ares, Pheaſants, 


Then it recites, that divers idle, diſorderly, and mean People do be- 


Therefore it enacts, That if any Perſon or. Perſons ſhall uſe a Caſting- 


intended Ir, Law, and therefore can never be agreeable to the Mean 
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being reſiſted in the Execution of his Office, calls in other Perſons in the 


Neighbourhood to his Aſſiſtance, and Miſchief. or Death. enſues ;; might 
not thoſe Perſons: avail themſelves of the Authority yeſted in the Othce 
or Conſtable, fo as to be juſtified in what they do, for the manifeſt Sup- 
port and Execution of theLawf . 8 
A Man has N to dive away Cattle which he finds 
Damage ſuiſalt in his Ground. Suppoſe then he ſhdul{'defife-a Stranger 
10 acht im, cbuld the Owner of the Cattle maintain an Ac 
the e of for the Treſpaſs, in driving his Cattle? 


94 


gu po 


might not the Defendants (one of which was Game-Keeper) have plead- 


ever in Pleading would have 
will be a ſufficient Excuſe, # „V 
But we apprehend, that, in all Caſes where the Law makes Offences 
puniſhable by. Juſtices of the Peace, whoever ſees a Perfon "committing 
ſuch an Offence, has a Right, without wy ſpecial Authority, to take him 
up, and carry him, together with the Inſtrument of his Offence, before 
a Juſtice, in order to his Conviction; and that Whatever is neceſſary for 
this Purpoſe is lawful, oa Sa ee, e 
If this was not Baw, Offenders would, in moſt Caſes, eſcape with 
Impunity; for, obſerving themſelves to be diſcovered, oy would hardly 
ſtay till the Obſerver could reſort to à proper Authority 
mean and unknown Perſons, might never afterwards be found. 
Even the young Man, who yas ſo very forward in giving his Evidence, 
admits that his Father and he were actually fiſhing; that 1s, committing 
an Offence againſt theſe Acts of Parliament; that Redding, who had a 
legal Authority, came up firſt to the Deceaſed, and demanded the Net; 
that the Deceaſed refuſed to deliver it ; and that, whilſt they were ſtrug- 
gling for the Net, Mr. Annesley came up and ſnatched at it. 255 
Upon the Whole, we hope Mr. Annetley was well warranted to go to, 
Redding's Aſſiſtance and that the unhappy Accident, that fell out at that 
Time, ſhall not be imputed to him as'a Crime, but conſtrued to be no 
more than Chance-Medley., _ 5 . | 
The SubNance of the Arguments by the Counſel for the 1 5 viz. Mr. 
Serj. Gapper, Mr. Serj. Wynne, Mr. Brown, and 
as follows : 05 ; PE; 
My Lord, the Counſel for the Priſoners have undertaken to juſtify un- 


der two Acts of Parliament. | | 
As to the 22d and 23d of Charles II. we beg Leave to obſerve, that the 

Clauſe impowering Lords of Manours to appoint Game-Keepers, with 

Authority to ſeize Nets, does not extend to Fiſheries, The Clauſe which 

relates to Fiſhing, only directs that the Offenders ſhall be puniſhed, upon 

Conviction, before a if 

ſeize either them or their Nets. The regular Way, undoubtedly, is to 

lay a Complaint before a uſtice of the Peace, who is to grant his Warrant 
for apprehending the Offender, and then, upon Conviction, he may de- 

ſtroy the Net. Þeſides, it was ſworn by old Redding, that this was his 

Fiſhery ; if ſo, Sir Jobn Dolben had no Authority at all to appoint a 

Game-Keeper to take care of it, and, conſequently, even the Deputation 

itſelf is void. | 195 | = | 

But if it was not void, yet ſtill the Power is perſonal, arid cannot be 
delegated to another, and therefore cannot ſerve to excuſe Mr. Aunesley, 
who appears to have acted officiouſly, without being called upon by any 
Body. OP , 

A, to the other Actof Parliament, the 4th and 5th of William and Mary, 
that no ways relates to Game-Keepers ; but only impowers the Owners 
or Occupiers of Fiſheries, or Perſons by them for that Purpoſe appointed, 
to ſeize the Nets ; ſo that this Power is confined to old Redding himſelf, 
and it does not appear he has appointed either of the Priſoners ; and there- 
fore, as they had no Authority at all, they were Treſpaſſers, and muſt 
anſwer for the Conſequences. | | 

As to the liberal Conſtruction of the Acts of Parliament, which the 
Gentlemen contend for, we ſay, that, at the Common Law, every Man 
had a Right to fiſh in Rivers; and conſequently thoſe Statutes are an 
Abridgment of the Common Law, and therefore to be ſtrictly conſtrued, 
By the ſame Rule of Conſtruction, which they inſiſt upon, any Man 
may claim a Right to come every Day, and ſearch another's Houſe for 
Nets and Engines for deſtroying of Game. But what Murders, beſides 
other Inconveniences, muſt be the Conſequence of ſuch an unlimited 
Power, we leave all the World to judge. 

We admit that this is a new Caſe, and therefore the Caſes put of a 
Conſtable, whoſe Office is as ancient as any in the Kingdom, are by no 
means parallel. We inſiſt, therefore, that the Priſoners, at leaſt Mr. 
Annesley, having been Wrong-doers, muſt anſwer for the Conſequence, 
which being the Death of one of his Majeſty's Subjects, make them guilty | 
of Manſlaughter, ſuppoſing the Gun went off by Accident, | 

Then Mr. Hume Campbell /aid in Reply: | 

My Lord, I beg Leave to trouble you with a few Words, on Behalf of 
the unhappy Gentleman who ſtands charged before you with a Crime 
which aſt-&s his Life. 

If that Conſequence was the Motive for the Charge, he may rely up- 
on the Juſtice of this Court as his Security; to your Juſtice he has ſur- 
rendered himſelf, and equally truſts in that and his Innocence. | 

In arguing the Point now before the Court, I may take it for granted, 
that the Gun went off by Accident, without Mr. 2 knowing it ; 
and only Ot, whether his interpoling to aſſiſt Redding was or was 
not lawful. | 

My Lord, I take it for a general Rule, that all Perſons, on Requeſt, 
not only may, but are bound by their Duty and Allegiance, to aſſiſt le- 
gal Officers in the Execution of their Duty. 

| ſhall not repeat any of the Evidence; the Court will remember, that 
a Requeſt of the Game-Keeper's, or what amounts to ſuch, has been 

roved, 

: I mentioned the Caſe of a Conſtable, which the Gentlemen of the other 

Side endeayour to diftinguiſh from that of a Game-Keeper, by ſaying, 

that his Power is great, and that his Office is very ancient. I x Ara both 

theſe Poſitions ; but inſiſt, that his Power does not ariſe from the Anti- 


What did Mr. Aan ley do in this C 
jon againſt” 


killed, and had brought an Action againſt the Priſoners for an Aſſault, 


ed ſpecially, and juſtified under the Act of Parliament ? And ſurely, what- , 
been a' Juſtification in ſuch à Caſe as this, 


z and, being 


7. Johnſon, u | 
| Peace; as they tend therefore to ſecure the Property which a 


uſtice of Peace; but does not impower any one to | 


Tn 
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the 
Purpoſe fully impowered to put the op relating to the OGame, in Ex. 


| conſequently the Deceaſed an 
his Son wete'doubly eriniina}; firſt, in breaking the Lars und then h 


Ane Kieper is 8 legal“ Officer, particulvrly/ appointed unithe 
Acts of Parliament for the Preſervation” of the Gate: He is for . 


cution ; Nobody can legally reſiſt him: a 


teſiſting the legal Officer, who came pat that Law in force. 
which the Deceaſed had unlawfuily thrown- into the” Water; to 
the Game- Keeper from ſeizing it. VVV 
5 had abandoned it; and will any one maintain, that when ; 
epa 


 Trefpaſer throws away the Inſtrument of his Crime, it is unlawful in 


another Perſon to take it up? Nay, the Aſſiſtant of him to hom the St. 


ture gives it? i . 

They ſay a Man may as well go every Day into People's Houſes, un. 
der Pretence of ſearching for Nets, &c. No, they cannot do that by Lay 
every Man's Houſe is his Caſtle; and the Law has provided, that he ſhall 
not be moleſted there without a ſpecial Authority. Nor is thete the fame 
Reaſon for that, as there js for ſeizing Offenders in the actual Commiſſon 
of the Offence, © The very Cafe they put; implies the Offender may be 
found and come at by the ordinary Forms; but in the other, he may ng 
be known, and will hardly ſtay till you apply for a Warrant to apprehend 


him. | 

So that the Neceſſity of the Thing makes that reaſonable and lawful in 
the one Caſe, which, for Want of that Neceſſity, is not fo in the other 

That a ſpecial Authority, my Lord, is not neceſſary in all Caſes, wil 
hardly be diſputed; a Conſtable, if the Law is broke in his Preſence, may 
by Virtue of his general Power, take Cognizance of the Offence, and a 
reſt the Offender, is . 

In the ger Caſe, the Game-Keeper, who is a legal Officer, and in 
Nature of a Conſtable for this particular Purpoſe, ſaw the Deceaſed 3. 
fiſhing, and conſequently had à Right, without any ſpecial Warrant, 16 
ſeize him, and when reſiſted, to call Mr. Ame 


to his Aſſiſtance. 

It is ſaid, the Acts of Parliament are an A 1 of the Common 
Law, and therefore ſhould be conſtrued ſtrictly, My Lord, no Man, by 
the Common Law, had a Right to fiſh in another's Property. It was ag 
Offence at the Common Law; it is alum in ſe; and the Statutes, tha 
have been mentioned, only make that Offence puniſhable by Pl uſtice of 

an had at 
the Common Law, they are an Addition to the Common Law, fixing a 
Puniſhment for the Breach of Law; and therefore to be ſo conſtrued, x 
will beſt anſwer ſo falutary an End. | B 

If it is a new Caſe, as the Gentlemen ſeem to lay a Streſs upon it, let 
us conſider what will be the Conſequence of your Lordſhip's Determi. 
nation, if it ſhould be againſt us. FS, 

The Law, my Lord, I apprehend, will become vain and idle; for if 
Offenders get together in any Number, it will be impoſſible for a Game- 
Keeper to reſtrain them. ple 

Nay, my Lord, the Law itſelf will become a Snare to all who have not 
the Act of Parliament in their Pocket, to tell them they muſt not intet- 
fere ; for ſuppoſe a Perſon, legally appointed under an Act of Parliament, 
going to do his Duty, is reſiſted, can it be imagined that his Fellow-Ser- 
vant, his Neighbour, or his Friend, would not think himſelf juſtified, 
nay bound to affiſt him, when he ſees his Authority thus trampled upon! 

At moſt, my Lord, it could be ny an imprudent Act in Mr. Anny 
to interpoſe; but we hope your Lordſhip will not conſtrue it to be ſuch an 
unlawful Act as will make lima Treſpaſſer, and fo guilty of Manſlaughter, 

Your Lordſhip will pleaſe to obſerve, that it depends .intirely on the 
Credit of Zzg/:/tone, whether this Gentleman did any Thing or not. Be- 
fore your Lordſhip directs the Jury as to this, it is my Duty to acquaint 
poor Lordſhip, that there is an Indidtment on the Coroner's Inqueſt, and 

ikewiſc an Indictment on the Black AR, againſt the Priſoner Mr. Anneli 

Court, That is for ſhooting maliciouſly : Bur there is no Evidence tends 
ing that Way. | 

Ir. Serj. Gap. My Lord, we deſire to call ſome Evidence to ſupport 
the Character of John Eggle/lone. 15 

©. For what? We have called no Witneſs to impeach it. | 

Court. Have you not examined every Witneſs that has appeared to the 
Boy's Character ? If you could have called more, it is to be ſuppoſed you 
would have done it. 


ene [ Fobn Gardner ſworn.] 

Mr. Serj. Wynne. Do you know this young Egg!efone?---Gard. Yes, 

Mr. Serj. J/ynne. How long have you known him? 

Gard. Seven or eight Years. 

Mr. Serj. Minne. What is he, as to his Honeſty and Veracity ? 

Gard. He is like other Boys, ſometimes good, ſometimes indifferent. 
Mr. Serj. Wynne. I do not mean as to a little Unluckineſs: But do you 
think, from his general Behaviour, that he would forſwear himſelf? 

Gard No, I do not think that he would. | | 

[ Thomas Sylveſter ſworn. ] 

Mr. Serj. I/ynme. Do you know this Eggleſtone? | 

H.. Yes, I have known him about three Years; he lived by me at# 
Butchers. 

Mr. Serj. Vine. What was he, as to his Character and Behaviour? 

Hl. He was ſometimes idle, and given to Play. 

Mr. Serj. Wynne. Do you think he would forſwear himſelf ? 

Sy/. No, I do not think he would. 

| [ Samuel Sylveſter called.] 

Mr. Serj. Wyane. How long have you known this Boy? 

Samuel Syl. I have known this Boy a good while. 

Mr. Serj. Mynne. What is his general Character; do you think 
would for{wear himſelf ? Samuel Sy/. I have had no Converſation 
him, fo I do not know what he is. 

LVilliam Palmer ſworn. ] | 

Mr. Serj. Vynne. Do you know young Eggle/tone ?--- Palmer, Yes: | 

Mr. Serj. MDynne. How long have you known him? "0 

Palmer. I have known him as long as I have known any Perſon of W 

AS: He came of very honeſt Pareats. | + 

r. Serj. Y/jnne. Do you think he would forſwear himſelf ? 
Palmer, I do not think he would forſwear himſelf. 


quity, but from the Legality of his Office, | 


YH. Upon your Oath, do you not think he is much addicted to Lyin 
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Palmer. W Thy, that is not taking a falſe Oath © 
„„ eee Latoler r „ | 
Serj. Byrne, Do you know Paul Keating? © 1 
= : 2 L haye.known- bim ever. ſince the 18th, of March lf, ' 1 
9. What his general Character ? hs | 


EF 


* 


Ba 


ro bad af late. | iS 24 12 
on Did. you. never offer him any Money to keep out of the Way, and 
at this Trial ? | 


or PP" No, not L; but be {aid he would give them a Rowland for 


* 
« 


11 

f nei R , e N 

+ WF 5. Do you know what be meant by that? 7 
| u. Noz only chat be ſaid if my Lord Aaglzſea did not give him 


er. 
Law! he would turn Evidence on the other Side. 


im- loney, a 
w; N What did you. think he meant, when he ſaid, if my Lord * 
all 1:4 not give him Money, he would turn Evidence on the other Side? Why 


ſurely my Lord is not concerned in this Proſecution! But pray, Sir, 
ou have given a bad Account of Mr. Keating, how came you and he ac- 
om . This Keating and I came over together from Ireland in the ſame 
Ship ; be told me, there were ſome Evidences on board that were coming 
to ſwear away my Lord Angleſea's Eſtate : Said he, there are three 


over 


lin omen and two Men, and I have diſcovered the whole Thing, how they | 
er, |» bribed to come here; and if I come to London, ſaid he, I will give my 
vill Lord Aagleſea an Account of it. BY 


| 9. Pray, Sir, tell us what became of Keating when he came to Town? 
Soon after he arrived he found me out, and fo I told Mr, Jan: 
J] thought he might depend upon this Man, becauſe I had ſeen him in 
Br fol ; faid I; I ſpeak to you about this Man out of Charity; for he is 
bor: T hen ſays Mr. Jans, Let him go te the White-Horſe in Picca- 
lilly; and then he wanted Cloaths and Money; and, ſays he, cd they do 
ut give me Cloaths and Money, I will ſwear that the Earl of Angleſea was 
v give 4 Note to young Eggleſtone to ſwear upon this Trial. | 


8 Whether it reſpected this Ca 
Eſtate? | 

I cannot tell what he meant. „ 

Then the Court procerded to ſum up the Evidence as follows : 

| Gentlemen of the Jury, the Priſoners at the Bar, James Annefley and 
oſeph Redding, ſtand indicted for the wilful Murder of Thomas neee 
dy giving him one Wound on the Left-ſide of the Belly, in the Pariſh 


let of Staines, of which he inſtantly died: The Indictment ſets forth, that 

mi- meſley fired the Gun, and gave the Wound, and nt HOG was aſhſt- 
ng and abetting him in the doing of it: And they ſtand a ſecond time 

vr if ndicted on the Coroner's Inqueſt for the ſame Murder; and there is ano- 

me her Indictment againſt the Priſoner Aungſey, for feloniouſſy, wilfully, and 

not Carpe the Firſt, I he firſt Evidence that is called by the Proſecutor is 

ter- n Eggle/lone ; he ſays his Father and he went ons up the River, 

ent, Irin they came to Samuel Sylv;Rer's Ground; that they had a Net, and the 

Set- string of the Net was about his Father's Arm; that when they got about 

ed, be Middle of the Field, they ſaw the Priſoners coming up; that Redding 

on) Wſcame up firſt, and went to lay hold of the Net, and his F ather threw the 

1% et into the River, about two Yards from him; and that Aunesliy then 

h an eame up and ſaid, Damn your Blood, diliver your Net, er you are a dead Man, 

hier. and fired directly: and that he ſhot him near the Bottom of the Belly on 

| the Leſt- ſide; that his Father ſaid, You Rogue, what have you dene? I am 

Be» dad Man; that he, the Witneſs, took a Knife out of his Pocket, to cut 

aint rde String of the Net from his Father's Arm, and Jeaped into the River, 

and Wand dragged the Net to the other Side of the River; and that Annes/ey ſaid, 

. Rogue has got bis Net, let us go on the other Side; that he ſaw Betteſworth, 

end er, and Bowles, on the other Side of the River, and told them he be- 
Jieved his Father was dead; that they came over the River, and adviſed him 

port to get a Surgeon ; upon which he went to one Charles Cole, but he did not 

ome : that then he went for Ruſſel the Conſtable, to ſearch for the Pri- 

ers, and ſays they found the Priſoner Ainelley in a Place about five or 

o the i Foot above the Floor, in an Out- houſe, upon ſome Rubbiſh ; that they 

you rarried him to the Round-Houſe ; that he ſtaid there all Night, and the 

ext Day they carried him to Houns/ow He ſays the Gun was cocked, but 

e cannot tell when he cocked it: He ſays Sir Thomas Reynell came into 

es. now while they were there; and that by his Order they went to the 

rey- Hound at Lal bam; and that one Lane, Cheſter's Son- in- Law, of- 

ered him 100 J. a Year; that Mr. Annetliy ſaid he had not 100. a Year; 

o give him, for he had more to provide for; but he might have 5o/. a 

nt. ear, if he would not come againſt him: He ſaid he had no Converſation 

0 you with one Duf:1!, but that he had with Dalton; he ſays, he has ſometimes 

£ lined at JVilliams's Table; and that he did not tell Paul K:ating he was 

o have 2001. 

The next Witneſs that is produced is John Betteſworth : He ſays, that 

geleftone and his Son were in Sylvefler's Ground, on the other Side of 

: af + he River, and he ſaw the Priſoners come out of Redding's Ground into 
br lvefter's, and when they were in the Middle of the Ground they ran | 

ic} er them: He lays, Jeſaph Redding was too nimble for Eggle/lone's 


Father ; but whether he had him by the Collar, he cannot ſay : He ſays, 


He ſays, he ſaw the Smoke and Fire of the Gun; and came up ſoon 
after Epgl-/lone's Father was ſhot. He ſays, he and Fiſher, and Bowles, 
rolled the Water; and that Ann:/l:y and Redding ran away; that Eggle- 
me was not quite dead when he came over, but was not able to ſpeak; 
d ſays, he ſaw the Net on the other Side of the River He ſays, there 
s a Place in a Wafſh-houſe, about fix Foot from the Ground, and 
dere they found Mr. Anneſley; that it is a Place where they put Hoops, 
dd other Rubbiſh : He ſays, that when Mr. Annesley was taken, he ſaid, 
e wiſhed to be killed, for being inſtrumental in the taking away an 
anocent Man's Life. That about half an Hour before this Accident 
ppened, he ſaw Mr. Annesley offer to ſhoot at a Crow. 

on Fiſher is called next; he ſays, he ſaw young Redding in the 
round with another Man; but cannot ſay that Anneslry is the Man; 
d that he ſaw there, two Men running after Eggleſtane and his Son; 
t Redding laid his Hand, he thinks, on Eggle/tene's Shoulder; and 
are was a Sort of a Scuffle between them; and he that carried the Gun 
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ee change,, but I know he has be 


What do you think he meant by his giving a Rowland for an Oli- | 
uſe, or related to my Lord Angleſea's | 


hat the Gun went off ſoon after Mr. Annefliy came up to old Eggleftons : | 


| carried it in'a Porm to ſhoot; and he that carried te Gun was very: 


near Zoglefline when the Gun went off: and he ſays, he faw Jeff Reds 


ding, and the other Man, go away; and he ſays, he Was at this Lime 
169 Yards off. It ſeems the Ground has been meaſured,” and that is the 


offered him in his hearing; he would have had a Hundred a Vear; But 
Mr. Annesley ſaid, he could not give him an Hundred à Feat, for he 
had other People to do for: But he would give bim Fifty; and that 
| dee afterwards ſaid, he would not ſell his Father's Blood; and he 
 faid, that Eggleſtone afterwards told him, he believed the Gentleman did 
not do it wilfully ; but that the Boy, being afterwards 'aſked how he 
could ſwear againſt the Gentleman, when he had faid he believed he 
did not do it wilfully ; he ſajd, he did not remember any thing of 
what he had ſaid to him; and he ſays he has been in the ſame Story ever 
{ lince the Accident happened, excepting that one Time, 5 
The next Witneſs, G 

Mr. Aanesl:y came out of that Place where he was found, he trembled 
| very much : he fays, he rents this Land of one Sanders, who took it of 
| Redding's Father': he * Eggle/ione uſed to work ſometimes with his 
Father in the Buſineſs, of a Carpenter, but that he has lived ſome time 
| at the White Horſe, in Piccadilly, | 7 | 
| This is the Subſtance of the Evidence for the Proſecutor. 

The Priſoner Mr. Annesley, in his own Defence, ſays, that he is very 
ſorry for the Accident that has happened; that theſe Perſons were poach- 
ing in the Manour that belongs to Sir Fehn Dellen; that they did go, up 
to them, but that you cannot ſuppoſe he had any Spite againſt a Man 
he never ſaw in his Life; he ſays that he had a ur in his Hand, and 
that the Gun went off by Accident, The other Priſoner Redding ſays, 
he is Game- keeper to Sir John Dolben ; that he ſaw theſe Men fiſhing, and 
went to take the Net; that he heard the Gun go off, and ſaw the Man 
fall down, and then he faid to Mr. Arn. gl, Lord bleſs me, I hope you 
have not killed the Man ! and that it was done accidentally. | 


| The next Witneſs, Gentlemen, was Thomas Burling ſon, and he proves 


Then Redding, the Father of 757 Redding, is called, and he ſays, 
alben, who is Lord of the Manour; 


is now in the Poſſeſſion of Sylve/ter. That he himſelf was in Chantry 


maliciouſly ſhooting this Man, e e Statute of the Ninth of King { Mead (which is next to the Hare Mead) when this Accident hap- 
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ſhot, He me that Abraham ZEggle/lone particularly aſked the Boy whe- 


ſtrange Thing that Mr. Annesley ſhould ſhoot his Father, and have no 
Words with him: That being aſked in what manner the Gun was held, 
Eggleſione, with a Stick which he had in his Hand, ſhewed them in 
what Manner Mr. Annesley held the Gun: He ſays the Stick was in his 
Hand, hanging down by his -ide. He ſays, that Zyogle/fo.e then was 
aſked, if he thought Annes did it wilfully, and that he ſaid he could 
not tell. Being aſked as to the Boy's Character; he ſays he has but an 
indifferent Character, that he cannot ſpeak in the Praiſe of him, and has 
heard his Father often complain of him. | | 

The next Evidence is John Dalton; and he ſays, that the next Day 
after the Accident, he went to Lalebam, and there Zygl:/tone told him, 
he believed it was an Accident, and not done deſignedly. He fays the 
Boy has but an indifferent Character, but believes he would not for- 
ſwear himſelf. ; 

The next Witneſs is Richard Cheſter, and he ſays, that he aſked the 
| Boy at Lalcham, whether it was accidental or wilful ; and that he ſaid 
he believed it was an Accident; for he did not believe any Gentleman, 
in cool Blood, would deſignedly ſhoot another; he ſays he had a Whip in 
| his Hand, and deſired Egg/e/tone to ſhew him how Mr. Aunesley held the 
Gun; that he took the Whip in his Hand, and ſhewed him; that he 
held it in his Hand, hanging down by his Side; and he ſays he ſaw 
E-gleflone ſpeak to Mr. Annesiey ; that he ſhook Hands with him, and 
drank a Claſs of Wine, and ſaid he did not think he did it deſignedly. 

Mr. Paterſon was then called to prove what the Boy ſaid before the 
Coroner ; but his Examination being taken down in writing, I did not 
| think proper to allow of Parole Evidence. | 

Then Mr. King the Coroner was called ; and he produced the Minutes 
of the Depoſitions, taken the 4th of May at Lalebam, before the Inqueſt. 
The Minutes have been read, by which it appears that Eggleſtone de- 
poſed, that as his Father and he were fiſhing in Sylve/trr's Ground, Red- 
ding came up, and laid hold of his Father, and demanded his Net, which 
his Father refuſed ; that then Annes/ey came up and ſaid, Damn your 
Blood, ſurrender your Net, or you are a dead Man;” that he held up 
| his Piece againſt his Shoulder, and ſhot him directly: And his Father 
ſaid, ** You Rogue, you have ſhot me, I am a dead Man,” And, Gen- 
tlemen, his Depoſition before the Coroner likewiſe ſays, that when he ſaw 
his Father was ſhot, he took his Knife, and cut the String of the Net; and 

that 


— 
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Reaſon they are ſo particular in it: he ſays, Eogle/lone had Mone, 


entlemen, is Samuel Sylvgſter; and he ſays, when 
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at he examined and probed the Wound ; and he ſays it was an 
wide; and that when he put his Inſtrument downwards, it would 


half 
in when the Probe was put upwards, or croſs 


not go in; but it would go 
The next Witneſs is Jobn Perkins, a 9 7 1 he ſays he opened the 
Body the 4th of May, to be inſpected by the Coroner's Inqueſt; and 
there was a Wound an Inch and a half Diameter, He put in his Probe 
ſeven or eight Inches, and-found the Wound a little horizontal, about an 
Inch and an half below the Hip-bone; he ſays there were Bliſters on the 
other Side of the Body, and they were four or five Inches higher than the 
Wound. Mr. King lays, that Mr. Giffard, who is the Sollicitor in this 
Proſecution, made Application to him to commit Mr. Annefley to Newgate ; 
but he thought that was too ſevere, as Sir Thomas Reynell was a Juſtice of 
the Peace, and had taken ſufficient Care of him. 2 
Paul Keating ſays, he became acquainted with Egglefone at the White 
Horſe in Piccadilly, which is kept by one Williams; and that he, at Eg- 
gleſlane's Deſire, drew a Note of 2007. for him, and that the Boy, Eg- 
gleflone, took a Copy of it. | 
"Gentlemen, this is the Evidence 
and there has been Evidence given to 


iven in Behalf of the Priſoners; 
8 the Character of Jobn Eg- 


le ones \ 
1 e Gardener, he ſays he has known him ſeven or eight Vears, that 
he is like other Boys, ometimes good, and ſometimes indifferent, but he 


does not think he would forſwear bimſelf. | 
- © Sylvefler was called wo to Eggle/tone's Character; he ſays he has 
known him about three Years, that he was ſometimes given to play, but 
believes he would not forſwear himſelf. | 
William Palmer ſays he has known him from a Child, and does not 
think he would forſwear himſelf. 

' Patrick Lawler ſays, he has known Paul Keating ſince the 18th of March; 
that becauſe he tes # not be ſupplied with Cloaths, as he expected, he was 
to ſwear, that the Earl of 1 was to give a Note to young Eggleftone. 

This is the State of the Evidence on both Sides. 

Now, Gentlemen, you are to conſider, whether the Fact is Murder, 
Manſlaughter, or Chance-Medley : Murder, Gentlemen, in Point of Law, 
is, when a Perſon kills another with expreſs Malice and Defign, or with 
implied Malice, as when it is without any Offence or Provocation ; but 
if there is a ſudden Fray, and in that Fray and Heat of Blood, a Perſon 
is killed, that is Manflaughter ; now there are ſeveral Things in the Courſe 
of the Evidence proper to come under your Conſideration; you will ob- 
ſerve that Eggl:/one (wears Mr. Annefley ſaid, Damn your Blood, deliver 
your Net, or you are a dead Man, and that immediately the Gun went 
off, and the Man was ſhot; if he let the Gun off deſignedly, if this was 
the Caſe, though on a ſudden, he can be guilty of no lets than Manſlaugh- 
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1 BE Mr. A. went to ſtrike him on the Head, with, the Butt End || 


he, ſwears in his Depoſition, chat he was not offered 
any. Money. by any Body, Then they produced Mr. Euſehius Williams, 
and he ſays; John Fiſher told him, that Fobn Eggleflone bad faid he did not 


| Tame Bethune, a Surgeon, is produced, and he fays be ſaw the 


Inch and an half below the Ridge of the Hip-bone, and an Inch and an 
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ter; but then you will conſider what different Things the Boy bas ful. 
| he has declared ſeveral Times, he did not believe be did it defignedly,, 2 
| according to what the Surgepns. ſay, it is not probable to. me, that th 
Wound could be given in the Situation. he fays Mr. Aunefley was in; 6,1! 


the Wound goes upwards; and if he held his Guan as the Boy has faid 
he is expreſyy 


the Wound could not have been as it is: Hefides that, 
contradicted in the Fact itſelf by old Redding, who fwears he faw the Gm 
g0 off, and that it was hanging by Mr. Ames Side. Gentlemen, al 
aid before, the Queſtion you are to confider of, is, whether this is May, 
flaugbter, or Chance-Medley in Mr. Auneſſen; for as to Redding, he mi 
certainly be acquitted ; and as to Murder, I cannot think chere js any 
Evidence to make Mr. Anneſley guilty of that; but as there was ſome hg 
Blood, there may be Reaſon to conſider, whether it is not Matiflaughys.! 
On the other hand, if Mr. fnnefley was carrying his Gun by his Si 
and it went off accidentally, then it will be Chance-Medley. | 
[Then the Fury having . F their Verdisn, without gorng out Cn 
Clerk of the Arraigns. Gentlemen of the Jury, are you agreed in yo 
Verdicts f---Fury. Yes. | e 
Clerk, Who ſhall ſay for you ?--- Fury. Our Foreman 
Clerk. James Auneſley, hold up your Hand.--- Foſeph Redding, hold yy 
your Hand.---Gentlemen of the fu „ look upon the Priſoners. Hon 


ſay you, is James Annefley guilty of the Felony and Murder, whereof e 

ſtands indicted, or not guilty ? TOE, 2 

1 of the Fury, Not guilty of Murder, but guilty of Chance. 
edley. | 995 | 


Clerk, How ſay you, is Joſeph Redding guilty of the ſame Felony an 
Murder, whereof he ſtands indicted, or not guil 
8 of the Jury. Not guilty of the Murder, but guilty of Chance. 
edley.. Fees | 


Clerk. How ſay you, is the ſaid James Anneſley guilty of the Felony nj 


py hr. 17011 he ſtands charged upon the Coroner's Inquiſition, 
not guilty | 8 
Foreman of the Fury. Not guilty of the Murder, but guilty of Chance. 


Medley. 
Clerk, How ſay you, is the ſaid PFo/eph Redding guilty of the ſame Fe. 
lony and Mendes, 3 he 2 — 4 the Coroner's In. 
quiſition, or not guilty ? | 
Fare of the ; va Not guilty of the Murder, but guilty of 
edley. a 55 | 
Clerk How ſay you, is the ſaid James Anneſley 
ing at Thomas Eggleſtone, againſt the Form of the 
Foreman of the Fury. Not guilty. 45 
Clerk. Gentlemen of the Faty: hearken te your Verdicts, as the Court 
has recorded them. You ſay that James Annefley is not guilty of the Fe. 
lony and Murder whereof he ſtands indicted, but is guilty of Chances 


Medley. | | 
You ſay that Joſeph Redding is not guilty of the fame Felony and Mu- 
2h indicted, but 7 of 3 | 


der whereof he ſtands 
Lou ſay the ſame upon the Coroner's Inquiſition. I 
Ity of maliciouly 
Eggl:/tone, againſt the Form of the Statute, Andy 


Chance. 
guilty of wilfully ſhoot. 
Statute, or not guilty? 


You alſo ſay that the ſaid James Annefley is not gui 
ſhooting at Thomas 
you fay All. 
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XXV. The Trial of the Right Honourable Ricnazp Earl of AxoLESsEA, Francis AxNESLEV, Bly 
and Joan Jans, Gent. for an Aſſault on the Honourable IAuRS AnnzsLEy, DANIEL Mac Kar 
cHER, and HH KENNEDY, Eſquires, and WILLIAM Goos rv, Gent. before the Honourabl 
Richard Mounteney, Eſq. ſecond Baron of his Majeſty's Court of Exchequer, and St. Ger, 
Caulfield, Eſq. his Majeſty's Attorney-General, Juſtices of Aſſize for the Leinfter Circ 

Friday, Aug. 3d, 1744, at Athy, in the County of Kildare in Ireland. 


The Court being ſet at Eleven o' Clock, the Jury were called over, and 
anſwered to their Names; of whom the following Twelve were ſworn, 
to try the Iſſue joined between the Parties. | 


an Digby, Eſq. Mr. George e eg 

Henry Dickſon, Eſgq. Mr. Milliam Leban. 

r Fa Bagot, Eſq. Mr. 7ehn Berry. 
r. Themas Sherlock, Mr. Samuel Mills. 


AN GUS BYRNE, one of the Perſons indicted for the Aſſault, 
is called into Court, and appears. 
faulting William Gogſtry, 


Mr. Edward Harman. 
Mr. Fames Tyrrell. 

Mr. Thomas Tyrrell. 
Mr. Eaward Ward. 


is Ca 
Clerk of the Crewn. You ſtand indicted, for a 
Gent. on the 16th of September laſt, do you ſubmit or traverſe ? 
Argus Byrne. | do ſubmit. 
Clerk. You likewiſe ſtand indicted for aſſaulting Hugh Kennedy, Eſq. do 
u ſubmit or traverſe ?--- Angus Byrne. I ſubmit. 
Clerk. You likewiſe ſtand indicted for aſſaulting Daniel Mac Kercher, 
Eſq. do you ſubmit or traverſe ?--- Angus Byrne. Submit. 
Clerk, You likewiſe ſtand indicted for affaulting James Annefley, Eſq. do 
u ſubmit or traverſe ? Angus Byrne. Submit. 
Court. The Gentlemen of the Jury muſt have Pen, Ink and Paper. 


Clerk of the Crawn reads the Inditment, which is as follows : 
County o HE. Jurors for our Lord the King, upon their Oath ſa 
Kia g 1 and preſent, that Francis Auneſſey of Belly/ax, in the bee 


ty of Kildare, Eſq. the Right Honourable Richard Earl of Angleſea, Jo- 
epb Lawſon, late of the City of Dublin, in the County of the City of 
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in the ſaid County of the ſaid City, Yeoman, and Michael Lacy, late 
the ſame in the ſaid County of the ſaid City, Yeoman ; on the 16th 
of September, in the 16th Year of the Reign of our Lord George the ſecoul 
by the Grace of God, of Great-Britain, France and Jreland, King, Dt 
fender of the Faith, and ſo forth, with Force and Arms, that is to laj 
with Swords, Sticks, and ſo forth, at the Curraugh in the ſaid County® 
Kildare, in and upon one Milliam Geoftry, a true and faithful Subject 
our ſaid Lord the King, in the Peace of God, and of our ſaid Lord i 
King, then and there Fa did make an Aſſault, and him then and th 
did beat, wound, and ill treat, ſo that his Life was greatly deſpaired 
and other Wrongs to him then and there did, contrary to the Peace 
our ſaid Lord the King, his Crown and Dignity. 

The like for aſſaulting the Honourable one Ameſley, Eſq. 

The like for aſſaulting Daniel Mac Kercher, Eq. __ 

The like for aſſaulting Hugh Kennedy, Eſq. - 

Mr. Diſney. May it pleaſe your Lordſhip, the Right Hono u 
Richard Earl of Angleſea, Aran Anneſſey, Eig. and Mr. Jobn Jau, 
ſtand indicted on the 16th of September, 17 of Geo. II. for an Allault! 
them made, at the Curraugb of Kildare, in and upon the Honourable J. 
Annefley, which Indictment ſets forth, that on him then and there, 
did make an Aſſault, and likewiſe on Daniel Mac Kercher, Eſq. i 
Kennedy, Eſq. and Mr. William Goo I hope we ſhall be able to! 
ſuch Evidence, as will clearly prove the Allegations of the Indices 
and that your Lordſhip will direct the Jury to find for the Proſecuioꝶ 

Mr. Harward. May it pleaſe your Lordſhip, and you Gentlemen off 
Jury, I am of Counſel this Day for the Proſecutors, Mr. Ami; 
Mac Kercher, Mr. Geeftry, and Mr. Kennedy, and the Nature of this 
and Proſecution will appear to your Lordſhip and to the Jury, 814 
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Dublin, Yeoman, John Jans, late of the ſame, in the ſaid County of the 
ſaid City, Gent. Anguiſb, otherwiſe called Angus Byrne, late of the ſame, | 


* Though this Trial was not *till Augaf 1744, after the Trial in Eje&ment, (in Ireland) between Mr. 
Part of the Ang/e/ea Eſtate) vet as THIS ASSAULT was in September 1743, Previous to that Tris 


the Murder, and precede the ther Trial in Eiectment. 
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prehend, in this _ : for I ſhall ſtate it from what I preſume to be 
and will appear to be ſo from the Examinations that are given in 35% 


Mr. Annefley and the Earl of Anglia, which began Nowember 1143) 
ve inſert it here, as proper to follow Mr. Aungſiey's Trial, (in Tg 
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pf another 
Lean, my Lord, When I day it would de a Crime of another Nature, by 


may be one of them who had not ſuch a wicked Intention ; but as to 
Lehers, it will appear to be a concerted, premeditated Aſſault, not to be 


to Death. 
arach amd that Lord Aug - 


ma | 4 8 | | 

Me. Spring. My Lord, 1 muſt ſubmit it to your Lordſhip's Judg- 
ment, how proper this Gentleman is at this Time in this very elaborate 
and affecting Harangue. The Offence for which the Traverſers are in- 
iced is an Aſſault, which aroſe from an ordinary and common Quarrel 
it a public Meeting; but this Gentleman tells your Lordſhip that 
there was an Intention in the T raverſers, or ſome of them, to com- 
it what they are not now charged with, ſomething of another Nature, 
hich he makes a Crime of the deepeſt Dye. Pray, my Lord, how does 
this appear? Or, what Right has he upon the preſent Occaſion, to aſſert 
any ſuch Thing ? There is no Indictment for ſuch an Intention, nor any 


confine himſelf to his Duty, and direct him to open Evidence that is pro- 
der, and no more. | N 5 
Mr. Harward. My Lord, I am very unfortunate, to be ſo often taken 
down by Gentlemen of great Experience and Knowledge, and muſt ap- 
ply for your Interpoſition, elſe I ſhall not know how to proceed. | 
C:urt. Go on, Mr. Hoarward. _ | e | f 
Mr. Harward. I was going on, as I apprehended J had a Right to do, 
and as I have obſerved to be the conſtant Practice in all Caſes of this 
Kind, not to confine myſelf to the bare Aſſault, but to ſhew it in all its 
oncomitant Circumſtances, that the whole Truth of the Fact may appear 
o the Court; and the Reaſon why Experience juſtifies eve body to do 
his is, becauſe the Fine which the Court is' to impoſe is diſcretionary, 
and will be greater or lefs in proportion to the Nature of the Offence ; 
and therefore every thing is proper to be laid before the Court, that may 
e an Ingredient in their Conſideration for the impoſing that Fine. I ſay, 
hen, my Lord, that this Aſſault, when it comes to be conſidered upon 
ts Circumſtances, will not appeat to be the Effect of a ſudden Paſſion, 
hut to have proceeded from an implacable Enmity, that has purſued 
his unfortunate Client of mine from his Age of nine or ten Years old 
o this Day. I chooſe rather to read, as to this, the very Words of the 
xaminations in my Hand, than to truſt to my own Repreſentation of the 
ormer Attempts on his Life —?'! | 
Mr. Spring My Lord, 1 muſt call upon that Gentleman again to con- 
ne himſelf to the Fact and the Circumſtances relative thereto, and hope, 
t he continues to offer any Thing ſo extremely improper, your Lordſhip 
vill take notice of it, and direct him not to proceed. TS” "ty 
Court. I think you go too far back, Mr. Harward. | 
Mr. Harward. My Lord, to be ſure I am in your Lordſhip's Judgment, 
nd therefore it is, when I underſtand it, I ſhall purſue it. 

Court. It is extremely proper to mention the Circumſtances attending 
his Fact, and the Nature of the Caſe, for the Reaſon you mention, that 
t may have a due Conſideration in the Senſe of the Court. 

Mr. Harward. I defire to know, my Lord, whether I have a Right to 

ay any Circumſtances before the Court and the Jury, to let them ſee 
hether this Aſſault was a premeditated Thing or not. 
Cuurt. Go on, Sir. | 
Mr. Harward. Now, my Lord, I can ſhew, out of theſe Examina- 
ions, that it was a premeditated Thing; for this Aſſault happened to be 
ommitted on the 16th. The firſt Day of the Meeting of Gentlemen on 
e Curragh of Kildare, to ſee the Diverſion of the Races, was on the 
4th of Sep ember; on the 14th and 15th there was no actual Aſſault com- 
ited; but there was a Behavicur, there was Language given, that was 
htroductory, and pointed out moſt plainly what the Confohuencs would 
, that in reality happened the third Day. I would be in your Lord- 
bip's Judgment, whether or no theſe two preceding Days are not con- 
ected with the following ones. 
Court, Extremely proper. „ | 
Mr. Harward. Why then, I ſubmit to your Lordſhip's Directions, 
d I ſhall not take the Liberty of mentioning of any of the for- 
{rai nc Injuries of the higheſt Nature, that my Client has 
CTC — ; 
Mr. Spring. My Lord, this is for no other Purpoſe but to inflame the 
Lads of the jury, and to captivate the Populace. There is no Injury, 
o Attempt of any Kind, real or pretended, but that on the 16th, that is 
o de conſidered by the Jury. | | 

Curt, The Jury will be told, by and bye, that the ſingle Point they are 
d confider is the Fact of the Afault only. Go on, Mr. Harward. 

Mr. Harvard. I did mention that I would not enter into a Narrative of 
e former Attempts, but confine myſelf to the Paſſages of this Day. 
his Gentleman, as Son and Heir to the late Lord Altham (J hope the 
ounſel will give me the Liberty of telling who he is) 

Mr. Spring. There is no Occaſion for that neither, at this Time. 
Curt. Go on, Sir, in ſtating the Caſe. +1. 

Mr. Harward, 1 ſay then, that Mr. Annesley, along with theſe other 
Þatemen (ſome of them Men of Profeſſion), came into this Kingdom in 
e latter End of laſt Summer, in order to aſſert and ſue for that, which 
* apprehended to be his Right, the Angleſea Eſtate in this Kingdom: Mr. 
wnesley had brought an Ejectment for Recovery of Part of it, lying in 

County of Meath, which was then depending; and Lord Angleſea had 
otice of this, and knew the Errand theſe Gentlemen came of, to aſſiſt 
„ Anneclez in his Affairs. He met them on the 14th at the Curragb; 
id the firſt 1 hing (for I ſhall mention the Facts in order of Time, as 
ey happened, from the firſt to the third Day of the Races), the firſt Per- 


. a wy Lord did the Honour to take notice of, was Mr, Mac Mercer. 
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47) £744 F. Anneſley,” Eg. and I. Jans, Gent. for an Aﬀault. 
r, that, had not 
ives, inſtead of a common and ſudden Affray, it would have been a Crime | 
Nature, it would have been'a Crime of the deepeſt Dye, for 

nich the Traverſers mult have ſtood a Trial for their Lives. I do not 
vat to bring it home as ſuch to all the Traverſers ; ne, I believe there. 


lied by Bloodſhed and Battery, but to purſue the Proſecutor, Mr.“ 
If-theſe Examinations are true, this is but one of the 


* 


remarkable, did happe 


Foundation for ſuch an Aſſertion; and therefore I humbl pray your 
ordſhip will order that Gentleman, in conducting this Profecution, to 
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entlemes. And thoug| | My Lord ſtood in a Circle of the Gentlemen of this Country, and of many 
0 be but an ordinary and common Aſ- 


of his ewn Attendants brought from ansther Country; and feeing this 
Gentleman, Mr. MacKercher, who came to attend Mr. Annes/ry's Affairs, 
the firſt Thing that he was pleaſed to do was, to point to Mr. MacKercher, 
and ſay, See yonder that Rogue, that Scoundrel, and that Villain MacKercher : 
It is not above a Month ago, though be is now dreſſed up like a Gentleman, fince 
Sf thoſe very laced Cloaths hanging in Monmòuthaſtreet, in London. Mt. 
MacKercher (who is a Gentleman, and will appear in the Courſe of this 
Trial to have Reſolution of another Kind) took no Sort of Notice of this 
publick Inſult, as it was not his Buſineſs to venture the Conduct and Suc- 
cefs of his Friend's Affairs in araſh, hot Quarrel, but very prudently paſſed 
it calmly and quietly by: That Day, my Lord, nothing more, that was 
n: This was upon a Wedneſay, I think the 14th. 
On the 16th, as theſe Gentlemen, for whom | am Counſel, were all in 
a Knot, they and their few Friends kept cloſe together upon this Curragh, 
which is of great Extent, many Miles over; but no Place whatever could 
ſerve my Lord Angleſea's Coachman, but to ride through and through 
them, to endeavour to trample down theſe Gentlemen and their Horſes 
with his Coach-and-Six, and hunted them wherever they moved; and 
whenever he came near Mr. Aunesley, this Coachman (you will gueſs ea» 
ſily by whoſe Directions) uſed to cry out, There he ts, there's the Sb e-boy, 
black your Ball; and ſome other opprobrious Language I can't now recol- 
left. And by this repeated Inſult of driving theſe Seeg wantonly 
from Place to Place, and calling out to them in that opprobrious Man- 
ner, this Man was determined, with his Coach and Six, to be upon the 
Back of them, wherever they removed to avoid him. My Lord, he is in- 
dicted alſo, but does not appear, though he ſtill is the Coachman of 
Lord Angliſea; his Name is Jaſeph Lawfon, My Clients, my Lord, ob- 
ſerving this Behaviour, like prudent Men, they began to be more than 
ordinary upon their Guard, and to fear the worſt. As they were but 
few, and Strangers in the Kingdom, they thought that ſticking together 
would be the only Means left in their Power to preſerve them: But all 
Precautions were in vain.” My Lord obſ rving, that neither abuſive 
Language, Words which muſt have pierced to the Heart of the meane ſt 
Vaffal, nor the Coachman's driving his Coach at them, could have raiſed 
theſe Gentlemen's Tempers to take any Notice of it, another Expedient 
occurred to my Lord, to put his Purpoſes in execution. Mr. MacKercher, 
upon theſe repeated Abuſes of himſelf, and of Mr. Annesley, having waited 
upon Lord le, with all the Addreſs and Good-Manners imaginable, 
told him (without making the leaſt mention of what happened to himſelf 
the Day before) That he was come to acquaint his 2 with the Rudeneſs 
of a Corachman' of his to a Gentleman in the Field, and hoped his Lordſhip 
would di in it what became a Nobleman and Gentleman, Lord Angliſaa aſked, ' 
Who the Gentleman was? He is told, Mr. Annes/ey. Upon that, my Lord, 
inſtead of having any Feeling whatſoever for the Tranſgreſſion of this 
Coachman of his, e. Sir, ſays he, a blackguard Shoe-boy! I 
wor't turn off m C:achman for any Abuſe either to him or to you ; and you are 
a Rogue and a Viliain, and he is a Baſtard, the Son of Juggy Landy, by my 
Brother. With this, one of the Traverſers, Mr. Francs Annesey, a Re- 
lation to my Lord, without any Provocation, gave Mr, MacKercher a 
Stroke over the Head with his Whip. Then my Lord began to inſult 
him in a higher and louder Tone, and made a Proclamation to the Com- 
pany, getting up and reſting himſelf on his Stirrups, that his Voice ſhould 
reach them all, that this Mr. Innesley was a Baſtard. I do, ſays he, de- 
clare before you all, that that Fellow is no Gentleman, but a Baftard of Juggy 
Landy's, a Kitchen-maid; and continued his Abuſe of Mr. MacKercher 
with the moſt ſcurrilous Language. As ſoon as Mr. Francis Anne ley ſaw 
that his Relation's Blood was a little up, he repeated the Blow, and with 
the Butt-End of his Whip ſtruck' Mr. MackKereher on the Forchead, which 
ſtunned him in ſome Meaſure. This Blow was followed by ſome others; 
but however, Mr. MacKercher did not conſider his own 8 fety, but turned 
about to take care of that which concerned him more than any Misfor- 
tune that could have attended himſelf ; and there having laid his Eye 
upon Mr. Annesley, Mr. Goeftry, and Mr. Kennedy, deſired them to ks 
the beſt of their Way off, or they would be murdered, and that he would 
follow ; but before theſe Gentlemen could turn their Horſes to gallop off, 
Mr. Francis Annesley was toe nimble for them, and made a Stroke at Mr, 
Goeftry, which cut him to the Skull; and he, with many other Perſons, 
repeated theſe Blows, until there was ſcarce a Part of him which did not 
feel the Weight of Mr. Annesley's Arm: He was ſtunned and knocked 
down by the firſt Blow, and continued under Cure of his Wound for a 
Month after. Mr, Kennedy, another of theſe Gentlemen, without the 
leaſt Provocation, endeavouring to ſhift for himſelf, was moſt unmercifully 
beat by the Traverſers, aſſiſted by ſeveral other Perſons unknown; and 
when E and knocked down, my Lord laid on him, until ſome of 


the People of the Country cried out to him, For ſhame, for ſhame, for 


ſhame, don't kill him. Mr. Jans, my Lord's Agent, I had like to have 
forgot, had not the leaſt Hand in this Affray, but punctually obſerved his 
Lord's Orders, who cried out, Knock them down, kill the Villains, When 
they had thus levelled down Mr. Aunesleys Friends, who were his Guard, 
my Lord then vet it the proper Time to look out for him, and callcd - 
out, Where is the Dig, where 15 the Son of a Whore ? kill him. Mr. Anneſ- 
ley, according to the Intimation given him by Mr. MacKercher, that he 
was to be murdered, ſet Spurs to his Horſe, and got out of the Croud ; 
but a Servant of my Lord Angleſea's, upon my Lord's Inquiry where Mr. 
ye Annesley was, ſaid he had galloped off, As ſoon as Lord Angliſea 
eard that Mr. Annesley had galloped away, who had no Hand in this Af- 
fray, or ever exchanged one Word with my Lord, I fay, as ſoon as Lord 
Angliſea diſcovered that he had got ſafe out of the Croud, and that his 
Friends lay in the Condition I have now mentioned, he cried out to his 
Friends and Servants, Follow the Rogue, purſue the Raſcal, tear him Limb 
from Limb, and all that will ſupport him. He directed them, my Lord, to 
deſtroy not only him, but any who ſhould have 3 to endeavour to 
protect him. Then this noble Lord's Influence over this Croud will appear 
to be ſo abſolute, that, to the Number of Forty or Fifty of them purſued 
this helpleſs Gentleman, He had a Horſe, happily for him, of great 
Speed, and he made as good Uſe of it; he ſoon outſtripped Mr. 13 
kercher, who followed him, and ſo got out of the Field, with this 


numerous Train of People, ſome with Sticks, ſome with Staves, 


Mr. 


| others armed with Piſtols and . purſuing of them both. 
i | 


MacKercher 
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Mat Noreen was neareſt to them, and overtaken; 


| 1 will zppear,. tha 


only Mac that could have given the Lord 41 e Jeaſt Offence, they 
a paſſed bim by, but made all the Speed afteg Mr. * they poffibly 


could; and indeed, when he got into à Road that, was leading to à neigh- 

to ſeek or Protection, this enraged and furious Mob, thus armed ; ö 
ſuing, came ſo cloſe,. as that he thought it would be (ater, or at lea wore 
decent, to die with his Face toward them, than to be deſtroyed, behi 


6 th the Affair, that there were People with Þ 


obt him; upon this, he turned his Horſe, and in the Turn the Horſe's | 
| Perſon as $0 thee of the Indinents, bing guiley a 10.che fourth, op 


Gentleman in the Ditch, and bruiſed him in a very terrible Manner. 
"Whilſt he lay ſpeechleſs in this deplorable Condition, up came this Mob; 
and had it not been that one Mr. Archbold, who is a Gentleman of great 
Humanity, and well deſetyes the Influence he has in that Country, inter- 
poſed and reſcued him, half dead already in the Ditch, from their Violence, 
there had been a ſpeedy End put to all this Gentleman's l 
to the Annesliy Eſtate, by an End being put to his Life, | y Lord, we 


will ſhew your Lordſhip the Condition that this unfortunate Gentleman 


Was in; how he lay in the Ditch till he was taken away ſpeechleſs and 
ſienſeleſs to Newbredge, in a. Chaiſe, being not able to ride ar ſtand, and 
his Liſe deſpaired of for ſome Monts. 
Now, my Lord, I have only one other principal Fact, e this 
Mlatter, to trouble you with, which I am inſtructed to charge Lord, Au. 
gleſea with in the moſt expteſs Terms; and that is, when the Mob bad 
returned from the Purſuit into the Field where Lord Augleſia was, ſome 
of them ſeeing him impatient to know! what was: 29 they cried. out to 
im, By G—=&, my Lerd, be is killa, be is dead... 1 cannot, without 
Violence to myſelf, mention hat is ſaid to have dropped from that Lord 
upon the Occafion, and would be pleaſed. I could mi Dane 
ir; but 1 am inſtructed to ſay he could not, conceal the Emotions of Joy 
which he felt on theſe glad Tidings, butcried out, Jam glad of it, then all 
is well, So, my Lord, this that was intended to be the moſt. tragical 
Scene, and came within a Hair's Breadth of it, I ſay, by the Interpoſition 
of Providence, falls out to be this Day but a finable Offence ; therefore I 
. hall not trouble your Lordſhip any further with the Circumſtances of this 
Fact; they will come out more emphatically upon the Teſtimony of the 
8 who have had more Reaſon to have felt them than I have. 
e ſhall examine but a few out of many Witneſſes, and ſhall endeavour 
without taking up more of your 
ature can deſerye from a Court of 


= 


do lay this Matter before your wang © 
Time than an Offence of this publick 
Juſtice. 17 n v kb Sb 
Mr. Mac Manus, My Lord, as the Caſe has been flated to you, I ſhall 
trouble your Lordſhip but with a few Words; which are, that as the Cir- 
cumſtances of this Aſſault will be a great Aggravation of the Crime, ſo 
will they increaſe the Puniſhment: And this, my Lord, will, in Evi- 
dence, appear to you to be an Offence of as rude, angry) and revengeful 
a Nature, as ever appeared in a Court of Juſtice, We have the Happi- 
ſs to have alive at this Day the Gentlemen thus aſſaulted, to ſhew your 
Lordfhid.and the Jury the Danger and Violence of this Aſſault. I ſhall 
call one of the Gentlemen Mi, Mac Kercher, who will tell you in what 
Manner and by whom he was aſſaulted, and (what will ſtill more heighten 
this Offence). the Quality and Dignity of the Offenders; the Time and 
Place where committed. My Lord; the Curragh of Kildare was the Place 
where this Aſaul was made; the Time when it was given, when thou- 
ſands of Perſons were aſſembled at a public Horſe- Race; one of the Of- 
fenders, a noble Peer of this Kingdom ; and another of them in the Com- 
miſſion. of the Peace; and the Manner of it, which he will tell you, will 
'4ppEar to you to be without any the leaſt Provocation. This, Gentlemen 
of the Jury, will very particularly and very fully appear to you, from the 
Evidence. which we ſhall lay before you. CC 

Mr. Morgan. Here are four Perſons, my Lord, concerned in the four 
ſeveral Indictments now depending, and they are all included in each In- 
dictment; but, I hope, if it appears that any one or more of them is not 
affected by the Evidence that ſhall be given on Behalf of the Crown upon 
any one n Indictment, ſuch Perſon or Perſons ſhall be allowed to 
give Teſtimony on Behalf of ſuch of the Traverſers as ſhall be affected by 
the Evidence given on Behalf of the Crown on ſuch particular Indictment; 
Suppoſe, for the Purpoſe, it ſhoald appear, upon the Indiftment for the 
Aſſault upon Mr. Mac Kercher, that one or more of the Gentlemen men- 
tioned in that Indictment is not guilty of the Charge laid in that Indict- 
ment, it would be againſt Reaſon that ſuch innocent Perſon ſhould not be 
admitted as a competent Witneſs on that Indictment, and highly injurious 
to ſuch of the 'I raveriers (as may be affected by the Evidence on Behalf 
of the Crown) not to have the Benefit of that Perſon's Teſtimony, who, 
by the Evidence on Behalf of the Crown, has no Guilt imputed to him on 
that particular Indictment; and may, perhaps, be able to give as good an 
Account of the Matters charged in that Indictment as any Witneſs on Be- 

half of the Crown can pretend to give. For this Reaſon, and in as much 
as theſe ſeveral] Indictments are but mere Accuſations, I humbly conceive; 
that, after the Evidence for the Crown is given, the Jury ſhould be ſent 
out to conſider of their Verdict, as to ſuch of the Traverſers ſeparately, 
as we apprehend ſhall not be affected by the Evidence given on Behalf of 
the Crown on any one particular Indictment, and if they are acquitted; 
that we may be at Liberty to examine them as Witneſles for the other Tra- 
verſers on that Inditment. e % 

Court. This will be almoſt an Impoſſibility z it will be an impracticable 
Thing, as this Caſe is ſtated by Mr. Harward, to keep the Indictments 
ſeparate; but, however, I don't ſee that the going on with them all toge- 
ther will affect you in this Point. ES ; 

Mr. Morgan. It the Gentlemen concerned for the Crown ſhall not, in 
the Courſe of their Examination, particularize the Indictment to which 
they produce this or the other Witneſs, but examine each Witneſs to all 
the Indictments generally; from thence a Neceſſity ariſes, on our Part, 
to take Notice what Witneſs or Witneſſes ſpoke to this or that Indictment, 
and to what Perſon or Perions mentioned in this or that Indictment; for 
otherwiſe, according to this Scheme of including four Perſons in four ſe- 
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examined for any of the other Traverſers upon al of, any of thoſe that 
the 
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noble Peer, who is one of the Traverſers, ſtood with 


7 At whom, Sir? 


from him. Accordi ly I went to look for bim, and it was ſome I. 


aſſembled there in relation to ſome Diſputes that had happened 
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Leave to rely upon it, that uch Me is known in 
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ORE upon in that Manner, theygh any one o 
zould be guiltleſs as to three 7 55 lndictments, y 


examined upon any of them, becauſe by that means he may po 
e y Pet 


um, Tou won't be under any OED 
the Inditments together ; for ſuppoſe now, Mr. Jan 


Mr. Harward, I e this Courſe that we are proceeding in istl 
pfoper oe that the Court may be thoroughly ſatisfied of the Natung 
7 2 * F a 9 J. Daniel i 7 Kercher Eſq... a . 

; Mr. Malone. I deſire, my Lord, that the Traverler, who. has now ſub 
mitted to the Indictments, may go out of Court, whilſt the other Wi 
n NAT Wag 5 l FT: 10 162; | 
Aut Fyrne is ordered to withdraw, 

Mr. Mac Manus. 9. Mr. Mac Ker 


Mi fans. L. Mr. Mac Kercher, were you aflayleed at the Ray 
of oo Curragh by any and what Perſons—and in what Manner? Tellth 
who 2 5 8 CCC 
Mr, MacKercher. As well as my Memory can ſuggeſt, after ſo great 
iſtance of Time, I will. Upon the 14th, the firſt Day of the Rn 
r. Annedley——,., 99 75100 EASIEST 
.. Cynrto, 3, , n 

A. Of September, my Lord Nfr. Annesley; ſeveral. other Gentlema 
and I, came to the Curragh, for the Diverſion of the Place. 


Mr. Mac Manus. What, Mr. Annesley ?--- 4. Mr. James Annesly, 
4. We — not been long there, when paſſing. by a Tent where to 


ſome other People= 
Raiſe your Vodice. AE 


My Lord, we had not been long upon the Race-Ground,. when Lad 
Angleſea,. who was ſtanding at a lent with ſeveral other People, calle 
out to me in particular, (pointing to me) That Mac Kercher, though beg 
pears here like a Gentleman, is an @ rant Scaundrel; and the Coat peu ſee ij 
his Back, I ſaw not above a Month ago in Monmouth-ſtregt.. As 1 lookd 
on this of tog low a Nature to deſetye Reſentment, and as I came thee 
with a firm Reſolution not only of kee ping the Peace myſeif, but had & 
commended it to all along with me, I took no Manner of. Notice of thi 
Inſult, . After the Beeren over, we tetired to Newbridge ; and a 
the Friday, the laſt Day of the Races, we returned again to the Curragh 
with the ſame View as before, of ſeeing the Diverſion of the Place oulj 
we arrived there as the firſt Courſe was at an End; we. were no ſooner 
ſcried by Lord Angleſea's Coachman, than he immediately drove his Couch 
and-Six full butt at us. To | | 


A. At Mr, Annesley, the other Gentlemen of our Company, and nj: 
ſelf. ——— This he repeated three or four different Times, which wes 
often avoided ; at length, when he found we could not be provoked 
that Behaviour, he began in a groſs and inſolent Manner to "inſult ! 


Anntsley. "4 
9. Who did? ee | ; 
ö Fan -es, bim Shoe-Black, , Shoe- Bey; when 
WIr. 


found that a 


Annesley did not ſeem to take any Notice of it be 
peated the Inſult, and at length pointed out to him, There he i, the N 
GY» , | 
< Who did he point to, Sir! | ” 
To Mr. Aunesley, my Lord.---Though I thought this a very g 
Inſolence, and ſcarce to be bote, yet I would not reſent it upon the Fe 
low, aß he was a Servant; but thought it more adviſeable to complain 
Lord Auęleſea, to the noble Peer his Maſter, and expected proper Rew® 


before I found him. At length 1 was told, that he was at the Winnt 
Poſt, in the Middle of a great Circle of Gentlemen; and others, _ 1 
ei 
Horſes, I came up in the civilleſt Manner I could, and ſaid; A Lord; 1 
Leave to ſpeak with your Lordfoip af; I was unwilling to expoſe the fn 
before the Crowd, and for that Reafon I called him afide, to acquaints 
of it in a proper Manner; whether he miſapprehetided me or nog 1 
tell; but he replied, This is m Time nor Place; you fee Thave nb Piſtols 


me. I told him, for what I have to fay to your Lordſbip; every Time and I 


is proper ; I come vnly with a Complaint againſt one of your Servants, wi 
inſulted a Calla and 7 Pris be glad . Api whether it # 
your Orders or ee he bebaveth ſo. My Lord aſked me, who'* 
Gentleman was that was inſulted, I pointed out to Mr. Annes, who 
behind out of the Circle, and out of the Croud, and ſaid, That " 
Gentleman, my Lord. To which he replied, He @ Gentleman! a Shoe*BO 
G -d, a Blaciguard and a Thief. One or two who ſtood by the noble 

upon that, ſaid, Myat, my Lord, will you turn off your Servant for that WP 
del? J have omitted ſomething, my Lord, I beg Pardon; I Iikewiſe 


od, whereby, ſuch Witnelles, notwithſlanjus 
ar, and is why 


4:1 
A, Mold here. lets th 
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had bi eite laid; and then ſays, | 

or ds» 11 2 5 ws ts C15 SC. 4. Ni gig 1 n ob 
JC 
4757 Nen, which war, that he ſhoula 
# on the Ground; or Words 


Are you politiye that you ide you calf in loch a 


Gr 9. And after this it was ſome Gentlemen ſaid, | Mat, 8 


2 2 — 4 11 A Nas C7 — 5 
ant h but I think it was che ſame Perfon that ſtruck 
ine afterwards; I 8 


then ted, N. 
Thief ; and SAY 


a Scotndrel, and g Thief ; as near as I can re- 
ords. Wit that I bell e. might fay, i Re- 


and that he durſ not gle 9 F out and tell me ſo. 
jereupor? five or fix Perſons, whom I don't know (but Mr. Jam Was 
alled out, 


cams and ſtrück me on the Head ; but I think it was. 
Mr. MacManus., 9. Who was that Gentleman? 

J. It was Mr. Francis Anniſlly, of Bathſax. ; 

9. Do you Ne RATON! 5 _ 

That is the Gentleman. | 

| Curt 9, W & what d be gte you? 


Court, | 7 > -_ > » 2 WY 1 Gi 4 * 

J. With the Buit End of a Way; which Stroke occaſioned a Contu- 
; and there was a little Bit of the Skin broke, which occaſioned a 
Ln as 


What further paſſed, Sir ß; 

F returned the Blow, my Lord, with the Laach End of my Whip. I 
had a ns of Piſtols before me, but would not make uſe of them in the 
Crowd, Then Lord Angle/ea, finding himſelf fo well ſupported, raiſed. 
himſelf up in his Stirrups, accoſted the Populace, and all that were prę- 
ſent there, and poured out a great deal of ſcurrilous Language againſt Mr . 

3 
: 85 d. 8 IF | F 
I. Declared, That he was not his Brother's. lawful Sen, but a 
Juggy Landy's, and @ Shoe-Black. When. I perceived Lord 9. 
tended by ſo great a Crowd, who ſeemed all to ſide with him, 1 "gat to 
be apprehenſive that there might be ſome Danger of a Deſign agaiplt Mr, 
2 and thereon I called to Mr. Gooftry and Mr. Kennedy, who were 


ts 14. * 
o/iard of 
eſe. at- 


two of our Company, to come away. I myſelf turned about my Horſe 
immediately, and went in Queſt o Mr. Fo 4 I had no ſooner turn- 
ed my Horls, 58 T heard Lord Angliſea (for I know his Voice very well) 
call out diſtinctly, There is one of 2 Villains; knock him down. 
r. Mac. Manus, Q, Did you ſee my Lord nes when he ſaid ſo? 
but T know his Voice perfectly well. 


4A. I did not; CE pe * 
Are you poſitive you know his Voice . I am poſitive I know 
his Voice, if one Voice can be diſtinguiſhed from another, 
„What were the Words? | 
* A. Thert is one of the Villains, knock him dun. 
9: Did you hear him name any Perſon's Name? . 2 
« I heard him name Mr. Goeftry, and ſay, that That Gooſtry is one of the 
eateft Villains, knock him down, And I apprebend that it was then that 
Mr. Se ſtruck, though I did not ſee it. went in Queſt of 


1 Anneſley, and when I found him carried him a little aſide from the 
rowd. 
vants and a Gentleman or two, Strangers to me, came up to us, and 
with great Emotion and Concern. ſaid, For God's Sake get away, get you 
fone as faſt as you can, there is 4 Deſign fs murder you all, 
9. Who were they that ſaid fo TD | 
There was a Groom belonging to us; but I don't know the others. 
Mr. Baget. Was it the Groom or the Gentlemen that deſited you to 
away ? WT 
A. The Groom came firſt, and deſired us to go off; I did not give 
Credit to what he ſaid, being reſolved to wait there till our Company 
joined us; but immediately there came up two Gentlemen, and ſaid, Fer 
3 Sate, Gentlemen, get away as faſt as you can, for there is a Deſign to 
Murder you. | 
Court. Who was with you at this Time? | 
A. Mr. Auneſuy only. The two Gedtlemen varied in their Expreſſion 
a little; for the one ſaid, Go off, for there is a Defign to murder Mr. An- 
neſley and jeu; and the other lid, For God's Sake go off, for you will all be 
nurdered. Upon which T defired Mr. Fniieſky to put Spurs to his Horſe, 
and we gal loped away at a gentle Canter. We had not gone above fifty 
or ſixty Yards, when we perceived People moving after us, which made 
us 'whip and ſpur our Horſes; but Mr. Auneſſey was mounted on a Horſe 
that had more Speed than mine, and he made'a great deal of Way before 
me. There was a Gentleman paſſing by, one M. Haclet, mounted upon 
2 good Hotſe, and I deſired him to Keep cloſe to Mr. Aniieſtey. After we 
had paſſed over the Sod, the Curragh Ground, and had entered into the 
Roat, à Lane leading to Newbridge, a good Way up the Lane, there I 
found Mr. A-neſley lying in a Ditch. | 
55 Whereabouts was that? $22 | 
A good Way up the Lane, leading from the Curragh to Newbridge, 
ſpeechleſs and \-nſelefs, and, as I imagined, deat), my Lord. I found 
tim with ſeveral People about him, to the Number of Nine or Ten. 
Do you know thoſe Perſons ? | 4 
. Why really there are two that I can now recollect; one Mr. Arch- | 
quite a Stranger to me at that Time, and a'Gentleman, who is an | 
Attorney in Dublin; I think his Name is Kerevan, or Cichran. 
Go cn, Sir, if you pleaſe, | 
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ative to ſuch 


to the 17th, 1 apprehend. e 
Account of what happened on the 1 7th; which I conceive is no way ma- 


ur Lordſhip to go before the Jur.. 
_ Court. I hope you won't diner joſe Time about Matters that are 
obvious, and need no Debate. To be ſure, any thing not relative to the 
Fact i improper to be given in Evidence, or to come, into the Conſidera- 
Y ; but any thing relative to the Fact, which can help to 
ther before. or after it happened, is extremely material fo 


explain it, wh | 
This Caſe, of Cafes of the 


did, for the or four Years together, con antly attend in @ Place where 
ſuch Caſes as this wore carrled on, and I ſound it always the Practice for 
every thing tending to ſhew and explain the Fact, whether it Happened 
before or after the Committal of it, to. be allowed as proper Evidence, 
Mr. Spring, My Lord, I own it is very proper for every thing to be 
given in Evidence relative to the p act; but nothing can reſins to, or be 
the Occaſion of this Fact, but what happened before it was committed; 
and therefore it is highly improper to take in any ſupplemental ranſac- 
tion of the following Day, no way relative to the Fact for which the Tra- 
verſers ſtand indictéd, and which: can only ſerve to inflame the Minds of 
People. I think it enough for us to have prepared ourſelves for any 
Actions that happened before the 16th, and not be called upon to anſwer 
for any Thing that occurred after Indictments were laid, and no way re- 
lative to it, This has been the conſtant Practice, and I think it to be as 
clear as any thing in the whole Courſe of the Proceedings of the Law. 
J, Counſel fir the Traverſers were over=rultd in ther Oljefion. = 
Me. Maline. I defire, ſiüce Mr. MacKercher is permitted to proceed, 
that he may be confined to the Tranſattions'of the next | 
relative to the F e | | | | 
a 8 malf take care td confine him to ſuch Evidence as is proper. 
„ | 
Mr, MacKircher, We went early to Bed, with a' Deſign to'get up in 
the Morning betimes, and retura to Dublin; but before we could get out 
of our Beds in the Morning, we were alarmed by the . 7 1 of the 
Houle and his Servants, who' acquainted us, that the Ways were beſet 
all round the Houſe with a great Number of People with all Sorts of Wea- 
Four ; and that he appreheiided it was with a wicked Deſign againſt the 
e of Mr. Aineſley, and the other Gentlemen; that ſome of them, he 


e had not been there half a Minute, when one of my Ser- Knew, bel onged to Lord Angliſza, and others to Mr. Francis Anneſty. 


Court, What was that Man's Name ? | 

A. Burchell.— We got out of our Beds, and expecting the worſt, put 
ourſelves in a Poſture of Defence. | 

D. Go on, Sir. | 

A. This alarmed us a good Deal, my Lord, and we got out of Bed, 
and put ourſelves in a Poſture of Defence. I he ſame Advices were re- 
peated over and over again to us. 

By the ſame Perſons, or by others? | 

A. By the ſame and other Perſons, —Several Gentlemen that lodged in 
the ſame Houſe that Night, who were not of our Company, 'were very 
much alarmed, got their Horfes, and rode away. 

55 Do you know who they were? 

I don't know, my Lord: Mr, Hack:t and one Mr. Carrick ſtayed; 
perhaps they can give you ſome Account of them. — We were likewiſe 
told, before we could venture down Stairs, that the Paſſage was occupied 
by three, 4 or more of Lotd Angleſea's People, armed in a very extra- 
ordinar annere | | 

a fp rom whom had you that Information? : 
From the Landlord, from Burcbell.— My Lord, as our Company 
was not very numerous, and conſequently not able to defend ourſelves 
Jong againſt ſuch a Multitude, we fell upon a Stratagem, which was, to 
make the Landlord whiſper among them, That we expetted a Troop of Horſe 


pered it about, and he believed it would have the deſired Effect, for ſome 
of them Were frightened, I then ventured down Stairs; I no ſooner came 
down, but I was ſeized upon by one Michael Lacy (attended by a Con- 
ſtable), who is a principal Agent of Lord Angleſea's, as I am informed. I 
aſked the Conſtable at whoſe Inſtance I was arreſted 3 Lacy anſwered ma, 
it was at my Lord Angle/ed's, and produced a Warrant from one Mr. Ben- 
jamin Fiſh, a Juſtice o Peace of that Part of the Country, I told Lacy, 
that my Lord Angleſea had ng Occaſion to bring all this Croud together 
with Arms to ſeize upon Gentlemen, who were always ready to ſubinit to 
the King's Orders wherever they appeared, unleſs he had ſonic wicked 
Deſign to execute under that Colour, However, I deſired him to walk 


| 


up Stairs, that 1 would follow him, and give Bail, 
D. What 


oor of the Ian in 4 Chaiſe. I don't 


like Nature, I have heard'practifed ; Bonar and a hundred times; for I 


ay, Which are 


from Dublin, In a ſhort Time after he acquainted us, that he had whiſ- 
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For an Aſſault. rd. Angleſea had ſworn Examinations take upon you to ſay, that it was Lord F:gleſea called out 
eee 
that poſitively to ſay it was he, becauſe I ſaw him and heard him, 5 
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| 
| went thither, you ſhould meet with the ſame Treatment the next Day? 
A. I own, I might have Reaſon from Lord Angleſea's Behaviour, aj 
Attempts. before that Time, to apprehend every Thing thar's evil; and it 
us before a Juſtice of Peace, to give Bail; they ſtruggled hard to have us | was for that Reaſon that we always went very well armet. 
go back towards the Curregh to give Bail ; but we told them, that,, * You went therefore apprehenive of ill Treatment?! 

as we were going forward to Dublin, it was more reaſonable we ſhould +. No, Sir, I did not ſay I was % poene of ill Treatment them 

ö give Bail to a Juſtice on the Way; in which we prevailed, and went into | more than at any other Place, becauſe I looked upon us not only to be un. 
RH | the Crack TEES as „ der the Protection of the Law, but alſo ſecurer, where all the Gentlemel 
1 Mr. Kennedy, and I, and Mr. Carrict, one of the Gentlemen that | , 2, But I would know, had not you Reaſon to expect the like Treatment 
3 was to be our Bail. We would not 4 much as carry a Sword, or any _ 2A. I bad all the Reaſon in the World to expect it from Lacy 


=” Life, as I was 
_— 1 — it . Y ; : 
1 | | D J Si 
=. l 7 

6 | 

_ D. Go on, Sir. 

48 , . 

Wh. 1 

* * 
Ps; — 


1 Sort of Weapon, as. we looked upon ourſelves to be in the Condition of | Angle/ea ; but was determined-to keep out of his . if poſſible. 

U Priſoners, and reſpected the Laws. Mr. Anneſley rode with Piſtols, as he | 85 You'll recolle& the Preparations you made the ight before, for any 

1 was not charged with any Aſſault; Mr. Gooftry, the Servants, and Mr. | pofhible Event that might happen ? "ts TRE EM ra A Ol 

, 2 | Hacket, rode along with him. We had not gone far from Newbridge, in our A. We made no extraordinary P C 

x way towards Naas, when the Coach was ſtopped; and Mr. Goo/try came | 2. Were there no freſh Chargings?---#. We always charge our Cu- 
1 up and alarmed us. „50 ae Dl "> og . bines, if we have any, and Piſtols every Morning, when we ride. 1 41 
= | 3: Who ſtopped the Coach? . . | | 95 Were not your Servants Blunderbuſſes charged? 
= Mr. een told us, that there was a Man there that was go- | A. I know not that they had any. I 
=" ing to ſhoot Mr. Annes/ey, and deſired we would take him into the Coach. N Sir, recollect the Directions you gave for their loading their Army, 

4 * 2 1 orgot to acquaint your Lordſhip, that Lacy followed us likewiſe, armed | 4. By your enſnaring Queſtion, you ſeem to take for granted that I g, 

is with: Piſtols. 2 a 9 | | | | + | particular Directions; but I gave no SOT Directions. 85 7 
1 2. On Horſeback ?——A. On Horſeback, : | NS 75 Did you give any general Directions? 3 MN | 
x FEE EE (((( I I always gave general Directions for having our Arms loaded, ad {iſo 
= A. When we were about half-way, we were met by ſeveral People from | in good Order, every lorning. 5 N ae ns 5 Wet 
A Nass, who had been informed of our Danger, and came to our Aſfiſtance; 2, Did any of your Company load any of thoſe Arms? © x 
3 3 and in this Order we went to Naar, with all this Croud attending us. I don't recollect that they did. F 


55 How many met you from Naaz? I Did not you load ſome of thoſe Arms yourſelf OT 8 
There were, I believe, poke rene or fifteen People. We ſent | 4. Loaded none; I leave that to the Servants to be done every Morning. 
for the Magiſtrate of the Place, one Mr. Bonner (who is now here in this 2, What ! to load every Morning ?---4. Not to load, but prime; 10 


Town), told him what had happened, and deſired that one Angus Byrne, | ſee that the Arms are tight, and in good Order. | V 
who at that Time called himſelf a Servant to Lord Angleſea, and carried | YL. You ſay, that Friday you met my Lord Argl:eg's Coachman ; ex- ED 
a rifled-barrelled Piece, might be examined for what Purpoſe he carried it. | plain, did he drive round you, or at you ? ET OS AS. | 5 
Before the Magiſtrate would proceed to Examination, he would ſee whe- HA. He made ſeveral Puſhes at us directly, ſo that if we had not avoidel "| 
ther the Piece was loaded or not. It was a Screw Barrel; the Bar- | him, he muſt have run over us, and have done us Miſchief, He madeſe, riejea, 
rel was unſcrewed in the Preſence of the Magiſtrate, as I was told | veral Puſhes at our Company within the Rails, which obliged us, in order WAS 21 
by Mr. Hacket and Mr. Carrick, who unſcrewed it, and they ex- | to avoid him, to go without the Rails; and he followed us without the 1 
tracted (eight Bullets. Then Angus Byrne was called into the Room, | Rails, and made ſeveral Puſhes at us there alſo. | ly Ly a 
where there were nine or ten Genen preſent, and examined. He was 55 How far was Lord Angleſea from this Place? Jard, 


aſked, Whoſe Gun that was ? He anſwered, It is my Lord 1 What I don't know where he was at that Time. I went in queſt of hin ut, it 
were you to do with this Gun? I was deſired to purſue Mr. Lacy's Direc- | afterwards, and was a good while before I could find him, and in the end ito tl 
tions, What Direfties had Mr. Lacy To that he anſwered in general, | found him at the Winning- Poſt. 1 5 ; 
In caſe there bad been a Reſcue ; without explaining himſelf any further. | 2, How far was that from the Place where bo were inſulted by the 
Then he was aſked, In 1 of a 4 wy; what was he fo do with this Gun, | Coachman ?—— A.” He purſued us all over the Place, © 
loaded as it was with eight Bullets? Lacy upon that came up, and told | 5 What Place? 2 NY | Ls a © 
him, Sir, anſwer no more Queſtions, you are not obliged to anſwer. Then The Place where the Company reſort, by the Winning-Polt ; the 
Lacy, pretending to be Lord Angle/ea's Servant, and claiming the Gun as | other Side of the Winning-Peſt from Burchell's. „ 
Lord Angliſea's, the Gun (indeed contrary to my Opinion) was delivered But he could not drive at you, without driving at others at the ſame 
to him by the Advice of another Gentleman who was preſent. Mr. Bon | Time ?- -A. He drove at our Company directly, and followed us when 
ner, not thinking himſelf ſufficiently authorized to take Bail ina Caſe of ſo | we avoided him. | 8 why | 
high a Nature where a Peer was concerned, referred us to Mr. John Bourke, Q. You looked upon this Treatment as an Affront, and without Queſ- 
a ae Nis in that Neighbourhood ; from whence, after Bail given, we | tion reſented it in ſuch'a Manner as Men of Honour would, not on the 
proceeded to Dublin. 1 have narrated the principal Facts, as near as I could | Servant, but on the Maſter, and went to look for Lord Angleſea, to get 
recolle& them, my Lord, and have nothing further that is material. Satisfaction in the way uſual among Men of Honour? | 
Mr. Harward. Mr. Mac Kercher, If I don't miſtake it, you have men- A. Quite the contrary, Sir; 1 went with a Reſolution to keep the Peace. Q. Do 
tioned that you were apprehenſive, I think, upon the Information of a Ser- 9. Had you no Directions from Mr. Annesley to go to call Lord Angliſee 
vant, and two Gentlemen that you don't know, who came up to you upon | to Accouut ?- -A. I had no Directions. | | Ws 
the Curragh, to tell you to get away as well as you could ; that you might Then you did it of your own Head, I ſuppoſe?--- A. I did. 


be killed ; you ſay, you were eee that you and Ar. Friends there . I fay, you went to find out Lord Angleſea either by Directions, or 
would be murdered ; what I defire is this, that you will ſatisfy the Court | of your own Head? A. If you will let me know your Meanin „if you wW 
B what your Reaſons were for apprehending there was that | will [peat ſo as to be pa [ ſhall give you an adequate Anſwer. . I be 
eſign ? NT | Did you go up to Lord Angle/ca of yourſelf ? + Ys 9, In 
A. Whyreally, Sir, I had ſeveral Intimations long before that Time, of 7 I went of myſelf, Sir. / F 6 
Lord Angleſea's Deſigns, of which I could give many Inſtances, were it | 2, Did not you know that my Lord Angleſ-a had not only at that . Di 
proper, on this Occaſion ; and J faw him that Day ſupported by a great | Time inſiſted that Mr. ro 2 was the Baſtard Son of Juggy Landy,.but He 
umber of People, who bore no agreeable Countenances to Mr. Aunesley, knew your Errand. into this Kingdom? _ | WE H. Ie 
85 5 52 our Company; theſe I thought Grounds ſufficient for my Ap- £. y ya if be 0 what is that 5 7 preſent 1 ? i h a od 
enſions. +» ANIwer the Queſtion, Sir; Did not you believe that! 21 
4 2. You a an 2 ro: barrelled Gun the next Day; were | A. I heard he had; I believed it. : g | | .- 4 Ifa 
there any other Arms when thoſe People came to apprehend you, and who Could you, Sir, then expect from Lord Augleſea in Reaſon, an and v 
had them? 8 | 1 Uf Apology, or Satisfaction, or Correction of ee 0.5 for * 2 Are 
= . Sir, - hers Fee Wan, that moon! ee e with | of er Annesley what Lord Angleſea himſelf always inſiſted he was? 3 . 2. cc 
a Piſtol on each Side of his Breaſt. He was one of his Servants, as I per- A. I did, and ought to have expected it; and much more in the Caſe > 100 
ceived by the Livery. bf ; Wy” Mr. Annesley han any other, Hay Lord Angleſca had acted properly. ces that 
; Croſs Examination. | V You were his Champion, I ſuppoſe, and muſt have Satisfaction for e terrib 
Mr. Spring. You were pleaſed to ſay, that on the 14th, the firſt Day | the Affront done him? 2 By 
of the Curragh Races, you were inſulted by Lord Angleſea ? : A. I did not turn Champion for him; a Man turns Champion for another WP but! 
A. Mr. Mac Kercher, Yes. | that goes to fight his Battles; I did not go for that Purpoſe, but in order ¶ Nes they 
Q. Did not you go the firſt Day attended by a gut Number of Gen- | to avoid a Breach of the Peace: | Wh 
tlemen and Servants, all armed ? The firſt Day, Sir? | Could you expect that Lord Augleſea could ſubmit to turni of I ca 
A. I believe there were about three of the Gentlemen armed, and two | his Servant for ſaying That, that he himſelf had ſaid to all the World? there 
Servants. A. I have repeated it two or three Times, that] did, and had Reaſon toex 8 ) 
ere 


E. Were they armed with Piſtols. and Back-ſwords, or with Piſtols, | it, if Lord Augleſea had acted as a reaſonable Man, and a Man of Honour. 
Blunderbuſles, and Carbines ? | ets But you knew Lord Angleſea ſaid, he was the Son of a Kitchen. e me to 
aid, 


A. I can't recollect whether there were any Blunderbuſs, or not. could you then expect from him, conſiſtently with his conſtant and en that 
©, Were the Servants armed ?-. They were, and always were when | repeated "2! A RY that Lord Angle/ca ſhould ſtrip his Coachman fa | £ Don't 
we travelled in England, as well as there, | an Affront offered to ſuch a Perſon ? Py * 
. Is it the Cuſtom to go to Races armed ? A. What Lord Angleſea ſaid proves nothing, nor is it any Way peſt of them, 

I don't know that it is the Cuſtom. Any Gentleman that pleaſes may | nent to the preſent Purpoſe. I thought it not only conſiſtent, but whit Well 
carryArms, if hewill; I have known it the Cuſtom in Scotland for Gentlemen | Lord Angleſea of all Men in the World ſhould have done. Nor did wh# ants tha 
to ride with Furniture and Piſtols; and I ſaw ſome at the Curragh that Day. | Lord Angle/.a thought or ſaid, give his Servant or himſelf a Right to in- I can 
. Is it the Cuſtom in England or Ireland? -H. I believe not of late | ſult Mr. Annesley in fo publick a Manner. err, an 

the general Uſage ; but any body may, if they pleaſe, ride in Furniture, D: Did you imagine it reaſonable for any Perſon to ſtrip his Coachimil as 
©, You ſaid juſt now, Sir, that you were inſulted the firſt Day? | at ſuch a Time and Place, and turn him out of his Box ? Wn * 
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is. Wis not-yoor {itention, incaſe he refuſed, to tell him he muſt 

Nr. Ane or you? A 

and No really; ] had no ſuch-Intention. „ 

dit 9. Was it not to provoke him wa Quarel? - 
I IS CHI left 7s pally 1 
3. Yet you expected, when you" went to make a Demand of this 
I that he would have complied with this Requeſt of your's ? 


Li had been of that Diſpoſition, I ſhould have done it the fig Day, 
A You mentioned the Words Pubkc Satiefaftion ; had you no other 
> than to receive it by his ſtripping his Servant? A 
Sir, I have told you three or four Times I had not. 184 
Did not youtrikemy Lord Hngleſea that Day ?—A. I did not. 
Did not you break his Head, 'Sir? - | ts Lie 

I did not, Sir; 1 heard Lord #rgl:/2a' ſwore I did. 

Did you ſee any body elſe ſtrike Rim: 

I did not; ner do 1 believe he was ſtruck that Day. 

\ rough a roud to come at him? | 

j I believe I might, I believe I did preſs through the Croud. 


- 5 gof Mr. Hanziley H. I am perſuaded he did. 
u, rafſe your Han 
mon and ha 


nner. 25 ͤͥͤ a ts a | Xp 
2 And you do not nov whether it was raiſed or not? 1 
4, I believe there is no Man that is obliged to ſtand like a Statue when 
ſpeaks. £3 | 

. Did not you ſay that Fames Annexley was Earl of Augleſea, and you 
Impoſtor ?. I did not name the Earl of Angliſea that day. 

9, You did not tell him that he was an Impoſtor? H. I did not. 
ex- 7 Did you turn your Whip in your Hand ? | | 

. do not know how I held o Tak. ---* 


), 1 aſk you, . Sir, whether 
e ſe⸗ g/cſea, whether with or without Provocation, you did not tell him that 
der was an Thpoſtor ? ; | Ps | 
the I now recolle&; I remember very well, when he called Mr. Au- 


% a Shoe-black, a Baſtard, and a Thief; I told him, he lied, he was no 
ut, it would appear to the World to be ſo ; and in that I have the Satisfac- 
1 to think 1 have ſpoke prophetically. 

Mr. Spring. You are ſomewhat too early, you muſt wait further for 
Completion of your Prophecy. | 
And you, Sir, are too haſty in forming Concluſions, | 
Pray, Sir, you remember the next Day to have ſeen Michael Lacy ? 


the " Yes, Sir. | 

? 9, Did not you thank that Laty for his Civility to you ? 

ame . Why really I believe | did; I believe I might thank him for exe- 

Then ing the Warrant peaceably, for I was perſuaded, from the Apparatus I 
| there, his Orders were otherwiſe ; but even in that 1 cannot help ſay- 

ueſ- that I was obliged to temporize ſo far. | | 

the Did not you thank him at Naas? 


the Warrant -in 


get A. No, not at all, it was at Burcbhell's, for puttin 

ution as he did peaceably, for we expected worſe Ulage. 
ace, . Do you recolle& that you defired my Lord to turn aſide with you? 
len WL. 1 believe it was the firſt Word 1 faid to him. 


9, Did not you ſay after, that he dared not? 
. After he had calſed me a Scoundrel, a Thief, and Villain, I told him, 


s, of %, and he durſt not for the Szul of him ſingle himſelf out and tell me ſo. 
you 9, Was not that Ke you hs ſtruck, E T / 
. A. I believe it was before. I cannot well remember, but I think it was. 


9, In what Manner was Lord A, gleſca armed? What Arms had he? 
I ſaw none about him. 2 8 

9. Did not you ſee his Piſtols 7 J. I ſaw none. 

. How was Mr. Francis Arneiley armed? 

H. I did not obſerve: him ſo particularly; 1 know he was armed 

ha Whip, which I felt the Weight of. | 

9. Did you ſee any of Lord A:glejea's Company armed? 

f. I faw ſome People armed that were of his Side, that were about 

and who ſeemed to take Part with him. 8 

9. Are you ſure they were of his Company ? 

I concluded they were, as moſt of them ſeemed to ſide with him. 


iſe of WF. You mentioned ſomething you apprehended from their Counte- 
ly. ces that you withdrew ar 4 thence, from Miſchief; deſcribe 
n for e terrible Faces? | 

| By their Countenances, I apprehended fome Miſchief might hap- 
othe! but I am not ſo good a Painter as to humour you in drawing the at- 
order Nes they were in. | 


„ Who were the Perſons who purſued Mr. Annes y and you? 


12 . | can't tell you particularly who they were, being a Stranger; 1 
1d? there were a great many. | | 

pelt WW: Pid you know none of them ? 

Ir, 


« There were two Gentlemen I knew, whoſe Names I am ſorry you 
r. 


chen eme to mention, for I did not intend it, Sir Kiluare Borrotves and 
t n that purſued Mr. Aunesley. 
n fo WF: Don't you believe that they purſued out of Curioſity ? 


dont know their Intent; but I know I was treated rudely by 


pelt of them. | 

whit WW: e! but you can't point out any of Lord Angleſea's Retinue or 
what Ants that purſued you at this Time? | 

t in- I can't, except Mr. Jans; he was one of the Company; I was a 


ST, and did not know the reſt. 

| aS he one of the Purſuers ? 

wh know ; I did not obſerve him; he might be there for 
It Know. 


+ Dig 
4 * obſerve Mr. Lacy there? 


& - 223 Lord Hngliſea have drwen his Coach home himſelf? 
inn nerds. | 


Did 97 come up in 3 e Manner, and force your | 3 q 


Did not you apiprehenU that Lord Argleſta knew you were the | 
N. F Lord Angleſe RI | 


, Why _ I do_ not know whether I did or not; for it is pretty 
tal with me when I ſpeak to raiſe my Hand in this 


uring that Converſation with Lord 


lard, he was the lawful et 4 Lord Altham, that before two Months went 


3 But you concluded they were his People, becauſe they purſued you 
A. I concluded fo, and do ſo ſtill. PWW 7 PL 70 n 
| 3 Mr. Archbold too, 1 Tuppoſe, was one of the Purſuers ? 
I don't know whether he was, or not. 


from N, ES \ „ l : n 1 
5 When you came up to where Mr. Avnetliy was; you found ſome 
Poop e attending him, did ny body ſtrike him ? 
| '£. I did not ſee any ſtrike him, nor would | tamely have ſeen it. 
| f > Did you ſee any Servant of Lord Ale in Livery ther: ? 
the 


they were there. . a 3 
1 2- You know Argur Byrne ? —— . | do. , 


z 9, . How long have you been acquainted with him ? . . 
[2 | have been acquainted with him ever ſince that Affair of the Cur- 


& a. ng2? 5. 1215 
. Did not you invite him into your Service ?!—— A, I did net. 
c And he is noi your Servant ?!—Z, He is not. 
Was not hein ug with you? 
He was in England, but not a Servant, 
55 How did he ſive there? Pr * 
lle lived upon my Bounty there, but not a Servant. 
5 Did not you invite him into England? 


I never invited him there, but received him when he came. 

Did not you bring him over again J. I did. . 

. Did not you give him ſome Advice about ſuumitting to theſe In- 

dictments . . I did not. | | N f 

| I Dd he never complain to you that Lord Angleſea had uſed him ill? 
. He 


| never did. Carl he 
85 Did not he tell you that Lord Augleſea had ſent him to Gaol ? 
* He did not; he only told me that Lord Arigleſea owed him his 
| 15 Had you ever Angus Byrne at your Houſe on Collige- Green p 
Les, Su, ſin e we came laſt into this Kingdom. 
He was tre? — 4. He was. F< 
. 2 never threaten to ſend him to Gaol, if he did not do as 
he was directed? ä | | 
A. I gave him no Directions; but did at firſt, immediately after the 
Aſſault, and before he made his Declaration, threaten to ſend him to (aol. 
Y. What do you mean by his Declaration! | 
A. A Declaration that he made in Dublin, when he firſt turned Evi- 
dence for the Crown, | | | 
| 3: Did you take any Declaration in Writing from him? 
I did not. Lis 
5 Did you know whether Mr. Living/lone did ot not ? 
A. I do not know. | . | 
Did he take down in Writing, in your Preſence, any Thing this 
Man had to ſwear ? — . I do not know that he did. | 
5 Do not you believe he did? 
I cannot frame any Belief about it. | 
F IS Mr. Living tent an Agent of Mr. Annesley's f 
He is a Friend of his, but no Agent. 
Ils he not an Afiſtant in his Affairs? 
He has a Share of the Trouble of his Affairs. | 3 
I; Did not he take in Writing what that Man had to ſay ? Recollect. 
I cannot recolle& he did. : 
2, Were theſe People, that you call Servants of Lord Angl-ſea, that 
| ſurrounded the Houſe, in the Livery or not? | | 
A. I underſtood Lacy to be his Servant and chief Agent, but I ſaw 
none in his Livery, ſave one. | | 
I Did you ſee any in his Livery on the Curragh ? 
I faw one ina Livery, that I took to be his Livery. 5 
2. Did Burchell tell you that any of Mr. Francis Annesley's Servants 
were at the Inn in Arms | ; 
A. I do not recolle& whether they were Servants or not; he ſaid his 
People were in and about it. 
ourt. Is it your Belief or Opinion, that if you had not made the Ap- 
plication to Lord Angleſea, whether this Purſuit, and every Thing that 
happened after, would have happened f | 
4. I could then frame no Judgment about it, my Lord; J have ſince, 
indeed, in my own Mind, f:om what I have ſeen, been thoroughly per- 
ſuaded that ſomething of tha Nature would have happened; and that the 
Provocations given us, were intended on ſet Purpoſe to draw us in. 
O. You are aſked to your preſent Opinion: | 
J. I am of Opinion now that it would have happened ſome Way or 
other, I was not then. | R 
Mr. Spring concludes from thence that Mr. Mac Rercher ſolicited it. 
Curt. he Jury deſire to know whether your Piſtols; when you were 
upon the Curragh, were charged and primed, or not ? 
A. I believe they were. 
9, Whether when / u and my Lord were diſcourſing together you put 
your Hand to your Piſtols ? 
A. I do not remember I did, and J am poſitive I did not. 


2. Hucn Kenvnevy, Eſquire. 


Mr. Callaghan. Where were you upon the 16th of September laſt ? 

Mr. Kennedy. Upon the Curragh of Kildare. 

9. Inform the Court and the Jury of the Tranſactions of that Day; 
tell what happened to Mr. Annesley, Mr. Mac Rei cher, and yourſelf. 

A. When we came firſt upon the Curragb, we were told there was a 
riſing Ground upon the other Side of the Field, from which we might 
better ſee the Diverſion ; accordingly we made towards it; in our Way 
we were inſulted by the Coachman of my Lord Angleſea, who drove at us, 
pointing to Mr. Annesley, and calling him $hoe-black. Mr. Mac Kercher pur 
ceived him ſooner than I did; h. aſked me if I had ſeen him ? | told bim | 
had. Immediately after that we perceived him making up to us with his 
Coach, which he drove again at us, and repeated it ſeveral Times. Perceivin 
he continued ſtill to drive at us, Mr, Mac Kercher then fail, he would ſe 


where Lord Augleſea was, to complain of tue Abuſe of his Couachman : Ac- 
Y y cordingly, 


| | 1 found bim where Mr. 
Annecley lay, and might, for aught I know, have come the contrary Way, 
* etobr tag . 


I did not fee any of his Livery there, but I have been told ſince 
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dit 


went up, an 
to his Lordſhip: All the Words they had together I cannot diſtinctly re- 


cher told him, Every Place was proper ſor what he bad to ſay to his: Lerd/hip, 
which * to complain o/ the 17 7 his 'Coachman, and to e he would | | | 
give Satisfaction for the Affront Lord, -<Y 
| at Gentleman was affronted? Mr. MacKercher pointed to I did, but 
2. After you took Mr. Annefley 

ſerve any thing on the Saturday after: “ + 
4. Yes, we were alarmed very early that Morning before we were y, 
the Landlord and others coming to tell us that the H. 
Number of People, who, they ſaid, they believed had evil Intentions, up 
on which we got up, and did the beſt we could to make our 
they attacked us. This continued for ſome Time, till at laſt Mr. 34g, 
Ker cher went down Stairs, to ſee if what we had been told was true; win 


| he 


An | | 

; v9 e and told him that Gentlaman. U pon which Words aroſe be- 
. tween them, which I cannot diſtinctly repeat at this time; but in con- 

ſequence of thoſe Words, ſoon after I ſaw Mr. Francis Annefley of Ballyſax 


made uſe of the Language already repeated, That Mr. Anneſley was not his 


that Effect. Soon after which Mr. | 
. to retire; as ſoon as we heard him deſire that, we turned our 


++ » Court, With what ?---. With the Handle of his Whip, my Lord. 


Mac Kereber. 


9. Was it at the ſame time that he ſtruck you that he ſaid thoſe Words? 


I What was the Conſequence of that Stroke? 


1 2 N 4 


= 


him. We found him at the Winning: Poſt, where Mr. AocKereher | 
d in the mildeſt Manner peffible told him, he wanted to ſpeak 


peat; but thus much I heard, that when Mr. AdacKercher told him he 
wanted to ſpeak to him, he ſaid, It was not a proper Places Mr. Mac Ner- 


„ 


had given a Gentleman on the Field. Lord 


„% leſeu aſked, 


ſtrike Mr. Mac Mereber over the Head, ſo that the Blood came. Lord 
Angleſea, quickly after that happened, raiſed himſelf in his Stirrups, and 


Brother's lawful Sen, but the Baſtard 1 opgy Land 2 Mr, Guy and me 
acKerher deſir . Gooftry. | 


orſes to 


follow him. Immediately on the Turn of my Horſe, Lord Angleſea ſtruck 
me a violent Blow on the Head, fo as to ſtun me. . \ 


During what Part of the Tranſaction was this ? 
7 Immediately after the Language that paſſed between him and Mr. 


Did he ſay any thing before he ſtruck ou? 8 q 2 vey h 25 
> I believe he might ſay, There is one of t Villains. ; 3 


„Did he name any Man | 5770 1 1E 2115 
7 ] believe Mr. Geh, There is that Villain Gooſtry, or to that Effect. 


A very ſhort time before I was ſtruck he ſaid thoſe Words. 


D. ' Deſcribe the Stroke you got. | | ; 
A. The Stroke I got was on the back Part of my Head with the Butt 

End of his Whip. 9 5668 3 2 . 

5 I Did it do you any Hurt? | 


It ſtunned me to that Degree that I almoſt fell upon my Horſe's Neck, 
There was a very great Effuſion of Blood followed. LO. 


What enſued upon that? * 2 | 

7 Immediately after that Blow, it was followed by a Number more 

from other People which knocked me down on my Horte, ſo that I ſhould 

have fallen to the Ground, if I had not been ſupparted by the People on 
each Side of me. 


. Who gave thoſe Blows? POTS. | 
7: I cannot tell, my Lord, I was knocked down in a good Meaſure, 


by the Blow Lord Ang liſaa gave me. | | 
Mr. Callaghan. Tell what you remember happened after you recovered 


! A. As ſoon as I recovered and ſat ſtrait on my Horſe again, Lord An- 


lſea came from the Company he was with, and ſtruck me ſcven or eight 
Times running over the Head. | 


| 


Court, With what !—4, With his Whip. : | 


2. Which End of his Whip? | 8 7 
A. It was the Laſh End the laſt Time he ſtruck, but he repeated his 


Blows ſo long that the People cried out Shame, ſaying, 'Tis a Shame to 
abuſe a Gentleman ſo, or to that Effect; and ſoon after that he had done, 
and 1 rode off the Sod, | 
Mr. Callaghan. Was there any Converſation between my Lord Angleſea 
and you before you got that Stroke from him ? 
A. I never ſpoke to Lord Angleſea in my Life, Sir. 
. Had he ſpoke to you before he gave you the Blow ? 
A. I do not know that he did. 
. Did you give him any Provocation to ſtrike ? 
7 I gave him no Provocation at all. | . 
9, I think you ſaid you ſaw Mr. Francis Anneſley ſtrike Somebody; who 
wasit he ſtruck ?—4. I did, I ſaw him ſtrike Mr. MacKercher. 
. With what, Sr? — A. With the Butt End of his Whip. 


9. Was that Stroke a moderate Stroke, or given with ſuch Violence as | 
carried an Intent of doing Miſchief ?- AA. His Forehead immediately | 


ſwelled pretty big, and alittle Blood came from it. 
Q. Before Mr. Annefley gave the Stroke, did you ſee Mr. Mac Kercher 
ive him any Provocation to ſtrike him? -A. I ſaw no Provocation that 
Ar. MacKercher gave, for I believe he did not ſpeak to him at all. 
9, Do you believe that Mr. MacKercher could have given him Provo- 
cation without your ſeeing it?---4, I think not, for I was pretty near 
him, and muſt have obſerved it, if any had been given. 
©. Tell what paſled after the People cried Shame, and you got off the 


Sod. 
A. My Finger was almoſt broke by one of the Blows, and that occa- 


ſioned my Whip to fall from my Hand. 

Court, Explain yourſelf, Sir. 

A. Immediately after my Lord Angleſea ſtruck me, I was ſtruck by a 
Number of other People whom [I did not know, and among them I got this 
Wound on my Finger, which occaſioned me to loſe my Whip. 

Mr. Callaghan. What became of you after this? 

A. As ſoon as I could, I rode down the Hill in queſt of Mr. Auneſſey and 
Mr. MacKercher ; I found Mr. Mac Kercher juſt by where Mr. Anneſiey lay; 
1 did not ſtay to ſpeak to him, but went on to Mr. Aaneſſey, whom | found 
fallen in the Ditch, lying ſenſcleſs, ſpeechleſs, and pale. 

Court. What Number of People were about him in the Ditch ? 


A. Ten or a Dozen. | | 
9, Did they appear to be Friends, or any of the People you appre- 


hended he was in Danger from ? | 
A. I cannot ſay who they were, or what their Intention might be, I 
was a Stranger, and could not diſtinguiſh, . 
* Was it at that Time in the Power of any body to do him Miſchief ? 


He had been fo long in the Ditch when I came up, that they had 
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Adipgly, we went in ſearch of him, and were for ſome time before we Sd!“ 9; Butdo 
101 A. I believe they might if they had a mind 


4 
of 


ed 


| 85 And what did you do u 
i * y | 4 pon that? 
; j 


ed 


+ 


for it was not ſafe for him to be there. 


8 


ö 
N 
0 
| 


| 


zot a Surgeon to bleed him. 


e 5 the Curragh ; I cannot ſay, I did not 
9. Was rr 


| T He was wounded at che inſtant of Time I Ws. 
2. Did you ſee any Body firike him 74. I cannot ſay diftinQly gy 


Mr. MacKercher. returned very ſuddenly, and with him one Lag anf 
Conſtable, and told us, that thas 

the Suit of Lord Angliſea— 
Mr. Callaghan, What do you mean by 


me he had the ſame againſt me and Mr. Goeftry. 


the Warrant, what happened then ? 


ſafe for him to ride, for that one of thoſe Fellows was going to ſhoct Te 


Mr. Lacy, who came along with us, followed us into the Room, when ti 
Perſon that appeared here, Byrne, was queſtioned in regard to his Gun, 


He anſwered, to follow Lady's Directions; and ſoon after Lacy ſtopp d hin 
and bid him anſwer no more Queſtions... GE, 


eight Bullets. 


| did not count them, but I believe there was that Number. 


Mr. Kennedy. I was, Sir, 


the 14th?---4. I cid not fee it more than once. 


made on the 14th ?---. There was none that I was privy to. 


} 5 Did you inquire, or any of your Friends inquire, whether mf 
Angleſea | 
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he aſſaulted by any one | 


was wounded about the ſame Times. Wok 
to Newbridge that Night, did you d 


ſe was beſet by, 


Defence in 


found it according to the Information he had received from the Peoph 
the Houſe, that there was a Number of People armed about the Houg, 


e was an Action brought againſt hint 


an Action? 
A. A Warrant granted by a Juſtice of Peace. The Perſon then tal 
What for, Sir? we a& 
him: He told us, on my Lord Angle/ea's Affidavit that he was aſſauly 
us, and put in Fear of his Life. _ _ 


When Mr. MacKercher, and Lacy, and the Conſtable came up vi 
A. Lacy told me and Mr. Gegſiry that he had a Warrant againſt us. 


We ſubmitted directly. Soon after we had breakfaſted, we diſatn 
ourſelves, and went into the Coach, and were carried to Naas. 
J Who went into the Coach ? ; h 
. Mr. MacKercher, Mr, Carrick, and myſelf. __ 4 
. Did Mr. a go into the Coach on the Road 7 -A. He dil, 
How came that? J. Mr. Goeftry called out to us to take bim i 


I Did Mr, Goofy give any Reaſon for his ſaying that ? 


He gave it as a Reaſon for taking him into the Coach, that it wu 


I When you came to Naas, what happened then! 
We ſent for the Sovereign of Naas to give in Bail, and there thi 


What kind of a Gun was it? | 

The Gun was a ſcrew-barrell'd Gun, ſuch as Game-keepers uk, 
5 Who queſtioned him about it? „ 

He was queſtioned by Mr. MacKercher what he was to do withi 


Was that Gun charged? * , 
Ihe Gun was unſcrewed before us in the Room, and from it tak 


2. In your Preſence ?---A. J was preſent. 1 
2, Did any body claim that Gun back again ?--- 4, Yes, Sir. 
©, How many Bullets were there ? 

There were eight, Sir, ſaid by all the Gentlemen in the Room. 


By whom was the Gun claimed ?---. By Lacy, as Lord Ang! 
. Had Mr, Lacy any Arms ? 
A, 1 cannot ſay as to that; I do not remember; I think he had. 
TIN Croſs- Examination, 


Mr. Morgan. Pray, Sir, was you at the Curragh the 14th of Septen 


D: Did you ſee Lord Angleſea there? -A. I did, 

J. Was he in a Coach, or on Horſeback ? ' 
I think he was in a Tent. | 
On the 14th ?---A. Yes, Sir. | 5 
. Recollect yourſelf whether you ſaw him in a Coach at any Ti 


that Day ?--- A. I did not, to the beſt of my Memory. 


Do you know his Coach ?--- 4. I can't ſay I did then, 
. Why then, how can you take upon you to ſay that the Coach-v 
ix which haunted you was his ? | 1 
A. I had particular Reaſon to know it then, from hearing from! 


Coach-box the Man's Inſults to Mr. Auneſſey. 


Did you ſee Lord Angleſea more than once on the 14th! 


But once, 
- Recollect whether you ſaw his Coach driving more than once 


T On the 16th you knew it, but not on the 14th ?--- . I did, di. 


2, Now I aſk you whether any Violence, or Attempt of Violen 


I can't be preciſe as to the Time. 
2. Was you one Hour ?---A. Yes, Sir. 
J. Was you two? -A. Yes, I believe we were there or thereabodl 
. Where did you lie the Night before the 14th, on Tueſday Night 
In Dublin, Sir. | 
| 2; What Hour did you come to the C:rragh on the 14th? 
I can't call to mind exactly. 
. Where do you ſay you were the Night before the 14th? 
A. We came Cock : Dublin to the New-/nn the 14th. | 
52 Did you lie at the New- Inn the Night before you went tothe Cu 
We did not. | 


85 How long, how many Hours was you on the Curragh? 
2 


was to be at the Curragb or not? 


me 


- to the Croud where my Lord ſtood ? 
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| | A. There was no Hurry and Confuſion till that Blow, which ottafioncd 


de not remember that the ion was put by any of us. 


„ Did you-converie. with any Body in relation to his being at the | MILEY Et tot | | Nie wr gt ateks : - 
| 2. Did you; or did you notf trixe any Body, before you were ſtruck | 


' Curragh?—4. | remember none. 


Had you at any Time after any Converſation about bim? 


Ms. 
#4 
4 9 


Blous and broken Heads. TO hr . | 
9. Had you = N Converſation of him between the 14th 
and 16th ?--- 4. We had not that I remember. mY | 
Mr. . 9, Now, Sir, I would aſk you, whether any Body pre- 
vented Mr. Mac cher's going up to m 


A. I can't ſay I ſaw any body prevent him. | 
Do you know one Chapman ?--- A. No really, I don't. 
How near was you to Mr. Mac Kercher when he had the Converſation 
with my Lord Anglejea A. Not fo far as I am now from you. 
$51 Y \ aſk you, Sir, whether the Words that paſs'd between them were 
not Words? 


A. They were not loud of Mr. Mac Kercher's Side, becauſe his Words 


ere intended for nothing but to be peaceable and quiet; the Words be- 
came louder afterwards; Lord Angleſea was particularly loud enough. 
- 9. Tafk whether Mr. Mac Kercher did not challenge my Lord to fight? 


I Mr. Mac Kercher's Words I can't diſtinctly repeat. 


©, Well, but I aſk whether he did not challenge my Lord to fight ? 


After many Inſults that Mr. Mac Kercher had met with, I believe 
de might ſay, That he dared not ſingle himſelf out, and tell him ſo. 


, But did he not challenge him in direct Words? | 

A. I do not apprehend he made uſe of any Words that imported a 
Challenge to Lord E. 

9. You ſay you heard part of the Words that paſſed, did you hear Mr. 
Mac Kercher give my Lord the Lye before he was ſtruck ? 

A. I really cannot ſay whether it was before or after; I rather believe 
it was before he was ſtruck. I cannot ſay poſitively, but it was after my 
Lord had given him abuſive Ne 
Q. You mentioned your going to Newbridge after you had received your 
Abuſe ?---4. I did, Sir. 

9. Now I aſk you, Whether you ſaw any, and what Number of Peo- 

ple riding to Newbridge, as if in Purſuit of any Body ? 

A. When I came to the Place where Mr. Annesley was lying, I ſaw 
Forty or Fifty People, Hotſe-men and Foot, who I ſuppoſe had purſued. 

Did Mr. Mac Kercher and you ride to the Place where Mr. Aznesley 
lay, _ La —A, We did not. ; | 

55 ow far diſtant mi ome be ? | 

J. I did not ſee Mr. Mac Kercher till I came up to where Mr. Annesl:y 

was, and the Diſtance between Mr. Mac Kercher and Mr. Annesley was about 
the Length of this Court, of better. 2 

9, Did you ſee any and what Number of People paſs by you, that ſeem'd 
to be in purſuit of any Body? | 

A. I cannot fay ; a good many People rode paſt, but I could not tell 
with what Intent; : | | 

2. What did you apptehend they rode for ?---A. I ag do not know. 

9. Now do you imagine they, or any of them, were riding in purſuit 
of Mr. Annesley ? | | | 

A. I do not know. I rather believe they were the Purſuers, otherwiſe 
what ſhould make them go after him ? | 

9. You ſaid at firſt that you ſaw ſome Forty or Fifty People, on Horſe- 
back and Foot, round the Place where Mr. Annesley was; who do you 
imagine they were, Friends or Enemies ? 

, For aught I know they might be the Purſuers, I cannot ſay. 

Did you ſee any, one of thein offer Violence ?---A. I did not then. 

Did you ſee any Body lay hold of him, other than in a friendly Man- 

ner to affiſt him? -H. I cannot ſay I did. 

I Did you inquire of Mr. Annesley if any Body had hurt him? 

Mr. Annesley was not capable of ſpeaking. 

But when he came to himſelf, did you ask him how he came by 
any Hurt ?--- A. I did. « 

9. What did he then tell you was the Occaſion of that Hurt ?--- 4. The 
principal Occaſion was the Fall of his Horſe into the Ditch upon him, 

And what occaſioned his Horſe to fall into the Ditch ? 

The Occaſion of his Horſe's falling was that of his being cloſe pur- 
ſued; and when he perceived that, he pulled the Horſe back, in order to 
defend himſelf, and he fell into the Ditch upon him. | | 

2. Before Mr. Mac Kercher and you went up towards my Lord Angle- 

fra, to complain of the Coachman, were you cautioned not to do it, for 
fear of entangling yourſelves in a Quartel ? 

A. I cannot ſay that I had any particular Caution from any Body. 

©. Did you hear any ſuch Caution given to Mr. Mac Kercher ? 

A.. When I came down the Hill, I was adviſed by ſome People to go 
off the Ground, or elſe I ſhould be murdered. f l 

. I aſk again, did you or Mr. Mac Kercher receive any Caution not to 
go to Lord Angleſea ?--- 4, No, I did not; nor do I know that he did. 

Do you know one Abraham Robinſon ?---A. I do. 

. Recolle:t whether he caution'd you or Mr. Mac Kercher not to go? 

. He gave me none. | 

. Did he Mr. Mac Kercher ? 

I know not, I did not hear him ſay any thing to him. 

9. Now then I ask you, whether at any Time during this Affray you 
ſtruck any Bedy, and who ?- -A. 1 know not, indeed, dir. | 
I But did you ſtrike any Body ? | ; 

. The Blow I received made me uncapable of ſtriking any Body? 

I Did you ſtrike any, and what Perſon before you received that Stroke? 

I cannot ſay, in the Hurry particularly, whether | did or no: | 
know this, I never altered the Poſition of my Whip: If I happened to hit 
any Body, it was with the Laſh of my Whip. 

A. How can you be particular concerning what Mr. Mac Kercher did, 
and cannot recollect what you did yourſelf ? 

A. That was ſome Time before the Confuſton happened, ſo that I could 
* judge then than afterwards. 
Ger a Time of Hurry and Confuſion ? 


as not the Time that Mr. Francis Jnnesley ſtruck Mr. Mac Ker- 


7 


| 


| 


| 


Yes, undoubtedly, having ſo many Remembrances of him with our | 


Lord Angleſeaz when he came 5 


it all. 


yourſelf ?- | INTEL ARTE: 9 1b 

A. 1 cannot really ſay; but after my Friend was truck, perhaps I might. 
Od you hot believe you ſtruck, before you were ſtruck 7? 
A. Yes, I believe I might, when I ſaw Mr. Mac Kercher ſtruck: 

2. Who was it you did ſtrike 8 -A. Why, Sir, I cannot tell. 
Did not you ſtrike Lord Angl-ſea ?--- A. I did not. 

Can you be certain you did hot ? JJV 
Im poſitive I could not, for he was rather behind me than otherwiſe. 
2. You ſay, you believe after your Friend was ſtruck you did ſtrike; 


wt 4 recolle& who you ſtruck? | — ROY HR 
. ly really I cannot poſitively ſay, I ſtruck one of thoſe who ſtruck 
Mr, Mac Kercher. | 


55 And yet you are poſitive you did not ſtrike Lord Angle/ea ® 
L can be poſitive I did not ſtrike Lord Angleſea before he ſtruck me. 
35 Endeavour to recollect who it was you rack ? 5 
LI cannot recolle& who the Perſon was I did ſtrike, for in a Minute's 
Time we were all in Confuſion. I am ſure it was not Lord Angleſea I 
ſtruck, I knew him. | | | | 
85 Might you not have ſtruck Lord 12 then, as well as another? 
. It was impoſſible, for he was behind, and his Blow prevented me from 
ſtriking any Body. | | | „ PIE: 
Die hot you ſtrike Mr. Francis Annesley ? 
3 i cannot tell; more probably him than another, as he ſtruck Mr. 
ac 


ercher. . 
. You know Mr. Gooftry 9 - A. 1 do, Sir. | * 
a 57 you ſee him ſtrike any Body ?--- 4, TI believe I did. 
. 0! | ae. ; 4; *\ 
. I believe I ſaw him ſtrike Mr. Francis Annesley, after he had ſtruck 
Mr. Mac Kercher. e 
Are you poſitive it was not before ?---F. No; it was not before. 
| ©, Had Mr. Goeftry received any Blow before that 
A. Hereceived a violent Blow, and I cannot ſay whether before or after. 
Did you ſee any of Lord Angleſea's Servants upon the Ground that 
Day ?--- A. I think 1 did; | 6 01 | 
Do you know his Livery ? 1910 . 
cannot be poſitive as to that, I know what is deemed his Livery, 
5 How were your Servants armed that Day? N | 
As they are when we travel. "TI | 
How is that? -A. One or two of them had Piſtols before them. 
Do you believe they all had? | „ 
I really cannot ſay poſitively whether they all had or not. 
85 You can ſay whether you believe they had or not? 
I believe they had not all. | 
Had any of them a Blunderbuſs ?- A. Not that I know of. 
A Muſquet or a Gun? -A. No. £+ 
. Had not every one of them Back-Swords ? 
I cannot call to mind; l believe not. | 
Do you travel with Back-Swords ?--- 4. No. 
9, Tell how the Servants were armed. EE 
They were armed fo far as to have Piſtols before them, but I believe 
they had no Blunderbuſs nor Back-Swords ; to the beſt of my Memory 
and Belief they had not. 5 7 
Jury by the Court. Did you ſee Mr. James Aunesley ride off the Cur- 
rach? Was he in 0 iew ? | 
A. He was in my View when Mr. Mac Kercher called to Mr. Gooftry and 
me to come away, he was juſt by us, but he was quickly loſt to me, be- 
cauſe on my coming away I received the Blow that ſtunn'd me. 
©, What might be the Space of Time between his going off the Ground 
and his lying in the Ditch 7-4. About ten Minutes, | 
Can you tell what was the Space of Ground from the Place you ſaw 
him in the Dicch !---4. A Quarter of a Mile, 
5 What Time might a Man ride that in? 
A Man might gallop it in fipe or fix Minutes, 
r. Malene to Mr. Mac Kercher. | | 
©. After thoſe Words of the Coachman that you went to complain of, 
was you, or was you not adviſed not to go to Lord Angleſea ? 
r. Mac Kercher, I believe I might. 


I: oy whom ? | 
. Who the Perſon was I cannot yy recollect; but my particular 
Reaſons for going, notwithſtanding that Caution, was, that I ſaw the In- 
ſult was continued, and not to be diſcontinued, unleſs my Lerd Angleſea 
gave Directions to his Coachman to deſiſt, a 

Was there any new Inſult offered after you received the Caution? 

. Yes, while I was in ſearch of Lord 5 0 78 
2. 1 Diſtance was you from Lord Angleſea when you received the 
Caution | | | 
A. I do not kitvy where Lord Angleſea was at that Time that I was in 
queſt of him. 
Q. But at what Diſtance did you find Lord Angleſea from the Place 
where you were cautioned not to go to him ? 
A. I cannot tell that; I had occaſion to traverſe the Ground ſeveral 
Times after I had received that Caution before I could find him, 

Court to Mr. Kennedy, 

©. Did you ſee any Verſons purſue Mr. Annesley ? 
Mr. Kennedy. I cannot ſay 1 did ſee any Perſons purſue him, for ſoon 
after I received my Blow. | | 
5 Did you ſee any People riding that Way? 

I ſaw a great many People galloping down the Hill, which they told 
me was after Mr. Annesley. | 
Did you ride in Arms that Day ? 


| 7 I had no Arms that Day, I rode a hunting Saddle. 


3. John Kirwan, | 
Mr. Morton. Where were you on the 16th of September laſt ? 
Mr. Kirwan. I was upon the Curragh, 
2. Whereabouts on the Curragh ? 
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4 A good Piece this Side e Winning-Polt, © "Was theo an Lace upon the Lai 1 Y 3 
1 s aft 7A. On the Gurragh..... 1- - [believe tell was; 1 did the Loo Notie „ | 
2 What Part of the Curragh *——4. Upon the bigh G bie . Had deu ver ſeenany af his Servants Beef? 
3 Tell hat you obſerved to pals there that Day.. 2 N ſeveral of his-Servants before. b . ee ee ee 
1 What I nh was Ny; Hilfe r Iki | S$ * Zi re you ſure you know his 3 * . RI l 
„ t him. 15 11 Ma, TIH 3 4 18 bis by Man b well. n 
4 * 1 do not know, their. Names. ll 13 oh, ahh . 
2 2 What did you hear my Lord Anglſea 1 1 | A. Ide not ad hither I fs th e Man's Face wr thr D Dy. 4 
5 I beard him delling, That thit young - Gentliman was jad 2. Youlive at Newbridge#---A: 1 2 7 
. | gil by the Kitchen- Maid. 4 — with that e or three came up an tol 4 | 7 any Gentleman there keep 2 T in ther Livery: 5 k 4 * 
' 4 that he was gone off the Sod, and with that. he 3 1 4 al . A. L cannot "ell whether there be or not. 
3 Jie 1a him Limb from Limb, and every one that takes his pos . Did you at that Time underſtand the Man to be Senat 10 ola Is 
18 9. Who did . ſay this to A4. I took one of them to be his Servant, ra? pu 
+. 9, Why ſo?: 4. Becauſe he wore his Livery. © | T took him to be his Servant, beckuſe he 4 his Ro. ; 
1 Are you ſure he was his Servant? | I gg Cloaths did my Lord wear that Day? | | 
= V I could not ſwear that he was his Servant, but Lidk him to be | 7 W; Lord ware brown that Day, a brown Cost. 2 
FX ſo. But he a er back and told . that. he. was killed. "That's * 2. What Sort of Hat had he? . He hid a laced Hat. * 
$3 b, ſays my „ Had he Lace upon his brown Coat 74. 1 do not Oe 2: 
1 | YI Go on, — 150 6 ur Sto Lask you if he had Lace on his Court. | 7 . 
1 Go on, and el} pour! ne Benefit to tell any . 40 not know) ad A ER Lotte doo by 
1 * I ſaw, and it is againſt my Will that I en. at enn Rag What Sort of Lace? MP « 
44 no Mind to meddle, but I was brought to it. | | I do not know whether Silver or Gold Lace. : 
3 | Croſe- Examination. _ | $3 Was he in his Coach, ot on Horſeback ? W144 le 
1 Mr. Malone. Where do you hive ?-— Mr. Kirwan. I live at Newbridge He was on Horſeback, riding a bay Mare. n 15126 340 8 
* . What do you follow 4. I follow ing. \ 55 Do you know any of 'the Company that was 4 um? ; k 
1 What Dealing 4. In Linen Cloths. x I 22 tell any Man that was about him. a the 
3 Are you a married Man 2.1 I | ot ;Do not you live near that Place? eit gs, IE, 
4 „What . have you ?——, I have two. | 1 live 5 thin a Mile or two of it. „„ 7 
C 2006 when triton een | , ; And yet kg not know any of the Gentlemen * EE 
7 Do you hold any] ind k—£, I do: OR * did th w one of them. | K 
i From whom? 4. From Mr. Brown. | A. Can you name any one Man that was preſent When my Lord ma 3 
Ho much d4, Not much. | 1 . 7 -A. I cannot, I did not take Notice. - 
©, Tell how much ?. Only three Acres. Did my Lord ever ſpeak to you before that Ti ime 74. He did me 
&, What Rent do you pay ?: A4. Three Pounds a Year. J Bid he ever eat or drink with you ? 
Do you owe any TR t.. I oweno Rent. I never drank or eat with him, he would' not de ſo great with the M 
What Day was it . were at the Curtagh? | like of me. | 7 
I. It wasthe 16th of September 1 was at the — . as] underſtand. Do you know Mr. Francis Anneslty of Balhſax 7 4 = 
How come you to underſtand it to be the 10th | 2. I didhearof him. a „ ede 
2 I took Notice of it. . Do you know bim. . I End Him. 4 
you write ?----. I cannot write. | Was you ever at his Houſe ? -A. I was at his Houſe. en 
* Did ou make any Memorandum of it? | Do you know his Servants ?---. I do not. 
125 no Memoranilum of it then. | T4 | Nor his Livery ?---. No. | HR | "+34 70k 
r do you know then it was the 16th ? | Do you know Mr. Steel P21, Ds 
I Becauſe I am ſure of it. Are not you ſure that you have that paper 9.. How far does he live from you ? e 
©" in your Hand? - -- He lives about three Miles from where I live. * eee 
„ 2 2. Suppoſe I am, that is ; nothing. to the am ; upon your Oath, | . Was you ever at his Houſe f- -A. I was. © b 
3 Sir what Day of the Week was the 21ſt of September Do you know his Livery -f. No. 4 
| 6 fl A. I do not know that. Nor 1 Francis e . 's Livery ?- -A. No. 
. Were you at the Curragb the 14th bb Ak was. Can you name the Livery of any Man that lives near vou 
3 Was you en the 15th ?---- 4. The 15th and 16th too. a cannot, Sir. 
Y Did you ſee the Horſes run ?----A. I did. * 4. Mr. Jonx Axchngorp. ws 
5 How many were there? Mr. Callag * Where was you on the 15th of September laſt? 
it . Four, and ſometimes three; that's nothing to the Purpoſe, Sir. | Mr. Archibald, At the Race of the Curragb. 
7 Yes, but it is, Sir; I aſk you ho] many Horſes ran that Muy 7 4; i Did you ſee any Thin ng particular that 11 that bo de 
do not know, I cd that chere were many running. Lord Angle /ea and any other Gentlemen ?---A. I did. 
. But I aſk you how man Give an Account of it; tell your own Story ? | 
I do not know, but I wall there was © Dat | I will, Sir. I was drinking, my Lord, in a Tent, on the 16th of 
What Colour were the ” ?-.-4. Some of them were bay. September at the Curragh, and 1 heard ſome 'People cry out, use tht 
Was there any white Horſe ran ?- A. No. Sen of a Whore Kennedy draw. With that I thought it was a F riend of 
Any grey Horſe ?----4. No. mine that had been at the Curragh that Day, that was in danger; upon 
F Did you make any Betts? which I 0 on Horſeback, and ſaw Mr. Fans and Lot 
I made no Bett, I drank my Bell y-full. Tee beating this Kennedy, and Kennedy had his Head down in this 
I Had you drank your Belly-full Morning ? | Manner, and they were fleaking him, beating him, my Lord, very fe ils Ser 
T did 8 drink much that Morning. verely: And ſeeing this, I went up to Fans, and laid my Hand upon his 
. What Time of the Day was it that you heard Lord Angleſes ay Arm, and ſaid, I wonder you would be guilty of beating a Man i in this inla- 
tho Words? mbn Manner, and whatever the Fad is you beat him for, he cries out, I bent 
A. I had not my Watch about me; about the Time we drive the Cows home, | nothing to ſay to it; that ought to ſatisfy you. I my ſelf did not underſtand 
What Time is that? About duſkiſh ? -A. Thereabouts, Sir. what the Quarrel was about; _ after I had ſpoke to Jans, he went to 
. How long before it was duſkiſh ?---- 4. I cannot tell. my Lord Angleſea, and he ſaid, My Lord, it is not worth y-ur- while oh bat 
Was it two Hours? him, let him alone. With that my Lord defiſted, and I went to Mr. La- e did n 
Indeed, Sir, I had not my Watch about me. nedy, and told him, You had better A5 off i in the beſt Manner you can, for * W 
Have you a Watch, Sir ?----4. No, Sir. be murdered if y:u flay here. Mr, Kenn. dy faid, he could not ge for his Friul, 41 
: What Time of the Day was it that you heard my Lord Angle eſea | he could not l:ave them. With that the Mob 7 ſaid, Mr. Annesley is gone ol ry of 
= ſay he was a Baſtard ?----£. I 8 tell. the Field: And with that Lord Augleſea ſaid, Follow the Son of @ Win or 
8 you muſt tell; Recollect. and knock his Brains out. With that the People rode off after him, and Me; 
Ab the Time of the Cows driving home. rode after the Crowd from the Place where we ſtood, towards the Tur- d not {i 
Did you ſtay upon the Sod after that ?--- A. I did, a good while. pike - Road to Newbridge ; and by the Time I came up, Mr. Annesley wa WT 2. Dj 
3 Was there any Race after ? fallen into the Ditch with his Horſe, and ſome Gentlemen came up, .an 2 laced 
No, no Horſes ran, not as far as I can underſtand. were {or ſtriking him as he lay there; and I ſaid, I believe he ii dad alreatn J. I c: 
A did you do after that? and there 18 no need to kill him again. And with that I alighted, chend ed Coz 
Fr went into a Tent to take a Glaſs of Ale after. him, and opened his Stock, and the Surgeon cameto bleed bins: but coull Md bid h 
Do you know Lord An 4 * s Livery?— -A. Yes. get no Blood; and I got a Chair, and ſent him to Newbridge, and with 9. Di 
What Colour is it? e gives red. an Houror two after I went to ſee him. 1 I 
Red! Why Man, he that you ſaw in red might have been a Soldier 55 Did you think, when you ſaw him in the Ditch, that he was s dead Ar; 
for what you know ? I did believe he was ſo hurt, that he would not recover in a good whike t have n 
A. I do not know but the Man that I ſaw was a Soldier, but he had his I Did you hear any Dire: Rions given by Lord Aagleſea to any Fong 
Livery on him. I only heard him ty what I have ſaid already. | 
Was the Man that you took for his Servant dreſſed in red? | Repeat that a Va: 
7 I did not take him to be his Servant then, but I took him to wear | When the Mo cried out Mr. Annesley's gone off; my Lord aur 
his Livery. ſaid, Foilow the Son of a WH bore, and knock his Brains cut. ; 
. You ſaid he wore my Lord's Livery ?----4. I did. 9, Did any Body purſue upon that ? a my L 
© Did you at that Time rwe that he was his Servant? I cannot ſay whether it was upon his ſa ing it or no that 09 4. I cou 
] took him to be his Servant. low'd him, but there was a great many People follow dhimupon his fayingſt lollon 
, Why ?---4. Becauſe he wore his Livery. Do you know who thoſe Gentlemen were that would have fro 7 Vou 
What Livery ?--- A. Facing with red. . 2. Who had not prevented them 2A. Ido. == lo 
What Colour was the Outfide ? ho? Name them.---F. Mr. William Warren of Grangebogg: Do n 
4 Blue, Sir, and was faced with red; and this was red. Pointing to bis Ve}. ] 5 Did any body ſtrike him? . I told 
Red Infide? What the Lining? No, not one; I believe I prevented that pretty much. J Lor by 
No, the Facing. { Pointing at the fame Time ts the Cuff of the Sleeve O. Do you believe any body would have ſtruck him, if you DY Did 
end the Ve e/t. , been there ? id 1 
3 A. Up 9 5 


r 
F 


. 


4. . for Mr. Forres was alighting in order to ſtrike him; and 


preven 2 Doe not the him, for be it hilled already, I believe; and you are 
wy ar. of ee Pigure in this Country, and not proper te be ſecn in 
ſuch Ow FI 6 Craſs- Examination. „ 
Mr. Gren. Did you | wi other People purſue Mr. Auneſſey beſides 
Mr. Murren A. I ſaw ſeveral. 8 eee WM 
'9, Did you ſee any in Lord Angleſea's Livery ? 
' I cannot tell; I did not take Notice 
"fed him, or not. | fy | 
pa 2 you ſtand by him, for os reg after you came to the Ditch? 
F 1 did, till I put him into the Chair, | 3 
Did you ſee any of Lord Angleſea's Servants there? | 
7 1 did not obſerve if any Servant of Lord Angle/ca's was preſent, or not. 
9. Recalle& who you found at the Ditch. | 
I found Sir w e e Mr. Villiam Warren there; and ſo 
Di ---and.a many Acquaintance. oe 
wh 1 after 518 Fal into the Ditch did you come up ? 
e was ſome time down, I believe, for the Horſe had 'got up before 


hether any in Livery 


# 


* 
4 


e. | | | 
; 9. Did you ſee Mr. Arne/ley ſoon after this at Newbridge ? 
55 I turned back at that Time when I put him in the Chair, and ſaw 
the other Heat at the Curragb, and after that went to Newbridge. 

* 9. Had he no Bruiſe, or Cut, or Stroke with a Whip, that you per- 
ceived ?--- A. He had not, that I perceived; nor did I look. | 
9. Was he in his Senſes when you put him into the Chair ? 

He was not. | | ; | 
Did he tell you then, that he got ever a Stroke from any body? 
7 He did not tell me that be got ever a Stroke, How could he tel] 
me then, when he was ſenſeleſs? | | | | 

d. 9. There was a Heat, you ſay, after he fell? 

Iv There was, Sir; I went. back to ſee the Heat, "Re 

u the Mr. Dicby. Did you fee any body purſue him before he fell down ? 

7 . When 4 came up he was in the Ditch; there were a great many 
running that Way. | 7 — 8 

„Did you know any of them ?--- 4. I knew Mr. William Warren, 
Sir Xlr. Borrowes, and ſpoke to Mr. Warren not to ſtrike him, 
D. Did you ſee Mr. Villiam Warren's Horſe run away. with him that 

Day A. I did not obſerve his Horſe run away with him. 

Mr. Malone. Do you think the People you ſaw there intended to do him 

any Harm 7 A. God knows whether they intended him Harm, or no. 
2. Do you believe all the People you ſaw there were bent to do him 

Miſchief? - 3 RES EEE or 

4. I believe there were ſeveral, among ſuch a Concourſe of People, that 
did not: Sure, if they were all bent to murder him, he would have loſt 
his Life indeed !| 3 | 

Caurt. You ſaid, that you heard Lord * ea ſay, Follow-the Son of a 

here, and knocſ out his Brains ?-=- A. Yes, I did. 

9, Giye ,your Opinion, whether any Purſuit happened in conſequence 
of thoſe Words ? Ee SE Ak aces 

J. My Opinion of the Matter is this, that I ſaw them purſue him as 

ſoon wa hf 5 ſpoke; but I do not know whether they followed 

dim out of Curiolity, or by my Lord Angle/ca's Means; how can I know 

their Intention ? 


TEC, | 8 | 
| y 4 Why, I cannot tell; I never ſaw him till the Race-day before. 

f Was he not followed to whatever Part of the Ground he went the 
| Day f: 6, oc LE | 4 

A. Fools ſaw him come on the Ground from the Turnpike-Road with 
is Servants, and I was ſhewed him there, and da not think I ſaw him 
ter, that Day. 1 | | 
9. When you came up, did you ſee Mr, Warren attempt to hurt Mr. 
— a5 # 

4 Mr. Warren was alighting when I came up, and ſaid ſome Words 
hat made me think he meant to hurt him in that Manner; and what 
keaſon ſhould J have to ſpeak to him, to beg he would not hurt him, if 
te did not attempt it? 8 

F What was it he did ſay, that made you imagine he intended to hurt him? 

think that he called out to Sir Kildare Borrotues; | was in ſuch a 
pry of Spirits, that I cannot tell well what happened, but I think, by 
ie Words Mr. Warren ſaid, they were ſomething tending to hurt Mr. 
meſley; upon which I begged of him not to alight; and he did not, nor 
d not ſtrike, | | 
Did you obſerve Lord, Argleſeas Dreſs that Day? Had he a plain 

a laced Coat on? 1 

4. I cannot tell you; I do not remember whether it was a plain or a 
ed Coat, but I know he was on Horſeback, and Fans went up to him, 
ad bid him give over beating Mr. Kenneay, 5 

Did you ever ſee Lord Angleſea before? 

: I have ſeen him very often. 


thave not the Honour of being acquainted with his end, 
& At the Time you heard: Lord Ang/cſea make uſe of the Words you 


&; Was there not a great Crowd about him? 
- The Crowd was diſperſed pretty much upon Mr. Auneſiqs going off. 
Can you judge whether they followed Mr. Auneſiey thro' Curioſity, 


. a my Lord's Inſtigation? 
hey ok could not judge whether through Curioſity, or at his Inſtigation ; 
Ving 7 followed as ſoon as he ordered them. | 


Jou ſaid, that the Crowd went away and followed Mr. Annes/ey ? 
I do not ſay all; but a great many followed him. 

Do not you believe they attended him out of Curioſity ? 
. 1 told you before, that! could not tell whether out of Curioſity, or 
oY Lord's Inſtigation. 

: Did you know any other Perſon preſent to have heard thoſe Words ? | 
© did not ſtay to look about me, but rode off directly. 


vu 8 * know any body that was there preſent ? 


Are you acquainted with him ?--- 4, I know him by Eye-ſight, | 


ention, how far was you from him? 4. No farther than I am from you. 


„ 


( 353 I} 1744. pos F : Aniiefley, Eq. and To Jans, Gent. fon an Aſſault, F 
en my Word, © believe ſome would have firuck, if 1 had not | 


Mr. Spring. Was it nat uſual for a Crowd to follow him wherever he | 
1 of the Saddle. 


] 


have done him Hurt, but for your Interpoſition? 


. How many of them ? 
| 2 2 


* 
4 > 


& I 0 not know any body that was by, for I did not ſtay to examine 
who was by. Eat | By © 1h | 2 
. When you came up to him in the Ditch, would any Gentleman 


A. If I had not thought Mr. Warren had a Deſign to do him Hurt, 1 


ſhould not have ſaid the Words I ſaid to him. 


| 5. Mr, WILLIAM Hacker. 1 3 
Mr. Morton. Where were you on the 14th and 16th of September laſt ? 
ow aa On the 14th i was in Dublin, and the 16th I was at the. 
Curragh. „ $ | r 
2. Do you know what happened the 16th between Mr. Mac Kercher, 
Mr. funesley, and my Lord Angleſea ? e 

A. I was in a Tent drinking a Bottle of Wine with ſome Gentlemen, 
and a Boy came in and ſaid, Phe oung Earl was killed. Immediately on 
hearing that, I ran out, got my Horſe, and followed them. There was 
a cry out, He's gone that Way, turſue 1 him Upon which I fol- 

lowed as faſt as I could, and came up to r. Mac Kercher, and ſaid, 
don't you, go " ſofter, Sir? He ſaid, My Horſe has no Speed. Pray, Sir, 
do you follow Mr. Anneſley, and keep cloſe to him till I come up, for he will be 
murdered. U pon that I fallowed as faſt as poſſible, but he was fallen in 
the Ditch, and many about him before I got to him. I faw he was ver 
much hurt, upon which I attempted to bleed him; he was quite ſenſeleſs 
and ſpeechleſs, and though I made two Punctures in his Arm, he would 
not bleed, and after that he was ſent off to N-wbridge. n 

2: Was he recovered before he was ſent to Newbridge ? 

He was not recovered. | | 

Did he ſay any Thing ?---A. He did not ſpeak a Word. We 

When did you ſee him after this?. I ſaw him that Night after, 

5 In what Condition did you find him then? | 7 
He had recovered his Senſes, CLE ba nd . a 
D. Did you ſtay any Time with him ?—4. I lay there that Night. +. 

SI; Do you remember any thing remarkable to have happened further? 

. The next Mornin 1 up early, and went out to look at my 
Horſe. And Mr. Mac Crider was apprehenſive of ſome Danger, and 
ſaid over-Night they would go away very early. I went into the Houſe 
again after I had ſeen my Horſe, and a Boy came in and ſaid, The Houſe 
was ſurrounded, and that the Gentlemen in the Houſe were way-laid. I told 
Mr. Mac Kercher what the Boy faid, upon which he and ſome more went 
down Stairs to ſee if it was true, and then they were aſſured of it. 

8 How do you know that? 75 5 

A. I went qut with them to the Ditch of the Garden to ſee if we could 
perceive any People, and then we ſaw them plainly, We came in again, 
and then the Landlord told them the ſame Thing. | 

What followed after this? 

- Some time after that, Mr. Mac Kercher was taken up on a Warrant 
by one Lacy and a Conſtable, and they came up Stairs together, and then 
he tobk Mr. Go/try and Mr. Kennedy. Then we got ready, and were gg- 

ing to Nags to give in Bail there; and when we were a good Way from 
Nowbrid e, one Angus Byrne came up in full Gallop with a Gun in (his 
Hand; Mr. Annesley was then on one Side of me, and Mr. Goo/try on the 
other; and he laid his Gun upon his Thigh when he came up, and he 
immediately turned about and gave his Whip to a Countryman, came 
cloſe to me, and laid his Hand upon the Cock of the Gun. I cannot. 
ſay poſitively I heard it ſnap, but he made a Noiſe as if he cocked the erg 
Court. How was the Gun directed? 7 094: £001 
A, The Muzzle was directed towards Mr. Annesley, croſs the Pommel 


Q: Did you perceive him touch the Cock of the Gun? 
A. I ſaw him put his Thumb upon the Top of it. 
95 Can you ſay that he cocked it? - _ 

] cannot be poſitive; I did not ſee it cocked, but I heard it ſnap : 
upon which I made Mr. Annesley alight ; I called out to the Coach to ſtop 
and take him in, and Mr. Gooftry came up to us. | 

What kind of a Noiſe was it you heard? 

It was the Sound of a Gun cocking. 1 2 Fn 

9. Did Mr. Annesley alight and go into the Coach ?—L. He did. 
©, Who adviſed him to go into the Coach ? Hf 
I did, and I believe Mr. Gee did. P | 5 
Why ſo ! A. Becauſe I thought that the Man intended to ſhoot him. 
r. Mac Manus. You ſaid Byrne gave his Whip away ?---A, I did. 
9. With what Intention did he do that ?-. I cannot ſay. 
©. Was it in order to be the more ready to ſhoot ? | 
7 I ſuppoſe it muſt be ſo, Sir; it looks as if it was. 
5 Did you ſay any thing when he gave away his Whip? 

. Not a Word. | . 
I In what Manner did he give it wig * | 

He rode up in a Hurry, gave his Whip to the Man, and turned 
back immediately. FT | | 

I; What further happened after this ? 

After that we met ſome People on the Road, who came from Naas 
to meet us, and they conducted us to Naas. 

I What became of Byrne? 2 

He turned back immediately after Mr, Annesley got into the Coach. 

. How ſoon after this Man had given away the Whip, and put his 
Hand to the Gun, did Mr. Annesley go into the Goach ?---A. Immediately. 

5 Did you ſec him take his Whip again ?---A. 1 did not. 


+ 


. Did he go with you to Naas? 

He came up to us again, and went there with us. 

. What happened after you got to Naas? þ 

, When we were going to give in Bail for the Gentlemen ; Byrne 
came in and laid down the Gun upon a Bed in the Room where the Gen- 


tleman that took the Gentlemen in Cuſtody. from the Conſtable was; 


I think he was Sovereign of Naas. I went in, Mr. Carrick and that Gen- 
tleman was there, and we were deſirous to ſee if the Gun was loaded; and 
it being a Screw-barrelled Gun, immediately I unſcrewed it, and took 
out eight Bullets. 4 

Court. Who unloaded the Gun? 

A. 1 unloaded it myſelf; unſcrewed it, and took out the Shot. 

9, What kind of Shot. A. Large Swan-Shot. | 


A. Therg 
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1 They were quite round. ey 

r. MacManus, Tell what happened after that | and then held the Qun actals'the Pommel with his left: Hand. 

A. Then the Sovereign tock the Gun, and "Byrne v 1 ae with 15 In what Poſition was the Gun at his coming ap? 

what Intent he carried the Gun, and whoſe it was? Hefaid; Iibehnged ts A. The Gun was poin nted up into the Air at Fo no ny 

7 Lerd Angleſea, and he was to o follow the Direktion, of Hr. Liey, in er, Was the Biidle in bis Right, Hand then ?. have be 
thert was ary Reſet intended, to prevent it. They then aſke bim what 12 Righe Hand, becauſe the Gun was in the 1 


Le was to do with it in caſe of a Reſcue? He was going to anfwer, when 


2. Was the Time Byrne came up my confiderable Time before » m 
Lacy ſtopped him, ad ſaid, You wor are it N ane 1 no met the a coming from Naas #--- : 


Les, it s. 


| more e How Jong I cannot tell. e 
tad Lacy R? 7 Y isi 2 Minutes ?-=- Z, Les, it was, and ware.” F 
| 7 'When den from Nas we} d "wy wth out a Piſtol A Quarter of an Hour ?- AH. I cannot tell . 1 
upon the Tr: and J ſaid to him, Sir, Mr. a: Kercher told you before | 9. What was it Byrne did after he came up? | 
wg came out, that we expected a Guard from Dublin or Naas,” and. you A. He immediately gave the Whip away, and came up cloſe 8 Wks ; 
need not fear any Reſene, | immediately upon r. Hannig alighting and Las nnd the 5 he þ 
e. kind of a Piſtol was it f. It was a Pocket Piſtol. turned back. | ; 
Bagel, Did you obferve Lord An Hea's Coach driving at 55 1 7 Did you ever ke Byrne before? VETS F 
foi on 1 Curiagb f. A. Really, Sir, 1 did not t mind, Iwas i in a Tent I never ſaw him in my Life before. F 
drinking - Glaſs of Wine. | Did he fay any thing to you f. A. He did vi fea & 8. a 
Crofs- ain | Did heknow you at that dime 74. He did 1 88 wt W A 
Mr. Morgan. Vou ſay when you heard this Noiſe of the Gun, that the Did you know him: ( 
Muzzle was preſented to Mr. Aungſſey ?--- 4, Yes, the Gun lay upon ws 1 2 ot know his Name till we came to Man. 5 7 
Pominel of the Saddle with the Muzzle towards him. { £2. How long after Byrne turned back was it 2 . followed youu it 
2. Which Side of you was Byrne on f. . The Left. | Naas ?---A. A — while. 8 
„ And where was Mr. Auniſty F. -A. On the Right. Was it an Hour?---4. I cannot fay. # 
; You rode then berchet Mr. nel and Byrus, Byrne came up? ©, Half an Hour f-. To the beſt of Knowle wn tern 4 
1 did. QD. Was it after the People met you? ; 5 
. At the Time your heard this Noiſe of the Cocking, would not the - I believe it was, I cannot be poſitive, th 
Gun have ſhot you, or your Horſe, if it had gone off 4p 2, How long o_ 7A. I cannot tell exactly . long ie wane an 
"A. T'believe it poſſible it might. . Mr. WII TIA Goosf ur. up 
. Deſcribe the Poſition of yourſelf, - | Mr. Ane. Weis you at the Curragb laft September? Ty 5 
I had Mr. Anneflty on the right Hand, and Bye drove upon the Mr. Geoftry. I was there the firſt and laſt Day of the e N 00 
lf Side of me, and I got cloſe to Mr. Anirefiey. . Give an Account of what happened there; tell the Whole Aﬀair 
1 In which Hand had Byrne the Gun? | | | The 14th of September lait we went to the Curragh, and thete 
5 He had the Gun in his "ft Hand, and the Bridle i in | his right. but one Horſe to run that Day, and there being no Re Di — bs 
4 2 You ſaid it was pointed to Mr. Anneſtey © | rode a little up and down the Courſe that Day, and came off again. 
* It was lying on the Pommel of the Saddle, acrofs the Horſe” s Neck, | a From what Place did you go to the Curragh? _ 
"vg with the Mouth towards him. | wo went from Dublin to Newbridge: Inn, and from thence wt 
a5 9. Could he have ſhot him before he got i into the Conch, if he had had 
"0 a mind? | "2D! * any thing eee happen to you on the 14th 1 
5 A. To be ſure he might, if he pleaſed; but it would' not babe been poſ- We ſaw Lord Arz/z/ta and other Gentlemen ſtanding at a 1 
oY ſible for him to have eſtàped if he had ot. we rode up the Curraghe and when we were coming back again fromthe 
7 ow If the Gun had gone off, muſt it haveſhot Mr: Ameſly ? ; Courſe, juſt before we came to the End of it, Lord Angleſea ſaid; Sit ir 
* If it had gone offoſtaritly as he came up, it might have ſhot me. Scouniirel MacKercher, thaugh he now loshs like a Gtntleman, that Coat Nl 
{ba 5 75 What happened after Byrne came up? | 75 his Back I ſaw not a Month age in Monmouth-Street. Mr. Mur 
2 "Mr. Anneſſty fliyalighted, and Mr. Gorſtry came up, we called to the Coach | ſaid, Do not let us take any Nitite of it; it it wot worub while; ſo we rode 


to ſtop, and he went 11, and then Byrne turned about and went back again. | off the Ground, and went to Newbridge ; that was all that happened tha 


Hand 7A. They did not. we went up along with him to the Winning- Poſt, and there my ord follow 


3g i "2 Do not you believe that Byrne carried that Gun to prevent a ef Day. The next Day was Thur ſday ; there was no Race that Day; and had 
1 | cy and for no other Purpoſe ?- A. How can I tell? we went to Gentlemen's Houſes in'the Neighbourhood, where Mt. Aaſ⸗ care 
þ 73 What do you dende 71 Iproteſt, I cannot tell what e batieves ley was known when he was young. On Friday we went to the Rice 1 doi 
voi Had the Gentlemen any Arms in the Cosch A. They had not, | again, and juſt as the firſt Heat was over, we came upon the Carragh, and 
i 7 How: many Servants attended Mr. MacKerchrr and his Company at | and went up to the Company. © After ſome little Stay there, we left thit, I hat 

| K Neg P--- A. I know there was the Groom, and a F ootman, and 41 really and rode on further ; and as we were riding, the Coachman of Lord 4. were 
* cannot recollect any more. gleſea came full gallop through the Middle ef us; we got out of his Wan ward 
* N Were there not fr? -A. T cannot recolle& any more. faſt as we could; he turned ſhort about again; drove at us, and we'gaton War 
4 Were the Servants armed there ?- -A. I know the Groom was. | the other Side of the Rail to avoid him, and he came there with his 0 perec 
"78 What did the People that came from Naas ſay when they came up? | and pointed to Mr. Annetic, crying, Shoe bey, that's he, Shoe-black. Pr. that « 
FI : A. I cannot tell; ſome went on one Side of the Coach, ome on the ſently he came to us again | Lacy, 
1 other, ſome on Horſeback; and ſome on Foot. 1 Court, Which Side of the Rail ? ſecure 
2 2. Did not you hear it rumoured by them, that toe will attempt a Reſ- | A. The Outſide of the Rail, my Lord—and drove at us PV: M. us, t 
4 cue -A. I did not. eee then ſaid, There is no bearing of this, we muſt either go out of tht ple fr 
4 * 2. Did not you hear them cautioned not to attempt * Reſcue ? 2. Cour , or elſe ſpeat to my Lord to chaſtize him. and I 
3 A. I did not indeed. ä | Were there other People on the other Side of the Rail beſices you 9. 
by I Lacy took out a Piſtol, you ſay? ? \ There were other People there befides us, but very few. 4 
; He had a Piſtol in his Hahd when the Men came up. D. Go on. Coact 
' 9, Did the Men ſay any thing to bim about his having his Piſtol in his | A. Mr. MacKercher went up and down to find my Lord Any 2, wi ad gc 
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I Did Lacy give any Reaſon for having that Prſtol in bis Hand ? others were ſtanding; and Mr. Annesliy was rather behind, | out af and 1 
He gave me no Reaſon ſor it. Crowd]; five or ir Horſe Lengths behind he might be: So Mr. MarKerds green ( 
2 Did you hear him give a Reaſon to any Body 2 | ſaidy with a lo Voice, J wart to ſpeak with your Lord/vip: My Lord OM u: in 7. 
[ aid not hear him give any Reaſon. T have no Piſtols, and was ſtartled, and changed Colour a little, I Ws Amieſt: 
* Did not you h hear him ſay that he took i it out to prevent a Reſcue? | This was no Time and Place, he laid further, ts talk thus, I have tf! Mr. 4 
I'did not. Mr. MacKercher ſaid, Fer what I have to fay to your Bordſpip, every Nm I beard 

and M 


What did you Wy to him? Plate is proper; for all that I have te ef, ſs 2 one of your Sb duni thi 

. I told him Mr. MacKercher ſaid, before we eame out, that we expect- _—_ entiman ill, or Words to that Effect. My Lord afked, "Whit 

ed people from Nyas, and that there will be no Reſcue. entleman was ? Mr. MacKercher ſaid, That's the Gentleman, Mr. Ano" 
9. What did he ſay when you told him there would: be no Reſcue? M ab Lord heſitated a little, and ſaid, he wat no Gentlimam, but that be un 
A. He made me no Anſwer to that. - ard. Mr. MacKercher ſaid further, We expeft your Lordſhip will tutn®# 
Court. Before Byrne came up with the Gun, how were you and Mr. 8 Sefvant au ay on the Field; as it is a public front. My Lord then flew inÞ 
2 riding ? | Paſiion, and called Mr. MacKercher great. ming vpprobrious Names; a 
Mr. Anne y was firſt, a little Diſtance before me; immediately upon Mr. MacKerchertold him, he lieu; with that Mr. cher ſaid, dar 

Fyrne's coming up and giving e the Whip to the Man, I got up to Mr. | ip Yurf not /in 605 gle yourſelf out, and teil me ſo. With that Mf. Francis 4 
Anneſley. 1 up with his Whip and ſtruck Mr. Mac irchet on his Forehead, . 
V Was Byrne nearer than you to Mr. Annefley at any Time? thats little Blood came, and his Forehead ſwelled very much! Lmmedjat 
I was nearer all the Time. . - | upon that, I had alittle Whip in my Hand, and I ſtruck Mr. Aung. Up 

2. How near was Byrne to you? - A. He was within a Yard'of me: - | this it was over, and Mr. MacKercher ſaid, Come, we will graway,” Thee 

75 If the Gun had gone off, could it have ſhot Mr. Aonesley or you! ? 7 ſome other Words paſſed afterwards between Lord Angleſea and Mr. Ai 
It might as weil have ſhot him as me; ] believe it poflidle+4 it might | Kercher, and Mr. Mac Kercher ſaid, turning to go away, Come along, 72 


have ſhot me. and Kennedy, it is not worth whilt' 70 falt 1 a Man who dave 
I On what Side of Mr. Annesley was you? | Gentieman, and refuſeth him Satisfafimm.” I could not get asf, 
I was on the left Hand Side of him after I joined him. | | readily, being in a Crowd of People; and I believe 2 Minute or tw 
- 2; In what Poſition had Byrne the Gun at his coming up? ed beſore any thing further happened at all. When 1 Wee 
dun 
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te off, There's Gooſtry, fays my Lord, araber 
e e in Ireland, e hits down. Upon chien Mf. Zan Ir. 
uf Ruck me again, and 2 great many mode truck: me. I was ſtunned 
= the in Blow, and died fo prodigiobſly,. that I was all over Blood. 


_— were ſo ne | me that 1 could not fall. enn den . 3& + 
wk Win Diltance Time was there-between the firſt Blow and the 
ſecond, giveli by Mr. Francis farms 6p | aide! 

A. It was two Minut in es after tl | 


| An, N N N güne ns ee: N | 
. Did be ftrike you of himſelb, or by any Diretions from any Body ? j 
7 He did not firike me till Lord 4ngleſea ordered hiwww . 
| Did you leave the Gurregh immediately upon that??? 
1 did not; 1 thought the Qu reel had been over, and had a Mind to 
ſtay to ſee the Sport. There were. ſome Eng/i/b Horſes to run, and I 
dapped my Handkerchief to my Wound, that I might ſtay and fee the 
Diverſion. I rode for ward on the Ground, and immediately I heard the 


Prottndery as they called Mr, Anngfey, was killed. Thinks I, I'M: go 


Jown tp the Starting-Poſt to ſee what, is the Matter, and there I heard 
that Mr. Tae was in the Lane leading to Netobriage; I rode after him, 
and when I came about half Way down the Lane, I ſaw.a great Crowd of 
People about him, and found him lying ſenſeleſs, his Arm ſtripped up in 
ordet to bleed him, but he would not bleed. I got a Chaiſe that was com- 
ing by: put him into it, and got a Man to go with him to hold him in the 
Chaiſe that he ſhould not fall out of it, and ſo carried him to Newbridge. 
The next Morning we were to go early to Dublin; Mr. MacKercher (aid, 
it was very prudent to get to Dublin as early as we could. But before we 
were up, we were alarmed by the People of the Houſe ſaying, That the 
| Houſe was A e and that there were a hundred Men, fifty one Way, and fifty 
and that there were Men in the Entry that had Fire- Arms, We im- 
mediately got up, and had nothing but Piſtols to defend ourſelves : We 
thought them not ſufficient to defend us againſt ſuch a Number of Men, 
and ſent to the Landlord to get us more Arms, if he could; who brought 
up a Caſe of Piſtols and 'a Gun 755 we were determined not to ſtir till 


we could get ſoine. Affiſtance. MacKercher and Mr. went 


; 7 


* 


Arms; ny returned immediately, and teld us, They ſatu a great Number 
ta ſo we were determined to fecure ourſelves in the Room till we 
zould get Aſfiſtance. Some time after it was Day-Light, an Hour or two 
after, Mr. Kennedy went out into the Garden to try if he could ſee any 
Body; and when he returned, ſaid; He ſaw none: I went down into the 
Garden, came back, and was told there was a Warrant granted by a Juſ- 
ticeof Peace, on the Complaint of Lord Angleſea againſt Mr. MacKercher, 
and Mr, Kimedy, and myſelf. I aſked Laq, who came up Stairs to exe- 
cute the Warrant, if he was a Conſtable; he ſaid he was my Lord Angle- 
ſea's Steward; the Conſtable was hard by. EY | 
5 i 8 es n ; oth 
. In the Houſe z they came up Stairs, and ſhewed the Warrant: Say: 
I, What Octafion for all theſe People to execute a Warrant? Whok 
Complaint is this upon ? I looked, and found it was a Complaint of Lord 
Hngleſed's; oy his Lacy ſaid, We muſt go back to the Gentleman that 
had granted the Wartant, to give in Security, I ſaid, No, we did not 
care for that, we have got enough of this Country, I am all over Blood, 
1 don'r like it ſo well to go into it again, and you ſee the Dreſs J am in, 
and I'll * Dublin ; and thinking, there was ſome Dirt in my Wound, 
I tiad a Mind to o where I might have it ſearched and dreſſed, for there 
were two Gentlemen there that offered to bail us. Lacy would not go to- 
wards Dublin, but inſiſted on our going to the Juſtice that granted the 
Warrant. "This occaſioned us to er about it till the Conſtable whiſ- 
pered us, Naas is the Ceunty Gaol, Gentlemen, and if you ſay you will go to 
that Gaol, I muſt carry you there, whether they will or no. Upon this we told 
Lacy, That we 5:29 to go. there, and if we did not_give Bail, we would be 
ſecured there. There being ſo much Noiſe, and the Landlord cautioning 
us, that there might be Danger of going the Road, we ſent for ſome Peo- 
ple from Naas to come and meet us; ſo we got ready, and Mr. Auneſſey 
and I would' not go into the Coach. pe": 4 60 
Who went in the Coach? 1 
Mr. Kennedy, Mr. Mac Kercher, and Mr. Carrick, went into the 


had gone a little Way, riding almoſt all three a- breaſt, I ſaw ſeveral People 
follow, and a Fellow came illoping after us: I heard the Horſe coming, 
and I looked, and ſaw a Fellow coming up with a Gun in his Hand, in a 
green Coat, and a luſty Man. I ſ:id, I wondered what that Man's coming after 
us in that Manner could mean. So 1 drops behind Mr. Hacket' and Mr. 
Amieſty a little, and let the Fellow come between us; he came cloſe un to 
Mr. Anne/icy, and juft as he was dropping back, I got up. Immediately 
I heard the Gun cock, as I thought, an J inſtantly dropped betwixt him 
and Mr. Annefley, and then Mr. Hacket and I called out, Ar. Anneſley, 
youll be fhot ; get into the Coach this Minute, or this Fellow will fire at you; 
Mr. Annesley upon that alighted, and got into the Coach, and the Fel- 
low (aid he was going to Dublin. I ſpoke to the Servants to bid them not 
let the Fellow come between them and the Coach, and ſaid to Mr. Hacket, | 
Let us keep between him and the Coach to prevent any Miſchief. When the 
Fellow faw that, be turned back again. RN IE > 

55 Was he ſo near as to hear you give thoſe Directions? 

Mr 


It was impoſſible he could avoid it. ES ens He | 
Ar. MacManus. Were there any others that had Arms beſides that Man ? 
Mi There was a Country Fellow-by, that had a Piſtol, and Lacy had a 

ol too, | 

9. What happened after that ? Rv ad 
4. As ſoon as we had ſecured the Coach, the Fellow turned back, and 
Log kept behind, and juſt as they ſaw the Naas People coming, they gal- 

| Oped up again, and they went with us to Nags, 
| * What happened when you came to Naas ? Tell what you obſerved 
J. Then we came to examine the Man that had the Gun, and ſent ſor 
Sovereign, and deſired him to examine that Man; fo he was aſked, 
oe Gun that was? He ſaid, Lord Angleſea's. He then was aſked, I bat 
ws be to do with it? He ſaid, To follow Lacy's Directiont. He then was 
ted, har Diredions ? He ſaid; He fancied, in Caſe of Reſent, be - was 


Nie dere for bis r] that ſwelled as big as an Egg; and I had | 
er en Horſe, if I had not been — bY en de auch Side, 


ä 
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out to ſee if they could diſcover what Number of People there were in 


Coach; Mr. Anneſley, Mr. Hacket, and I, rode on Horſeback z when we | 


Time you firſt ſaw them, until you came to 


Ni. We  aſktd then, bat Diredtions *. Before he could anſwer, Lacy 
ſtepped in, and bade him not anſwer any other Queſtion, 8 
3 Did you give in Secutity chere? . 
No ; we went before the Juſtice of Peace, and gave in Bail. 5 
Mr. Digby. Vou ſaid that Mr. Francis Aunesley ſtruck Mr. Mac Ner- 


Did Mr. MacKereher, or any Body elſe; ſtrike Mr. Hintiley before 


be firuck him J. He did not, nor Nobody elſe. 
e e oige de 4 ee 
A. I-ftruck him after he ſtruck Mr. I Karcher. | | 


Q. With what?—4, With a Whip, upon his ſtriking Mr. MacKercher, 


Did you apprehend the Quatre) a continued one, or that it was 
ceaſed Yoon 4. The Beginning of | the Quarrel was, Mr. Mac Kercher 
and Lord Angleſea's ſpeaking together; and after Mr. Francis Annesley 
truck, it ceaſed for about two Minutes. | "JI | 

9 5 (Croſs: Examination.) 


becauſe he rode forwards to ſtrike Mr. MacKercher. 1 
; 55 Do you believe he might have aſked my Lord who ſtruck him? 
can't tell; 
* Was not he ſtruck by Mr. Kennedy at the ſame Time? 
Fan, A e Tp" 
9. Did not Mr. MacKercher lift his Hand in this Manner with his 
W hip, upon his talking to My Lord 2 ? iy att. 6 
A. No, Sir, he had his Whip in one Hand, and Bridle, in the other, 
and ſpoke as coolly as any Man in the World could ; and before be weat 
up, ſaid, He would bave no Puarrel, _ - . | 
Did not he lift up the Butt End of his Whip? 
He did not lift it up. | | 
9, Did not Mr. MacKercher ſpeak to my Lord Angleſea in ſuch Man- 
ner as tended to a Breach of the Peace ? 
A. He did not, to my Knowledge. wed def | | 
©, Did not he tell him, He dared not come aſide with him, after he had 
given him the Lye? $i meu fes hab LEY | Tf 
1 A. He did not, until my Lord Anugliſaa had abuſed him, and called him 
ames. | 1 1% 1 
I: Were not you cautioned by Somebody not to go to my Lord Angleſea? 
No Perſon cautioned us not to go up to him, that I heard of. 
Did you yourſelf caution Mr. Aar Mercher not to go? A. I did not. 
J. Did not Somebody, in your hearing, tell Mr, Mac Kereber, It was 


your own Fault, if you had taken my Advice, this would not have hap- 
pened ? J. No Perſon told him that, that I know of. 


I: Do you know Abraham Robinſon ? | OY TT” 
Ido. It was his Chaiſe carried Mr, Annesley to Newbridge. 
Mr. Harward, We have a vaſt Number of other Teſtimonies of the 
Gentlemen of this Country to examine as to the Aſſault, and what bap- 
pened at the Curragh, which we ſhall not trouble your Lordſhip with, 


for we have now taken up ſix Hours of your Time; and the only further 


Evidence that we ſhall lay before you to conclude this Scene, is to intro- 
duce the Perſon, Who ſhall account for the premeditated Contrivance of 
this black Scheme; who the Perſons were that were employed to execute 
it; whoſe Directions they were to have obeyed ; and all the preparatory 
Steps taken in order to come at this Gentleman's Life. We ſhall trouble 
you but with this one Witneſs; and, as it is a Matter of great Concern- 
ment to the Publick to have detected, and to my Clients in particular, 
we ſball crave your Indulgence and Patience to hear this Witneſs. 
Ton 7. AnGus BYRNE. . 
Mr. Harward. Mr. Byrne, begin to give an Account of what you know, 
and what Directions you received, and what Converſation paſſed between 
you and any other Perſons at Lillcullen-Bridge. Do you know the Earl 
* 4. Ves. 
2. Were you Huntſman to any Perſon, and who ? 
A. I was to the Earl of Angleſea laſt, vet 
D. Do you know Mr. Jars f-—— A. I do. 
. 7 When were you Huntſman to Lord Augliſea ? F 84 
A. 1 parted from him the twenty- fourth of March laſt, Eaſter- Saturday 
was the Day, at his own Houſe at Bray. | 
DO. How long have you known Mr. Fans? 
A. Six Vears, or thereabouts. 0 79 85 2 
9. What is he to Lord Angleſaa ?. I always found him in the 
Nature of an Agent, or a Man to take Care of his Buſineſs. 
; . "You know Michas Lacy 94. 1 do. n gon 
Ex What has he been to Lord Angleſea during the Time you knew him? 
A. In the Nature of a Houſe-Steward, and to ſell my Lord's Woods. 
Q. Do you remember any Races in September lalt ? A, I do. 
, Where? A. At the Curragb. yr 
Now give an Account, whether you ſaw the Earl of Angleſea, Mr. 
Fans and Lacy, before the Races at the Curragh, at Killcullen- Bridge, or 
any Place ? A. Idi 8 | | 
in, where you firſt ſaw them, and tell gradually, from Time to 


. Begi 

= Day after Day; and Night after Night; what paſſed from the 
aas. 

A. I will, Sir. Wedneſday, being the firſt Day of the Running, I came 

to Killcullen-Bridge, about Ten or Eleven o' Clock, and, as I was going 


to the Stable, my Lord and Mr, Jans were ſtanding: at Cavenagh's Door, 


as I paſſed by them to put up my Horſe, In ſome time after Jans came 
to me to the Stable, and aſked me, I bere I bad been? | told him, I came 
rom the County of Wexford, He aſked me, Had 1 liſt Mr. Colclough ? 
I told him, I bad. He then aſked me, Fir what Reaſon? | told him, 


On 


| | We (353) 
fo make of in We aſked; * ave him any Direion ? He ſeid, 
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came to the Starting - poſt, and the 5 
Hill to ſee the Heat, and when the Heat was over, I went into a Tent and 


On deen Cakes Leg that 1 bod, and was nit able to Udo any thing. Upon 
that, he ſaid, J am ſure you m | 
the Pretender, as they called him). It would de great Service to teil us 


0 


now a. great tral of this Affair Th | 
er of this Aﬀe | 


_ you hnow of it. I ſaid, 7 knew nothing 7 , at preſent, I give iny rd. 


Says he, Yiu can be of Service to my Lord, if you ple; you muft have beard 7 
a. great dea of it. I told him, I did not hear.a Ward of it, but only talking | 


about Bliſs, Mr. Colclough ased me, if I knew where he was, "and I told 


came to me, and aſk'd me, 


him I did not. And then Lacy came up, and Mr. Jam went out 5 and Lacy 
Pino 1 did?. I told him, Very dba; and with 


that I walked out of the Stable. Mr. Jans deſired Lach to ſeteh me in, 


the N tim Nr.. ng hs 
Opurt. Who came to the Curragh? ß 
A. Michael Lacy and 1 together, and ſaw the Rungin 


d make me drink; accordingly I went in, got a Drink, und we came to | 7 | | 
e eee ier wens L424 2 e Bet Fan 20d FO I got Mr 


r - 


$ 
* 


There was no great Sport, and then IL came back to Covenagh's, and day 


there that Night.: And, lying there, I got up in the Morning, and went 


into the Entry, and Lord Angigſaa ſaw me; he was — in the Back- 
2 


fide. $0, Byrne, ſays he, hoid are you? Very welk,'my Lord, 


's I. Twas a 


little angry with you, ſays he, 1 heard in England you ſwore ſome Things againſt 


nme, about that Woman called Lady Angleſea, and I find they are Eyes, and am 


erry I was ſo long angry with you. You are come from Wexford, what News 
1 1 40d Ma, None firange, © Says he, You ſhall go back. to Camolin 
again; there are a good Pack Heund for you, but your favourite Hound 
Fottetier is dead. Yau can be of great Service to me ; [ſhall pay you what 1 


owe you, and diuble the Quantity, and you ſhall flay a little, and Michael 
Los zwill fo 1100 or 958 Days, for he has ſome Buſineſs with.you. Whats | 
a 


it, my Lord, ſays I? Lacy will tell you, ſays he, follow bis Directiant. So 


that was very well; my Lord went to Mr, Aungſy's to Dinner at Bak 


hſax— 


Mr. Harward. Were there any Promiſes made you at that Time by any 


Body? reg % 2 5 | 
+ 4 My Lord told me, he would pay me what Money he owed me. 
35 Did he ſay nothing further? . . 
; would pay me what he owed me, and denble the Quantity, 


He ſaid, 
and ¶ ſhould never want. 
D. Go on. | 


So then my Lotd went to Dinner at Mr. Anneſley's, and ſome of the 
reſt of the Gentlemen, 1 do not know how . but Mr. Lacy, and 


one Cavenagh, a Dancing: maſter, ſtaid at the Bridge; and Lacy, and Ca- 


venag b, and Eſquire Berkley dined together. 
Court. What Day was this ?---A. Thurſday, my Lord. 
D. Well, go on. | ; 
A. Then Lacy ordered me to get my Dinner, and after I had dined, 
there was a Sneaker of Punch, and Bob Meakins brought it in. 


. Who? 


The Drawer. And after that Mr. Laq called me into the Par- 


lour, and made me drink Wine. 
55 Who did ? | 


ſeveral Glaſſes of Wine each of them.---Zacy and I went to the Curragh on 
Friday, and we were at the Citrragh a good while beſore the Running; 
and after the firſt Heat was over, and the Horſes were ſtarting the ſecond 
Heat, Mr. Lacy and I were 8 at the Starting=poſt ; ſays he, G-, 
I'll hold you a Crown that yonder is Mac Kercher and the Pretender. Where, 


ſays I? There, ſays he. So they paſſed up till they came almoſt facing the 


Starting-poſt, and turned off to the Right towards the Winning-poſt. 
Lacy ſaid, he would ſhew them to me. Mith all my Heart, ſaid I: So we rode 
after them and croſſed them, and ſays he, That's Mac Kercher, and that's 


the Pretender; World you know them again? [ would, to be ſure, ſays I. Take 


notice, ſays he, that you know them _ 2 7 —1— _ 


drank a Pot of Beer. , , | 0 
Mr. Har. When Lacy deſired you to take notice of them, and aſked whe- 
ther you would not know them 
Perſons about bloody Nolſes ? both | 100 ä 
4. Yes. He ſaid, They will have goed Luck if they have not broken Heads 


and bloody Naſes before they leave this Ground. | 
Was that before, or after he deſired you to take Notice of them ? 


A. It was after. | fat; 
D. Now, go on, 


A. So then, I tell you, we came to the Starting-poſt, and went round 


the Courſe ; and I went into a Tent to drink, and while I was there I heard 
there was a Quarrel; and hearing that, I 
ing down towards Ballymanny ; and when the Race was over, I went to 
Gavenagh's that Night again: So, coming there, I did put up my Horſe, 
and had him turned out to Graſs ; and my Lord Antrim's Keeper, Arthur 
Coort, met me: We went in and called for a Bowl of Punch; we drank 
about the third Part of it, and Mr. Lacy came in. Se, Angus! _ he. 
Your Servant, Mr. Lacy, Will you fit down, ſays I, and take a G 

Punch? I came in, ſays he, with Deſign to drink with you. So we drank 
till the Bowl was out, and I' called to the Drawer to get another. Says 
Mr. Lacy, Angus, you /ball drink no more, for you ſhall ge to bed, I. Hall 


want you in the Morning upon earne/t Buſineſs. So he went up Stairs and 


ſaw me go. to bed. 
; 9. Py , do you know of = Piftols or Fire-Arms that were a-charg- 
] 


ing that Night ?--- 4. I will tell you by and bye. 
D. Well, go on. 
A. Then, Sir, when 
came and called me up betwixt One and Two o Clock; 
dreſſed myſelf, and he waited till 1 dreſſed myſelf. 


Court. What Time did you go to bed? ; 
A. I went to bed between Ten and Eleven o Clock, I believe; I got up, he 
brought me down Stairs into the Kitchen, where Mr. Jans was, and ſeveral 


I went to bed [I lay there till in the Morning La 
I got up — 


other Gentlemen, and they were charging and priming Arms when 1 


came into the Kitchen, 


Who were they? : 
7 There was Mr. Jans, Cavenagh the Dancing-maſter, one Milliamt of 


Piccadilly, a Gentleman they called Capt. Stewart, and my Lord's Nephew. 
9, What were they doing! a 
I They were charging and priming of Arms. 
What Arms -A. Piſtols and ſmall Pieces. 

&. What Pieces -H. A Fuzee, travelling Pieces. 


again, was there any Talk between any 


1 of 


| 


Mr. Lacy and Mr. Berklty of the County of Carlow; they gave me | 


t up, and ſaw People gallop- 


— 


ö 
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| and they were there for a wh 


had his Caſe in his Pockets, and took 


S Was there any mention of any thing, upon your Refuſal, 


oF * | 
D. Well, go o. 


Piſtols. hat um In de with the Tays I. Youtre v6 yo bag, ſays 


with Mr. Lacy, and you areto tab bis Direfions; he I I you what ty * 


Then I told him, 14y Henſe is ut Grafs, { muſt ſend out for him Bre 1 c 
Mr. Jans ſaid, 1. 2 my 2227 2 worbar org: 2 
He faid, I mt nt ride in it, but gv as 7 was, it yuill be tamberſibne to hon. 
For what Reaſon? — TI: ped 
A. Ieannpt teH.—So, with that, the Groom went obt, and faddbed M; 
ans's Horſe, and the other Horſes, and Mr. Chapman, my Lord's Gentlemy, 


Zans's Horſe, and mounted him in the Road at the End of the Stable; any 
they all got on Horſeback; and as we got to the Door, there was a Number 
of Fellows with Pitch-forks and Staves; I believe Twenty of them; andy; 
turned along the Road towards Kinnd; and when we came as fat as Caftle 
martin, then I aſked Lacy, Where wt ters going] He faid, to Newbridge, 
to take Mr. Mac Kercher, My. Oobſtry, and My. Kennedy, for the Aſai 
at the * Ariting Ar. Francis Annefley and my Lord. H faid, 
Im forry you did not tell me this Before, for T am ſorry to have any Hand in i 
Sure, ſaid Lacy, you are net afraid ; you nerd not Fear, what are they ti you? 
I hat are you to expett from them ? If you wanted me tu g with you, T4 9 
farther than this with vom So we went forward to Newbridge, and whey 
we came near the Houſe, the Signal was given, that none of the Felloy 
ſhould go to the Houſe but vne Brennan, a Tenant'of Mr. Aunglih' of 
Ballyſax, as I heard aftery the Conſtable, Mr. Lacy, and I. 
What was the Conſtable's Name! fin are here 

. I cannot tell his Name.—So when we went in, Laty went into a lit 

tle Room on the Left- hand- ſide of the Door, called for W hite-wine, afke 
me to come in, and we drank it r; and Brennan and the Conſtable 
went into a Room on the — . — as you go up Stairs, and got Ale 
le ; and by-and-bye comes down Stairs My, 

Mar Kercher, about half an Hour after we were there; and he came don 
and that Time I pointed at the Conſtable, that That was Mr. Mac Ker: 


cher; and the Conſtable came up, and I faid, That's be, that's your Pri 


ener, tale him, So the Conſtable came up and ſaid, You" ate the King 
Priſoner. With that Lay came out and told him br bad a Warrant ige 


| him for an Aſſault vn Loyd Angleſea; and Lacy and the Conſtable went ug 


Stairs with him; I did not: And the other Gentlemen above Stairs wei 


| taken. In about an Hour Mr. Lacy ſent Chapman and the Groom to w 


Lord, to let him know that they were taken; and Doyle, the Groom, 
the Gun and the Piſtol he had behind, by Lacs Directions. S0, it 
ſome time after, I believe an Hour, the Gentlemen got into the Coach 
and Brennan got Deylꝰs Piſtol and put it in his Boom ; Mr. Lay 
| e Gun in his Hand, and a Quit: 
ter of a Mile | | . 
How near the Inn was this Bridge? fk 
As near as from this to the Market-houſe,--So, alittle while aftet; 
I faid, he gave me the Gun: Here's this Gun for you, ſays he, your Briati 
baked, you ſhall be provided for while jou live; and, ſays he, you are to uſe thi 
Thing, fire at the Pretender, b+ ſure do not miſt him ; we have Horſes ta cam 
Us of, and never fear, if we are taten, well make a Reſcue of it, wi bave N 
ple enou:h here ts prove it for us; | e Y , po Toa Iz 
D. Repeat thoſe Words that he ſaid to you. Ts. 
A. Angus, ſays he, you ſhall be provided for, your Bread is baked, in # 
him, and never fear, we have good Horſes to carry us of, and if we are tali; 
we'll make it 4 Reſcne ; we have People to prove it for us, and there ts ni 
that can prove it againſl us. 2 ST 1 
Mr. Harward. When of, 4 op the Gun, what did he deſiteyoii todo! 
A. He deſired me to fire at Mr. Annesley,—T will tot, ſays I, nr hu 
uny hand in it for all the Nerd. „ 
2: mc net arr . NN en We 
I believe we went about as far as Morrifiun, when there was a Mod 
met us in the Road. As ſoon as Mr. Laty ſaw them, They are coming, ſays he, 
_ Mr. Aniefley ; Now is your Time, there is . te can make it a fait 
eſcue, and ge you on one Side of the Coach, and Jil go on the other, and 
you miſs him, Dll hit him. With that he took my Piſtol out of my Hoi 


the Bridge gave me the Gun, 


| fter. JVhat ds you tate my Piſtol for, ſaid I? HeTaid, You have another Piſ- 
| tot, and we'll have three Shots a-prece, ſays he. I babe it not, for Brenihail 
| has it, ſays I, and I'll have ub hand at all in g. Man's Blood, and will nt 


commit Murder. So I came up to the Coach- 
and I did no more, and he fell back again. 
. He made a further Application to you when he ſaw the People 
coming from towards Naas ?--- A. Yes, he did. | 
. ©. Where was Mr. Annesley at this Time, on Horſeback, or in the 
Coach ?--- 4. In the Coach. 1 
2, How ſoon before this, of ſeeing the People coming from Nadi, wi 


, and he to the other; 


0 


it that Mr. Anne ſley got into the Coach? | 8 
A. I believe about a Mile beyond that Place, where we ſaw the People, 
but I cannot be ſure. | 3 | | 
2, Well now, while Lacy was perſuating of you by theſe Triducements 
and Promiſes to ſhoot Mr. Annesley, pray how many Miles might you have 
gone along with one another from the firſt Time that he begaii to dilcs 
ver his Mind; OS (ha yg ©/)1 - 1,» » | 7 aaa" 


A. I believe near three Miles from Newbridge, better than half-way 


before the People from Naas met us, there or thereabours. 
2. You had gone a Mile after Mr, Aaneiley got into the Coach befort 
you ſaw the People ?-. Yes. gies 5 
- 2, Whereabouts was it that Lacy firſt applied to you to perſuade yo 
to ſhoot Mr. Anneiley ? | OO | ö 
A. He began that Minute after he gave me the Gun, and he held tt 
Diſcourſe till Mr. Annes/ey went into th- Coach. ng 
3: After that did he renew his Applications ? Bone” 
. He told me, that ſure I did not fear, that I never was a — 
that I need not fear now, and that I might be done for as well as any AA 


the World. a 8 
By whom, pray ?---. He told me by my Lord Aug leſea. 4 
to co 
trive your Eſcape ? 1 
A. He ſaid, That I need nat fear if he was tilled, for, ſays hes we bf 
ttus good Horſes ta carry ts off; and we bave three Shots a- piece, and ſb h 


brought o in caſe we are taken, | 


7 
Drawer brought a Mug of Ale, and Mr. Jans afterwards gave me aCaſey 
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t to NN? A. Nee... 
brought to any N 
We were brought into the > of 
ich the two Horſes to the Backſide; and came in, and 
ut up, and went into a Street-Seat, and called for ſome 
n. ſome Time after the Sovereign came, and examined, 
Lord's Em, I told them, It . 
Court, And whoſe was it . It was m 
> How long have you known the Gun 
„have knoten it theſe /ix Years. 
9. ls ita Gun of Value f—. It is a Screw Gun. 
Did you charge that Gun ?. It was not I charged it. 
Do vou know who did 74. I cannot tell who did, 


1 5 alked me, I bat was I to do with it? Why, ſays I, 7 
was to be directed iy Mr. Lacy, and to do what he would have me, So then, 

faid,. You are. not to tell any Th: 
were ſome Lime, and I thought to go back to Killcullen- Bridge for m 
Wallet; and my Lord's Man comes up to me to Drake's Houſe, and ſaid, 
Says he, My Lord 
muft follow: him to-Rathcoole. So I went, and my Lord was goi 
ans gave me a Shilling to get my Dinner, an 
e went on to Dublin together, and I was hired 
I had before from my Lord. 


rd Angleſea ſpoke to you at K:ll- 


ſaid theſe very W uld not d it, 


F ae 


ule of Drate there, and I went out 


W1 | 
to Drake to 


Lacy. They aſked, I it was 


Thing to any Man here. Then I ſtayed 


ublin. Says I, John, I'I not go. 


Yau mi go. io 
got there. M 
Lacy ſtayed with me. 
the next Day by Laq for the ſame Wa 
Mer: Horward. 
cullen- Bridge ? A. Thurſday | 
Was this apart, or in the Place he met 
ivate, in the Backſide ; I was ſtandi 
itchen, and my Lord was in the Bac 
faid the Words I have told you before. 
Did he take you-privately or not? 
A. He took me about as 


in the Entry leadin 
de; he called me, an 


as from this to that Door, into the Back- 
Perſon preſent when he ſpoke to, you ? 


ad not. \ 
A. 1 cannot tell. 


Nobody was there then. 
Court. You did not charge any 
Do you know who char | — 
Did net you ſee People charging Arms that Morning? -— 
I ſaw. People in the Kitchen; they were priming of them. 
Did you ſee any body charge them . 
I ſaw Mr. Jans charge them; it was he gave me the Caſe of Piſtols. | 
r. Digby. I would aſk him whether, as Jans gave him the Piſtols; he 
any, and what Directions from Fans ? 
Court.) He ſaid, I was to 
what be bads me. 


Mr, Morgan, Did you 


follow Lacy's Directions, and I was to follow 


Crofs- Examination. 


refuſe Lacy to have your Hand in Blood ? 


r Mr. Annesley pA. I never did: 
r. Annesley, with your 


. Did not you conſent to murde 
Did you not ride up to Mr. Hacket and 
Gun reſted upon your Saddle ? 

A. I did, and had it this Way on 
On what Account did-you do fo 
I rode up as Mr. Annes 
L. How did you hold the 
J. Was your Hand upon the Cock ? 
. Was the Gun cock'd ? : 
It was not cock'd ; nor can I ſay that 
In what Manner did you hold the Bridle and the Gun? 

It was in my right Hand I had my Bridle; I gave my Whip to the 
Conſtable, thinking it too cumberſome; I had my right Hand on the 
Bridle, and the left had the Gun with my Thumb on the Cock. 

Did you cock up the Gun? 

I cannot ſay that I did cock it up. 

Was it cock'd ? | 

. I had the Cock half bent, and let it down again. | 

How long was this before Mr. Annesley went into the Coach? 

oing to alight. 
me after did you turn | 
. A Man, one Bernard Nzale, came to me, and kept me back. 
How long; half an Hour was it? 

A. No; only the Coach went on a little before us. 

55 Did you go from Newbridge with an Intent to guard them ? 


was going into the Coach. 
un then? A. It was upon-my 


Thigh. . | 


t. 


Juſt as he wa 
In how long 


How near did you ride to the Coach all along, till you met the People? 
Sometimes near, and ſometimes at a diſtance, and was not above 
fifty or a hundred Y ards at the moſt from it; never further, but ſometimes 


2. How many Servants attended Mr. MacKercher and his Company? 

4. I cannot tell; I took notice of one that kept by the Coach-door all 
the Way; there was ſuch a Number of People along the Road, that I 
could not tell which were Servants, and which not. | 


How many People might there be in all? p 
cannot tell the Number; I believe the Matter of 


A. A good many, 
hat Number attended the 


to Morriſtown ? | 
A. They attended them as well as I, and went all the Way to Naas. 
Did not you ride in company with them to Morrilown ?—A. 1 did. 
+ Where and when then had Lacy the frequent Opportunities 
Rention, to make the Applications to you to take awa 
4, Why, becauſe” we kept company together al 
Went on before us; we went flow as our Horſes could walk; the Conſta- 
lie was on one Side along the Coach commonly, and Brennan was before, 
and [ took no Notice of the reſt one above another, | 
Now, Sir, I would aſk you, did not you, between Newbridge and 
22 frequently ride up to the Coach, and juſt behind it ? 


ſe Gentlemen along with you and Lacy 


Mr. Annesley's Lite? 


along, and the reſt 


by 0 " * „ eee Ng 1 * 0 
an Aſſault, | [ 36a) 
12 A. T did. Kant an de ae aasee, 5 
f 2 With L. 1. Ves z and he and I were conſtantly together, 

Mr. Spring. How far is l lemartin t 0 * 
£. About half a Mile; it is not a Mile out. 
; 2: 1 er not aſk Lacy there, what it was you were · going upon 

35 1d. * ee | > | 


W334 256 $4 vs.) 


5 
Dia dot he tell vou, te arreſt the Gentlemen for aſſaulting my 
e r 

| as any body in Converſation with you? =, Nobody was by. 


= 


. - 


Was not Chapman with you?: — 4. He was before us. 


Now, did Lacy at that Time communicate to you any Deſign of 
taking Mr. Annesley's Life? F< | ARES " 
A. Not at that Time, he did not. 
| 55 When, then? | RT 3 * . e 

A. Not till I went over the Bridge, and he gave me the Gun. 
2. How far was you from the Bridge of Newbridge, at the Time of 
Ws ou the Gun? VVV | 

+ Juſt beyond it; at the two Cabbins that are there. 

I How many Yards do you think it was ? 
I cannot tell the Number of Yards. _ bet 
5 You know where King lives over the Way? A. I do. 


J 


. 


Was it as many Yards as his Houſe from this? 0 

T cannot tell you to the Number of Yards; but it was juſt at the 
Houſe on the right Hand. e wk NF attain 
Q. Are the dis from the Bridge further than the Houſes over the 
Way from this Court-Houſe ? „ | 
4. I cannot tell that; but it is hard by the Bridge. 

| 2. At the Time that he gave you the Gun, was the Coach on before 
you?; — 4. It was. | 


Ll 


How far 7 — . Juſt afore us, and we rode up to it. . 
S. Were all the other Attendants behind the Coach at this Time? 
A. Some behind and ſome before. FH 
BY 85 Were not the greater Part of them behind? | 
I do not know, for I never minded to reckon them. pe 
Did not they all leave the Inn along with you !—4, I cannot tell. 
Did not a great many of them? LI | | 
7. Yes, a great many ; I do not know the Number. _ 
©. Did you perceive any body near you, when Lacy gave you this 
Gun between the Bridge and the Houſes ? e | 
A. I do not know; I believe there was People, to be ſure, 
, te then, did he tell you then you were to take away Mr. Anne/- 
's Life | Fy 
| 7 Before I went three hundred Yards beyond it he did. is 
5 You went from Nathcoole to Dublin with him? -A. I did. 
| 


. You were hired in Dublin? 
I was, by Lacy, for Lord Angleſea. 
| I Did you, when you were hired, go to Lord Angleſea's Houſe? _ 
I did not go to Lord Angleſea's Houſe, but kept my Horſe upon the 
Merchant- Quay at my Lord's Inn, and there kept for a Week. 
35 Where did you go from that Inn? | | 
I went to the Bull*s Head, in Abbey-Street, and kept there. 
5 Where did you go from that ? „ Fae, 
. I went to my Service; two Days before Chri/tmas-Eve I left Town, 
| 95 Where did you go to:? | 
A. I went to Camolin; my Lord gave me his Hounds and my own 
Horſe, and ſaid—There was another Mare, a black Chaiſe-Mare I might 
ride; but I did not like her, and I took my own Horſe. 
55 How long did you ſtay there? 6 | 
I ſtayed there till March, till after the Aſſizes of Naas, and that TI 
heard there that I was indicted, and that Lacy was come home; I ſaid it 
was very hard I ſhould be obliged to run my Country, when I had done 
nothing to deſerve it. | | | 
55 How came you to leave my Lord's Service? 
» 1 aſked Lacy firſt for Money to buy Shoes, and he would give me 
none; I then ſaid, I would ſtay no longer; delivered up the Hounds to 
the Keeper, and the Horſe, and ſo came to Michael Lacy's Houſe in Ca- 
molin, got a Dram there, and came towards Dublin, and lay at Bray, and 
came the, next Day to Dublin, and put up my Horſe at the York-Minfler. 
Then I went to my Lord's Houſe, and when I ſaw my Lord, he aſked 
me, What I came there for? I told him, I had neither Cloaths nor Money, 
and in dread of the Indittment found againſt me at the Aſixes. Mell, ſays he, 
flay in Town a little, and go to Camolin, and bring up ſome Hounds that I have 
given to my Lord Tyrone; and aſked me, I Fortune's Hound was at home? 
and ſaid, Fortune he would not give him. And one Morning, when my 
Lord went to Bray, I went to him for ſome Money, and found he was 
gone; and I went to him to Donnybrook : Sure, ſays I to one of the Ser- 
vants, he would not go, and not leave me Money! Go to Donnybrook, ſays 
he, and you'll meet him there; he's gone in a Hactney-Coach, and is waiting 
till his own is ready. I accordingly went and met him, and I walked in 
my Boots. He aſked, I hat brought my there, and made me wear Boots? I 
told him, Becauſe I had no Shoes, nor Money to buy any, and came to get ſome 
from him. He ſwore he would give me none; and ſeeing that, I aſked 
the Coachman to carry me to Dublin. My Lord ſaid, Do not go; and 
ſaid, He would give me half a Guinea, and bid me follow him to Bray, and 
that I ſhould then go ta Camolin, and carry the Hounds to my Lord Tyrone; 
and then he would make a Preſent of me and ſome Hounds to ſome Gentleman in 
England. After this, Joe the Coachman told him I made a great Noiſe 
for Money in Dublin; ſo my Lord came out again, and called me Mr, 
Byrne; when he called me Mr. I thought he was angry with me, and he 
came and gave me a Chuck under the Chin, and ſaid, You Villain, do you 
make a Noiſe about my Houſe ? get about your Buſineſs. Green, his Nephew, 
bade me not go away; but to beg Pardon, and I'd get half a Guinea; and 
afterwards my Lord came out and gave me half a Guinea; and, Fellow 
| me to Bray, ſays he. | 
Did you ever threaten my Lord, and tell him, It fould be worſe for 
him if he did not pay your Wages | 
A. I never did. 
7 Th you know Thomas Stanley ? 
. I do, | 
I Is he any Relation to your Wife? 
] do not know but he was a Relation of my Wife's, 
2. What Character has he? 5 
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* aye, he is a very honeſt Men. 
Mr. Spring. I defire the Jury may take Notice, he ſays $/enley is a very 
honeſt Man. V | N 
Mr. Mac Manus, He does ſo; but every body may eaſily ſee in what 
manner he ſaid ite. 1 | CAC oa 
- Witneſs. But he is a noted Villaig in Dublin, and as any Man in Ireland 
We you know Mr. Francis Annesley A. I do very well. | 
: 9. Had you. any, Converſation with him recurnial iow 
Affzes about Lord Angleſea | | | 
A. I had; I told hint at en-Pridge the groſs Uſage I had from my 
Lord, that I got no Money; and he ſaid he would ſpeak to Counſellor 
Annezleyz and, ſays he, you ſhall be ordered your Wages. | 
2. Did not you make uſe of ſome threatening Expreflions if you were 


, 


not paid ?---. I made no uſe of any threatening Expreſhons. 


. 


How long was it that you went there after this Converſation ? 
of. About a Month, I am ſure ; I cannot tell what Time, for I have 
not the Day of the Month; I went ſoon after, but cannot tell the Time. 
I What Buſineſs carried you to England? "I 
A. I tell you. Firſt, I went there to ſee two Siſters I have married there, 
and a Brother I have married there. Secondly, I was in dread of theſe 
Indictments, and as I was bred and born in this Country, and not noted 


5 Was you ever in England p . I was. 


for any thing that was bad, I went to England to beg the Gentlemen's 


Pardons, and try if I could clear myſelf. | 

| In what Part of England are your Siſters and Brother ? 
A. I have a Brother lives in the Coal-Yard, he is in the Guards; one 
of my Siſters lives at St. Mary Are, next Door to the Hoop and Grapes ; 
the other Siſter is married to a Chairman. e 


3 Was not this in April you went over]! 
I cannot ſwear to the Month, nor the Day I left Ireland. 


I How many Weeks after you left Lord Angliſea was you in Dublin? | 


I cannot tell, 
Was it a Month ?-. I cannot ſwear ; I believe it was a Month. 


Do you know Mr. Mac Kercher ? | A. I do. 
7 Did you ſee him in „ ere 9A. I did, in Londen. 


How long was you in Lenden before you ſaw him? 
. I believe ten Days before I ſeen him. 
Was you inquired after by him, or did you enquire for him? 
Indeed I enquired for him. | 
When you met him, did not you give him the Account you have 
mentioned here? | | | | 
A. I gave him no Account; I gave them to a Gentleman that drew 
them in Balli. | | 
| 55 What Gentleman? | 
Jo the beſt of my Knowledge his Name is Baily. 
For what Reaſon was it that you never diſcloſed the Matter till £pril? 
A. I would not then, but only that the Indictments were found againſt 
me in the County of Kildare. | 
Who is Baily? A. An Attorney. 
rl Where does he live ?---A. I cannot tell the Place; to the beſt of 
my Knowledge he lives in Gelden-Lane. 


Is not he now in this Town ? 
I cannot tell; I have not ſeen him to my Knowledge. 
3: Where do you ſay he lives! 
To the beſt of my Knowledge his Office is in Golden-Lane. 
I: Is he a young Man, or middle-aged ? | 
A. He is a young Man, a middle-aged Man, tall and long viſaged. 
How came you to find him ?——A. I ſent a Man for him. 
Ea Were you acquainted with him then ? 
. I was acquainted with him two Days or three before. 
. How came you acquainted with him ? | | 
A Friend of mine recommended me to him, that he was fit for my 
Service, that I ſhould employ him to give my Teſtimony. 
Where did he draw this Teſtimony for you ?---4. He drew it for 
me in the Houſe of Robert N on the Blind- Quay. 
53 Who was preſent when he drew it ? 
. Nobody was preſent but himſelf and me. 
55 Who wrote the Words you faid ? 
He is the Perſon that wrote the Words himſelf. 
. Was Mr. Mac Kercher in England when this was done ?--- A. He was. 
9, Was there no Draught of what you had to fay drawn by your Di- 
rections before Mr. Baily drew that, by any one elſe ? 
A. | had myſelf drawn one before that. 
Q: By whom? A. I do not know the Man, 
D. Where was it drawn f?—F. At Mr. Robert Kennedy s. 
The firſt Time? -A. The firſt Time and ſecond Time too. 
J. Did you ſhew Mr. Baily any Draught, but what you gave out of 
your Mouth ?--- 4 I did not, Sir. 
O. What did you do with your firſt Draught? 
A. It was tore to Pieces, 
85 Had you any Paper drawn for you in England? 
Not for me, indeed. 
9, Have you any Paper of Inſtructions about you what you were to 
ſwear ?- A. I have not. | 
Þ Did you ſwear to the Examinations you gave in this Kingdom ? 
I did. | 


Before whom? 
] do not know the Maſter in Chancery, I forget his Name. 


O. Where does he live ?---4. He lives about Chancery-Lane. 

Is Mr. Baily here? -- A. I cannot ſay that he is here. | 
©. Who advifed you to go to that Maſter in Chancery ?--- A. Myſelf? 
Did any body attend you there ?-. Mr. Baily attended me. 
Did he read it and fign it ?- -A. He did. 

Who paid for that Swearing ? 
” I did; I borrowed the Money from Mr. Robert Kennedy. 
9, Where did you live from the Time you left Lord Angleſ:a till you 
lived with him again ? a | i 
J. 1 lived with Mr. Celchugb, and Mr. Gerard in Dublin, and Mr. Marſh. 
9. How long did you live with Mr. Colclsgh?--- £, About ſeven Months. 


9. Where did you live after that? 


m the Wexford 
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| gave me a Shake, and (aid, 7 Un ba not my own. 
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I vie you for what; 1 Gino te dend my Wages any 
| Wife's Wages, that lived with him feven Months, fa my Lord. 
give me no Money at Bray, but ſaid, my Wife pas che vileſt dy 
upon Earth 3 and ſaid I was | ip thought fo ; and be 


ta for? 1 
He put me in for a ſham'Writ'for 30d. and I cannot tell what 
D. Did * owe him any Money ? 15 „ 
A. No; I owed him none; he owed me my own and my Wife's Wa 
52 How long was it after that you were to kill Me. ane? 
4 It is near three Years; the latter End of this Month it will be thy 


Court. What was the Reaſon. of your giving your W ip to the C. 


7 But what did he put you in the MarPal/c 


4 


in one Hand. "TEE IH K el” ooh 1 0 
2. How long had you had the Gun before gave the Whip to the ſet 
Conſtable ?---4. I did. not go, I believe, a r of a Mile befor: | go 
gave it to him. Ge po nf ye oe ers WR on ds Nr + oe Ong | ma 
— , DT To CT x os 
A. I did; but they were troubleſome to mae. che 
I * put the Gun, you ſay, out of your right Hand into the left goc 
A. I did. r | esl 

| 2; For what Reaſon?---4. Mr. Lacy was at me to fire, I would not Job 
and I did it to let the Cock down again. 5 | con 
the 


n 


K 


Place, where they were thus ill uſed, and where it was very notorios 


' wards upon Bis Arm. 


ed into a Crime of a moſt enormous Size; but I hope we fhall be able to 


the leaſt Foundation in Truth for the Light, in which the Counſel for 
the Proſecutors have endeavoured to put this Tranſactioon. 


Are you right-handed ?-. I am, my Lord, © 1-0 
When you go a-fowling, on which Side do you put your Gun? ci 
On my right. LIK SEP © FO On Wh 
Always ?---F. Always, my Lord. ©. e 
Vour Gun was at firſt held upwards ?- J. Yes. es 
Did you after that level it ee Pon et 
A. I held it this way; directly foreanent the Coach-door the Gun pointes, Wi Sir, 
When you ſhifted the Gun out of your right Hand into your leſt 1 ts 
and laid it upon your Thigh, how ſtood the Muzzle? N 
A. It ſtood this Way. 3 25 „ 
J Did it point towards Mr. Hacket or Mr. Anneley? © 
. I cannot, tell; but I had it this Way facing the Coach Door. 
Did you never reſt it upon the Pommel of the Saddle? 
I ſhifted it backwards and forwards. © | 
2. After you told Lacy you would not be concerned in Blood, hoy 
long did you continue to ride with him ?---. All along. Wars! 
Did you fee Mr. Anneiley alight ?---A. I did. 25 
Who was by him then ?---. I cannot tell the Man's Name. 
„ What Poſture had you the Gun in ? ig Ay . 
This Way. [ Holding it in his liſt hand, with the Muzzle codhid 1. 


Mr. Harward. My Lord's Houſe-Steward, Michael Lacy, is indifed, 
we have had Warrants againft him, and cannot find him; I want to knoy 


from this Witneſs, where this Michael Lacy now is, in whoſe Service, or appea 
upon whoſe Eſtate he lives. 1 8 ſaulte 
Mr. Malene. He is now in this Town, and you ſhall have him. Frien« 
Mr. Ha, ward. Pray, Gentlemen, where is he? eee egg his Fr 
Mr. Malone. You thall have him; we will bring him hither beforethis It will 
Trial is over. ¶ He never was produced. | yet M 
Angus Byrne. I ſhall wait three hours in Court *till I fee him and talk indicte 
to him. e 1 4 cutors 
/ ͤ 19 Biows, 

Mr. Spring. May it pleaſe your Lordſhip and you, Gentlemen of the — s 

au 


Jury, 1 am of Counſel with the Noble Earl and the other T raverfers of 
theſe ſeveral Indictments. ge: 
The Traverſers, my Lord, ſtand charged with a Crime, which upon 
the Face of the Indictments appears to be no more than an ordinary Af 
ſault ; but this Offence, though in its nature one of the loweſt which 
the Law takes Notice of, has by infiniteS kill and Addreſs been heighten- 
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ſhew to your Lordſhip and the Gentlemen of the Jury, that there is not 


Our Caſe, my Lord, will appear to be this ; That the Noble Earl and 
his Friends, who are now upon iheir Trials, happened to be on the 16th 


of September laſt on the Curragh of Kildare, to partake of the Diverſions . Mr 0 
the Place: Thither repairs 8 Annesley, attended by his Friends, 3 
Mr. Mac Ker cher, and the other Proſecutors, whether with Intent to meet os 
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the Earl, and take hold of any Occafion that might offer of a Quarrl 
with him, their ſubſequent Behaviour will beſt Ty. = — 
The Earl and his Friends will appear to your Lordſhip to have repairtd 
to this Race-place without any Preparation for what they did not exped, 
a Battle; they all go unarmed, as Gentlemen always do to a Hoffe 
race, when nothing is intended but to partake of the Diverſions of the Bui. 
The Proſecutors, one of whom had, as it is pretended, received il 
Treatment two Days before from the Earl, and had conſequently R 
to apprehend the like Treatment upon the next Interview, go to that ve 


the Earl was: but they go prepared for every Event, prepared for tht 
dkirmiſh, which they had Reaſon to expect from the Earl's p 
Miſbehaviour of the 14th; they go in a hoſtile Manner, in terrorem 
no leſs than five or ſix of them armed with Sword and Piſtol, 
by a numerous Train of Servants armed in like manner with Piſtols, cut 
ting Swords, Carbines and Blunderbuſl-s ; they go thus armed and 1 
tended to ſee a common Horſe-race. A Race, my Lord, is a Place of Le 
tertainment, to which Gentlemen repair without any ſuch hoſtile Frep® 
rations : I cannot tell indeed what may be done in Nerrh-Britam, but n 
England and Ireland we have no ſuch Cuſtom ; the uſual Manner of riding 
to Races, is on a Hunting-Saddle, and with a Snaffie Bit. 

It will appear, my Lord, by poſitive Teſtimony, that the Wort 
charged on E of the 14th of September, as ſpoken to Mr. A. 
ont 38 ; bets a Dog, a Scoundrel, a Fillzin, and the Coat you ſer on his Both 
1 ſaw nat a Month ag» in Monmouth-Street, were not the Words of Lot 


| 


Argl:ſea, they were Words uttered by another Perſon. "Theſe Gear: 
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45 brought upon them 
the Concurrence of the Earl. OY | ; | 
It will appear to your Lordſhip, that theſe Gentlemen, taking ſome 
at ſome Expreſſions charged upon the Coachman of Lord Angle- 
taking Offence at his driving on the Plaip, as he had a Right to do, 
= ng my Lord and demand publick Satisfaction for the Offence his Coach- 
© an had given, by ſtripping him in the Field, It will appear, that Mr. 
MacKercher ſeeks out for Lord Augleſea, whom with Difficuity he found; 


* 


to Lord Ae; that he, who is the known Supporter of Mr. An- 
— calls to F010 A.gleſea for publick Satisfaction for an Injury not 
done to himſelf, but to another; that as the Champion of Mr. Annesley, 


| conſidering himſelf as well the Guardian of this Gentleman's Honour, as 


the Aﬀerter of his Right, he went up towards my Lord, and, in a mena- 
cing and violent Manner, forces through a Crowd, and then, with his 
Whip lifted up ready to firike, cried out, My Lord, you will not turn him 
of ! flep afide with me. Lord Angleſea, who knew the'Man and his Buti- 
2 endeavours to avoid this Quarrel, declines going, and ſays to him, 
Sir, you can have no Buſineſs with me; and if you have, this is no proper Place 
ts talk about it. Mr. MacKercher ſays, I have no Buſineſs but what may be 
gone here, every Place is proper. My Lord then inquires what he wanted, 
and is anſwered, My Buſineſs is about your Coachman, who has affronted a Gen- 
tleman on the Field, My Lord aſks, Ibo it the Gentleman? He is told the 
Gentleman 7s this very Perſon thus claiming his Honour and Eſlate; and that, 
as the Affront has been publick, the Satisfaction muſt be adequate, and you muſt 
rip your Servant, and turn him off direftly, and drive yourſelf home. My 
Lord, this Treatment, which will appear to have been attended with Cir- 
cumſtances ſufficient to aggravate it, if it had been quite of another Na- 
ture, will appear to be the Occaſion of the Quarrel ; it will appear that 
Lord Angleſea declined this Combat, to which he was very unequal, as he 
was not armed, and to which he was not obliged to expoſe himſelf : he re- 
fules, my Lord, to turn off his Servant, Mr. MacKercher reſents this; he 
raiſes his Whip in a threatening Manner, and loudly demands Satisfaction. 
[ had almoſt forgot ſaying, that, during his whole Converſation, he held 
his Whip over the Earl's Head. Theſe Circumſtances and Menaces will 
appear, I apprehend, to be no leſs in Point of Law than that he firſt aſ- 
faulted Lord Augleſea. Then it will appear that Mr. Francis Anneſley, the 
Friend and Relation of Lord Angleſea, who ſaw the Head of his Family, 
his Friend and Landlord, thus aſſaulted, gives Mr. Mac Kercher a Blow. 
It will appear, that though Lord Angleſea did not ſtrike Mr. MacKercher, 
yet Mr. MacKercher truck him and broke his Head. Mr. Anneiley ſtands 
indicted for aſſaulting not only Mr. MacKercher, but all the other Proſe- 
cutors: It will appear that he, upon the giving of this Blow, received two 
Biows, one from Mr. Goeftry, and one from Mr. Kennedy, and both be- 
hind his Back. My Lord, Mr. Arzneslcy will appear to have been thus aſ- 
ſaulted by thoſe two Perſon+, and yet this is he that is indicted for aſſault- 
ing Mr. Gery and Mr. Kennedy. It will appear that Mr. Annesley called 
out, and deſired to know who had. ftruck him; and being informed who 
they were, then, and not till then, returned the Blows, - With reſpect 
to Mr, Jans, it will appear that he is the Agent of Lord Angleſea, that he 
ſaw his Employer, we may call him his Maſter, ſtruck and affronted ; and 
hat will be a proper Defence for him. As to the Aſſault upon Mr. 
James Anneiley, there is no Evidence of any ſuch Aſſault, I ſhall give 
your Lordſhip no further Trouble at this Time, If I have omitted any 
thing material, there are other Gentlemen joined with me in this Service, 


who will ſupply my Want of Recollection. 


Mr. Morgan. I believe this is our Time to have the Benefit of the Teſ- 
inony of ſome of the Traverſers in Favour of others of them. As to the 
Indictment for aſſaulting Mr. AMacKercher, Lord Angleſea, Mr. Francis 
metry, Mr. Fans and Lacy ſtand charged with that Indictment ; and I 
des Leave to appeal to your Lordſhip's Notes, whether there be any Co- 
our (from the Evidence given on Behalf of the Crown) for this Indict- 


nent as againſt Mr. Aineiley and Mr. 2 and therefore hope that they 
dnly will now be given in Charge to the Jury, and that the Jary may be 
lirected to bring in their Verdict as to them, in order, that if they be ac- 
qvitted upon that Indictment, my Lord Angliſaa may have the Benefit of 
eir Teſtimony upon the ſame, When that 1s done, we ſhall beg Leave 
d proceed in like manner upon the ſeveral other Indictments, as to ſuch 


ff the Gentlemen as we apprehend have not been affected by the Evidence 


ven on Behalf uf the Crown. | 

Gurt. Upon the whole Evidence, I take it, that the Aſſault upon Mr. 
acKercher ſtands already proved againſt Mr. Francis Annesley only, by 
Mr. MacKercher,; Mr. Kennedy and Mr. Goofy; the Aſſault upon Mr. 
emedy ſtands proved againſt Lord Angle:ſea and Mr. Jans, by Mr. Kennedy 
id Mr, Arebbald: As to the Aſſault upon Mr. Goo/?ry, the only Perſon 
Mat ſpeaks to that is Mr. Goo/try himſelf, who ſays, Mr. Annesley ſtruck 
im with his Whip two Minutes after be had ſtruck Mr. Annesley; fo that 
pon that Indictment Mr. Arnnesley is not guilty in my Apprehenſion, and 


* admitted as Evidence to that. 
Mr. Harward. I do not know, my Lord, what thoſe Gentlemen would 


at; I apprehend the Practice they would introduce is ne and unwar- 
ited, Here are in each of theſe Indictments my Lord Angleſea, Mr. 
Jas, Mr. Francis Annesley, and the out- ſtanding Man indicted ; there are 


ur of them in each Indictment, 


was cautioned and adviſed not to do it; yet it will appear that he 
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and the Conſequence in the Caſe of a Traverſe, ſo the Law would be the ſame 


(366) 

Court. It is my Opinion, the Gentlemen of Counſel for the Traverſers 
may ſeparate the Inditments.. nt e 
Mr. Harward. My Lord, I do admit the Practice to be, that where it 
has appeared to the Coun upon the Trial, that all the Perſons who could 
give any Account of the Offence have been indicted, or Bills have been 


ound againſt all the Perſons preſent when the Offence was committed: If 
n the Trial, that ſome of thoſe Perſons have not been guil- 


| 2 


it appears u 


| ty of the Offence, for which they were indicted, I cannot ſays. but it ma 


be the Practice in ſuch a Caſe to ſeparate the Indictments, and permit fuck 
as ſhall be found not guilty to give Teſtimony for the reſt, who happen to 
de indicted ; and that may be reaſonable from the Nec«flity of the Thing, 
as there can be no other Evidence for the '['raverſers, there being no other 


| Perſons preſent at the Time of committing the Offence ; otherwiſe the 


| Conſequence might be, that all would be found guilty where the Offence 
was privately committed, though, in fact, ſome of them were innocent. 
But where the Offence has been committed before Thouſands, as here, 
and that four Perſons only are indicted for this, and that after fix Hours 
Examinacion it does appear moſt evidently, that each of theſe Four have 
had a Hand in the general Affray, though not in the Aſſault of every of 
the Proſecutors, I would ſubmit it, if that be ſuch a Caſe, as from the 
Neceflity and Nature of it, where there can be no want of other indiffer- 
ent Witneſſes preſumed, the Court will permit that one of them ſhould be 
at liberty to give Evidence for the otber The Conſequence of it may be, 
that they may acquit each other of the ſeveral lndictments, and they are 
not ſuch equal and indifferent Witneſſes as the Law requires, each of 
them being proved to have had ſome Hund in one Part or other of this ge- 
neral Affray, though not in the actual Aſſault of every of the Proſecutors, 
and the Evidence in the whole reaches every one of the 'Traverſers: Can 
it be ſaid, that thoſe Gentlemen, againſt each of whom Evidence has been 
given, are ſo unbiaſed as to be fit Ferſuns to be examined as Evidence in 


{'s, which, - conſidering all Circumſtances, could be nothing but to | the Caſe of each other ? 1 humbly apprehend not; and that it may be an 


Inlet to Perjury, and in great meaſure defeat the End of all Publick Proſe- 


cutions for Breach of the Peace. I beg Leave to ſay, that Lord Angleſea 
is guilty of the Aſſault upon each of the Proſecutors : It has been iworn 
that he cried out, Knock them down, knock them down By thoſe Words he 
is a Treipaſſer againſt every Man that was knocked down there, I appre- 
hend the Law to be, that he who directs a Man to be knocked down is a 
Principal, as well as the Man who commits the Fact. Has it not been 
ſworn, that he not. only encouraged, but alſo gave Directions to puriue 
Mr. Annesley / Why, then, as to Mr. Awnesley of Ballyax, does it not 
appear evidently, that he was the Perſun who ruſhed out upon Mr. Mac 
Kercher and ſtruck him, and that afterwards he fell upon Mr. Goo ry? LI. 
think there can be no Doubt but that my Lord p 65.6 and Mr. Fans have. 
been moſt deeply concerned in this whole Affray, not only of aſſaultin 
| Mr. MacKercher, but alſo of the reſt. When my Lord was told by Mr. 
MacKercher, That he dare not for his Soul ſingie hi mſelf out; Mr. 
a a would not do it; are there not enough of us here to go out and to fight 
im 6 bf fv 
Court, Upon three of theſe Indictments there has been no Eyidence gi- 


| ven that can affect Mr, Francis Auneiley, and therefore he is at Liberty to 


be examined. | TOI 

Mr. Harward. My Lord, I humbly apprehend, that neither Mr. Anne/- 
ley nor any of the Traverſers have the Liberty to be examined till they are 
acquitted, I apprehend, though they may not be affected by Evidence 
on this or that particular Indictment, that they are not thereby cleared of 
this Charge; becauſe the Gentlemen of the Jury are to conſider upon the 
Circumſtances and the Evidence of this whole Caſe, whether they are all 
guilty or not? And the Court are no Judges of Facts, the Jury muſt de- 
termine, and are the proper Judges of them. 

Court. But you will allow the roles to ſay, that there has been no Evi- 
dence of ſuch or ſuch a Kind given that can affect ſuch or ſuch a Perſon ? 

Mr. Harward, That I do not diſpute, my Lord; but what I fay is 
true in Point of Law, that the Court have nothing to do with the Deter- 
mination of the Fact; that is to be left to the Jury; ang if ſo, why then, 
I fay, that in this Caſe, the Court cannot foreſee who ſhall be found 
guilty upon this or that Indictment, and who not. ; 

Court. Why, ſhall I not tell the Jury, that there is no Evidence againſt 
ſuch or ſuch a Perſon, and that they ought to be acquitted ? 

Mr. Har ward. You certainly will, my Lord; but, notwithſtanding 
that Direction, may not the Jury be of another Opinion concerning this 
Matter, and may they not conceive, that all thoſe People in general have 
been guilty, though no Evidence appears againſt Mr, Annesley in particu- 
lar? Unqueſtionably they may. Now, if it ſhould be done, perhaps your 
Lordſhip will not fine them above a Penny, unleſs the Jury can ſatisfy 
the Court, that they went upon their own Knowledge from the whole 
Evidence, which, in all probability, ſome of them will in the preſent 
Caſe. So that they are the Judges of the Fact; and, if fo, I would ſub- 
mit it, whether or no the Court can ſay, in a Caſe of that Nature, We 
will let one of you be Evidence for another, and fo the third for the fourth, 
and by that means ſhift and help one another quite out of this Proſecution ? 

Court. I am greatly ſurpriſed that the Time of the Court is taken up 
with contending about this Fact of ſeparating the Indictments. You have 
debated it before, and it was mutually agreed, that that Point ſhould be 


| given to them. For my Part, I think in point of Law they have a Right 


to inſiſt upon that, and when it was agreed upon that they ſhould be al- 
lowed it, | thought that Method was come into in order to fave Time, 
The Argument which is inſiſted upon, that where an Indictment is laid 
againſt a Perſon mul cum others, they ſhall be all tried together, concludes 
againſt that which 1 have known done over and over again, and which 
hardly eſcapes ever being done in caſe of an Action of Aſſault againſt A, 
with /mul cum other People. 

r. Att. Gen. Here is an Indictment againſt Lord Angleſea, Mr. Fran- 
cas Aunesliy, and Mr. e, for an Aſſault, ſuppoſe, againſt Mr. Gooſ- 
try; has not any one of theſe three Perſons a Right to ſay Mr. Fans is put 
nere to cut me out of my Evidence? They certainly have. I deſire that 
Mr. Jans may be firſt tried, and that his Indictment may be diſpoſed of 
before any other Proceedings be had againſt the other two; that if he be 
acquitted, he may be Evidence for them. And as this would be the Law 


ans ſaid, : 


TE paſſed in this Manner ; 
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made their Objections to the Indictments being tried together, and thoſe 
on the other Side replied. What was their Anſwer? It was, that where 
this or that Perſon was not convicted on any one Indictment, he ſhould 
be at Liberty to give his Evidence for the others on that Indictment. 

Mr. Mar Maniit. Here are four ſeveral Indictments againſt the Tra- 
verſers at the Bar for four Aſſaults; and they are jointly. charged in each 
Indictment . And where.an Offence ariſes from a joint Act, which 
is in itſelf criminal, the Defendants may be indicted jointly and ſeverally, 


as that they, and each of them, did ſo and ſo, or jointiy only. So is the 


Law. Now, my Lord, conſider, how it has appeared in vidence; it 
has moſt fully and clearly appeared, that all Parties indicted have, one 


and all, jointly contributed to this unlawful Act; and pleaſe to conſider | 
the Objection theſe Gentlemen make, that 


Benefit, they may want the moſt proper and material Evidence for their 
Defence; as if ſome Perſons might have been here indicted in order to 
take off their Teſtimony. Your Lordſhip will pleaſe ro obſerve where 
this Action aroſe, at the Curragh of Kildare, a public Place, where there 
were a Multitude of People aſſembled; fo that there could be no Deſect 
of Teſtimony at all on their Side, if any Perſons did or could ſee or hear 
any thing for their Service; and Numbers of Perſons did and muſt have 
ſeen this whole Tranſaction; Curioſity, Humanity, or ſome other Mo- 
tive, muſt have engaged every Eye and every Ear, Then, where 


there were ſo many 


terial ; there can be no Complaintof Want of Evidence, or that the Proſe- 
cutors have taken this Method to deprive them of their Teſtimony. And, 


my Lord, theſe Indictments were of the laſt Aſſizes, ſo there is no Sur- 


prize; the Gentlemen might have been fully prepared with any Evidence 
they thought neceſſary for their Defence, without this extraordinary, 
this new Method of ſplitting Indictments. And I do apprehend, in this 
caſe they are in no ſort entitled to the Teſtimony of each other. —It is a 
ſettled Point, that in Treſpaſs, though one may act more violently, more 
injuriouſly than another; yet, when all join in an unlawful Act of this 
nature, the Act of one is the Act of all. And though A did not ſtrike 
B, yet if he ſtruck C, where the whole is, as here, one continued Affray, 
he cannot poſſibly be a legal and competent Witneſs againſt the Crown ; 
the whole is given in Charge to the Jury; he has been in the Affray, and 
actually committed Acts of Violence; and it has appeared uncontrover- 
ted in Evideiies, that every Perſon here indifted has been guilty of one 


Aſſault or another; and that all have been guilty of a publick and dange- 


for one another, when many other 


rous Diſturbance of the Peace. 


Court. It has not appeared upon the Evidence, that Lord Angliſaa or 


1 7 actually aſſauſted Mr. Mac Kercher. | 
Mr. Mac Manus. My Lord, all the Acts of Violence of the oy pro- 
i 


ceeded from the Directions of Lord Augliſea; menacing Words, 
up of Hands, his raiſing himſelf up on his Saddle, commanding and in- 
citing others to ſtrike ; he himſelf, as Mr Kennedy and Arebbold ſwear, vi- 
olently ſtriking Kennedy on the Head, and Jans joining him in the Strokes 


till the People cried out Shame ; and though opprobrious, abuſive Lan- 


uage may not be an Aſſault, yet, there are _ Things that they carried 


into Action, not only 


Mr. Annesley ſtruck him, that he could have ſtruck him himſelf. Every 
Thing was done by his Directions; and menacing Words, with a lifted 
Hand, are an Aſſault in Law; and I do inſiſt upon it, in point of Law, 
that whoever excites, perſuades, or procures another to commit a Treſpaſs 
or Treaſon is a principal Offender, and equally guilty in Law, as he 
who ſtrikes ; and more eſpecially ſo when all are preſent; and my Lord 


Angleſea and Fans were indiſputably preſent, aiding and aſſiſting the aſ- 
faulting of Mr. Mac Kercher, and are in Law guilty of that Aſſault. 
| Lord, as I do on the one Hand agree, that Tra- 


Mr. Callaghan. M 
verſers are not to be laid under extraordinary Hardſhips, and that Profe- 


cutors N no means are to make uſe of any Contrivance, any Scheme to- 
entra 

Se ſo, on the other Hand, they are not to elude the Rules of Juſtice, 
by becoming Evidence for each other. I put it upon the Gentlemen on 


the other Side to ſhew, that ever they met in any Law- Book, that where | 


there was a Fact done in the Preſence of many, and a few only charged 
with it, that, on the Trial of thoſe few Perfons, the Indictments 
ſhould be ſeparated, to make them Evidence,. in caſe of their Acquittal, 
for one another. I am the bolder in this Aſſertion, becauſe it is never 
done, but where extreme Neceſſity requires it; that exe can never 
happen, but when all that were preſent at the Time the Offence was 
committed, are charged in the Indictment with the Committal of it: The 
Neceſſity, therefore, of examining any of the People charged with the Of- 
fence, if acquitted, as Evidence for the reſt, cannot be, but where there 
is nobody elſe to give Evidence. In that Caſe, it appears but juſt and rea- 
ſonable; but, on the other Hand, if you let thoſe four People be Evidence 
itneſſes might be had, who muſt 
have ſceen the whole Tranſaction; there is no Proſecution of this nature 
that will not be eluded. But, my Lord, I will go further, and I do fa 

that every Perſon charged here is guilty of every Indictment with which 
he is charged. Wherever there is an Aﬀray or an Aſſault, let who will 
be the firſt Promoter, every Man that does any Act whatever, that is aid- 
ing and aſſiſting in any manner, is guilty of every Act which is done by 
the reſt, as much as if done by himſelf; where there are ſeveral People that 
commit an Affray, each is anſwerable for the Act of the other. There is 
a Charge againſt Lord Aigleſia in every Indictment; it ſtands proved in 
Evidence he has beat Mr Kennedy ; there, my Lord, is a direct Charge 5 
and, though it does not appear he actually ſtruck the reſt, yet it is un- 
controverted the reſt were ſtruck on his Account, and by his Directions, 
and in Law he is as guilty of the Aſſault committed on them, as if he 


himſelf had actually beat them; I ſay, in point of Law he is guilty of all 


thoſe Facts for which he is indicted. Let any one of them ſeparately be 
tried before the Jury, and | will undertake to make them guilty in point 


of Law; and if fo, I humbly ſubmit it, whether they can be permitted | the Evidence of Mr. Gooftry. 


to try theſe Indictments ſeparately. 
Court, Was it not agreed upon at firſt, that if any of the Fraverſers 
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in any other Caſe. Why then, chis is clear that the Agreement has 
| rd | 2 Gentlemen of Couniel for the Traverſers 


if they are deprived of this | 


itneſſes that might be had upon this Occaſion, who 
would either voluntarily, or might have been compelled to come, if ma- 


that there is no Colour for charging any of the Traverſers with this In- 


fting 


by Words, but by Geſtures, that prove the Aſ- 
ſault. My Lord Augleſea was ſo near Mr. Mac Kercher at the Time when 


en, in. order to deprive them of the Benefit of defending them 


EVE l * 
* 2 l 


weie acquitted of any of the Ladtaments, they. ſhould. be Evidence is | 


the reſt charged. with ſuch Indictmen t IEC 
Mr. Harward, Let us not be charged by the Court with a Breach c 
Conſent. I will tell you very candidly-what I meant, when the Objec. 
tion was made. My. Meaning was, that as all theſe Indiftments Were 
but upon a ſingle Fact, if it ſhou}d, appear, through the Courſe of the 
Evidence, that any of the. I raverſers had no Hand at all in the Fact, but 
were idle Spectators there, I thought it reaſonable that fach Perſon, who | 
did appear to be only a Spectator, ſhould be examined as Evidence fy; 
the zeſt, That was my Meaning, my Lord; hew I was. underſtood | 
cannot account: But I beg leave to rely upon it for Law, and deſire 
Lordſhip's Conſideration; Can any b. y that lifted his, Hand up tha 
Day in the Field, be innocent of this Affault-? Can it be ſaid that he ig 
not guilty. of all the Conſequences of it ? YE EA” Op 
Court. Well; but have they not a Right to be tried ſeparately ? 
Mr. Hartuard. That is another Point, my A 
Court, Gentlemen of Counſel for the Traverſers, you muſt 
that Indictment, which the Juty are firſt charged with. The 
ſers are firſt charged with the Indictment for aſſaulting Mr. Gooftry. 
Mr. Malone, The Indictment for aſſaulting Mr. Gooftry, is in no for 
proved againſt the Traverſers, We have many Witneſſes to ſhew, that 
before ever he was ſtruck, he knocked Mr. Francis. Annesley down, which 
indeed he very candidly admits himſelf z/ and this appears ſo clearly fron 
his own Teſtimony, it would be miſpending the Time of the Court for 
us to call our Witneſſes to it. Your Lordſhip obſerves, that in two M.. 
nutes after Mr. Francis Annesley got up, and recovered himſelf, Mr. G 
ſwears my Lord Angleſea ſaid to Mr. Francis Annesley, That is he, thut i 4 
Gooſtry, the greateſt Rogue alive, damn him, knock him dium. Mr. Gin hi 
does not ſay, whether he heard Mr, Francis 4nnesley alk my Lord, who. 
had knocked him down ; but, from the Nature of the Thing, it could 
not be otherwiſe; and the very Anſwer itſelf imports ſuch a Queſtion, 4 
Gentleman is knocked down behind his Back (for ſo the Evidence is), and 
inſtantly, when he gets up, was it not moſt natural for him to enquire who 
ſtruck him? It was to this Inquiry, moft plainly, that Lord Augleſa th; 
gave that Anſwer; and then Mr. Francis Aunesley up to Mr. Gf, WH an 
and returns his Compliment. by breaking his 7:0. as I ſubmit it, there. M 
fore, to your Lordſhip, where a Witneſs fairly owns he firſt knocked me his 
down, whether that is not ſuch a ſufficient Jubicotion for my ſtriking him, 


rayet. 


Ken 


that I need not lay any other Matter before the Jury; for, if Mr. Fron- 

cis Annedley, who gave the Blow, be not guilty of this Aſſault, it is im- 

poſſible my Lord Angleſea, or Mr. Fans, who did not firike, ſhould be | 
guilry of it, Therefore, I hope your Lordſhip will acquaint the Jury, N 


dictment. . | ab 

Court. Mr. Geoftry ſaid, that he was ſtruck, and was all bloody; but 
I heard none ſay that Lord Toe or Mr. 2 ſtruck him, and Goyfry 
did acknowledge that about two. Minutes before he received the Blow he 
had ſtruck. Mr. Francis Annesley, and at the Time that he did ſtrike him, 
did ſay, that he believed Mr. Francis Arnesley did not know who it was 
that ſtruck him, and that about two Minutes after my Lord Anglia 
ſaid, There is that Villain Gooſtry that firuck you ; upon which Mr. Franci 
Annesley ſtruck him. This, as I remember, was Mr. Gooftry's Evidence. 

Mr. Harward. I now deſire to know, when it was that Lord Anghja A 
faid, Knock them down, knock them dun. 5 

Mr. Callaghan. Mr. Goeftry expreſly ſwears, it was by the Directions of 
Lord Angleſea, that Mr. Francis Aunesley ſtruck him. He ſays, I thought Y 
the Quarrel was all over, there were above two Minutes between the : 


Strokes, and then my Lord Angleſea ſaid, There is the Villain Gooltry, 
knock him down. * ; arne J | 
Mr, Male. It does not appear from Mr. Geoftry's Teſtimony, that I Mr. 
my Lord ſaid, Knock him down'; the utmoſt Gegliry ſaid, was, that my A. 
Lord ſaid, There is the Villain, that 1s ble. 
Curt. I have nothing upon my Paper about his ſaying any thing cou- 2 


_— the ISR 2 down. 3 | n 
r. Baget. My Lord, I have it upon my. Paper, that Mr, Gooftry ſaid, , 
There is Gooſtry, as | vat Vilain ur any in land; kneck him down. 55 
Mr. Mac Manus. We deſire Mr. Groftry may have leave to inform yout . 
Lordſhip what he did ſaxg. 5 3 J 
Mr. Goy/try. My Lord ſaid, There is Gooſtry, enether of the Villains, u Lord 


great a Rogue as any in Ireland, damm him, - knock him down. _ 
ou ſee, Gentlemen, Mr. Francis Annesley was ſtruck by Ms, 


Court. 
Gor/try, on Evidence, two Minutes before he ſtruck Mr. Geoftry, cal 7 | 
he then be found \guil of an Aſſault on Mr. Geftry ß 5 
Mr. Grattan. Mr. Goeftry ſaid, That there was Hurry and Confuſion, 2 | 
| 


and that during that Time he ſtruck Mr. Annesley, and believes Mr. 4* <2 
nesley did not fee him ſtrike him. I take the Liberty to ſay, that if Mt 4. 
Annesley did ſtrike Mr. Goeftry, and did not fee Mr. Gooftry itrike him fil, ik 
it was the ſame Thing, in the Intention of his Mind, as if he had « 
ſtruck him firſt : for, * he did not know who had ſtruck him, and ct 
ſtruck Mr. Go2ftry, it ſhews plainly he was determined to ſtrike him, a. 
nothing can juſtify Mr. Aunesley for ſtriking him, but the Provocation 
his ſtriking Mr. Annesley. $69 © 

Mr. Callaghan. There is another Matter, my Lord, which is to he 
conſidered, that Mr, Annesley ſtruck Mr. Gooftry after his Paſſion ws 
over. It is true, there is no limited Time for determining a Man's P 
ſion, and a Man may in Paſſion commit an Act, and nat be the Afailan 
Your Lordſhip may remember many Caſes in the Books to this purpc 
which it is not neceſſary to trouble you with; but. the Rule is, whe? 
Man has cooled and come to temper, there the precedent Act, will 
was the Effect of Paſſion, is no Juſtification of the ſubſequent Ad. 
Geeftry's Evidence is: I did apprehend all that Matter- was over ; 1 4 
arprehend the Stroke Mr. Annefley gave me was in-conſequence N Strot 
had rec-ived, but f Lord Angleſea's Directions; and if fo, Mr. Anne 
undoubteily guilty of the Allault on Mr. Gooftry, + 

Mr. Malone. As to the Indictment for the Aſſault on Mr. Goofirys | 
contend for it, that there is no Colour fer charging the Traveriers 


that Indictment, and hope your Lordſhip will let it go to the Jury # 


The Counſel for the Proſecutors were aver-ruled in their Ohjeftim 
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(369) F. Anneſley, Ef. and J. Jans, Gent. for an Aſſault. | | (370) 
. Afr; Francis Annelley, and | A. Mr. Aar Kircher, Mr. Kennedy, Mr. Livigg/tone; and Mr., G:oftry. 
The 2 9 45 e der; | Mr. Morgan, Where did you go to the 18th ?---4. To Newbridge. 


— 


— 


a | uarter of an Hour's return ind Court, and | SD. When you came there, who did you meet, and what paſſed? )? 
85 1 & of OP” N at 8 4. ( ae wack, the Gentlemen never were upon the Sod before, and 
3 Lo ela — Guilty.  , _ | they went all together to the Curragh. | | 
| Mere Frances Hnnesley — Not Guilty. Mr. Jan: — Not Guilty. wrt. Upon the 15th? 


gs A. Whatever Day the Race was, it was that Day; - on Wedneſday,--- 
Crurt. Gentlemen of Counſel for the Traverſers, call your Evidence. | as to the Day, I cannot be poſitive, I did not obſerve the Day of the 
EE "i ts the* Sand Jndieh 1 1 Month.----It was the 14th: There was never a Horſe to ſtart but one. 
[Neile O Neile 75 . . ce » for aſſaulting Hug | They ſaid, they never were upon the Ground but at that Time, and up- 
T 2. e Is on going td the Cirragb, there was no Diverſion, and we came back, 
Mr Malme. There are three Gentlemen, my Lord, Lord Angle/ea, and Mr. Mac Rercher ſaid, he ſaw Lord leſea, See what a Look, ſays 
Mr. Annetley, and Mr. ans, indifted for aflaulting Mr. Kennedy f they | he, be gave ot us all that Day ; but, 15 he, I want nothing but to 7540 him 
wa traverſed this Indictment, and Mr, Kennedy himſelf ſwears this Aſ- | to the Populace, and I I mate it my Bujineſs to do it before I go back to Dublin. 
fault only on Lord Angle se.. | 1 1 9, Who 1 ? Name them. b 
"Court. And upon Mr. Zens; and there is not only his Evidence to], There was Mr. Mac ercher, Mr. * Mr. Living ſtons, and 
| ove it, but the Evidence of Mr. Archbold. 6 Mr. 125 preſent, and I don't know but Mr. Robinſon was there. 
703 Malone. But there is no Sort of Evidence to affect Mr. Francis An- | 85 an you be poſitive who was there ? 


= 21 per — « OS Co 


on | | ip will di | it I know Mr, MacKercher, Mr. Kennedy, Mr. Living flone, Mr. 

and therefore, I hope your Lordſbip will direct the Jury to acquit | _ - Mr. , dy, rung lone, 
* 3 that we may have the Benefit of his Teſtimony upon Ak ladiftment. ; 6. and Mr. Aanesiey were there. | B 
: Cart. Have you any ObjeQion, Gentlemen concerned for the Crown? r. Harward. My Lord, I defire the Court may take Notice he ſwears 
ort You have not offered a Word upon this Indictment. | poſitively that Mr. Living fone was one of the Company, and we can prove 
hat Mr. Harward. What I have offered before, is all any body can offer to | him to be in England at that Time. 95 og | 
oa and 1 believe it will ſoon be ſeen what the Conſequence of it will be. | Fitneſs. In England! I can bring People to prove, that ſaw him in Naas 
2 Court. I call upon you to know, whether you've any ObjeRion to the the next Day after the Races, | 7 RE TER x 
Fa examining Mr. 1 Annesley on the Indi ment for aſſaulting Hugh Mr. Spring. Was you upon the Curragh the 16th? -AH. I was. 
Fu Tanach Eſq. - * ; 8 1 0 2 2. 9 * ese when Mr. Kennedy was there f 

* Be... * . | IA. 5 1 © FILA 

4 N S O99 095 equin® exmſaing 4 What Part of the Curragh did you leg fox him on „ 
0 


a * Mr. MacManus. My Lord H»gleſes and Mr. Francis Annesley mutually I went along with him to the Curragh, for we dined at Newbridge 
wn Aided each other; it is all one and the ſame Treſpaſs, all one and the | that Day. | | 5 
fame Aﬀray, each is Particeps Criminis, and the whole Scene is interwo- | Mr. Att. Gen.] If you can prove, Gentlemen, that Mr, Living fone was 
4. ven, and mixed together. | not there, what need 5 aſk this Man another Queſtion ? | | 
and Mr. Malone. There is not a ſingle Word of Evidence given, to prove Mr. Malone.) My Lord, we will produce the top Men of the Country 
that Mr. Francis Annesley was concerned in the Aſſault upon Mr. Kennady, | t his Character. LOTS | h 
and Mr. Kennedy himſelf ſwore "= that Effect; therefore we deſire that Angle Spring. ] Was you by with Mr, Kennedy when he met my Lord 
- di | . . ng elea a 
1 B * Ys 3585 | 80 eine. by with him moſt Part of the Day. 


- i | T Then give an Account of what happened when they firſt met ? 
| The Jury go 16 fund, whether Francis Annesley, Eſq. is guilty of the Aſ- 3 


1 


T cannot tell whether I was preſent at their firſt Meeting; but when 

fault £ Hug Kennedy, Eſp. or * ; nd, witheu quitting the Box, oy ny Oy never ſpoke a Word to one another, but at the Time of 
find bim Not Guilty of the Aſſault in the Indiement. 2 What 9 was go age" by oh _ | 

Mr. Malone. We are now upon an Indictment of Lord Angle/za and Mr, F r. 

e and deſi : So there happened ſome Words that the Coachman had faid to Mr. Au- 

Jam, for aſſaulting Mr. Kennedy, and deſire Mr. Annesley may be ſworn. | nesley; and upon the ſame, Mr. Mac Nercher was very angry, and ſaid, 


85 1 FRAxcIis ANNESLEY, Eq. that the Thing was intended on purpoſe, 
FYSs | Court.] To whom? 
12 8 1 fp upon the 11 85 agh on the 16th of Septem- 47 72 Mr. Kennedy and the Gentlemen in the Crowd with him ; and I 
9, : aſk you, was you upon the Courſe at the Time of the Race? 3 rb Yew OG Th they 2 | 
was. ; , 
| ; PEY The Words Shoe-boy, or ſome ſuch Thing. And upon that, he ſaid 
9. 3 Le when Mr. MacKercher and his Company came UP | N, would make Application 1 my Lord, and if he did not diſcharge the Seruant, 
* Tod he Se XP; 2 WI WR W | he would have Satisfaction of it. Upon which, my Lord happened to be 
| Did you ſee Mr. Kennedy come up to (; * 0 Kae PA IE? down where there was a Diſpute about Sir Edward O'Brien's Mare run- 
| I 10 a e ee tha 1 la 85 his Far 3 5 ſea ning on the wrong Side of the Poſt; and we rode around until they came 
FM rod Re nny bodiorms't atk lime about bis Beh: = | to the Winning-Poſt, where my Lord was. Upon which, Mr. Mac- 
I 12 y fey | e Kercher told him, That his Servant uſed him ill, and hoped for Satisfaction 
g Wha? | 4 r from him, and that he would turn him off. My Lord laid, He would not, 
. i 257% Flier it 15 ö 4 th Courts-thas D And upon that Mr. MacKercher ſaid, He did not uſe him well, and would 1 
M; Kennedy ß 7 „pon me Courie that Da, as | on Satisfaction. And he had the Whip up in his Hand in order to ſtrike, 1 
ö | and he rode a Stone-horſe, and he was vicious, and I don't know whether 9 
e e ee was Kennedy, and I ſaw ſome Strokes the Stroke was intended for my Lord or for the Horſe, 


| ES Mr. Spring.] Did you ſee Lord Angleſea and Mr. Kennedy together that 
i that the Perſon you ſaw there was the ſame with him 3 5 1 th 2 cloſe together. ros 


A. I don't remember his Face at all, but was told it was he. ; ns any Long. Ron moon them ? 


. Can you take upon you to ſay you ſaw him that Day ? 
7 I did — ſee him — Day 0 I know of. . | ; ans e 228 e e | | 
7 Y 4 __ d Cloaths had the Perſon on you ſaw engaged with When Mr, Gooftry ſtruck Mr. Francis Annesley, he was for about two 
iN 4 3 Minutes before he found out who it was. Upon which, he aſked who it 
. 248 N fo bis Fer was; and my Lord ſaid, That is the Man, that Gooſtry, pointing to him. 
55 - — 1 8 er I Fi 11 5 Upon which he went over, and made a Stroke at Mr. Gogſtry, and there 
Þ _ Te m gent ee 2 , were ſome Strokes that paſſed ; and upon that, Mr. Kennedy came and 
55 123 at A 3 you when he ſtruck you? made a Stroke at Mr. Francis Annesley, and hit my Lord over the Wig, 
1 305 11 ws * 1 but whether it hurt him or no I cannot tell, or whether the Stroke was 
5 ow do you Znow then that he ſtruck you? | intended for him or not, I cannot tell. | 
* . I apprehend, though my Back was to him, it was he, and upon his | Court. ] Did you ſee the Stroke reach my Lord ? 
Lg my Lord ftruck him. | | A. Idid ſee it reach him upon the Wig. 
A Did you ſee him ſtrike my Lord? A. I did. 12 


| . Did you ſee my Lord ſtrike Mr. Kennedy ? | 
Which of them gave the firſt Stroke? — RINGS i RET : 
55 The firſt Stroke that was given was by my Lord to Mr. Kennedy 1; 46,4 98s As ſoon as he received that Stroke, he up with his Whip and 


ſome Minutes after I had got a Stroke upon my Head. | ve ; 
9. Were Mr. MacKercher and Mr. Geoftry 3 YA. They were. 1 riag.] Did you ſee Mr, Jr there . Lait. 


here was he at the Time of this Quarrel ?-- 4. He was in a Crowd. 
Was Mr. Jans near Mr. Kennedy? ; 8 n . Did you ſee any Engagement between Mr. Kennedy and Fans? 
believe Mr. Jans was pretty near, but not within Reach of him, I did. 
5 TD ſee Mr. Jans or he give any Stroke to each other ? Who ftruck firſt ? | | 
a d not. 


. That I cannot ſwear to at all, which of them ſtruck firſt; for the 
Crowd ruſhing backward and forward, I could not be diſtinct, | 
Was the Blow given by Mr. Kennedy to Lord Angleſea, before Mr: 


Do you think Mr. Jans could have truck him without your ſeeing 
him — . I don't think he could. 


NEILE O' NEIL R. Fans and Kennedy were engaged ? 
| ; A. It was before I ſaw them engaged. 
Mr. Mer an. Pray, Sir, do you know the Inn at Newbridge ? 2: Which ſtruck firſt, Fans or Kennedy? 
O'Neile. I do. : | By virtue of my Oath, I cannot tell which; I ſaw Blood run down 
75 Where was you on the 13th of September, in the Night ? Mr. Kennedy, and whether it was he ſtruck Mr. {ow firſt or no, | cannot 
In the Afternoon I went there, I was at Lord Besbor ough's; and Mr, | tel]: for when I ſaw my Lord receive the Stroke, I turned about my Horſe, 


MacKercher, Mr. Kennedy, and Mr. Living flone, to the beſt of my Know- and did not mind. I was juſt croſſing between him and m y Lord, and 
edge, ſent a Meſſenger to my Houſe to ſpeak with me. | whether Mr. Kennedy ſtruck at Fans fl I cannot tell, 
Court, Who told you they ſent to ſpeak to you ? | | But you ſaid you ſaw Mr. Kennedy ſtrike Lord Angleſca before you 


5 My Wife, when I came home. ſaw Lord Angleſza give a Stroke ?---A. I did, Sir 
Did you go to chem ?---. I went to Newbridge. oy be given. * 


. ! — 4 abi 8 "RIS 8 5 2 8 1 4. 
£5. - N *; G Bl N 1 3 — Ja ER 8 3 1 J K "4 — 8 "WY 
$5223 : g — 1 5 e r 3 ron DA on and + ae 8 ? E W I - TIL dS ha EA fa os — 9 S 
28 \ 2 2 - x - ' * ws m 8 e AWA i. + I ON C oh ES. a F 3 * 5 8 * 
on 88 ? . "I E 7 2 * * * 5 n . 1 IE * BY va 2 — Sad. e . r "(an 2 IT 8 by 1 r > — 3 £ FS IQ 7 8 23 tag $5 WY * LE M _—_— 9 * 27 27 ny "22 ” 1 r — 2 n I * 0 2 
d a 2 Ys — wo 5 A + 17 e e 1 S NL ESR a RAE: REFTS. 4 . 7 . ef ESTI 2 r E ä oy __— n ET A” * * l * : 
2 wr Ion 1 GGG J ͥͥy d ˙— U. es ad n NF e 3 5 1 . b 5 p 
* _ 3 % ef SEL nnn * 3 [20s ES TS Mr de RE SS. lt 7 = MIL 7 Conde oe ob So on et RE 8 RT batt Ot n 2 1 1 2 ag 9 # 1 et * 2 0 Ia - 
SS $ ; Oe : ; i "Ry R ; r 0 x n e RE Ns eee EEC one i a Et %% ³ĩ˙·AA A Es 8 P 7 Coo MD SS 1 Dy G « > * * 
: «5 CER \ ES” © 4. * 4 e 5 3 EA IE. > * LIES 8 "BEI FS, 3 TY en 3 yo So V ——— a We RS ee TERED ˙ a 8 69 9 . n 1 ²˙ ES e e 8 32222 ² fe a al r 4 : oh 8 CES n 4 : LF I- 7 . * 
3 8 2 8 11 n r r 2 — Sachs » 0 8 S on, no Abb NT aca he eg ds Ds : - 5 ea CY SAR SR a Pee 22 2 3 E x AXLES I Eres | 2 e As) 1 n n i . e IS 2 I — By N : 
me 4 a? 55. * 75 ws ' 2 as Ie Cs i 8 as 0 C9... 8 . 2 3 + 4 3 * 3 . 3 Y * e 8 N 'S q — * 2 na, de RFC, BEES n : . n r . . 32 * r 75 I = Bt 1 e rb 2 r « . 888 2 ORE HY 11 * e 1 
2 pr FE 1 * 3 SY N Noo —_ 5 . ee n * 2 a a . * De ed ts * n Se > and. — RS 2 . : - . JE Ea es nn AF «+2 n ee NEE 45 A Re — II" « * "IC 
3, 5 $8 — n 1 X KT, © 9 N * WY 9 » * IP of ———— S 1 *. £ L n - = 5 » n 17 oh . 8 ds a 8 To 2 13 WINS p 
1 n 9 8 rn, wy” go 2 : = —— 5 — — n 8 I. 2 n 3 I i —— r 8 Ee os AS Dd oe (SY - * 
- wo = * * — SNR 2 * =— — — tl b 8 - —— 
. - a nao nad —_—— — wo. = => = 
o = - n 3 CE | 
o r— - — > — Co = by 
— OT \ - 
_— 
* 


| What happened between Mr. Kennedy and Mr. Jans? 
What Day was this ?--- A. It was the 15th I went to the Races. 55 18 I LEN y and Mr. 7 
8: You went to them ?--- A, I did, Court.) Gentlemen concerned for the Crown, will you aſk this Man 
Name them again. any Queſtions ? ; \ 
Ver. IX, | 3B Mr, 
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tice ſake, he may not be permitted On out © 
to give + Evidence againſt him = Perjury. 
| How lorig have yo been acquinted with) ith Mr. Mai . 
0 Wal. 1 3 ſince his firſt coming into Lia 40 


And with Mr. Kennedy ?--- A. Yes. 
- Aod with Mr. Gehe f.. No, not wits "OS 
, How cine you to gowith them to the Clrra rh? | 

N ws was for + time. at my 


I had an Intim with Mr. Anne: , (for 
Father's'Houſe when 2 duch on his fir coming into the TY 
. Mae Monti Who Aid y then 4005 fol 36 
on 8 Sr 
AJ. Yes, Sir, 1 believe 1 did, 1 cinkidt n 
. Did you ſay any thing to me Pen fd, 1 cannot "IT; 


+ t for me. 
4 ſend fo ve? 20 
* Their 
8 ty, 
Did expreſs 6ncern to me at the Treatment I Fi te. 
rely had received ?---£ 


3 


altea 6 2 Sc 
u 7—4. SHU: 
ind Gveral of Ae 


9 


n what Gn incſs $i they 
not : 
2 att went to the e with you? ? 
N. went all together to n and we ta 
E Who were. the 
Name the- Verde. 1. One Barn ey. Neat 
Mr, Digby, Foreman of the Jury.] D DiY you 
: the Road th t 'Da * 
che and Mr, « I do not remember that 1 d 
2. Did not youexpre yourſelf, 51 * 11 they were uſed very 
hard ?--- A, I do not — ut I mighe te 1 
Mr. Har. ] 1 geſire, 9 that Mr. Bange may de elle, to 
1 you U Was in og t September. 
©, Court.) You had 2 ſtay a little. 


[Patrick wen is ns goes away again, ha to be examined to 
in th 13 4" * Fein. ; 


£8 + 48.5.4 


Cs WII IIA l Inet Eta. 
"© Callaghen.] Where yas as you in September laſt? 


Mr. Living /ope- 10 
Was Jou Tos np Pagen that Month hin roland Pod, 15 Was not. 
" When d id up u come over to Fan 13 79.1 
It was Be Middle of Oclober before [ came to this Kingdom. 


Lr. Malone informs the Court, thut in October he {a Mr. Livingſtone 
441 Parkgate ready to embark for Ireland. 


Croſs E. rami nation. 


Mir ering? Do you know this Mr. Neil ? 
Mr. Living ſlone.] Yes, Sir, 1 

L. Did yon ever ſee him in Mr. Mac Kercher's or Mr, Kennedy's Com- 
| pan NA. I have. 

Were they not well acquainted ?---. Ves, I believe they were. 
Was he employed by Mr. Mac Kircher or Mr. Kennedy? 

Sir, when, we came firſt into Ireland about two ears Meile n met 
us uncall d- fot at K; he told us a great deal of his Knowledge of Mr. 
Annesley at Kinna, and the Witneſſes that knew his Affairs; and often 
came about us upon that Errand, till at laſt he came ſo often, that he was 
uſed with the I e Diſregard; and when we found out his Character, 
he was never 8 to come about the Houſe at all. | 
PR Dien. ] What Character has he? Do you think he is an honeſt 

an 

A. We were Strangers i in this Country ; ; he looked like an honeſt Man 
to us at firſt, but upon a better Information we found him quite the Revyer ſe. 

Mr. Mac Manus. ] M Lid, we deſire my Lord Allen may be ſworn, to 
give a Character of this 


The Right Homaratle Lord Viſcount NG 


Mr. Mac Manus.] Pray, my Lord, do you know this Neile O Neil. ? 

Lord Allen. I know him very well, and "believe no Man' bears a more 
n Character in the County of Kildare. 

Does your Lordſhip think he deſerves any Credit? 

F 1 am — he does not; he is a very great Villain; .I ovate 
met credit him, .nor believe one Word he ſays. I know that 50 Gentle- 
man would admit you into his Company at the Time you were employed 
by me; aud my Uncle and I had often many Words becauſe 1 employed 
you, and we found you out to be the greateſt Rogue that could be. 

Court.] Do you think he is a Man to be credited upon Oath ? 

A. No, my Lord, he is not. 

Mr. Mac Fay ] We beg leave to produce the Miniſter of the Pa- 
riſh where he lives. 


| 


The Rev, Mr. Jonn DAWwS ON. 


Mr. ac Mann.] Do you know Neil: O Neile ? 
Mr. Dawſon, I know him ever ſince I came into the Pariſh of Nine. 

. How long i is that, Sir 7-4. 1 ** been two Years there. 

What Character has he generally bore during that Time? 

„ I have always heard he was a Perſon guilty of as many Frauds as 
he was capable of committing; I cannot account for his Morals, but he 
is a Perſon that was always very litigious. 

„What is his general Character 

. Why, 1 proteſt, I have known him guilty of Numbers of Lyes and 
F alſhoods, and is a Perſon, I think, not to be credited. 

£. Do you believe him a Perſon to be credited upon his Oath ? 
A. The general Character is, that he is a Perion not only litigious, but 
capable of any Cheat imaginable, 

. Is he, or is he not to be believed upon his Oath? _ 

I ſhould give little Credit to his Oath, becauſe I have heard his 
Word ſo often forfeited. 
Lord Viſcount Allen.] He is the greateſt Rogue alive. *Tis nine Years 
ſince he robbed me; I have had Warrants out againſt him, and could ne- 
ver catch him, but will now ſend him to Gaol before L leave this Town. 


"6 n, nauer R., Hoi 
Mf. Ehrung, we will rot aff Naan} e Ne | 


_. Occaſion to interfere in 4k Affairs 


[ale Ton Provocatlon, roy 
| upon their Teſtimon) ; 15 
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r 84h 1 Eta. n ma be N to | 
fi A of O-Ne#le— . 7 it called, but LM coml: ints 190 : 

Mr. Sori to Mr. Dad. 7+ this * g an Agent to Nr. Mu. 
ug and Mr. Aznesley 


: He h 75 s in - "New ſom* time ago of bei | 
fre 15 F. las of but T 5 never ſaw him abba 455 of, bag 1 


We And 19 


Court.] Gentlemen öf the Jury, A Lord Hight vel 70 and Mr. Fai ans lan 
indicted for an Aſſault on: Mr. I ſhall oply tell 50, — 
that I find, on the Recollection of the Evidence, it and fully wa by 
candy and Mr, ge, that both his Lordſhjp and Me. Fan, 
2 to ſtrike x 


Attempt in ! 
ke : is Gentle Thus it fands proved 
o e offered to taks 


8 * er the on . 
off this Char rſt Mr. Francis Annes ink you may 
2 Cite * Tol, you 92 od vin ſaw . 
A gleſ s 4 and . 


N 


Blow, did ffrike and fore! foret 


whit - * —— ut bf th 4 oi we 13 
un thi ord 
e ths ore 1 YET Geat eman jn 


| d chat Curragh ; but yh that Gen tlemaf Was he 
5 — 40 4 VA 17 whether it. was exnbay or not, but that þ 
he (iv ſeveral Blows paſs between them. Aad 77 5 with great 
Candobr aud Ig, that if it Was proved chat e 81 1 BY | 
Gentleman the ſame, he ſaw him ive no Provocation, 0 that it 
ſtill remains clear and utidou 5 u on the eſtimony Ls, Humer, 
that my rd: Angliſea aud Fans are both 12 the 7 0 upon 
Nr. Nun ; for Ke tells y 15 0 that {KS Ki hal was given 
between them was by my J. hen the only other Evidence pro» 
duced was a Perſon of nn eB t Character — Mr. ne 
one Mell, © Mik, 4 Surgeon from Werz and what does be ſay? He tells 

vu that he was at the Inn of Newbride e n thoſe Gentlemen ; that he 
Ya ſent for by them to Nees, and bei rom home, Was told, when he 


| 


retürdel. they had ſent for, in, and doc | ere 15 and found Mr, 
Mat KG thor? Mr. Kenna r. Goo) 5. Ny twice ſitive, I think 
three times, ſwore that he aw Mr. Livins/lone Way Remy hat with theſe * 
Gentlemen he went to the Curragh ; that in the Way Mr. Mac Kercher told Bao 
him, He wantell of all Things in 2 Miri. ta expoſe t Lara 4 Anglees is the Wi 
Populace, and was deter in nel to de it befare he + (Bud to Dublin; that For 2 
that Purpoſe he 2 e Quarrel : but fays he did not ſee Mr.“ ac ler- os 
cher ſtrike my Lord, nor attempt to ſtrike him: That he was upon a vi- ner 
cious Stone-Horſe, ond whether he lifted” up his Whip to correct his 2 
Horſe, or for What other Purp poſe, he cannot ue He tells. you further, Q 
that he faw Mr. Kennedy Arie m Lord, but knows not whether he in- . 
tended to ſtrike him or not: _ fays, "he believes the Stroke did not * 
hurt my Lord. That upon this, my Lord ſtruck him; but if you believe Wl g, 
him, ths firlt Blow hit upon my LA Why then, this Man having ſworn e 
chat Mr. Livingſtone was 6ne of this Company, and it being alledged that ; 

he was then in England, Mr. Livingſtuns was ſworn to account whe- 85 
ther he was or no. He declares upon his Oath he was not in Traland at Lord 
that Time, but in London, and came over to this Kingdom in Otteber ; : 
and ſays, he knew that this Man was acquainted with "Kc. Mac Kerdhir 3 
and Mi. Kennedy, and employed by them; but that he niet them on the nd 4; 
Road uncalled- for, frequently attended them under Pretence of ſerving Bi . 
them, until at bee he became ſo trouble ſome, they were obliged todiſ« Wi ne 
miſs him, and forbid him to come near them. Then, in the next place, I un; 
in order to diſcredit him further, the Counſel for the Proſecutors called my ; 
Lord Allen to give a Character of him; and his Locdfhip tells you, that he rg 
is of a moſt infamous Character, of ſuch a'one, that his Lordſhip ſwears: man, 
ſitively he is not to be credited on his Oath. The ſame bad Character is WY bim u 
given him by Mr. Dawſon, the Miniſter of the Place where he lives, akin 
| You ſee, Gentlemen, there is nothing in the World offered but the Ex- my L. 
dence of this Man to take off the Wei Kt of Mr. Kennedy and Mr. Ard» Wl Aras, 
bold ; and you will conſider what Credit he deſerves. 9. 
4. 

The Ju to find whether Lord Angleſes and Mr. Fans are ail of the Bil food: 
7 S Aaule upon Hugh irs or i Fos 1 * Mack, 
Lord Angleſes - - = Guilty. H. 
Mr. Fans - - Guilty. 5 4 
The Indifment for the Afeult on DANIEL Mac'Kencits,; Eil. . 
Mr. Malone. ] This, in reality, is the main Indictment, upon which all I Whip 

the reſt have been grounded. It does not appear by any Evidence, tbit Wil cou! 
my Lord Angleſea and Mr. Fans had any hand in aſſaulting him; and ©. 
therefore we hope, upon the Rule you have laid down, to be allowed the A. 
Benefit of their Teſtimony. Mr. ac Ker. her himſelf, in his Evidence 1 
upon this Indictment, does not pretend that either Lord Augleſea ur Nt. * 
Jans did aſſault him on the Curragh. If I miſtake your Evidence, you'll BY refuting 
ſet me right, won't tt 
Mr. Mac Kercher. ] What do you underſtand, Sir, by aſſaulting me? 2. 1 
Mr. Malone.) I mean a Bl Ww. A.1 
Mr. Mac Kereher.] I cannot ſay they gave me any Blow. = ©. \ 
Court.] The Account Mr. Mac Ke: cher gave was, that after a good del A. It 
of opprobrious Language, he told my Lord Angleſea, He led, and dared n with a 
for the Soul of him ſin le himſelf out, and tell bim jo. That upon thoſe Wars Mr. 
Mr. Francis Anneiley ſtepped forward, and ftruck Mr. Mac Kercher ups . H 
the Forehead, which occaſioned a Swelling and a Bleeding: and 1 do nt too it 
recollect that Mr. Mac K-rcer gave any thing in Evideace that my Lol 2. L 
ſaid or did to him more than this. H 
Mr. Maline.] As there does not appear any Evidence that can affed Mr.-, 
Lord Angle/ea and Mr. Fans on this Indictment, we beg leave to deſite you he turne 
Lordſhip will give the Jury ſome Directions concerning them before F 4. T 
proceed further. 9. D 
Mr. Harward.] I believe there can be very little Doubt, when you cot 9. 
ſider, but that Mr. Fans is guilty of the Affault upon Mr. Mae Kee L. D 
and I'Il tell your Lordſhip the Reaſon why I apprehend it ſo; becau A. be 
there is no Controverſy but that this Man, upon the Words which y ut any 0; 
between Lord Angleſea and Mr. Mac Kercher, ruſhed out and faid; Sun, Mr. 1 
my Lord, y'u would not er to ficht this Fellow, while there are ſo _— Bridge, 
Fd to fight him | for you. What follows upon this? Why then, of A. II 
this very Company goes out and ſtrikes him. Pray, my Lord, are 0 Querrel, 
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Ar at there is no diſtinguiſhing in Law between the Man 


W eck au the: Man that aflified by Word or AQ: 


| Mr. and Mr. -alſaulted- a particular Perſon whom they incited 
them to rike, if 
neurer to | 
* ey both did: aſſault Mr. 
| from the Evidence. + aa 


63 


Stoundrel, and Villain; Mr. Aauc Rereber faid, You dired 
le 
ord, you ge 


or yo! 
23 
yow 
that | 
— — We eee ee 


hy Bagot, If T apprehend his Teſtimony aright, Mr, MacKercher ſaid 
the Words, Fav he, were antecedent tu the other Words. __ 
Gut.] The Jury, I fees hate taken very accurate Notes, and they'll- 
take care to de Wat is right, r. EO =_ 
e Paraick Cavzxvaen, Dencing- 
Mr. Ml 


| Maſter.) 
Erde 7" Cavenagh.) I do. 


4 Sroumdrel . here are enough to 


at updb further Words between them, he ſaid, 


9. Did you ſee Lord Fugleſon there :.. I did. 
Did you ſee-Mir, Fan: there . I did. 
A. 1 ſaw him there, 


Did ydu ſee Mr. AarKircher there ? 


have palſed touching Mr. MoacKercher's coming up to Lord Angliſea. 
I heard ſome little Thing when I was at Nilcullen- Bridge before the 
Race; of fome Deſign, and it made me a little more particular. My Lord 
| was going down to the Winning-Poſt when the Diſpute was 
abvac the Running of the Horſes,” and I parted from him there; and as 1 


and Krnwody, poi 
— — what I had heard at the Bridge, 
a Quarrel 3 upon which T returned immediately again, and when I came 
vp, 1 found there was a Crowd about them, and 1 engaged in 
Words: And I juſt came up at the Time when my 


55 What did Mr. Mac ercher reply to that? 
. I could not hear well what he ſaid, for he ſpoke very low; but 
Lord Angleſen ſpoke very loud. a | | 
Was Mr. Mac Kereber near Lord Aneleſea? | 
He was clofe to my Lord, the Horſes Heads were juſt to 
and then I heard Mr. AdacKercher fome little Time after ſay, | 
zur Servant (has 1 @ Gentleman. And my Lord anſwered, What | 
(Gentleman ? And Mr. AnoKenoher aſſured him again, That he was a Gentle- 
am; but did not tell who he was. | 8 8 | 
Did not be tell my Lord at all who he was? | 5 
Mr. Mur Kercber aſſured him twire or thrice that he was a Gentle- 
man, and inſiſted upon my Lord's doing him Juſtice, without telling 
him who the Gentleman was, but at laſt pointed to him; upon which, 
when Mr. Mac Kercher inſiſted on that, and deſired him to turn him off, 
my Lord ſaid, 15 it gr ;you'P or Words to that Purpoſe. And Mr. Mac- 
Lercher ſtill inſiſted upon it for affronting a Gendeman. 
2. Was Mr. Francis Hunesley or Mr. Fans near my Lord at this time ? 
A. Mr. Aunesliy was (cloſe by my Lord, and fo was Mr. Jans; they 
1 and my Lord a little on one Side ſpeaking to Mr. 
cKercher, Les yi 


ly Lord, 


n 


O. What was it my Lord ſaid to Mr. Mac Nercher ? | | | 


A. My Lord ſaid, He uud not turn him off for him. 

5 What enſued upon that? | 
A. Mr. Aar Kercher inſiſted upon it, and held up the Butt-End of his 
Whip at my Lord; upon which Mr. Huneiley gave him a Blow be fore he 
could 2823 Lord a Blow, if he intended it. 

O.: Eidche ꝑoſitively turn up the Butt-End of his Whip ? 

A. He turned up the Butt-End of his Whip, Sir. 

5 How did he hold his, Whip when he ſpoke to my Lord? 

He had the proper End of it in his Hand firſt; but upon my Lord's 
refuling to turn his Coachman off, he turned his Whip, and ſaid, You | 
want turn him off, my Lord! | 

2. What Kind of a Whip was it that Mr. Mac Kercher had ? 

A. I cannot be particular. 

L. Was it a long or a ſhort Whip? | 

A. It was along Whip; it either had a Laſh, or was one of the Whips | 
wich a prodigious Jong End to it, ; 

Mr. Harward.] Wes it not a ſhort Jockey- Whip: A. Tt was not. 

'Q, Had ita Laſh to it A. I don't believe it had a Laſh, but he 
100 it about the Middle, or thereabouts, in his Hand. 

DP Did he hold it in a threatening Manner? 

He did, and ſaid in Anger, 'You won't turn him off, my Lord! 

Mr. Morgam.] Was there, or was there not before that Time in which 
be turned his Whip, any Stroke given, by virtue of your Oath ? 

4. Tnere was none given before that Time, by virtue of my Oath. 

d. Did you obſerve Mr. Tens at that Time: A. I did. 

Q. Did you ſee him do any Thing ?——A. I did not. | 
L. Did you ſee him ſtrike Mr. I Karcher. or any body? | 
A. I did not. He ſpoke to Mr. MacKercher, and aſced him, Dared be 
uſt any ane alſo there, for be was not worth my Lord's white ? F* 

Mr, Digby;} Ethink-you faid, ſome Converſation had paſſed at K:leullen- 
Bridge, about a'Deſign to quarrel] ? 

4. I heard there, ac Iwas mounting my Horſe, that there would be a | 


eee, "Ep. ard J. fans, Gent. fo A cl. 5 
$. corhwitte ugainſt bim'?: 1 90 fay they are all | 


15 , ACN TS | We was it told 500 „„ 
Mar Manor: | apprehend the Queſtiop'ts be, Whether my Lord 


2 ines ind whom their Rage and! Paſſion would have inclined 
they could as\forcibly have ſtruck him, as they did other | 
them of the ſame gx oa Conſtruction of Law it is 

be Rerchr, and that elearly ap- 


Cart] The Evidence of Mr. Mac Kereher was; that upon m Lords 
yourſelf out, a tell me ſo. Upon which ſome that 
aut with him. What enſued upon this? Why, then Mr. MacKercher tells 


en d, My Lord, u 
immediately upon tis faying fo, not a Word faid by any other 


ä 


Do you recoHect where you were the 16th of September 
Where was you f. I was at the Curragb at the Time of the 


; Give an Account to the Court and the Jury, what you recollect to 
| * 


ing, I faw theſe Gentlemen, Mr. Annesley, Mr. MacKercher, Grof- | 
towards Lord Anglia. When I ſaw that, I im- 
that there would be | 


ord Angleſea ſaid, 
Sir, [would not Ju ffer my Servants to affront any one, let alone a Gentleman, 1 
juſt came in upon that Anſwer, and I don't know what paſſed before at all. 
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before I went to the Cure h, 


Hi: When was it you heard ſo? 
A. It was the Morning, the 16th, 

| I heard that a Gentleman came from Dublin, and told Mt. Junt 
there would be a Quarrel, and I think it was he told me; that there would 
den great Quarrel at the Curraghthav Dy... 

A. I heard it from Mr; Juz, and, I think; Mr. Yan. Fans ſaid he 
was informed by one out of Dublin, that there would be a Quarr 4 there. 
hen did Mr. Fant ſay he was told ſo by one from Dihlin ? 
He ſaid, he heard by one from Pablin that Morning, that there 
would be a Quarrel. ann p 03 SN NS | 
Mr. Bager.] You ſay, that Mr: Fans told you he heard from Dublin there 
would be a Quarret; did he hear it from Dublin, or from a Gentleman 
CRAFTY oY © OED HRT WOT, 092 033k BONA 

'A. He told me from a Gentleman that came from 2 * Fad 
Do you know the Road from Dub/in to, Newbridge | 

A. Not very vell. W 


_ ©. Do you know whether Newbridge lies on the Road between Kileullen 
and | 1bli. ? N AN | * | 12 wo 10 7 | : bf 5 > offs 
A. I know it does not lie on the Turnpike Road; 


Mr. Dighy.] Explain yourſelf, what you mean had paſſed when Mrs 
Fray Sine, 5 my Urte 0 n in LS 
A. When my Lord refuſed to give him Satisfaftiong he ſaid, H. dared 
not tell him ſo aſide by himſef. And my Lord ſaid, He weill gb with him 
aſide. Upon which Mr. Amtsley and Mr. Jans Ge, Hr ſhould n. 

V You ſgid Mr, Fans told you, he was informed of a 1 07 el that 
would happen; 1 aft you, whether he told yqu the Gentleman . in- 
formed him gave him any Rea ſons why he 
Quarrel ? e 


ee thery would by 

A. Mr. Jans told me, he was informed there would be a Quarrel, that 

a Gentleman from Dablin told him there would be a Quarrel; and told 
me no more. N 0, 8 h 


o 


\ (Groſi-Exaningtion.) : 
Mr. Harward takes e Whip in his Hand, and ſays, 4 


Thong-Mpbip is where there is a Thong, this ts Fox-Hunter. 


 Cavenagh.] I underſtand it to be ſuch a Whip as that; I cannot tell 
what you call it, | | | 

Mr. Harw,ard.] This is a For- Hunter, Now, Sir, will you take this 
Whip, and ſhew us how Mr. Ma. Kercher exerciſed his Whi F 

A. Sir, this is the Way he had it when I ſaw him frit, {holding the 
Handle in his Hand] and while I ſaw bim talkin 5 my Lord, he took 
it up in this Manner [Holding the Wis by. the Middle) 3 

I Tell what People were next to you at that Lime. 

« I do not know who was next to me, for I did not know them; I 
ſaw Mr. Jens on the other Side, almoſt oppoſite to me, and Mr. Hani? 
Annesley, Mr, Kennedy, and Mr. Gooftiy,” were, I think, together to my 
left Hand, TH 1 | 

2. Now, I think you ſaid, when Lord Avgleſea was challenged, you 
ungicr{tyod it was a Challenge to fight A. I did. | 
- ©. I think you have alſo ſaid, that Lord Augliſea upon that ſaid, he 
* | 
4. 


; F 


would g6,0ut and fight Mr. MacKergher 
He Lid he wauld go with him, but I do not think he would have 
ry | 8 Ja\ 


9, Are you ſure he ſaid he would go out and fight him ? 
22 I ** he ſaid ſo. | 
D: What was it my Lord ſaid ? | | 
A. Mr. HMacKercher aſked him the Queſtion twice or thrice; upon 
which my Lord ſaid, Mell, I will. And the others laid, Ze ſhould not. 
9. Did what Mr. MacKercher ſaid appear to be in a challenging Man- 
ner !—— 4, It did. ry wa 
2. When Lord Angleſea ſaid he would go out with him, did not you 
apprehend that he would go and fight with him? ; 1 
A. How do I know, Sir, whether he would or no? 
, What did you underitand my Lord meant ? 
A. Tome it looked indeed as if they would be engaged. 
* What did you apprehend my Lord intended to do upon his ſaying 
thoſe Words ? | 1 
A. I did not believe m 
O. You apprehended 
7 of #17 Ik | 
2. If ſo, what Reaſon could make you not apprehend that my Lord 
did not mean to fight ? | | 
A. No, perhaps not, it might be otherwiſe; it did not come to that 
Iflue, therefore I cannot judge. | „ 
| 55 Had my Lord any Arms! 
A. He had not. 
I Are you certain that Mr. MacKercher meant to fight ? 
A. Indeed I cannot tell. How can I be certain? If you challenge me, 
how do I know whether you will fight me or no? e 
I What do you believe? | 
A. I proteſt I cannot anſwer whether they would have fought, if my 
Lord had gone. ; | 
2. Do not you belieye, if a Man challenges another to fight, he who 
gives the Challenge means to fight. I do believe, 
I Do not you believe the Man that accepts the Challenge does: 
. It is probable he does; but I do not believe my Lord intended to fight, 
What Kind of a Whip had Mr. Mac Mercber in his Hand? 
It was a long Whip, a hunting Whip. 
2 Was it not a Jockey Whip that Mr. MacKercher had that Day? 
A. It appeared to have a Tail twice 2s long as this almoſt (the 


Lord would go out to fight, 


r. Mat Rereher meant that my Lord ſhould go to 


Witneſs at the ſame time held out a hunting Whip with a long Laſh to it.) 


I; To Mr. MacKercher., Had you ever ſuch a Whip? 

I might pothbly ſome time or other in my Life have had ſuch a 
Whip in my Hand, but I never make uſe of ſuch a Whip; 1 had a very 
ſmall Whip, one of the ſmalleſt Size, that Day. 


7 verrel, 


3 


| be DENNIS Tynan, 
Mr. Spring. Do you know Mr. Jans? 
inan. 1 do. 


2. Recol- 
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Hand, Ms. Cert polrivel {whats to: bis lifting his Hand eis 
Dut- End gf bit Whip nde 7 W and threatening him at de hi 
time; and Mr. MatKerdher in Nis Evidetice does not deny but he mighe& | 


it. He ſays indeed, that he his Vifferent manner of tarry 
his Hand from other Perſons, 


ner of Eareying and held 
that jt-was'his'Cuſtom in Converſation 


d; 


1 raiſe his Hand ; it may be fo to his Footman, bat to 4 Peer of the K F pur 
no, but I could if I | dom, an Earl of Gru Britain, W Hand did not bes 2 
at P 1 by a.zegular Table ?? 5 | him and was in point of Law an Afﬀault : Why hen, hat is the Cr 
l mean of my Bufineß.ñxĩ?;ẽLbBr JI f Tequence? Here d Gentlemin, Mr. Francis Znnciley, attend ding Loy WR 3b 
_ 5, What Bulineh do youtallow!—2, That of a Droggif und a Dyer.” Angleſea :- this Gentleman, his Tenant, his Relation and Friend, ſees big paſs, 
Z. Well, go g J chus affronted and aſfaulted, and Arztes the Perſon who threatened on cont 
e 2 2 of Balſeon and Purcell the Butcher, as he told me he was, | him; I do ſay, that Mr. MacKereher thus aſſaulting Lord ng a An 


the Man that kept 
© happened a Ya 1 


tame out to 


I went backwards on thats 
Mr. MacKercher 


., 


him. 


ne de bis 
3 went off after him. pk «hg . 
a8 ; What Day was this ? — 4. It was Monday. 


Tell what you did relate to Mr. ans. r - 
A I told him, that my Servant bad told me, that Uſer had told him, 
there were ten Men armed and gone to the Curragh. ; 
* {Note, Mr. MacKercher and bis Company did not ſet out till Wedneſday.) | 
Curt. To Mr. MacKercher.] Do you hear what this Man ſwears; was 
you ever in his Shop? A. I do not know that ever I was. | 
Poe oo 2 2 Oe ann. - 
Mr. MacManus,)] Do you know young Mr. Annesley ? ; 
I. I believe I ſhould know him. | „ 
D. Was you ever in England, Sir ?---. I was. e Pugs 
8. Was you ever concerned in the Proſecution of Mr. Annesley at the 
Ola: Baily ?--- A. Not upon the Proſecution, upon my Oath. 
2. Was you a Witneſs there ?---#. I will anſwer you. I was to be a 
' Witneſs. to tell what I knew of one Paul Keating, "a 
© 9. Do you know Mr. Giffard? - 4, is 2 
I. I do. Mr. Jans brought me to him, and deſired me to tell Mr. 
Gifard what I knew of Paul Keating. | © 32 3 
¶Hereupen this Witneſs was turned off the Table by the Traverſers own Counſel. ] 
The Ju to try whether Lord Angleſea and Mr. Jans are guilty of the 
75 re Athy Mr. Ma. Kercher or not, and find _ * | 
| | Lord Angleſea— Guilty, | 
Mr. 7a — Guilty. - 3 
ing. My Lord, I do not know whether it will be neceſſary to 


4 


4 


* 


oP 
Sia rhe Lordſhip with any further Evidence; for my Part, I am ſa- 
tisfied to reſt upon the Evidence of the Crown, and not trouble your Lord- 
ſhip and the Jury with any thing further upon that Evidence; but my 
Duty calls upon me to do every woos I can for my Clients, and therefore 
with reſpe& to Mr. Aneilcy, I would fay a ſhort Thing. The Jury will 
conſider who was the firſt Aggreſſor in this Aſſault, and will find it was 
Mr. MacKercher. I do inſiſt T it, in Point of Law, that the lifting up | 
an Hand in the manner Mr. MacKercher did, as appears even from his own | 
Confeſſion, is in point of Law an Aſſault; it appears, and the Jury can- 
"not forget, that theſe Gentlemen went into the Field armed and prepared 
for Battle, that they went to this Horſe-Race attended by many Servants, | 
all armed in an unuſual Manner, in ſuch an extraordinary Manner, as 
cannot be juſtified by Law; becauſe going armed to Places, where all 
other People generally go unarmed, is in fterrorem populi, and not ſuffered 
by the Law. Why then Mr. Mac Rercher and his Company, who, as 
they pretend, had been inſulted by my Lord on the 4th, repair to the 
ſame Place 2gain armed in this manner, which plainly ſhews what their 
Intent was, and that it was no other but to bring on a Quarrel with my | 
Lord Augliſia. Itappeats from the Evidence, that upon ſome Indignity 
offered by a Coachman to Mr. James Annesley, Mr. MacKercher goes to 
call Lord Angleſca to an Account, and demand publick Satisfaction, and 
it appears that he was cautioned not to go for fear of bringing on a Quar- | 
rel, and that, notwithſtanding, he went and farced through the Crowd to 
get at my Lord; ſo that it appears, inſtead of declining a Combat, as he | 
would willingly make you believe he did, he brought it upon himſelf, he 
went to call upon Lord Angleſea for an Offence not done to himſelf, he | 
calls him out to fight him, and my Lord declines doing fo, by telling him, 
This is no Time nor Place, you ſee I have no Piftols. Mr. MacKercher anſwer- | 
ed, Your Servant has affronted a Gentlemen, Mr. Anneſley, and as it was 
publict, it is expected that you firip him and turn him off. | And ſo my Lord, 
do ſatisfy Mr. Mac Kercher, muſt take upon him to drive his own Perſon 
home in this Coach. This Treatment of a Nobleman, muſt call for ſuch 
a Degree of Reſentment, as muſt of Neceflity have ended in a Quarrel ; it 
tends plainly to a Breach of the Peace, and I would know what Right 
Mr. MacKercher had to reſent an Aﬀront done to another, and demand Sa- 
tisfaction in ſuch a manner, as no Gentleman would have complicd with. 
What Right had he to preſcribe the Method of receiving this Satisfaction? 
That very Circumſtance plainly ſhews he had an Intent to quarrel, and bis 
Nlanner of demanding Satisfaction, amounts to a Challenge. Why then, 
if, beſides this, your Lordſhip and the Jury will pleaſe to conſider, who 
the Perſon affronted is, and for whom this publick Satisfaction is de- 
manded, that my Lord Angleſea looked upon him as his Brother's Baſtard, 
by a Kitchen Mench, and knew he was claiming his Eſtate and Titles; I 
hope you will think my Lord's Behaviour was no more than could rea- 
2 be expected from him, under ſuch Circumſtances. But this is 
not all, Mr. Aac Kercher gives my Lord the Lye, deſires him to withdraw 


and came into the Shop again j 


"6 


I | expect no other Return, than that which Mr. Hane lig made 


| 


. 


wich him, and in caſe of his Refuſal, threatens him with a lifted-up 


im. It us 


r ſome meaſure on Mr. Frantit Aunesleg, even for the 


of Lore bee, to do what he did. Was he t6 wait for this Gente cud: 
drawing out his Piſtol? Did it not ſeem incumbent” on him to preven not 


this? J beg leave to ſay it was, and that he was RR in poi 


this | nabte in point of Lay; 
if he had been no Relation or Friend to my Lord, but een u Sttünde 


and ſaw him threaten d in the manner Mr. Mac Nercher threaten'd him 1 wilt 
ought to prevent the Quarrel likely to enſue between them; and if inf der, 
doing, he hurted Mr. MacKercber, he is juſtified by the Law. It woull Lord 
be taking up too much of your Time to ſay more; but for my Part, I chan 
Circumſtances conſidered, I am only ama d, that inſtead of the flight that 
Injury done thoſe Gentlemen, they were not much worſe off. Fall 
{ _ Court, } What you have offered may be confidered'as a Mitigation WW their 
the Offence, but not by the Law as a Juſtification of it. © I already n bim, 
that the Jury have determined 178 that Aſſault, to be an Aſſault commit. dead. 
ted by my Lord — = r. Mac. Lercher; becauſe had it a rectic 
from Evidence that Mr, Mac Kercbher had aſſaulted my Lord Ae fit, ol th 
the Jury coald not poſſibly have found the Lord Angleſea Guilty. my L 
As to Mitigation, that is a Matter proper for the Conſideration of th Dog, 
| Court when mY come to give Judgment for the Offence. But us tothe WS Gent 
Aſſault of Mr. Francis Annesley on Mr. Mat Kereber, it ſtands proved agzink drow! 
him by the Evidence of Mr. MacKercher, Mr. Ketmety, and Mr. Goofy, WH woun 
and in my Apprehenſion he is guilty of that Aſſault. Now, 'as to th uilt) 
ſourth Aſſault, that on Mr. James Annesley, I believe that fourth India Flure 
ment may go to the Jury. It appears to me, that the moſt Part of h that 
Evidence as to that, was principally material for the Conſideration ofthe I man 
Court to determine their Diſcretion, to ſhew. the Nature and general Tn that i 
dency of this unfortunate Affair. But, I ſay, that as I recollect it; k ſcared 
does not appear upon the Evidence, that any one Perſon ſtruck, or as Wl Miſc! 
b e to ſtrike Mr. James . and before any Words were uttetel i thoug 
by Lord Angleſea, directing the Purſuit of him, there was an Account f breaks 
brought that he was gone off the Sod, and then thoſe Words were ſpote I pon 
by my Lord, Fellow the Son f M bore, and knock his Brains out. "Mr, bimte! 
Annesley gallops away, and falls into a Ditch, and there lay in u very mi. Prope 
ſerable Manner; but how that happened is accounted for, by the Feet q prebe: 
his Horſe ſlipping into the Ditch; it does not appear that it was bya WI a. mar 
Stroke given by any body; it does not appear that any one Perſon did at vas u! 
tempt to ſtrike him ; there was a Gentleman, that one of the Witneſſes WF Getern 
ſaid, had not he interpos'd, would have ſtruck him; but he is out of the I hive n 
Caſe, and not to come within your Conſideration, If you that are con» Wl this w 
cerned for the Crown have any thing to ſay, proceed. bed wi 
Mr. Harward.) We are ready to offer what occurs to us upon this In ind 
dictment ; and, my Lord, I humbly apprehend that this Queſtion is this: 
duced-to a very ſingle Point of Law upon the following Facts z that Mr. I bt cw 
Mac Nercher being apprehenſive of an Intention in Lord Angleſea-and his Wl Voor, 
Company to murder him and all his Friends, deſired Mr. Awnesley, wid Wl an } 
was his chief Care, to get away as faſt as he could. It is given in Evi» Wi pc © 
dence that Mr. Annesley did fo, and alſo: that upon my. Lord dre leap'd 
wm that he had left the Field, that he cried out to the People about Neck 
him, Purſue him, and tear him Limb from Limb. In conſequence whereol, of the 
ſeveral did purſue, and drove him on full Speed; and Word being'brought WI Man t 
back to him that he was killed, my Lord approved of it, and ſaid, Aw WW ance ot 
well, This being the Fact as nearly as I can recollect it, I apprehendthe Wwas nc 
Law will be clearly determined by your Lordſhip in our Favour, Lord WMfthe Pl: 
Angleſea, throughout this Evidence, has appeared to have abuſed this firong | 
Gentleman, to have aſſaulted ſome of his Friends, for which he and ſont and by 
of his Aſſociates are found guilty ; here is an Abuſe given to this was thr 
Gentleman precedent to every thing that happened; here follows an Ab Wing bin 
ſault upon two or three of his Friends, and Advice being Ne from bim if ; 
the Place where the noble Lord and his Aſſociates were, of his bad In. Cas, 
tentions to this young Gentleman, for fear the like Fate ſhould attend Wlcctermi. 
him, he is defired by one of them to run away, or he would be murdered: Memos! 
The Minute my Lord hears he has left the Field, he hallooes to all bis W:1 (is 
People after him, to tear him Limb from Limb, and one of the Purſue calling 
attempts to ſtrike him, but was prevented. This is clearly proved by the Would} 
Evidence offered to Jour Lordſhip ; and this being ſo, then the Queſtion Wt to b 
is, whether my Lor 2 is guilty of an Aſſault upon this Gentlematy BWontra:y 
who was thrown into the Ditch by his Horſe, as he was turning him about Menders 
to defend himſelf againſt the Purſuers? I ſubmit it to your Lordſhip 0 
whether you won't take the whole Caſe, both Words, and Facts, M ouble 
Circumſtances, into your Conſideration, and then pronounce what the La lesen 
is. Why then it appears, that this Gentleman, upon the Purſuit of him m in p 
finding the People come up fo cloſe to him, turned his Horſe to defend hi et in tl 
ſelf; and then it appears that the Horſe fell into the Ditch, and upon hin H my {MW 
and there he received his Hurt. The Queſtion then is, Whether or t this 
Lord Angliſea is a Principal in this Aſſault or not? Whether he was r to ha; 
the Cauſe of the Hurt that Mr. Armesley received by the Fall of the Hos plloned : 
upon him? [ believe Nobody will deny, but that the Perſons who en in 
tually purſued and gave Occaſion immediately to this Fall, were gulf: f 
of an Aſſault, and alſo of the Battery and wounding received by the Fir; you 
There is a Difference in point of Law between an Aſſault, a W 10 this 
and a Battery; an Aſſault is in its Nature of the leaft Degree of ne hy. 
Kind of Offences. It this Gentleman, who was thus purſued, had ad N 
pened to be drove into the River Li and drowned, there I appreben ne; no 
every Man that puſhed him to the Brink of that River was guilty of Mi: Mick 
Murder. The Law is clear, that in High Treaſon and Treſpaſs they urder, 
| ; Curt.) 
s: MI 
K. Mac 


ot, J 


. 


I TX N N 7 
* 0 Loy LATE EI 
F N N nn 
= TT bor, 9 e Nei 
D 4 fa p an ET Tag * 4 7 
2 2 A 8 n LEY . * 
ww —_— x . EIS YE * 


. 2 


* 0 
* e * R i 

\ N 58 © -— k 

. w . 4 


E 
[Wars 


14 be motg tender. in determining a Man to be a Frincipal in Treſ- 
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ings 


d had been driven into the 


* f Murder. If this be the Caſe of the Principal', pray con- 
T 3 any Diſtinction in Law, or in point of El Ga put 
y Lord Angleſes in a better Condition, with m_ to the Offence, 
2 than the Perſons. he prevailed upon todo it. He was the firſt Perſon 
bed a "theſe. Men to purſue, who were the Occaſion of the 
' Fall into the Ditch z he was the principal Agent, who wrought up 
(of WY thcir. Spirits. to execute that unlawful Intention which he had againſt 
Fad him, and approved of what was done, when he heard Mr. Anneslry was 


tions, is his Ack in point of Law; and the Law does not ſeparate any 
of them, but makes them all Principals in "Treſpaſs. I would ſuppoſe, 
my Lord, that inkead of a brutith Mob, I had got a mere Brute, a fierce 


the , and halloo'd him at a Gentleman without Provocation, and this 
the Gentleman had leap'd into a River to Eſcape from the og and was 
ink drowned.; and if it had appeared I had balloo'd this Dog in order to 
wound, hurt, or frighten him into this Diſtreſs, am not I the Cauſe, and 
6 vilty of all the Diſtreſs the Dog frightened him into, and guilty of this 
lia * N And, tho' the Dog did not come ſo near as to bite him, and 
dat he rather choſe to leap into the River and be drown'd, than be 
fri WY mangled by this Dog, I conceive it would be a Caſe of Murder, and 
Fo BS that it would be fo. I put another Cate: Suppoſe a Man deſignedly had 
it WY ſcared another Man's Horſe with an Intention that he ſhould de ſome 
e Miſchief to the Man that rode him; the Rider is thrown upon this, 
tered though the Man never meddles with him, only ſcares his Horſe; if he 
out breaks his Neck in the Fall, is not that Murder? I muſt humbly inſiſt 
ſpoke WH vpon it that it is, becauſe the Law will not permit any one, either by 
Mr, 8 bimie!f, or others by his Procurement, to do any Act, whereby another's 
Property or his Life may be in danger or deſtroyed, Why then, I ap- 
et d prebend, that if my Lord Angliſea had ordered the Men to purſue in ſuch 
; by a WY manner, that they had affrighted this Gentleman's Horſe, and that he 
id at WY was unruly, and he had broke his Neck, I look upon it that that was a 
nels WY determinate Murder. in Lord Angleſa. If in point of Reafon, what 1 
of the WT have mentioned has not the Weight that I propoſed by it, to prove that 
con this was an Aſſault in conſideration of the Law, as much as if my Lord 
bed with his own! Hand broke his Head; I will put your Lordfhip in 
is In WY 11nd of a determined Cafe that comes up to the Point in queſtion, and s 
is this: There was a Man confined above Stairs in a Caftle ; another Man 
t Mr. WY below ſends armed Men up in order to murder him; they get into the 
ad his WY 1) oor, and run up the Caftle Stairs. As he found them coming up, the 
Men had not reſolution to ſtand; he thought he might have ſome Pro- 
| Evi» WY (p< of eſcaping, by leaping down ſrom the Top of the Caſtle; he 


leap'd down from the Battlements, and it ſo happened that he broke his 
Neck and died: And in that Caſe I recollect, upon the Determination 


Man that commanded them, as well as in thoſe, who by their Appear- 
ance of Violence, occaſioned him to leap down, Here, my Lord, there 
was no Stroke given, no Man came near him, they had not got up to 
the Place where he was; however, the Man not being of Reſolution 
ſtrong enough to wait their cutting his Throat, he choke to leap down, 
and by that loſt his Life. 


$ was thrown down by his Horſe, If a Man lets looſe a mad Bull, know- 
n A Sins bim to be fo, with Intent only to fri:hten People, it is Murder in 
t from bim if any body is killed. Now, my Lord, as I have mentioned ſome 
ad In- Cases, which | conceive would be held to be Murder, if they were to be 
attend determined by your Lordſhip; and, as I have mentioned others upon my 
rdereds Memory, which have been fo determined, and that would make this Fact, 
all unis Gentieman died, Murder in Lord qo wk I am at a loſs in te- 
urſuen ealling any Diſtinction taken in our Law- Books, that any Fact, which | 
by te ould be Murder in caſe the Perſon died, ſhall be'extenuated, and ſaid 
veltion Wot to be an Aſſault in cafe he ſurvived it. I know the Law is quite the 
lemi WWMontrary, and takes large Strides in Matters of Aſſault to come at Of- 
n adout enders, to protect the publick Peace, when it will not go ſo far as to 
rin away the Life of a Man upon a capital Profecution. I ſhall only 


Inzie/ea gave the Directions I have mentioned, deſired them to go and tear 
um in pieces; it is as certain that People did go and purſue; and it is to be 
tin the Breaft of the Jury, whether that Purſuit was in conſequence 
| my Lord's Directions, or not; and whether it is f6 natural to believe 
at this Crowd of People, who don't appear to be any way concern'd, 
to have any III-will towards Mr. Annesley, would have purſued and 
þloped after him, who was galloping away to fave his Life, had it not 
EN in purſuance of my Lord's Commands, who had ſuch Influence on 
em. This is to be left to the Conſideration of the Jury, and I appre- 
Ind you wil be pleaſed, when all the Words and Citcumſtances attend- 
2 this public Aﬀray. is taken into your Conſideration, ſrom the Begin- 
% to the End, to direct the Jury to find my Lord guilty of the Aſſault 
nk Mr. Annesley, as he not only directed it, but #pproved of it, when 


M with an Afault 


urcer, 


Cant.) Gentlemen of the Jury, this Caſe, upon the Evidence, ſtands 
s: Mr. Anneiley is already gone off the Sod by the prudent Advice of 


„ Where his Directions amounted to a Crime of 


gend. I beg leave to ſay, that every. Act they did in purſuance of his Di- 


ne; nor can he complain of it as a Rigour in the Law to charge | 
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| {than it does in Caſes of Murder ; I preſume they muſt allow the | 
ne and that there, is more Indulgence ſhewn in favour of Life, 


of the Judges, there was no doubt hut that it was clearly Murder in the 


Here was no Election left to Mr. Annesliy, he 
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ouble you with this further; that there can be no doubt but that Lord 
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Annesley in the Ditch. Nothing appe 
out of Curioſity, and ſome with diffe 


| Ditch, upon which he lay ſenſeleſs, and no Perfon whatever attempts 
to hurt him: this, b ſay, is the Evidence; and I can't perſuade myſelf 
to direct the Jury, that any of the Traverſers are guilty of aſſuulting 
h m. As to the other Indictment for the Aſſault on Mr, Har Kercher, if 
I err in point of Law, I have the Aſſiſtance of a Gentleman, who can and 
will ſee me right. Upon the other Indictment, in which Lord Anvlefea, 
Mr. Francis bs nth and Mr, Jans, ſtand indifted for affaulijng Mr. 
Mac Ker her, the Jury have already diſpoſed of two of them, my Lord 
Angleſea and Mr. Fans, As to Mr. Francis Aunei y, it ſtands proved by 
the Leſtimony of Mr. Mac Kercher, Mr. Kennedy, and Nr. Gooftry, that 
he did without any legal Provocation ſtrike Mr. Mac Kercher. with the 
Buit-End of his Whip upon his Forchead ; upon which Blood came, 
and there has been no e iven to contradict that; ſo that I do ap- 
prehend Mr, Annesley is guilty of aſſaulting Mr. Mac Kercher, | 
Mr. Attorney-General.) I concur in Opinion, as to that Point, with 
Mr. Baron AZounteiey ; and as to the Indictment for the Aſſault on Mr. 
Annesley, 1 alſo think the Traverſers are not guilty. He gallops off the 
Ficld, and is accidentally thrown by his Horſe into a Ditch, The Acci- 
dent happened in the Flight; the Flight was not in conſequence of the 
Wo ds that Lord Angleſea laid, but by the Advice of Mr. Mac Kercher ; 
but yet, if in conſequence of thoſe Words, ſuppoſing the Parties did pur- 
ſue, and that there was a Fall; yet if it was no more than a Hurt by the 
Fall, it does not come within, the Conſideration of the Law to be an Aſ- 
fault, | | 
The Jury go to find whether Mr. Francis Annesley is guilty of an Aſſault 
upon Mr. Mac K:rcher. Alſo, + | 7 . 


— 


A 


The Jury go to find whether Lord Angleſea, Mr, F: ancis Auneiſey, and 
. * are guilty of the Aflault upon James Annesiey, Eſq. and 


find 3 
Mr. Francis Annesley guilty of the Aſſault on Mr. Mac Kercher. And 


Lord Angl. ſea of the Aſſau't on 
Mr. Francis Annesley f Not guilty poo Anneslcy, 
Mr. Fans iq. 
Clerk of the Crown.) Neil: O Meile, call your Security ; you muſt give 


Bail, of ſtand committed for a Charge of Perjury. 
Neile O Neile giving no Security, was committed, 


Saturday, Auguſt the 4th. 


Bill of Indictment for Perjury is found by the Grand Jury againſt 
Neil. O Neile, which is read by the Clerk of the Crown. 
Clerk of the Crown.) Do you ſubmit to your Traverſe or not? 
Nriſe O Neile.] Traverſe. 
Clerk ef the Crotun.] How will you be tried? 
Neile C Neile.] I am not ready for my Trial at preſent, for it is too 
ſudden upon me, 3 | 
Ur. Attorney-General.) I don't ſee what Defence the 
but however the Rule of Law muſt prevail. 


Man can make; 


Mr. Baron Mountenecy comes into Court. 


Mr. Mac Manus.] I hope your Lordſhip will think that there is a Ne- 
ceſſity for a ſoecdy Execution of Juſtice in Crimes of this nature, that a Man 
ſo dangerous to the Publick ſpould be removed from the Society of Man- 
kind as ſpeedily as poſſible. No Man's Life or Property is, or can be ſafe 
hut upon the due Obſervation of Oaths; when theſe are violated, a quick 
Execution of the Law ſhould follow for the ſake of the Publick. I hope 
therefore we ſhall be permitted to go to Trial for this Perjury, committed 
in the Face of the Court; but if you don't try it this Aſſizes, this Man 
muſt go unpuniſhed. My Lord, Captain Livingſtene, a material Witneſs, 
had the Honour, about two Tears ago, to be ſent from the Province of South 
Carolina with a Petition from that Proy ince to his Majeſty, and, as he thinks 
his Sollicitations in regard to that Petition are now at an end, he verily be- 
lieves that he ſhal} be obliged to ſet out for Scuth Carolina before the next 
Afﬀizes for this County; ſo that we cannot promiſe ourſelves to have him 
here at the next Aſſizes, and it would be a Hardſhip to have him bound 
over to proſecute, when he is obliged to go on his Majeſty's Commands. 
My Lord, this is a recent Caſe, a wilful Perjury acted openly laſt Night 
before your Lordſhip, which ought to be inſtantly ba I humbly 
therefore hope your Lordſhip will bring on this Trial at this Time, con- 
fitering the many and great Inconveniences that muſt attend the putting 
it off, that ſo flagrant a Perjurer may be brought to Juſtice. 


o gg Leder; he goes away after Mr. Mac K reber had given him | 
C. . : 


[Mr. Morelon entorces this with the Caſe of the Kin againſt Davis at the 
Aſſſzes at Marylorough ſcme Years ago, where . was convicted, 
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deſign to Hoot 
for this Aſſault! e 29 * Mr. Nancit Hunetley; you 


Mr, Mac Karcher, We do not, my Lord; we 'profecure for publick | en "Mr. Mar Tertber; great 


do-you deſign to bring any Action to recover Da: | Fortune and Character in your Country, the Peopl | | 

2 WI AA »f Example from you.” It appears, upon Evidente; iat n Gentlemen wa 
N r. Kennedy, I not, my Lord. . 75 FFF (( | th. 3 aſſaulted by you, who bad not aſfaulted you; aud T muſt Hay thits in J. 
e My Lord, the Concern I am under is: great to ſee your tice to the Proſecutor, that there was no Reaſon to ſtrike any 271 
- Lordſhip here as an Offender againſt the Law'; and it is extremely more] Words which were ſald by the Proſecutor ;* and though the Words iy 
- ſo that it falls to my Lat to puniſh your Lordſhip for that Offence.” Your | paſs in your Hearing, yet they were but Wotds;, und Words the La ibs 
-- Lordſhip has been found guilty of an Aſſault, and before I mention the |- onſid | e 2 

] N 4s the Court, it will be-neceffary to remind your Lordſhip of | not paſs till after very opprobrivue” Language had been given. It at f 

ſome Circumſtances: appearing upon the Evidence attending this Fact, 


* 
8 . 


mart 8 you; but they ate pleaſed to cite 
wh Bo 


| L The Place where this Accident h ned, is another rand Ag- ans, who is likewiſe gt ilty of aſſaultin the fame Gentleman, | 
| gravation of the Offence; it was done ata publick Meeting of Gentlemen ark.--------I think I have difpoſed of all of them but the'firft India. 
on the Curragh, in the Preſence of great Numbers, to whom ſuch'a Beha- | ment for the Aſfault on Mr. Goofry, for which Lord Angle/ea" is fie 
viour in a Perſon of your Dignity and Station of Life, muſt be of a very | Sixpence. VVV 2 A tr 
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XVI. The Trial in Ejectment between CameztlL Cars, Leſſee of James AnnzsLey, Eſq. and Lf 
Others, Plaintiff; and the Right Honourable Ricyarp Earl of AdeLESsEA, Defendant ; befor 70 
the Lord Chief Baron Bowes, the Honourable Mr. Baron Mounteney, and the Honourabef d 
WER 1 L 36533, ww 1 * \ ; 3 Ws " 8 5 1 ö * 5 * > f 110 12 befor 
Mr. Baron Dawſon, Barons of his Majeſty's Court of Exchequer in Ireland: Begun on Frida, iſ "+: 
November 11, 1743; and continued by ſeveral Adjournments to Friday the 25th of the {ai ye 
i Month e | Erie as oft 
1 : | . ER; 8 maine 
| | 0 Mont 
rn Dunm 
We will a 


The Court being ſat, the Jury were called over, and anſwered to their | otherwiſe Stameen, Little Donacorney, Shallon, Kilcarvan, otherwiſe Kilfbervn, Wh 4ithar 
Names; of whom the following Twelve were ſworn to try the Iflue | Cruffey, Annagor, otherwiſe Annager, and Little Gaffney, ſituate, lying both. 
joined between the Parties: and being in the County of Aab aforeſaid: All which ſaid Premiſes 

15 were formerly the Eſtate of the Right Honourable James Earl of Ah by A 


Sir Thomas Taylor, Bart. Nathaniel Preften, Eſq. deceaſed. and lately the E ; | de 
e | | > ately the Eftate of the Right Honourable Artbur Ea u fi 
RM. Wil. Graham, Blg. Charles Hamitein, thi: | 4-gieoa, allo decenſed; 20 hwiothefvid Jewiſed.Premiſſes, with the WY preat | 
 Rrichar 4 Wesley, Efq. "4 We Clotwortby M. wn 7 Efq. | purtenances, to the ſaid Campbell Craig, his Executors, Adminiſtratom uit will 
| _ 4 ＋ tn N40 Eſq. 8 er A Aſſigns, from the firſt Day of May aforeſaid, for the Term of Tweny hr So 
Rich k , Eſq. r a a 
J Profln, Ele. „ 
AF : | PO Was FRAY | ES ap The Plaintiff alſo declares upon two other ſeveral Demiſes made by hi be cart 
Se Craig, Leſſee of 7, raped n, ER. PLAINTIFF. ſaid Loſer of the ſame Premiſſes, that is to ſay, one by the Name of th Mothe 
The Right Honourable Richard Earl of, J Daranp ahr. Right Honourable James Earl of Angleſea, and the other by the Name 718, 
Angleſea, - - - - - | the Right Honourable Fames Arneſiey, only Son and Heir of Arthur lu Count) 
: | | Baron of Alibam, deceaſed ; otherwiſe the ight Honourable Fame Bam Pear co 
Michaelmas Term, in the 16th and 17th Years of George II. Altham of Altham. By virtue of which ſaid ſeveral Demĩſes, the ſaid Cam gs 
eme 


| bell Craig, on the ſecond Day of May aforeſaid, in the Year of our L © 
Ws 8 Ia u ne. Ka: Wee eee a NA. poſleſſed. until the afore ſaid Richard EH e! 
County of Meath, HE Plaintiff declares that James Annesley, Eſq. | of Angleſea afterwards, on the 3d Day of May aforeſaid, in the Veit of d | 
fo wit. on the firſt Day of May 1742, at Trim, in the | Lord aforeſaid, with Force and Arms, and io forth, entered into the an Lifer o 
F540 County of Meath, demiſed to the ſaid Campbell | demiſed Premiſſes with the Appurtenances, and ejected, expelled and! 
Craig 30 Meſſuages, 30 Tofts, 50 Cottages, 2 Mills, 50 Gardens, 800 | moved him the ſaid Craig from his ſaid Farm, (his ſaid Term not def „ner 
Acres of arable Land, 300 Acres ot Meadow, 600 Acres of Paſture, | then or ſince determined) and otherwiſe did unto him, againſt che Pen 252 
ö at 


=_ 


50 Acres of Furze and Heathy Ground, 50 Acres of Moory Land, with | of our Lord the King that now is, and to the Damage of the faid C 
the Appurtenances, in Great Stramine otherwiſe Stameen, Little Stramine | One Hundred Pounds Sterling. 157 big "GA * i on * 
| | ben o 

| kim in 


This was the longeſt Trial ever known, laſting 15 Days, and the Jury (moſt of them) Gentlemen of the greateſt in Ireland, and almoſt all Members of Pι, t . 
They were only to try a meer Matter of Fact, whether Lord Altham had a Son aw > coma this I proce yon; a State Trial, or a Trial in abera of Caſe, 7 Plai 
as it was fo long, and contains ſo much Repetition and Tautology in examining and croſs-examining the Witneſſes, &c. (and as the Trial at large, is in almoſt every b \; es 
Hands) we ſhall only give you the Opening of the Evidence on both Sides, and the Depofitions of the two moſt material Witneſſes, wiz. Mr. Gifard,' who was /reckottf ly Lor 
very principal one for the PLAINTIFF ; wherein a Point of Law is determined: Whether an Attorney ſhall be allowed to diſcloſe, and give in — what his Clien! Lord Hl 
told him in ſecret ?? with the Arguments of the Counſel and Judges upon the Queſtion : (peruſed by themſelves) as alſo the whole Evidence of Mrs. Mary Heaths in the V 
Atthen's Woman, who lived with her from her Ladyſhip's firſt going to Ireland until her Death; and was the chicf and principal Evidence for the DerznpanTt: 1 Houſ. 
with the ſumming up of the Evidence, by the Lord Chief Baron Bowes, Baron Mounteney, and Baron Dazy/on (as corrected and reviſed by themſelves) will ſhew the Subs - 15 
05 


of the whole Trial, and ſufficient to carry on the Connection to the following Trial of Mrs. Heath for Perjury——Beſides, as great Part of the Evidence will be rep* . 
** X * D mn C 


in her Trial, it wolld be unneceſſary to infert it here. | : 
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Fell, natural Daughter of Jahn Duke of Buckingham. Aſtet 
thy Lord Aitham's Affairs required his Attendance in this King- 
os and in the Year 1709. be came over; but his Lady remained in Eng- 
9 Year 1743, when the came into [eland; and in the Year 
15 Altham de in the K Dublin with Lord Altham her 
dil F proved with Child. When ſhe had been ſome Months ad- 
8 Pregnanch, and at the latter End of the Year 1714, Lady 
i | dirs Houle, at Dunmaine, in the County of Mer. 
on as publickly known in the Neighbourhood that Lady 
1025 | Atham was with N the then Dewager Cady Altham (who was 
8 acried. to Mr. Ogle, one of the Commiſſioners of the Revenue in this 
15 ing om) made Lad ; Altham a Preſent of a very rich Aut againſt her 
0. Hingrin : And it will appear to your Lordſhip, and to the 2 „that 
d. Led Ins 72 1 05 was ſo well known in the Country, that Intereſt 
f was made by ſeveral: Women to nurſe this Child when it d be born; 
Lag and that great Care was taken in examining the Milk of the ſeveral Wo- 
„men who did apply to be Nurſes, and that one Joan Landy was approved 
14 of to be the Nurſe. My Lord, in the Beginning of the Year 1715, Lady 
wk Aitham fell in Labour, and was delivered of the Leſſor of the Plaintiff by 
ri Mrs. Shiel, a Midwife of Skill and Reputation, who then lived at Roſs, 
008 about three Miles from Dunmaine ; and it will appear to your Lordſhip and 
11 67 to the Jury, that Lord Altham expreſſed great of sfaction and Joy upon 
a} the Birth of this Son; that a Bonfire was made upon this happy Event, 


and Drink publickly given to the Neighbours and People who came in to 
teſtify their Joy upon ſuch an Occaſion, It will likewiſe appear to your 
Lordſhip, and to the Fury, that great, Ay e were made for the 
Giriftening of this Son, and that about a Month after the Birth, the 
Ar of the 1 was chriſtened at the late Lord Alibam's Houſe at 
'Durmaine, in the ain of Tynterne, by one Mr. Li d, who was his 
| Loxdſhip's Chaplain, and at that Lime Curate of Roſs, by the Chri- 
fan Name of James, after the third Earl of Angleſea, from whom Lord 
fltham had received great Favours, and the Shi, on that Occaſion were 
Mit Cult long h, Mr. CHF, and Mrs, Pigot. I mentioned to your Lordſhip 
before, that Foun Landy was appointed the Nurſe ; her Father's Houſe 
was about a quarter of a Mile irom Dunmaine, where the Child continued 
for about a Month; and then the Nurſe's Father's Houſe being firlt made 
ſit for the Reception of ſuch a Child, he was carried to that Place with 
lis Nurſe: And it will appear to your Lordſhip, and to the Jury, that 
i416 for the Conveniency of Lady Altbam, and that ſhe might viſit this Child 
as often as ſhe vealed, a Coach-Road was made from the Houſe of Dun- 

naine to the Nurſe's Father's Houſe, When the Child was about ſixteen 
Months old he was weaned, and brouzht back to Lord Altham's Houſe at 


will appe»r to your Lordſhip, and to the Jury, that white Lord and Lady 
Aitham were united, the greateſt Fondnets was ſhewn to this Infant by 
both, My Lord, in February 1716, there were ſome very unhappy Dif- 
ſerences between the late Lord Aubam and his Lady, upon which they, 
by N ſeparated; but Lady Altham, as was extremely natural, 
deſirec to have the Company of her Child, which Lord Altham, but with 
great Ex pre ſſions of e and Tenderneſs for the Child, refuſed; and 
it will appear to yout Lordſhip, and to the Fury, that Lady Altham left 


N her Son with the utmoſt Concern and Regret. After this unhappy Sepa- 
ntion, Lord Altham forbade Lady Altham's Acceſs to this Child, and di- 
I rected that ſhe ſhould by no means ſee him, and that the Child ſhould not 

57 be carried to viſit her. The Leſer of the Plaintiff, thus deprived of his 

00 e Mother, continued at Dunmaine in the Care of Servants, 'till the Year 


1718, and in that Year Lord Altbam removed his Family to Kenna, in the 
County of Kildare, where he continued about two Years ; and it will ap- 
pear to your Lordſhip, and to the Fury, that the Leſſor of the Plaintiff was 
ucated there with the greateſt Affection, and was conſtantly reputed and 
tromed to be Lord Altbam's Son and Heir. My Lord, in the latter end 
| ot the Year 1719, or beginning of the Year 1720, Lord Altham removed 
to Dublin, and had a Ecuſc in this Town for ſome Time, to which the 
Leer of the Plaintiff was alſo brought; and it will appear to your Lord- 
ſp, and to the Fury, that he was then cloathed in a very extraordinary 
Manner, and was treated and eſteemed as the Son and Heir of the Lord 
Aihem, My Lord, ſome Time in the Year 1720, Lord Altham removed 
to a Place called Carriciduſfe, in the County of Carlow; and it will appear 
to your Lordſhip, and to the Jury, that as the Leſr of the Plaintiff was 
then of Ycars capable of Inſtruction, fo Lord Altham provided a Tutor for 
him in the Houſe; and when afterwards Lord Altham ſent the Leſſor of 
the Plaintiff to a publick School at Bunclody in the County of Carlew, that 
te was there attended as the Son of a Nobleman, and treated as ſuch. 
My Lord, in the Year 1723, (it was a Year extremely fatal to my Client) 
Lord 4liham began a criminal Correſpondence with one Miſs Gregory, and 
m the Winter of that Year, Lord Altham ſettled in Dablin with her, in 
A Houſe in Creſi- Lane; and it will appear to your Lordſhip, and to the 
fury, that this Miſs Gregory, before, ſhe had made her Intereſt in Lord 
Aithem quite ſecure, behaved tolerably well to the Leſſor of the 3 
ad the Leſſor of the Plaintiff was brought to the Houſe where Lord Altham 
elided with her, and was lent to a publick School in this City, and was 


Dunmaine, where one Juan Loffan was appointed his dry Nurſe: And it 
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and Fondneſs for him, and vomplained muth more fever 
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\uſed/frith great Cure uhd - Tendetneſs by Wis Fother, and at Sthool 
Wag deegied and tabbeh tobe the Bon Gf Dörd Aba. e cn! be 
neceſſary to mention to your Lordſbip and. we Fwy what” becume of 
Lady Alitham {| Shs leſided in the To Df Neſt 
fot about three; Yeats, and her Affection for the Leſſor of che Ploint e was 
ſo ſtrong that, notwithſtanding Lord Altham's Prohibition, the found 
x 1 expreſſed: the ckteſ Repard 
of being de- 
priysdiof the Comfort in her Childs than the Lofts bf her Huſband. In 
— Year 1720, or e ere Altham cane widens angry 
but, unhappily for. this Lady, ſne had in her Lying - iu contra iſor- 
ders, vel N g Dead Ha and not only took from her the 
Uſe of her Limbs, but alſo, in ſome 1 aſure, deprived her of her Me- 
mory and Senſes; but notwithſtanding, it will appear to pon end 
and to the Fury, that during the Time ſhe continued in this Kingdom; 
ſhe kept a ſecret Correſpondence with this Family, relative qnly:#9:this 
Child. In the Year 1723, Lady Altham was carried from e em 
to Landon in a. very languithing Condition, and there, during the Remain- 
der of her Liſe lived upon the Bounty of ſome. Perſons who had Oharſty 
enough to ſupport her Lord, lrom this languiſhing Condition af Lady 
Altham, Miſs Gregory, 5 . had gained a prodigious Influence over Lord 
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| Aitham (who will appear to your Lordſhip to have been a very weak Man), 


had Hopes from him of erg Thing in his Power, expected to be. 


Altham, and had aſſumed the Title even in the Liſe- time of Lady Althiam ; 


and therefore conſidered the Leſir of the PlaintiF as the greateſt Bar to 
| her. Hopes, in cafe the ſhould have Iflye by this. Lord, and thereupbn 
grew very harſh and ſevere to the Leſſor of the Plaintiffs, ſhe raiſeſl Doubts 
in the Lord Aubam, that, though this was the Son of: the Lady Alibamtg it 
might not be the Son of his Lordſhip, that ſo ſnę might take off cat pa- 
ternal Affection from the Leſſor of the Plaintiff, which he had hIways 
ſhewn to him before; and, my Lord, ſhe gained ſuch an Iuffuence ut 
laſt upon this unhappy Loi d, that ſhe prevailed on him to temoye the. L 
for of the Plaintiff out of his Houſe;, and in the Vear 1-24, the. Lafer of 
the Plaint ff was ſent by Lord A!tham to one Gooper's in ShpHAreet, in this - 
| Town. But the Heart of Lord Altbam was not at this Fime, quite 
eſtranged from his Son, for he gave Directions there that the Leſſor of the 
Piaint F ſhould be taken great ; Fa cf, that he ſhould be put to School; 
and it will appear to your Lordſhip and to the Fury, that he was put to 
School at one Dunn's, in Warburg: in this Town, and that Lord 
Al bam came P ſometimes to ſee him there. My Lord, it will ap- 
pear to your Lordſhip, and to the Jury, that about this Time the Neceſ- 
ſities of the late Lord Altham were lo extremely great, that he looked out 
to raiſe Money by all Manner of Ways and Means; and Lord Alibam 
being adviſed, that if the Lr of the Plaintiff were out of the Way; 
large Sums might be raiſed by the Sale of Keverſions, in conjunction 
with the Remainder-man in Tai; and this Scheme being agree E 
Inclinations of Miſs Gregory, who! was willing to get rid of ale Her of 
the Plaint'f at any rate, it was determined that this great Obſtacle to 
Lord Aitham's Deſire of . raiſing Money ſhould be removed ;-2h4/tp that 
End the Lefor of the Plaintiff was ſent to the Houſe of one Cavenagb, 
with Directions to be kept quite private, ſo as it, ſhould not be known 
where he was. What farther was deſign'd againft him I can't ſay';-but it 
will appear to your Lordſhip, and to the Fury, that though the for of 
the Plaintiff was at this Time a very young Lad, yet he was a little too 
ſprightly to be confined in that Manner; he found Means to make his 
ſcape from thence, and being denied Admittance into his Father's: 
Houſe, he roved about from Place to Place (as will be more particularly 
wen an Account of to your Lordſhip and to the Jury, by the Witnef. 
tes) for the Space of two Vn before the Death of the late Lord Aitham, 
his Father, which happened on the 16th of November, 177. But durin 
that Time he was taken Care of by ſeveral Perſons of extreme goo 
Credit, and conſidered as the Lord Altham's Son and Heir. 


”— oo 


7 
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. ©} 8 


3 


ſhip, 
cle out of the Way of the Defendant, and to take from the Leſſr of the 


the Table, every body will judge with what 
wicked Attempt could be made. My Lord, the Leſſar of the Plain ff, 
while he was in Slavery, ſuffered. many and various Hardſhips, as every 
body in thoſe unhappy Circumſtances does, and did make an Attempt to 
regain his Liberty; but being retaken, he ſuffered according to the Law 
of that Country, and continued about 13 Vears in Slavery: But it will 
appear to your Lordſhip, and to the Jury, that even in that miſerable 
Condition, when he had an Opportunity of relating his Misfortunes-to 
any body that had Compaſſion of them, he did mention the Unhappi- 

neſs of his Caſe, and by what Means he was "reduced to (ſuch 

Circumſtances. It will appear to your Lordſhip and to the Fury, 


in what Manner the Plaintiff, was brought by the Care and Bounty 
| of 
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unhappy Misfortune detained him for ſome time; he happened by an ac- 


cidental Shot, to kill 2 Man near London, for which he was ate, 


And ſtbod his Trial: How that Proſecution was catried on, or for what 


Iurpoſe, J ſhall not take upon me to ſay, though it will have its Weight 
in the Caſe ; but it was neceſſary. to mention this Circumſtance, to ſhew | 


that, when we were at liberty of coming into this Kingdom, an 
ſecuting our Right, we did it as recently as was in our power: When 
-theſe Facts are laid before your Lordſhip and the Fury, we of Counſel 
ſor the L-/ſor of the Plaintiff, do apprehend there is ſuch a Connection 
1 every one of them, that the Force of Truth will prevail, and that 
5 ou Lordſhip will direct the Jury to find a Verdict for the Lehr of the 
| Me egen T:ifdall.” My Lord, Mr. Serjeant - Marſhall has fo fully 
ſtated the Caſe of the Le/hr of the Plaint/F, that I have no further Fatis 
to mention, unleſs the Gentlemen on the other Side ſhould require of us 
to prove the Title of the late Lord Altbam to the Lands in queſtion ; if 
they do, we are ready to enter into it, and to ſhew that by the Will of 
James Earl of Angliſea, a Remainder" of the Lands in the Declaration 
was limited to the Z/e/ſbr of the Plaintiff, after the Death of his Father, 


Mr. Lehunt:,/ of Counſel for the. Defendant. My Lord, I hope they 


will read the Kemainders in the Will of James Earl of Angleſea, and the 
Codicils ; whereby it will appear that the next Remainder of the Lands 
in queſtion, after Failure of Iſſue of Arthur late Lord Altham, was limited 
to Arthur Earl of ' Angle 
Brother to the late Lord Altham, PT] = | 
Mrt Serjeant Marshal. We admit that the late Lord A!tham was Te- 
nant for Life of the Lands in the County of Mſeath, and that Arthur late 
Earl of Angleſea' had a Remainder belore the preſent Defendant, and did 
enjoy it accordin - re at's | : 
| Me. Serjcant-T7/ J. My Lord, the Legitimacy of the Leſr of the 
Plaintiff is the material Point. 1 HRED 
Mr. Recorder, for the Defendant. My Lord, the Lr of the to A 
inſiſts that he is the Legitimate Son of the late Lord Altham; if this 
proved; there will be no neceſſity to read the Wills and Codicils: for 
we admit, that if Arthur Lord Altham left a Son; the preſent Earl of 
wa ight to the Lands in queſtion, | 8 


ea has no ri 
r. Serjeant Mar/ 0 | 
mitted; which is, that the late Lord Altham intermarried in the Year 
1706 with Mary 9 11 7 Natural Daughter of the Duke of Buckingham 
(which. was admitted). My Lord, we have been fo happy as to be able 
not only to trace the Leſſir of the Plaint F from his Birth, but to ſhew 
ſome preceding Circumitances, rendering it highly probable; with 
which we ſhall begin, by ſaying before your Lordihip and the Fury, that 
immediate! after Lady Altham's coming into this Country ſhe proved 


with Child, that ſhe miſcarried' at Dunmaine of that Child, that the | 


proved pregnant ai ſecond time, and was delivered of the Leſſor of the 
Pain. f | Wh! dE) 


Lord Chief Baron Bowes: Gentlemen, From the Evidence as opened, I | 


ſee this is like to prove a Trial of Length, as well as Expectation ; and I 
think it is to the Honour of your Country, as well as for the Advantage 
of the Parties concerned, that Men of your Rank and known Probity at- 
tend the Trial of this Iſſue: But I fear it will not be in the power of the 
Court to take the Evidence with ſuch Exactneſs as to give you the uſual 
Aſſiſtance, by ſumming of it up at the End of the Trial. I muſt there- 
fore requeſt you, Gentlemen, to take Notes, as we proceed. | | 
Names of the Witneſſes produced on the Part of the Plaintiff; 
theſe marted thus * were the moſt material. | 
Briſcoe, * 


le, * 


F - follow the 


1 Mrs. Dorothy 
2 Mrs. Henrietta 
3 Alice B:tes, * 
4 Catharine Mac Cormack, * 
5s Charles Mac Carthy, 

6 Major Richard Fitzgerald, 


7 _ Turner, 
: Dennis Reamand, * 
Margaret Surclif, 
* Aubry Doyle, 4 
11 Mrs. Deborah Annesley, of Bally- 
fanan, in Kildare, 
12 (a) Alderman Thomas Barnes, of 


22 Mr. James Cavenagh, 


23 James Dempſey, * 
25 — Byrne, of Byrnes Grove, 


Eſq. 
25 Charles Cavenagh, 
26 Nicholas Duſffe, 
27 Catharine O*Neile, * 
28 Mr. John Byrne, 
29 Mrs. Charity Blate, 
30 Edward Lutwyche, 
31 Bartholomew Fw long, 
32 High Earl of Mount- 
33 Margaret H:agers, 


Alexander, 


Killenny, "0 24 (c) Mr. Thomas Byrne, 
13 o ) Sonthwell Piget, Eſq; 35 Micbael Waldron, Gent. 
14 Philip Breen, 36 Barnaby Dunn, 


37 Patrick Plunket, 

38 Amias Buſb, of Ki. fary, in Kil- 
benny, 

39 Dominic Farrell, 

40 Jahn Purcell, 


41 throfs Aſh, Gent. 


15 Eleanor Murphy, '* 
16 Ch: iflepher Brown, 
17 Y Scott, 

10 ak Laffan, * 

10 Thomas Broykes, 

20 Lawrence Miiffet Eſq. 
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ta, and not to the preſent Defendant, who was | 


ſoul: My Lord, there is one Point further to be ad- 


| there brought before 
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Ireland, my Lady miſcarried, and they ſaw an Abortion, and afterwyy 
was with Child again; ſome ſwear they felt her Belly, and fon 
with Child, and that ſhe grew bi 


e 
| gger and bigger; and ſeveral, that +, 

faw her big with Child, — Dennis 2 ; 
bellied ; was ſent to 25 by Mrs. Math, for a Midwife, and btb 
Mrs. Shiel the, Midwiſe; and that my Lady was delivered of a $a, 
| about April 1715; and that Bonkres were made on the Occaſion ; ty 
the Boy was chriſtened: by Mr. Lleyd, my Lord's Chaplain, by the Nam 
of James, and that the fathers = ory ; Dar e. CU 
and the Godmother, Mrs. Pigot.— and Eleanor Murphy fog 
they were in the Room at the Delivery; ſeveral ſwore, that . 


| that a Coach-way was made to the Houſe: of the latter, for my Lal 
and Lady to go and ſee their Son. — Others, that m Lord kept it and 


laſt Lord Alibam parted. from his Wife, and took Miſs Gregory into keeg, 
ing; ſhe hated the Boy, uſed him ill, and was continvally telling Storig 
of his bad Behaviour to my Lord, and at Taft prevailed on my Lord 6 


wards wandered: about for ſame time, living ſome time with one Purall 
and ſome; time with others, till my Lord's Death, in Nevember 192% 
Soon after Which, he was kidnapp'd and tranſported abroad, and ny 
heard of for many Years, till at laſt he was diſcovered and ſent home by 


Anhesley happened accidental] y to kill a Man at Staines in Midaliſer, tha 
Lord Angleſea was at a great Expence to proſecute him, &c. 
Grffard's Evidence will beſt explain the whole Affair. 

| | | Tueſday, November 1516. 
11 49. Mr. Jon GirFaARD. 
Do for know the Plaintiff Mr. James Aunelly ? 


| 


75 5 ard. Yes, Sir, , wal | 
: Did'you know when it was that he arrived in England from th 
Walk. nale, a EX. CO 2 a * 
A. os Sir. | 2 | 3 | 
Do you know of any Proſecution carried on againſt the Plaintiff 
Ber, ant for Murder | 3 by . b 
The Queſtion'is objected to by the Counſel for the Defendant.] 
Mr. Fitz Gilbon, of Counſel for the Plaintiff, My Lord, this Wit. 
neſs is brought to ſhew that the Lord Anglieſea, knowing that the Plains 
| tiff claim'd the Eſtate: of the Family, as Son and Hir to the late Lord 
Altham,” expended vaſt Sums of Money on a Proſecution, which he ſet on 
foot againſt him for the Murder of an unfortunate” Man at Staines, ig 
Midaliſer, though the Perſon killed ſtood in no Degree of Relation to 
my Lord fagleſea, that could have engaged him to have taken up this 
atter. ] Sy 3 


Murder, he knew the Perſon, whoſe Death gave Occaſion for the, Proſe- 
cution, was killed' by Accident. And this we apprehend to be a Circum- 
ſtance proper to be laid before the Jury, to ſhew that my Lord Angie 
conlcrous of the Plaintiff's Title, took theſe Methods to cut him: off, 
Mr. Recorder, ( Eaton Stannard, Eſq;) of Counſel for the Defendant. . My 
Lord, I apprehend that the Evidence now offered is not legal Evidence 
in this Cauſe, becauſe it appertains not directly to it; it is a collateral 
Thing, It was proper to ſhew the Plaintiff to be the legitimate Son of 
Lord Altham, and that he was intitled to the Lands ejected; but to pro- 
duce Evidence of a Trial in England, is very improper ; in-my,Appits 
genſion, this is no Evidence in this Trial of Ejectment. The taking 
away a Perſon, and ' ſecreting him after the Title accrues. to him, is 
material Evidence to ſhew that he could not aſſert his Right ſooner 
but how is the [ndidment of a Man for this Murder, be it accidental. of 
not, relative to this Cauſe? For pending the Indidiment, it was no Hindet- 
| ance to him to put in his Claim when he pleaſed, and to aſſert his Title 
This Cauſe was tried in England. Can you have all the Witneſs 
ou? Could any Perſon concerned for Lord: A 
gleſea foreſee that this lndictwent would be introduced? And therefore my 
Lord Argleſea could not be prepared to have the Witneſſes of that Trial 
here. I fay, it is not proper to introduce it, for what Man. living. could 
guard againſt it? | 1 | | 5 | 
This Evidence is offered, as I apprehend, to raiſe a Preſumption that 
the Plaintiff is the /zg:timate Son of the Lord Altham, becauſe the Defendant 
endeavoured to deſtroy him; and then the Queſtion will be, Whether 
ſuch Evidence is proper to be admitted? It would be a Queſtion wh 


42 Mark Byrne, 


Bu Nalſb, of Dromdowny, in 
ee 43 James Reiley, 


Kiltenny, | 


{a) As ſome Paints of Law were determined, on Queſtions aſked the Witneſſes by the Counſel, we ſhall inſert them by way.of Notes. 

Aldermen Barnes was aſked, Whether he heard Lord Altbam mention his having a Son? | | 28 052 5 

The Queſtion was objefed to by the Counſel for the Defendant, who ſaid, That what Lord Altham told the Witneſs cas not to be given in evidence, but only what came avithis © 

the I—_ of bis oi Knoewledge. But the Court were of Opinion, that any Declaration of my Lord Altbam, relative to this Tranſaction, the Birth of the L-for of Us 
; ; 


| his Mother, that ſhe was Godmother to Mr. Anngſſey, or no? The Queftion is objeRed to, by the Earl of Angleld 
Caunſel ; a Rearſay was no Evidence, and that he © ſhould not be admitted to declare what his Mother told bim. And the Court allowed the Ol jection. * 


Plaintiff, was proper Evidence; and ought to be received. 
75% Mr. Pigot was aſked, Whether ever He Heard from 


ſe Mr. Thomas Byrne, in his Evidence, ſaying, Mr. Anngſey told bim, he would not 


alone. 


« Mr. Attorney-General. My Lord, I deſire to have the Senſe of the Court upon 


% bim So long as this was for Connection, I made no Objection to it; but he is going by a Side-win 

c evidence for the Defendant; this makes it material to object to this Part of the Evidence. : 

- be material to know what Reaſon the Boy gave for refuſing to go to my Lord 4/:5am. 
h d 


Lord Chief Baron. It m 
« Mr. Attorney-General. e Boy's Declaration cannot be Evidence for him. 
&« Lord Chief Baron. I ſhall confine the Witneſs to Facts. 


3 


to your Lordſhip nothing more than a Proceeding according to the reguli 


. 


go to his Father at Iachicore, for Miſs Gregory was there, who would never let hin 


this Part of the Evidence : The Witneſs was goirg to ſay what the Plaintiff tall 
d to reflect upon the Credit of a Perfon, who may be produced® 
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| 45 Mr. Andrew Cranny, 4309 Mr. Jon Gira, 
1 46 Mr. Henry DP: ̃ ͤ 8 Rev. Mr. bel Buther, . - 
77 Richard Tyghe, E, 8 e me,, 


Theſe Witneſſes ſwear, That after Lord and Lady Alben cn 


ſwears, he ſaw my Bad: bs | 
vat 4 


| was put to nurſe, firſt to Jaan Landy, and afterwards to Juan Laffan, aj | 
maintained; it as his lawful Child, and owned it as fuch' to ſeveral Pen 


ple; put it to School, and maintained it there as his lawful Son; till * 


turn him out of doors under pretence of thieving.— That this Boy after. 


Admiral Vernon, to aſſert his Rights, &c. That in 1742, when Ma“ 
t Mr, 


It will alſo appear, that while he laboured to convi the Plaintiff for * 


ther wy improper Meaſure taken to affect the Life of the Plaintiff would} 
be Evidence; but where, from their own opening the Caſe, it does apps 
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and 
r id there was a Profecution- for Murder, whereas the killing 
Secidental, every” Homicide in the [ndifiment is laid Murder; and if 
was a Proſecution on this [ndi7ment, is it not a material Circumitance, 


mast have had the Sanction of a Grand Jwy? Here 


Can dor to be imputed to a Man as a Crime, As 


was 
| there 


4 8 in gement, is all-that they have faid, and a Protecution up- 
2 on chat Indistment. 1 geſire your Lordſhip to conſider, whether my Lord 
* Heil), & any other. Perſon, might not have carried on the Proſecution ? 
* Nothing is more frequent, in Murder eſpecially, than that the Proſecution 
AM ; carried on, not at the Expence of the Crown, N the Proſecution is 
8 | in the Name of the Crows. .. Will it not then be a Matter of very great 
bat 


Conſequence, to ſay, that this thall be imputed to a Man as a Crime, and 
ect him not only as to his Character, but his Fortune? Your Lordſhip 


cannot judge now whether or not this Proſecution was what they would 
by make it appear to be, without entering into the Merits of the Cauſe. How 
all can it appear to-your Lordihip whether this was. a real Murder, or the 
and Pfor elſe aped only by a favaurable Ferdi?? And therefore we hope, for 
1 the Sake of Evidence, that it may not be made a Precedentof in other Caſes. 
and Mr. Serj. Ane, for the Plaintiff. My Lord, we have endeavoured 
60. lay before the 22. ſpiriting away of the now Leſſor of the Plaintiff, 
[2 at 2 Time when he was extremely young, not capable of aſſerting his 
10 Right, and with a View of putting him out of the Way of ever aſſerting 
a that Right, We now come to offer Evidence, to ſhew that the Malice of 
1 | the Nefendant did not reſt there; that after he had actually cauſed him to 


be tr.an/ported, the Leflor bf the Plaintiff, at his Return, unfortunately 
cal killed a Man; what we now propoſe to lay before your Lordſhip and the 
2786 j is the very extraordinary Part that the Earl of Augleſea took in that 


"oy rial ; a Trial wherein he was not any way concerned. When the Wit- 
* neſs ſhall be permitted to tell you what Expence the Earl was at in this 
Mr, Proſecution, it will ſtrengthen that Evidence, of the Defendant's ſpirit- 
tha ing away the Leſſor of the Plaintiff, and ſhew the Defendant's continued 
Me Defizn of removing this Gentleman from any Poſſibility of aſſerting his 
| Birthright. And therefore we humbly hope your Lordſhip will permit us 
to go into this Evidence; and ſubmit it to the Jury, whether there could 

be any Reaſon but one for ſuch an uncommon Proceeding, 
| Mr. Harward, for the Plaintiff, My Lord, I apprehend, that every 
Matter which in any degree tends to ſhew whether the Plaintiff was the 
lawful Son of the late Lord Aitham, or no, is proper Evidence to be laid 
the e 22 This Evidence now offered, is to ſhew that the preſent 
Lord Ang liſea, conſcious of the Plaintiff's Legitimaq, undertook the Pro- 


&ecution to take away his Life, and ſpent great Sums of Money in it. If 
F by it is an Act of the Defendant's, it is proper for the Fury to conſider, 9e 
anime he undertook it, whether from a puolick Spirit of Juſtice, or a private 
View to take away the Life of this Rival to his Eſtate ; for every Act of 
Vit. che Defendant that can give Light to the Jury of the Opinion that my 
ain · Lord himſelſ had of the Plaintiff's Kight, is proper Evidence to be offer- 
Lord ed to them. We have already laid Evidence before the Jury that we ap- 
t on prehend clearly ſhews that the Lord Angleſea had, ſeveral Years ago, ſp:- 
„ in e awey this Plaintiff, to prevent his aſſerting his Right to the Eftate, 
n to. This now offered is a further Proof of my Lord 4 4 Opinion con- 
this cerning his Right; and to corroborate that Evidence that has been already 
Jaid before the Court, we have a Right to produce it, as a further In- 


F for dance of this Lord's own Opinion, that it was neceſſary for him to come 


role» at his Life at any rate. | 
um- The Queſtion is not now, whether the Proſecution was juſt or not ? 
"th Whether Mr, Annesley was guilty or not of the Murder charged on him? 
f. He has been acquitted. I muſt beg leave to ſay, if he had been found 
My uilty, and got a Pardon, and came to ſeek his Right in this Court, my 
| Lo 's carrying on the Proſecution might have been imputed to a Zeal for 
eral ice; but being acquitted, there is Room for 5 to conſider, whe- 
mn cher his interfering was not owing to ſome other Motive, and ſome other 


pro« than that of publick Juſtice. The ſingle Queſtion is, Whether my Lord 
pre» lee, being a Stranger to the Deceaſed, became a voluntary Proſecu— 
0 tor, fot the Death of a Man who flood in no Degree of Relation to the 
152 WF amily, from a Principle of Juſtice, or to gratify ſome private End of his 
ner; ern? It might have been very proper for | Angleſea to have expended 
al. or ach large Sums of Money in proſecution of Juſtice, had he been any way 


elated to the Deceaſed ; but as he was not, his expending ſuch unuſual 
dums in a Proſecution no ways relating to him, more than to any other 


nee Stranger, argues, that it was to anſwer his private Ends, by ſecuring his 
A on Fade to the Eſtate, if he could prevail to have the Plaintiff found 
re my euilty of Murder. If we were going to charge him with any thing that 
Tri rizt involve him in any Sort of Guilt, the Objections might have been 
could proper, but as we are not, they can carry no Weight, 
| rd Chief Baron. This Witneſs was produced to ſhew that the Proſe- 
| that eution againſt the Plaintiff, for killing a Man at Staines, was promoted 
ndant nd carried on by the Defendant, and at his Expence; which, as it was 
acther n Attempt to take away the Plaintiff's Life, his Counſel have infiſted is 
whe- Proper to be laid before the Jury, as further Proof of the preſent Defend- | 
would at's Diſtruſt of his own Title, and his Opinion of the now Plaintiff's 
,ppear at: And this has been offered without any previous Evidence, that the 
eoular WP cfendanc had been convicted or proſecuted for the malicious Proſecution | 
f the Plaintiff, or that the Court, before whom the Plaintiff was tri-d for 
hat ſuppoſed Murder, had, by any AR of theirs, declared their Opinion 
Wt this Proſecution was malicious, as is frequently done by ordering the 
wi ner a Copy of his Indictment. 
of Us This is a new Attempt, and were it neceſſary for me now to give my 
gelen A binion, I ſhould think it ought not to be admitted. 
| The Proſecution in itſelf was not unlawful, on the contrary, it is the 
let in Pury of every Man, eſpecially in the Caſe of Bliod, to take care that the 
11 tll tender be put upon his Trial. And therefore, without entering into 
wo” e Merits of that Caſe, the Motives of the Proſecution cannot appear; 


ad thoſe alone can, in my Apprehenſion, introduce this Evidence as per- 
ent to the Matter in Iſſue in this Cauſe : Who, without going farther, 
a ſay, this Proſecution, though lawful, was carried on with an unlaw- 
Intention? | 

Theſe Reaſons weigh with me at preſent. But as this Trial will laſt 
other Day, the Counſel for the Plaintiff may proceed to ſome other Evi- 
. and we, if it be inſiſted on, will give you our Opinions in the 
ming, 


Vor. K. 


Richard Erle, ARRI!!! 


Courſe of the Law, with humble Submiſſion, that in this Cafe: | Mr. Baron Niunteney. It will always give me Concern, to, find. myſelf | 


. 
— 


under a Neceſſity of delivering a ſudden and immediate Opinion upon any 
Queſtion, the contrary Sides of which are with equal Zeal contended for, 
by Gentlemen of, ſuch\Figure and Character in their Profeflion as thoſe 
concerned in de preſent Cauſe : that Concern muſt be extremely inereaſ- 
ed, whenever | | 
Lord Chief Baron, or my Brother Daten, far both of whoſe Opinions 
have the higheſt Regard; and fti!l.infinicely more ſo in the preſent Cauſe z 
the immenſe Conſequence of which will incline me to hefitate even upon 
ſuch Points, as I ſhould otherwiſe be moſt extremely clear in. I ſhall 
| therefore very gladly avail myſelf of that Opportunity, which, as my Lord 
Chief Baron hath been pleaicd to mention, the Adjournment of this Cauſe 
will afford us, of giving this Matter a far{her'Conſideratian. : 
But my preſent Opinion is, that the Evidence now offered ought to be 
admitted; and the Foundation of my Opinion is this: Every Act done by 
the Defendant, which hath a Tendency to ſhew a Conſciouſneſs in him of 
Title in the Leffor of the Plaintiff, muſt, I think, be admitted, beyond 
all Controverſy, to be pertinent and legal Evidence in the preſent Cauſe ; 
I think that the Evidence now Peres hath that Tendency, and conſe- 
quently is proper to be admitted, | | 
This Evidence of the Proſecution, in my Apprehenſion, ſtands exactly 
on the ſame Footing with the Evidence of the Kid-knapping ; ( inf. 
which not the leaſt ObjeQion was attempted by the Defendant's Coun- 
ſel) for can by no means enter into the Piſtind 
ful Acts; which ſeems to have ſo much Weight with my Lord Chief Baron. 
That unlawful Act was not therefore, in my Apprehenſion, to be ad- 
mitted in Evidence, becauſe unlawful, but, becauſe it had a Tendency to 
ſhew ſuch a Conſciouſneſs, as I have mentioned, in the Def-ndant : and 
if the carrying on the Proſecution (Which mult be admitted to be a very 
extraordinary, though lawful, Act of the Defendant) hath the ſame Ten- 
we 7 it ought, upon the ſame Principle, to be admitted. HET 
any Inſtances, I believe, might be put of lawful Acts done by one 
Party, which yet, it could not be controverted, would be legal and mate- 
rial Evidence for the other. One Inſtance occurs to me at preſent, which 
think cannot bear the leaſt Diſpute. Suppoſe it could be proved, that 
the Defendant had offered to the Leſſor of the Plaintiff a conſiderable Part 
of his Eſtate, or a large Sum of Money, to compromiſe this very Suit 
Will any of his Counſel ſay, or can any Man living imagine, that 
this would not be legal Evidence in the preſent Cauſe ? ——-And yet, 
the compromiſing of a Law-Suit is not only, univerſally, a jawful, but 
is, generally ſpeaking, a commendable Act. | 
Cui beno hath ever been eſteemed one of the ſtrongeſt, and moſt unan- 
ſwerable Arguments in all Caſes : And therefore the Fact, which I 


proper Judges quo animo ſuch an Offer wis made, 

As to the Fact now offered to be proved, it is poſſihle indeed, that the 
Noble Lord might take up a Proſecution, deſerted (to far as appears) by 
the near Relations of the Deceaſed (the Perſons moſt likely to have carricd 
it on, if they had thought Mr. Anneley guilty of Murder) merely out of a 
publick-ſpirited Regard to Juſtice ; ——it is likewiſe poſſible, that his Mo- 
tive for engaging in it might be an intereſted one a Conſciouſneſs of 
Right in that Perſon, and conſequently that, unleſs that Perſon could be 


would be inſecure. 


this Caſe, upon which of theſe two Motives, it is moſt probable, the De- 
fendant acted :---and that therefore the Evidence of that Fact ought to be 
admitted, and left to their Conſideration. | 

This, I ſay, is clearly my preſent Opinion: but, as I mentioned be- 
fore, I ſhall make uſe of the Opportunity of conſidering it further; and, 
if 1 find Reaſon to think that I am at preſent miſtaken, I will mention it 
To-morrow, and ſhall be exceedingly glad to change the Opinion which 
I have now given for a better, 

Mr. Baron Dawfon, I am very glad that there is no Neceſſity for our giv- 
ing our Opinions immediately on this Point, I ſhall therefore decline giv- 
ing any politive Opinion, as we have this Night to conſider of it, The 
Proſecution here is agreed to be a Jawful Act, and is not immediately re- 
lative to the Matter in Iſſue. The Difficulty with me is, that if this be 
given in Evidence, a Jury may, from a lawful Act not immediately rela- 
tive to the Iflue, draw an unwarrantable Conſequence. 

If the Act were unlawful, it would undoubtedly be good Evidence, there 
could be no other Way of accounting for the Party's ſubjecting himſelf to 
legal Puniſhment : But where it is not unlawful, it may be dangerous to 
leave the Intent to the Jury. We will conſider of this Matter, and give 
our Opinions in it To-morrow. 


Melngſaay, November the 16th, 


The Counſol for the Plaintiff propoſed to examine Mr, Jahn Giffard to 
what he had heard the Defendant fay concerning the Leflor of the Plain- 
tiff, and his Title; and being called upon to open the Nature of that 


Evidence; 
Mr. Harward, of Counſel for the Plaintiff, ſpoke as follows : My Lord, 


the Converſation Mr. Guard had with Lord An, leſea was to this Purpoſe, 


Mr. G:ifardis an Attorney of Reputation in England, and as ſuch has been 
twenty Years or th-reabouts employed by this noble Earl in his Butineſs, 
as he had Occaſion for him. When my unfor:unate Client was to be 
tried at the C Bailey, that was the Time Lord Aigliſia had greateſt Occa- 
fion for this Mr. Grffard; and it will appear to your Lordfhip that Lord 


that it is not prudent for me to appear publichly in the Profecution, but J would 
give ten thouſand Pounds to have him hanged. Mr. Jans my Agent ſball al- 
« ways attend you. I ani in great Diſireſs; I am rverried by my Bet in lie- 
land; Mr. Charles Anneſley is at Law with me for Part of iny E/tate, 
&« ard,” ſays he, if I cannot hang James Anneſley, it is beiter for me to 
&« cuit this Kingdom and go to France, and let Jemmy have his Right, 'f be 
& will remit me into France Three thauſand Pounds a-Year ; I will learn French 
« before I go.” 

Mr. Daly, of Counſel for the Defendant, objects to Mr. GiFurd's being 
examined, ſince as an Attorney he was to keep the Secrets of his Client, 
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have the Misfortune to differ in Opinion, either from my 


ion of Jawful and unlaw-. 


have mentioned, would be not only legal, but, in my Apprehenſion, moſt _ 
exceedingly material Evidence to be left to the ſury; who would be the 


put out of the Way, the Titles and Eſtates which he was in Poſleſſion of 


I think the Jury will be the proper Judges upon the whole Evidence in 


Angl:ſea diſcloſed his Intentions to him in this Manner: * am adviſed . 


. wht 2 3 L N . 32 1 8 F - L * - 1 - > 
: F . 8 33 - — te»; ate ts 3 8 R PIR : \ a tr es ot, 8 4 3 We” 2 — dS 2 be . 3 8 : — * . PT Sf WE 9 Fa 
n 2 4 . IRENE. 8 1 ** be Is n * 3 x, 8 Wa 3 * 2 W Mos * 2 iin LS Lr r 1 EE oY aa . 2 UE! 2 2 2 oc 1 _— ä 8 _ r — 
3-3 2 K „ ͤö˙[W» ⁰ůꝗ ͤKAͤ-b- Sn Mt er et . n . oy 2 5, 3 9PPPPGPGGGGGGGGGGGGGG . r A n Se” IT * rr 8 PF r r WY Oy 1 3 
* I bs = 11 x 8 3 8 EW 4, — n PS K 8 * 2 bas th Bae * 2 n 5 „ ar. 7 * "ks a - - 0 N WS nee Os. — a * 0 oy, a q — * TY 1 4 das * ** 22 8 * $a Fw . LR > . = i <0 tes 2 Fes 3 mg -- .* - 2. 2 3 4 2 — > - bi 7 v 
8 N 8 e 8 J a et cd e 6 r e * 1 WY 3 S W gs n 8 N 2 1 i LEI 9 2 bo 3 2 . IT Ie A] 5 SY — n FS” 9 oy SE. 
. "x IO OWLS * watt: Yu : =D g e 1 n 1 LS > es, -,f — 8 FRY _ 8 rr v7 . 8 * n A 3 88 - —— £ ES 8 9 I i 2 n * 1 C; n * ”"_ . G 
8 1 . 3 by v2". C FEELS 4: — - OPENS. . — . 4 — e Ss OS 2 . A "= 2 „„ > 09 ar 3 Ax 8 Ne 3 7 Se by " Ch - . 3 —— 8 ey WES 1 8 F * Sa, . 4 ? my 2 £4 — N 3 , 7 3 2 0 
7 2 8 Be 1 * A 8 $ e nar IT... EIT n I Vs 5 no xy xe "7 8 5 r of . — , . & 2 , 
2 7 8 Ip de nd pF 9 n . %. 1 So $a 2 oY KORS 8 2 8 7 « * : _ - * * 
— _ : i o ap; 8 ED = Y Rd a (er. : o E 


" N n 
S 
. n . 5 
nn 3 A. io. 
. . 8 as Mg 
: 2 N 
- ” 


1 
o ” * 


— 
mee, 8 e 5 r A Toh * - FT -" 22 Avro + * 
J ͥĩ²”Ww.eß 
> os 88 e * 8 cog W * IR. * MY 
2 8 ye 8 9 1 l P c 2 ds - 
5 . — — — - - — —— Too 


— x 

, 
.» 
T9 
oC 
b A 
_ 
1 4 
a $7 

Ss 
=_ 
2 
9 
3 E. 
* 
i» 
= 

+ 

-.- = 
3 

5 
BE 
3 
. 
* 
. 
LY * 455 
— uv 
1 
o E # 
= _ 
. 
* 
_— . 

. 

_ . 
„ 
__— 

=. 
* 
4 

=_ 

=_— 

_ 

4% 
22 
we 

A 
_- 
3 
_ 
1 
_ 
1 
N 14 g 
4 
7 
4x 4 7 
# _— 
1 
5 
= 
1 
r 1 
_ 
— * 

. 

4 45g 7% 
= 
. "==> 

BY 
_—_ 

* 
1 

_ 

_ 

_— 
* 
We 

_— 

_— 
__— 

= * 
=” 
- 

3 
= 

- {= 

9 

i 

_ 

F = 
- *& 

l be” 

4 
1 

1 * 

- 

8 

= 

. 

» =_. 
_ 
=_ 

_ 

4 

- 

_ 

+I 

' 

B'S 

1 
1 
2+ 
. % 
= 
_—_ 

- 3 
__ 

J + 
1 
4 

_ 

8 3 
x 
2 

-*X 

_ 
=_ 

1 

1 

D 

7 * 2} 
_.” 

4B 
% A. 

« 

1 
= 
. "= 
4 'Y 

* * 

E 
+ YL 1 
. * 

—_ 

. 

BY . Ar 

Y = 
BE - 
i 
4 1 * 

_ 

© 

x 

= . 

-. 
= 

1 '& * 

* * 4 
* 
8 

1 

3 
- i 
x7 

1 

i 

* 

; 1 

+54 

1 . 
bY 

4 

. 

U 8 
* 

. 3 
3 
£ 


8 
9 
1 
8 
4 f 
* 
+43 
E 
* 


* 2 a0 5 
9 
* 


3 RRR 
R 
N W TAC PE 


* R 1 9 & - F 4 9 
s JUNTA TIE or WOT RSS RE "a _— 
7 A n 9 Tay 3 N 88 FY 3d 
5 5 F n 


(3% 286. The Trial 


| e to better Judgment, inſiſt that this exemptive Privilege 


of Court, an Action of Deceit lies againſt him. 
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and ought not to be pe itted to diſcloſe them; and cited the Caſe of Cirtts 


and Pickering I, Vent. OF: og is pr * | 3 
Mr, Serj. Mana, for the Defendant;:] But if an Attorney will vo- 


 Juntarily come and diſcloſe ny Secret, he ought to be heard. 


Mr. Blake, of Counſel for the Defendaht.] An Attorney or Solicitor | 


light not, nor is he compellable to diſcloſe the Secrets of his Client; this 
is a Privilege inherent in the Office of an Attorney or Solicitor: But as 


this Privilege has its Source in a publick Conſideration, I fhall, with Sub- 
is not mere- 


K and ſolely the Privilege of the Solicitor or Attorney, but is, in Law and 


| Reaſon, the Right and Privilege of the Client. FORD Perſons in- 
volved in Conteſts and Litigations appeared in Court perſona 


ly, and plead- 
ed.and inforced their ſeveral Demands and reſpe&ive Defences, and be- 
yond all doubt retained ſome Secrets unrevealed ; but when, from an in- 
evitable Variation of Things, an Increaſe of Trade, and an Exuberance 
of Opulence, legal Altercations became innumerable, then it became ne- 
ceſſary to employ others to repreſent the Parties engaged; theſe Perſons 
are de nominated Attornies or Solicitors, and they, in the Nature of Things, 
muſt unavoidably be truſted with the moſt retired and ſecret Thoughts 
and Actions oh ppeir Employert, not only with reſpect to Suits actually 
inſtituted, but alſo with regard to Suits threatened or intended to be com- 


' menced ; for a Perſon menaced, if directed by Prudence, will be conduct- 


ed by Vigilance and Caution, equally as if attacked; therefore it is abſo- 
lutely neceſſary to extend this Privilege to the Client, and not reſtrict it 
entirely to the Solicitor, eſpecially as there may be ſome of that Profeſſion, 
who cannot be ſuppoſed to be actuated by ſuch Principles of Honour and 
Virtue, as an Office of ſo great Confidence requires; I mean the Perfon 
now. produced to be a Witneſs for the Plaintiff, The Cafe of Lord Say 
and Heal, in Macclesfield's Reports, I think, is an Authority in point. 

Mr. Recorder, for the tony My Lord, formerly Perſons ap- 
peared in Court themſelves; but as Buſineſs multiplied and became more 
intricate, and Titles more perplexed, both the Diſtance of Places, and the 

Multiplicity of Buſineſs, made it —_— neceſſary that there ſhould be 
a Sett of People who ſhould ſtand in the Place of the Suitors, and theſe 
Perſons are called Attornies. Since this has been thought neceſſary, all 
People and all Courts have looked upon that Confidence between the Party 
and Attorney to be ſo great, that it would be deſtructive to all Buſineſs, 
if Attornies were to diſcloſe the Buſineſs of their Clients. In many Caſes 
Men hold their Eſtates without Titles; in others, by ſuch Titles, that if 
their Deeds could be got out of their Hands, they muſt loſe their Fortunes. 
When Perſons become Purchaſers for valuable Conſiderations, and get a 
Deed that makes againſt them, they are not obliged to diſcloſe whether 
they have that Deed. Now, if an Attorney was to be examined in every 
Cale, what Man would truſt an Attorney with the Secret of his Eſtate, if 
he ſhould be permitted to offer himſelf as a Witneſs ? If an Attorney had 
it in his Option to be examined, there would be an intire Stop to Buſineſs; 
Nobody would truſt an Attorney with the State of his Affairs. 

The Reaſon why Attornies are not to be examined to any thing relating 
to their Clients or their Affairs, is, becauſe they would deſtroy the Conh- 
dence that is neceſſary to be preſerved between them. This Confidence 
between the Employer and the Perſon cmprogety is ſo ſacred a Thing, that 
if they were at liberty, when the preſent Cauſe was over that they were 
employed in, to give Teſtimony in favour of any other Perſon, it would , 
not anſwer the End for which it was inſtituted. The End is, that Perſens 
with Safety may ſubſtitute others in their room; and therefore if you can't 
aſk me, you can't aſk that Man ; for every "og ſaid to him, is as if I had 
ſaid it to myſelf, and he is not to anſwer it. Now, the Queſtion will be, 
for whoſe Sake it was inſtituted ? Be ſure, for the Sake of the Perſon em- 
ploying him. Who then has the Option that he ſhould be examined? 
Why, the Employer; becauſe otherwiſe it would be in vain to fix a Con- 
fidence in Perſons, if that Perſon was at liberty on any Account to ſhake 
him off, and ſay, While I was employed by you, it was not in my Option 
to diſcloſe it, but now that I am not, | will unravel all. As it was for the 
Sake of the Employer that Attornies were inſtituted, they cannot in Civil 
Suits become Witneſſes without the Conſent of the Employer ; therefore, 
I ſubmit it, whether the Option is in the Attorney or in the Perſon who 


is the Employer; and if in the Employer, as I think it muſt be both for 


his Safety and Advantage, the Attorney neither can nor ought to reveal 
what is intrufted to him. In Pleading, it is, penit in loco ſus Attornatum, 


the Attorney is as himſelf. And it is contrary to the Rules of natural Juſ- 


tice and Equity, that any Man ſhould betray himſelf. I apprehend it is 
not material whether this be a furpis Cauſa or not; as this Man was em- 
loyed by my Lord Angliſea, he can be aſked no other Queſtions than my 


Lond Angleſea himſelf. 
My Lord, | muft ſubmit it, whether an Attorney's Teſtimony ſhould be 


received, altho' he offers to give it? And in the next place, J ſubmit it, 


whether this Kind of Teſtimony in this criminal Caſe ought to be received ? 


It would be very little Satisfaction to a Client to be put to Won to the 


Court for an Attachment againſt this Perſon who offers to lay his Evidence 
before the Jury, if his Teſtimony could be received. I apprehend that Per- 
ſon is in the Place of the Client, and as he intruſts him with Secrets, he is 
not to diſcloſe them without his Leave; and if he ſhould diſcloſe them out 
And tho' an Attorney 
ſhould not inſiſt upon his Privilege, yet it is in the Power of the Employer 
to inſiſt upon that Privilege, and to ſay he is the Perſon intruſted with his 
Secrets. Now, in this Caſe it is much ſtronger, for here it is ſaid, that 
he is employed by my Lord Angleſea. Now, if that Party can't diſcloſe 
thoſe Secrets in a civil Caſe, he ought not, for a ſtronger Reaſon, in a cri- 
minal Caſe ; becauſe that is ſubjecting his Client perhaps to a criminal 
Proſecution. 

Mr. Lee, of Counſel for the Defendant.] My Lord, if the Attorney 
confeſs Judgment upon Record, it ſhall bind the Conuſor, though done 
without Warrant ; and the Reaſon is, that the Attorney appearing for the 
Party is, ſince the Statute of Merton, conſidered as the Party himſelf, If 
then the Attorney and Party are conſidered as one Perſon, why ſhall the one 
be ſuffered to be examined in this Cauſe, when the other cannot ? 

Mr. Serj. Marſball.] I do admit in ſome Caſes the Attorney ought not 
to be permitted to diſcloſe the Secrets of his Clients; but that muſt be 
where the Confidence was neceſſary and lawful : but here the Truſt was 


unlawful, and the Attorney could not conceal it without Breach of his Oath, | before Hillary Term. 
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Seſſions, 1742. 
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l Mr. Joux Grrran o called and ſwornn 
3 Are you an Attorney of any, and what Court ? 
- Fam an Fttorney of the Common Pleat in England, and a Solicitor of} 
the High- Court of ry, and ſworn and admitted as ſuch by Virtue 
the Act of Parliament. "lf 
Did you know the Defendant the Earl of Angleſen p -A. Yes, 
EE W 3 _ 3 99156 for him in any, and what Cause 
A. In the Year 1722, Lord An | ed me to aſſiſt him 
ticular Oceaſion to — his DE args 5 | 5 . 
f was proſecuted, the King againſt him, as Richard Annesley, Eli 
I Were you employed in —— dr Cauſe ? Rey gs * 
A. In the Year 1722, the ſame Year, when an Action was brought 2. 
gainſt him at the Suit of one George Riſdewn. But from the Year 172 
till he became Earl of Angle/ea, I never heard of him. In the Year _ 
[ met bim in London, and he defired me to ſolicit an Affair between him 7 
his Counteſs that lived at Biddiford. | | 
55 bes * 3 1 N Lol. | 
Between the Right Honourable Maurice Thompſon Lord H. 
and the Earl of 4 RN | | Nang 
The next. 205 „ 
. I was concerned in another, the ſame Year, and attended it, (iti 
very well known through the Houſes of Lords and Commons in England) 
in order to throw a Bill out of the Houſe of Commons, for the exempli. 
fying the late Earl of Angleſea's Will. 5 7 
. Goon. - | [2p 
. I was likewiſe concerned in a particular Cauſe, between my Loi 
Angleſea, in the Year 1741, and one Mrs. _ of this Place; and hag 
alſo ſued our ſeveral Writs out of the Court of Common-Pleas;-at the Suit 
of my Lord Angleſea, againſt one Henderſon a Quaker. | 


85 Go on. | | 
A. I likewiſe was employed by Lord Angleſea in a Cauſe, wherein ki 
LO was Plaintiff, id one Rachel Foxy was Defendant. * 

Go on. | ; 

. I iſſued out Writs againſt Henderſon, at the Suit of one Banks, by} 
Lord Angleſea's Due le ? "I 

Go on. | | 

+ I was ſent for, and commanded by him to ſolicit and carry on 
Proſecution againſt the Plaintiff Mr. Aunesley. 

D. Have you been retained as Agent or Solicitor for the Earl of Al- 

fea, in any other Cauſes within theſe three Years ? 

A. I do not know; ſome frivolous Thing might have flipped my Me 
mory, but I was not concerned in any other Cauſe, ſince the Proſecution 
of Mr. Annesley. | . 

2. Name the Time when you was retained by the Earl to proſecut 
that Murder, 3 

A. The ſecond Day of May, 1742. | 

©. The Converſation that paſſed between you and my Lord, to which 
you are now produced as an Evidence, was it before, or after, that Time! 

A. There were ſeveral Declarations, ſome before, and ſome after. The 
Converſations were from the 7th of December 1741, to the Time of Mr. 
Annesley's being diſcharged at the Oli-Bailey. , 

7 When was the Bill of Indictment found againſt Mr. Annesley ? 

+ The Bill was found in June, and he was adinitted to Bail in Ju 


PTS 


J On what Day is the Murder laid in the Indictment? 

On the firſt of May, 1742, the 15th Year of the preſent King. 
Q. Was you Agent or Solicitor for Lord Angleſza at the Time that the 

Converſation paſſed, before the 2d of May? 

A. Not for the Cauſe of Mr. Annesley. 


Mere not the other Cauſes ſubſiſting ? tions w 
. The Cauſes were on Writs which were never executed. ployed 
J defire you may anſwer directly, whether the Converſation befor us, im; 


the 2d of May was not on ſome Affair in which my Lord Angleſea conſult Mr. 


ed and adviſed with you as his Agent or Solicitor, deſigning to empleo examin 
you in that Affair? x ative tc 
A. No, my Lord, it was not; for I did not expect to be employ by cellity e 
him again, he having employed Mr. George Garden and Mr. Adam Grun conduct 
D. Name the People. Client 
A. Mr. Garden and Mr. Gordon. They are Attornies, they are Put Rule e. 
ners, and I received my Inſtructions, in a great part, from them; my commur 
ordered me to take Directions from them, and I have Inſtructions unde or befor 
Gordon's own Hand- writing. Client v 
2, Had my Lord Angleſea thoſe Converſations with you relative to i it were 
Plaintiff, between the 7th of December and the 2d of 2 as intending u could ev 
employ you, or not? „ Occaſior 
A. I never was employed, nor intended to be employed, in any Suit f ther the 
or againſt him, during that Time. cated to 


Whether 


8 When did you firſt receive InſtruQions from Garden and Gerdi 
In a Week after the firſt of May. _—_ 
J Had you any Inftructions from them, except what were relatv9® 
the Proſecution, in relation to the Plaintiff ? - 230 
A. No; no Inſtructions but what were relative to the Proſecutigfs 
©. Did you charge Lord Angleſca with any Term Fees in the 1# 
1741, relative to particular Suits ? uw 
A. I believed 1 charged 105. 4d. for Lord Haver/hani's Suit. jy 
I In what Term did you charge it ? ". 
I find that Cauſe was in the Vacation between Hillary and 47 
Term, and was concluded before Eaſfer Term came. It was dep$8% 
in Hillary Term 1741, and was concluded before the next Terms 
I Was it depending for any time before Hillary Term? 1 
The Beginning of it was the 20th of January, the E 1 
a "= 


1 9 


5, Wis you concerned for bord Angle from the latter end of N 
6 he beginning of Fanuary 1 EPS Pt nn lent 
iſſuing out ſome Writs. 


=; ove been con ?.DD£4E£Ef4, I do not know but I might. 
ould Have 5 Te Witneſs 5 off the Table. 
faulen Malone, Eſq.) for the Defendant.] An 
Attorney Mall not diſcloſe any thing whatſoever in a collateral Queſtion, 
that Mall affect the Property of the Client. „ 1 
bor the Plaintiff.] My Lord, we propoſe to examine 
to tis Fact which came to his Knowledge as an Attorney, in any Suit in 
which he was employed for Lord Angleſea : but he declares he never was 
ec in any Suit relating to the Laſſer of the Plaintiff, nor was even 


Hierefore, we are proper to give in Evidence ſeveral Declarations and Con- 

ee Lord Kette — 2 the Witneſs concerning the Leſſor, his 

Title to this Eſtate, and the Neceſlity he mn himſelf under of 
ting him out of the Way at that Time. 

him as to any Facts relating to the Proſecution of that Suit in which he 


t ws then employed; we deſire only to examine him as to the Converſa- 
724, tons with Lord Augleſea concerning this Cauſe ; and I apprehend we have 
77 undoubtedly a Right to examine him as to theſe Points. 

and cannot fay, but the Gentlemen on the other Side have good Reaſon to 


ſe this Evidence, which, if it appears in the Manner we are inſtructed 
it will, muſt be an Evidence of great Weight. I ſhall firſt beg Leave to 
conſider, whether an Attorney may be examined to any Matter which came 
to his Knowledge as an 5 If he is employed as an Attorney in 
any unlawful or wicked Act, his Duty to the Publick obliges him to diſ- 


dit, if any Suit had depended upon them, you 


e do not propoſe to examine 


f 


it h cloſe it ; no private 8 can diſpenſe with that univerſal one, 
ard) which lies on every Member of the Society, to diſcover every Deſign 
pli- which may be formed, contrary to the Laws of the Society, to deſtroy the 
publick Welfare. For this Reaſon I apprehend, that if a Secret, which 

| | js contrary to the publick Good, ſuch as a 85 to commit Treaſon, 
Lo Murder, or Perjury, comes to the Knowledge of an Attorney, even in a 
have Cauſe wherein he is concerned, the Obligation to the\Publick muſt diſ- 
Suit nſe with the private Obligation to the Client: But in this Caſe the 
itneſs propoſed to be examined was not Attorney to the Defendant in 

any Caſe relative to his Teſtimony. And the Secrecy of the Attorney is 

1 his neceſſary to the Client in that Cauſe only, for the carrying on of which he 


is under a Neceſſity to entruſt him. For this Reaſon I agree, that what- 
ever is communicated to him from that Neceſſity ought not to be diſcloſed, 
even itta future Cauſe, wherein he is not concerned; but as the Client is 
not obliged to entruſt his Attorney with any of his Secrets, but ſuch only 
as are relative to, or may be uſeful for carrying on the Cauſe in which he 


W's js employed; if he truſts him with any Matter foreign to that, even du- 
ring the Time that he is employed, with any Matter which was not ne- 
gle efſary, or any way material to the Cauſedepending, he is not obliged to 
conceal it. 
Me I beg Leave to ſay, as there was no Neceſſity upon the Client to entruſt 
adden him with it, ſo mutually there can be no Obligation upon the Attorney to 
. conceal it; for as the only Obligation which lies on the Attorney to Se- 
cute , ariſes from the Neceſſity of Confidence between him and his Em- 
ployer, from the Neceflity the Client muſt be under to entruſt him, it 
: cannot extend to any Caſe where that Confidence was not neceſlary, where 
hich the Client was not under ſuch a Neceſſity. If this be admitted, the Mat- 
ime! ters we propoſe to examine to are quite foreign to thoſe Suits in which the 
The Witneſs was employed for the Defendant. My Lord Angleſea was indeed 


Mr. under a Neceflity of entruſting him with all the Evidence that he thought 


neceſſary for the Proſecution carried on againſt the Plaintiff in Exgland, 
and the Attorney is under an Obligation of concealing that Evidence : 
but was he under a Neceſſity of telling the Attorney he wanted to put this 
Man out of the Way, or that he was entitled to his Honours and Eſtate ? 
This was a Secret he ought in Prudence to have kept within his own Breaſt, 
. and not to have diſcovered, This was a Secret not neceſſary to be commu- 


at the nicated, and therefore not to be concealed. 

Upon theſe Principles, therefore, I ſhould ſubmit it to your Lordſhip, 
that we muſt be at Liberty to examine Mr. Giffard as to thoſe Converſa- 
tions which were no way relative to the Matter in which he was then em- 
ployed by the Defendant, and which, if true, as they are repreſented to 

elan us, import a Deſign contrary to all Laws of Nature and Society. 
ſult Mr. Walfh, for the Plaintiff.] I do admit that an Attorney ſhall not be 
ala examined to any Fact diſcloſed to him by his Client as an Attorney, re- 
Wh ative to a Cauſe wherein he was employed; becauſe a Client muſt of Ne- 
ed bf ceſſity entruſt the Secrets of his Title to his Attorney, to enable him to 
nn conduct his Suit; and therefore the Attorney ſtands in the Place of his 
Client, who cannot be examined as a Witneſs againſt himſelf. But this 
Fu Rule can never be extended either to a Caſe where the Matter was not 
Lai communicated to him as a Secret, in the Cauſe wherein he was employed, 


or before he was employed as Attorney in that Cauſe ; becauſe there the 
Client was not under any Neceſſity of diſcloſing the Fact to him; and if 
it were otherwiſe, this Inconvenience muſt happen, that no Attorney 
could ever be a Witneſs againſt a Perſon, if he ever happened, upon any 
Occaſion whatſoever, to be his Attorney. The Queſtion then is, W he- 
ther the Fact to which we want to examine Mr. Giffard was communi- 
cated to him by Lord Angleſea, as his Lordſhip's Attorney, or not? or 
Whether he was actually employed by him in the Proſecution of Mr. An- 
derley, at the Time the Diſcourſe we would examine him to happened! 
It is true, Mr. Giffard had been Attorney to Lord Angleſea in ſeveral Suits 
before this Converſation happened; but he could not be at that Time em- 
ployed in the Proſecution of Mr. Annesley ; becauſe it appears, that this 
Difcourſe happened before the Coroner's Inqueſt ſat, or any Proſecution 

gan on that Account; ſo that I apprehend this Caſe does not come 
vithin the Rule I mentioned, and that Mr. Gard ought to be examined. 
beſides, what we would examine him to is, not as to any Secret in 
the Proſecution itſelf, but only as to Lord Angleſea's Intention and De- 


, Which puts this Matter out of doubt, and that is, that this Pro- 
ion was at the Suit of the Crown; if any Secrets were in that Suit, 
Khey were the King's Secrets, the revealing of which could be no Incon- 
Nenience to Locd Angleſea, or affect his Property; and therefore, my Lord, 


— 


in engaging himſelf in the Proſecution. But I muſt mention another | 
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ed to be employed in any Suit relating to this Trial. We hope, 


{ 


| T apprehend, for theſe Reaſon; that Mr. Gi fard ought to be etaininkd FL 
to the Point we have opened. 1 „ 
Mr. Herward.] I apprehend, that what is contended for by the Gen- 
tlemen on the other Side, is not ſupported by the Authorities they have 
relied on ; becauſe, in all the Caſes quoted by them it does appear, that 


the Attorney. propoſed to be examined; was the Attorney or Agent in that 


very Cauſe that was then to receive a Determination, and it appears that 
the Secrets to which he was to be examined, were Secrets that came to his 
Knowledge from his Client concerning, that very Cauſe. So that the 
Caſes quoted do not maintain the Objedtion made; for this Witneſs was 
never in this Cauſe employed as Agent, or in any other, in which the 
Title to the Augleſea Eſtate was controverted, as it is here; ſo can't be 
ſaid to violate any Confidence repoſed in him, as to any Secrets concern- 
ing the Title to the Eſtate; for that could not come th queſtion on the 
Proſecution for Murder, or be in any Sort neceſſary for the Client to re- 
veal to him to carry on the Proſecution; and therefore not within the 
Rule laid down, That the Client has a Privilege to hinder his Attorney from diſ> 
cloſing any of the Secrets communicated to him neceſſary to carry on the Cauſe he 
is employed in: And in the Caſe of Cuits and Pickering in Ventris, it was 


he might be examined ; and a Retainer in a capital Proſecution cannot; 
in the Nature of the Thing, imply any Truſt in the Attorney to keep the 
Secrets of the Title to an Eſtate, no way to be in queſtion in that Proſecu- 
tion: And the Caſe of Lord Say and Seal mentioned, makes rather for us 
than againſt us; for there the Attorney employed to ſuffer a Recovery was 
examined againſt his Client as to antedating a Need to make a Tenant'to 
the Præcipe; for that the Time of executing a Deed could not be called 
the Secret of his Client; and the Rule laid down on the other Side, in 
ſuch general Terms as it is urged, inſtead of promoting public Juſtice, 
Rot, ſubvert it, and ſcreen all Villainies that could be contrived 'to 
carry a Cauſe, I take the Diſtinction to be, that where an Attorney 
comes to the Knowledge of a Thing that is malum in ſe, againſt the com- 
mon Rules of Morality and Honeſty, though from his Client, and neceſ- 
ſary to procure Huccels in the Cauſe, yet it is no Breach of "Truſt in him 
to diſcloſe it, as it can't be preſumed an honeſt Man would engage in a 
Truſt that by Law prevented him from diſcharging that moral Duty all 
are bound to, nor can private Obligation cancel the Juſtice owing by us 
to the Publick. But the Truſt repoſed in this Attorney was, to carry on 
a Proſecution of Murder, The Matter diſcloſed by this Lord to him was 


of that be a Breach of Truſt, when not within the Truſt he was employed 
in? The Proſecution was properly at the King's Suit, and not at the 
Lord Angleſea's; this Ejectment was not then even in Contemplation, or 
could be foreſeen that the Title to the Eſtate would ever come in queſ- 
tion; ſo, what Lord Angleſea declared to him concerning the Title, is no 
more within the Bounds of the Truſt repoſed, than if any other Perſon 
had declared it to him, for whom he never was employed. 0 

But to go a little farther, ſuppoſe I employ an Attorney to recover 
Blackacre for me, and I bring an Ejectment for it; while he is thus em- 


ployed, I come and diſcover to him that I have forged a Deed which re- 
lates to Mhiteacre in my Poſleſſion, and which is the Right of another 
Man ; might not the Attorney hereafter diſcloſe that Forgery, to enable 
the other to recover //hitcacre from me? For he never was employed or 
entruſted as an Attorney by me in that Caſe. So, in the preſent Caſe, the 
Attorney was never employed in any Cauſe where the Title of the Eftate 
was or could come in queſtion ; ſo not at all within the Rezſon of that 


neceſſar Privilege given by Law to the Client, to hinder his Attorney 


from diſcloſing any of the Secrets communicated to him, neceſſary for, 
and relative to the carrying on of the Cauſe he has engaged himſelf in to 
roſecute. The Thing therefore that varies this Caſe from the Rule of 
Privilees laid down on the other Side is, that this Attorney was never 
concerned in any Suit of my Lord's relative to the Title of the Eſtate, 
and to which we now produce him; and there can be no ſuch Privilege, 
but where there is ſuch Suit and Retainer for that individual Purpoſe, and 
cannot extend to Concealment of Secrets diſcloſed under the Confidence 
of ordinary Friendſhips or Diſcourſes, (19G | 
And lalliy, As it is a Diſcovery to the Agent to contrive the Death of 
an innocent Man, that there is no Protection whatſoever can be given to 
diſpenſe with that moral Engagement he was under to the Diſcovery of it; 
if this unfortunate Gentleman had come to the Diſcovery, that the Lord 
2 and his Attorney had entered into a Conſpiracy to bribe Witneſſes, 
could the Court ſtand by and ſay, That this Witneſs ſhould not be exa- 
mined? How can he now then, in a Civil Caſe, wherein he never was 
concerned, have that Protection? Will any Gentleman deny, that this 
Attorney could have gone and given in an Examination concerning this 
Proſecution ? He certainly could; for no Man can have a Protection 
againſt the King. And it Lord Angleſea was ſo idle, or if Providence has 
ſo ordered it, that he ſhould be fo _—_— or ſo wanton, as to make a 
Diſcovery of this, and of the Plaintiff's Title to the Eſtate, he has no 
Privilege againſt the Diſcovery of it. 2 
Mr. Solicitor General, (Il urden Flood, Eſq.) fer the Defendant.] I hum- 
bly hope your Lordſhip will not admit this Perſon to be examined in this 
Cauſe. If the Queſtion were only to his Credit, ſurely he can deſerve none; 
for he appears under the Circumſtances of a Perſon who was employed 
from the Year 1722, by this noble Perſon as his Attorney; a Man wil- 
lingly betraying thoſe Secrets, which, in _ of Duty and common 
Honeſty, he ought to keep. Beſides, the Secrets he pretends to diſeloſe 
are ſuch as it was not neceſſary for my Lord to communicate to him, and 
ſuch as no Man in his Wits could diſcloſe to any Perſon, under what 
Obligation ſoever of Secrecy, without an unavoidable Necefiity, which 
does in no Sort appear to be the Caſe here; and this makes what he ſays 
the leſs credible, aud him the leſs fit to be believed as to his Competency. 
The Caſe of the Lord Sy, which has been cited, is a full Authority that 
the Secrecy e to this Sort of People by the Law, is not for their 
Sakes, but that of their Clients. That it is the Privilege, not of the 
Attorney, but of the Client; and of conſequence cannot be waved with- 
out his Conſent, *Tis true, this Privilege will not hold in a criminal 
Caſe, but is ſuperſeded, when it is incompatible with the Peace and Wel- 
fare of the Publick ; but ours is a private Caſe, and falls not within this 


Rule. 
Mr. 


( 399) 


agreed, that if the Secret came to him from his Client before he was retained, 


foreign concerning the Title to an Eſtate; then, how can the revealing . 
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| reſſed, was Wanted to be known 

by Mr. Aultbervs; when the Lord Chancellor directed it ſo, that tere 

was a Meetinz, by Conſent of all Parties, between the Attorneys on both 
bides, ani a Copy taken and ſign e]. 8 
Mr. Day, of Counſel for the Defendant, ſuppoſes, that if he was con- 
cerned for a Man guilty of High- Treaſon, the Churt could not oblige 
hin to diſcloſe the Secrets committed to him by that Man. 
Mx. Smith, for tho Defendant.] If Lrightly apprehend the Nature of Mr. 
Giffard's Evidence offered by the Gentlemen on the other Side, it relates 
to two different Kinds of Declarations alledged to have been made to him 


by my Lord Angleſea' in eee during two different Periods of 
ns of my Lord concerning the Right of Mr. 

-Annesley, (the Leſſor of the Plaintiff) and theſe are alledged to have been 
made at ſeveral Times in the Vear 1741, antecedent to the Proſecution 
of Mr. Annesley; and in the next Place, my Lord's Declarations that he 
Mr. Annesley hanged ; and theſe 

are ſaid to have been made during the Continuance of the Proſecution. | 


Time; firſt, the Declaratio 


would give Ten Thouſand Pounds to have 


We objected to this Evidence, that as Mr. Giffurd appeared from what he 
ſaid on the Fable, to have been employed by my Lord as his Attorney, 
he ought not, by Law, to be permitted to diſelole any Thing that was ut- 
tered to him by my Lord "under the Truſt and Confideves Tewifed in him 
as an Attorney. There have been two Anſwers given to this Objection: 
Firſt, That the not diſcloſing the Secrets of the Client is a Privilege 
given by Law to the Attorney, and in his Favour only, and therefore he 
is at Liberty, if he thinks fit, to wave it. In the next Place, the Gentle- 
men ſay, that the Declarations touching Mr. Ar:nesley's Right, were made 
at a Time when my Lord had no Cauſe depending, and that whatever is 
diſcloſed by the Client to his Attorney, when there is no Cauſe depending 
in which the Attorney is employed, is not within the Reaſon of the ge- 
neral Rulez becauſe in ſuch Caſe he may be ſaid to be intruſted as a Com- 
panion or Acquaintance, but cannot be ſaid to be truſted as an Attorney; 
and thetefore,' they ay, Mr. Giffard ought to be examined, at leaſt to 
theſe Declarations, Before ] ſpeak to theſe Points, I ſhall beg Leave to 
obſerve in general, that Breach of Truſt and Confidence is a Thing no 
ways to be favoured in any Man whatſoever, whether he is or is not an 
Attorney ; for mutual Truſt and Confidence is one of the ſtrongeſt Ce- 
ments of human Society, and without which it could not ſubſiſt; and 
therefore J apprehend, that the Court will always go as far in every Caſe, 
as by Law they can, to prevent a Perſon from being guilty of fo baſe an 
Action as Violation of Truſt and Confidence, although he ſhould be ever 
ſo willing to do it, | | 12 
As to the firſt Point, Whether Mr. Giffard ought to be at Liberty to 
wave his Privilege; 1 think the Caſe of my Lord Say and Seal, in the 
Book called Macclegſield's Caſes, fol. 41. mentioned by Mr. Prime Ser- 
jeant, ſeems to be an expreſs Authority that he ought not. In that Caſe, 
the Court in giving their Opinion, lay it down as a general Rule, “That 
an Attorney's Privilege is the Privilege of his Client; and that an Attorney, tho? 
Fe would, yet all not be allowed to diſcover the Secrets of his Client,” The 
different Intereſt which the Attorney and the Client have in this Privi- 
lege, ſhew this Rule to be highly agreeable to Reaſon, As to the Attor- 
ney, this Privilege is an Exemption from the General Rule, which 
obliges every one to teſtify his Knowledge in any Aﬀair where he is called 
upon as 2 Witneſs, By this Exemption he is freed from the diſagreeable 
Neceſſit of revealing what was diſcloſed to him by his Client under the 
Seal of Confidence; this is a Privilege which every honeſt Attorney will 
ſet the higheſt Value upon, and will endeavour to preſerve; and when- 
ever any Attorney defires to be dilcharged from that Exemption, and to 
be at Liberty to wave his Privilege, he does, in effect, deſire to be at Li- 
berty to be guilty of one of the baſeſt of Actions, Breach of Truſt and 
Confidence; which as it is a Thing highly to be diſcountenanced in any 
Caſe, more eſpecially in that of an Attorney; he ought not to be permit- 
ted to do it, let him have ever fo ſtrong an Inclination to it. As to the 
Client, the Intereſt which he has in this Privilege, is very obvious. No 
Man can conduct any of his Affairs which relate to Y och of Law, 
without employing and conſulting with an Attorney; and if he does not 
fully and candidly diſcloſe every Thing that is in his Mind, which he 
apprehends may be in the leaſt relative to the Affair he conſults his Attor- 
ney upon, it will be impoſſible for the Attorney poorly to ſerve him: 
Therefore, to permit an Attorney, whenever he thinks fit, to betray that 
Confidence which the Client is under ſuch an abſolute Neceſſity of repoſ- 
ing in him, would be of the moſt dangerous Conſequence, not only to 
the particular Client concerned, but to every other Man who is or may be 
a Client. The Geatlemen on the other Side have attempted to confine 
and circumſcribe this Privilege, and to make it extend only to Matters 
diſcloſed by the Client relative to ſome Suit, then depending, in which 
the Attorney is concerned. But I apprehend this would be making the 
Rule a great deal too narrow; for, if the Principles on which the Rule is 
founded, are conſidered, the true Meaning of it muſt be, that the Attor- 
ney ſhall not be permitted to reveal any thing that his Client diſcloles to 
him under a general Confidence as his Attorney; ſo that it cannot be ma- 
terial whether a Suit was then actually depending or not; but the mate- 
rial Point to be conſidered is, whether the Client did not conſider him as 
his Attorney, when he ſo diſcloſed his Mind to him? In the preſent Caſe, 
that my Lord Angle/ea, at the Time theſe Declarations touching Mr. An- 
::0:/e3's Right are ſaid to have been made, did conſider Mr. Giffard as his 
attorney, cannot be doubted, Mr, Gard ſays, That my Lord, at ſe- 
veral Times before, and particularly in the Year 1741, had employed 
him in ſeveral Suits; that he, aſter thoſe Diſcourtes, employed him 
again, and in the Month of May 1742 diſcharged him. So that the ge- 
neral Confidence my Lord repoſed in him as his Attorney, muſt be pre- 
ſumed actually to ſubſiſt from the Time he firſt retained Mr. Gifurd, till 
the Time he diſcharged him; and whatever my Lord ſaid to him, during 
that Space of Time, touching his Affairs, was plainly ſaid to him un- 
cer Confidence as his Attorney; my Lord had employed him as an At- 
torney before, and plainly intended again to employ him as his Attorney 
afterwards; and becauſe there was an Interval, during that Space of 
Time, in which my Lord was at Peace, and happened -to have no Suits 
on his Bands, to ſay that his Attorney ſhall therefore be at Liberty to 
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in the Caſe ; But although the Court do there decide the Queſtion beſae! 
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diſeloſe what was in that Interval. revealed to him, would be equally 4 


dbctfye of all the ilf Conſequences that would attend his being pern 
to diſcloſe what he was intrufted with relative to.a Suit sctusſiy d 
ing; the Confidence repofed in the Attorney, is the Tzme in the due 


both to the Client and the Publick. It has been objefted, That whats 
been cited out of the Cafe of Lord Say and Sal, is nor the Point adj udp 


them upon another Pofar, yet the general Rule which they lay do 5 
have mentioned it) ſtands ami The Caſe of Mr. Matthews, ol 
torney, was mentioned on the other Side: If I am rightly informea 
that Caſe, Mr. Matthews had, in the Prefence, and at the Deſire of tl 
Client, atteſted and ſubſcribed a Decd as a Witneſs. The Queſtion aſtey 
of him, was touching the Execution of that Deed, and he was ordered 
anſwer it; but that Caſe is entirely different from the preſent ; whene, 
a Man atteits the Execution of a Deed as a Witneſs, he docs thereby ch. 
gage to prove the Execution of it, whenever he is judictally called 
ſo to do; and his Client's deſiring him to atteſt the Deed, is a Condes 
that the Attorney ſhall enter into that Engagement ; therefore that Caſey 
no way relative to the preſent Queſtion. This is all 1 ſhall trouble th. 
Court with as to the ſuppoſed Declarations of my Lord, antecedent to the 
Proſecution of Mr. Auneiley. As to the Declarations ſuppoſed to han 
been made by my Lord during the Proſecution; beſides the other Reaſas 
I have before mentioned, as to the Confidence my Lord repoſed in hin 
as an A I have another Objection againſt the examining Mr. Gf 
ford in this Point. The Gentlemen laſt Night produced Mr. Gigag 
and propoſed to examine him, to ſhew that my Lord Angleſea was con. 
cerned in, and aſſiſted to carry on this Proſecution; which Evidence wa 
objected to on our Side, and upon Debate the Court ſeemed to be of Oh. 
nion, that they ought not to be let in to give that Evidence; and I 
prehend the Point was this Morning given up by the Gentlemen onthe 
other Side: But the Examination now propoſed, is an Attempt to do the 
ſame Thing in another Shape; they were not admitted to give Evidence 


directly that my Lord was concerned in, or carried on the Proſecution; On 
but if they are admitted to prove his Declarations touching bis Intention ing be 
in carrying it on, it is plainly doing the ſame Thing in other Words, liberty 
and would be to admit them to do that this Morning which was refuſe cb At 
laſt Night. The Gentlemen have, in propoſing their Evidence on this The 
Occaſion, uſed many harſh Expreſſions concerning the Defendant; but H red 
I apprehend ay” are a little too early; harſh Reflections ſhould not be rote 
uſed until the Facts on which they are founded are proved and given in of the 
Evidence; whether that Evidence ſhall be given or not, is now the Point P brd 
under the Conſideration of the Court; and until. that Matter is decided, Words 
I make no Doubt but that the Gentlemen of the Jury will not permit the etthen 
Suppoſition of Facts to have any Influence upon them, before the Fach God J 
themſelves ſhall be proved. Upon the whole, as whatever the Court ſhall MMPoctri 
do in this Caſe will be a Precedent, and, for the Reaſons 1 have mention. Declar 
ed, a Precedent of very great Conſequence, in all other Caſes betwen WF" 
every other Client and his Attorney, I hope the Court will be of Opinion, WF* Froſe 
that Mr. 4 47 ought not to be examined to any of the Points propoſed, Ceterm! 
The Lord Chief Baron. The Objections to Mr. Giffard's being admit» LN © 
ted to give the Evidence propoſed by the Plaintiff's Counſel, have been bee 
argued with great Strength; and undoubtedly the Publick is intereſted is Acc 
| the Event of this Queſtion, ſo far as it may affect the neceſlary Confidence 0 — 
berween the Client and his Attorney or Agent, which will make me cau- he dec! 
tious of fixing Boundaries to that T ruſt. The proper Way will be to de- “ 5 
termine this and every like Caſe upon their own Giredmilances, Wha WI" lan 
has been urged to take the preſent Caſe out of the general Rule, was, that Wl - Ril 
the Converſation to which they would examine Mr. Grfard, was neither in. vicked 
any Cauſe wherein he was concerned for the Defendant, or relative to any WI * > no. 
in which he was conſulted, or intended to be employed by the Defendant, Wil 2 at 
If ſo, the Queſtion will be, Whether an Attorney ſhall be permitted to are. 
diſcloſe the general Converſation he had with his Client, without rel 2 4 
tion to him as his Attorney ? Now, admitting the Policy of the Law in by p 
protecting Secrets diſcloſed by the Client to his Attorney, to be, as hat N 8 
been ſaid, in Favour of the Client, and principally for his Service, and ere 
that the Attorney is in /:co of the Client, and therefore his Truftee, does ” 0 8 
it follow from thence, that every Thing ſaid by a Client to his Attorney, Wl 15 FA 
fails under the ſame Reaſon? I own, I think not; becauſe there is not af oP 
the ſame Neceſſity upon the Client to truſt him in one Caſe as in the Wil ©* 2 
other 3 and of this the Court may judge, from the Particulars of the Con- ct 
verſation, Nor do I ſee any Impropriety in ſuppoſing the ſame Perſon o 
be truſted in one Caſe as an Attorney or Agent, and in another as a com- © pak 
mon Acquaintance. In the firſt Inſtance, the Court will not permit him, * 8 
though willing, to diſcover What came to his Knowledge as an Attorney, bt nas 
becauſe it would be in Breach of that Truft which the Law ſuppoſes to be Bl _ 11 F 
neceſſary between him and his Employer: But where the Client talks to 55 de 
him at large as a Friend, and not in the Way of his Proſeſſion, I thiak Y It 
the Court is not under the ſ:me Obligations to guard ſuch Seerets, tho Diet. 5 
in the Breaſt of an Attorney. The Caſe cited of Cutts and Pickering, 1 Vent 33 
197. reſtrains it to what came to his Knowledge as Attorney; and fo — — 
think is the Caſe of Lord Say and Seal; the Evidence to which he was pro- be ; = 
duced being te the detective Execution of a Deed, to make a Tenantto 13 
the Precipe for ſuffering a Recovery, in which the Witneſs had been em- I 5 
ployed as Attorney, which was the Secret of his Client's Cauſe. Th. 
The Lord Chief Raron was going to mention the Caſe of one Hamiltm , 225 
where he apprehended the Attorney had been examined in Chancery og | 
but being informed he was not, his Lordſhip proceeded : ; v 8 f 
What I found myſelf upon is, the Nature of the Teſtimony pro In = 
which appears to me to have been caſual Converſation between the Wi thar N 
neſs and the Earl of Angleſea, which was not neceſſary to have been col lr , 2, | 
municated to Giffard by his Lordſhip. And as to the private Truſtsbe "hy x 
tween Man and Man, we cannot interpoſe. Beſides, as this was in m n : 7 
a wicked Secret, it ought not to have been concealed ; though, if eat ly "In 
diſcloſed, it might have been more for the Credit of the Witneſs. I ther * 0 Hos 
fore think Mr. Giffard may be examined to the Defendant's Declaration ny -- ”=—_ 
concerning the Plaintiff's Perſon and Title. {0 * a | 


Mr. Baron Mauntency. The prodigious Conſequence of the Cauſed 
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rk Cauſe which could poſſibly bear the leaſt Debate.—The 
og ke = Attention, every thing which could poſſibly be offered on 
er Side und, 1 think, nothing hath been omitted, which could fiave 
ende preſent Queſtion, n. 
"For my own. Part, notwithſtanding all the Objections which have been 


ne N 
in 
n 


Lied apaintt the Evidence now under Conſideration by the Defendant's 


fe}; I ſtill continue of the ſame Opinion, which entertained when 
ee es firſt offered and objected to; which is, that the 
tion how before us will receive à very eaſy,” clear, and ſhort Deter- 
een and that in fayour of the Evidence propoſed: I the rather 
becauſe I think, that upon the very Principles laid down, and upon 


e Demonſtration clear that the Evidence now oftered ought to be admitted. 

Mr. Recorder hath very properly mentioned the Foundation upon 
n ch it hath been held, and is certainly undoubted Law, that Attornies 
ught to keep inviolably the Secrets of their Clients, v!2. That an In- 
eaſe of legal Buſineſs, and the Inability of Parties to tranſact that Buſi- 
eſs themſelves, made it neceſſary for them to employ (and as the Law 
roperly exprefles it, *ponere in loco ſue) other Perſons who might ttanſact 
vat Buſineſs for them.— That this Neceſſity introduced with it the Ne- 
eie of What che Law hath very juſtly eſtabliſhed, an inviolable Se- 


crecy to be obſerved by Attornies, in order to render it ſafe for Clients 


5 communicate to their Attornies all proper Inſtruction for the carry- 


ing on thoſe Cauſes which they ſound themſelves under a Neceſſity of 


intruſting to their Care. And if this original Principle be kept conſtant: 


y in view, I think it cannot be difficult to determine either the preſent 
Queſtion, or any other which mm ariſe upon this Head : for upon this 
Principle, whatever either is, or by the Party concerned can naturally 
be ſuppoſed, neceſſary to be communicated to the Attorney, in order to 
the carrying on any Suit or Proſecution, in which he is retained; Ihat 
the Attorney ſhall inviolably keep ſecret, L991 | | 

On the other hand, whatever is not, nor can poſſibly by any Man liv- 
ing be ſuppoſed to be, neceſſary for that Purpoſe, That the Attarney is at 
liberty, and in many Cafes, as particularly, I think, in the preſent Cale, 
the Attorney ought to diſcloſe, = | 

The Declarations of the Defendant to his Attorney, which are now 
of-red/to be proved, I ſhall not mention at large, but ſhal} only take 
notice of one, which was, that (ſpeaking of Mr. Aunesley, the now Leſſor 
of the Plaint:F) he declarcd, he did not care * it coft him ten thouſand 
Prunds, if he could get him banged. Does any Man living, who hears theſe 
Words pronounced, heſitate one Moment as to the Meaning and Import 
of them? They ſpeak too plainly to be miſunderſtood, or doubted of. For 
God's ſake then let us confider, what will be the Conſequence of the 
Doctrine now laid down; and fo earneſtly contended for, that ſuch a 
Declaration made by any Perſon to. his Attorney, ought not by that 
Attorney to be proved? A Man (without any natural Call to it) promotes 
a Proſecution againſt another for a Capital Offence— he is deſirous and 
determined, at all Events, to get him hanged he ret-ins an Attorney to 
carry on the Proſecution, and makes ſuch a Declaration to him as I have 
before mentioned, (the Meaning and Intention of which, if the Attorney 
hath common Underſtanding about him, it is impoſſible he ſhould mit- 
take) — he happens to be too honeſt a Man to engage in ſuch an Affair — 
he deciines the Profecution—but he muſt never diſcoyer this Declara- 
nion, - becauſe he was retained as Attorney. T his Protecutor applies in 
the ſame Manner to a fecond, a third, and ſo on, who ſtill retuſe, but 


ere ſtill to keep this inviolably ſecret :—at laſt, he finds an Attorney 


wicked enough to carry this iniquitous Scheme into Execution—and after 
all, none of theſe Perſons are to be admitted to prove this, in order either 
to bring the guilty Party to condign Puniſhment, or to prevent the evil 
Conſequences of his Crime with regard to civil Property. Is this Law ? 
Is this Reaſon ? I think it is abſolutely contrary to both. | 

As the Principles upon which the Defendant's Counſel have argued, ſo 
I think likewiſe the Caſes which they have cited make directly againſt 
them, and are expreſs Authorities in favour of the Evidence now 
offered. In the Caſe of Cutts and Pickering, in 1 Vent. the Court were 
of Opinion, that the Solicitor might be ſworn to the Diſcoveries made 
to him by his Client before his Retainer.— The Meaning of which I 
take to be, that ſuch Diſcovery not being made in conſequence of the 
neceſſary Confidence between Client and Attorney, was therefore not 
within the Rule of Secrecy : and if the fame Reaſon will hold in the 
preſent, or any other given Caſe, even after a Retainzr, the Ob- 
jection muſt equally fail. Now think the ſame Reaſon does hold in 
the preſent Caſe, becauſe the Declaration now offered to be proved does 
ket appear, nor could poiibly by the Defendant be ſuppoſed, to be a 
necellary Inſtruction, or Communication between him and his Attorney, 
n order to the better carrying on either that Proſecution, or any other 
eval Buhneſs in which he had retained that Attorney, 50 that this 
Declaration, after the Retainer, ſtands entirely, in my Apprehenſion, on 
tic ame Vooting as if it had been made before. For to ſay that the Con- 
lizence between Client and Attorney (to which inviolabie Secrecy is to 
be atinexed) is to be taken in the Latitude laid down by the Defendant's 
Counſel, is, in my Apprehenſion, to ſay that which hath no Foundation 
in Lau, nor the leaſt Colour in point of Reaſon. 

I ke other Caſe which was cited by the Defendant's Counſel, that of Lord 
05 and Heal, is, I think, ſtill infinitely ſtronger againſt them; and every 
Realon which the Court in that Cafe proceeded upon concludes directly 
It ſavour of the Evidence which is the Subject of the preſent Debate. 

In that Caſe the Court were of Opinion (and I think moſt rightly), 
tdat the Privilege of an Attorney is the Privilege of his Client; (and fo 

have always underſtood the Law to be) but, notwithitanding that, the 
Court admitted the very Attorney, who had been intruited in ſuffering 
lie common Recovery, to prove that the Deed to lead the Uſes of that 
iy Recovery was antedated. And what were the Reaſons upon which 
th. Court proceeded ? The firſt mentioned in the Book is, that “ the 
zune of executing the Deed could not be calied the Secret of his Client.” 
Aww, 1 think, in this Caſe, the Declaration offered to be proved, can 
Fl infiuitely leſs be conlidered as the Secret of the Client. The next 
* r reg in the Report of that Caſe now produced, is, that“ it 
C. X. f | 


. 
* 


he Court to hear ladly, with the. utmoſt 


1 Authority Uthe very Cafes cited by the Defe ndant's Counſel, it is 
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| <©205 @ thing h might come to: the Knowledoe of withont his Client's acquaint 


| * ing bim;” and that, I think, will bold equally firong in the .preſen; 
| Caſe. Gifard might have heard from others, that Lord Angleſea had 
made ſuch a Declaration; or Dofd Hngfjea might himſelf equally have 


i 


— — 


could. poſſibiy by the Deſendant be thought ſo, for the better carrying on 
the Buſineſs in which he was retarned; ànd conſequently, not R 
from that Confidence which is. neceſlary between Client and Attorney, 
and to which, only becauſe, and: fo far as it is neceſlary, the Privilege 
of Secrecy: hath been annexed. The laſt thing mentioned in the Book 
is that the Fact offered to be proved, t was of that Nature,” that an At- 
- torney concerned, or any body elſe, might inform the Court of it. Now, 
cannot heip thinking from theſe Words, that one Ingredient in the 
Determination of the Court, was, that the Proof offered in that Caſe 
Was the Proof of a criminal Fact: If it were, that Reaſon will hold in- 
finitely ſtronger. in the preſent Caſe. The Decla tation now offered to be 
proved, is of that Nature, and fo highly criminal,; that, in my Opinion, 
Mankind is intereſted in the Diſcovery; and whoever it was made to, At- 
| torney or nat Attorney, lies under an. Obligation to Society in general, 
prior and ſuperior to any Obligation he e under to a porticular In- 
dividual, to make it known. 77 ²˙ OG! 
I ſpeak this without Prejudice: God knows whether ſuch Declarations, 
as have been mentioned, were, or were not, made by the now. Deiendant; 
but, when we are debating the Propriety of the Evidence, we are, dur 
ing the Debate (and for Argument's ſake only) to ſuppoſe it true: If 
they ſhall afterwards appear in Proof, | think they,will be exccedingly. 
material for the Conſideration of the Jury; and do therefore moſt hearti}! 
concur in the Opinion given by my Lord Chief Baron; that the Evidence 


now offered ought to be admitted. ö Fry we 
Mr. Baron Dateſon.] If there; had been no Objection made on the. 


— — 


Part of che Defendant that the Attorney had been employed by bim, the 


Plaintiff would have had a Right primd fucie for his being admitted a 
Witnels z therefore to deprive the Plaintiff of this Right, it muſt be, 
ſhewn, that the Particulars offered here to be given in Evidence came to the 


— — 


came properly to the Knowledge of che Attorney in defence of his Client's, 
Cuauſe ought to be revealed. fam ſuppoſe an unknowing Man to have 
twenty Deeds by him, and he delivers them all to his Attorney to ſee which 
were relative to the Suit; he looks them over, and finds not half of them to 
be relative thereto; 1 apprehend the Attorney is not compellable to diſcloſe 
the Contents of any. one of thoſe Deeds; neither do I think it neceffary 


ſion that a Man intends a Suit againſt me, and t-employ an Attorney to 
draw a State of wy Caſe from my Papers, though tiere is no Cauſe de- 
pending, there | apprehend it would be a Breach of T'ruſt to diſcloſe the 
Contents of thoſe Papers, and that the Attorney ought not to be admitted 
to diſcloſe what has been ſo intruſted to him: And, I think. the Court 
mult, in this Caſe, be ſatisfied, firft, that what, came to this Man's 
Knowledge was not neceſſary to his Client's Affairs; and in the next 
place, that the Client could not think it neceſſary. The Cauſe to be 
carried on, was a Proſecution for the killing of a Man; what was ne- 
ceſſary for the carrying on that Proſecution, I. think the Attorney ought 
not to dijcloſe, 1 think further; that any thing that the'Client thought 
neceſſary, ought likewite not to be diſcloſed, ne Motive for carrying 
on the Near aten againſt the Plaintiff is ſaid to be, becauſe he has a 
Right to the Eſtate the Defendant was in poſſeſſion of. Can any Man 
think that this was neceſſary to tell the Attorney, or that the Defendant 
could have thought it ſo? What was neceſſary, or what a Men might 
have thought neceſſary, ought not to be diſcloſed. But it the Defendant 
in this Caſe, has gone any thing further, he has truſted him, not as aii 
Attorney, but as an Acquaintance, The Attorney is to keep ſeeres 
what comes to him as an Attorney; but this Converſation I don't think 
was nece ſlary for carrying on the Cauſe, 1 agree therefore with my Lord 
Chief Baron and my Brother Afounteney, that the Evidence is proper to 
be given. | | 

I think it proper at this Time to mention, that I have confid:red the 
Point of Evidence that was propoſed Yeiterday, and if it was now to be 
determined, I ſhould be of Opinicn to allow the Evidence; and if the 
Counſc! for the Defendant ſhould fo pleaſe, they may take a Bill of Ex- 
ceptions. 


— . 


- Mr. Joun GIFFARD ſworn, 

2. Do you know the preſent Earl of Angl ſea ? 

Mr. Giffard. Yes, Sir. RT | 

©. Pray, Sir, do you know the preſent Plaintiff, Mr, Annesley ? 

. Yes, Sir. 4 
2. Pray had you at any time any Converſation, and when, with the 
relent Lord Angleſea Sager the Plaintiff, or his Title to the Lands 
in this Ejectment, or any other Lands ? 

A. It was ſome time between the 5th of December 1741, and May 1742, 
my Lord Angleſca had an Appeal from this Kingdom to the Houſe of 
Lords in England between Charles Aunesiey, Eſq; and him, which Appeal 
was heard on the 10th of March 1741. 

Court. Anſwer the Queſtion directly. 

A. | am only giving you the R:alons of this Diſcourſe, 

My Lord Augleſea having that Suit, and a good many others, with my 
| Lord Haverfham, Francis Annesley, and Mrs. S$imfſor, he was very uneaſy 
at it. He aid, he would be very glad to ſend to the preſent Plaintiff, and if 
he would give him 2 or 3cocl. a-Yer, he win'd ſurrender up to him the Titles 
of Anglctea and Altham, and the late, and go over ts France and live 
there; and then he ſhould be much eaſier and huppter than to be tormented with 
thoſe People that were ſuing of him, jor that he would rather his Brother's Son 
ſhou'd have it than any other Per ſon. | 

D. Go on, | 

A. For if Jemmy had the Eflate on theſe Terms, he fpoul] live much hapfi:r 
and eaſier in France than he was here, as he was tormented by Law. for it 
was his Right, and he'd ſurrender it to him, (for he d d not value the 9 
raiher than Frank and Charles Anneſley, and theſe that were flriving to take 
it from him ſhould have it; and that he would fend for a Genileman to ti ach 


| 3 & him 


made it to Gzfordz-altho% he had not retained him as an Attorney, it not 
JE doing as I Have before mentioned, 4 neceſſary Inſtruction, nor what 


Knowledge of Giffard meeily as Attorney for the Defendant. Nothing that 


that there ſhould be à Suit actually depending. If I have an Apprehen- : 
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den ? 


 Perigds of Time in Writin 


care 05 it coſt him 10, oool. if he coul get the Plaintiff hanged; and you were 


in the County of Devon for ſome Years (a Dozen or Fourteen), and was 
thought a proper Perſon becauſe of that. 


* Pray now, did you inform yourſelf of the Nature of that Fact at 
any 


I collected Evidences, and drew the Brief. I have the Brief here. 
Did you ſee, or had you a Copy of, the Examinations upon which | 
the Indictment was found? 


ner, and took ſome Notes of my own at that Time, which I have with me. 
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een e | 
TOI 1585 dal him in els f © « conſiderable Titty | 0 
oe to conve with him in Fr med; 1 porbaprm sf $63. thuws 


id you ever fee-him _ — a Ted forty Finds. 
Can . ou re f . 
8 A. I teid * 
the Appeal 10 Fo Tyr 4 > 
as it b 8 vr Aer the 84 Aab elle Appeal Lt 


I believe it was both before and after; the Appeal Was ee 


Pig 10th of March, and he cohtinved iti that Reſobution till e. 
And, pray, what altered his Reſolution then? 

„ Why, on the firſt of Aa Mr: Huntnley had 
K on Saturday, às appears by the Indictment and Coroner's Inqueſt; 
© 8⁰ to Stains, And to inquire into Mair, and to collect the Evi- 
by and carry on the Proſecution, and to follow the Directions of Mr. 
Garden and Mr. Gordo; with the N of one Mr. Fans, who was a 
Surgeon ;' which T accordingly did. My Lord told me further, that I 
Would follow their Directions, and in oy ac ſmall Time _ perhaps 
75 or four Days) told me, That ihey bad tonſultad together, and attviſed bim 
not to be Jew to 7 tbith me, for that” it was nit 27 = him to appear 
in the P roſecution, for fear of its hurting him in the tons coming on 
between ith and thy Plat 
1 be eld get the Plain "hanged; for then he ſhould be raſy in his Title and 


fe. 


| After hi told yo u that 'm did not care if it coſt him 10,0008. # he 
la get the Faint hanged, for then he ſhould be eaſy in his Titles and 
Eſtates, vho laid out the May in —— on this rene of this 
unfortun te Man!? 
A. Money came privately from Mr. Fa Jo's oy Lord told we, e 
determined, as he was adviſed, not to appear in it but that 5 2 
Tim to Time, ts Myr: Jans, and Mr. Jans fho la, rom Time 10 
Ver that he had ordered him is provide Money'; and er I 
4 4 from him. 


85 Wee was Jan to m Lord 8. | 
His eee e CE and e brery | 
Thing for him, t 

eee 


Repeat trale this Tine when you firft had this Diſcourſe with the 

5 endant, of his defiring Mr. Aune ey to be ſent to. 
Hs Tore Time before the 10th of Afarch 1 1, we had the firſt Collo- 
Fir, ; we had the = hom at ſundry Times, berween the 7th of 

ctember 1741, and M. x Ao 

D. When was the firſt C:llopuium, as you call it? 
Tue firſt Time was ſome Time before the roch of March, 1741. 
. Where was Mr. Ame iliy at this Tine? 
I don't know, I never ſaw him at that Time. 
Do you know whether he was in the Kingdom of England or not? 
1 net tell. 1 believe he was. 
Do you know for What Purpoſe it was that my Lord ſaid theſe 


wh to oo Was it with an Intent that you ſhould apply to Mr. 


Anneslry !A. No, I don't believe it was. 
"WP Pray now, Sir, do you know of any Steps that were taken in order 
to this Accommodation that my Lord deſired? | 
28, 1 ws rt know of any, Sir. 
e ys Sir, how ſoon after this Toth of March 1741, was it, that 
PA this Prenchrrian with my Lord ? 
nr” Near about that Time; 1 cannot tell exattty. Frenchman he was 
not, 1 vis he was an Ji Gentleman, a Tenant's Son of my Lord's. | 
8 How ſoon was it that my Lord ſaid this after the 10th of —_ 
Near about the Time it was. 
Ge Had my Lord Mr. Hayes in the Houſe with him? 
He had him in the Houſe for that Purpoſe, of learning the French 
Tongue. | 


Did you ever hear any Thing of my Lord's applying for an Ac- 


A. It was very often talked in the Houſe, Sir, that one Mr. Paterſon 
and one Mr. Muc Kercher ſhould be ſent to. 
Do you know of any Steps that were taken towards an Accom modation? 
A. I know, of myſelf of no Steps in order to an accommodation, 
& © Sir, I ſee you have refreſhed your Memory with Papers and Memo- 
randums as to Periods of Time, are they of your on Hand-writing ? 
4. They afe, 
I ſhould be glad to now when it was that you put down thoſe 


A. Sir, I put down jg LA as they came on. I could ſhew you every 
Day where | was for ſeven Years laſt paſt. 
Ly Were they wrote about the Time the Tranſactions happened? 

I always did, ſince I was a Practitioner of the Law, keep a Day- 
book of every thing I did ; and the firſt thing I do in a Morning is, to ſet 
down the preceding Day's Work. 

' & You ſay, my Lord uſed ſome Words to this Purpoſe, that he did net 


the Azent, under Garden and Gordon, to carry on that Prolccuron? 
J. Twas. 
. How came you to be employed? 
The Reaſon I was ſent for was, that I had been a Coroner myſelf 


5 Did you go on with that Proſecution till there was a Verdict? 
I did, "Fog 


ime before the Trial came on ? 
1 I attended the Coroner's Inqueſt, Sir, and did inform myſelf of it. 


his Converſation R 1H 
ard, it was about Mich , when: hebad | 


| cond'Time for them hei he told me that he had eonſulted with Sir" 


fhroba Man ier, 
pon which, the ſecond of May, my 1 for mo, and ordered me 


and, 55, he att u ove Nfg ti e 


hang d:? A. I don t know any particular Anſwer that I made him. 


= — 
I was told that ir Thema, Reym 


1 ting; L applied to 


. 


him for them, — 1 —— to bim #6 


Ga on, and A Examinations er ee 16 ee "__ 

urt. ie e een en ; 
8 Were — Witneſſes * were examined dafore- ihe Can 

55 urt upbn the Frial ? em amoi 

Moſt of them were, and a many de. 0 2 yah, 4% 

Mere they not all — | = 
4 War pos te all were. A Matter of f People en nie 

rief framed from the of thoſe People thy 

Hove ® + 4 before the Coroner | M 
A. My Brief was framed from the — of Witneſs om fo 

wo m elf. Ee | 

* e did de Caſe appears for the moſt part, to- be th n 

= the Trial, as upon the Examinations Wan enn 

2 No, Sir, it differed-vaſtly,:  - — 

What was che finding on the Coroner's Io, * 

„ Wilful Murder. ( 

2 Recollect ſome one material Circumſtance wherein the bras F 

1 . on the Coroner's Inqueſt — 
as the Evidence on oroner's than ; i 

in —_ on the Trial ? 6 4 f bo oy 

4 

it w 

4 

Mo! 

A 

£ 

com 

# 


Ox. - 
: * N 


H. Yes, it was ſito gainſt Mr. Annesley, beeauſethe main Fides 
was taken off upon the * for Reaſons ·— 
* Had my Lord Ari ay e n off the main Erie 

Who then todlei it off ? 

It was the Priſoner who 0 it of. His Evidence KP rag: | 
invalid; his Evidence was given in Court, but his Evidence was d 
dited in Court by Reaſon oh Character; and theto m Tug Ra 
given for it in Court by a Witneſs. 

What was that Witneſs's Name ?-. Tewss ; Paul Kati 

Were there any Perſons produced upon that Tal to e 
of Paul Keating f--- A. Yes. "4 

Was Paul Keating for or againſt the Priſoner ? 

. He was for the Priſoner. 
9. Whe was the main:Witneſs that ſwore again the Pane an 
Trial *---F, It was Fobn Exgleftone. 
Q. Had you vo ap Con "pans with that Febn Earl, before the Te 


touching his Evi 
A. 1 had. pane t to md by eee chat keeps þ 
he varied from his Evidence that ** 


1 brte= Horſe in Piccadilly, 
before Sir Thomas Reynell. 

O. Was you preſent when he gave that Evidence 24.1 was not, 

& How do you knowit? 

It was declared ſo in Court, and you aſked me what paſſed in Com 
2. Tell us, whether this Fact, for which Mr. 4mesley was ne 
was 3 by Day or Night! : 
A. By Day. The Fact was committed at Staines. | | 
2, het Time of the Day was it ?---F. As it appeared . chefs 
— one or two o Clock in the Afternoon. | 
e Did it appear to have been done in a publick Place? 
In a Meadow. 

O.: Did it appear on the Trial, that there were any Number of be 
ſons preſent ? 
A. There were preſent, 4 Egg leftone, Fobn Fiſher, and one 7 
Betteſtworth, and one more, I think 5 
Were there any other of the Witneſſes that appeared on that Prof © Jam 
cution that were diſcredited on account of their Character, beſides Eggleflon? 2. 
A. There was a Variation in their Teſtimony, but that chey weredh Pound) 
credieed for their Character, I can't ſay. 


What Time was the Trial? paar ar 
The Trial, I believe, was the 14th of Fuly 1742. * I | 
75 What Time was the Coroner's Inqueit held ? 1 4. 
The 4th of May 1742. dirty \ 


2. Pray now, when my Lord Angl:fea ſaid to you, That be did nt R 
if it caſ him 10,0001. to git the Plaintiff hanged, did you underſtand thati 1 
was his Reſolution to deſtroy him if ne could ?---. I did, Sir. 


85 Did you adviſe my Lord Angleſeu not to carry on that Proſecutica mainin 
I did not adviſe him not to carry it on; I did not preſume to ur 1 
dertake to adviſe him. my Lor 

Did you ſay any thing in anſwer to my Lord, and what, when! A. N 
told you, he did not care F it coft him 10,0001. if he could get the Plant) \ 


2. Did you approve or diſapprove of his Expreſſions and Deſign toy 


8 
ere OS 


A. I was preſent at the Examination of the Witneſſes before the Coro- 


| might enjoy the Eitate eaſy and quiet. 


ther? A. I can't ſay that I did either. [ 
DH. Did not you go on as effectually after, with the Proſecution, asj V 
could ? A. I did, to be ſure, Sir. Indeed, I adviſed my Lord Aagh | E 
not to appear upon the Trial. Lord wi 
O. Since my Lord had told you, that he would agree with the Plat V 
tiff, and go to France, and diſappoint Charles Annesley, how came you u by t 
to tell him, that if he hanged this Pretender, it would truſtrate his Deng 4. N 
and the Expectations he had ? 9. V 
A. In anſwer to what you ſay (that if the Pretender, as you call b A. V. 
were hanged, there would be a greater Fund left than 2 or: Zoool. a rag ant * 
to go abroad with), it certainly would deſtroy that Project of gifapps 2.D 
ing - Meſf. Ann: s; but then it would put a greater Eftate in his X: D 
Pocket. . M 
©. Was not the Intention of the Proſecution todiſappoint the fer w 
A. No, the Intention was to put this Man out of the Way, th ance, 


9. When my Lord Angl:;ca ſaid, that he would not care if it colts 
10,002/. ſo he could get the Plaintiff hanged, did you apprehend I 
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bring about.the Death of the Plaintiff ?. I did. 


tharto bes thoſt wicked Orime f . 1 did. 


3 he 
Zn he did not care if it coſt him Ten thouſand Pounds to get 
de! Fhangg'? ont e C | neg) 


4 I'll took in my Diary. I cannot exactly tell you, Sir. The ge- 
«nd of My was the Day I was ſent for to my Lord, at the White Horſe 


zn Pitcailly.; and 
"ct teat: of" 


But I was not to 
undertake that bad Purpoſe. If there was any dirty Work, I was not con- 


. I do not know but I did. 1 do believe it, Sir: 


ecrned in it. 
'9. If you did believe this, I aſk you, how came you to engage in this 
Protecution without Objection 7. 4. I make a Diſtinction between car- 


rying on a Proſecution, and gre” the Death of a Man. 
5 How came you to make that Diſtinction? 
VI may as 


affe, How the Counſel came to plead the Cauſe ? 
Did you ever mention to any 
e T did not. 


of your Counſel, that my Lord made 
A. If you had told oy of them that my Lord made that Declaration, 
would they have appeared for you ? 
A. I can't tell whether they would or not. 
9 Do you believe any honeſt Man would? 
Ves, I believe they would, or elſe I would not have carried it on, 
Sir. And I do affure you, it is the only Cauſe I was concerned in at the 


Ol Bailey in my Life, and ſhall be the laſt. | 
ecuted Don't you believe, that my Lord's engaging in that Proſecution 


was, becauſe the Man ſet up a Title to his Eſtate, and not on account of 
his killing the Man at Staines ? | 
A. I believe it was; and believed it then, and do now. 
5 Do not you believe it was an unlawful Purpoſe ? 
cannot help that. I was employed by the Chureh-warden of 
$taimes to proſecute. I ſhould not have been concerned upon any Account 
whatſoever, had not I the Sanction of the Coroner's Inqueſt for Wilful 
Murder, which I thought a Juſtification of the Profecution, 
7 When was it that the Church- warden employed you ? 
The Bth of May, 1742. He wrote a Letter to me, Pray proſecute 


t Pole. © James Annefley, &c.” Signed Stephen Bolton. 
rlefle? 9. Was not this after my Lord declared he 2would ſpend Ten thouſand 
Puma to get him hang'd 9--- A. It was. 


9. Sir, I afk you, was there any Money given to any Witneſs to ap- 
pear and give Evidence ?---A. I don't know of any. | 

. What Sum was given for their Attendance ? 

About Half-a-Crown a Day for their Attendance, If there was any 
tirty Work, I knew nothing of it. | 

Are you paid your Bill of Coſts ?---F, Not all of it. 


How much does it come to ? 


maining due to me is Three hundred and Thirty Pounds. 
, : 7 there any body preſent, when you had this Converſation with 
my Lor 
A. No, I believe not; for we uſed to converſe together alone frequently. 
9. Was Mr. Fans ever preſent ?---A. No, never. 
I Was Thmp/en Gregory preſent when he went and brought you to 
my Lord 1-H. He came with me. 
9. Did he remain in the Room ?- -A. I believe he did, all that Night. 
9. Was this the 2d-of ay ?---A. Yes. 
& Had you that Dey any Diſcourſe about the Sum of Money that my 
Lord would ſpend f A. No, not that Day. 
9. Was it by your Advice and Directions that that Letter was ſent to 
you by the Church-warden of Staines ? 
A. No, it was by Garden's and Gordon's Advice. 
9. Was you privy to it ? 
A. Yes, | was. And this Letter was adviſed in order that the Defend- 
«nt * * not appear in the Proſecution. ; 
Vid not you know this was to give a Colour ?---A. I did. 
. Did 2 think this was for a good Purpoſe? 


from thenee that he would diſpoſe of that 10,000 1. 


| 


o 


: 
i 


71 4 2 3 
0 5 WS 4 LES, OY "AS oh $f 
* vi TX WW N TC. T4 
2s " 34 2 3; * * 


n N 
* 20 > *, 
PREY gh, OO Tv N 
N E ee RO ee SR Pk £3) FENG N00 20 1: 5 9 s 
r 2 8 ih $842; wy 2 Py my FE 0 FP. * 9 LEE © 3 N 2. ooh ON AG * Wan 
K n * > - 5 i 5 "Tix þ. N * * Rs \ E 0 * 1 3 * * \ 7 * 
, © 1 . * % "$f 1 \ l , oF ; F * x 
8 1 C . # q * * 5 1 = # ö 
; „ \ 2 5 4 . e 7 1 
> o " | os 4 3 \ 
: 7 by - N » : 9 
* 78 * 4 i "Y 4 ; . | 3 
No N ran OE ö 
nds . | ; ; 
— * 7 4 Y 
A 318 „ 
. 
» N 4. 


not appear in it; and the 
it, they thought 


pe 


| 
: 
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be paid < or Bill of Coſts ? 
A. 


- 
5 
3 * 
b : 


2 


Mr. Garden, Gordon, Fans, and Lord Angliſaa had a Conſultation, | 
eig nd it was thought proper that I ſhould have another Perſon to my Aſ- 
chat Stance, becauſe they would not appear, and my Inſtructions were, to ſend 


% 
: 


came to me to know if I knew any thing of this Matter, 
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this Order to tha Churehæ war e e ee would 
eaſon Was, that iF my Lord ſhould appear in 
it would be attended with il Conſequences. ER" © 
id you know at the time of the Trial that Mr., Inneiley intended to 
the Litle and Eſtate of Lord Außihſ f -A. It was reported he 
would, that he intended it; and this was,in order to prevent it. 
Do you know one Mr. Thomas Smith #---. Yes, Sir. 
„ defire to know, if Mr, Aunesly gets this Suit, whether you will 


o, Sir, if he gets it, I ſhall loſe every Shilling of it. 
Where do you ag WP 7 At one Parſans's in King-Street, : 
Are you acquainted. with Thomas Smith the Cabinet-Maker?. . 
A. I any very well acquainted with bin 
©. Had you any Diſcourſe with him about this Evidence that you have 
given To-day ?---4. I have had ſome Diſcourſe with him about it. 
Did not you tell him that you had been ill uſed and that that pro- 
voked you to give in this Evidence ? TFCCCCCC.( ROTS 1 25 CR 
No, I never did; for he knew that 1 had been ill uſed. . I will tell 
uw what I have ſaid. to him: That it was a wrong Step in my Lord; far this 
Bill of Gofts of mine would never have tome to Lebt, bad not I been obliged to fae 
my Right. Thaj my Lord filed a Bill in the Exchequer again me in Eng» 
land, to diſcloſe what Buſineſs Þ had done for him, and that 7 was obliged in _my 
Fuſtifocation to annex in & $hedule this my Bill of Goflss. 00 
V Did not you look upon my Lord Angl:ſea as your real Client in the 
Prolecution of the Plaintiff ? „ EW LE MAY of «00. 
A. He promiſed to pay me, but I did not look upon him as my immedi- 
ate 3 for my Lord told me he had directed Nr. Jans to employ me. 
Did you look upon Mr. Jans at this Time as your Client f e 
A. I did look upon him as my Client. 


VU Do not you believe that my Lord had theſe Diſcourſes with you ad 
his Attorn e eee © 2007 FH ION 


ey ? | Wy 
A. No, Fir; for I knew I was never to be coticerned in the Cauſe, 10 
55 In what Light then did you look upon that Diſcourſ ee 
I looked upon it to be > Diſcourls to me as a Friend, , "© . 
Was not the Diſcourſe with you on the 4th and 5th of May, as his 
Attorney or Solicitor ?- J. I looked upon him to be my Client. 
And therefore did ngt he look upon you as his Solicitor? ,, _ 
A. I cannot tell what he did. „ 7 25 
V Did he meet you as his Friend, or Solicitor? _ 
Sir, there was another Man with me. 8 
7 Were not you employed by him to ſee the Inqueſt 
I was. I wiſh 
that I am a diſhoneſt 8 | | 
15 How long have you been a Practitioner 4 
Lhave had a great many Clients in the Courſe of twenty and odd- Years: 
O. Do not you look upon it as a Rule of Prudence and Honour; Ar 
Attornies to keep religiouſly the Secrets of their Clients! 9 8 
A. I do, indeed. TO hog \ 
Q. Do not you think, that if a Solicitor or an Attorney diſcloſes theſe 
Secrets, he is a very bad Man f-. I think he is. 1 1 
35 And how came you to diſcloſe this Secret? N 
. I would not have diſcloſed this, if I had not been oblige d to do it; 
and the Reaſon which obliged me to do it, was, my Lord's ſiſing a Bill in 
the Exchequer to diſcloſe what Buſineſs I had done for him; when I was 
obliged to anſwer the Interrogatories I am now aſked. _ 9 


& You ſaid my Lord Angizſea was a very flaſhy Man in his Diſcourſe; 
did not you ſay ſo? . Yes. „ 5 
JÞ Is not he a Man ſubje& to Paſſion and Heat, and haſty and raſh in 
his Expreſſions? -H. He is. 9 1 
2. At the Time that he talked to you about giving up theſe Things to 
Jemmy, was not he chagrined, and in a Paſſion? „ 
A. He was far from being in a Paſſion, and aſked my Opinion whether 
it was proper for him to do it. 


> 


$ F 


„ 


ane 
you would produce any Perſon to attempt to prove 
an Ret,” 


o 


ol 


a not the Reaſon he gave this, that he did not value his Titles, 
and ſhould live eaſier in France -A. It was. | 3 
©, Was it a conſcientious Scruple, or his Deſire of Eaſe? | 
. I believe it was both. The Reaſon of it was, he was extremely 
angry with the Auneſſys, becauſe they pulled away Money too faſt from 
im. 
2. Was not this ſaid out of the Effect of 
out of Spleen to Charles Anneſley ? 
A. No, I believe he ſaid it for 
for the Cauſe then comin 
to be eaſy. 
Q. Was t 


” 


his Chagrin at this Time, or 


his own Sake, for his own Advantage ; 
g on with the preſent Plaintiff made him deſirous 


here any Intercourſe or Treaty ſet on foot between him and 


Mr. Annefley ?--- A. I cannot tell: I have anſwered that already, _ 
A. The Proſecution coſt Eight hundred Pounds: But the Total re- Marth 1741, 


Q: At the Time this Diſcourſe happened, about the roth of 
and ſeveral other Times, can you recollect whether any one was preſent ? 
A. None at all, Sir; we were conſtantly alone; but I heard Mr. Fans 
ſeveral times adviſe him to leave the three Kingdoms, | 
D In your Anſwer to the Bill in the Exchequer, did you inſert that 
Declaration that my Lord made to you ? 
= wag I wonder you would aſk that Queſtion; it has no relation to 
the Bill. 
5 Did you ever tell any Perſon that my Lord made that Declaration? 
. Yes, I have ſworn it before in London. 
: Before whom ?- -A. Before the Examiner, 
29. 3 you mention it at any other time before you were examined ? 
A. Yes. 
I To whom ? | 
Upon having the Copy of this Bill, the Managers of Mr, Auneſiy 
What Managers? 
. Mr. Kercher, Mr, Paterſon, and two or three more. 


Z Was you ſerved with a Subpana ?--- A. I have it here. 
g Ireland, and ſaid I muſt 


W here did you receive it ? 
Here, Sir. They applied to me to go to 
go; and ſaid, Will you give us the Troubje of ſending you a Subpana ? 
and I told them I would not give them the Trouble. 
| 2 Did 


* 1 
8 
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Inucbicore: Whether this Evidence has Subſtance and Strength in it, or 


That he got the Wench with Child, and made her ly i 
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A. Why, Sir, is not that 4 Force? If a Man applies to me, and ſays, 
he will fubpena me, muſt not L obey chat Subp nas 


. Did ot you ſay that you would not have given Evidence her, en- | bot about three Weeks after kis Brother's Death) emplay fore Bail 
V 


cept you had been forced te bi, 
Pry 


-@ Dig you ever hear ay Lan ee hay any Thing about the ſteal- 


ing of a Silver Spoon 
Him, was tranſported for Heal wga Silver Spoon. 
2 When did you hear that! en 
A. At the Time of the firſt Diſcourſe. between us. my 
9, Did you ever hear it more than onceeaeaeaeaeñß. 
4.. Yes; M im, 88 
I; Can you recollect any one Time of thoſe fifty. Times, and who. was 


13 & 


14 5 
. N 
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and the n , in 7 SE UG 20h *2 
Upon your Oath, did you ever, in any Converſation between my 
Lord Ang leſaa and you, hear my Lord ſay, that the Plaintiff was a Baſtard? 
A. I have. I r. heard him ſay, he was hit own Baſlard. I have 


heard him ſay, that he was his Brother's Ba/lard. 1 have heard him ſay, 


t upon his Brother, be- 
cauſe he was better able to maintain it than himſelf. „„ 7. 2 ys WF 
2. Did you hear him ſay that as often as you heard him ſpeak of the 
Silver Spoon ?: | | a ns od 0708 4 
A. That is not poſſible for me to charge my Memory with. I have 
heard him ſay both very often. When be ſaid he got him tranſported, he 
ſaid he flole the Silver Spoon. | | yas te eh, Wh 
©. Was anyone preſent when he ſaid this? 5 hs 
A. Yes, I will tell you one, Who ſaid he was in the Bed with her along 
with 1 ane REM: 5 i 4 12115 | „ 
©. Was 2 preſent : A. Rolph was preſent. | #18 
At what Place — . I believe in my Lord Angle/ea's Lodgings. * 
„Where A. In Londen; either there, or at a Tavern. | 
Who did you hear this from: A. I heard Rolpb ſay this. 


6 


Did he fit down at Table with you? 1 pF) 
I believe it was in the Morning, at my Lord's Lodgings in Bury- 
Street, at the Time of Breakfaſt, now I recollect me of it. 
DO. What was it my Lord ſaid then? 12 3 . 

I bat di you ſay to this, ſays he? Here is Rolph ſays, be was in the 
Bed at the fame Time, and knows the Pretender 1s a Baſtard. 2 
D. Was this when he mentioned the ſtealing the Silver Spoon? 

A. I believe it was at the ſame Time. F | 


The Evidence chſed fer the Phamtiff. 
Mr. Attorney General, (St. George Caulfield, Eſq.) opens the Defendant's 


| | Evidence, 905 
May it pleaſe your Lordſhip, and yeu Gentlemen of the Fury, 
I am Counſel for the Defendant, the Earl of Augleſea. You have heard 


4%, 3 
8 


a great deal of Evidence carried on for ſeveral Days, entirely taken up in 


the Examination of Witneſſes on the Part of the Plaintiff. 

It is neceſſary, before I mention the Nature of our Proofs, to take No- 
tice of the Method obſerved in producing the Evidence that has been al- 
ready given, in order to attend the Gentlemen of the other Side in the 
ſame Method. | 1575 

Though they were very ſenſible, that this Fact, if true, muſt admit of 
the cleareſt Proof in the Affirmative, yet, they were pleaſed to begin, as I 
thought, at a conkiderable Diſtance from the Point, and took up much 
Time in examining Witneſſes to ſhew, that it was probable, or at leaſt 
not improbable, that my Lady Altbam might have a Child, and gave Evi- 
dence, ſuch as it was, that my Lady A:tham had been with Child, and had 
one or two Miſcarriages before the. pretended Birth of the Plaintiff, 

They atterwards came more directly to the Queſtion, and called Wit- 


neſs to prove the actual Birth of the Plaintiff; that it was at Dunmaine, 


in the County of Weaford, in April or May 1715, (though one of their 
Witneſſes of the beſt Appearance ſwore it to be in September 1715, and 
ave very particular Reafons for it) that there were great Rejoicings, a 
publick Chriſteniag, who the Sponfors were, the nurſing, and bringing 
home again of the Child, when nurſed, to the Houſe of Dunmaine, and 
his Stay o_ with my Lord his Father, *til] about three Years old; this 
ſeems to me a material, and indeed the moſt material Part of the Cale ; the 
gory will therefore recollect the Inconſiſtencies and Contradictions of the 
itneſſes to theſe Facts, and judge of the Truth and Probability of the 
Evidence, by comparing the Nature of the Facts teſtified, with the Wit- 
nefles produced to prove them, how likely, how poſſible, that ſuch Per- 
ſons as theſe, and theſe alone, ſhould be able to prove a Fact of this 
Nature. | 
They proceeded afterwards to give an Account of this Child in the 
ſeyeral Places where my Lord Altbam had reſided after his Separation from 
my Lady; at Ainna, at Carrictduffe, and in Dublin, in the ſeveral Places 
where he lodged there, and I think one of the Witnzſſes produced, late 
laſt Night, gave ſome Account of him during my Lord's Reſidence at 


does not rather conſiſt of looſe Expreſſions, and the private Apprehenſions 
of People, who knew but very little of the Family, is a Matter that will 
be obſcrved upon by thoſe Gentlemen, whole Province it is, 

It was judged neceſſary, in the next Place, to ſhew, how this unfor- 
tunate, unoHending Child came to be forſaken and quite neglected by my 
Lord his Father; for they were ſenſible it would be proved, that my Lord 
conſidered him only as his Baſtard, and even doubted, whether he was 
juſtly laid to his Door; you remember what Sort of Witneſſes were called 
to give this Account, and what the Proof was. It is not my Buſineſs to 
make Obſervatians. | 

I cannot but think the Evidence that enſued was produced, and judged 
to be neceſſary, from a Couſciouſneſs, that all their former Proofs were in 
themſelves inſufficient to eſtabliſh this Fact; for after poſitive ſwearing, 
and ſo much of it, what Occaſion couid there be to enter into Evidence, 
that at moſt could induce but a Preſumption? But this Evidence was, it 
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A. thave heard my Lord Aigleſea ſay, that this Pretender, as he called 
e a a ſingle Witneſs to ſhew my Lord was ſo ſenſible of the Plaintiff's Right 
u 


1 canta recollect; but it was between the ch of December 1741, Earl confeſſed the.Eftate, and Honours, and all were the Plaintiff's Rig 
2. te 155 


Evidence; but how theſe Circumſtances and Facts have been proved, þ 


©. Was Relph one of the Company at the Tayern ?——A. He was, 23 


neſley, and the Heirs- Male of his Body. On the gth of December follows 


| dicils it remained a Matter of great Doubt, if the late Earl Arthur, al 
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ſeize this Boy, then publick in Town, and at Noon-Day to carry hm, 
Force on Ship-board, in order to be tranſported, and that my Lord why 
ſelf aflited in it. Rut you, Gentlemen, will.confider of the whole Poe 

whether it does not very Plaiply c 


as iq this Tranſaction; and judge, whe ot * 
tradict and refute jrſelf,, 30d ew, that this Perſon did of himſelf G 

and in the ufual, regular. Way procure. an Opportunity | going bre 
' without the leaſt Interpoſition on the Part of the Earl. hey then cage 


| for this is the Turn they. give it,. that taking Advantage of a Mis 

| that happened to befall Rim, his killing a Man by mere Accident, d 

Earl had him indicted and proſecuted for that Fact, in order to * 

| him capitally convicted, and fo to put him out of the Way 3 and W n! 

| clude all with a finiſhing Stroke, this fame Wiineſs tells you, that the 
\ 


and that he had a full Purpoſe to ſtrike up à Bargain with him. 

Earl did at all interpoſe in this Proſecution, it will be fie wn to you ig 
proper Time, that the Inference drawn from ſuch à Picte of Miſcondug 
is by no Means juſt; and we ſhall inſiſt, that the Winch being entity 
| unſupported as to this Fact, had, of his own ſhewing, too great a Shay 
in the Tranſaction, to be capable or deſerving of Credit, as to this, q 
any other Matter of Fact. OR et al ates el 
Ibis then, in a few Words, is the Scope and general Tendeney of thay 


TV wo on  pnck oa cc [Ja 5. 


whom, with what Circumſtances of Probability, and how juſt their Con. | 
cluſions, are Matters that might well deſerve the e eee of the 5 
Jury, though no Evidence was to be offered on out Part, by comparing 5 
it with what might be expected, and mult have been in their Paws: if the WW P, 
Fact really was, as they would now have it thought to be. 

We apprehend it vil be material to our Defence, before we enter in 


to 
| | other Proofs, to ſtate to your Lordſhip and the Jury the Pedigree of thy 2 
to 


Family, ſhortly to open ſome what of the Settlements in the Family, their 
Proſpects and Expectations, as well as the Circumſtances of the Fortune thi 


| in Poſſeſſion at the Time of this ſuppoſed Birth; which will fhew tha z * 


legitimate Son of my Lord Altham (ſuppoling there was a Deſire to conte of 
it, which is not pretended) muſt have been a Matter of fuch Notoriet 1 
"at the Proof of it at this Var could not poſſibly admit of the leaſt Bs. 
CU . | ö ee a . 
ED * the firſt Earl of ee, had a conſiderable Family Eſtate, 
and upon the Settlement of the Kingdom at the Tune of the Reſtors. 
tion made great Additions to it; his Credit at Court, and the Condition 
| of the Times, gave him, as it did to many others, an Opportunity fo ts 
do: this Eſtate, taken together, does, as I am informed, far exceed anq 
other now in the Kingdom: this Earl, 4:thur, had Iſſue five dons, Fama, 
Albam, afterwards created Lord Altham, Richard, Arthur, and Chart, 
On the Marriage of his eldeit Son James, with a Lady of the N aud 
Family, he ſettled the greateſt Part of his Eſtate in the uſual Manner, 
with Limitations over to his other Sons, and their Iſſue, ſucceſſively, in 
Tail Male, and ſoon after died. | | 
James, his eldeſt Son, allo died, leaving Iſſue of this Marriage, thr 
Sons, James, Fobn, and Arthur. | 
Altham, the ſecond Son of Arthur the firſt Earl, died without Ifſur, an 
his Honour devolved Yes | 
Upon Richard the third Son; and this Richard Lord A tham had Iſſus 
Arthur, late Lord Altham, and Richard, the preſent Earl of A. gleſca. 
Arthur, the fourth Son of the firſt Earl Arthur, died without! fe, and 
Charles, the fifth Son, died, leaving Iſſue Mr. Charles Annefley, whan 
we all know. 1 ä 
My Lord, James, the eldeſt Son of Earl James, and Grandſon to Ear 
Arthur, being in Poſſeſſion of the Honours and Eſtate of the Family, he 
levied Fines, and ſuffered Recoveries of a great Part of this Eftate, and 
in the Year 1701 made ſeveral Wills and Codicils diſpoſing of it. By the 
firſt of theſe Wills, dated May 14, 1701, after the Limitations to nn 
Brothers, on default of Iſſue-Male in them, he deviſed his Eſtate to hi 
Uncle Richard, Lord Altham, the Defcndant's Father, and the Heirs 
Male of his Body, and in default of ſuch Iſſue, to his Uncle Charl:s i 


— 


after recollecting that his Uncle Richard, Lord Alibam, died ſome litth 
Time before, he apprehended it would be wrong to let his Name ſtand in 
his Will, and therefore, in the Will of December, drew a Line acroſs bt 
Name, and inſtead of Richard, wrote over it Arthur, and then the Ls 
mitation ſtood to Arthur, Lord Atham, and the Heirs- Male of his Body; 
by which Alteration Richard, the younger Brother, the now Defendant, 
ſtood excluded from the Succeſſion. After this he made ſeveral Codicily 
which I have not read, but by ſome of them, the Will of the 14th of Mg 
is recited and eftabliſked, by others the altered Will that was in Dec nba 
but by the laſt of theſe Cogicils, the Will of May 14, 1701, is, as W 
anprehend, clearly ſet up and eſtabliſhed. This we ſhall ſhew, if ud 
admitted, from the Wills and Codicils that are now on the Table. 

Soon after this, Earl James died without Iſſue-Male; his Brother Fi 
alſo died without Ifſue-Male, and A thur the youngeſt Brother ſucceecd 
to the Honours and Eſtate, From this Confuſion in theſe Wills and U 


ing, he made another Will, and limited the Eſtate in the ſame Manner; 


the late Lord Alibam, ſhould both die without Iflue- Male, of which the 
was no Proſpect, who ſhould ſucceed to the Eſtate, whether the preled 
Earl, under the firſt Will of ay 1701,. or Mr. Charles Annefley, vn 
the altered Will in December 1701; but the general Opinion was, ad 
was the Apprehenſion of the late Earl himſelt, that the preſent Earls 
excluded. A Son of the late Lord A/ctham would have made this Queltd 
unneccfiary, for clearly he muſt have ſucceeded to theſe great Hon 
and to this vaſt Eſtate, Such a Son, and ſuch a Birth, muſt therefore® 
an Event, as of great Conſequence, ſo of great Notoriety ; how could! 
te unknown, or known only to juch as you have ſeen, in a Count! 
peopled, and, as I may fay, in the Midſt of their own Eſtates ? ; 

But it will appear further, that the late Lord Aham was poſleſſed ut 
ſelf of an Eſtate of about 12c0 l. a.Year; the Town of New Rs 
the Neighbourhood of Dunmaine, was Part of it; this Eſtate, on 


ſeems, withal very proper to captivate, and therefore it was they called 
Witneſſes to prove, that the Defendant, the Earl, did (not in any Hurry, 


Failure of Iſſue-Male in him, was to go, not to his Brother the 
ſendant, but to the late Lord Angleſca. It will appear, that this Eſtate, 
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8 5 1s | 
ee the Lord e ne 
Hani, and bis Fawily-Afﬀairs, made too much Noiſe in the World 


it poſfible;.,-T here is no:Pretence, that the late Earl was con- 


to ſu 
o him ſuch an Injury? In Policy, if from no better 


"My Lord, we ſhall ſhew it further in Proof, that the late Lord Alibam, 
far particular:Reaſons, was deſirous to have à Son, and would very great- 
have found dis Account in it, being in Remainder to the Ai gleſea El- 
rate z us L laid, bften in\Diftreſs for Money, one Method of raifing it was 
by the Sales of Reverſions of Parts ofthis Eſtate; the Validity of theſe | 
Giles depended; on his ſurviving the late Earl 4rthur.. Now upon his 
adviſing with Counſel, touching theſe intended Sales, we ſhall prove he 
was adviſed and-informed,.that theſe Sales, as Matters. toad, could pro- 
Jude but little Money, becauſe the Title depended on the Contingency. of 
his furviving the Ear}, who was judged the better Life of the two, as it 
really fell out. Hut if he had a Son, that ſomething worth while might 
be expected, becauſe then, by levying a Fine, the Eſtate would have 400d 
affured to the Purchaſer ſo long as there was Iſſue Male of his Body. This 
we {ball prove by a Gentleman of undoubted Veracity and Reputation. 
The e e on the other Side think, they have great Advantage 
aint us, that the Proof on our Part is in the Negative; the Obſerva- 
don is partly juſt, that it is much more eaſy to prove the Affirmative in 
any Queſtion of Fact; but they might carry it a little further; for as ſuch 
Proof is more eaſy, ſo it ought to be in proportion more clear and ſatisfac- 
+ But be that as it will, we apprehend this is a Fact of ſuch a Nature 
2s admits of Proof in the Negative, and that ſuch as may produce a full 
and clear Conviction ; for this Purpoſe, therefore, we ſhall now proceed 
to give an Account of my Lady Altham from the Time of her Arrival in 
this Kingdom in the Year 1713, by a Perſon who attended her Ee 
into the Kingdom, continued in her Service as Woman to her all the Time 
of her being here, I think was never a Week together from her, went 
back with her again, and continued in the ſame Service and Attendance, 
till my Lady's Death. This Witneſs will prove, that my Lady Althar 
was never with Child, never had any Miſcarriage that ſhe knows 
of; and that it ſhould be, and ſhe not know of it, is, I think, next 
to impoſſible. She will prove my Lady's Expreſſions of Concern up- 
on this Head, that ſhe had not the good Fortune to bring a Child 
to this Family: She will prove to you, that my Lady lived ſome Years | 
after her Lord, had an Account of his Death, of the late Lord Angle- 
ſea's going into Poſſeſſion of her Lord's Eſtate, and the preſent Earl's aſ- 
ſuming the Title of Altbam j that ſhe had at this Time Acceſs to the | 
Ducheſs of Buckingham, and other Perſons of Quality in England, and 
was in a lonely, diſconſolate Way ; but as to her ever having had a Son, 
complaining of any Injury done to this Son, that not one Syllable to this 
Purpoſe was heard to proceed from her. | EO men . 

e ſhall produce alſo one Thamas Relph, who was Butler to my Lord, 
and lived with him at the Time of this pretended Birth; my Lord's Gen- 
tleman likewiſe, and ſome other Servants of the better Sort, who were in 
the Family and Service at this Time; and they all agree in this, that my 
Lady was not with Child ; that there was.no Miſcarriage or Birth that they 
ever knew or heard of: and this, we apprehend, will be far better Evi- 
dence than that of Murphy, Laffan, or Doyle, becauſe theſe People teſtif 
1 * was properly within their Sphere, and muſt know, if there was ſuc 
2 Fact. | " | 

We ſhall produce Perſons of the beſt Condition in the Neighbourhood 
of Dunmaine, between whom and my Lord Altham there paſied a conſtant 
Intercourſe of Viſits, and with ſome of them you will find the Intimacy 
was 'very great: They have mentioned Mrs. Lambert as a Perſon ex- 
tremely intimate with my Lady ; we ſhall produce her, and her Huſband 
Mr. ver Lambert; he had ſet Dunmaine to my Lord, lived himſelf at 
Roſs ; his Dealing, as well as Neighbourhood and Acquaintance, gave him 
and his Lady great Opportunities of knowing more of his Family than 
many otbers. | | | 

e will call Colonel Palliſzr, and alſo his Son, who was unfortunately 
made the Pretence of the Separation, and from him you will have a 
full Account of that Matter ; and he will not only ſwear it, but ſhew you 
that what Laffan has teſtified is falſe. 1 L 

That I may not mention all as to this Point, we ſhall call, in the laſt 
Place, Mrs. Giffard, a Woman of an exemplary Life and Character; 
the will not only prove, as others, that there was no Child that ſhe ever 
heard of; but ſhe will prove further, that there being ſome Pretender's 
Men to be tried at the Aflizes at Hexferd, which were held in the Begin- 
ning of April 1715, and this being a Buſineſs of ſome Expectation, my 
Lord, my Lady, and ſeveral others, went to that Aſſizes; that my Lady 
was at all publick Places, and was in Court at the Trials of thoſe People: 
This was ſo near the Time of the pretended Birth, tis plain her being 
with Child, if fact, muſt be viſible and conſpicuous to all the World. 
This therefore will be proved by Mrs. Gifard, and ſhe will be corrobo- 
rated herein by many others. 1 74 

We ſhall alſo lay before you the frequent Declarations and Ex- 
preſſions, not only of my Lady, but of my Lord alſo, upon this Head. 

hey have likewiſe, on their Part, given ſome Evidence of this Kind; 
you will compare together the Witnelles, and what they ſay: We appre- 
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cerned in any e Scheme. If he knew of this Child, can it be ſup- 
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Witneſſes, and in their Power 
ſay the Wet-Nurſe only; can there be a ſtronger Inference than that whic 
| muſt of neceſſity be drawn from the keeping back this Woman? 
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] this Diſtance of Time; where the Omiſſion or AJdition, of a fingle 
Word might iovert_the. Whole Senſe. We think 35 that theſe 


Witneſles, if they knew and. believed ſo much, neither {aid nor did any | 
thing in PORE of it z and we. think thjs Conduct can only bee | 
counted. for, by their. not believing, their not laying any Streſs upon what 


they had; heard; and when we bave ſhewn all this, I can't but think, for 
my Part, that we might {afely reſt our Cale here... 
„But we ſhall go a great deal furthet, and give an Account of the Plain- 
tiff from. the Moment. of his Birth. When my Lady returned to Jreland, 
my Lord was at Dunmaine ;. he came to Town, they were reconciled, 
ſtayed. ſome time, and then they both went to Dunmaine, One Joan 
Farb was before, and at the Time of my Lady's coming to Dunmaine, 
itchen-maid there; and in a few Months ſhe appeared ſo big with Child, 
that it came to my Lady's Knowledge; upon which, ſhe was turned, off, | 
and went to her. Father's, who lived on the Land of Dunmaine, at à ver 
little Diſtance from the Houſe, , As my Lord, as well as others, had, it 
ſeems, given Cauſe, fo it was wiſely reſolved to make him the F ather of 
this Child. We ſhall ſhew the Birth, the Chriſtening, and Manner of 
Keeping this Child till the Separation of my Lady: We ſhall prove, that, 
on the Separation, the Child was ſuffered into the Houſe, and the School- 
ing of it, while my Lord lived at Dunmaine that the Pretence that Landy's 


Child died is falſe; that there was but this Child; that my Lord regarded 


it but little; that it was brought after him to Kinnea, Carrickduffe, and 


Dublin, and as it grew up gained ſome ground; but ſtil! treated, conſider- 


ed, and reputed as a Baſtard, and no other. This we ſhall prove in thoſe 


ſeveral Places, not by looſe Expreſſions, but by thoſe who knew my Lord 
and Family well: We ſhall prove to you the Reputation concerning him, 


hen at thoſe poor Schools that have been mentioned: We ſhall ſhew the 


Occaſion of my Lord's Neglect of him; that he was untowardly, vicious, 
and incorrigible; that he rambled down to Rojs, my Lord's Eſtate, where 
he and his Mother were well known, and was there treated and conſidered 
as my Lord's Baſtard by Landy and ſhew him after in Dublin, for a great 
Length of Time, in a poor Condition, yet known and reputed by ſuch as 
knew any. thing at all of him, to be my Lord's Baſtard ; that he himſelf 
pretended no other; and being aſked about his Parents, mentioned not only 
my Lord as his Father, but Landy alſo as his Mother. 
And we ſhall ſhew, in the laſt Place, while he was thus neglected, and 
in this Diſtreſs, that my Lady was in Dublin, knew of his Condition, and 
that her Diſlike of him was ſuch, that ſhe could not endure to hear him 
named; and: from Perſons of undoubted Character, and with whom.ſhe 
lodged and dieted here, it will appear, that, amidſt all her Complaints of 
Wrongs and Injuries, there never was the leaſt mention of any, with re- 
ſpect to a Son or Child that ſhe ever had. Her Silence upon this Head, 


at this Time, and under her Circumſtances, we Pe to be great 
U 


Evidence; but much more ſo after my Lord's Death, when ſhe ſaw one 
aſſume the Eſtate, and another the Honours of the Family. My Lord, 
we apprehend their Evidence, as to the ſpiriting away, and the Teſti- 
mony of Mrs. Gifard, when conſidered, is in Truth already anſwered ; 


but if thought to be neceſſary, I doubt not but we ſhall give you full Sa- 
tisfaction. CI 


You obſerve they don't produce Juan Landy, though in the Liſt of their 
e charge her to be the Mother, way 


Gentlemen, I ſhall trouble you no more, but proceed to prove what I 
have now ſtated, and indeed a great deal more.which has eſcaped my Me- 


mory; and when this is done, as we reſt aſſured that this Cauſe will be 


tried uninfluenced by any Conſiderations that have not a Tendency to 
prove the Matter in Iſſue, and that the Purchaſers from, and Creditors of 
the Family, and thoſe who have a Right to ſucceed to the Honours and 
Eſtate, will receive no Prejudice from Conſiderations that do not properly 
relate to the Caſe, and certainly have no Relation to them; ſo we do not 
doubt but you will put an End to this ſtrange Buſineſs, by finding ac- 


cording to our Plea, that the Defendant is not guilty of the Treſpaſs and 


Ejectment in the Declaration mentioned. 


be Names of the Witneſſes produced on the Part of the Defendant. 


1. Nicholas Leftus, Eſq. in the Queen's County, Eſq. 

2. Thomas Palliſer the Elder, 4. Aaron Lambert, Elg. 
Eſq *. 5. William Elms. 

3- Wm. Wall, of Maryborough 


[Here a Dialigus between Joan Laffan and William Elms. ] 


6. Mrs Anne Giffard. 19. Michael Downes, Eſq. 
(a) Mrs. Catherine Lambert. 20. Patrick Furlong. 
g. r. John Kerr. 21. (b) Arthur Herd. 
9. Mr. Thomas Palliſer 22. Henry Brown. 
Younger, | 23. Thomas Strong. 
10. Thomas Rolph x. 24. Thomas Barret. 
11. Owen Cavennagh of Kilcullen- 25. William Napper. 

- Bridge. . 26. George Brebon. | 
12. Anthony Dyer *. | 1 Elizabeth Mac Mullen. 
13. Mrs. MARY HEATH“. 5 Matthew Derenzay. 
14. Robert King, Eſq. Alderman 29. Dr. James Meddlicot. 

of Dubliu &. 30. Col. William Becket. 
15. Elizabeth Malloy. 31. Wintworth Harman, Eſq. 
16. Martha Netf. 32. Mr. Chriſtopher Stone. 


the 


bend there is little Streſs to be laid on this Part of their Proof, teſtified at 


2zainſt her Husband, is in High Treaſon.” 
The Plaintiff's Counſel waved the Queſtion. 


the Balance of his Account? He anſwered, I believe, if my Lord Ang 
were 7 11K. that this did not go to his Competency, but might to his Credit. 
OL | 


! which 
Bt in this Cauſe. And the Court were of Opinion the Witneſs might refuſe to anſwer the | ; Es 
{c) On the Examination of Matthew Derenzay, an Agent for Lord An A. he was asked, Whether, if my Lord Anglgſea loſt his Eſtate, he did not apprehend he ſhould 
f eſea has it upon Earth, he won't let me loſe a Shiking. | | 
The Counſel for the Plaintiff objected to this Witneſs, That be evas conſequently interefied in the Fate of this Cauſe, as he might loſe bis Agency, or Receiverſhip ; but the Court 


17. Anne N e 33. Mrs. Hannah Shaw. 
18. William Rowles. 


{a) Mrs. Catherine Lambert being asked, on her Croſs- Examination, if her Huſband did not put in an Anſwer to a Bill filed on her Behalf againſt Mr. Matthias Reilyez 
mſwered, Yes, he did. "Then was asked, L he to be believed on his Oath 5 The Defendant's Counſel objected, That the Queſtion is improper, and therefore not to be 
5 aiked ; and that a Woman ought not to give Evidence for or againſt her Husband, eſpecially where he is interefed.. Should ſhe anſwer this Queſtion, it might 
« Prejudice her own Cauſe. The Husband is not to be affected by any Declaration of his Wife, even upon her Oath ; and the only Inſtance where ſhe can be examined 


{b) On the Croſs-Examination of Arthur Herd, the Counſel for the Plaintiff asked the Witneſs, Whether be did not tell the Company that Lord-Altlam debauched Mi Gre- fee 39). 
Queſtion was objected to by the Defendant's Counſel, as it might ſubject the Witneſs to an Action, and tend to defame her, who was a Witneſs for the De- 


ueſtion; and the Witneſs refu/ed.s 
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Fus Witveſſes prove, that Eren of them" Need in wie Neri dee 
— _ "hdod of Dundlaine, . Lady Miba wits brougkt- to- bei of | when | | Be re RT ab or FD, 
0 they never A. It is very er u te do ſo ut chis Diſtance of Time, there dm 


poſed That Lady Aham went to the Azes at Wexford, in April, 1715, 
pofed, | ford, i — 5 715 
His Eſtate, arid. wilhed for a Son: Ochers, that Lady Hubem lived" two 


mall give her Evidence at full Length, with the Evidetice brough 
whole, 


5 55 —_ long did you live with my Lady after ſhe came over? 
3 | a 


5 never from her a Night but that Week. 


Day I know he was at Dunmaine, I am ſure of that. 


elſe to db it. 
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a Son} and viſited Lord and Lady Waben frequently 3' a 


heard Lady Aham Had a Son, or ever was with 


ſaw her with Child. Several Setvants of the Family ear; who lived } Dyer, my Ger N | 
with Lord Hlthan in the Year 171 all 1715, that they hever heard Lady | with us) Saugt, the Houſe-keeper, and there was Bf 
Mubam had a Son, ur ever was with Child; or that any Midwife was ſent | 
athers of Codmo- 
7m to go and fee their 


for, or any Chriftening, or any Bonfires. or any G 
| ood, or any Coach-toad for Lord and Lady | 
Child; and that there could be no Child born without their Knowledge : 
Others, that Lord Aubam had 4 Baſtard by Joon Landy, Which he called 
his Baſtard ; but they never heatd of zhy Son by His Tay. Others de- 


and ſtaid ſome * (which was about the Time it "was ne Was 
brought to-bed of a Son): Others, that Lord Aham would have been 
lad to have had a legitimate Son, becauſe he could have raifed Money on 


Years after my Lord, and never enquirediafter any Son of her's'; and that 
If there had been any ſuch, he wo | 
12007. per Anm. and my Lady müght have applied for the Guardianſhip 
of him, and had 'a good Allowance from my Lord Chancellor for the 
Truſt, which ſhe very much wanted, &c. But as the moſt material Witneſs 
for the DerzxDANT was Mrs. Heath (Lady Altham's ny we 
t to con- 
front Mrs. Heath; and then cloſe with the Judge's ſumming up of the 


pu Fri Wonne is. 
13. Mrs. Many HEATH. Db on 
25 ue to the Voir Dir. 

5 Do you know the Plaintiff, Mr. Janet Aanrriey Mrs. Heath. No. 


5 


„ Has he any Law-Svit With Jou . He filed à Bill againft 
me for the Effects of Lady Aubam. Thi 
2. At whoſe Suit f=—#, At Mr. FA 
. Have you any of the Effects of Lady Altham in your Hahds? 

e Queſtion is objected to by the Defendant's Counſel, who ſay, that 


the Adminiſtrator will have the Righr'to recover them, let this Cauſe 


go which Way it will; and the Effects are no way relative to the 
real Eftate which is how in Diſpute. ap aan 
| The Witneſs fworn in Chief. | 
2. Did you know Arthur late Lord Fithan and his Lady ? 
Mrs. Heath. Yes, very well. 5 
L. What Time did you firſt become acquainted with the one or other 
of them ?—— A. I have known them a great many Years. h 
©. Were you in any Service in that Family? 
A. Never till the Time of m * to Ireland. 
| 5 When was that! — Z. In the Year 1713. 


At what Time ? | 750 
In Oeber I came over with my Lady as her Woman. 


ived with her to the Day of her Death, 
2. When was the Day of her Death? 
. I cart juſtly tell; it was ſome time in October, 1729, 
9. Duting that whole Courſe of Time, was you ever out of her Ser- 
vice. 4. Never out of her Service. 
+ Did you conſtantly reſide with her as her Woman? 


I was one Week from her in Ireland. nas 
„What Time was that ?— 4. When I come on further, I can tell you. 

9, Do you not remember that you were longer abſent from her? 
Not in Ireland, nor one Day, except ſhe was out a-viſiting, I was 


Yes, I do. | 

9, Do you remember who lived at Dunmaine? Did my Lord and Lady 
Alithatn live there? J. Yes, we went down there. 

55 At what Time, Madam? | 

We got down to Dunmaine the Chri/lmas-Eve after we came over. 

35 How long did my Lord and Lady reſide together at Dunmaine ? 
A. My Lord did come up, but I can't tell juſtly whether it was in 
May or Fune following; but I know he was there in April: He came to 
Dublin himſelf, and left my Lady and I at Dunmaine, Upon St. George's 


I Do you know a Place called Dunmaine in this Kingdom? 
Y 


Q. How loug in the whole did they live together at Dunmaine?—F. About 
three Years and two Months, to the beſt of my Remembrance. 
. Do you remember in what Month they parted 7— J. In February, 
In what Year? — A. I call it 1716-17. | 
Had my Lady a Child at Dunmaine ? 
A Child! never had, nor never was with Child; I never had Rea- 
ſon to think ſhe was with Child all the while I lived with her, 
J Who dreſſed and undrefſed my Lady ? 
« I always did, except the Week I was abſent ; while ſhe was at Dun- 
maine I always put her to Bed, and attended her at her Riſing in the 
Morning; for ſhe was ſuch a Woman, ſhe would not permit any body 


D. Could ſhe then ever be with Child, or have a big Belly, unknown 
to you ? —— A. No, never. 
I: Was not you at Dunmaine at the Time of the Separation? 
. Yes, to be ſure. 
©. To what Place did ſhe go when they parted ?. 
A. We went to one Capt, Butler's, in Roſs. 
_ ©, Did you go with her ?— 4: Yes, I went with her in a four-wheeled 
Chaiſe and a Pair of Horſes. | 
85 Did you get to Roſs the ſame Day ? 
A. Yes, at Night, dark Night; for my Lady made it as late as ſhe 
could; for ſhe had no Mind to be ſeen coming in. 
55 Can you remember the particular Day this happened? 
. To the beſt of my Remembrance, it was on the 3d of February; 
but it was on a Sunday, I am poſitive. 
. Did you live any Time there, and how long ? 
We lived about four Years in Refs, to the beſt of my Remembrance. 
O. Did my Lord and Lady come together again within that Period of 
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d, or that they erer] fo many. There i Mr. Rajph-as the Bucler, and there was Mr. 4 


4 have been entitled to 'an Eftate of | Lord's Brother, and ſome the 


4 Subpana given me in Eng ltnd. 


A. A little Diftance. 


IP 1 * 98 74 
l 8 9 l 
came-down to Danmai. 6 l B 


nmdgine ? | 


Lord's Gentleman f there was une (I believe went dow. 
lertael, 'but whe. 
his Sitname was," 1 can't tell, but be was Cook, and there was Jug 
Landythat was the Kitchen-maid, big wir Child. 

BY; At what Time f. When we came down, my Lord, a R 
of Sculllen under the Cook. e > 
Di you vbſerve-her to be with Child 
When we went down firſt, I went up to the Room to n Livy 
and Toon after I eame down to ſpeak to the Houſe-keeper; and 1 tum 
about and ſaw this Woman with Child; bet, ſays Þ to the Hou, 
keeper, un gi Mui big with Gbild Ive { Ta, ſays the, n G 
tas bere ſome time age, vnd his Ser uam got 1% Bed to ber, andl got ber wa 


| 


Child, This was what I heard that Day; and the nent it was buꝛza 
about "that it was my Lord that got the Child, and forme ſaid my 

| Boy, and feveral of the Servants bad ti | 
do wich her. This is what they told me, it was the Talk about the Fami 2 
2. Give an Account what became of this Jem Landy afterwards, 


A She did two or three Months, till the'Houſe-keeper' was afraid t 
keep her any longer, till we were afraid the would cry out; and then be 
went to n never faw. her there; but 1 knew he lim 
7 Dia er e : „ or was ſhe turned out? 
F. I car'tt n en e hn 
3 Did you know of any Child this Wombn was delivered of? 
— T 
3 Wen ! di fo ned nd ty 1 
J. I Tpoke to the Conctiman's Wife to bid her bring it up to the Gap 
that I tight ſee it; und accordingly ſhe did, and it was in Blanket. then, 
, Who brought the Child ?-=#. Fuggy Lunay herſelf brought it. 
9. About what Age might the Chiſd be at that Time? / 
a, any. VSA... ⅛ „„ 
a 55 Had this Child any tolerable Clonths on it?: 
A. The Neckcloth it had on was what I gave it, it was a Cambrick 
one, and a very fine one; I brought it from Eugland ainong my own 
— and the Child was in 4 cledh Blanket, and I gave her ſcvemi 
other Things. 14! TITS 0 
9, How cv it to paſs, e did nat rather direct that the Child 
| ſhould be brought to Dumnaine- Houſe, than tu that Gate??? 
A. I would not 3 Houſe. 1 | 
| Pers mal 5 Eo 0733p; 64 
A. Becauſe I would not have my Lord or Lady know any thing of it. 
| 3 What 8 Reaſon for ſeeing che Child??? 
A. To know who it was le.. e ;h ai 
He far was that Gate you mentioned from the Houſe? . 


erregen 


2 
A 


2. What was your Reaſon for ſeeing it there? ee 
| FA. I did at care my Lady ſhould ænow any Thing about it. My Lady 
would not care the Child ſhould be broyght into the Hauſe. 
| Oi Was there ever a Child either chriſtened or living at that Houfp 
| white you were at Dunmaine p H. No, never. | 7 
Did my Lady ever talk to you any Thing of her being with 
_ Child, or having had a Child, during chat Time 7A. No, never a Work 
. Ladies ſometimes talk to Women in your Situation; had you aty ; 
Diſcourſe ever with my Lady about having Children, and what was tha WF then 
Diſcourſe ? —— X. Ves, Sir, my Lady often wiſhed ſhe had a Child, on WW and t. 
Account of a Quarrel ſhe had with Mr. ng x. = 9. 
3 Pray give an Account of that Quurrel. | 2 
. I don't know how the c__ began; but ſhe cime up one Day . 4. 
ter Dinner, and was crying. 1 aſked her, whit was the Matter with het rack d 
Ladyfhip ? She ſaid, Thi 3 below, meaning the Defendant, had fait, 5 
he wiſhed ſhe might neuer have a Ghild ; and my Lady faid, ſhe wiſhed ſhe mlt 
but have a Child to inherit, and ſbe did not care if ſbe was to die the next Hur. 
2. You ſaid, you had been an entire Week abſent fron my Lady; and 
no more; give an Account of that Week's Abſence, and the Occation of 
it; was it while you lived at Dunmaine ?f—— f. My Lady was in Dalia 
the Week I was from her; I left my Lady in Dublin, and went to Dan 
maine; I was never a Night from her in Dunmaine. 
Q. Do you recolle& how long that Quarrel was after you went to Bu- 
maine? A. Not very long. 
I Was it before they came to Dublin ? 1 
| Ves, it was; this Quarrel was ſome little Time after our going 
down, and Mr. Auneſſey upon it left the Houſe, and went to Dutiin. 
Q: Do you remember, during your Service, that ever you were at the 
Town of Wexford F———A. Yes. 
4 2. Give an Account at what Time, and on what Occaſion you went 
ere, | x ' 
A. My Lady went there to hear the Trials at the Aſſizes, and it 
was about the — Men, as they were called; and my Lady wl 
me that there was one Malſb tried, and how handſomely he pleaded bn 
own Cauſe, and the Defence he made; and there was one Mr, 
who was picked up in the Court at that Time, and tried. 
IJ Can you recolle& yourſelf the Time of the Year ? 5 
I know we came to Dublin the May after; and what I remember i 
for is, that it was King George the Firſt's Birth-day that we were in Z 
lin in May; and I remember it for this Reaſon, that there were Fi 
works in the Cuſtom-houſe Yard, and this preſent Lord Angle/ca, that un 
Mr. Aungſtey then, had Lodgings juſt oppoſite to it, and we went to l 
LOTS to ſee the Fireworks. | 
5 id my Lady go to Mr. Anneſley's 2 
J. She did, my Lord, and my Lord and 1. | Wn 
2; Do you know what Day of that Month was the Birth-day of King 
George the Firſt? bk 
A. L can't tell whether it is the 28th or 30th ; I know there is the & 
fleration next to it; but I don't know which it is, the Day before or alt 
Recolle& how long a Time before your going to Dublin was it li 


Time? 4. No, never. I don't know whether ſhe ever ſaw him. | 
I Wermut dena. — +. 


1 * >» 


| you were at Wexford? 
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Butler did not come home for three or four Days after. 


: 8 During the time that you lived at Dunmaine, had the any other 


A. No, never, for we had no Child. 
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4 1 . not wag! indeed. 1 can'e recolle& : I'tnow we ret 10 
ſome time before the Birth-day; ; 1 don't know, about a Fortnight, | 
"V. But what time from your Return from Wexford Aſſizes, did you 


n? 
. Fol what time the Ares were, not I, for] don't cen. 
ber he Month you 5 the Seaſon of the Year EE. 
4 Yes. I'know.it-was the Spring, and I know it was « lie before 
we came t© Dublin. that the Aﬀizes were, 
n was the Company that went at that time to mur 
with your: Family. 
1. "Mrs. Giffard went in the Chariot with my Lady, my Lord went 
on Horſcback, and I went on Horſeback, and Rolpb went on Hor 
and Mrs. G ter on Horſeback, but what her Name was I cannot | 
1 but hat other Servants + ee tell; and there were ue | 
more m_ I don't know. - | 
you remember any other Servants that went? 
* No, 3 "the Coschman, one Weed, and the Pollion, one | 


2 You ay, you find ar Bie ut the ane of this unfortunate 


Sep aration 2 bid did. 

2 Give an Account of the Occaſion of that Separation. ; 

A. On'Saturdey Night, my Lord ſaid, be wou!ld:go out ſomewhere % ain, 
ge next Day, but I — t know ne indeed; but my Lady begg'd of 
him net to x, for ſhe hated he ſhould be out on a er but he ſaid, 
he would go; and accordingly on Sunday Morning he did go from the 
Houſe z and I heard a Noiſe, and was/going down Stairs to ſee What was 
the matter, and I met my Lord * up with his Sword in his Hand, 
and he (aid; Heath, I have found Tom Palliſer ia Bai with my Wifi. I 


— — 


ſaid, It was im eels, © and that he was 8 n Satt of Villains" upon 
1 


that, my Lord ſaid, She hem ge ont « 
for one Mr. Welman from Roſs, and 


lieve, to turn my Lady out; but ſhe 
Room in the Houſe, and be-nerded net come near her, till ſbe wrote tu my Lord 
Duke; but he would not 5 ber; but he bauled her: aut of Bed, and I 
adviſed her to come out : n which we packed up ſome Thi and 
went into the four-wheel'd 5 — aiſe, and I believe it was <duſkiſh wy we! 
went out, and it-was Night when we. got into Rai. 1 
5 Was there any thing happened to you when you wenne 2 | 
. Tal vanes my Lady into the Chaiſe, 1 * 

as there any Child br Ay to take reer m Lady | 

7 O no! no C Child, A 1 | 

9. Who was in the- Chaiſe-with: her? hey | | 

F} was, my Lord; ſhe got in firſt, and I aſide. her directly. | 

Did you (Grow Joon Laffan reli Yes, I _ | „ 

: During. your Reſidence at Mr. Butler's n Roſs, was there any 
Child that my Lady received in that Houſe as her Child ? { 
A. No, no ſuch thing. 

55 How long did you live at Mr. Butler's ? 

We were not long at Captain Butler's. 

75 Was he and his Family at home when you went there? 

There was Nobody at home but the Servants: Mrs. Butler 5 
Captain Butler were out of Town; there was one Mr. Waſal chat was 
Clerk to the Captain, and he ſent a Man and Horſe to let Mrs. Butler know 
that we were there, and ſhe came home the next Day; but Captain 


upon that, he ſent 
e eame and 2 my Lord, I be- 


KRecollect the ſeveral Places in which my Lady lodged at R.. 

A. I believe the ſtayed two Months or more at -Captain'Butler's, and 

then we went to one Mr. Wright's, and then we went to one Mr. * 83 
and there we ſtaid till we eame to Dublin. 

1957 During this time, was thete any Child Af wh to my Lady as her 


4. No, never was; ſhe had no Child. I can ſay no more, if they 
rack'd me to Death. 

Did you know one Jean Ldffan f——A. Yes, I did. | 
. What was ſhe ?!——A. She was what we call Houſe- maid. | 
Was it her Buſineſs to clean the Rooms? 
Ves, to waſh the Roems, and make the Beds. 1 
What time did ſhe eorhe to live at Dunmaine ? | 
Three or four Months'before my Lord and Lady parted. 


Employment in the Family ? 
A. No other, except ſhe'went to the Laundry, when the Buſineſs was 
done in the Houſe, and help'd the Laundry-maid to waſh, 
9. Who was Laundry-maid at this time ? 
A. " tell, we had rr 
id :nutſe- any Child before the Separation? 
No, we — Child for her to dry-nurſe. | | 
9. Did you ever ſee a Child in the Hands or Care of Jean Loffan 
While the was at Dunmaine Houſe ? 


> 0 you know one Edward Lutwyche, a ghoe- maker at Roſs ? 
Fre 1 don't know any thing of him, 
Who made your Lady's 8hoes at Roſs ?-- A. I don't know, indeed. | 
Do you know of her buying any Shoes whilſt ſhe lived there ? 
don't remember ſhe did. | 
What fort of Shoes did her Ladyſhip uſually wear ? 
45 She wore braided Shoes. 
Of what Colour? 
Several Colours, and ſeveral Pair of Shoes, I cannot tell what. 
9. Do you remember her ever beſpeaking a pair of Shoes for a little 
Boy !—— 4, That I'm ſure ſhe never did. 
5 Had ſhe a Pair of white Damaſt Shoes at Roſs ? 
She never had, while Tliv'd with her. 
Can you recollect what Perſons were preſent when you ſaw ny | 
Lord come up Stairs with his Sword in his Hand? 
A. Indeed, I don't khow any. 
Where did you remove to from Roſs ? 
We came to one Mr. Cavenagb's, in a Place called Stable Yard, 1 
think they call it ſo, in Mary's Lane. 
There you came to a Lodging? A. Yes, and boarded there, 
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. 
| 
i» 2. What was re ole} An othecary i in Charles-Street. 
Did you lodge and board there N Both. 
. How long might you ſtay there ? Fart RN, 
I cannot tell ; from thence we went to one Mrs. Mac Mullen's, 1 


1 { don! t know. what the Street is, I think it is 7%“ Square in Mount, ath- 


Street, it turns up by Mr. King's, and there we were a little while, two 
Months or more, before we went over to England. 
Zy Can you recollect in what Year you went to Englind ? 
| 8 "can, in the year 1724. 
, 7 what Month ;. I believe about September. | 
Before Lady Altham went to Mr. King's, the e d you, or 
-any other Perſon, look d out fbr other Lodgings ?+ 
A. Ves, went ſomewhere upon the Quay, but I don't THEN whoſe 


>| Houſe it was. 


Did yu ſee the Owner. of that Houſe A. Yes, it was a Woman. 
No you recollect her Name ? H. No. 
„ Did pb come to any Agreement? 
Ves, I gave her a Piſtole in earneſt; but . we did not like 
the Place, — U went and told her ſo, that the Doctor did not like my 
Lady ſhould live pon the Quay, and ſhe gave me the Piſtole again. : 
35 Did ou ever ſee that Woman afterwards? | 7 

Never, to my Knowledge. 

8 Did my Lady ever tell you, that ſhe ſaw that Perſon ? 

My Lay never did ſee her in her Life, for my Lady never know 


any N of her, and never did ſpeak to her, to my . 
2 urin our Lady's Reſidente either at Cavenagh's, or King's, or 
Mrs. Mac n's, did any Boy viſit or wait upon her, as her Child t 


4. No, never, nor they could not. 
2. Did any other Perſon go with you, when you went to ee this 
Gentlewoman about the Lodgings ? 0 
A. One Mr. Mac Mullen went with me. 
What was he J. He dealt in Linens. 65. Wy 
Did any Servant of Lady Altham's go wit you? A. No. 
Did you ever hear or know any thing of this ſame Boy, that you 
yu” was re Lanch's Child, from the time you left Dunmaine ? 6 
A. No, I never troubled my Head after him. 
. Did you ever hear that he was in Dublin? 
I had heard that my Lord had took him; but I know nothing of 


Do . whether my Lord Altbam was alive when you went 


to England P——A, I heard he was alive. 


Had you any Account afterwards of his Death? 
I had a Letter from Mrs. Mac Mullen, giving me an Account that 
he did die. N 
Z W hat was the Purport of that- Letter ? 
I havethe Letter in my Pocket. 
1 Did you communicate that Account to br baby + 
[bated directly and ſhewed her the Letter. 
How ſoon after you received this Letter was it that you gave her 
the Account AH. I went directly and ſhewed the Letter to her. 

2: What happened upon that? Bie my Lady make any Reflections 
upon that Affair — A, She ſaid nothing at all. 

I; Had your Lady any Fortune come to her upon the Death of het 
Huſband ? 

A. No, the Eftate went to the late Lord Angleſea, ſhe not having a 
Jointure ſettled upon her; had ſhe a Child, the Aitham Eſtate would have 
come to it. 

85 Did my Lady know that this Eſtate went to the Earl of Angleſea ? 

My Lady told it me, or elſe I ſhould not have known it ; I had al! 
my i ds of it from her, otherwiſe I ſhould not have known it. 
When was it. you had that Diſcourſe ; before, or after, my Lord's 
Deach 2 4, Both before the Account of his Death came, and after. 
55 Did you acquaint my Lady Altham of the Purport of that Letter ? 
directly went up Stairs, and ſhew'd her the Letter as ſoon as I had 
read it. 

3: When did my Lady-Altham die? 

She dy'd in Oclober, 1729; ſhe has been dead fourteen years laſt 
4.8 

DO. Had my Lady any Account how, and where my Lord was buried, 
and any Circumſtanees relating to it! 

A. No more than what is in this Letter. 

55 Did ſhe go into Mourning ? 

No, ſhe made no Mourning, ſhe was in Mourning at that time. 

I What Sort of Mourning ? 

A Norwich Crape that the had had for my Lord Dute, and which 
ſhe made a Night-gown of when King George the firſt died, 

. Were there any further Particulars in the Letter ? 

She told in the Letter, that my Lord died, and was miſerably poor. 

Did you communicate the whole Contents of that Letter to Lady. 
4 ? A. Ves, I did. 

9. Had ſhe any Diſcourſe with you, or did ſhe make any Obſerva- 
tions touching any Part of the Contents of that Letter? 

A. I do not know any thin os that the ſaid: ſhe took no Notice of it, 
but ſhe read the Letter as well as! 

9. Was there any Converſation between you, about any other Perſon 
mentioned in that Letter beſides my Lord her Huſband ? 

A. No, ſhe made no Reflection upon it, nor ſaid any thing. 

Had my Lady any Maintenance or Allowance from my Lord after 
their Separation ?---4. No, my Lord never ſent her a Farthing. 

2, Who ſupported her then ?—— 4, My Lord Duke. 

O. What Allowance did he give her ? 

A. There was 1200 J. Remainder of her Fortune in the Duke's Hands, 
for which he allowed her 80 J. a Year, gave her 201 a Year more, and 
when he died left her 100 J. a Year. 

2 Do you know a Gentleman whoſe Name is Mac Kercher ? 

He was once with me. 
I: Should you know him now if you ſhould ſee him? Look about. 
That is the Gentleman I am ſure (pointing to Mr. Mac Locher); 3 


ka told me his Name was fo, 
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rok he, if” dead, m 
wr, ſays he, if you were dead, 
2 2 fo ſure as you. ate alive, . 
Kir, I am e, ag ee N 


Doors, and would 4 for a Theuſand Pounds that be had not ſcen me; 
Lord Angleſea would loſe bis Eſtate and 
. would be ſuch bloody Sturaring. Says I, 
1 aſſure you my Lady had not a 
1 dv net 


Ch. "He" faid, Madam, for what J have been.at the Charge 
and. Lady 


value, And I told him father,” Do you ſuppoſe, Sir, if et 
bad Bad a Child born to ſurh an flute, thot they would oh have him y 75 8 | 
He ſaid, That they lived in a Crump Feng where: no; Regifter is kept; an 
could not have | it done. © But 1 told gain, Could he ſuppoſ⸗ if they had — 
4 Terk born Heir te ſuch ue, that thy would not have bad bis | irth . 


OS mix ou acquaint lr. Mac Kerchur at the Time of this Diſcourſe, 
er to Ber, him this Letter of Mrs. Mac Mullens? a | 
A. Tes; and he told me, that Juggy Landy dig not ary that he bad a 
2 my Tord, but that it died young. 

id Mr. Mac Kercher make any Application in a relation to your] 


3 Evidence? A. There was not No 8 tid g & 4 
o, he not; or ela 


"Did he promiſe you any thing? -A. 
i by would bude 1. farther to fay to them. 
When you returned to Dublin, after the Aﬀfizes at Wexford, where 
did La Altbam lodge in this Tewn 4. At Mrs. Vice s. | 
Wer was * 4. In Eſex- Street. E, 
Did you know one Mr. Maurice Anneiley ?—A. Yes. 
What Family had he? 
There were three Daughters that uſed to come to viſit my 114%. 
Name them. 
One was named Cherry, one was named Sarah, and the other Dorothy. 
Did you hear of Mrs. Cherry's deing married to AY one ſince ? 
es | 
9, To whom 4 1 did not hear to whom. | 
Was not her Name Blake ?--- 4. I don t know, L never r ſav her after. 
Did they viſit as Relations? | 
They did, and were Relations to my Lord. | 
What Condition was your Lady in when ſhe lodged at Mrs. LF ice „ 
with Child ?---#. No, ſhe was not. 
rt you ever hear of any Miſcarriage at that Time? 
? Never while I lived with her. a 
Did your Lady at any Time keep her Bed at Mrs. Vic“s ? 
I do not know; ſhe might lie a-bed a Day or ſo. 
. Did you ever tell any body that ſhe miſcarried ? 
. No, i never did. | 
Or that ſhe was with Child ?---4. No, never. 
Had ſhe any particular kind of Shoes or Slippers Pa whic me 
was wy — 2A. Nene particlr 
Was there any Woman-Servant in the Houſe of the Name of Mac 
Comal ? -A. Yes, Mrs. Vice's Maid, one Catherine. 
3 Did you ever tell her that your Lady miſcarried ? 
Never; I never had any Converſation with her in my Life. 
Did you ever tell her any thing relating to your Lady as a Piece of 
News -A. No, never. 
Did you know one Alice Bates, a Servant of Mrs. Briſcoe ? 
'There was one Ally, that waited on Mrs. Briſcoe's Mother, but what 
her Name was I cannot tell. 
2 Had you any Diſcourſe with her of my Lady s being with Child? 
A. No, never, for we were not ſo long in Brijcee's Houſe. 
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Had ſhe Acceſs to my Lady Altham, did the uſe to viſit her? 
. Viſit my Lady! I never ſaw her out of Captain Briſcoe s Houſe. 
; DT by never ſee her put her Hand upon my Lady's Belly ? 
3 never did. 
9. Do you remember Alice Bates's going at any Time in a Sedan- 
„Chair to ſee my Lady at Vice's ? 
A. No, nor I do not know that ever I ſaw her at Mrs. Vice's. 
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that I ſhould not forget it. y 2 ä En nt m bac e ling the Th ; 
Ar You Geral de ve 474 He meek Ip be we [they were there?---A. No, cher ll. not « 
W paſſed between you at that Vit?! — —— G the Houſe of timed, 4 
When he firſt came in, he was. at Stranger to mes ge my Fa. or any thing concerning them N g 
dons and ſaid he came to'aſk ine ſoine Queſtions about y Alam, A. I remember, when we Sine +6 Dont thu thre ens 958 | 5 
E 9 had. ever a Gb F told him, Sb never had. in. 26 1 lied Cups and Sawöbers that hal very ugly; nasty Y Logo them, 1 = 
"7 could take my 0 Then be told me, ho this Mr. Hnntsley Figures, and my Lady never — 85 to have ee ke! 3 but-one "the 2 
ended to him by two Lieutenants, one of their Names was | Houle-keeper had ſoine of the Savgeers to pd Beſert on, ET oy 
pſon, but the other I do not know; and then be told me happened ſome Words at the Table, and wy: bee chem wk a 
nt and that he, Mor Kerehery gave him Tes Guineas ; | Grand, as I was told: 7 72 
told him he had no Lodgi and did not know | - Did thkt cauſe anx\Deight Ti oof Line 1444 No, none at fl. ö 
BEM to 2 ond... e ſaid his Houſe mb ſmall 1 if he would lodge Did you ever call Mrs. 75 eve and her Daughter 6ut .of- AY an 5 
with him he might; and ſhould'be welcome, and. took bim in. He then tellthem: that my Lady was v 22 No, I nevef * 9. 
ſhewed me a 1. 5 of the Servants Names, and my Nane was crowded in | . Do you remember one 2 Dye in theF amily? * 14 Mr # 
at the Top, and Thaughed at it. There were, ſeveral Names, ſome _ | No Bey Deyll, I did. r 7 
I did know, and others. that, I did not; there was Mantis Mie, and |- 4 Was my Lady in any ſort out of Oe the ig ra could 
Onur lit Maghtr the Butler after Rolhh went away, and there was os were broke -H. No, ſhe was not at all. 
Laffan; and with that I ſaid: bat can. ſbe tnow of this Affair? Why, | 85 Was you in my Lady's Room the next Morning hetero Ne. 5 
ſays he, e foe ſays that ſhe ae e e Lloyd chriſeulit; W, is Were there many Servants there? 25 
vu Epi blims Madam he, fays I, 7 2 but I cannot No, not at all; che Houſe-Maid idee gere, that uſed 4 
think how foe can know any thing. Why, ſays he, be ſays ſbt\came to Dun- "20d ff ht the Fire. r 4 be TITTY 
maine about a quarter of a Fear after; my Lord and Lady came from' Dublin. | + as Miſs Briſeee | in my Lady's Rooin the next florni gf) * 
Se Ee did, ſays I, but that was the laſt Time tus cam dotum from Dublin. I cannot tell but the might. 
then Weh me very kindly, ſaid, He was very well ſatisfied with what | 2; Did yau ſee her there ? H. She might be there: rn Zan 
Tai told him, that he wauld go home and waſh his Hands of them, and turn them * breakfaited'5 in her Chamber, and the break faſted witty Mes 


Do you remember Mr. Sutton the Surgeon ?--=M," Vet. 
Do you remember any Quarrel that happened about him? 4 
DH my Lady never liked him, and he went. from the Houle, and 
way ſome time. 
Do you — — Obcabon of gain For Hume C 160 
7 4. I — tell whether there — or no. ng * 
Do you remember any ſuch Occaſion as required a Surgeon t.. 
- I remember onceſht Had an Inflammation as we thought in ber Ley, 
and I do not know whether my Lord ſent for him then; 3 and once her 
Arm was cut, but Sutthh was then in the Houſe. | 
2. Could he attend her in any Diſorder of . 8 fp 
your knowing it? -A. No, I-think not. | 34 

Did be attend her in any Diſorder after that arrel 7 * 
Ido not remember any thing aĩled her after that Gael. | et 
Was there any Confinementforabout a PE chat re 


Did you ever hear my Lord Altham call his Lady by My remarka 
ble; familiar Appellation ? 
A. He uſed to call her Molh. 
©. Did he ever uſe to call ber Au Sheffield, in good Humour? 


Attendance of a Sufgeon? Is 
A. No, not that I know of. een l I to Du: 
Did Sutton ever refuſe to come whe ſent for? r | 
. I do not know that ever he refuſed to comm. T1 
9, Do you remember the Chariot to be ſent for him ? 1 Meetir 
A. I do not know; the generally had a Horſe. een en, 9, ] 
. Did you know: Mrs. Shrels, A 2 8 VA. SA law Lady c 
I knew her at RH. e en Fo + 
7 Did you ever ſee her at Dunmaine? i © 
I never ſaw Mrs. 'Shiels at 'Dunmaine in my „Lite. FO not kn 
Do you remember the Name of Dennis Redmonds ? +" Wh Houle 
No, not that I remember. ee but to 
2; Did you ever ſend that Man to Roſs for Mrs. Shjels "7 era zen little ti 
I never gave any Directions to him or any Servant to fetch Ma, we hea 
Shiels to my Lord's Houſe. when { 
2, Did any thing particular happen after breaking of the Sue man, v 
A. — „nothing > ap mh B - ed at th 
not you go to Mrs. Briſco!'s Room to tell ber m Lidy ill Ney 
ill 4 1 Ld * 4 : oe Me he ſaid, 
1 Do you remember the Name of one Thomas Brooks . 1? Wl carried 
I 4% not remember any ſuch Name. ſo retur 
2. Do you remember whether my Lady was, or was age” 114 ouſe, 
at that Time ?---A. I cannot be poſitive whether ever ſhe was let Blood. .\ 
2. Do you remember any particular Perſon being ſent for that Aﬀter- . I 
noon that the Sawcers were broke ? 3 a little 
A. No, I do not remember that an Nee was ſent for. A 2 8 the Caſ 
I Recolle& if you know Dennis Redmond. * .T 
I do not remember any ſuch Name. =. * 
I Was there a Huntſman in my Lord's Family? 2 * 
Not a particular one, there was the Groom and other wed A. N 
V Do you remember any thing particular to be done at the Time of the Day 
Be paraion by any of my Lord's Servants to any Gentleman ia in the 2 15 
ou : 
A. They ſaid that they had cut off Mr. Pall. br's Eat ; Pot. 1 cannot 4 ** 
tell any thing of it, not being preſent; I was waked with the Te 7 * 
came down Stairs. A 
Had you ever any Diſcourſe with any to this Purpoſe, Ter ' ing, and 
Lady was to be affrighted at this Rate, ſhe would never go on with a C gueſs th, 
A. No. 2 1 
Did you ever expoſtulate with my Lord about givin 4 j | 
ol e? A. No, I never did about 257 ſuch thin; oy e 7 ater the 
2. Can you ſay that my Lady kept her Bed one or more tor 4. 7 
the Time of Mrs. Briſcee's being at Dunmaine ?--- A, No, I do notknovi ge 1 
that ever ſhe kept her Bed a Day, or more, while they were there, 7 Y 
3 5 Did you ever call Mrs. Brikes out of Bed at any Time earlicrs 4.10 
— A. No, I did not indeed. . N 
3 remember, Whether my Lady took any Offence 92 When ſhe 
* — ng the Sawcers ? . No. I heard 1 7 more thay thefirſt t 
the Servants told me, I was not in 6 Parlour, © 4. A. 


3 Did you hear her expreſs herſelf in any Manner coneerni 
1. No, not at all concerning thoſe Sawcers, the never liked 


. 


* 
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| Conſider whether the Night of that Day Mrs. 
| 2 4 No, I never calle her up at all. Iam of it. 
bs Recollect whether — the e after he quitted the Family, 
4 fhayed any patticular time? | & 
* my —4 «i was turned out ; he went away becauſe my Lady did 
not. uſe him as pleaſed him.. 
Did he come again and ſtay any time ? ” Foo: | 
F Often, may be a Fortnight, ſometimes more, and ſometimes leſs. 
Was he reſident in the Houſe? © 
45 He was only backwards and forwards. | 
9. Recollect yourſelf, whether Sutton, about the 
-% broke, came and lived there any time? 
A. I do not remember that. | ' EN 
Did he come änd attend my Lady as a Surgeon ? 
" Indeed I cannot ſay he did. | 1 
' Who was it firſt told you of that unfortunate Affair of Mr. Palliſer's ? 
My Lord Aitham himſelf, 
9. Do you recollect, whether Jean 
Mr. Pailifer from m_ murthered ? | 
4, No, I am ſure ſhe did not; becauſe my Lord came up, before I 
could get down on the Nojſe, and told me of it, 
9. Had you auy Converſation with her that Day concerning that Ac- 
cident ? - G 
No, for I was in too great a Fret to talk to her about it. 
Can you recollect how ſoon after my Lady came firſt to Dunmaine 
that Sutton quitted the Family ?---. I cannot tell indeed how long. 
2 How long was it after ſhe firſt came that this Accident of the Saw- 
A ed ? | 
ay” 4 whilſt-Mrs. Briſcoe was in the Houſe. and that was not long. 
Was you in the Room during any Part of the Dining- time? 
No, 1 was not. | 
Were you ever in the Dining-room during the Stay of Mrs. Bri/- 
* whilſt they were at Dinner? | 
4. No, I cannot ſay I was, I had no Buſineſs there at Dinner-time, 
but went in with the Tea-things ſoon after Dinner. 
9. What was the Age of Miſs Briſcoe ?---A. I cannot tell. 
| |  'Croſs-Examination. 
. You ſay, Madam, you came over with Lady Altham, and ſhe lodg- 
ed at Captain Briſcoc's ?- A. Yes, we did. 
Was not Lord Altham brought to that Houſe, and reconciled ? 
A. Yes, he was. : 8 
> Did not they ſtay ſome few Days after there ?--- 4. Ves. 


mY 
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time of the Sawcers 


"He SN I 


Laffan called you down to reſcue 


Did not they go from thence, after ſour or five Days Stay, and lodge 
ice's in Eſer-ſireet f—A. No, they went directly down to Dunmaine. 
How many Days Stay did you make at Captain Briſcee's ? 
F My Lord and Lady met the 4th and 5th of December, and we got 
to Dunmaine on Chriſimas- Eve. 


Did my Lady ftay there all the time till ſhe went to Dunmaine ? 
. 7 My Lady did not lodge out of Captain Briſcor's Houſe at the firſt 


5 Meeting. 
How ſoon, after the firſt 


at 


time that you went to Dunmaine, did my 


105 come next to Dullin? 

1 I know Mrs. Briſcoe and her Daughter were at our Houſe at Dun- | 
ane on St. George's Day; afterwards my Lord came up to Dublin, I do 
ke not know in what Month, but ſhe deſired my Lord to make uſe of her 
05 Houſe while be itzyed in Dublin; for Mrs. Briſeoe did not go to Dublin, 
1 but to ſome other Acquaintance. My Lord was at her Houſe for ſome 
92 little time, and after went to Mrs. Vicès; and when we were at Dunmaine, 
Vi ve heard a great many Quarrels that my Lord was in; and my Lady, 
ben ſhe heard of ſuch doings, came up. He ſent down a running Foot- 
$! man, who came when all were in bed but me and Mr. Rolph; he knock- 
1 ed at the Door and alarmed us, for we were afraid he was come with ſome 
ill News about my Lord, I went down, and aſked how my Lord did; 
Fr he ſaid, Very well ; and he brought ſome Green Tea for my Lady. 1 
carried the Tea to my Lady, the Man was to go to Ryſs the next day, and 
12 ſo return to Dublin; there was one Captain Najack and his Lady at our 
lood BY Houſe, and they perſuaded my Lady to go up to Dublin. 
bod, . When was that ? | 
fter- In violent hot Weather, whether in Fuly I cannot tell; but it was 
my A my while before the Queen died, for I ſaw King George proclaimed at 
l e Caſtle. 

2 5 Did not you lodge then at Mrs. Vice's in Eſſex- ſtreet? 

\ Ves, we did. | N 

R 55 Were my Lady Altham and you ever before at Vice's ? 

A. My Lady Altbam was one Day, but not to lodge there; ſhe was there 

dhe Day after my Lord and ſhe met, which was on a Saturday; my Lord 

te *ook her out on a Sunday, and ſhew'd her where ſhe was to lodge. 

: 9. Did not you continue in the Lodgings at Mrs. Yice's till the Chriſi- 

anc BY =: following f--- A. No. 

aul How long then? 

3 A. Alittle — the News of the Queen's Death my Lady got Mourn- 

f ning, and we ſtayed three Weeks, or a Month, or five Weeks, I cannot 
diueſs the time, after my Lady went into Mourning ; and then we return- 


ed to Dunmaine. | 

9. How long then were you at Dunmaine, after my Lady's Return, and 
after the Queen's Death, before you came to Town again? 

A. Till the May following that was the firſt Birth-Day of King 
George It; may be a Fortnight or three Weeks, or thereabouts, in May. 

9. Foo named the Daughters of one Mr. Maurice Auneſley? 

. did, 

9. Now, recollc& yourſe!f very well, did they viſit Lady Altham 
when ſhe was at Vice's, in the Month of Auguſt, after the Queen's Death, 
the firſt time ſhe lodged there ? 

A. I cannot recolle& that, whether they did the firſt time, or not. 


7 Where did you lodge the ſecond time? 

At Mrs. Vice's again in May 1715. | 
I Did any, and which, of Mr. Maurice Anneſley's Daughters viſit La- 

9) Altham at Fice's in May 1715, or at any time after? 

4. In May 1715 they all did. 
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. Now name thent,---. Cherry, Sarah, and Boh. I f Gberry 
was the eldeſt; but which of the other was elder, I cannot tell. 
Q. How long did you ſtay then in Dublin? 1 
4. We ſtayed above à Year in Town, from May 1715, and better. 
D Did my Lord and wel loops Town during that time ? 
A. My Lord went down, but my Lady did not. 

Did you know Mrs. Charity . did very well. | 

Was my Lady viſited by Mrs. Charity Auneſſiy, after the came to 
Vices in Eſfſex-flreet, in May 17157 | 

A. She was viſited by her then, I am ſure. | | * 

. You mention. Madam, that there were Inſtances of ill Uſage from 
my Lord to my Lady ; when he bchaved in that manner, I ſuppoſe, you 
did not always eſcape ; had you ever any Quarrel with my Lord at Fice's, 
or any whereelle? - | 

A. 1 cannot ſay I had at Mrs. Vice's. I know one Night he was mak- 
ing a great Noiſe with a Chair, and I went to take away the Chair, and 
he took hold of my Head-clothes. 8 1 
I W hich of the times you lodg'd there did this happen ? 

I cannot tell. 
. Was it in the Year 1714, or 1715 7— J. I cannot tell. 

Did he make a great Noiſe ? 

Les, and I went to take the Chair from him, that he might not 
diſturb the Family. | 

5 Did my Lady Altham ſcream out upon that Occaſion ? 

No, I do not believe ſhe did; for ſhe would rather have been killed, 

one ſhould have heard it. | 


than 5 5 
| I id you know any one that was called Lucas ? 


. I had ho Knowledye of any ſuch. | | 
2. Did you ever hear any Perſon, in that Family of Mrs. Yice's, name 
the Name of Lucas *—A, I remember ſome Quarrel there was, that I 
heard my Lord make uſe of the Name of Lucas. | 
5 y Lord and Lady were both in bed at that time, you ſay ? 
Whether they were or not, I cannot ſay. | 
Did either of them get out of Bed ?---, I cannot tell. 
2. Suppoſe either of them ſhould have opened the Window, and call» 
ed out of the Window, muſt not you have heard it? 
A. I cannot tell; I remember one Night my Lord was going towards 
the Window, and my Lady held him. 
I Was it that Night that you took the Chair from him ? | 
I don't know whether it was; but I believe not. My Lord ſaid, 
That he would ſend for one Mrs. Lucas, to ſee whether my Lady was with Child; 
for , ſhe was not, he would turn her off, and would not live with ber; but he 
would know whether ſhe was with Child before he turned her away. 
2, Can you be poſitive, whether, immediately after this, my Lady 
was confined to her Chamber ? 
A. I do not remember that ſhe was confined to her Chamber; ſhe was 
out of order with a Cold or ſo. | | 
2, Was there any Diſcourſe the next Morning about a Miſcarriage ? 
. I am ſure there was not; for J am certain there was no Miſcarriage, 
and therefore there could be no Diſcourſe of it, | 
85 You are ſure you heard the Name of Lucas mentioned ? 
Ves, I did by my Lord. 
< You mentioned your __ gone to take a Houſe upon the Quay 
Ves, when we went from Mr. Cavenagh's, 
5 And you gave a Piſtole in Earneſt ? 4 
Ves, which the Gentlewoman returned. 
Y; * 85 ſay this Woman never ſaw your Lady that you know of ? 
No. | 
: Might not ſhe have ſeen her, without your Knowledge, in the Houſe 
of Mr. King ?--- A. No, never that I know of; ſhe might have gone thee 
when I was out of the way. | 


Q, Was there any Converſation with Lady Altham and you, about the 
returning of that Piſtole ?--- 4, Not that I know of, | 


I Did ſhe ever tell you that ſhe had ſeen the Woman ? 
She never did; and I belicve if ſhe had, ſhe would have told me of it. 
py Did you ever tell any body that that Piſtole was returned ? 
I ſpoke of it; I made it 1io Secret. 
85 Did you ever hear of that Piſtole being returned? 
One Mac Mullen went and received it, and not I. 
VI And who did Mac Mullen give it to? 
He gave it either to me, or my Lady. | 
9. Did MacMyllen go with you both times to the Lodgings you took 
on tne Quay? Did not you ſay, you went and told the Woman that the 
Doctor ſaid the Air of the Quay Was not fit for my Lady ? 
A. Really, I do not know whether I went with Mac. Mullen or no; 1 
do not believe I was with him. 
Was it you that made the Excuſe to the Woman? 
Indeed | do not know whether 1 didor no, I believe it was he that went. 
95 Where did Mr. Anntſiey, now Lord Angleſea, live in 1715? 
. Oppoſite the Cuſt-m-Houſe I think; it was ſo that 1 could ſee the 
Fire-works. | 
I; How far was that Lodging from Efſex- Bridge ? 
Indeed I cannot tell how far. 
©. Do you know whoſe Houſe it was in ?—4, No indeed. 
J. Did you know the Houſe where Sit Alexander Cairnes and Mr. Hens 
ry lived ?---A, I do not know where any of them lived. 5 
2, What kind of an Apartment was there for Lord and Lady Altham to 
he entertained in? AH. There was a Dining-Koom and a Bedchamber, 
the Supper was in the Bedchamber ſet out. | h 
. id not you go over E/:x- Bridge to go to theſe Lodgings ? 
We did. | 
A Did you turn on the right hand or the left? J. On my right hand. 
&, How far did you drive on the Quay ?--- A. I went in a Chair. 
How far did you go then? -A. I cannot tell. | 
.Was it up one or two Pair of Stairs ?--- AF, One Pair, 


&, Was that Mr. e Lodging ?--- A. It was. 
Was it a very handſome Apartment ?--- 4 Indeed I cannot tell. 


G 
75 You mentioned in your going to /xferd a Siſter of Mrs. Giffird 
Ves. | 
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Did lde tide behind any body iA Lo, ſhe rode fngle. 
4 Wust was her Name + 1 — 4 371.00 Noche! 10 wey | 
Was ſhe a ener gu a Wer man? Aer i ra | 
„ She was tnmarried, © ** bis Fir T 5/4 4 181 e, 


4 Was ſhe Part of! Lad n . Sor nr? A 199 Hh I 
whey | 


l She was when ſhe FN Art 5154 
Did ũhe avith Lady Pa di e r o 


At whoſe Houſe did Lad 
Did my Lady go the 
I cannet tell whethe 
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F viſit" Mrs. Secerny'Þ\t. vor ym ball L 4 


de did or no. 1th 916 A * 
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Mas ver Silk ? 
en ; Ge did not wear it at Ward, . the wad in 
Mourning g F che Queen. 
Zi Pra what Servarits: attended „Lord at that Time? 1 
14 not tell what Servants, but his own Servant Anthony Der wal, 
ut you are ſure Ro/ph went there . Les. 
What Colour was the Horſe. he ode 1... + 
Indeed 1 cannot tell, nor what coloured Horſe I rode n, th 
Did Roh lodge in t "the fame Houſe with my Lord? | 
No, he did not. 
N he come to my Lord at Mrs. $tveeny's ? 
: 1 'caritot tell, for” my Lord was 4 4 ol A and 2 had | 
40 Informations to deliver. 
Did he attend him as à Servant? 
Ido not know but he might, for wy Lord bret treſſed i in "a La: | 
dy's Room, and'I'cannot tell who attended him! 
Was it the Day after yo came down. that you mentioned "Tugey 
Landy's being with Child? 
e very Night.” It wis fat that Ni tit that' it was an' Officer 5 
Servant s, and the next Day that it was my! ord's, or his Brother 23 or 
the Dog-Boy's, or ſome elle of the Servants. 
2. How ong did this Woman continue in the Houſe after? 
{. I cantot tell.” 
And pray, Madam, could your righteous Spirit bear that this wo- 
man ſhould ſtay ſo long in the Houſe? 
A. Indeed I did not concern myſelf about her. 
q Do you know the Lady Blfincton | 
I 1 not know Lady Bingen ; what Lady Blefſngeon« to you mean 1 
There was one Capt. Boyle, Te ſeen his Lady. 
. She is the Lady I mean; did you ever ſee her viſit Lady Altham . 
T am ſure I've never ſeen her. | 
Do you remember one Mrs. Pigot .f. Yes. 
Did the viſit Lady Aubam ? A. Yes, ſhe did. 
1 Was there an Intimacy in the Family _ 8 
She viſited us more in Roi than at Dunmaine, 
* Did ſhe viſit my Lady at Dunmaine frequently ? 
She did, but not often. 
3 Where did you dine the Day of Palliſer's Aﬀair ?---A. No where, 


Indeed 1 
Had nog 
. No, n 
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Did you get any thing to eat when you came into 


I know we had ſome Tea there, I cannot tell — ud we had any 


thing elſe. 
1 Did you eat nothing elſe that Day ? 
I cannot tell, for there were none but the Servants there. 
3 Did not Crowds gather about to ſee my Lady come into Roſs ? 
A. There was a Crowd of People, but it was ſo dark, I could not ſee 


who they were. 


5 Was it dark when you left Dunmarne ? 
It was duſkiſh when we left Dunmaine, but it was dark gien 


came into Roſs. 
What happened upon the Quarrel between my Lady and Captain 


| Anneſley, did he leave the Houſe upon it ? 
A. Not immediately, but he never came up to dine with my Lady after. 


I Did they never come into Company at Dunmaine after ? 


They never did; my J. ady ſent for him the next Day to come up | 


to bang but he would not ; the then ſent to know if he would have 


ſomething ſent cown, and he woild not. 
85 Did he ever come to Dinner after at Dunmaine? 
Not up Stairs into the Parlour. 


Did he ever come to Dunmaine after he left it while my Lady was | 


there ? A. He never did. 
I When was it they firſt met after this Quarre! ? 

When we came to Dublin afterwards ; when we came, my Lady 
took a Chair to Mrs. Fes, and ſhe met Mr. Annesley in Eſfex-Street : he 
laid, Your Servant, my Lad 3 your — is welcome to Town; and 
after that he came to Mrs. 2 

DP Do you recolle& what Month that was in ? 
It was violent hot Weather, I believe in Tuly, for it could not FA 
a Month before the Queen died. 
O. Do you know one Mr. Huſſey Ff——— A, I do know him. 
J Did you ſee him at your Houſe in London ?=--A. I did. 
D. Did you ever diſcourſe with him relating to this Affair! 
7 Yes; and told him ſeveral Times that my I. ady had not a Child. 
9. What Mr. Fuſſey is this? 
A. I know nothing but that he was an Acquaintance of an Acquain- 
tance of mine that brought him to my Houſe. 
O. Did not you tell Mr. Huſſey this the Plaintiff was greatly wronged, 
and that you knew more of that Affair than any body ? 
A. No, by the Virtue of my Oath, I never did. 
Did not you ſee Mr. Huſſey at your Houſe, when the Repart was 


that this Mr. Annes/ey was on board the Fleet with Admiral Vernon ? 


A. Indeed I do not know what Time. 


eO. Was it not to heat e T ria) of the Preterder's Men? [37 & 
A. I cannot tell; for id notknow of e e 1 int 
, 35 Was there any gl@ticular' Trial expected „ 5467504 . % 
Lord and ht know ity but I did * know i its” Sv 
| What Cloth 0 2 jm wear fre AW * 


4 : - 9 F 


a6. 7he Trial lee bv 3 89% 


Dek Sod ems 


2. 12 rel, At-Captain En | 


| 


4 


17 Go A. 0400 
er 


30 ray.recolle& yout alf, aſk wu, was not this 
2 Aanesliy was on board V4 2 119 di nan, Unt 
e e brunds c gu N K 's 0 
Wa it a Month after. you heard- red; Nn Nite 
2 lader know indeed... fr Yo Huis. 
"When v was it you: firſt heard that — BR bas YAY [3ng/ 
The firſt Time I heard. of it, l (believe, will be * 5 
5-0 4 A 15, I Sli sd oc : Y beige! 0 el an Do! 
ho firſt mak) you oft? \ Boiled of bluodt v wal NN 
| „The Pre of. Buckin ham ſent her Woman for me; I could as 
8 - 3 — ar e ee but 
with and when I came, webt up Auen, "her 
| man ws the firſt thartold me of ir. | EGS Ae no > 
Was it not immediately after-thar; thats Mr, Jae ane 
ur Lodgings t---; Lhandoreel what Dime ho cause. we Fon N 
Is it three Vears ago ſince he cams to viſit yu: A 
I believe it is three Years _ mores" Tenne en what Tie. 
Was it not two Years mg e651 O YL 
I have ſeen him ſeveral . „hin theſe eo Years; be har 
the Diſcourſe about this Plaintiff ſeveral Times. - 
Was it two Years ſince you ſau him : 0d 0 oy 2 10 noj 


| 


Ves, it will be two Years al cannot reeollect. A 150130 

Was it before the Ducheſs of Buckingham ſent — ds..  $101a)f 

No, I knew nothing of it till the Ducheſs ſent'for me. 
27 What State of was Lady Mthant in When ſhe cae'ts Di 

— 2 She was lame. : G2 32nd * 1 

35 as not ſhe troubled with a Dead Pu dal. e oer ang 

I cannot call it a Dead Palſy. N es d hd & 
Z Did not that Diſorder deprive her of het kunde? e19JouU 

She loſt her Limbs by that Diſorder, it eutne b. y Degrees, but 

ſhe came from Ro, ſhe could go about with holding 2 


. When the went to Lenden, what State was 400 1 ef N 
. She had loft the Uſe of her Limbs; ſhe could not Hand whin 
firſt went to London, with one Hand 1 could lead her abou the Row 
and then with both Hands, and'then nor at all; was forced'to pat l 
in a Chair and wheel her about. Niro 
| How did ſhe come by that Diſorder =” Indeed I beet tell. 
Dis not that Diſorder come on het Le Rep ak 
e vpe D, rde Roß. 
A. A Child iforder began ut in 
0517 Was there any Report, that you know, of my Lady's bel val th 


7 Yes, there was a Report before 1 lived with her; 1 heard of wy 4 
ing. 905 
Was hive any ſuch Report after you came to I've with ler) 
No, I do not 20W, Sir, that there was at any Time after 105 


to Jive with her. 


No, ſhe never was. 

2. Was not ſhe impaired in her Senſes ? 

No, ſhe never was; ſhe was well in her Chair the Night beforcde 
Death, and ſhe took a Fit, and we put her to Bed, and ſhe died the nent 
N ight, but till that Time ſhe had her Senſes as perfect as any body in 
| _— r and could manage all her Affairs, for I never kept any Account 

or her. 


Death of my Lord Altham ?--- A. Yes, it was. 
2. How was ſhe ſupported then to her Death? 


of the 1200 /. after the Duke's Death. 
. Where have you lived fince the Death of wy Altham ? 
In the Houſe i now live in. =; 
8 Buſineſs do you follow? | | 
SE 1 take in Plain- work, and I have ſome Money at Intereſt. 
Are not you a Waſber⸗wWöman 7 -A. No, 45 . 

* . What Time did the Duke of Buckingham die? 

| 


9. What is your preſent Way of living? 
J have thi Intereſt of ſome Money left me, and J take in Pla. 
work, and Clear- ſtarching; Daughter and 1 live together, and we 
have the Intereſt of about 700 oz between us, but the greater Part of it fs 
my Daughter's. Cs By 
Monday, November 21. | 

Serjeant Marſball.] My Lord, the Gentlemen have bo their Defence? 
made it neceſſary for us to give ſome new Evidence. It has been inſiſted 
on by them, and they have endeavoured to prove, that Lady Aliham v 
at the Spring Aſſizes 1715, at Wexford, without any apparent Sign of 
Pregnancy; that being a new Point, your Lordſhip will give us Leave 
controyert, becauſe the Credit of the Leſſor of the Plarntif's Birth m 
in ſome Meaſure, depend upon it. They have gone a Step farther, and 
have attempted to impeach the Credit of Jaan Laffan ; ; we apprehend it 
will be material to defend the Character of that Witneſs, and to ſhew . 
2 of 1 Witneſſes produced on their Part, have bern — 

is Tria 

The ſix Evidences, on the Plaintiff's on were: 
1. Cæſar Colcleugh, Eſq. who ſwore, He was at Frauen Aﬀizes,' in 
April 1715 ; did not ſee Lady 4ltham there; and if the had been therh: 
ſhould have known her ; believes ſhe was not in Town that Day. 

2. John Huſſey, confronted with Mrs. H:ath ; their Evidence aferwark 

3- Mr. Thomas Higginſm, Receiver to Arthur Earl of Ang e 
ſwore he was at Dunmainethe Beginning of April 1715; that La 
made him drink a Glaſs of Wine; he ſaw the was big with Chil , 
her Face lank, and he drank to her happy Delivery, and went from then®, 
to IVexford Affzes. 

4. William Stephens, to contradict Arthur Herd, who ſaid to hin 


| 


(meaning Mr. Annesley) This is the right Heir, if Right takes place. 


* Before the Evidence of the Defendant was cloſed, the Counſel for the Defendant offered to give in Evidence the Record of the ſpecial Verdict in Eje&ment, in the 
B, wherein the late Lord Angleſea was Lefor of the Plaintiſ, and Graham, who held under Lord 4/tham's Title, was the Defendant, which ſpecial Verdict found Bu 


the late Lord 4/tham died without Iſſue. 
Court. That Recard cannot be Evidence againſt the P/aintif, who was not a Party to it; nor cou'd the Admiſſion of either of the Parties in that Cauſe be Evidencearts? 


the now Plazntif. 


5. Nils 


To. VE goived * sid bag! 


Was not ſhe bed-ridden of this Diſorder before her Death * 


. Was not that 1001. a Year left her by the Duke to ceaſe bag 


A. Becauſe my Lady Ducheſs gave her 100 J. a Year, for is Int 


. I do not know, he was dead before my Lady and I went at ls Be 
Jana, he was dead before we left Ræſi. „ 
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"hom be was to get 20ů0 l . bar Ceutimam away, —— Downes de- 
; A 1 any F of that bind, und appealed to Co- 
1 Jonel Pallifer and lonel Left, cb. fer a Character. Colonel Loftus | 


eld us aſked whether Downes bore'a good Character, and to be 


an his Oath, replied, Ves; but being aſked whether under that 


. 


2 ance he ſhould be believed, aaſwered, I cunnoi ſay that: 


\ | at not. en n 366 05S ARS ot can? ht GL 
n contented with Mrs, Heath, 
nt 30% 1 Mrs. Heath f — ele Huſſey.) I do, Sir. HITS AI8 | *% 
* '$. Had you any Converſation with her about the Plaintiff being, or 
: gle Son? badyodibem tix had: n un ce 1 

" $, How long, ago ln fnke. you dad) the, Conreration. with Mrs. 
a Heath ?—4. I think about twa Years and à half age. 


' Give an Account of what-paſſed between you? WE ie © 
Ide two Years and a half ago, I went Wien a Gentlewoman to 
Heath ta drink Tea in Holhourn, within thirty or forty Yards of 
— rv Andrew's Church, and as Mr. Annetley was the common Converſa- 
aid tion of the Coffee-bouſes then, we began to talk about him; I do not know 
whether ſhe or I:introduced-the Diſcourſe, but ſhe ſaid, to the beſt of my 
Memory, Nehody neui that young Man's Affairs better than I, berauſe I long 
ved with bis Mother the Lady Altham; ſhe expreſſed a great deal of 


ſox him, and the Circumſtances he was in: ſhe told me with- 
9 5 the Ducheſs of Buckingham ſent for ber three times, and that ſhe was 
C in private with ber. And 1 have na more to ſay, my Lord. 
Did the tell you the Import of the Converſation between her and 
the Ducheſs of Buckingham 2. | 
. 1. do nat remember ſhe did, nor I never aſked her. 
4 7 55 ſhe "x concerning whom, or what the Ducheſs ſent for her? 
To the beſt of my Remembrance, ſhe did about Mr. Auneiley. 
. BH, 1 aſk you again, and recolle& and conſider very well before you 
ive an Anſwer, Are you ſure that Mrs. Heath ſaid that Lady Altbam was 
he Mother of this young Man; or was it only this, that I have long lived 
with Lach Altham !—F. She faid, my Lord, that ſhe had lived a long 
while with his Mother, Lady Altham. ; 5 | 
de 2. Are you ſure ſhe called her his Mother ? — J. Ves, I am, my Lord. 
4 ''&. Recollect whether you heard Mrs. Heath ſay any thing concerning 
guy Perſon's being much wronged or injured. 1 
"A A She did ſay, That the young Gentleman was very much injyred, and that 
Nube 3 better than her, becauſe ſhe had lived long with the Lady Altham 
bis / of 4 .. | 5 


2 Pray, Sir, had this Mrs. Heath any Diſcourſe concerning her 
coming to Ireland, or that ſhe expected any thing? 

4 She ſaid /he believed he ſbould come into Ireland, but I do not remember 
that ſhe ſaid ſhe expected any thing; it would have been very imprudent 
of her to tell me ſo, if ſhe did. | | 

| | Mrs Mary HEATH. 
F Mrs. Heath, do you know that Gentleman that ſits down there ? 
Mrs 


. Heath. Yes, I have ſeen him ſeveral times. 
Do you remember about two Years ago, that he drank Tea at your 


1 93 
4 e 


zu Houle, with one Mrs. Simpſon ?.. He has ſeveral times. 

_ 9. Did he drink Tea with you after the Account .came concerning 
the Mr. Annesley ?— A. He has ſeveral times. 

0 . I aſk you then, whether you had ever any Converſation with him 
ns relation to the Plaintiff, and what was it you ſaid ? | 

N 4. I haue ſeveral times talked about it, and ſaid, What a vile Thing it 


was to take away the Earl's Right, and that my Lady never was with Child; 
and I cannot ſay no more if you rack me to Death. 

5 How long have you known that Mr. Huſſey? 

5 Whether three Years or how long I can't ſay. 


Can you ſay any thing of his Character? 
I can ſay no more than that ſome ſaid he was 
and ſome ſaid he lived by Gaming. 
F Do you belicve him an honeſt Man ? | 
I can ſay nothing of him; but if he ſays that I ſaid my Lady had a 
Child, I cannot ſay he is an honeſt Man. 


aGentleman's Servant, 


7 . Did you ever ſay that Nobody knew that young, Man's Affairs better than 
15 * No, my f I never did. mr wk 
wy A Did you ever give it, in his Preſence, as a Reaſon why you ſhould 
o the young Man's Affairs, that you had long lived with Lady Al- 
" tham, his Mother ?—4. No, my Lord, I never did; and if I was to be 
\ torn to Pieces, I would ſay no ſuch Thing, | 
ce , | ; | 
Gited if | To Mr. Hvusszr. 
1 Was 5 Repeat the Words you heard her ſay. | 
x of « Huſſty. She told me that the Ducheſs of Buckingham had ſent for her 
ve ta , and I cannot fay who introduced the Converſation firſt ; but Mrs. 
aſs ſaid, Poor Gentleman, I am ſorry for him — my Heart ; for no one has 
, and. WY Reaſon to bnow Bis Affairs better than I do; for I lived as with Lady Altham 
nd it bis Mother. 
Ant Mrs. Heath. By all that is good and great, I never ſaid any ſuch Word; J 
deer thought that you was ſuch a Man; I have heard People ſay that you were 
b 0 Gameſter, and lived in an odd way, but I could never believe it till now, but 
ach took your Part, and ſaid you behaved like a Gentleman. 
3, ln Mr. Huſſey. I am a Gentleman, I can bring ſeveral People to Juſtify me to be 
hers: Wh © Gentleman, and a Man of Family ; indeed I have beard you ſay it, and ſpeak 


it with all the Regret and Concern imaginable. 
* When- 
lim, Do you 
ing it. 

? After the Evidence for the Plaintiff on the Reply was cloſed, 


* . 


VS. ai Richard Buri w Ruge, wont fy 00 


Mr. Serjeant, Marfpall, of Counſel for the Plaintiff, ſtated the Title of Arthur Lord Altham, from the Wills and Codicils of James the firſt Earl of An 


(414) 


„added aft „U, Ha rit- 0 dbit- i * wo. 
H. Do you remenber|the Time: that Lady Altbau went to Wexford Rſ- 

ſizes l Teaamg if eee 30 ene eee e 
9. Was that for the Trial of one D, ůꝶ ãœ ttt 
A. I do not know any other that was tried but Mr. Malſb; my Lady 

came home and told me how handſomely Mr. Vu pleaded ſor himſelf. 


| 


Q: Do you remember what Day of the Week it was you went to the 
Aſfizes . Indeed, my Lord, I de hot. Molly 1 1 
| Did my Lady Altham lodge at Mrs. Fice's more than twice? ?: 


No more than twice. > oflaafii! DAT ts 
2, Would you be' underſtood: then, that the firſt time was whien ſhe 
tame from Dunmaine, after ſhe went down from Mrs. Briſcass ?)? 
A. A lietle befote the Queen died tlie firſt time was, und the ſecogd x 
little before King George's Birth-days 
9 What time of the Year. was it after the King's Birth-day that you 
into the Country ?—F; Some time in the dummer: 
Did you ever come up to Town after the Separation 
Not till the Time we leſt Re. jon oY » 
H. Was the Aſſizes begun before you went to Fexford, or did they be- 
gin after ?—Z, I believe they begun after, I don't kn. 
2. Do you know one Mr. Higginſen, that was Receiver to Arthur Earl 
of Angleſea ?—— A. No, I do not. / ie MAN 
"at 3 Tueſday, November 22. 
The Court ordered Mrs, Henrietta Cole, and Mrs. 


other. 


went 
» 


Heath, to confront each 


To Mrs. HRArn. 
2. Mrs. Heath, you ſaid, as well as I remember 
Rolph was Butler at Danmaine ? 190 
Mrs. Heath. Ves, when I firſt went down. 1 5 
: 35 Can you recollect how long he continued there ? ob | 
. No, — I remember, he went away when we were in Dublin. 
When ?: — 4. The laſt time that we came up. 


your Teſtimony, that 


Vou mentioned that you ſaw the Fire- works, the firſt Birth- day of 
King George the Firſt, from Captain Annesley's Lodgings 4. I did, 
55 Had you left Rolph in the Country then, or had you not ? 
A. I left him in the Country, in the Houſe: 1 0 K art] 
Did you find him in the Houſe when you returned? ,, 
No, for my Lord hired a Butler in Dublin, one Charles Magher, and 
' ſent him down. VVV 3 
I Was he ſent before my Lady went back? 


He was ſent while we were at Mrs, Vice's, and hired there. 

2. Was there any Account that Rapb had quitted the Family before 

Magher was hired? ? ONE: Ems at + 
I cannot tell; but there was a Quarrel between Relpb and the Gar- 

dener, and he was ordered to quit it. 1 5 

2. What Time of the Year did you go back with my Lady to Dun- 
maine? A, It was above a Year we ſtald in Town, „„ ol © 
Did Magber act as Butler during that Time ? A. He did, my Lord. 
VLou came over with my Lady from England A. I did. 
. You firſt came to the Houſe of Captain Briſcee ? | 
We came there to lodge. 


I; Where did you go immediately after you left Captain Briſcoe's ? 
A. We went down to Dunmaine, and got there on Chri/ima;- Eve. 
I Did not you go firſt into other Lodgings ? | 
We did not go at all to any Houſe to lodge. 
ES Mts. Cox. | | 

9. Do you remember the Time of Lady Altham's coming to your 
Houle, when the Reconciliation happened? Mrs. Cole, I do. 

I W hat became of my Lord and Lady afterwards ? | 
. To the beſt of my Knowledge, they did not ſtay in our Houſe above 
four or five Days, and they went and took Lodgings at Mrs. Fice's. 

To Mrs, HEATH: | 
Do you know this Gentlewoman ? 
rs. Heath, I do remember her. | 
Tam cM... ....::; | 

9. Did you ever viſit, after they had left your Houſe, while they re- 
mained in Town ? | 3 Fo | | 

Mrs. Cole. I cannot tell, but I believe we might. ley od 

5 Recollect yourſelf and fix, whether Fog are certain that they went 
to Vice's, or any other Place from your Father's? _ 
| A. Indeed, my Lord, I believe they went to Mrs. Vice's. 

Q. Can you be poſitive that they lodged in any other Houſe in Dublin 
but your Father's, before they left Dublin ?---A. I am poſitive, 
What do you found your Opinion upon? 
I believe I have ſeen them in Dublin. 

9. Well, but what Reaſon have you to think they went to Yict's, be- 

fore they went to Dunmaine ? | 

A. The Reaſon I can recollect is, that after my Lord and Lady came 
together, my Father was ſtill uneaſy, though they were come together, till 
my Lord took her to a Lodging of his own; and he thought if they went 
to lodge at ſome other Place, it might have a better Face or Air of a Re- 
conciliation. . 

9. Did you underſtand your Father to mean by that, that it would be- 
come more public and notorious to Mankind, that Lord and Lady Altham 
were really reconciled ? | 

A. Yes, I did underſtand that to be his Meaning. 

75 How long was Lady Altham at your Houſe, in the whole? | 

A Month or ſix Weeks before my Lord came and was reconciled, 
and not above four or five Days after the Reconciliation, at our Houſe. 


| 


Yohn Ryan was croſs-examined, the Counſel for the Defendant aſked him, What Religion he was of ? He anſwered, I am a Roman Catholick. Then they aſked 
follow any Buſineſs, or are you of any Prefaſion? The Court ſaid, You need not anſwer that Ruefion, if you think it will criminate yourſelf; and he refuſed 


glcſea, to ſhew that 


" 4rtbur Lord Altham was only Tenant for Life; the Counſel for the Defendant having infiſted, that he was Tenant in Tail under the faid-Wills-and Codicils ; upon which 
he Wills and Codicils were in part read. But the Court were pleaſed to interpoſe, and ſaid, That this was a Queſtion of Law that might require great Conlideration, 
« Ad was not neceſſary to be determined at this time; the only material Point being, what was the Opinion of Lord Altham ei 

« Hentioned by Col: Fall, in his Evidence, (which was, that he never beard Lord Altham had a Child by my Lady; for in 1725, Counſe 
« tate Tail, in the Remainder of the Angleſea Eſtate. Col. Wall told my Lord, that he could fell the Reverfion of the Anglc/ea Eſtate better if he had a Son; for he 
« Huld by 4 Fine bar his Iſſue 3 but that he could not bar the Remainder, not being in poſſeſſion; and that he often heard my Lord wiſk he had a legitimate Son; and 
« fiat he had an illegitimate one) therefore whether Arthur Lord 4/tham conſidered himſelf as Tenant in Tail, or ouly Tenant for Life, of the Angigſea Eſtate, for; according 

to his Opinion, concerning his Title in that ERate, it was big Intereſt tu own or diſown his having a lawful Son. 


his Title; that is, at the Time 
gave an Opinion that he had an 


I 2. You 
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., Von remember en to-Dunmaine , 1 do 
oy . N). ain the Winter.. 
| ©; Do you remember any Thing concerning the Lady's being indiſ- 
| there ? — A. Ves, I do. 53 1 4647 I., Here 1634-28 aha 12 i 
* 35 Tell that A "ain. 4 — . A N co 23-449 * 1 { {4 #97 f — * K 8 1 
A. There was àn Accident happened, which frightened and fretted m 
3 d »* 44 i 4 7 
Lady, upon which - the became indi ſpoſed, and 1 remember à Servant's 
being ſent up by my Lord to deſire my Lady to come to Supper, and my 


Mother was with heritwo-or-three times to call her, and yet ſhe excuſed 


herſelf.” 


e 


N 
F * 
1 


de pen remember enz dhing chat happened vpon that? T7 
A M miſcur riet ner 13243 


. Who gave that Notice firſt to your Mother !—. Mrs. Heath. 


By vbhom f; 


# «4 Y "By 


”» © 


FS 


| x g x By Mrs. Heath, who came to my Mother's Room, and faid,” Fer 


God's Sake, Madam, get up as ſoon as 
EST} ot N 2 To Ars.” 1E 
. Do you remember that Fat? © 
Mrs. Heath. Ne, my Lord, there was 
my Lady never miſcarrie ul. ier a ee e 
Jo you remember that you called up Mrs Briſcoe in the Night? 
No, I never did; I don't know what I ſhould call her for. 
Did you ever tell Mrs. Briſcee that your Lady had miſcarried ? 


Xx; 


lay a Night in an 


con, for wy Loch in m ill 
A'T He * 22 9 I's 


” 
4 

#T in 
« 


 Dunmaine. - 


Li 2095 Ms Cal's: 5-106 
„Was 2 after that Time, in my Lady's Bed- chamber? 
Ma. G. I 2 1 pets 
. How ſoon after :. The next Morning. 
CE 77 Mrs. HEATH. | hag 
8 Was ſhe in my Lady's Bedchamber the next Morning? 
Mrs. Heath. | do not know but ſhe might, for my Lady 
breakfaſted in her Bedchamber, ” | 
9944 3 1259110 «VF Ae. Cont | 
Q. Who was it that fhewed to you that, which you took 
Abortion? + . | 
«Mrs..Cole. My Mother, my Lord. 
e Where was Mrs. Heath then? | 
Indeed I cannot tell whether ſhe was there or not. 
5 J How old was vou when my Lady came into Ireland ? 
A. I was either thirteen, fourteen, or fifteen, I cannot remember. 
85 How old are you now ? | 
l believe I am either forty-five, or forty-ſix. 
35 How old was you when at Dunmaine ? 
recollect. 
2. Do 


after they left your Father's Houſe, before they went to Dunmaine ? 
A. Not very long: I cannot exactly tell. 
Did you ſee them in that Time ſeldom or often? 
A. I cannot tell how often. | 
| To Arn. HEATH. 
Did my Lad 


of Te Saucers? 


* 


Mrs. Heath. No, my Lord, it never diſturbed her, for ſhe was glad 


they were gone. | 
Did ſhe keep her Room the next Day? — 4. No, my Lord. 
-— To 0s. COLE: | 
15 Did my Lady keep her Room the Day after! 
Mrs. Cole. She did, and for ſome Days after. | 
2H. Who was Butler when you was there? 4. One Reſph. 
Here the Evidence on both Sides cloſed, 


Friday, November 25. 

The Court min 
appeared as uſual, the Lord Chief Baron 
dence in the following Charge. | 


De Go Lerd Chief Baron's Charge. 
Gentlemen of the Fury, 
We are now come to the 


came before a Jury. 
I did apprehend when this Trial began, that it would run out to a 
great Length, and therefore apprized you of what I thought muſt be the 
;onfequence, that the Court would not be able minutely to ſum up the 
Evidence upon this, as upon like Occaſions ; and therefore recommended 
it to you to make and enter your own Obſervations, as the Evidence 
ſhoufd be laid before you: But when I conſider your exemplary Beha- 
viour during the Courſe of this long Trial, the Attention you have 
given, and the Defire you have cans, to do Juſtice; I think it in- 
cumbent upon the Court, as far as they can, to be aiding and aſſiſting to 
you, in this your Search after Truth. To this end I ſhall, though 


very briefly and imperfectly, lay before you what hath occurred to me; 


which I ſhall do in this Method. I ſhail endeavour. by way of Narra- 
tive, to collect the Facts that have been ſworn to on both es ; I ſhall 
next mention the ObjeCtions, as far as I have taken them, that have 
been made to the Credit of the reſpective Witneſſes, together with ſome 
Obſervations that may aſſiſt you in judging how far thoſe Objections 
ought to weigh with you. And as it will appear in the Courſe of this 
Evidence, that there have been Inconſiſtencies, and, in the moſt material 
Facts, direct Contradictions; I hall therefore take notice of thoſe Cir- 
cumſtances attending this Caſe which may throw a Probability or Impro- 
bability upon the Teſtimony you have heard. 

The Action to be tried is, an Ejectment brought for Lands in the 
County of Meath; and by the Admiſſion of the Counſel for the De- 
fendant the Plaintiffs Title is brought to a fingle Queſtion, Whether 
the Lefor, Mr. James Annesley, be the legitimate Iſſue of 4115 late Lord 


met according to Adjournment, and the Jury having 
Bowes ſummed up the Evi- 


laſt Period of this very important Trial, and 
after having attended to a longer Evidence than ever was known upon a 
Trial at Law, You, Gentlemen, by your Verdict, muſt determine a 
Queſtion of as great Conſequence both as to Property and Title, as ever 


or if T had, I ſhould have told a falſe Thing; and I never 
y Houſe in Dublin but Captain Briſcoe's, till we came to 


denne 


y keep her Bed, or not, the Day after that Accident 


| 


— — 


no ſuch thing | happened, for 


to be the 


I ſay, 1 believe I was either thirteen, fourteen, or fifteen, I cannot | 


you remember how long my Lord and Lady ſtayed in Dublin 


and that is, the Rejoicings that were made upon the Birth of this Heir 


| mentioned before; who alſo ſwear, that Mr. Colclough and Mr, Cliff war 


| to the being there at that Time, and attending his Maſter at the Table 
| at the Entertainment that was made on the Occaſion. 


| the Delivery, and ſays, that after his 


| 


| A. che Wife of Arthur 
At what Time ?—A. My Mother was called up in the Night. 


Gentlemen, it did appear that theſe two were Servants about the Houſs, 
| though in a very low Station; the one, I think, a Helper in the Garde, 
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| fendant ; and therefore if the Plaintiff rs be 3 
mu ſor the 
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ng 
Earl of Angle; $1 
Gentlemen, The Queltion being a meer Matter ef Fact, the Plain 
Counſel have proceeded to lay their Evidence before you. in the follay; 
Manner ; They have | os vidence to induce a Probability, thar g 
te Lord Alibam, might have had a Child; w) 


that, by examini Irs. Dorothy Briſcoe, and Mrs. Henrietta Cole, i; 
Bri fv, to ſhew 4 there was a Reconciliation: between the LY 


Mrs gern 


Lady Altham, ſome time in the Lear 1713; that they came t 
cohablted at the Houſe of their F — in Bride Sore, ey * 
they went to one Mrs. Vice's in Efex-Street, and from thence to Da. 
maine; and there another Circumſtance ariſes, which is, that Mrs. 0 
and her Mother being invited to Dunmarre, went thither, and while! 
were there, upon an Accident, which has been ſo often re ted that 
ſhall not go into the Particulars of it, Lady Altham was frighted, and 
conſequence of that Fright miſcarried ; and the fame. Witnel Ma 
Cole, ſwears that ſhe ſaw an Abortion. They have alſo produced Cap, 
rine Cormack, to ſhew a ſecond Miſcarriage, in the fame Summer with thy 
mentioned by Mrs. Cole ; the Circumſtances of that Iikewiſe have hey 
ſo often repeated, that I only mention the Fact. Having done this, th 
Plaintiff proceeded to ſhew an actual Pregnancy in Mary Lady / 
The Evidence fot this was A ite Bates, the Servant of Mrs. Briſcs 
| who was admitted to Intimacy with — Altham, and to whom i 
was told by Lord Alibam, and acknowl ped by Lady Aitham; wy 
who further ſwears the Pregnancy was 'fuch that ſhe did oblery 
it, and by laying her Hand upon the Belly of Lady Alban, fv 
took _ er to ſay that Lady Altham was big with Child, I do not, 
I go along, take notice of the Objections to the reſpectite Witneſs, 
intending to confider them together. In the next place, they have ci. 


oO WO 
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deavoured to prove Circumſtances preparatory to the Delivery of Lal WY wy 
Altbam. Dennis Redmond tells you, that he was ſent for the Midwif, 75 
and Thomas Bros t, that he was ſent for as a Surgeon to let her blood xt Lord 


the time of her Labour; and Dennis Redmond and Philip Breen both ſpeck 
to their obſerving that Lady Altham was pregnant before this time: Au, 


the other in the Stables. 

The next Period is the actual 1 and for that, they have pry 
duced two pofitive Witneſſes; the one Mary Doyle, a Servant in the F4- 
mily ; the other Eleanor Murphy, who calls herſelf Chamber-maid; both 
theſe ſwear they were in the Room at the time of the Delivery; and u 
far as their Teſtimony ſhall avail, are poſitive Witneſſes to che N act. The 
next, ate the Circumſtances conſequent upon the Delivery, that wen 
Evidences of it. The firſt is ſpoke of by Breen and one or two mom, 


| The next was the Chriſſening, which is ſworn to by the two Maids that] 


Godfathers, Mrs. Pigot Godmother, and that Mr. Zloyd was the Clergy- 
man that officiated in the chriſtening of this Child. The next is Chriſh 
pher Brown, who was a Servant attending upon one Mr, Anthon Clif 
not the Cliff that was the Godfather, but an invited Gueſt ; and he ſpealy 


Jebn Seat, 1 
Servant, I think, of Mr. Pigot's, he ſpeaks to a ſubſequent Time after 
eturn with his Maſter from In 
land, he was ſent a dozen Times, as he has ſworn, to this Houſe with 
Meters, and Compliments to the Lady, and to know how the Child di 
Gentlemen, it will be material for you to obſerve that the Birth to which 
this Evidence has been applied, has been fixed by the Witneſſes, and . 
mitted by the Plaintiff's Counſel, to have happened in the Beginning d 
Summer, 1715; which the Witneſſes have alſo explained to be about tle 
Month of May. There were two Witneſſes more, proper for me t0 
take notice of, but I ſhall not give you their Evidence by way of Telt- 
mony, becauſe they ſeem to differ from all the reſt. The one was that d 
Charles Mac Carthy, who was brought to prove the Pregnancy of Lady 
Altham, and ſomething further, but he ſet out from a Period of Time 
different from the other Witneſſes, that the Counſel for the Plaintiff dd 
not think proper to proceed in the Examination of him; nor have tit 
Counſel for the Defendant made any uſe of him. The next I ſhall l 
aſide, is Major Fitzgerald, whoſe Bp was to the Declaration d 
Lord Altham, the Day my Lady was in Labour, and the Invitation 
had to go and tap the Tar Mew Fong and his Excuſe for not going, # 
it was an improper Time; the Invitation he had to go the next Da. 
that he went, dined there, but did not lie there; that the Child #6 
brought down to him, and that he gave the Nurſe half a Guinea; bit 
then he fixes this in Harveſt, and therefore no Advantage has been take 
of that Examination by the Plaintiff; the Defendant. indeed has ma# 
uſe of it, which I ſhal] take notice of in the Objections. 
The next Evidence, Gentlemen, has been to ſhew. the Diſpoſitions tit 
were made relating to the Child thus brought into the World; and, 
deed, I ſhould have mentioned before, the Evidence of Mattbetu Furih 
who applied for having his Wife employed as Nurſe to that Child ; * 
Gentlemen, the ſame | Src for the Plaintiff that ſwore to the Chi 
ening, the ſame Evidence that were about the Houſe, and preſent at Ws 
Birth, have gone farther, and told you that one Foap Landy was appone 
cd the Nurſe for this Child; and they have all of them given this Ac 
count of Joan Landy, that ſhe was a Perſon unmarried, that was . 
Child, and ſuppoſed to be fo by Lord Aithan, that was turned 1 1 
ſome ſay, upon my Lady's rowing down; as others ſay, before m 
came into that Country: This Perſon was choſe to be the Nurſe. 
had a Place of Reſidence, the Cabbin that was built ſor her Fatht\ 
uarter of a Mile from the Houſe of Dunmaine ; which, as the W 
neſſes for the Plaintiff tell you, was fitted up upon the Occaſion of 


; 


ceiving her and this Child. Lan has told you that a Room was 20 „ 
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7. for wh aro nh 170 125 a bad beſpoke co Pair of Shoes, which 
As make, and. 01 Home, Nee 
Lord," and they la him he- was gone back to Duxmaine.; = 
ron Lady Auben 5 out. inte this Exclamation, br Lk Sy br been 
6 wo to have * 1 1712 
« Lord Alam s for then I. could. ſee my very, Day, but — 
« ſee him but by Stealth.” Gentlemen, the Witneſſes for the 85 be ge 
were 12 the Houſe, and pooverſant in © Family, gell you, that, my 
ni A Je; this Child to be his laue don; that this Child 
tuch to the, Perſons that ty. the Houſe yo, viſit, and 
8 vften ſaw the Child in and about = Hout 
W e the Child's being removed to ng 
Godby of 17 ee 1 after the Separation of Lady A 1. 
wy Lord. When the K s ht to Fe they haue gone oh 
videace, to ſhew you, chat r 7 70 
Lotd. by Lady Aa. For this, they hav pines Ty 4 
tells you, that there, F 
+ went fo a School in the ! Neighbouch 
the Child of Lord Alban that it was called t 


REI 
and ] | 
as that itnefs 
* the Child was treated by. my Lord # his Son ; rd Meg. 17 5 
lation uf the: Family, Who lives in the NN of  Kinnea, | 
wil E that het Brother Colonel Cuff Fi 3 atleman well knawn 
here, uſed to viſit m and my to viſit him, 
5 12 her: (ary Hare uſed 4 Table to drink the Boys b as, my 
Leds Song n e was ſure, from the 
her Brother, that if he had uſpeRed that he was the illegitimate Son of 
Lord Althamy he would not have done him the Hapous to have drank his 
Health ; and chat ſhe never beard. he was the legume Son, ah of . 
that he has been called fo, on account of this pre — Dif Bebe 


had ever bern at that Schal. 


e mo ” Child 45 ere to We | * 91. 
0 there you have ſever 5 0 m the 
bs via, Two eee, James Denglie 15 Charles 
= ava —— ſwear to this 5 Fs King! there ackn now ley ged as my 
bet Ph Son, and hg they had 1 bt upon th . Pe- 
ime, eoncerni ſo; and it appears, t was 
taken in to teach nen „ and ter wards kept Fog! where he Girl 
was canſtantly ſen 1 
From "wo — have carried him to Dublin, to my "Lord Althan!s 
Houſe in Crg{-lane ; and here Catherine O. Neil, who was 4 he Perſon that 


drought him, gives you an Account of the wy of the Perſon, and 
likewiſe of His being acknowledged as the Son of Lord Alam. And 
Nicholas Duffe, who kept 2 Publick-Houſe, and is a Chairman in this 
Town, who was frequently with Lord (and I think I may, once for 
al, obſerve, that this unhappy Nobleman did not diſtingui his Com 
| pany as became one of his Rank and Quality) tells you, that my Lord 
has mentioned this Boy to him, as one that would one Day be N Al- 
\tham; and angther Time, in Diſcourſe, told him, he would -be Earl of 
Hnghſea. From Croſi-lane there is lomathing mentioned of Stephens 
Prten, but I could not colle& at what Period of Time he was there), the 
next Place he is removed to with Certainty, is Frapper-Lane ; and there 
he is ſome time with his Father, 12 put to School * one Garth, and. is 
known to ſeveral People in that Neighbourhood : To this you have the 
Evidence of the two Byrnes and Matthew Plunket, who ſwear that he was 
treated as the Son of Lord Altham, though the Care of him ſeems to leſſen 
Sp Place; for in Croſs-Lane you hear of Miſs Gregery, and more of 
her in Frapper-Lane; and to her they have imputed the Neglect ſhewn to 
this A. el hence my Lord moves to Inchicore, about the Month of 
1724, at which Time the Child, then about nine Years of Age, 
was ft by his Father, The Evidence of his being ſent imme- 
Gitely to A Houſe of one Mrs. Cooper. Here the Evidence begins to be 
Jels connected than before; but 1 ſhall mention it as given. Michael 
Waldron and Dunn ſay, he was put to School to the ſaid Dunn, who allo 
i ſwears to the Perſon, and that be was put to School by one Cavenagh, a 
"bot Dancing-Maſter ; that he afterwards ſaw Lord Alibam at Cavenogh's, and 
2: 0 Phat 15 Altham promiſed to pay him for his Care of him. It was before 
pon is Period of Time, that Byrne junior ſpeaks of his coming to him, and 
is de Care he took of his School-fellow, and the deſtitute Condition he 
ONE Ys then in. Aſter this, the firſt Account that I think is given of him, 


b that of Mr, Amyas Buſbe, who ſpeaks of him as 2 Boy loitering about 
the College, who got his Subſiſtence by running of Errands, 5 Name 
fa Scull; that, moved by his Story, he was taken in by Nee: umanity at 


het dis young Gentleman, and that he had Intentions to do for ms if his 
Wi Vol. IX. | 


and 4 Richard a be oy 
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Lane Miſs. Gregery lived with Lord b Cl 
| plained of this, Boys. and that he was corrected : f 
| — Boy . the Fault that ron cn Lay 
A | forthe Deſendant, Herd, tells nad hoy ak | 
| immoderate Correction that Was N to this SD Fineſſe, 


Fin de was | have told you, that my Lord, 


Fae to apply theig Evidence to, has been to 


Knowledge ſhe had of |. 
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Miſs, Gregor wy 
and that Lord Alhom could have no Peace whil iſt = Ko | 
| Gentl/emeny the next Fact that the Counſel for the if h tl 


ime he was taken from Mr. Tighe's,; * bor CE 
rocurement of the now Opt and that $4 


= Lord Altham's Death. 2 bh 1 
1727, and rv was taken away the ebruary 15 $a Ig Adds zen- 
"med 3 9 be a controverted Fact, 1 ſhall mention.thovi- 
8 8 he faxſt Account is that which 2 gives, hat 
the Ry Pox,.the-preſent. Defe 


= after this | 1 * ? DAS: he 
Dp that. 


on oC dame ta bis 
erp oat im the ER 


Dare hill x eee 
d 2 4 aro the Boy cam By and told him, his Miſtre 
Man had — is Houſe a his Uncle, 
ing bes {gy 6 che Louie of op Tera nc che-dacket 3. and that the 
deſired Purcell to go along with him: wi 4, he' 2 55 | 
| ther, and that he met this Captain Anneley hs _— ad the Ex 
were made uſe of by him e this Bey; he els pou 
that he reſcued and carried home the Bey. The next Accpunt hat 


give you, ig by one Marks Byrne, a Conſtable at that I' ime, Who te) 
ou, that he was applied to by one Jan Donnelly, wha told him that he 

had: a Jobb, for which he was to hae a Guinea, Which was to ſett th 
oy, ang þ ring him to Lord Atbam; 7 geen 2 2 thou carried 


to the Houſe 1 ſame Jones; that ere ; that he 
accuſed him of ilver Spoon, and dee eb em to take away 
the thieving 8 of 4 e J that accordingly they took him away, and in 


cartying Bim td Gage as. they were directed, that thete w 
Crowd gathered ; that the 4 that they put bim in a abe 4 
Coach which they met near Eu- Bridge, and 2 him to the Place 


rg e on George's Quay; 5 my Lord on Foot; and there 


my Lord went into the Boat with. Reih, the F and Donnelly ; that 
they Fear off, and that he 2255 them . dof. the Wall: ; The 
5 erſon produced was dab and 435 erer in the material * 
ſtances, which were, that he faw this Bay on George's Quay, th at he 
went into the Boat with my Lord and the Roy, ih that. wy — and 
the Boy went on Board the Ship; that the Boy w: left W in the 
Ship, — by the Time the Boat returned it was Night. Gentlemen, 
there is, to be ſure, a Difficulty to reconcile the N of this Reih; 
but I in ſhall ſpeak to that, ee en ee the 


itn 
The next Evidence 29 70 is Head was, to ſhew that a 
Ship called the Fames of N 7 — 225 Maſter, ſailed over the 
Bar of Dublin, the. zoth of Abril 1728; the Ship was entered in th 
Cuſtom-Houſe Book the 18th, and the Evidence afterwards ſhew that 
ſailed the zoth. Mr. Babe, the proper Officer, produced the Book, and 
there this Entry did appear, with this Addition, that the Entry was 
made by Mr. Stevenſon, a Merchant in this Town, The next Step they 
took was to ſhew from the Books of Mr, Stevenſon, that this Boy did 5 
tually ſail on board that Ship, and produced Mr. Cromie,. at het. Tit 
Clerk to Mr. Steven bn, in order to ſhew you that this Boy gs 40 guslſy 
fail on board this Ship : He tells you, that this Ship was partly bach 
by Mr. Stevenſon, that it was bound to Philadelph; a, that the, prisc 
Part of the Cargoe were Men and Maid Seryants; he. prod 4. 7 
venſen's Book of Entries, and this Book being read as e th 
Title of it was, An Account of Men and Women Servants on 
James, which went over the Bar of Dublin the 3oth of April 1728. Gen- 
tlemen, there was a long Liſt of Names, and among the reſt was that of 
James Aungſiey; and, Gentlemen, this Cramit Was _— Ie as to 


was impoſhble reg aa Anneslty could have been put on board without 
his free Conſent ; for that the Way of Dealing was to have Servants in- 
dented before the Lord Mayor, and the Cuſtom was to, have one Part of 
the Indentures delivered to the Servant, the other to the Maſter of the 
Ship, and the Name enrolled in the Tholſel-Books : But it appeared from 
his Evidence, that the Lift produced and kept by the Merchant, was not 
taken from the Indentures, or the Books of the Town Clerk, 5 that 
the Method of taking ſuch Liſt was, that the Night .der the Ship 
failed, ' the Clerk of Mr. Stevenſon. went on — 5 d. the Maſter 
gave him the Names of the Perſons on board and rom that Lift 
this Entry was made in the Merchant's Books; So that from this Ac- 
count, it was very poſſible for Perſons. to be ſept ane that had. 

ver indented. In order to ſhew that this Boy. as ical Y. 121 7 Me 
- Counſel for the Defendant produced the ori inal Book kept.by the Town- 


Clerk, in which are entered, by the Town-Clerk, the Names of the Her- 
3H | + ff HET. + 55 ng 


he tells you, that he ſaw one Reidy a Servant of * Atham s, and that. 


beard th e 5 | 


the Manner of putting Servants on board, in order to ſhew you that it 


Family was fuch; that upon his 
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into this Affair, and probably could not have tniſaſpelt the Name of 
nee aoqiaineed, © 9 hate eaten 
But, to put this Fat gut of doubt, the Plaintiff produted Shiereſs Ag 
zn Attorney of the Coe of Common Pleas, who had been employed by the 
Defendant the Fart erf 


4 


0 e ws Lord bum, by bis Brother's Death, the Boy was 
matched 10 Wi Dordfip by a Gentleman in {64's Preſenes; that his | 


_ Lorfhipcomplained6fthe Reprosehes he underwent on the Boy's Account; | ani 
refuſed | * 


, p 
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Und in particular, ſaid that Hawkins, who was King at Arms; | 
to enroll his Title as Lord. Album, e ae ; 
nnd thereupon called him Impoſtor, Vagabond, and he believ: „ Baſtars t 
That n then told his Lordthipy ig the Boy were a Vagabond, he might 
be döbliged to indent before my Lord Maybr at the 754% Anl. 
: mr : And Id Further Tays; that ſome Time after, he was again in 
Company with the Defendant at u Tavern, with others of 't e Beten ö 
dant's Intimates,” When my Lord ugitſen, then Lord Airzum, told the 
Witness de was gone, meaning the Boy; Which, coupled with ide former 

Evidence; ſhews, as was infiſted; that the Defendant intended to put the 
Plainteiff out of the 8 27 and gives C edit to the Witneſſes, |'who br his 
r extcutedfuch" Intention; as before relate... 
Tue Plaintiff went further, to ſhew' that the Defendant not only octa- 
ſioned this Perſon's being taken 2 Way, n Plaintif's' Return 
into Enꝑlund, à Mis fortune befalling him, by the 
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that Colour to täte away his Life; for Which Purpoſe one Jeb Giffard 
has been produced. He appears to have been an Attorney of the Court of 
TING „and Agent for the Defendant.” Some Diffi- 
Eufty was made Whether his Evidence ſhould be received; but the Court 
- Hivmg admitted mim to be examined, with Liberty to diſcloſe what did 
not come to his Knowledge as" Agent for the Defendant; You, Gentle- 
men, will not conſider whether the *divulging Converſation be what is 
Kulted honduradle between Man and Man, or whether the i Treatment 
this Perſon received ffom the Defendant has induced him to appear t6 give 
Teſtimony in this Cauſe, but whether what be has ſworn be true 
This Witneſs ſpeaks to the Declarations made . my Lord ngleſea, at 
the Time an Appeal was depending between him and Captain N be- 
fore the Lords in Exgland; upon which Occaſion, the Defendant ſaid, [ 
"that it was better for him to throw up his Titles, which he did not va- 
ue, and to give up them and the Eſtate, upon Terms, to'Fames Auneſſey 
the Plaintiff, whoſe Right they were; that he would go over to France, 
und live there, Where he ſhould be much eaſier and happier than he was at 
that Time, le tells you, that this was repeated more than ohee; that it 
yas nota ſudden Reſolution, but the Refult of deliberate Conſideration, | 
"accompanied with another Act, which was that of taking a Perſon into 
his Hbuſe, to teach him the French . to qualify him to live in that 
Kingdom. And the Witneſs tells you farther, that the Reaſon why this 
Project was Jropt, was the accidental Homicide committed by the Plain- | 
tiff; upon which Lord 2 6 — changed his Purpoſe, and reſolved to pro- 
ſecutè him; and frequently declared, that he would give 10, 000. if he 
chull get him hanged, for then he ſhould be eaſy in his Titles and Eſ- 
tate; and that this roſecution coſt Lord Angleſea Eight hundred Pounds. 
As I ſhall not touch this Part of the Evidence again, I muſt deſire you, 
Gentlemen, to conſider, whether the Words ſworn to be ſpoke by Lord 
"Angl:ſea, as to giving up his Eſtate, may not be accounted for as the raſh 
"Expreffions of 'a Man diſtreſſed in his Circumſtances ; but, Gentlemen, if 
you believe the other two Facts, that is, that Lord Altbam did ſpirit away 
this Youth; and that he did carry on this ' Proſecution againſt him, the 
"Queſtion will then be, what Influence they ought to have upon this Cauſe ? 
And how far they ought to conclude againſt the Defendant as to the Fact 
in Queſtion, will deſerve your Conſideration, that the Plaintiff may not 
"ſuffer by the illegal Acts of the Defendant, nor the Defendant be injured 
'by your relying too much upon preſumptive Evidence. If the De- 
fendant did fend away the Plaintiff, that Abſence muſt be imputed to the 
"Defendant. The Suppreſſor and the Deſtroyer of Evidence are to be con- 
"fidered in the ſame Light the Law conſiders a Spoliator, as having de- 
ſtroyed the proper Evidence; and againſt him defeCtive Proof, ſo far as he 


© "Has occaſioned ſuch Defect, ſhall be received, and every thing preſumed 


to make it effectual. Nay, I think you may by Law go farther, and if 
the Plaintiff has given probable Evidence of his being the legitimate Son 
of Lord Altham, the Proof may be turned on the Defendant, and you may 
expect Satisfaction from him, that Lord Altbam his Brother died without 
Iſſue; and this on account of that Evidence which the Plaintiff muſt be 
ſuppoſed to have loſt, by the Defendant's having ſo many Years put it 
out of the Plaintiff's Power to aſſert his Right. And you will alſo con- 
| fider whether theſe Acts are not Evidence to ſatisfy you, that the Defen- | 
dant, in his own Thoughts and Way of Reaſoning, confidered the ſtay - 
ing of the Boy here, as what might ſome way prejudice his Title. But 
whether, as inſiſted upon by the Plaintiff's Counſel, you ought to take this 
as an Admiſſion on the Part of the Defendant, that the Plaintiff was the 
lay ful Son of Lord Aitham, will deſerve further Conſideration. Undoubt- 
edly, there is a violent Preſumption, becauſe no Man is ſuppoſed to be 
wicked without Deſign, and the Defign in this Act muſt be ſome way or 


| lent, '18-but 3 Preſtitiption, and that ih Defendant has en und as 
| Title | 
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erde Conſciouſneſs "that the Led was the Son of Lord Auibas, u 
I ermnination; keeping in your Mind, that it, "though yy. 
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thers being ſuch 2 Child Col, Loftus; who lived within eight Mi 
| Din — ft ght Mita g 
try as "was like) 
Mr. and Mrs. Vu 


f to hear ie; Tays, be neter Red of ir. Col. Pali. 

bert, Mr. Palle: Mrs. Giffard, have. all gone like 
that they never beatd of a Miſcarrh 

Miſcarriage, has little Weight, becauſe thing 


they fay, 'wete the" BerVants of the Family t the Time" that this 
mult have deen: Mrs! Hipeh; wy Lachy'sWoun, ee 
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of the Roſs Eſtate to the Tenants, he nevet heard one ObjeRtion mad — 
that chere wWas 4 80n. They then went into another Pieces of Ei Te 
which}'if true, ſtands in the Place of poſitive Evidence, becauſe iriconkh. bor 
ent with Lady Althah's being delivered of # Ohild at the Time: depoſed; * 


| ropoſed #J6urne to Wexford; that The'necomipanied wi 
Lady in the Pater Wr y Lore, | 8. BH, c 04 1. 
ſays, when they came t&IFe#/ord, they lodged at the Houſe of one Sway 
that they went into Cort und ſtayed there during the Trial, and that Mi, 
Cafar Colclough fat bythenipart of the Time; that theyRayed à Werth 
Wexford, arid then went Nome; and, as appears by the Examinatiom of 
Heath and Rolph, they went to Dublin in à very ſhort Time after, l 
ſtayed there all the Summer; Heath fwears it poſitively, and Nolpö thi 
they ſtay'd there till he went away, Now; Gentlemen, if this Fa&poull made 
be eſtabliſhed, in dull dndeubtedly put an End to the Controvefſy of ths WW Thi; 
Day; becauſe, if Lady Arham was at the Afftzes of Wexford) which g Evid 
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pears to be the 16th of April; that ſhe continued there à Weoeky and we | you 1 


back and ſtayed but two or three Weeks at Dunmain, and thence went u thoſe 
Dublin, 'where ſhe lived the Remainder '6f®the Summot and this bei Wl carric 
at the Time when ſhe was ſuppoſed to hate been delivered:of the Plat a 
tiff; you will conſider if both can be true. But this Fat has bee dl. 
puted, and in this Manner; firſt of all, Aer, who was Clerk to my L 


|| Chief Juſtice Fifer, who went that Circuity.telts you, that be deter. 6. 


member to have feen any Ladies there; this not a poſteive Proof, burt WW miftal 
is a circumſtantial one: The next is Cæſar Coldlough,'\whofwears that h the C 
does not remember to have ſeen them, and from the Buſineſs he wa preſer 
engaged in, the Gentleman on Trial being his Relation, he does not belive Wl X77 
he fat by any Woman that Day. There were alſo two poſitive Witnels WM take t 
produced to prove Lady Altham was not there, which were Turner u latent 
 Hirginſon. Turner tells you, that he was at the Houſe of Danna, ſet me 
when my Lord went to that Aſſizes; that he ſaw him get into the Coach, 
and that he faw my Lady in the Houſe after my Lord was gone. Hf 
ginſon, tells you likewiſe, that on the 75 ſoy of this Aſſzes, he was at Du 
maine, and the Occafion that brought him thither (which makes him cer. 
tain to the Time) was; to deſire Lord Hltham to fend ſomebody to fad. 
crthy for the 28 Pounds Arrear of Rent, which his Son was to bring then. 
He tells you, that he faw my Lady, that ſhe was undreſſed, and that he he- 
lieves ſhe was with Child, and drank to her ſafe Delivery. And there s 
one . Circumſtance further, which you ſhould take with you, that Mn 
Heath ſays in her Account, the Sifter of Mrs. Giffard went with then; 


| tho" Mrs. Giffard. ſaid, No one went with them but the Perſons he 


named, but did not name her Siſter. - ; 80055 
The Defendant has alſo, in order to account for what has been ſaid 
the Plaintiff's Witneſſes, as to the Child taken in by Lord Althamaftert 
Separation, and who was carried by him from Place to Place, and treat 
as his Son, examined the ſeveral Witneſſes produced by them, who 
acquainted with Lord Altbam and his Family, during the Time the # 
was with him, to prove that the Boy kept by Lord Alibam was the Sow 
Joan Landy by Lord Altham, as was ſuppoſed ; and that he was alwiff 
conſidered and treated by that Lord as his Baſtard. And thus, Gentlew® 
you fee how the Witneſſes produced in this Cauſe ſtand, as to the m 
material Circumſtances, in direct Oppoſition to each other; ſo that 
one or the other muſt ſpeak falſe; which of them have done ſo, 0 
only knows. You, Gentlemen, muſt, after taking the whole into 
Conſideration, ſay which, in your Opinion, deſerves Credit. I ſhall 
take notice of the Objections to the Witneſſes on each Side 
The ObjeRions that have been made to the Plaintiff's Witneſſes, & 
| their Uncertainty with regard to Time and Place, and other Cin 
ſtances to which they were examined, were alſo made to the Witne 
for the Defendant ; and if an Imputation arifes from thence, you 
conſider whether it be not equal on both Sides. In the next Flas 
Objection is made to the Condition of the Evidence for the Plaintiff in 
they are Servants of the loweſt Stations, and meaneſt Condition. You 
canſider how far that Objection ought to leſſen, much leſs take awy* 
Credit of their Teſtimony : Servants about the Family, tho' in the mem 


other relative to the Title; but whether or no it was the Opinion of the 


Trouble he might have from this Lad, that induced him to do this Act, | Stations, were likely to know ſuch particular Facts as they have gived# 
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ede pur in'the Mouth of any body, and whic 
e and 85 en Oath by the rel} Pede Withalſes,” Tou 
1 dre, T think, find it' neceſſary, with" Caution, to attend to the 
Objections made"to'the Credit of the” ſeveral, Witneſſes that ſtand in Op- 
your Bahef as to the Cireumſtance- of the Miſcarci 
ee, decauſe the has ſworn the ct | 
Fad which mult have been opſe & by her. Again, if Mrs. Cole ob- 
tains Credits 


of that Conſequence, 


then M 


88 


And that is, the Removal to Dunmane Mrs. Col 
. my. ENS ct; Mis. Hach, thar they went directly from Capt. Brif- 

oe ts Danna: © Now, Gentlenien, as to Mrs. Cole's and Mes. Briſ- 
we Telhinonyy there's no Imputition, other than what ariſes from their 
Age, at the Time to which their Teſtimony relates, when the eldeſt. of 
hom could not" be above Thirteen by bet own Account, and "ſhe ſpeaks 


| ' Attention of fo\young's Ferfor vhich they, removed 
een will conſiders wherher the Remoyal of my Lord and his Lady from 
heir Family to” anather Place in Dublin, eſpecially as an Totimacy was 
pt up between them, ſuffici 
erceniſtande of the Miſcarriage, there ſhe is extremely poſitive, and 
probably te Curioſity of Girls of her Age, in theſe Matters, exceeds that 
of grown Perfons, There was an Obſervation made as to the Word Aber- 


iy have been Tearnt ftuce. There has: been alſo a'Witneſs produced to 
| - diſcredit Mrs. Heath, as to the very Subſtance of her Teſtimony 3 what 
be has ſaid mult be freſh in your Memory, but you will remember the 
ſeeming Art made” üſe of by him, to ſhew he was compelled to give his 
Teſtimony. Beſides, his Teſtimony is not ſupported by Circumſtances, 
but is another Inſtance of Oath againſt Oath. 0. ien - Is ' 


PRESETS ESTES. 


ſed; Gelen, The next Witneſs 1 ſhall-take Notice of, is Rolph : (I don't 
ring denk regularly to them, intending only to take 18 material) He 
Du certainlyddlivered his Teſtimony in a very clear Mannef'j he gave an Ae- 
this count of his coming to and living in he Family, and of his Continuance 
ityof in it, and Manner of leaving it; and thete is one Circumſtance that gives 
d wy Credit'to'Rolpby' as he is the only one that can be ſaid to receive Credir 
3 ie from-the Witneſſes on the other Side. The Plaintiffs Witneſs, 2 
veeny; has ſaid;! That Rolph was Butler before, and continued after my Lady“ 
tht, Delivery which agrees with Roiph's Evidence, but"varies from all who 
eli have ſpoke to the Birch; who ſay, that Rip was gone; that Magber 
mo WW lived there at the Time of Dzyle's ànd Murphys being there. Dennis Rau- 
„ and mond does ſay, there was ſuch a Servant as Rolphy but that he was gone 
þ that WY before the Delivery; © Bur then you will conſider what Figure this Rolph 
rould made on his Croſs- Examination; ſuch an abfolute Uncertaitity as to every 
n Thing but what he was brought to diſcloſe, and his Readineſs to give 
Evidence on one Side of the Queſtiun, neceſſarily induce Suſpicion; and 
en you will cbnſider his Attempt to throw a Reflection on the Plaintiff, as if 
ent choſe concerned for him would have tampered with Rolpb : But the Story 
dein carries an Improbability in it, that a Man ſhould ſend Victuals before 
Pla bim, and come and offer to a Stranger What was not in his Power to give, 
a. and that in ſuch an open Manner. 3 an 
Lol [Here Mr. Baron Mounteney ſpoke to the Lord Chief Baron. 

10 [6 entlemen, My Brother Mounteney mentions one Fhing;) which I am 
butt miſtaken ih, if he is right; he ſays; That when Ms. oder Kercher made 
hatin WY the Offer of à Lieutenancy to Naht, his own Company were only 
he wa BY preſent; 1 db -apprehend there' was not only the Company of Mac- 
belien WF Kercher, but the C8800 that was with Rolph. Gentlemen, if I miſ- 
toes i take the Evidence on either Side, impute it to my Memory, ſor J have no 
ver 1 Latention to miſrepreſent, and ſnould be extremely glad if any Body would 
ai, BY ſet me right: When you come to look upon your Notes, you will ſee 
Coach, how this Fact ſtands. But there is one Thing I would obſerve as to the 
A Teſtimony of Rolpb, and that is, that Mrs. Giffard and he differ: Relp-b 
t D has ſaid, that the new Road leading from the Houſe of Dunmaine to the 
m cer. Cabbin, was made for the Benefit of going to Mrs. Giffard's and Colonel 
0 ar s, and that Mrs. Gifferd always went that Way: Mrs. Giffard 
g ben. ſays, that ſhe never went that Way, but always by the Bridge. I heſe 
the hene light Circumſtances; but however, where Witneſſes ſtand in ſuch di- 


rect Oppoſition to each other, they deſerve ſome Attention. 
Anthony Dyer, Gentlemen, is another material Evidence for the De- 
ſendarit. But you will conſider how far his Credit is affected by what I am 
ing to mention. The Witneſſes on both Sides have ſaid, that after the 
ration of Lord and Lady Altham, the Child, be it legitimate or ille- 
gitimate, came into the Houſe of Dunmaine. William Elmes fixes it to 
three Wee ks after, and another to a Month; but this Man ſays, that he 
was there at the Separation, and three Quarters of a Year after; and 
ſwears, there was no Child in the Houſe during that Time. As to the 
poſitive Evidence on the Part of the Plaintiff, Doyle and Murphy, the Ob- 
ſervations on them as to their coming into the Service, have been made, 
and are extremely ſtrong. Murphy did ſay, that Doyle came there firſt ; 
the afterwards changed, and ſaid, ſhe came there before Doyle : You will 
confider alſu the Manner in which they give their Evidence. And in re- 
d to Mr. Palliſer, Mrs. Lambert, and thoſe People that ſpoke to the 
regnancy on the Part of the Defendant, they have gone ſo far, that if 
ou believe them, there could not have been a Miſcarriage. There is one 
Thing 1 forgot to mention, to ſtrengthen the Evidence of Mrs. Cole, and 
weaken that of Mrs. Heath, which is, that Lambert ſaid, that Sutton the 
n was ſent for to Roſs, and ſtaid at Dunmaine a Fortnight : Now 

when you come to compare the Times of his being ſent for, and the Miſ- 
crriage, you will conſider, whether it does not tally pretty near with the 


Heath ſays, he never did attend my Lady, | 
There is one general Obſervation te be made on all the Evidence ; and 
is, that there is a Forwardnefs, an Inclination to go on to ſerve their 
arty, on both Sides, and that they want that Candidneſs which gives a Credit 
wWitneſſes ; I ſay not this on either Side, but you will conſider whether it 
is not an Obſervation that runs thro? the whole. I ſhall not trouble you with 
het to the Surgeon, The Objection to him ariſes from the Improba- 


den, but T'rhink there can be no great Weipht laid upon that, the Term 


Time when Mrs. Cote gives an Account of the Miſcarriage ; and yet Mrs, | 


lilty of his own Teſtimony. As to Chri/ffepher Brown, who was one of | 


Mis Heath mult de miſtaken; iti another Fact, though not 
ed Mrs. Briſcoe — my Lord and Lady Aham went to Lodg- | 


Pal "which My: P+ime-Strjtanit ; thinks was not likely to engage the | 
De keel ſo young Perſon, I mean tbe Place to which they removed; 
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of. But vb better Side; you! Will confider that the n * 
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Credit of Mis Cet can en- with Integrity, che 17 to n Falſhood "never! con, nor can you glve 
rs. $ 


contrary, and that | 


be not ſufficient to anſwer that Objection. As to | 


" SY 


1 fays:cauld de credited, vo will confider-/how that 
| the Deſcription of che Houſe, 
| there is a great Ditfe 
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the Servants attending at Dinner at the e fuppoſing what he 
M lan was miſtaken in 
And you will permit me to obſerve, that 

* = L712 . * | 3 
| rence between not .recolleRing- Circumſtances, and a 
Witoefs ſwearing to thoſe that are falſe; the not recolle&ing may conſiſt 
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any Credit to ſuch a Witneſs; becauſe you cannot ſay that he is wrong as 
to this, and 9 N as to that Part of bis Evidence. 
ſeveral Witneſſes who Tay the Child, 5 \ 
pured; büt called 'a Baſtard, and Je Landy's Child, and that the Boy 
knew it, and fent his Duty to her as his Mother; you will conſider how 
conſiſtent that is with what Nilllam Elmes' and others have ſaid, who 
would have it underſtood that my Lord 1 not for five Hundred Pounds 
that the Child ſhould know his Mother and that my Lord ordered them 
to ſet the Dogs upon her if ſhe. came hear the Houſe 3 and yet thoſe who 
ſpeak of him at Kinyea'and Carrictduff ſay, that my Lord has often eurſed 
him,” for haying too much of his Mother's Blood in hin, How theſe dif- 
ferent Accounts can be reconciled,” you'' muſt conſider. There is one 
Writnifs mote on this Head that T muſt take notice of, and that is Eliza- 


With regard to the 


of the Boy himfelf, zt the Funeral of his Father, upon being aſked b 


nee on both Sides; "and from' what I 


"ISS, 


and I think, you Gentlemen will be plied io conſider the Circumſtances 
| flity upon the Teſtimony you have 
heard. The ſtrong Circumſtances which induce Probability in Favour of 
thoſe have mentioned, of ſpiriting him away, and after- 
wards attempting, by an unjuſt Proſecution, to take au ay his Life; to Which 
I have before ſpoke at large, and need not repeat. On the Part of the De- 
fendant, the Circumſtances are of a different Kind; and thoſe are ſuch as 
relate to this Family, from the Beginning of the Tranſaction to the End, 
and ariſe from the Quality and Circiimftances of the Perſons, which, as 
has been urged, muſt have rendeted a Fact of this Kind too notorious ever 
to have been doubted, eſpecially in this Kingdom: That it muſt have 
been known to the Relations of this Family in England, whoſe Eſtate and 
ought to have made it publick ; and that it was the Intereſt of Lady A- 
tham, that the Duke of. Buckingham, her Father, ſhould know that ſhe was 
with Child. Aghin, you will conſider the Improbavility ariſing from the 
Place where he Was born; at Dunmaine, in a remote Part of the Country, 
attended by a 2 Midwife and the Surgeon you have ſecli. Ladies, 
ſay they, of her Rank would not ſubmit to it, and are uſually placed, 
on ſuch Occaſions, where they can have the beft Aſſiſtance; and the 
Conſequence of a Child to this Family particularly required it. In the 
next Place, you will conſider, whether there be not a fatther Iitiprobabi4 
lity ariſing from the Nurſe ; that à poor Body ſhould be employed is no 


ſuppoſed, by my Lord, and in that very Place, ſhould be taken b my 
Lady to nurſe her legitimate Child, is ſcarce to be acedunted for. Ther: 
is nothing ſaid to reconcile this, but the Teſtimony given by Laffan; and 
the tells you, that this was a Secret not diſcloſed to my Lady, till after 
the Separation: Indeed, if you believe this, the Improbability will de- 
creaſe ; but you will find it difficult to ſuppoſe my Lady the only Perſon 
in the Family to whom this was a Secret. The Place where the Child 
was nurſed has been alſo urged ; but the Difficulty is not that a Noble- 
man's Child was'nurſed at a poor Man's Houſe, but whether that Houſe 
was fit to receive a Child intended to be preſerved ; aud therefore the Pro- 
bability or Improbability in this Inſtance, will depend upon the Credit 
you ſhall give to the different Accounts of the Cabbin where this Nurſe 
lived. It has been further ſaid, that the Sponſors at the Chriſtening of 
this Child, ought to have been of high Rank, and from among the Rela- 
tions of this Noble F _ Again, this Child, after the Separation, was 
romoved from Place to Place, and we have not heard that Lady Altham, 
either by herſelf or Friends, took any Care or Notice of him, except the 
ſingle Inſtance at Rt.. Was it not Lady Altham's Intereſt to have ac- 
quainted the Duke of Buckingham that ſhe had a Son by her Lord; that 
he had ſent him away, and put this Child into the Care of his Whore ? 
And was it not probable, if this Notice had been given, that Care would 
have been taken of this Child by ſome of the Family ? The little Care 
taken of his Education by my Lord, has alſo been urged. In Anſwer to 
which, you have been reminded of the Character and Circumſtances of 
Lord Altbam. Again, my Lord's parting with this Child, or rather ex- 
poſing him, in the Manner you have heard, cannot, as it is faid, be ac- 
counted for, ſuppoſing him to be the real Son of Lord A4lham: But this 
is alſo attempted to be anſwered, by the Influence of Miſs Gregory, and her 
repreſenting him as a Baſtard, in reſpe&t to my Lord, though born in 
Wedlock : But, ſay the Counſel for the Defendant, ſuppoſing the Plain- 
tiff to be, what they have endeavoured to prove, a Baſtard, the whole ma 


Objection, you, Gentlemen, will conſider, whether a Perſon capable of 
treating his own Baſtard in that Manner, may not be ſuppoſed capable of 
being worked up, by a bad Woman, to turn his legitimate Child out of 
Doors. The Inhumanity ſeems equal in both Caſes, as both are en- 
titled to the Care and Protection of the Father, I bad almoſt given the 
Preference to the natural Child, as the legitimate docs not ſtand in 
equal Want of it; the Mother, the Family may take care of him; 
but the other is a Caſt-off, But, Gentlemen, though this Ob- 


jection may be removed, with reſpect to the Father, it makes the Objec- 
| don 


from firſt to laſt, was not only re- 


beth Mat allen; and fhe wonld have it underſtood, that out of the Mouth 


Honours were to be enjoyed by that Son; that my Lord Altham himſclf 


Wonder, but that an infamous poor Body, rendered infamous, as was | 


be reconciled. But if the Inhumanity of expoſing this Child raiſes the 
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will be, of the 


is hard to ſay 


Manner, that it would be a very improper 


ay 
00 This. a have je Eh ar 
8 Hey 56 9 75 5 by he ae of his ee 
on as enant 7 nt on 
E g 5 $M REES bs Kid, that he | 
ways: nat, upon e Here carry the Aug w Market, 


t. 5 k ity [64 iniog, he was yery angry with his Bro- 

W. x re ating | to jon. with him in ſelling their 

oor MPN ey hone Fig moni 
8 0 an undeci Veſtion in Law); you will co 

ur tg | — qo he was more likely | to have made publick, or 


Jed hi 1 8 a Son, 
ee ving now <= through with what I propoſed to fay upon the Byi- 
885 I ſhall only in general 7 natice, that 1 will be proper for you, 


atlemen,. while you are confidering this Caſe, to take with you the 
aract ers of tt be Fes 1 in 55 and 2 to Jef ou toes 
s not to be expected from them, * re are, as I ſuppoſe 

va Plaiotiff 's Witneſſes to 5 wal not giye Credit, 

will Le, whether the Plainti 8 A be affected 

wha ou will conſider him as Wk PT endant, to the 

ty of uſe of ſuch Evidence as offered; and in ſuch Caſo, 

Wiineſſes may aye obiruded themſelves, or Art may have been uſed 

to put them in 1 rz ſo that unleſt it appeared that the Plaintiff made 

uſe of them, knowing them to be bad, they ought not to be placed to his 

t. You 1 alſo conſider, that though you have only the Defen- | 
J. Hoſea pou the Remainder-men, who do not derive under the 
— to be affected by your. Verdict, and ought not to be poſt- 

ed, ROS) u are ſatis Mot the e is the legitimate Son of 

d. Altham: Therefore you —— conſider, (taking the Pregſs, the Pro- 
hability and t ſeveral Things together) whether the Plaintift be the law- 

ul Son or IS A be, you muſt find for the Plaintiff; if not, for the | 


tham might not have, in his Imaginatian, ſome ather Child begot on — 
y of my Lady. There was an Intimation of a Son by one 8 

who might be then living; how far this Rumour was in my Lord's ind. 

3 but if this was not in his Thoughts, the Expreſſion is ex- 

Anh Ge % 1 Wife has get a Son.” This might be ſaid of ſuch a a 
on; but yau will — * hether it was a Manner of Expreſſion for a 

Son of his own, born in his own Houſe, As to Mr. Medlicot, the Words 

ſworn to by him were, that my Lord ſhould fay, “ have no Child, nor 


d looked upon the Son by his Lady to have been begat by another 
an, conſider, if the. Werds i ay more than this : I haye no San, no 
Son that I ſuppoſe to be 1 own, I do not care if the Devil had the Eſtate. 
But taking each Sett of Words as contended for by each Side, all that 
can be ſaid is, that my Lord has at different Times varied his Manner of 
ſpeaking on this Subject; whether you can find out the Motives inducing 


| Lon not that I ever ſtall, I de not care if the Devil bad the Eftate.” If my 
7 


him ſo te do, or can draw any Concluſion therefrom, muſt be left to your 


Conſideration. I ſhall think mig happy, if any thing collected by me 
can aſſiſt you in the Diſcovery of Truth. 


Mr. Baron Meuntency.] Gentlemen of the Jay ry, My Lord Chief Baron 
hath ſummed up this Evidence in ſo full, ſo 1 udicious, and ſo maſterly a 
aſk for me to attempt to go 

again with you over the Evidence at large. 

I ſhall therefore confine myſelf to ſome of the more capital Parts of the 
Caſe; and (although I am extremely ſenſible in how inaccurate and diſ- 
jointed a Manner I ſhall lay my Thoughts before you, yet) with the Hope 
of ſtriking out even the ſmalleſt Spark of Light, which may help to guide 
you through this dark Affair, I ſhall endeavour to recollect a few Remarks 
on thoſe Parts of the Evidence which ſtrike my Underſtanding in the moſt 
forcible Manner. 

And, Gentlemen, I. ſha!l take up the Caſe where the Evidence for the 
Plaintiff and the Obſervations of the Defendant's Counſel, cloſed; I 


| 
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otto mention the Evidence of my Lord; Mount-Mlexas- [ 
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1 9 585 e St 7 e promiſe ang his going to France, as an haſty, paſſionate een flaw, 

you entien. 
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Affairs, and his Reſentment againſt the Jungleyset ; tr 1+ ( 
But, — upon Gifarg's. Evidence, this-cou\dingt. poly dit 
the Caſe; for he tells you, it was my Lord's Reſalution that be bat 
'| nued. in that Reſolution from the Tink of the fixſt 8 Jun ſay 
was before the 1oth of March 4741, to d4oy.1942=--that in gutſuange of hed 
that 8 he actually did (as he had declared he would) fend for x asit 
fon, one Stephen. Hayes, and 275 him in the Houſe, to converſe with % 
him in French and that he, the itnaſe, was preſent f Times. 
The next Thing, Gentlemen, by the ant's Coun Deg 
was, that my Lord Angle (in his then unegſy N and ſo prod 
with the Anneles as Gifard ſaid he was) might poſſibly. be induced wy 
iſh for ſuch an Accommodation as was mentioned with the Leſſor of the Wei 
intiff, not through. a Conſeiouſneſs of his being meg tho ren ate Son of BY 1 

the late Lord Mithomy: but with a View of gnifping þ eſentment by have 
difappointing the. Annesleys,. and at the ſame promoting his own from 
Intereſt hy ſecuring to himfelf 4 larger Share of the Eſtate than would wes. 


otherwiſe remain to him. 


$7 3 


But, Geoflemen, when you conſider the following Pert f Giferd 


Evidenoc, . you will find, 1 neither can this Interptetation hold: 
eauſe, "if this-hod: been dhe cke mes, my Lord muſt certainly * 
vered in it. Whereas, 7 the vndapiiy 5 of Mr. Am s kill 

ing a Man, this ſuppo 

beneficial, as Giffard told you, for the: Nefendant, and abſolutely deſiryc, 


tive of 


Proſe 


anged 


Conſider now, Gentlemen, the Eyidencs concerning tha Proſecution 


and the 
The 


laid: to be committed. On the ſecand, Lord 
70 down to Staines to collect Evidence, and to car 


Dr the 


Giffard returns from $:gines, my Lord goes down to-Heunslew to meet him, 

in order to learn how Things wont on ; ond declares tojhim that be did us 

| care if is coft-him- 10,000 J. if he would g et Mr. Anneſle 
Duo Anime are theſe Things ſaid — done by 


21 
der, and Fa 1 concerning Lord Aitham's Declarations, as to | what Grounds was it that he noble Lord thus — idterpoſed upon 
having 2 Son. Le unt- Alexander told ppb, of — Expreſſion of | this Occaſion? that he ſhewed ſo much Impatience to learn how Tang 
rd Altham's x one Me Crow, an Expreſſion not v wy to be under - went on ? that he actually expended ſuch large Sums of Money as 
ſtood; ** 24s got a Sox, twhich will make ho R ! Brother's expreſsly tells you he did (1 _ _ leſs than 900 J.). and declare 
NM HD E boy 1 been applied to the Son now in qu : 'You | himſelf ready to expend much large on this Proſecution : 
will conſider, whether it concludes neceſſarily to that, or whether Lord | Was it for the Sake of Juſtice . a, Why 8 thoſe Precautions, that 


| Contrivance, which you were told of, that my Lord might not appear 1 

be concerned in it 7 If not for the Sake of 

you are to conſider upon what other Principle and Moti ves this extraords 

Conduct can be accounted for. And this will be the leſs difficult 

for you to do, when you ſhall compare theſe. Facts and Circumſtances wit 

| 2 Reaſon om. by my Lord for that remarkable Declaration of his ap 
e 10,000 


Giffard, that he did not — fling up any Concern in this, 0 


Scheme is abandoned, and another (much more 


che other! is immediately embraced ; which was, to carry on 
tion againſt Mr. Aus for that Fact, and if poſſible, nn 


Circumſtances attending it. 
firſt of A4 is. the Day on which the Murder i isin the IndiQment 
retains Giffard ts 


on the Proſecution-y 


fourth, the Coroner's Inqueſt finds it Wilful Murder -Beſan 


tha . ? Upn 


uſtice, then, 


„ ſwears poſitively my Lord mentioned to hin 


via. He did net care if it coft lim 10,0001. if he could get him bong; wo be. 
| 66 25 then he ſhould be eaſy in his Titia and Eftates.” Plainti 
here is another Part of G:ffard's Evidence, which, as it ſtrikes me then ot 
ſtrongly, I ſhall mention for your Conſideration ; and "that is, that 1 <a" be. 
Lord told him (fifty Times, I think he faid; between the 7th of Duels Gen 
1741, and the 14th of Fwy 1742, which was the of the Trial] ct had ſo 
er Pretender, as he called him, was tranſported ſtealing a — a 
poon. Ptit 
You will conſider, Gentlemen, whe Weight this Circumſtance Pref, 
have when coupled with the Complaints made againſt him by Miſs Gr we e\ 
gory of thieving---with what the Witneſſes, who prove the ſeveril 8 Veigh 
tempts upon the Boy, and at laſt the actual Tranſportation of him, hate will no 
told you of my Lord's repeatedly calling him a thieving Son of a Whore” lumptic 
and with the particular Charge which one of them ſwears wy Lord mai 28 likey 
againſt him of having ftolen from him a Silver Spoon. 8 a 
I have endeavoured to ſtate to you, Gentlemen, the main Subſtance! Fact. ), 
Giffard* s Evidence: In order ta avoid the Force of it, the Counſel for # Which t 
Defendant have ſtrongly inſiſted upon two Objections to his Credit. ar 
The firſt is, that underſtanding, as he owns he did, that my Lon w Vis 
Angleſea by his Declaration as to the 10,0001. meant, that he inteaded® ords 
deſtroy Mr. Annesley if he could, and that he would expend that 900 puts up 
Means to — him hang'd, he did not decline being farther enge © Y Houſ 
{ill continued to carry on the Profecution. * Hou 
And indeed, Gentlemen, it does to me carry with it an n Imnputation 7 
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223 He tells you; 6. If there witt a 
Ly 


; a0 the carrying on a legal Proſecution---and he tells you, that 
2 oy Gere que kevin Jound'the Fatt wilful Murder, he thought that a 
4 int Foundation for — — r 
1 other ObjcRion' to bis Credit is, that being an Attorney retained 
by Lord Hngltſes to carry on this Proſecution” (in any Suit between Mr. 
Ah and m Lord, he ſwears politively he never was, nor ever expect- 


C Gendemen, as to the Proſecution, you will obſerve, that the 
nd Di feovery of my Lord's being concerned in it was not voluntarily 
"ide by the Witneſs ; for he tells you, that he found himſelf under the 
netelkt of ſuing my Lord for a large Sum of Money, which remained 
446 to him upon his Bill of Coſts ; and that, upon his ſo doing, my Lord 
ried # Bill against him in the Court of Exchequer-in England, in his An- 
ſwer and Schedule to which he was obliged to ſet forth the particular Items | 
of hid Bill of Coſts---that by this Means (as he ſuppoſeth) Mr. MacKer- 
her N of it, and thereupon applied to him to give his Teſti- 
in this Cauſe. 8 8 | | * | 
1 Converſation between my Lord and him, I have already de- 
clared my Senſe fo fully,” when the Point was debated, whether Evidence 
of it ſhould be admitted or not, that I ſhall trouble you with a very few 


*» —— 


NE II 


Gentlemen, l can by no means allow it to be any Objection to the Cre- 
dit of the Witneſs, that he voluntarily diſeloſeth that which the Court 
hath unanimouſly determined he was compellable to diſcloſe. And I muſt 
ſay this farther, that, in my Apprehenſion, Gifford could not have juſti- 
fed himſelf, either to God or Man, if he had not diſcloſed it; eſpecially, 
38 it was a Declaration wantonly made to him, not under the Seal of Friend- 
ſhip, nor of that Confidence which is neceſſary between Client and Attorney. 

Grams, ou are the Judges, and you will carefully conſider what 
Degree of Credit to give to this and every other Witneſs who hath been 
produced upon this Oecaſion; and God forbid, that any Part of the Evi- 
dence,” any Argument, or any Obſervation, ſhould have more, or leſs 
Weight with you than it will bear. - (#7; Tbs Was 
If you believe the Evidence of G:ffard, you will then confider, that you 
have an expreſs Acknowledgment of Right in the Leflor of the Plaintiff 
from the Mouth of the Defendant ;---that, independently of this, you 
have Declarations and Facts which ſtrongly import a Conſciouſneſs of 
that Right. And laſtly, you will conſider what Strength this Evi- 
dence of Giffard adds (if any Strength is wanting) to the Evidence of the 
Kid-knapping in 1728. Wan e. | p 
That Fact, Gentlemen, ſtands poſitively and fully proved by a Multi- 
tude of Witneſſes, neither diſcredited, nor, as it was promiſed by the De- 
fendant's Counſel, contradicted. And, indeed, if that Fact was not ſo 
clearly proved, the Evidence of Mr. Shel:ro/s Aſbe is, in my Apptehenſion, 
ſufficient to ſilence the leaſt Doubt about it. X14 

You will then conſider, Gentlemen, if you believe that Evidence, whe- 
ther there does not from thence ariſe the moſt violent Preſumption of the 
Defendant's Knowledge of Title in the Leſſer of the Plaintiff. 

It is repreſented to you by the Defence, that it was notorious to every 
body converſant in that noble Family, that Lady Altham never had a Son 
in Ireland that ſhe never miſcarried---that ſhe never was with Child. 
On the other hand, that it was equally notorious, that my Lord had a Son 
by Joan Landh—and that the Leſlor of the Plaintiff was that. Son, Now, 
if this was the Caſe, for Heaven's ſake, Gentlemen, what Apprehenſions 
could the Defendant poſſibly be under from a Boy, who, if he had ſet up 
any Claim to the Title and Eſtate, mult inevitably have been detected as 
a moſt notorious Impoſtor ? | | 

But if, on the other hand, this Boy was the legitimate Son of Lord 
Althom (and whether he was or not, muſt certainly lie in the Knowledge | 
of the Defendant), then, Gentlemen, you will conſider whether this Kid- 
knapping and this Proſecution will not be eaſily and naturally accounted | 
for; and whether any other adequate Cauſe than a Knowledge of his 
being ſo, can, with any Degree of Probability, be aſſigned for this ex- 
traordinary, this iniquitous Behaviour of the Defendant. © n 

But, Gentlemen, the Counſel for the Defendant have told you, that 
the material Fact in this Caſe is the Birth; and unleſs that is inconteſta- | 
bly proved, that the Plaintiff cannot poſſibly avail himſelf of any Pre- 
ſumptions (an ingenious Gentleman choſe generally to call them Suſpi- 
cions) which ile in this Caſe. . 

Gentlemen, I differ entirely from them upon that Head. -If that, which 
to be ſure is the material Fact, were proved to you inconteſtably, the 
Plaintiff would then have no Occaſion for Preſumptions. Preſumptions 
then only are, or can be, of uſe, when the Fact in diſpute is not, nor 
can be,. proved inconteſtably. 

Gentlemen, as this Aſſertion hath been ſo ſtrongly inſiſted on, and hath 
had ſo much Streſs laid upon it, by every one of the learned Counſel, let 
me detain you a little to make a few Obſervations upon the Subject of Pre- 
lumptions. 

Preſumptions, Gentlemen, have at all Times, and in all Laws which I 
have ever heard of, particularly in our own, been allowed to have great 
Weight in doubtful Caſes. Some are of ſo high a Nature, that the Law 
will not admit of any Proof to the contrary :---and theſe are called Pre- 
ſumptions Juris & 3 Again, there are Preſumptions of Law; 
25 likewiſe what the Writers upon this Subject call Preſumptions of Man 
(ſuch as are collected occaſionally by Man's Underſtanding from given 
Fact. ), which, though they fall ſhort of that Strength and concluſive —_— 
which the others have, are yet to ſtand in the Place of ſull Proof till the 
contrary is proved. 3 | 1 1 77 

Vielenta Praſumptio is many times Plena Probatio,” are the expreſs 
Words of my Lord Cote; and the Caſe which that great Oracle of the Law 
puts upon it, is this: A Man is run through the Bod with & Sword, in an 
* Houſe, whereof he infant died A Man is ſeen to come out of that 
* Houſe with a bloody Sword, and no other Man was at that time in the Houſe.” 
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you will confider, on the other hand; what Gifs | 1 2 19 5 h = r . 


Work, be had no Hand it. He diſtinguiſheth between a bad Pur- others of a like, or even inferior Kind, may be 
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Was the Murderef. — 2s $1 299 12 viel 11 Noi {? 
Now; Gentlemen, you will obſerve; that in the Caſe put (and many 
| | put; in which great Num- 
bers of the King's Subjecte daily ſaffer capitally), the Jury from Gircym- 
ſtances infer & criminal Fact committed by the Perſon accuſed. . for- 
tiori it ſhould ſeem reaſonable, from a criminal Fact proved; to inſer the 
Circumſtanees and Motives leading to that Fact. 
Mr, Setjeant Marſhall very properly mentioned to you the Caſe of the 
Spoliation of a Dee. e A 
In that Caſe, Gentlemen, it is an eſtabliſhed Maxim, ot all things 


« are to le profumed'in Disfavour of the Spoiiuteri” And you will conſider, © 


whether a Parity of Reaſon will not operate ſtrongly in the preſent. Caſe. 


Mr. Serjeant's Reaſoning on this Head was entirely a reeable to what I re- 


member to have heard laid down by one of the greateſt Men who ever fat 
in a Court of Judicature, via. Thet Circumſtances. tire, in many Gaſes, of 
greater Force, and more to bedepended upon, than the Teflimony of living Witneſſes. 
Witneſſes, Gentlemen, may either be miſtaken themſelves, or wickedly 
intend. to deceive others. God knows, we have ſeen too much of this in 


the preſent Cauſe on both Sides! But Circumſtances, Gentlemen, and 
Preſumptions, naturally, and neceſſarily, ariſing out of a given Fact, can- 


not lie. And, Gentlemen, it muſt be left to your Conſideration; whether 


in this Caſe the Preſumptions ariſing from the Kid-knapping, and the Pro- 


ſecution for Murder, do not-ſpeak ſtronger than a thouſand Witneſſes: 

The next Obſervation, Gentlemen, which naturally ariſeth from the 
Kid-knapping, is, that the Leſſor of the Plaintiff is thereby thrown fifteen 
Years back in his Evidence If his Caſe had come under your Con- 


ſideration, or that of any other Jury, ſoon after the Death of the late Lord 
{ Altham, it would not have been attended with the Difficulties, it now is, 


but muſt have received a very eaſy and clear Determination. Mrs. Shiells, 


who is ſworn to have brought him into the World,---the Clergyman, Wh 
P him -the Perſons, who are ſworn to mes 
. | 


is ſworn to have chriſten 
Sponſors (with many other material Witneſſes) were probably all, or m 
of them then living, and might have borne their Teſtimony, ——T 
Account which you now have of them js, that they are all dead. 5 | 
In the next place, Gentlemen, you are to conſider the Dangets to which 
this Gentleman lies open in aſſerting bis ſuppoſed Right; on the one 
hand, from Witneſſes officiouſly obtruding themſelves, and on the other, 
from Witneſſes who may have been induſtriouſly obtruded upon him. 
And if you believe that theſe Difficulties have been occaſioned by the 
wicked Act of the Defendant, you are then to conſider whether a much 
ſlighter Evidence, than might otherwiſe have been required, will not ſa- 
2 you, in a Caſe thus circumſtanced, of the Truth and Juſtice of his 
in, he l 16 112 bag 5 
But, Gentlemen, the Counſel for the Defendant farther tell you, “ that 
<« although you might poſſibly be induced to think the Defendant capable 
<* of committing a wicked AQ, yet that ought not to influence Tot Tan 
© ment as to the Determination of his Proper i 3 . 
And, Gentlemen, I muſt agree that a wicked Act, nay repeated wicked 
Acts, in general, ought not to influence your Judgment. But if the 
Defendant hath committed a moſt wicked Act againſt the Perſon, 5 now 


aſſerted himſelf to be the Son of Lord and Lady Altham. and who. is noi 
conteſting with him his Title and Eftate-:-if he hath done another ver 
extraordinary, though legal, Act againſt him. in a clandeſtine Manner, 
---and — with a Declaration highly criminaly---This, in my Opi- 
nion, may, and ought to have great Weight with you upon this OEcaſion. 
Another Thing, Gentlemen, inſiſted upon by the Deferidant's Counſe! 
was, that if the Caſe be doubtful, the preſent Poſſeſſion ought to turn the 
Scale in Favour of the Defendant. hs 3 n e 


Now here I mult again differ from the learned ben If indeed © 


upon the whole Evidence the Caſe ſtands doubtful, they ſay well: But if 
upon the direct poſitive Evidence the Caſe is balanced, then, Gentlemen, 
the Kid-knapping and the Proſecution will, in my Apprehenfion, turn 
the Scale in favour of the Plaintiff. For a violent Preſumption is to ſtand 
for Truth 'till the contrary is proved. Now if upon the poſitive” Teſtt- 
mony on both Sides, the Mind remains in Eguilibrio-- tien, Gentlemen, 
the contrary is not proved, and conſequently the Preſumption ſtands. 
I cannot help ſaying, that I think,it pretty extraordinary in this Caſe, 
that fo many Objections ſhould be raiſed, and ſo mueh Streſs laid upon 
them, againſt your being influenced in your Judgment by Preſumptions 
---by Suſpicions---by Probabilities. | "wag ee; Wk hl Rv 
Gentlemen, their whole Defence is built upon Probability and Impro- 
bability. | oe os e e. 
They firſt tell you, you are to judge not upon Probabilities, but upon 


poſitive Proof of the material Facts; and to that poſitive Proof, when gi- 


ven, they tell you, you ought to give no Credit, for it is improbable, * 
There was one Objeetion of this Sort which I forgot to mention, and 
that was as to the Proof of the Kid-knapping ; they toſd you, Gentlemen, 
that although the Defendant could be ſuppoſed wicked enough to commit 
ſuch a Fact, yet it was inconceivable that he ſhould be fo weaß as to doit 


| at Noon-day---that he ſhould carry the Boy through a publie Market--- 


nay, by the very Stall of Purcell, who had before protected him» (b 
the bye, Gentlemen, you will remember that the Boy was charged with 
Felony, and carried off by known Conſtables) and the fame Objection, I 
think, was before made to Giffard's Teſtimony, that it was utterly incre- 
dible, that any Man living ſhould be fo weak as to put himſelf into the 
Power of any other Man, by making ſuch Declarations as Giffard ſwote 
my Lord made to him. | | ts SILK 
I muſt own, Gentlemen, that this Objection does not to my Underſtand- 
ing carry any great Weight with it. ES 
Wickedneſs and Weakneſs generally go hand-in-hand together; and 
upon the repeated Obſervation of their doing ſo, is founded that well 
known Saying, _, 8 ng | 
| & Dos Deus vult perde e dementat.” 
The next Part of the Caſe which 1 ſhall ſpeak to, is the Evidence of 
Mrs. Heath, as it ſtands oppoſed to that of Mrs. Cole; and the Evidence 
of Rolph, oppoſed to that of Mrs. Colclough, Turner, and Higginſin. 
It was my Deſire that Mrs. Cie and Mrs. Heath might be confronted, 


9 his Circumitances, Gentlemen, a violent Preſumption ariſes, and | 
ol. IX, TT” Sr | 


becauſe I did 92 and do ſtill think, that this Caſe may receive great Li ght. 
1 3 wo | and 
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other, Parts af the Caf ent lamen, yu meet with many Vatiatloms 
e Winds ee Time and other minyte-Circums 
andes; which will not be of much Conſequence in the Cauſe, us tend t 
impeschfthe Credit of ren on the e Side, or ihe other But 
ben ches you comers Fact in ich to poſitiue M itneſtes flatly con: 
tragict each. other: -g Fact, che Truth or Falſhood: of Mhich the Mit- 
at; the. Time-ſhe tives her Teſtimony, a8 ſhe did at the Time that Fact is 
_ faid to have happened, let it be ever ſo long ago id that one of them ia, 
; Demonſtration, - pegjured 3 then, Gentlemen, it becomes (exceedingly 
fer for you! ts conſider which-of two ſuch Witneſſes you will give 
edit to; and your Determination of that Point may go a great way to- 
wards enabling you to form Judgment upon the whole: Caſe 
M he fr 7 ede, Negri plan? e, Torrie OY NN — 
ath differ, is as to the going or not going away of Lord and Lady Alt 
| 1 e — hoſe . een was brought 
| AO LAs Lod : gs at Vice's; in EHrefirret. Wee 39 wer 
7 Mrs. Heath a in Dublin, they 
ver lodged one fi 


5 vely; that during their Stay in 
never lo ingle Night out ef the Houſe af Captain Briſcee+--Mrs. 
Gul ſupported by her Siſter, Mrs. Briſcus by Alice Bates, à gervant in 

„ber Father's Family--and'dy Catharine Mar Cirmick, Vice's Servant) ſwears 

as poſitively, that after ſtaying four' or five» Days at her Father's, they 

went to Lodgings in E rast ( as to the Perſon's Houſe ſhe is not poſitive, 

but ſhe takes it to be Vice 6), and there continued a confiderable 'Fime, I 

think about two Months, before they left Dublin, and went to Dunmaine, 

And, Gentlemen, you will remember that Mrs. Cole, when ſhe was a ſe- 

cond time 8 a particular Reaſon why ſhe could be fo 

poſitive 25 to that Fact, which was 

de ation betwottn my Lord and Loch, bir Father fill continued uneaſy about the 

« Marter; and was: very-defirons\ and preſſing, 'that they would leave his 

« Hapſe, and go to other Lodgingi, becauſe be thought it would have a better 

t Air of their being well together; which ſhe explained: afterwards, by 
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ſaying, that it would bicons more publick and notorious ut Mankind; that my | 


Þ- t, ſtruck 


Te Crotnltncs! as ſoon as it was mentioned, I though 
ome Light into this Aﬀait=--it did to me explain clearly two other odd 
Circumſtances; which I fhall-mention to you preſently. *. os 
Ide next Fact, concerning which Mrs. C:/e and Mrs. Heath ſtand in di- 
rect oppoſition, is, the ſuppoſed Miſcarriage at Dunmains. Mrs. Cole ſwears 
poſitively, that about the Middle of the Night, after the Accident of Lord 
 Alitham's breaking the Sawcers,” Mrs. Heath came into the Bed-chamber 
of her Mother, Mrs. Briſcoe, with whom ſhe lay, alarmed. her with Ac- 
count of my Lady's being extremely ill, and begged that ſhe would imme- 
diately riſe-and. go to her, Which her Mother — did; that the 
| s Bed-chamber, where 


xt Morning ſhe {the Witneſs) was in my Lady 
_ ſite der Mother, Mrs. Heath. and ſeveral of the Servants---that 


her Mother there told her, that my Lady had miſcarried, and ſhewed her 
(the. Abortion; ink (bd Bafonl? offs é nt inns, brine 
Mrs, Heath, on the conttary, ſwears as poſitive 55 that ſhe did not, 
either upon chat or any other Night, cal! up Mrs. Briſcos- that ſhe does 
ot remember, that Mrs. Briſcoe, or her Daughter, was in my Lady's 
Room the next Morning---and ſhe fears poſitively that my Lady did not 
hep i maſs that ſhe was not, either then, or at any other Time, 
wi hild. ; $45, $454) his ances 4 a 1 (#4 {ts if © - £9. WM. 4 Sx; 40 
It was inſiſted on ſtrongly by the Defendant's Counſel, that this Evi- 
dence of Cole was attended with great Improbability--that it was incredibly 
Rrange, that: a Mother ſhould ſhew an Abortion to her Female Child of 
ſuch tender Years. And, indeed, Gentlemen, I think that Fact does, 
ina Fatie, appear to be extremely odd, and to carry with it a ſtrong Air 
pan rn .. 
There was another Fact, proved in the very Outſet of the Cauſe, which 
(though it had not the ſame Remark made upon it by the Counſel) truck 
me in a very odd Light; and that was, that pon the Reconciliation'of 
Lord and Lady Althem, at Captain Briſece's, Mrs. Dorothy Briſcer, then 
not above Len, and her Siſter, Mrs. Cole, not then above twelve Years of 
Age, were, with the reſt of the Family, called into the Room, to ſee 
my Lord and Lady in Bed together.. 
But Gentlemen, you will conſider, whether the Reaſon which Mrs. 
Celi tells you her Father had for prefling Lord and Lady Mitham to leave 


his Houſe, and lodge elſewhere in Dublin, viz. that their Reconciliation | 


might become more notorious to Mankind, does not fully explain, and 
ſrougly corroborate the Proof of, thoſe two odd, and otherwiſe unac- 
countable Facts. 4 : a of 4 * e £48 er rt 
Sentlemen, you will confider further; whether from theſe three Cir- 
cumſtances connected and compared together, there does not ariſe a ſtrong 
Probability, that Captain Briſcoe (who I think appears to have been the 
Perſon employed by the Duke of Bactingham to bring about the Reconci- 
liation) had ſome Apprehenſions, that 22 the Reconciliation was ef- 
fected, and although, in conſequence of it, Lady Altham ſhould have Iſſue 
dy my Lord---yer, that in ſome future Time, and for ſome Reaſons 
or other, Lord Aliham (whoſe Character and Conduct appear pretty 
extraordinary, upon the Evidence in this Cauſe) might be induced to baſ- 
tardize that Iſſue. N * een ö 
And, Gentlemen, you will conſider further, whether ſuch an Appre- 
henſion in Briſcoe, as I have fuppoſed, would have been unnatural or ill 
' * Founded, when you have compared theſe Circumſtances (which, as I have 
mentioned, ſeem to render it probable, that he had ſuch an Apprehenſion) 
with the Evidence of Palliſer the younger. He relates to you a very ex- 
traordinary Converſation which paſſed between my Lord and him, about 
five Days be fore the Separation, as they were returning from Bowr tun 
to Dunmain:. He tells you, that my Lord called to him in a familiar 
Manner, and ſaid, Tom, Iwill tell you d Secret, as I have n Sen by my 
„ Wife, uur ever expect to have any, and as my Lord Angleſea is very angry 
« with me for.kecping this Woman am determined to put her away, not 
to diſoblige my Lord Angleſea.” The ſame Witneſs had before ſworn 
poſitively that he never had---that he never attempted to have-»-that he 


3 


1 AER Ger e n 


that, noteuirhſianding the Roconecili- 


expected to have heard from that Quarter.---For, 


| the ſent to Mrs, Heath, notifying my Lord's Death, (and which A 


| * 
| 5 | FY War 
of him a8 a Colt 
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his had lately beef fecunki Ie 
{ will chen confider; wy log? 
tion, that he was capable don 
in —— Wok fare $6 Perſon hs wo 
| This Buppoſition, Gentlemen, willy, I tbipks, ap unn 
ral, N Nor how, Mi Greer 0 E Pg, the" Boy ſag 
upon the Teſtimony of another Witnels for.the Defendgng- 1 mean Hor 


(who, in his Account of che Boy's Treatment by m dhe fon 
to Dublin; differs totally, : W Is 
e been py 


lin, ally, as my Lo/d Chief 
from all the Geaclenien of that Part of 4 Country who, bave 


duced before you). 7 72 : N i #6 41 e 81 4 
dae ee you, that when wy Lord i Frapper's Lame 


plainrs were made to my Lord againlt the Child, by, 
Thieyi T4 wa 


but thatheconfefled himſelſ ſo· and that upon this m 
neſs had never orice ſeen ftike te Child waa . 
y) corrected, 'bim more ſerttely han eng 8g bel 
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ng that he cannot tell whether the Boy ms 


Wben ehe Witneſvwas aſked by my Zerg Chef Baron, what nete Thi 
| were; with the Thirving of which this Boy (who is xr gn ll 
| to/be-the Son of my Lord, though his Legitimacy is dif wh 
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Theſe are Circumſt 
en Vou, 


what < 


this Occafion:' 
to mention 


| 


———— 


| 2 and exactly agrees in them with the other Witness but a8 to my 


Lady would have died firfl. As to her miſcar ve ig 
the Family the next Day th ſhe. politivey 
With regard to the Miſcarriage at Dunmeine---the agrees with Cale in 
the Fact of my Lord breaking the Saucers, that thoſe Sancers had ugly 
indecent Figures on them, and that my Lord had forbad their. being brought 
to Table.---But that my Lady was the leaſt diſordered upon this Occas 
fion, ſhe denies---that the called up Mrs. Briſcoe---that my Lady mils 
carried-=-that ſhe kept her Chamber for ſeveral Days, or even one D 
after---all this ſhe poſitively denies, in direct Contradiction to what hai 
been fworn by Cole. And here, Gentlemen, it will be; extremely man- 
rial for you to recolle& that, pretty exactly to the. Time at which Gal 
ſwears this Miſcarriage happened, my Lady kept her Chamber at lea 
five 1 he appears from the Evidence of the Defendant's Witneſſes (Mr. 
Aaron Lan | 
with him from England, but had turned out of his Houſe, on account gh 
ſome Miſbehaviour which he had been guilty of in the Family, was ute 
ſent for to Dunmaine; that he twice refuſed to go, being picqued-athit 
| having been turned out of the Family---that being ſent for a third Ting 
and my Lord's Chariot coming fer him, he went, and continued attend 
ing my Lady at Dunmaine, to the beſt of the Witneſs's Remembrance,.fot 
a Fortnight. This Evidence was produced in order to diſcredit Bra 
the Piece of a Surgeon (as he called himſelf), produced on the Part of 
Plaintiff, who in my Opinion ſufficiently diſeredited himſelf. Von w 


— 


— 


— Et. _ 


conſider, Gentlemen, whether it does not go ſtrongly in ſupport of t 


Teſtimony of Mrs. Cole, in contradiction and diſcredit of Heath; with fe. 
gard to whom, an Obſervation' was made by the Defendant's Counſth 
which I was exceedingly ſurprized to hear from that Side of the Table 
They took notice of the peculiar Excellency of our Law, eſpecially Wit 
| f ; Je. „ CIpecIaly 
regard to Trials by Jury, on which Occaſions the Witneſſes are examite 
ed viva voce; that from confronting Witneſſes who contradict each othey 
and carefully obſerving their Appearance, and the manner in which the 
ive their Teſtimony, ſome Light is to be collected; and the Courts 
Jor — in ſome meaſure be enabled to form a Judgment upon a doubt 
ful Caſe. 75 | 2 30 200 
The Obſervation, Gentlemen, is undoubtedly. juſt, but what I lil 
entlemen, when m 
recollect and compare together the outrageous Behaviour and voci ferout 
ſeverations of Heath, with the calm, ſedate, and modeſt Demeanou 
Cole---You will conſider whether all the Weight which can be laid upd 
an Obſervation of that Sort does not lie entirely on the other Side. 
Another Point which hath been ſtrongly, and indeed very properly its 
ſiſted upon by the Defendant's Counſel, is this :---They ſay it is ext 


— 


ly improbable, if this Perſon were really the Son of Lady Aliham, that if 
Lady, who is proved to have lived two Years after the Death of her Lo 


ſhould make no Enquiry about him. 83 1245 
But, Gentlemen, if you will compare the Time of Lord Alibam's Den 

with;the Time of Kid-knapping the Boy, you will find, I think, that 
is very little, if any, Weight in this 9 — „ 
Lord Altbam died in November, 1727 the Letter which Mac Mulan ſmem 


bert.) that Sutton the Surgeon, whom my Lord broughten 
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x ; Days at : in Englend——Ohithe 
| 4 1 Hs the | Rook to 
is Hendry by the Name. of Janet Hana, and on the 
ert Mont >, if appears, : Stevenſon's that | 
the Bar vhlin—So that taking chat to be Truth; 

A . Ries 1 


fence that Letter) 
„ Babweeh Lob en 


ö SS» Hot | 
i WALLY T3. Is | - 
— 18 13.34 5 ty 2 8 ns : 
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n 4s Shegh 10 (1) oburts ; drach 268 5 1 68); 1 ö 
e dan Spent, ARA gives you an Account of er joking with 
id, YOu the 


aber about ber beitig with Ch are told by the Defendant's 
Lady f 184 5 l highly im e at Lad Alben Was a 
Cote Woman That ie is. incredible ſhe thould candeſcend * 


| h A TTL xd »\ 
NE nity r r 
. Wil it Bot appear 36 you e at leaſt, that this boughey 
140% mente Torndefeend” tareceive Vikts once a Week, as Mar ullen 
wit you mae did, from her=--the Daughter of an Ale-houſe Keeper? 
It muſt be own thee, my Lady's, livi Wd Aleermap King for 
thirteen of fou een Mon hs, conyeriing with him about her Family Af- 
(uirk} and pet never mentioning to Rim ber Son, does primd facie, carry 


1 


— eee of her having at that time a hs Sans 


o 


* S e rern 


ſi He confideting that ny Lord had put ber away. upon a Suſpicion (cith 
| 2 -of her Virtue, and had aſperſed her Character, it 


might not de 18 rudert, nor perhaps 15 probable, that ſhe ſhould diſ- 
courſe with him, or any W 7 Perſon, upon the AN Chilad- bearing. 
However, Wowikg tis cd be improbable----will it not be equally. im- 


: 
* ” 
4 N 1 


that che Oare of communicating ſo material Intelligence as the 
Po of Laid Aba, mould be intruffed, not to this Alderman King, 
oe ing othet Perfop'of fone oletable Figure in. this Town, but to 
Woman as Mat Baller? 


. "Theſe; Gentlemen, are Circumſtances which in my Apprebenſion 
weigh ſtrongly againſt the Credit of Mac Mullen's Evidence. But taking 
that Kyiderice to be true. 7 will conſider, whether the ſmall Diſtance 
of Nime betten Lord lt 
greatly leſſen the Force of this Argument, which has been ſo ſtrongly 
3 Defendant's Counſel,--- eſpecially if you add to it, 
the Cireumſtances both of Health and Fortune, in which Lady Altbam 
TV ' 
And here, Gentlemen. will come in very materlally for your Conſider- 
mon the Evidence of Mrs. Deborah Annesley, a near Relation of this 
La be whe had before told you that her Brother frequently viſited my 
Lord at Kinnea---that whenever he returned from thence, and whetiever 
my: Lord viſited at their Houſe, it was their common Practice to drink 
the Health! of my Lord's Son---that they all conſidered that Boy as my 
Lord's lawful Son, and the future Earl of Angliſea (fo that it is not Fact, 
you have been told, that none of the e the Family ever 
heard of Lady Altham's having a Son); this Lady, I ſay, tells you, that 
n the” Death of Lord Aham ſhe and her Siſter made frequent En- 
quities after this Boy: That for ſome time they could learn no Account 


E EFA 


1 


ii 


8 of him, and at laſt they concluded that he was dead. Now if it became 
n general Reputation that he was ſo, then, Gentlemen, tho' Lady Altbam 
% likewiſe might have made frequent Enquirics after this Boy (non con/tat 
ought upon the Evidence whether ſhe did or not, and ſhe might have made ſe- 
Dees, veral, not at this Day capable of Proof), and might receive an Account, 
mi Wi and give credit to it, that he was dead; and. this might put a Stop to an 
Dy further Enquiry, conſiſtently with Lady Altham's Knowledge of this 
r hat i Boy's being her legitimate Son. | 
wite- WF -* Theſe Parts of the Cafe, independant of the other, which have all 
dens fully laid before you by my Lerd Chief Baron, ſeem to me to have 


tien WY great Weight in them. 


(Mr. You, Gentlemen, will conſider what Streſs you will lay upon the Ob- 
en fervations 1 have thrown out to you, and what Light may be collected 
unt 6 ſrom them. PER? a | | 8 1 
e BY © There were ſeveral other things, Gentlemen, which N deſigned to have 
un mentioned to you; but the Fatigue which we have all undergone hath 
Tn been fo very great, and the Time I have had for Recollectioh fo very 
nen wort, that my Thoughts are too much diſſipated to proceed, and indeed 
e e have already treſpaſſed too much upon your Patience; — . the 
Broth BY great Attention which you have all along given, and the careful Notes 
.of Jon have taken of the N I ſhall bale E now conclude. with 
Mu * that which I at firſt ſet out with, the Kidnapping and the Proſecution. 
of thi BY If the Caſe be doubtful, upon the other Parts of 8 (whether 
ah ge: it de or not you are the proper Judges), I muſt then leave it to yout Con- 
ounſth i fideration; whether the Evidence of thoſe two extraordinary Facts may 
Table: BY not be ſufficient to determine you what Verdict to give upon this Occaſion. 
ly with Mr. Baron Dawſom.] Gentlemen of the Jury, my Lord Chief Baren 
amis: 2nd my Brother Mount eney have ſummed up the Evidence, and obſerved 
other pon it in ſo judicious and clear a manner, as makes any further Obſer- 
ch they BY vations from me unneceſſary; I ſhall therefore only require your Patience 
urtan , for 2 few Minutes, to ſhew you how I would eonfider this Caſe if I was 
doubt" BY pon the Jury, and my Reafons for ſo doing. There are ſuch Contra- 
A WM Gftions on both Sides of the Queſtion, that it would not be hard to ſhew, 
Ln Dat ſeveral Witneſſes on each Side are not entirely to be credited. Se- 
en yen veral of the Witneſſes on each Side, not only contradict the Witneſſes on 
rout JW he other Side, but alſo, in ſome Inſtances, themſelves, and therefore, in- 
1our-# Ependent of other Things proper to be conſider'd, one could not tell 
id up Vbcre to ſettle. If I was upon the Jury, and to determine this Queſtion, 
1098 | ſhould lay before me and conſider the Story as told on each Side; I 


ſhould conſider how far the Story on one hand, independent of the Wit- 
deſſes, exceeded the other in point of i if on either hand the 
y\ told appeared extremely improbable, I ſhould then require from 
Side, the ſtrongeſt Proof imaginable; and that becauſe Probability 
Weht to weigh, except it be contradicted by Teſtimony not to be doubted 
and therefore, if on either Side, the Sto ſhould be extremely im- 
ible, and probable on the other Side, I ſhould give my Opinion on 
the dide of Probability. How far any thing of this kind appears in this 
Caſe, will come under your Conſideration. 


* .* ” 
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bis is the longeſt Trial ever known at the Bar, this is the 15th Day 
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n rials ob BA are wfvatly- wife ibo Day} 
d the Policyiof the Law hath taker; cate thut ie 

tlie 7 3 Teide N Cbael: a: is n 
perſuaded, Gentkemeng rammind you that, 
is not 10 geveti uu, you ate to'be gave? 


unter of 


n 
o 


that viſited conſtanely”at. that Hojiſe 3 
onſidet the Probability dt Imptbbability | that a Fact of this Kind 
bare happened, and the People viſiting not 'know of it, This 
could hardly be in a Family of leſs Coplequ nee than my Lord Ahn s, 
but when you; conſider this Family and the Fſtate that was to falt to ity 
you will cohſider if chere could be a Birth, aid Perfons viſitin the Fami 
not knowing of it. There haye been Proofs on dhe one hand, laid before 
you of my Lady's being with Child, and on the gthiet hand of her not bein 
with Child z either of theſe Parties may ſwear falſs; but then you muſt 
take into yout Conſideration, if they that {wear the had'a Child fi 
Truth, whether it could; be poſſible that that could be kept à Secret; 
There was not any Intereſt or Reaſon that it ſhould be kept a Sectet, 1 
it was not induſtrioully kept ſecret, how gomey it that all thoſe Perſont 
that viſited there ſhould never have heard of a Child 
; To go to poſitive Teſtimony, Leff#n ſwears poſitively the Child was 
pos: ſeveral Gentlemen and Ladies; and often to Mrs. Lamberti 

rs. Lambert (wears poſitively the Child never was ſne wn to her. Which 
is to be credited? There are ſeveral: Circumſtaners you will take into 
our Conſideration, concerning the Probability of Imptobability of the 
irth of this Child, whether the Preparations for my Lady's Lying-in 
were ſuitable to her Rank Whether Daunnaine; u ſmall Village, 2 
from any Aſſiſtance neceſſury on ſuch an Oceaſion, was a proper Place? 
Whether my Lady Altham would be eaſily brought to lye - in in the Coun- 
try, eſpecially of her firſt Child? Theſe are Conſiderations worthy. your 
Attention. There have been many Gentlemen who gave Eyfdence te 
there not having been a Child ; they ſwear not only that they never ſaw, 
but that they never heard of a Child. I won't enter critically into every 
articular Period of Time ſworn to by them; but if in three Tears thoſe 
Perſons were three or four times a- piece at  Dunmaine, und they ſwear 
Truth, it will be of Weight in the Queſtion whether there was 1 Chiſd 
or not: For admitting Colonel Palliſer and the other Witneſſes to be 
there four times a- Year, you are the Judges whether it is probable that 
there was a Child there, and unknown to them. The Separation is 


* * " 


| 


timo after that, the Child was brought home to my Lord Altha#s Houſe. 
Dyer ſwears the Child was not brought to Darmhaine in his Time; but 
the Witneſſes for the Plaintiff ſay, either from the Separation, or ſoori 
after; and that the Child continued in the Hauſe with Lord" h till 
about the Year 1724. You are to obſerve, that my Lord left Dimmaind. 
about Summer 1717; the Separation was, in-February 1916-14; and Lord 
Altham eame up to Parliament, and after that went to Xinnta; the Pars 
liament ſat down the 27th of Ty 1717; then you will conſider what 
has been ſworn to of my Lord's Behaviour to this Child all that Time: 
During this Period of Time at Kinnea, Carriciduſe, Croſs-Lane and 
H apper-Lane, there are many Witneſſes on both Sides that give à moſt 
contrary Teſtimony to one another; there are Witneſſes on both Sides 
that I cannot ſay how to diſbelieve, there are many of them that 
I cannot diſbelieve, who ſwear to his being treated as a legitimate 
Son; there are many of them whom J alſo cannot diſbelieve, who'give a 
contrary Teſtimony, and ſay that he was treated as an illegitimate Son; 
and Colonel Harman, Doctor Medlicott and Colonel Wall give an Account 
of my Lord's manner of calling him his Baſtard Son. And in my Appre- 
henſion, if the Witneſſes deſerve Credit, my Lord Altham did during 
that Time treat him to ſome Perſons as his lawful Son, and to others, ag 
his. illegitimate Son, You will conſider the Temper and Difpoſition 
of Lord Altham, and the Circumſtances he was in; he was a Man not 
| of Prudence, either as to the Management of his Fortune or F amily ; 
you will pleaſe to conſider in what manner to account for this 'Beha4 
viour of his; whether there may, or may not be any Reaſon for treating 
an illegitimate Son in ſome. Companies as a legitimate Son, and whether 
there may be, at any time, any Reaſon: for treating a legitimate as an 
illegitimate one. A Man comes into the Country where he was not 
| known before, and has a Child that he had not by his Wife; perhaps he- 
may have Reaſon for treating him as a legitimate Son. A Man may 
carry an illegitimate Child abroad, and viſit with him in the Neighbour- 
hood, and paſs him for his legitimate Child; for perhaps he might be 
lad that that Perſon whom he viſited, ſhould not know him to be 2 
Baſtard q but a Man can have no Reaſon, in my Apprehenſion, for treat- 
ing a lawful Son as an unlawful one, Then you will conſider the ſeveral 
Schools the Child was put to by Lord Altham; you will conſider whether 
theſe Schools were fit Schools for my Lord, even in indigent Circumſtances," 
to put his lawful Son to, You will conſider, the ä — of my 
Lord's being under the Influence of Miſs: Gregory; the Conſequenes 
was, that this unhappy Child was thrown abandoned to the World at not 
ten Years old: here you will conſider whether a Treatment of that kind 
beſpeaks him to be his legitimate or illegitimate Son: Had he been a legi- 
timate Son, ſurely my Lord Altham muſt have had Reflection enough to 
have conſidered what a diſhonourable Action he was doing publickly. On” 
the other hand, you will conſider that the Influence of Miſs Gregory 
might well be carried to make him doubt whether this Child was his or 
not, if the Child was by an improper Woman. In the next place, you 


tender Sex, and their Tenderneſs to their Children is hard! 
the better of at any rate. Lady Altham 


was three Years in Roſe, and 
there is but one 


2 little odd that 


agreed on all hands to have been in the Year 1716, and ſome little 


will conſider the Situation and Behaviour of the Mother, that is the 
to be got 


eſtimony of her ſeeing him then, and that is the 


Man that ſwears he made him Shoes. From this ſhe comes to Dublin, © 
and lives near my Lord at the time this Child is with him; it ſeems 
e made no Attempt to have this Child brought to her 

but 
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Comfort of ſeeing her Child. Th was not tobe entruſted td Alderman 
King, but communicated to 
died, and therę can be no Doubt but my Lady Rhe it; there is not any 
Proof of her having made - 3 ee "after the Child: It is true, my 
Lady might have made the Enquiry after the Child, and it might have 
proved ineffectunat, berauſe of his being tranfported fo foon after ; but of 
this there is no Evidence; but how comes it ſhe did not make the Enquiry, 


2 where her own Intereſt was to guide her in that Caſe? And yet 
here is the Force of the Mother and Intereſt joined together, and they 


work nothing on my Lady Aham. You will conſider that the Eſtate of 
this Family, on Failure of Tue, being to go to Arthur, late Lord An- 
glen, it was the Intereſt of the Mother to have made a ſtrict Enquiry 
ter him; and yet there is a Witneſs for the Defendarit, M illiam Napper, 
who tells you, that he had a Letter of Attorney from Lord Augleſia, to 
take Poſſeſſion of the Roſs Eftate ; and by Virtue thereof made Numbers of 
Minutes to ſeveral Tenants,” and no Objection he ever heard made, that 
Lord Aitham ever had a Son. That, Gentlemen, ſeems a little extraor- 


dinar 7. 5 | ; oy 
ng that offers, and the Strength of the Cafe for the Plaintiff 
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The next Thi 


Me Hodges, hom the had never feen but 
once; you, wilt conſider this, Gentlemen. In tie Vear 1727 my Lord 
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pur Conſideration, Why chen, Gentlemen, my Lady comes to the} the kwful Son of Lord * 
Houſe of Aldrin Ei, ede tells you, chat for thirteen'or fourteen | haye been an Tnducemene. If you ſhould be © ion de Stor 
Months ſhe frequently poke tc bim of her F. nily Affairs, yet never men- on each hand 'carries an equal Degree of Probability ; this of 0 
tions ſhe had 4 Child. It ſeems very ftrange; a Woman, where the fan- Tranſportation ſhould, in my | © Weight tothe 
dies herſelf 10jured, is 1 2 1 e Injuvies done her to every | Caſe of the Plaintiff: If, on the other hand, you ſhould not think ths 
body, and to aggravate her "Diſtreſs" by faying the was deprived" of the equally probable, you wilt confider how far the ranſportation will tua 


England, in relation to 

A* 7 2k that ſever! 42 
Witneſſes on both Sides cannot be very well depended upon; and ther. 
'fore I think tbe Prodabitity ot Improbability of. the Thing may be 
; great Weight in determining the preſent Queſtion. d 5 5 * N 


' Then the Fury withdrew, ond in about Eulfran- Inn bringht in their Vin 
} 524 ts for the PL AT! TIFF. | 5 ma W rag 
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This Pit Annefley, Eſg. died Fannary 5, 1760. He was twice mar. 
| ried'; firſt; to a Daughter 95 Mr. Che/ter, At Staines- Bridge in Middle, 
| by whom he had one Son and two Daughters. The Son, James Annejly, 
Eſq. died November '1763, S. P. and the eldeſt Daughter is munich 


Cbarli Wheeler, Eſq. Son of the late Captain Wheeler in the Guing 
| Trade: Secondly, to a Daughter of Sir Thomas 7 Anſon of Bourdi near 
| Tunbridge in Kent, Gentleman-Porter of the Tower, by whom he had x 
Daughter and a Son, who are both dead; the San, aged about feyen 
Years, died about the Beginning of 1764; and the Daughter, aged about 
Twelve, died in May 1765. W avoorgh br tour go 


% 


Part of the Eftate whereof Arthur late Earl of Angleſea died ſeized in this 
Kingdom; and the Right Honourable Richard Earl of Angleſea having 
taken Defence to ſaid Ejectment, the ſame came to be tried at the Bar of 
ſaid Court in laſt Micbaelmas Term; which Trial continued and was ad- 
journed from Day to Day for upwards of ten Days, on which Trial De- 
nent was produced and examined as a Witneſs on Behalf of ſaid Earl. 
hat Deponent is well informed and verily believes, that on ſaid Trial 
the only Point tried was, whether ſaid James Annesley was the Son of Ar- 
thur late Lord Altham by his Wife Mary Lady Altham ; that ſhe is well aſ- 
ſured and believes, that Examinations were laid before the Grand- Jury 
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XXVII., The Trial of Mrs. Maxy HzarTn, (a Witneſs. examined on the Trial in Ejectment in the 8 
Court of Exchequer in Michaelmas Term, 1743, in the Cauſe wherein Camesgrt Caaic; Fe. 
Leſſee of Jauss AnnesLeEy, Eſq. was Plaintiff, againſt the Right Honourable Richanp Earl df Perj 
AncLEsza, Defendant) for Perjury, at the Bar of the Court of King's-Bench in Tre/and, on Du 
1 b j'* | þ $7 KD 4 3% $3 ö ä | 7 ; 4 5 ral 0 
Friday the 8th Day of February, 1744. | exan 
W 4% e e ER 1/24 -4rs be ex 
| being 
- Publiſhed by Permiſſion of the Right Honourable the Lord Chief-Juſtice Malay, Mr, Juſtice Yard, and Mt Tow 
| | " . | | | I's hath. 
Juſtice Blennerhaſſer. ders 
| that ſ 
| " miſo 
| 5 + h | wy I | . 12 on I# 
[The ſeveral Proceedings had upon the Indictment againſt Mary | at laſt Commiſſion of Oyer and Terminer for the County of Dublin'i wor! 
Heath, for Perjury, previaus to her Trial. | | Perjury, alledged to be committed by Deponent on ſaid Trial; and d vers 
rnd SR ; a Bill of Indictment was found on faid Examinations againſt Depo- behalt 
— oy — e — — nent the 2th Day 8 laſt, and not before, as ſhe 3 * 
a | | | and verily believes. Saith, She is informed and believes, the roi 7 20 
The Ri was found. by ache of the County of Dubliny! at a in ſaid Inditment, and on which Deponent is indicted, are feh- otders 
Seſſion of the Commiſſion of Oyer and Terminer, on the 24th Day of .. 1 . ; 4 ahh fa tha; 
Ob 9 : tive to ſaid Lady Alitham's having a Child by ſaid Lord Albus, l 
1744 and there ſhe traverſed the Indictment, and removed the din f | 4 23 this T 
Pony, oo and in ſome meaſure the ſame as that tried in the Exchequer B 
Record by Certiorari into the Court of King's-Bench, returnable the foreſaid. Saith hs te ried and hee that x" Suit was in and. f. 
firſt Day of laſt Michaelmas Term. Sogn Tp" 4g ho r „ and 5] 
: tuted in the Chancery of England by ſaid James Aunesley for Recayery\ al 
On the ſixth Day of November 1744, the Traverſer appeared in the Court | the Bagiiſh Eltate, whereof ſaid Arthur Earl of Arg: died ſeized, f T the) 
of King's-Bench, and the Court appointed the Trial to be at the Bar Part thereof; and has been informed and believes, ſaid James has alſo erm, 
of the Court on the Fourteenth Day of November, with Liberty for ei- filed a Bill in the Chancery of Ireland for Kecovery of the ſaid Iriþ N Other 1 
ther P wt} to apply in the mean time to put off the Trial, for reaſon- tate, whereof the ſaid Arthur died ſized, or Part thereof; and faith, Tu dome 1 
able Cauſe, to be made appear by Affidavit. | a Commiſſion is now ſpeeding at /Yexford in ſaid Engliſh Cauſe, and thit — th 
The Traverſer did apply to put off the Trial on the following Affidavit, | the ſame was opened before ſaid Indictment was found; and Deponen Am 
ſworn the roth of November 1744. was examined on behalf of the ſaid Earl upon ſaid Commiſſion, and f ©utors | 
| | oi Examination of ſaid Commiſſion is ſtill going on, as Deponent belie't 1. poſt 
The King againſt ) F HE Traverſer, Mary Heath, came this Day | Saith, ſhe is informed and verily believes, that the Title of the ſeren rial f 
Mary Heath. before me and made Oath, That James An- Eſtates is the ſame, and that the Point to be determined as to ſaid EI to effcè 
| | neſity having, as Deponent heard and believes, | between ſaid James Annesley and ſaid Earl of Angleſea, and the other ku Materia 
brought an EjeAment in the Exchequer for Recovery of the Poſſeſſion of | ties intereſted is, whether ſaid James is the Son of ſaid late Lord A Wi. m. 
itne 


by his ſaid Lady. Saith, ſhe is adviſed and believes, the ſame Eyidenc 
in a great Meaſure, will be neceſſary for Deponent's Defence on © 
Trial of ſaid Indictment, and in the Defence of ſaid Suits, and ther 
Deponent believes (being ſo adviſed) that preparing for Deponent's 
fence on ſaid Indictment, will take a L Time, there be : 
many Witneſſes neceflary for Deponent's Defence, living in dive 
Parts of this Kingdom as well as in England. Saith, there are K 
ral Perſons, whoſe Place of Reſidence is in London and other Placa! 
England, and who are now there, as ſhe verily believes, who are mam 
Witneſſes for Depenent's Defence on ſaid Indictment, and wich | 
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bes hot but the daß get to attend the next Term. That 


nes he was dorn), and was frequently at Dnmaine- 
7 5 27 Colonel Jeb Blatench's at Bere i che Con nty of Gal- 
4 which, as Deponent is informed and believes, is ſeventy Miles from 

Dublin, and is a molt material-Witnefs/for Deponent; and Deponent hay- 
ing cau 
ma ſhe is [6 infirm, that fie canhot travel without a Carriage, and there- 
fore is not come up to Dublin; tho Deponent has good Reaſon to believe, 

4 doubts not but ſhe will be'able to get her to attend the next Term. 
a ſhe is credibly informed and verily believes; that 3 Anneſley and 
thoſe concerned forhim (who Deponent believes are the Perſons that carry 
en ide Proſecution aint Deponent), ate ſo ſenſible that the faid Sarah 
is a material Witneſs *for Deponent, that they, or ſome of them, have 
Jately, by .Bribes an otherwile, attempted to ſeduce and carry off the 
ſaid Sarah from faid Colonel Blakeney's, and had a Horſe and Pillion for 
that, Purpoſe at bert, but were diſcovered, and prevented by ſaid Colo- 
nol Blatency's Meats: That Anthony Dyer, now of Cort, was Gentleman 
© the ſaid Lord Alam when he dwelt at Dunmaine aforeſaid, and is a 
very material Witneſs for Deponent upon faid Trial, who Deponent can- 
not get to attend this Term, but believes ſhe will be able to get him toat- 
tend next Term. Saith, that from the Number of Witneſſes, material 
ſor her to produce on ſaid Trial, and the different Parts of this A al 
and Great - Britain, where they reſide, it will not be poſſible for Depo- 
nent to get them to attend this Term, nor can Deponent be in any ſort 
prepared to defend herſelf in a proper Manner, unleſs reaſonable Time be 

iven her; and is ſatisfied in her Conſcience, it is not, not was it in her 

ower, or in the Power of any other Perſon, to get the ſeveral Witneſſes, 
material for her Defence, to attend this Term; but believes and doubts 
not but ſhe will be able to get them to attend the next Term, 

In order to oppoſe this Motion, the following Affidavit was ſworn the 
12th of November, 1744. | x LES. 

Tbe Ring | DN MAG KERCHER, Eſq. came this Day be- 

again a { "fore me and made Oath, that the Traverſer, Mary 
Mary mo 


N 


Herth, was, as he believes, apprehended in Augy/? laſt upon 
2 a Warrant, granted againſt her for wilful and corrupt 
Perjury; and ſaith, That in expectation of ſaid Heath's Trial coming on at 


'the laſt Sitting of the Court of Oyer and Terminer held for the County of 


Dublin, on the 24th of O#ober laſt, Deponent ſent to England and to ſeve- 
ral Counties of this Kingdom for ſeveral Witneſſes, to be produced and 
examined againſt ſaid Heath; and ſaith, a great many of ſaid Witneſſes 
came te Dublin from England and ſeveral remote Counties of Ireland, to 
be examined on Behalf of his Majeſty on ſaid Trial; but the Indictment 
being removed by Writ of Certiorari to the Court of King's Bench, De- 
ponent ſent many of ſaid Witneſſes, who live in this Kingdom, out of 
Twi andfock other of ſaid Witneſſes as are old and infirm, and live in 
remote Parts, and alfo the Witneſſes, who came from Eng.and, Deponent 
hath kept in Dublin at conſiderable Expences. Saith, he was at very con- 
ſiderable Expences in bringing ſaid Witneſſes to Dublin, in Expectation 
that ſaid Heath's Trial bad have come on at ſaid Sitting of the ſaid Com- 
miſion, Saith, that the Trial of ſaid Heath being appointed to come on, 


on :dneſday the 14th of November Inſtant, Deponent hath, ſince the ſaid 


Day for Trial was appointed, ſent to ſeveral Counties of this Kingdom for 
ſeveral of ſaid Witneſſes that were before in Dublin, to give Evidence on 
behalf of his Majeſty againſt ſaid Heath upon faid Trial; and ſaith, ſome 
of ſaid Witneſſes, who are material to be examined on ſaid Trial againſt 
her, have a Call to England upon Buſineſs of great Importance; and 
others, ho are very material Evidences againſt her, are very old and infirm; 
ſo that Deponent faith, if the Trial of faid Heath ſhould be put off from 
this Term to next, it will put the Proſecutors to very conſiderable Expences 
and Hardſhips ; and not only ſo, but it will be highly inconvenient to, 


and almoſt impoſſible for ſeveral other Witneſſes (who are obliged as ſoon 


a5 they can to go for England) to attend in this Kingdom next Hillary 
Term, without negleCting Affairs of the greateſt Conſequence ; and ſeveral 
other very material Witneſſes, who are old and infirm, may die, or be- 
come ſo weak and infirm as not to be able to attend next Term. Saith, 
that the Application on Behalf of faid Heath to put off her Trial to next 
Term is intended, as Deponent verily believes, not only to put the Proſe- 
cutors to great Expence, but alſo for other Ends and Purpoſes, and to avoid 
or poſtpone, as much as ſhe can, her being tried. Says, if ſaid Heath's 
Trial ſhould be put off to the next Term, ſhe will not, nor can ſhe be 
ſo effectually proſecuted as ſhe would now be, in . that ſeveral 
ty of being next 

Term in England, and ſaid Heath may, for want of the Evidence of ſuch 
Witneſſes, be acquitted, Whereas, if ſuch Witneſſes could and did at- 
tend to give Evidence againſt her, ſhe would be found guilty of 
P trjury, as. Deponent verily believes. And believes ſaid Heath had 
ime {ufficient ro prepare / and have any Witneſſes material for her. 
Suth, he is credibly informed and believes, ſaid Heath, or any one for 
„did not, fince ſhe was apprehended for ſaid Perjury, iſſue any Sum- 
ons or Subpcenas for any Witneſſes to come to attend and give Evi- 
nce on her Trial ; nor has ſhe, or any other Perſon on her Behalf, as De- 


ponent believes, ſince ſhe was taken for ſaid Perjury, uſed any Means to 


dave any Witneſſes ready to appear for her, in expectation and upon an 
Aſſurance given her, as Deponent is informed and believes, by ſome of 


ker Managers, that ſaid Trial would be put off. Doth not know or be- 
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. CITES: 
+ and Sarah Heath, mentioned ne 


er in his. Houſe, notwithſtanding 


not permit her to go, but forcibly kept 
5 | Deponent cauſed a: Sub- 


her Endeavours to come away. 


Dullin, was to give Evidence againft ſaid Mary, and not to Te her 

| davit; and 

denies he, Dy himſelf, or any other, attempted to bribe ſa:d Sarah; nor did 
l 


im and ſaid Earl of Arg 'e- 
fea, or to ſtifle or prevent the Evidence of any Perfon who cofild give Evi- 
dence for ſaid Earl or for faid Heath ; but, on the contrary, Deponent hath 
all along, ſince he engaged in the Affairs of ſaid James . carried on 
the ſame with all legal and fair Ways and Methods, and Deponent is de- 
termined ſo to do in the Conduct of faid James's Affairs. Believes, and is 
convinced by very ſuthcient Proofs, that Deponent has had of the ſame, 
that many unfair and illegal Endeavours and Attempts have been made uſe 
of by Perſons concerned for ſaid Earl and ſaid Mary Heath, not only to 
bribe and corrupt Witneſſes, but alſo, by very unfair and illegal 
Means, to intimidate and ſeduce ſeveral Perfons from giving Teſtimony 
on Behalf of ſaid James, and to have ſaid Mary acquitted of the Perjury 

of which fhe is indicted, _ 


On the thirteenth of November the Matter was debated by Counſel, 
and the Court were of Opinion the Trial ought to be put off. And af- 
terwards, by Conſent of all Parties, the Day of Trial was appointed to 
be Monday the fourth Day of February 1744. | 

On the twentieth of Nevember 1744, the Counſel for the Prcſ-cutors 
moved the Court for an Attachment againſt Colonel John Blakeney, for his 
Contempt of the Court, in not permitting. Sc rab Il cedon to attend the 
Court on the fourteenth Day of November, in obedience to a Subpena, with 
which ſhe was ſerved ; and grounded this Motion on the. following Af- 


fidavits. | | | 
Thomas Carter, Eſq. AMES MAGRATH, of the City of Dublin, 
Attorney and Coroner came this Day before me and made Oath, 
of the Lord the King > I hat on the thirteenth Day of this Inſtant Novem- 
againſt ber, this Deponent accompanied Andrew R. fi, of 
Mary Heath, Mary/town in the County of Roſcommon, Gentle- 
man, to Abbort in the County of Ga/way, where 8 Blakeney, Eſq. lives, 
the ſaid Andrew Roſs being employed to ſerve, Sarab Weedon with a Sub- 
pena, commanding her to attend in his Majeſty's Court of King's Bench 
on the fourteenth Day of this Inſtant Neven bis, to give Evidence in this 
Cauſe. And this Deponent ſaith, That the ſaid Andrew Roſs did, as this De- 
ponent believes, on the thirteenth Day of November ſerve the ſaid Sa- 
rah Weedon with the ſaid Subparna; and this Deponent having ſtood at a 
little Diſtance from the ſaid John Blakeney's Houſe, to wait for the ſaid 
Andrew Roſs, the ſaid Andrew Roſs, in ſome ſhort Time after he went into 
the ſaid Houſe, returned to Deponent, and defircd this Deponent to get off 
as faſt as he could; and that when the faid Zndrew Roſs turned the Corner 
of the Avenue he would change Horſes with Deponent. That Deponent 
thereupon believing the ſaid John Blakency intended to have this Deponent 
very ill treated for coming with the ſaid Andrew Koſs to have the ſaid Syrah 
Miedon ſerved with the ſaid Subpera, this Deponent therefore rode ot, 
and at ſome Diſtance from the {aid Hlouie exchanged Horſes with the aid 
3 K | Andrew 
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Auras Roſe, and, in ſome time, Deponent looking) beliind; 'perceived | 
ſeveral Perſons on Horſeback purſuing, as this Deponent apprehended, 
| the ſaid Andrew Roſs and this Deponent; and + therefore this Depo- 
nent rode forward as faſt as his Horſe could. carry. bim, and by that 


means Deponent eſcaped | any. Inſult or Danger 
and this Deponent verily believes the ſaid Perſons were ſent in Purſuit of 


HBritiſb Shilling in Silver, and ſhewed her 


aid Pobn Biakeney having ſeen the ſaid 


the Declarations and Threats of the ſaid F 
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intended him; 


this Deponent and the ſaid Andrew Roſs by the ſaid John Blalengy, with 
Intent to treat them very ill, and to prevent their carrying the ſaid Sarah 
Weeden to Dublin, to give Evidence againſt the ſaid Mam Heath; as this 
Deponent verily belie cs... rets, 
Thomas Carter, Eſq. Attorney) V 7 HEREAS there iſſued forth of his 
and Oliva of the Lord the _ Majeſty's Court of King's-Bench 
King, againſt Mary Heath. ] in Ireland, and under the Seal thereof, his 
I oy 2» Majeſty's Writ of Subparne in this Cauſe 
bearing Date the eighth Day of November Inſtant, directed to Sara 
HMtedun, commanding her to be in the ſaid Court of King's-Bench. on 
Wedneſday the i 4th Day of November Folie, to ay the Truth concern- 
ing a certain Trial between Thomas Carter, Eſq. At 


Tun, in the County of Wap Gentleman, came this 
and made Oath, that on the thirteenth Day of this Inſtant 
the Forenoon of ſaid Day, this Deponent n the ſaid Sarah 


Vovember, in 


 Weedon with the ſaid Sulpœna, by delivering unto her, at the Houſe of 
Jobn Blakeney, Eſq. at Abbort, in the County of Galway, a true Copy of 


the ſaid Subparna, and at the ſame Time gave the ſaid Sarah JYeedon a 
1 ſaid original Sulpœna under 
Seal as aforeſaid ; and this Deponent ſaith, That before this Deponent 
ſerved the ſaid Sarah Wredon as aforeſaid, this Deponent, as he was going 
towards the Houſe of the ſaid Fobn Blakeney, met the ſaid John Blateney, 
with a Gun in his Hand, coming towards Deponent; and Deponent told 
the ſaid Jobn Blakeney, that Deponent had a Meſſage to deliver, which 
Deponent ſaid he did not think proper to deliver until Deponent had ac- 
quainted the ſaid John Blakeney therewith ; and upon the faid John Blake- 
ney's aſking what it was, Deponent told him, that Deponent had a Su- 
pœna to ſerve upon Sarah M eden; and Deponent having ſhewn and pro- 
duced to the ſaid Fohn Blakeney a Copy of the ſaid Subparna, the ſaid Fobn 


| Blakeney having taken and read it, ſaid, the ſaid Sarah Weeden could not 


be there (meaning, as Deponent believes, in the ſaid Court of King's- 
Bench) in that Time; upon which Deponent ſaid, he had ſo provided 
for her, that Deponent would engage ſhe ſhould be there the next Day in 
Time: Whereupon, the ſaid Blateney ſwearing, ſaid, he would take care 
the ſaid Sarah Meeden ſhould not be there the next Day. That De- 
ponent thereupon begged he might ſee the ſaid Sarah Meedon; to which 
the ſaid John Blateney in anſwer, ſaid, with an Oath, that Deponent might 
ſee. her, but that he, this Deponent, ſhould not take her away ; but this 
Deponent faith, That he, this Deponent, went into the ſaid John Blake- 
ney's Houſe, and there ſerved the ſaid Sarah Nieden with the ſaid $-bpena, 
as aforeſaid, And upon this Deponent's ſerving the ſaid Sarah M. tedon, 
as aforeſaid, ſhe ſaid the thought ſhe was to have been ſent for a-Tburſday; 
upon which, Deponent ſaid, the, the ſaid Sarah Feedon, might then come, 
for it would be Time enough, and that Deponent would take her very 
ſafe to Dublin, That thereupon, the ſaid John Blateney, who was preſent 


at the ſaid Service and Diſcourſe between the ſaid Sarah Weedon and De- 


ponent, ſaid, That ſhe the ſaid Sarah Meedon ſhould go, and that he would 
take care to ſend her in a proper Time. And this ee ſaith, That 
the ſaid John Blakeney having behaved and expreſſed himſelf in a very 
angry Manner, and being greatly diſpleaſed, as this Deponent underſtood 
by him, and as this Deponent verily believes, that Deponent had come 
on the aforeſaid Errand to ſerve the ſaid Subpœna; and the ſaid John Blake- 


ney having declared, with Proteſtations and Oaths, that he would ſend 


2 Magrath to Galway Goal, and that he would let the ſaid Magrath 
ow, that there were Courts in the Country as well as in Dublin; the 
ames Magrath with Deponent, 

when Deponent firſt met the ſaid John Blakeney, as aforeſaid ; this De- 
nent was greatly affrighted ; and finding it to no Purpoſe to expect to 
bein the ſaid Sarah M eedon to Dublin, to give Evidence in purſuance of 
the ſaid Subpœna, by Means of the Obſtruction and Oppoſition of the ſaid 


John Blakeney, though this Deponent verily believes, were it not for ſuch 


Oppoſition of the ſaid Fobn Blakeney, that the ſaid Sarab Werdon would 
readily have come with this Deponent in Obedience to the ſaid Subpœna; 
this Deponent therefore went away. And when Deponent came up to 
the faid James Megrath, who waited for Deponent at a little Diſtance 


from the laid Fobn Blakeney's Houſe, this Deponent apprehending from 
n Blakeney towards the ſaid 


* 


James Magrath, that it would be moſt prudent and ſafe for the ſaid James 
Magrath to get off as faſt as he could, this Deponent therefore deſired the 
ſaid James Hlarrotb to make the beſt of his Way; and that when Depo- 
nent turned the Corner of the Avenue, Deponent would change Horſes 
with the ſaid James Magrath, Deponent believing the Horſe that Depo- 


nent rode to be better than that rode by the ſaid Magrath; and accord- 


ingly the ſaid Je Magath and Deponent rode off, and Deponent 
changed Horſes with the ſaid Mag rath when they got ſome Diſtance from 
the ſaid Jobn Blakeney's Houſe. And Deponent faith, That when the ſaid 
Magratb and Deponent had gone forward for ſome Time, this Deponent, 


looking behind him, perceived ſeveral Perſons on Horſeback purſuing, as this 


Deponent apprehended, the ſaid James Magrath and this Deponent, which 


aye this Deponent the greater Reaſon to fear ſome Danger, and thereupon 
Sen puſhed forward as faſt as his Horſe couſd carry him, and by that 
Means eſcaped any Danger or Inſult that might be intended by the ſaid 
Perſons, who, Deponent verily believes, were ſent in Purſuit of this De- 
ponent, or of the ſaid James MHagrath, by the ſaid Jobn Blakeney. And 
this Deponent ſaith, I hat by the aforeſaid Means of ſaid John Blakeney, 
this Deponent could not carry the ſaid Sarah Veedn to Dublin, to give 
Evidence in purſuance of the ſaid r and this Deponent verily be- 
lievcs, the aforeſaid Oppoſition and Behaviour of the ſaid John Blateney 
was merely to prevent the ſaid Sarah IA cedon's coming to Dublin to give 


| Evidence againſt the ſaid Mary Heath. + 


But the Court made no Rule. 


; 
| the ſaid Jahn Blakency, but this Deponent could not. And this Deponey 
| further depoſeth, That in the Evening of the ſaid Thirtieth Day of 0a, 


torney and Coroner | 


of the Lord the King, and Mary Heath : Now, Andrew Roſs, of Mary 
ay before me 
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| The King pinky Fans WEREDON, of the City of Dutlin; e 


] againſt her Will, and without any 


' Kercher, then preſent in Court, declined. Mr. Blakeney then deſired, that 


lived at Abbort, ſaid, That ſhe lived for many Years with Lord and Lady 
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On the twenty- firſt Day of « November. N, the Counſel. for the Pu 
ſecutors moved the Court fer a Writ of Halti Co. pus to be direq+4, 

Colonel Jen Balm, requiring-him/to have the Body of Sarah 37, 
before the Court; and grounded this Motion on the following Affdavg, 
Sworn the 8th of Ml... ]ĩ7? 9h 


4 * 
9 


* 


this Day before me and made Oath, That 5% 
«eden, this Deponent's Mother, is now detaing 
egal Proceſs at Law or War 
ainſt her, at the Houſe of Fobn Blakency, Eſq. at Albert, in the County 
. Gattway, And this Deponent ſaith, That on Tusſday the Thirtieth Dy 
of October laſt, this Deponent was at the ſaid Houſe. of the ſaid oh 
Blakeney, with Deponent's ſaid Mother, in order to carry her away {ray 


ber, this Deponent went with his Brother, Edward IM tedin, to the ſay 
Houſe of the ſaid John Blakeney, in order, if they poſſibly could, to 

their ſaid Mother away z but the Gates of the ſaid Jahn Blakency's Vu 
and the Doors of his Houſe having been ſhut and locked, this Deponey 
and his ſaid Brother knocked at the Gate, and the ſaid Sarah Weedin look. 
ing out of a Window up one Pair of Stairs. in the ſaid Houle, deſired thi? 
Deponent and his faid Brother to go off as faſt as they could, for that the 
Doors were locked upon her, and ſhe could not get out; and that if thi 
Deponent and his ſaid Brother did not immediately go away, they wouly 
be knocked on the Head,  Whereupon this Deponent and his ſaid Bro 
ther went away, being afraid of Danger if they ſtaid any longer; and thi 
Deponent verily believes, the ſaid. John Blakeney will, for ſome unlawfy 
Ends and Purpoſes, continue to detain the ſaid Sarab FPeedin againſt hy 
Will, and by Force and Dureſs, and without any Authority for ſo doing, 


The King ante] e e WEEDON, of the Grauely- Hill, i 
Jobn Blakenty, Eſq. the County of Carlow, came this Day before me 
8 and made Oath, That Særab I tedon, this Deponent 
Mother, is now detained againft her Will, and without any legal Proceſß 
at Law or Warrant againſt her, at the Houſe of Jobn Blakency, Eſq. at 
Abbort, near C:/tle-Blakenty, in the County of Gakuay. - And this Depo. 
nent further depoſeth, That in the Evening of the Thirtieth Day of CA. 
ber laſt, this Deponent went with his e, N eedon, to the Houk 
of the ſaid John Blakeney, in order, if they poſſibly could, to carry their 
ſaid Mother away; but the Gates of the ſaid Fubn Blakeney's Y ard, and 
the Doors of his Houſe having been ſhut and locked, this Deponent and 
his ſaid Brother knocked at the Gate; and the ſaid Sarab Mtedon looking 
out of the Window up one Pair of Stairs in the ſaid Houſe, defired thi 
Deponent and his ſaid Brother to go off as faſt as they could, for that the 
Doors were locked upon her, and ſhe could not get out; and that if this 
Deponent and his ſaid Brother did not immediately go away, they woull 
be knocked on the Head, Whereupon, this Deponent and his ſaid Bro. 
ther went away, being afraid of Danger if they ſtayed any longer. And 
this Deponent verily believes, the ſaid Zobn Blakeney will, for ſome un- 
lawful Ends and Purpoſes, continue to detain the ſaid Sarab Mau 
againſt her Will, and by Force and Dureſs, and without any Authority 
for ſo doing. | 5 
Mr. Thomas Blakeney, Attorney, informed the Court, That to his 
Knowledge the material Facts mentioned in the foregoing Affidavits were 
falſe; and offered that Colonel Blakeney ſhould anſwer thoſe Afﬀidavits, 
if thoſe concerned for the Proſecutors would agree he ſhould do ſo at Peril 
of Coſts, and would undertake to pay the Colts. This Offer Mr. Ar 


were 1 
Milk i. 
ſhe the 
Confin 
Sarah ! 


Edward and John Weedon, who made the Affidavits, ſhould be ordered u Wig.:in: 


attend, and undertook to falſify their Affidavits, by Affidavits. And ac that T. 
cordingly, the Court put off the Motion till next Day, and ordered the Reſtrai 
ſaid Edward and Jobn Needen to attend then, and Mr. Blakeney to make ¶ one av 
Affidavit in the mean time. TT OY Jure the 
On the twenty-ſecond Day of November 1744, the above Affidavits of When. .;, 
Fohn and Edward Weedon were read; and the following Affidavits of Mr. Lois 


Thomas Blakeney and Edward Kilkeily were produced and read. 

The King againſt N BLAKENEY, Gent. maketh Oath, 
John Blakeney, Eſq. That he very well knows Jobn Blateney of Abet 
in the County of Galway, Eſq. that he is this De- 
ponent's near Relation, and lives within two Miles of this Deponent' 
Place of Reſidence in ſaid County, and that he, his Family, and this De- 
ponent's Wife and Family frequently viſit each other. Depoſeth, That 
on the Day but one after a Verdict was given in the Court of Excheque 
on a Trial, which was had between the Leſſee of James Annefley, Liq- 
and. the Earl of Angle/za, this Deponent received a Letter from this De- 
ponent's Wife, wherein ſhe mentioned that old Mrs. H/edon, who thea 


Mr. 1 
Court, 
s Affida 
rue. \) 
,ourt is 
hat 7%, 
M7 
bis Per. 
fer wha 
ination 
re, that 


Altbam, and that ſaid Lady never had a Child while in Jreland; but th e Foot 
one Jugęy Landy had a Child called James Annesley, and that Lord Au¹e q Court.) 
was luppoſed or deemed to be his Father, or to that Purpoſe; which Le- ealing of 
ter Deponent ſhewed to ſeveral Gentlemen, and was the firſt Account Mr. 1, 
Deponent ever had of ſaid Mrs. JYedon's knowing any thing of thr ines; 
Matter, or of her living in ſaid Lord  Aitham's Family. Depoſeth, that Court.] 
ſome time about laſt Chriſtmas Holidays this Deponent was at Abbort aforr- 

ſaid, and there ſaw the ſaid Mrs. Mad, and aſked her, whether l Cure, 
lived with Lord and Lady Altbam, and if ſaid Lady ever had a Son? And d you a1 
Mrs. Miedon declared that ſaid Lady never had any Child whatſoever line WWW'ized to 
her coming into Ireland, to the Time that ſhe and Lord Altbam had e. 2. 1; yi 
parated. That Deponent aſked ſaid Mrs. Leeden if ſhe knew Jam Are 
Anneſiey, or whoſe Son he was; that ſaid Mrs. Meeden ſaid ſhe did kno Did 
Femmy Anneſley, and that he was the Son of Fuggy Landy, and not of La Is 8; 


Aitham ; wherefore Deponent always did and does believe, that ſaid Mr. 7 Whe 
Meedon is a material Evidence for the Earl of Ang eſea, and not for the 

ene Anneſl:y. Deponent further depoſeth, That the ſaid Mrs. Nu Hay, 
as been for ſeveral Years paſt Servant to the ſaid Jabn Blakeney, and 


lived with him at Abbort aforeſaid ; and depoſeth, That on Saturday A. I left 
third Day of November Inſtant, this Deponent called upon the ſaid Jon Fb 
' L was 


| 


Blakeney at Abbort, in this Deponent's way to Dublin, and there ſaw 9 
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adm and depoſeth, That ſhe was lo far from being confined, or un- 
Mr. Manner of Reſtraint, thatſbe was at full Liberty; that the Doors of 
I were open, and that ſhe might have gone in or out, or to any 
—— the thought proper. And depoſeth, T hat Deponent was at the ſame 
* 1 by the ſaid John Blakeney and his Lady, which he believes 
be true, that at 12 o'Clock at Night the Tz/day before, ſome People 
af bout his Houſe, and that they had taken or ſtolen away his Ser- 


. ; 5 
Toms * 
43 


] * © John Fe, and that he alſo believed; they alſo intended to take | 
* the ſaid Mrs. eden for that he was informed they had a Horſe 

a 5 0 Pilion, and that ſaſd Fobn H/redon rode or travelled on the ſaid 

e Pillen. Depoſeth, That this Deponent met ſaid Mrs. If eden in the com- 

l on Hall of fad Houſe at Abort on the Saturday aforeſaid ; and that ſhe 
8 begged f this Deponent to enquire for her Son 0 2 as ſhe called him, 

A « ſoon as Deponent ſhould arrive in Dublin, and to fend him Home, for 

1 10 the was very ſure he would return to his Service, if he got but once 

x ſober, but that the very much feared they would keep him always drunk; 

5 | and femed greatly troubled at his being taken _ That Deponent pro- 

1 niſed to enquire for him, the ſaid Jebn, and to tell him what ſhe deſired. 

1 Depoſeth, That on Thurſday; the eighth Day of November inſtant, the ſaid 
I Jahn IVeedon, together with Deponent's Servant, ca}l-d upon this Depo- 
2 nent at a Houſe, where Deponent was at Dinner in Dublin; that Depo- 
ny | nent told ſaid Jahn Miedon, he was ſorry he had quitted his Service with- 
ec his Maſter's Leave, and alfo told him what his Mother: ſaid to this 
1 Deponent as aforeſaid, and that ſhe expected he would go back. Where- 
0 upon the ſaid John ſaid, he never would, for that he was to be much better | 
Wh: provided for. And Deponent having aſked him by whom? he, the ſaid 
thy eden, ſaid, it was by the young Earl of Alea. Whereupon Depo- 
" nent ſmiled and faid, he was not Eatl as yet. That ſaid Zob; thereupon 


if he did, ſhe would be much happier, and have much eaſier 


nt's lakeney; and lived with him in his Heuſe at Abbort aforeſaid, until he 
quitted him in the Night of the thirtieth of O ber laſt; and Deponent ve- 
rily believes, the faid Mrs. Fedor never was, nor is ſhe now, as this De- 


po- ent verily believes, under any Manner of Reſtraint, or in any Sort con- 
Ja 2 by the faid Jebn Blakeney, or any other Perſon; but verily believes, 
louſe ſhe is at full Liberty to go where ſhe thinks proper. And faith, he knows 
their that the ſaid Mrs. 2 has deen applied to, on Behalf of the Earl of 
an g leſea, to attend at . e there to be examined as a Witneſs on his 
and Lordihip's Behalf, on a Commiſſion, which Deponent believes, is, and 


king WY bas been ſpeeding there for ſome Time, in a Cauſe depending in the High 


\ this Court of Chancery in England, wherein the ſaid James Auneſliy is Plain- 
Se. tiff, and the faid Earl of Angleſet is Defendant. | 
youll WY The King againſt LEOPARD KILKELLY, of Liſs, in the County 

Bro. John Blateney, Eſq. J . of Galibay, Cooper, came this Day before me 

And and made Oath, I hat on Friday ſevennight this Deponent was at the De- 
e u. fendant's Houſe at Abort, in the County of Galway. And this Deponent 
Veedon fich, That as he was going to the ſaid Houſe he ſaw Mrs. Sarah Il teden, 
hority WW who is, and for a conſiderable Time hath been, Servant to the Def-nd- 

tat, and whom Deponent knows very well, without the Gates of the ſaid 
to his WW Detendant's Yard, as if ſhe was returning from the Place where the Cows 

s wen were milking, and had, as Deponent apprehended and believed, ſome 
Javits, lik in her Hands carrying into the Houſe, And this Deponent faith, 
| Peril ine the ſaid Sarah 2 was alone, and not in any Sort of Reſtraint or 
» Ar Confinement; and Deponent afterwards, on the ſame Day, ſaw the ſaid 
|, that rah Meedon going about her Buſineſs in the ſaid Houſe, and in no Re- 
red o traint or e and Deponent converſed with the ſaid Sarah at 
nd ac. mat Time about ſeveral Matters, and fhe did not mention any Sort of 
ed the WWMRecſtraint or Confinement; but told Deponent her Son ons Weedon was 
» make None away, and ſeemed much concerned at it. And this Deponent is very 

ſure the ſaid Sarah, is not, nor was not at any Time put into any Sort of 
vits of eſtraint or Dureſs by the Defendant. 

of Mr. Court.] Call John M tedon. f | 

| Jonx WeepoN, 

Oath, WY Mr. Harward offers to ſpeak. 5 | | 
Abbott, WY Court.] We have nothing todo with the Birth of James Arneſtey; here 
is De- Afdavit againſt Affidavit, we muſt hear which of theſe Affidavits is 
onent's rue. We are impoſed on by one Affidavit or other; the Honour of the 
vis De- N Court is concerned, and therefore, before we do any Thing, we will hear 
, That hat 7obn Weeden has to ſay. 
hequet WY Mr. Har. } With humble Submiſſion, I conceive the hearing of us after 
„ Eg is Perſon is examined is not a proper Time; this is now my Time to 
is De. fer what I have to ſay 7 I ſhall have no Occaſion to ſpeak after the Exa- 
20 then ination is ended, and therefore beg leave to ſay a few Words now, which 
d Lady e, that if this Perſon is to be examined, I do apprehend it muſt be on 
ut that e Foot of ſome ſuppoſed Tranſgreſſion that he hath committed. 

Althan Court.} No, Sir, it is to diſcover the Truth. We will have no con- 
ch Let aling of the ruth in this Court. Swear him. 

\ccount Mr. Zlar.] J do not oppoſe your Lordſhip's Right to examine this 
of that WWW itneſs ; but | 

h, that BY C:urt. ] Read the Affidavit to him. 

t afore- | JohN WeepoN is ſworn. 

he BY Cort. ] You are now to declare the Truth, and nothing but the Truth, 


Id you ate now likewiſe to declare the whole Truth. You are not 
Iiged to ſay any Thing to criminate yourſelf. 
& Is your Name Jah, Weedon p John Weedon, Ves, my Lord. 
Are you the Son of Sarah We:don?---4. Ves, I am, my Lord. 
Did you live with Colonel John Blakeney p. —-A. I did live with him. 
Is Sarah Ieeden your Mother ?--- 4. She is. 
Y When did you fee her laſt ? 
- I faw her the zoth of Ofeber in the Houſe of my Maſter, 
9. Have you 2 Diſcharge ?---A. I have not. TR 
2. When did you leave your Maſter ? | 
4. Tleft him the next Day, the 31ft of Oober, 
: Why did you leave him? 
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{aid, that whether he was to be Earl, or not, he would provide for him, we came there, we found the Doors and the Gate locked, ar 

and, at the fame Time; withed that his Mother would come up, for that, to the Window, and-ſaid, that ſhe, could not go out: with that | was 
Bread than | afraid of my Maſter, and aBoy came running out and ſaid, My Maſter 

the had where the lived; Depoſeth, That he very weil knows that the ſaid was coming with a Whip, and J made off as faſt as I could, ö 

m n Mellon has been for ſeveral Years pat ervant to the ſaid Fobn | 
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2, What Reaſon had \ybu'to' fear appearing before him ? 
Fer Fear he ſhould use me f. 
Did he ever uſe you ill , He never die. 
How came you then to be aftaſd? Who perſuaded you to leave your 
Maiter ?---#. Nobody at all, 


AM. 2. T came away on my own Accord. 
I Did you defire your Mother to leave him before you came away? 
„ "And what did ſhe fa to you 5. 2-4. She laid tlie could not. 


I did. | 
For what Reaſon did ſhe fay ſhe could not? 
A. could not find out the Realon. | 


: Did ſhe tell you the durit not ?--{.4. She ſaid; that ſhe could not. 
Did ſhe tell you that her Maſter kept her there againſt her Will ? 


v 


JJ 00 © 4 OA RY TED | 
9; What Time of the Evening was it that you went to Colonel Blake- 
ness the firſt Time 74. It was between ſeven and eight o'Clock: . 
> Was your Brother with you?--- 4. My Brother came along with me. 
What Time did your Mother ſpeak to you out of the Window ? 
A. About half an Hour after Eight. 
What Time did you come away ?-. I came away by Day-light. 
What! the next Morning ?---4. The next Morning. | 
What Time? Was the Family up ?---4. They were up, my Lord. 
2M nar iye inthe Houſe? on | 
A. I did not lye in my Maſter's Houſe, becauſe I could not get in. 
2; Where did you meet your Brother? NY” . 
. I was ſent from Home to for a Hound of my Maſter's. I went 
and got the Hound, and came to take a Mug of Ale atGlentane, and there 
I met my Brother; and my Brother ſaid, I am come for my Mother; and 
I ſaid, I would get her out of the Houſe ; and we went 2 and when 


„and ſhe came 


What Time was this? -- 4. It was about eight o' Clock. 
Did you find the Gate faſtened? --- 4. I did, my Lord. 
What did your Mother ſay to you? , Ty "i 

. She ſaid ſhe could not go with us: And, ſays ſhe, go away about 
your Buſineſs, or you will be knocked on the Head. 

Was your Brother there ?--- 4. He was, 

Was he a Servant there? F 
4. No, but came to ſee whether my Mother was alive or not. 

Was your Mother a Servant there? 

She was Servant two Years laſt Michaelmas. . 
Was ſhe a Servant at this Time? -A. She was at that Time. 
dhe ſaid that ſhe could not go ?--- 4. She did, my Lord. 

For what Reaſon ?---4. | cannot tell, 

Did ſhe ſay, that ſhe would not go? 

A. She did not ſay that ſhe would not go, RY _ 
Did you and your Brother deſire Mr. Blateney to let her go? 
No, I was afraid to go to him | 
Did your Brother ?--- 4. My Brother did not. 

Where was it that you prepoſed to carry her ? 
. To Ballynaſloe, to one Buu ys. 1 

Where further 7A. We propoſed to bring her to Dublin. 

Where ?---4. To Mr. Arneſl.y's. | ; 

Are you in Mr, Anneſley's Service ?--- A,' I am not. 1 

9 Areyou in any body's Service?---4. I am in Nobody's Service. 

Court. ] Hear your Afﬀidavit read. | | 

. Clerk of the Crown reads the Affidavit, 

Court. 

Clerk. 


700 he write his Name? 
o. | 

Court.] Did your Mother ever tell you that ſhe would come away? 

A. She did not. „„ oy 

. Why did you aſk her to come away in the Night ? 

A. Becauſe my Brother came for her. 5 

2; Did ſhe ever tell you and your Brother that ſhe was compelled to ſtay 
where ſhe was ? ROT 

A. She did not tell us that ſhe was compelled to ſtay. 

2. Do you underſtand your Affidavit? How came you to ſwear in you 
Affidavit that ſhe was detained againſt her Will ; and now you ſay ſhe was 
not? What Religion are you of ?--- 4, A Proteſtant, 

2, How came you to ſwear that politive Aſſidavit? Did any body read 
it to you? -A. Yes, an Attorney, Robert Reynoll. 

9. Who is Robert Reynell? | | 

Mr. Nelſen.] He is my Clerk, my Lord, he read it to him. 

J Did your Mother tell you ſhe was a Priſoner ? 

No; but the told me, ſhe was afraid of her Life, 
Q. Are you ſure of that ?---4. I am, my Lord, 
5 Of whom was ſhe afraid? Sn rr wag 

She was afraid of my Lord Angleſia, that ſhe would be murdered by 
him. 25 

?---4, He never was. 


9. Was my Lord Angleſea ever in that Country? 
2. Why ſhould the run from her Maſter's Houſe without Wages or 
Diſcharge, becauſe ſhe was afraid of Lord Angleſea ? Is he a Perſon of ſuch 
Authority and Power over Colonel Blakeney's Servants, as to terrify them 
from their Maſter's Service ? | 

A. I cannot tell that, my Lord. | 
Was ſhe diſcharged at that Time? -A. She was not. 
, Was ſhe paid her Wages ?- A. No. 

Did ſhe demand her Wages, to come away ?--- A. She did, 
How do you know that, was you by? | 
I was not, but ſhe told me ſhe could not get her Wages. 
Was ſhe afraid of Colonel Blakeney's doing her any Harm? 
She was not, my Lord, | . 

2; Why did ſhe apprehend any Harm from my Lord Angle/za, did he 
ſend for her ? | 
A. There was laſt Spring a Man and a Chair came to bring her to Jex- 
ford, from my Lord, but ſhe was an old Woman, and would not go. 
Was ſhe ſummoned, or did he ſend for her of himſelf? + 


des S 


I was afraid to appear to him, becauſe that I was with my Brother. 
: | 


| 


He ſerved her with a Bit of Paper. | 
2. Did 
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u 
Sometimes at Eight or Nine o Clock, and ſometimes not at u. 
25271. Where is E, ard Mardin Gun. Eduard Weedin.. 
721 Where does your Brother live 7 4. He keeps i in Tow. . 
e in any Service 7H. He is not. Mes 
Yoder he yy has — * de .- A. He has no Trade a all. 7 6 
Did he follow nothing 7-H. He followed a Spade. 


Where did 1 
tna d Night, the thirtieth'of Other 7 
A. From my Brother. 


/ 


Fe whence —4. From Dublin 


/- -, EDwaARD- Wezpon. : „ 
the Son of Sarah Warden, that lives with Mr. Bling 2] 


you g go there —4. The thirtierh. 
. What time of the Day?---Z. the Evening. hs 
What time? - -A. About ſeven or eight o Clock. 

Were the Gates ſhut?---4. They were. | 

Was it dark . It was dark, my Lord, 8 85 
Did you ſee or ſpeak to her that Nigh 92 I did n not. 
Did any body elſe f--- #. My Brother did. 95 
What did ſnhe ſay? 
She defired Hin to 2 4 

or elſe I'd be knocked on the Head, my Lord. 

. Did the ſay ſhe could not 4 She did, my Lord. 

. For: what Reaſak ?---, Becauſe the Doors were locked. 
Did ſhe ſay ſhe had a mind to go with you? 

No, ſhe ſaid no more. 


4 108 15 bay or TO Brother aſk her whether ſhe would go, and b 9 
| 1 e la 


A. She ald no more than defend him to go off, and bring me with him, 
for if we m ed there, I would be ele on the Head. 
e kept as a Priſoner ?. A. As far as I underſtand, ſhe was. 
55 come you to underſtand ſo?--- 4. Becauſe the Gates were ſhut. 
What Time was this ?. About ſeven or eight o'Clock. 
Were the Gates open when you came there firlt f 
No, they were not. My Brother went up firſt to bring her out, 


Wks" Are 
Edward 2 Fes... 
What time in October laſt aid 
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and he told her that I was there, come from her; and ſhe was coming out, 
and he came firſt, and he thought ſhe was following him. 
How do you know this ?--- 4. My Brother told me this. 

7 Is it uſual for Gentlemen to ſhut their Gates at Night in the Country:? 

It is in the Country; my Mother ſaid ſhe was ſhut up. 

Did ſhe ſay that ſhe was ſhut up, or only that the Gates were ſhut ? 

She ſaid as this, She ſhould not come out, and deſired my Brother to 
go off and take me along with him, for l'd be knocked on the — 

2. Did you hear her ſpeak?—. H. I heard her ſpeak. 

7 What did you hear her ſay? 

I heard her bid my Brother go off and bring me with him, for I 
ſhould be knocked on the Head. 

Did ſhe ſay nothing more? 

She ſaid no more, . ſhut the Window. 

Curt. Read the firſt Part of his Affidavit. 
Clerk of the Crown reads it. 
- Eno How did your Mother know you were there ? ? 

J. My Brother knocked at the Gate. 

I Did any Body come to the Gate? 
Nobody; but my Mother opened the Window. 
2. Was ſhe a Servant at that time? — 4. She was. 
7 When did you ſec her before that time ? 

I went to her before that by myſelf, about a Month or five Weeks 
before, and ſhe aſked me if I heard any. thing concerning Mr. Aungſſey and 
my Lord Angleſea ; I told her 1 did; and ſhe ſaid, For your Life, do not 
ſpeak a Word, for you are in the midſt of your Enemies here. 

2 Did you carry a Horſe with you the N of October? 

I did, my Lord. 

D: Did your 12 * ay any thing to you more, the time that you 
was ich her before ? 

A. She ſaid, I would be very deſirous of Manga Mr. Anneſley, if I was 
in Dublin. 
D. Whoſe Horſe and Pillion was it that you were furniſhed with? 
. | hired them by the way. 
2. Who ſent you to hire them? | 

[ hired them by Mr. Anneſley's Orders. 

9. Who gave thoſe Orders to you ?---4. Mr. Annesley himſelf. 

'F Your Mother ſaid no more the time you went by yourſelf, but that 
you were among your Enemies there? -A. No more, my Lord. 

Was ſhe a Servant in the Houſe? 

She was a Servant-Maid in the Houſe, and, as far as I underſtand, 

the was forced. 
I: Who told you ſhe was forced ?---. The Doors were all locked. 

Were they locked when your Brother went there ? 

4. They were open when my Brother came, my Brother went in. 
| J Where did you'meet your Brother that Evening ? 
At a Place called Glentane. 
85 How long did your Brother ſtay before he came to you _” $ 
He came out to me again in about three Quarters of an Hour. 
O. How ſoon after that did you return? 
I. He told me that his Maſter followed him out with a Whip for to kill him. 

Did he tell you fo?---4. He told me ſo. 

3 Did he venture to go back afterwards ? 
When he went back the Gates were ſhut, and he went reund to 
the Backſide of the Houſe, where there was a Door, and knocked at it; 
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ou get that Horſe that you went to Mr. ay on | 


, Where did your Brother get him 4. He bog him with him. | | 
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9 . vou, ES he 
3 Dia the tell you that ſhe was cunſ ned or impriſoned —4 ns ae 7 
„ Are you or-your. Brother „ 1 be Tp. 4 
We are in Nobody's Service. E F 
Ones] Read the Aﬀidavit, . -« ©... ; tre 
3 e N but 
: Court. J How long is it ſince you lived at ee n 
7 L left it about two Months ag. 
Mere you a Houſe-keeper there? „ 
p 1 lived there with oo; riend of mibe.. na Fo 
an you write . A. No, my Lord. 3 a 
Nor read ?---4. No. Fe: 2 . ; 6 
& Ho came you to make this Afidavit? . . 60 
Them that examined me, drew it. FC « f 
Who were they ?--- 4. Mr. Geofirg. E 4041 nga « t 
Is be here J. No. 5 10 
Did you tell him that your Mother was K nn « f 
I told. him as thus, oy. 0 TO locked, cu « 
cou 4 not come. 7 at 
2 7 ou tell him theſe Words that are in your Amdavit? « P 
d him no more or leſs than What I baye given on my Ont ben « fe 
JI 0 Jonn. WII on. 1 
our d tell you that ſhe was confined? Fa p 
* She id not tell me that ſhe was confined. 4 N 1 
2 Nor you do not know it A. No, my Lord. f 7 A 
| . Fo Ewan WExbox. | * C 
„ Did you Mother tell you ſhe was confined? | Te: C 
© She did not 9 r 5 Mor 
The Matter was then debated by ea, after which + the con _ | 
" Wejivered their Opinion, as follows. + 10 Ela 
y Lon Cnity JusrTiICE MazLay. 814/95: 4 1178 of ch 
WI are of Opinion, in the firſt place, That no "Habeas "EY can be 
granted in this Caſe. A Habeas Corpus for the Liberty of the Sub- | ( 
Pan is a Writ of Right, and may be applied for without an Aff da vit of the Wil © 
wh and was done in the Cafes of my Lord Leigh, Sir Robert Viner, and * 
Sir Robert Howard. In the Caſe of Sir Robert iner, an Habeas Coriu 
was ſued for, to obtain the Liberty of a Woman confined in his Houſe; Ty 
the Woman ſaid ſhe was not confined by him, but choſe to ſtay with him, i 
But this does not appear to us at all to be the Caſe here, that there is the WI ** tle 
leaſt Reſtraint upon Sarah Mecdon; but, on the contrary, that the is at her I © kn 
full Liberty; for notwithſtanding theſe Aﬀidavits of theſe Men, it dos dil 
appear fo. Edward Ieeden of the Gravelly-Hill in the County of Cari WI fir 
maketh'Oath,' that Sarah Heedon is now ne (Worn the 8th: of W. © ba 
vember) by Colonel John Blakeney at Abbort, near Ca- Blakeney, in te an. 
County of Galway. Jobn Weedon of the City of Datlin maketh Ou, att 
that Sarah Meeden is now detained at the Houſe of Jebn Blakenty, Eſq.a Wil . #4 
| Abbort, in the County of Galway; in Terminis terminantibus the ſame; bot WW ſhe 
illiterate Perſons, and yet both make theſe poſitiye Affidavits ef he "I 
being under Reftraint, when it appears ſhe was at her full Li A 
| berty, not only before, but after theſe Affdayits were made. Ther , the 
Affidavits were made by Markſmen, and therefore the Court ſent for the Wl © the 
Perſon that drew the Affidavits, to know why he drew them in the Ma- © are 
ner they appear to us; for, upon the Table, theſe Men have declaredth WM © ſtor 
they do not know, nay, they cannot ſay they believe, that ſhe is reſtran- . mit 
ed of her Liberty, Can we then, when they have declared that their Af- © the! 
fidavits are not true, grant the Habeas Corpus? By no means. - Conlide il © not 
the Conſequence of theſe things: By taking a Horle in a Replevin, a Ma Ml © ff 
may be guilty of Felony, if a Perſon has a mind to knock down ever * C 
body that ſtands in his way, and procures others to impoſe upon the Cour 1 neſd 
by Affidavits in order to prevent all Oppoſition ; in that Caſe the Com © are 
will exert their Authority, and puniſh the Perſons that impoſed upon theo. * day, 
We are of Opinion, there is not the leaſt Colour of granting the Hahn men 
Corpus ; for, to whom muſt it be directed but to Mr. Blakeney? If Mr, vou 
Blakeney does not obey the Habeas Corpus, he muſt be attached: v7 he dots, T4 
he muſt come to Dublin; and the Proſecutor has declined to pay the Ex- «T7 
pence of all this, 3 
The next Point to be conſidered is, whether theſe Men could bound 5 
ed for falſify ing their Affidavits? I am amazed to hear it ſaid, there axe n0 The 
Precedents of Perſons being attached for Prevarication and im poſing on thei veſſes v 
Court: May be not in this Caſe, but in moſt great Cauſes, that have be fecutor 
long depending, ſuch things have happened. Suppoſe a Man in an A put! 
fidavit to put off a Trial, ſhould ſwear, that ſuch a Bond was perſet, ll . 3 
and he explains himſelf, when he comes to be examined, that he bern 3 
ſuch a one ſay ſo; is not he guilty in Conſcience of Perjury, and out .. it of 
he not to be puniſhed for Prevarication and for the le ion? I can gie ſaver 
| Inſtances, where Perſons have endeavoured by artful Affidavits to eu, . * 14 
exorbitant Bail, for which they have been committed by the Court. 1 day 
Now as to cheſe two Perſons, they have ſworn in the moſt expreſs Tem . Perl 
in their Affidavits, every thing which is neceſſary to induce the Court i „ Por 
grant an Habeas Corpus, I muſt own, if there was an Inducement to _ 
this from filial Piety, I ſhould be very tender how I committed them; b .. neſſe 
it is plain they are not induced by that Motive; what they did, they didi 1 Mac 
that they might be employed, as well as others, by Mr. Anne:ley, not old x 90 
of filial Piety to free their Mother, whom they knew to be at Liberty, ' 6 M 
is there the leaſt Appearance that they had ſuch a Motive. Then My Parti 
as they have endeavoured to impoſe upon the Court, and injure an inn seg, elles 
Perſon, Mr. Blateney, I think they ought to be committed. K Ene 
Mr. Juſtice Wap. | 10 ane 
THE only thing to excuſe them is their Ignorance. But as the Matt «M 
now ſtands, it is plain that the Perſon who drew the Affidavits, x © certa 
they were falſe, knew that theſe Men ſwore to a Fact they did not kl «M1 
to be true. Really, a Man of Buiineſs muſt know the Practice in 1 |; „ Tim. 
Affidavits, and what kind of Affidavits will ferve the End prope “0 form 
by them; but theſe Men ſwear further, and ſay, that they told hin * ſhall} 


ſame Story they did now: If that ve true, he drew theſe a 8 
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guilty. en der are, and ſhould 
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de unidhed, if we. had him * 
1205 Wee ene re ale 1 r theſe 
Eu who baye thus prevaricated and impoſed upon t rt. | 
Men, who he. Es Bakke CHitr JUSTICE. | 


ae 


He: ſwear an Aﬀidavithe knows to be falſe: Whether that be G0 


a hooks ven like it. . 


Hations in Behalf of the Crown for putting off the Trial till next Term . 
Ils Mr. Solicitor General, for the Crown. | es 
AM Y Lord, the High Sheriff has been applied to ſeveral Times to 
0 give a Copy of the Pannel, according to Cuſtom, to the Agent 
« for the Proſecutors ;. but he has not hitherto been able to procure one, 


h the other Party has.” _ Ig | 
"575 zeriff could not give it without Leave of 


0 U Julia.] The 
4 rt. 7 | | | 

bY Solliciter General.) The Court is ſeldom or never applied to on 
a chat Account, the Sheriff uſually gives Copies of the Pannel to the 
« Parties, without any Application to the Court, two or three Days be- 
« fore the Trial ; but ſuppoſing an Application to the Court neceſſary, 
a why ſhould he give it to one Party, and refuſe it to the other?“ ; 

« Mr. Spring, for the T raverfer.] The Gentlemen concerned for the 
& Proſecution ave ſerved us with Ne 
« Trial, and therefore we hope they will make their Motion.” ] 

And defired the Notice might be read, © 

Clerk of the Crown reads the Notice; as follows, vi. 3 

Counſel in Behalf of his Majeſty will move the Court on Mon, 
Morning next, to put off the Defendant's Trial till Friday next; whic 
Motion will be grounded upon Affidavits this Day filed in the r Of- 
fice, and upon the Aſſidavits of _ Heath and of Daniel Mac Kercher, 
E(q. made in this Cauſe in the laſt Aſfichaelmes Term, and the Nature 
of the Cafe and Reaſons to be offered. 

Dated this ſecond of February, 17446 1133 
« Mr, Solliciter General. We deſire firſt to ſee if there be a Jury we 

u have a Right alſo to know if the Jury have been rightly ſummoned,” 

« The Bailiffs being called to prove the ſummoning the Gentlemen mentioned 

« in the Pannel, they appeared, were ſworn, and the Pannel was called 
<c over.” - a 


% My, Jollicitor General.] I obſerve, my Lord, that ſeveral of the Gen- 
ie tlemen mentioned in this Pannel are out of the Kingdom, and well 
« known by all of us to be out of the Kingdom ; ſeveral others live in 


. diſtant Counties, out of the County of Dublin; ſome are old and in- 


« firm, and uncapable of ſerving on Juries for ſeveral Years paſt; others 
« have been dead ſeveral Years; and ſome are Six-clerks in Chancery, 
« and Officers in the Cuſtom-houſe, who neither can or are obliged to 
« attend.” | | 

« Lord Chief Fuftice.] All Perſons ſummoned ought to , and then 
« ſhew Conſe 2 ＋ ſhould be exempted from 1 

« The Jury being called over twice, eight of their Number only appeared.” 

« Mr. Sollicitor General.] My Lord, I fee only eight Gentlemen of 
« the Jury attend, and if eight more of theſe in the Pannel had been in 
& the Kingdom they would not have attended. Members of Parliament 
« are exempted, and ſo are Officers in the Court of Chancery, and Cu- 
6 ſtom-houſe. Others are diſabled from attending by Abſence, the Infir- 
« mities of old Age, and Death; ſo that if both Sides were prepared, as 
there is no Jury, there can be no Trial this Day; fer Taleſmen are 
s not admitted on Trials of this Kind: Therefore we are under no Ne- 
« ceflity of making our Motion for putting it off to Friday next.” 

% Court.] We had ſome Thoughts of bringing on the Trial next Med- 
& ne/day, but there is a Sitting o * prius that Day, and other Suitors 
& are not to be injured. Let the Trial therefore be put off till Thur/- 
* day, if it ſhould be put off longer there would not be Time for Judg- 
« ment that Term; but the Attornies ſhould conſent. Mrs, Heath, do 
« you conſent it ſhould be put off ? | 

« Mary Heath.) Yes, my Lord. 

« The Agent for the eee was aſked whether he would conſent to 

« bring it on a- Thurſday ; but he ſaid he would not come into any ſuch 
«© Conſent, nor had he any Authority ſo to 22 

The Counſel for the Traverſer informed the Court, that their Wit- 
neſſes were in Town at great Expence, and hoped the Counſel for the Pro- 
ſecutor would agree to proſecute at the Day prefixed, and not then move 


to put it off longer. 


5 Lord Chief Fuftice. The Reaſons given To-day for putting off the 
* Trial, 1 can tell you, will not be ſalfcient next Thurſday for putting 
wit off any further; if the great Expences attending the Trial are to be 
& ſaved, the ſooner the Trial comes on the better.“ 

* Mr. Sollicitor General.] We intended to have tried this Queſtion To- 


* day; but Mr. Mac Kercher, who conducts this Affair, and is the only | 


* Perſon that thoroughly knows the Evidence proper to be produced to 
* prove the Indictment, is on the other Side of the Water, detained by 
* contrary Winds; and ſo likewiſe are ſome of our moſt material Wit- 
neſſes, who are daily expected: There are ſeven Packets due, If Mr. 
* Mac Kercher and our Witneſſes come, we will immediately go to Trial; 
* if not, we cannot.” 

Mr. Bradſtreet, for the Traverſer.] I hope, my Lord, that both 
Parties ſhalſ be confined to particular Hours to examine their Wit- 
* nefſes in; for if the Proſecutors, who examine firſt, ſhould take up a 
long Time, the Traverſer might be thereby ſtinted in Time for the 
Examination of her Witneſſes: I humbly conceive both Parties ſhould 
examine an equal Number of Hours in Turn.” 

Mr. Harward.] Such a Rule was never made, my Lord, Iam pretty 
* certain, on Trials of this Kind.“ 

Mr. Juſtice Vard.] I have had the Honour of being a conſiderable 
* Time on the Bench ; I cannot now pretend to bear Fatigue as well as 
formerly; but I hope I ſhall take care that the Jurors, or myſelf, 
* ſhall not be in Danger of being deſtroyed.” 


; Holl wicked, profligate Thing in an Agent, to make an ligerate | 
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n WIT. | Þ, Wo RA * * e n „ Yup c , 
| * Lord Ghief Julia.] Examining by Hours is not fo unprecedented* 

It was the, old Cuſtom among the Ram ans, to examine by the poor: 
66 , . n 1 wad. 
; 7 Gentlemen, I.think proper to mention. to vou, That no JFitmeſs 


: 


be examined, unleſs his Evidence be pr nonfly opened to the Court, and 6 


. # 


** that one Counſel Hes Side only is to examine.” J 


we Morning, February Ich. 
| _ 4... ,, [The Court being fat, | 
35 R. Solicitor General, for the Crown. ] My Lord, I mentioned to 
* . your Lordſhip: laſt Monday, that Mr. Mac Kercher and ſeveral of 
our molt material Witneſſes were on the other Side of the Water wait- 
« ing fora Dallage 3 IF thes ha arrived, we ſhould willingly have tried 
e this Trayerſe Lo- day; but it has ſo happened contrary to our Expecta- 
« tion that they are not yet arrived, and therefore as we are not yet ſur- 
6 niſhed with our material Evidences, or with any Perſon acquainted 
« with the Evidence proper to be applied to prove the Facts in the Indict- 
„ment, we cannot with Safety go to Trial. Colonel /Yelden, my Lord, 
* who is known to be a Gentleman of great Worth and Reputation, has 
«© been ſerved with a Subpana, but is extremely ill of the Gout in his 
«© Bed, and though a very material Witneſs and willing to give his Evi- 
<< dence, he is not able to travel to Town, without endangering his Life, 
<< and the Proſecutors, without the Benefit of his Teſtimony, cannot pro- 
55 per'y proceed to Trial. I therefore only move your Lordſhip that this 
«© Trial may be put off till the firſt Day of next 2 er Term.“ 
« Mr. Serjeant Marſball, ſor the Crown. ] The Traverſer, my Lord, re- 
% moved this Indictment in October laſt by Certiorart from the Commiſſion 
of Oyer and Terminer into this Court on the very Day it was to have 
«© been tried, after ſhe had put the Gentlemen for the Proſecution to all 
e the Expence of a Trial, for Want of giving them previous Notice of 
<« herIntentions to put it off. And on the 7th of November when ſhe ap- 
<< peared on her Traverſe in this, Court, on her bare Allegation that ſhe 
«© was not prepared to take her Trial, ſhe was farther indulged, and had 
e *till the 14th given her, to prepare herſelf for it, though the Gentle- 
men were then alſo ready for Trial. 
« On the 13th, the Day immediately preceding this laſt Day appointed 
* by the Court for her Trial, the Counſel for the Traverſer again moved 
to put off her Trial on her ſingle Aſſidavit, that ſhe had ſome material 
<« Witnefles in England, and in remote Places of this Kingdom, and upon 
„% that Foundation alone her Trial was put off till this Term. We, my 
Lord, have given regular and timely Notice to the Agent for the Tra- 
“ yerſer, that we would apply to your Lordſhip to put off the Trial. 
«© Affidavits we have to ſhew that we are not prepared to come to Trial, 
and therefore we hope we ſhall have the like Indulgence with the Tra- 
“ verſer to put it off 'till next Term, eſpecially as this is the firſt Appli- 
cation of that Kind we have made, and as we have formerly been put 
11 8 » great Inconveniences and Charges by the Traverſer's affected 
«© Delays, | 

& If — Lordſhip pleaſes that Mr. Mac Kercher's Affidavit ſworn the 
e 13th of November laſt, which was read upon the Traverſer's Motion 
© to ot off her Trial laſt Term, may be now read.” 

% Court. Let Mr. Mac Kercher's Afﬀidavit be read.” ] 


The ki ; ; 
45 Ba. Daniel Mac Kercher, Eſq, as Page 433 


* Marſball.] I pray, my Lord, that Mr. Nelſon's Affidavit may be 
Court.] Read his Affidavit. 


The N RICHARD NELSON, of the City of Dublin, 

Mary Heath. Gent. maketh Oath, That he, this Deponent, 
being employed as Agent on Behalf of the Proſecutors, he prepared Briefs 
for Counſel, and ſent ſevera] Subpenas for Witneſſes to ſeveral Parts of this 
Kingdom, to give Evidence on Behalf of his Majeſty againſt the Traver- 
ſer on her Trial, which was, as Deponent believes, appointed to be had 
on the 4th Day of February Inſtant. Saith, That by a Letter, which this 
Deponent lately received by Poſt from Mr. Mac Kercher, dated London, 
the 10th of January laſt, this Deponent verily believes ſaid Mr. Mac 
Kercher did on or about the 17th Day of January laſt leave London, in or- 
der to come to this Kingdom, to carry on the Proſecution againft the Tra- 
verſer, the ſaid Mac Kercher being one of the principal Perſons concerned in 
carrying on ſaid Proſecution ; and verily believes, the ſaid Mac Kercher is, 
and has been, at Park-gate or Holyhead for ſome Days paſt, and would 
have been here before this Time, if the Wind had ſerved for a Paſlage ; 
and this Deponent expects him in this Kingdom as ſoon as the Wind be- 
comes fair for a Paſſage from Holyhead or f WT; Says, He believes 
that William Gooftrey is a material Witneſs to be produced w_ Defend- 
ant, and believes ſaid Goofirey and others, who are Witneſſes, as Depo- 
nent believes, to be produced againſt the Traverſer, are waiting with ſaid 
Mac Kercher at Park-gate or Hehhead for a Paſſage, and believes, that an 
effectual Proſecution cannot be carried on againſt ſaid Heath until ſaid 
Mac Kercher comes to this Kingdom. 


Sworn the 2d of February, 1744. 


Mr. Mar/hall.] I pray, my Lord, that the Affidavit of Robert Kennedy 
may be likewiſe read, which will inform your Lordſhip of Colonel Wel- 
don's State of Health. 

Court.] Read his Afﬀidavit, 


The Kin _ R OBERT KENNEDY, of the City of Dublin, 

Mary Heath. maketh Oath, That on the 27th Day of January 
laſt he, this Deponent, ſerved Arthur Melden, Eſq. with a Sub pœna, iſſued 
out of and under the Seal of this Court, dated the 28th Day of November 
laſt, by delivering unto the ſaid Arthur Weldon, at his Houſe in Rabeen, 
in the Queen's County, a Copy of ſaid Sulpœna, and at fame Time ſhewed 
him the Original, and offered him a Britiſp Shilling in Silver, which he 
refuſed to take. By which Subpæœna, ſaid Weldon, and others therein 
named, were required to be in this Court on Monday, the 4th Day of Fe- 
bruary then next, between the Hours of ſeven and eight of the Clock in the 
Forenoon, to teſtify on Behalf of his Majeſty concerning a certain Per- 


* 


jury, whereof Mary Hleath ſtands indicted. And ſaith, That at the Time this 


WM In the Motions for putting off the Trial, what is printed in Crotchets LI, and marked with (), are not in the Trial printed by Permiſſion of the Judges, but taken 
om two 1 Copies of the Trial printed at that Time (one in Folio and the other in Octavo), in order to render it more complete. | 
OL. ry . 


31 | | Deponent 


> 


1 


2 * 2 * > of "—*7 N * * : + oy - J * > 

R F ene rr 3 * > oF, 4 ARES 8 e v5 a 1 Abs. OY TAHITI a IR a7 „ ar eee FR 0 8 4 een 9 _— 235 , r FI 2 1 Da ER = \ i 
fa . R N . N Fe 9. D r R r 3.44 "IPL EM IS; TIVES! 5 cy OG” Wy e * gu n A * ene 4 Co * r 4 dS '-'7M YES "0 9 n rr 

. * LS CO 4 9 * 0 T4 "© © * 2 * r 4 2 Ty 8 ö R "me * by MEL hel. rh. 75 * . 45 * N 1 ene MS. +" 44 dt FF N F £ XY n IP wo: r n : r 1 * . 

© "If 4 g \ 2 7 8 —— = 8 > 5 ” 1 E 3 * * * Lat 1 * o 2 +1 v7 U Y. > o 1 8 4 2 OY & Os RY 1 9 1 * >, - 3 4 D . n " * b N * x" J E 4 7 2 
n 4 CON IN ; ad * , "YO ER R r Y e + "DIR _ T% 2 . * Ad 9 * E !lJ AK e £ "mA 
** CAN Ny IF « 5 | x 2 eds * N | n . * * 
* 


— 


, W , | A 8 
* 2 g L a. 

. F \ 

x - n a4 k 
4 * 8 * * 
03 4 5 . 90 
2 MN 4 
3 — - a 

* * 7 
- 


LT; 


N 
„ „ 
4 
F 


N , nr 
a „% N AS f--16 or : N EIN 
v ö , . - 
, \ 
mY = = Ll 
> d * f 6 a Li 
7. The Trial þ 
* 4 „ | hy : F 
* 5 © a 


nent he would moſt willingly 


Depbrlent Terved faid Albi, bs told Depoiient be would moſt 
 attend.in'purſuance of ſaid Subpe ve, but rhat her was ſo I Of 
15 could not ſtand, or Tcarte ſtir, and that he wauld not Venti 
Stomadch. And 


are his 
Life;z, and char che Week befort he had the Gout” in his Stow: Ind | 
faith, ſaid eldon then appeared to this Depunent to be very Wenk und 
ill, and, was not, as Deponent believes, able to walk one Step, nor 
vas. he, as he believes, able to travel in a Coach or Carriage from 
* Houſe to Dublin without great Danger and Hazard of his Life; and 
verily believes, ſaid N lips is not, nor has ſince been able, withont the 
greateſt Haupt. his Life, to travel in a Carriage'or otherwiſe td Huhn; 
nd verily beljeves, ſaid 1/+ldomn is à matefial Witneſs to be produced on 
at his Majefly. aga nft; the Traverſer, on the Indictment for Petfury | 
againſt her; wan verily believes the ſaid Mary Heath cannot be effeftudlly 
proſecuted upon ſaid Indictment without the Teſtimony. of ſaid lan; 
and believes ſaid lun would readily attend to giye Evidence on the | 
Trial of Taid Mary Heath, if he Sold do it | without. endangering: his | 
Life; and verily believes, and doubts not but ſaid YYe/don will attend to 
give Evidence on behalf of his Majeſty on the Trial of faid Heath, in 
caſe the Trial be put off to next Term, and that ſaid Melden will be 
then able to travel with Safety to his Life, oo TD 
S8 )worn the Stk of n e e 
% Mr. Tal. My Lord, it is the Intereſt of © oeſtty to bring Of- 
ce fenders to Juſtice : The Gentlemen who” conduct this "Proſecution 
<< were fully prepared for a Trial before this Affair was removed by Cer- 
6 fiorari, R ſince it was removed into this Court there was x Day 
4 appointed for Trial laſt Term; the Witneſſes came to Town from 
« ſeveral Parts, and, rode pong and in regard the Traverfer was not 
« then ready, the 1 rial was put off, which put the Proſecutors to great 
« Hardſhips in preparing at different times for the expected Trial. The 
« Afﬀidavits which have been read have mentioned that ſome of our | 
& Witnefles are at the other Side of the Water, and that Col. JYeldon 
& has been ſerved with a Subpœna, and would attend if poſſible.” And | 
&« for theſe Reaſons we hope your Lordſhips will put off the Frial till 
« welr Faw 197 He er 3 100 „ ey, be, Para tte ee of 


Court.] Was Mr. Weldon bound o rer? 
« Mr. OW] No. nn ol eo he EB E 40 
Mr. Dah, for the Traverſer.] I would humbly inform your Lord- 
« ſhips, that when the Proſecutors applied to puſh on this Trial laſt 
«. Term, there was no Pretence then offered, chat Col. Weldon was a 
dc material Witneſs for them. I pray that Mary Heath's Affidavit may 
6 he read.” ] | LO IS 85 
Which was accordingly read, as likewiſe the others to oppoſe the ſaid 
| Tae Traverſer Mary Heath, as Page 432. | 
The King 7 THE Traverſer, Mary Heath, maketh Oath, That her 
- againſt Place of Abode is in Londen, in the Kingdom of 
Mary Heath. J Great Britain, and Deponent having lived for ſeveral 
Years with Mary Lady Altham, wife of Arthur late Lord Altham, was 
' prevailed upon to come to this Kingdom in the Month of October 1743, 
in order to be examined as a Witneſs upon a Trial, that was had at the 
Bar of the Exchequer in this Kingdom in Micbaelmas Term 1743, be- 
tween Campbell Craig, Leſſee of James Annesl:y, and the Right Honour- 
able Richard Earl of Angleſea; and Deponent was examined on ſaid Trial 
on behalf of ſaid Earl. And faith, That after ſaid Trial was over, De- 
ponent was prevailed upon to continue in this Kingdom, in order to be 
examined as a Witneſs on behalf of ſaid Earl in a Cauſe depending in the 
Chancery in England between e money Annecley and ſaid Earl of An- 
gleſea; and Deponent was examined as a Witneſs in ſaid Cauſe in or 
about Ooeber laſt, by virtue of a Commiſſion from England, which 
was then ur at Vexſord; but ſome time before Deponent was ſo 
examined, ihe 
committed by her in her Evidence on ſaid Trial; and the Doors of the 
Houſe, in which Deponent lodged in Latten's-Court, Dublin, or Liberties 
thereof, were broke open when Deponent was ſo arreſted by a Parcel of 
Bailiffs or Setters, ſome of whom declared they had waited for an Op- 
wap to find Deponent alone. And when „A was ſo arreſted, 
ſhe was brought from her ſaid Lodgings to Henry-Street, and from thence 
towards ſaid James Annesley's Houſe or Lodgings in College-Green; and in 
the Road, ſome of the Perſons that arreſted Deponent, or attended them, 
directed that Deponent ſhould be brought to Ca/tle-Street ; and Deponent 
was accordingly brought to a Tavern in Caftle-Street, and from thence to 
a Publick Houle, as Deponent believes it to be, in Chri/t-Church-Yard ; 
where the Perſon, before whom Deponent was brought, declared, he be- 
lieved it was not a bailable Offence ; and ſeveral Perſons that appeared as 
Agents for ſaid James Annesley, ſeemed to doubt whether Bail could be 
taken for Deponent ; but at length ſaid Perſon bound Deponent in Re- 
cognizance of one Thouſand Pounds, and each of the Securities in five 
Hundred Pounds, to the beft of Deponent's Remembrance, and bound 
Deponent to appear at the Seſſions of Kilmainham, and refuſed to bind 
Deponent to appear at any other Place. And Deponent is informed and 
believes, that there were not any Examinations returned to K:/mainham 
againſt Deponent, but Deponent was bound over to appear at the Commiſ- 
ſion of Oyer and Terminer held in or about October laſt, and was obliged to 
give Security for Deponent's Appearance there. And depoſeth, That De- 
ponent's Buſineſs and Affairs require her Attendance in London, and her 
being obliged to ſtay longer in this Kingdom will be very inconvenient 
and prejudicial to her; and faith, that the Attempt to put off Deponent's | 
Trial is made, as ſhe verily believes, with Intent to harraſs and diftreſs 
Deponent, and the ſaid Earl of Angleſea and Charles Annesley. And Depo- | 
nent is informed, and verily believes, there are at this time in this City at 
leaſt fourſcore Perſons that have been Subpæna'd and brought hither from | 
different Parts of this Kingdom at great Coſts and Expences to attend 
and be examined as Witneſſes on behalf of Deponent upon her Trial. 
Saith, That ſeveral of ſaid Witneſles are old and infirm, and believes in 
her Conſcience, that if her Trial ſhould be put off to another Term, 
ſeveral of her moſt material Witneſſes may die; and verily believes it 
will not be poſlible at a future time to get her ſaid Witneſſes together, if 
they are once diſperſed, or go to their reſpective Places of Abode And | 
faith, there are two Perſons lately dead, that were very material Witneſſes 


for Deponent. 
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— — 


Sworn the 6th of February 1744. 
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ſons, and live diſperſed in ſeveral Parts of this Kingdom. 


was arreſted upon a Warrant for Perjury, alledged to be | 
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e oF "A 6220 maketh,Oath,, That he, this Da g 
Mary Heath. I nent, "has been employed” by the Righe Honourable . 
JJV 
FF to ge Evidence op bebalf.of the Tix - 
upon her Tal 16, hip Cauſe; and, Faith, Thee: ice. now, aiid for fy WR 4 
Digs pat have been, in this City, upwards of eighty Wirnciles, who hy « 
bees dght from different Parts of this Kingdom, in order to ae « 
Teſtimony, on, behalf of Defendant. on ber Trial, mahy bf which?" : 
Perſohs of Figure and Fortune, and have: been brought and kept here « 
the Expence of ſaid tart and Charles Annecleys Eſq. And faith, be bd 5 
made eg exaelt Compitation be pollibly *could of the Kapenees g 45 
FFF Vi iioclles pod keeping Len in.chis Ciry,) and the nec 4 
Expence that mul attend their being ſent. to their reſpective Places df | «; 
Abodey and faith, the ſame, upon the moſt moderate Computation, wil oy 
amount at leaſt to ſeven. hundred Poun G * W ANNA 195 : 49 
„den the ech of Künne %%. e 
The King 2 AfARK WHYTE, of the City of Dubliz, Gent o 
ainſt £17 the Attornies of this Hondurable C6urt, maketh Os — 
| ary Heath. O That he, this Deponent, is employed as Agent on behalf 1. 
of the Iraverſet in this Cauſe; and was fo employed 31 ht to. 27 
nourable Richard Earl of gie and "Charles Annesley,"Eſqi and (wit BY © bf 
he hath laid out and expended ts Lawyers, and other necellary Preparz * 0 
tions for the I rial of the {aid Defendant,” ovet and above the Expencg * 
ot Witneſſes, Attorney or Agents Fees, or preparing or cop ing Brief 85 
the Sum of three hundred Pounds Sterling and upwärds, 8 . 
Oratt of tifty Pounds Englih Money, which, was drawn on — 4 * 
to detray the Expences ot fome Witnelles that live and reſide in Englay 4 Bt 
S worn the 6th of February 6} EC = to 
| The King E PMOND BOURK, of Collumbkill; in the County of &« Py 
Mi againſt . | Kilkenny, F armer, maketh Oathy:That ſince the B.. « ox! 
' Maury Heath... ginning of December laſt he, chis Deponent, has been MY p 


ployed to ferve Subpœnas to teſtify and give Notices to Witneſſes to ir. 
pointed to be this Day; and that he attended ſeveral of ſaid Witneſs 
Dublin for that Purpoſe. And Deponent knows there now are in an 
about 'the City of — ap yards of thirty Perſons, and believes there 
are upwards of ſixty Perſons attending as Witneſſes on the Part of the 
Traverſer, ſeveral of whom are Perſons of Diſtinction and Fortune, aud 
have brought with them ſeveral Servants and other Perſons and Horſs, 
And faith, he verily believes, and is ſatisfied in his Conſcience; that Tu 
Hundred Guineas will not defray the Expences bf the Witneſſes ſo in 
Town, their Lodgings, Servants, Horſes and other Attendants for the 
Space of four Days. And faith, he attended the Execution of the Com- 
miſſion for the Examination of Witneſſes at Yexford, in the Months of 
September and Ot:ber laft paſt, between the Earl of Auple/ea and Fas 
Annesley, and was himſelf examined as a Witneſs on that Commiſſing, 
relative to the Parentage and Birth of ſaid James Annesley, and the Te 
or ſuppoſed Iſſue of Arthur late Lord Altham by his Lady; and faith, he 
was credibly informed and believes, that Dean Hughes, late of Eng 
Gent. and Henry Giffard, late of Ri, Gent. and the Reverend Film 
Hervey, of Bargybridge, Clerk, were examined on ſaid Commiſſion, on 
behalf of ſaid Karl, and believes ſaid Dean Hughes, and Henry Gf ud 
are ſince dead, and that the ſaid Mr. Hervey was about Michaelmas lal 
taken ill and his Life deſpaired of; and faith, that ſeveral of ſaid Wit- 
neſſes now in Dublin attending ſaid Trial, are antient and infirm Per- 


Sworn the 4th of February 1744. „ 
maketh Oath, That 


The King HN CAMPBELL, of 
againſt . 8 on the thirtiet Day of January laſt this Deponent 
Mary, Heath. left Parſ- gate, where he had been waiting for a Wind 


eight Days, and during his ſtay at Park-gate aforeſaid, he heard nothing 
of Daniel Mac-Kercher or Mr. Gooſtrey's being there, and believes, it 
they had been there, he could not but have heard of them, That De- 
ponent went from Park-gate aforeſaid, acroſs Land to H;lyhead, where he 
ſtaid but one Night, and got his Paſſage in the Pacquet, and arrived at 
Skerrics the fourth Inſtant in the Evening; and that Dzponent heard 
nothing of them at Holyhead ; and believes they were neither at Park-gate 
or Hoh brad at the time aſoreſaid. | 
| Sworn the th of February 1774. | 


OBERT KENNEDY, of the City of Dublin 


The King R 
againſt maketh Oath, That he, this Deponent, having n- 
Mary Heath, J ceived from Mr. Richard Nelſon ſeveral Subpcœnas for 


Witneſſes to appear on the fourth Day of February Inſtant, to give Evi 

dence on behalf of his Majeſty againſt the Defendant upon her Tria, 

this Deponent accordingly ſerved à great many of ſaid Witneſſes with 

ſaid Subpœnas reſpectively in the ſeveral Counties in this Kingdom, in 

which they live, and faith, a great many of ſuch Witneſſes are come u 

this City in order to give Evidence agaiait faid Heath on her Trial. 
Gary the 2d of February 1744+ 


'% 


* Mr. Recorder, for the Traverſer.] The Bill was found in Ofober b 
the Commiſſion of Oyer and Terminer ; and the Reaſon of moving tt 
Indictment by Certiorari was, that it was impollible for the Traverls 
in ſo ſhort a Waring: to prepare for her Trial; and it fo happenit 
that Michaelmas Term was ſo cloſe on the Heels of finding the Ladid- 
ment, ſhe could not, notwithſtanding all her Efforts, collect al} ke! 
Witneſſes from the remote Parts of this Kingdom, and fran Engicth 
to prepare for this Trial. And therefore could it be imagined that" 
was to delay Juſtice, when the Traverſer was only endeavouring® 
have an Opportunity of Defence? The Proſecutors then ſaid they weft 
ready; and pray why not the ſame Reaſon now of being prepared!“ 
they put themſelves to unneceſſary Expences laſt Term in prepay 
for Trial, the Fault of that is to be imputed to themſelves ; they % 

notice given them that Application would be made to poſtpone u 
Trial.“ | | 

* N e the Crotun. ] It clearly appeared to the Court laſt Ter 
that the Traverſer had not made the leaſt Effort, or taken one Step l 


prepare for her Trial; and that we had very ſhort Notice of het 
« Intentions 
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dee after they ku alt our\Wineſſes were ene 
| 4 | 0 1 thaed e A EE TORY we. 5 
JJ 
acts ber Wuneſſes being now in ie; and the Reaſon | that was of - 
« ered faſt Term ſor putting off the T'ridl, cannot ſubſit now, becauſe 
4% both Par: ies have had ſufficient Time to make the neceſſary Prepar ations 
eee Lord, what Foundation have they now to put off 
- * ia * 11 RP 1964 d. 44 40," | 1 | of 1, 1 r 
ee Mi, MacKereber's Affidavit, wherein he ſays, that Mrs. d. 
Gen i + materia) Witnels.for the Proſecutor; he never ſaw her, yet he 
« ventures to.ſay this ſhe is here to be examined, and will clear up that 
© Matter, and obviatetheObjeRion, ?“ e 
"66 Gonhſelforthe Grown.) Miri MacKereher was informed of it by her Sons, 
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1 many others to whom ſhe had declared herſelf on that head. 


- «+ Mr, erer] The next thing to be conſidered, my Lord, is the Aﬀi- 
« davitof Robert Kennedy, who ſwears, That Mr. Weldon is a material W it- 
« neſs, without giving any Account that he knows him to be ſo; this 
« Perſons who is only a Server of Subpœnas, ventures, from his own 
Know ſedge, to know, what is or what is not material. If the Agent in 
« the Cauſe would ſwear it, there might be ſome Reliance on it. It this 
« Trial is put off, my Lord, another Witneſs may be found next Term, 
« which-might be thought as equally materia]; ſo that this Gentlewoman, 
« before, ſhe can have an Opportunity (of juſtifying herſelf, may die in the 
« mean time, under the Imputation of the Indictment. 

If they. hed produced the Afﬀidayit of any Phyſician who attended 
« Mt alten, to certify his Illneſs and his Inability to come to Town, it 
u would be more proper. than the Aﬀertion of the . of Subpcenas : 
« Befides, py Lord, a Man in the Gout. though he cannot walk, might 
«he able to travel. Bur how a Perſon who is * Attorney or Agent in 
« the Cauſe, and who is not to be preſumed to be in the Secrets of the 
« Pioſecutot, can ſmear Mr. Weldon a material Witneſs, is ſomewhat very 
extraordinary belides, my Lord, fince the Time of Service of the Sub- 
„ pœnas, which was the 27th of January, he may have ſo recovered as to 
« be able to come to Lon, though indiſpoſed then. But why was not 
« this Gentleman thought of laſt erm, when the Proſecutors ſaid the 
« were ready 2... T berefore, conſidering the Circumſtances of this Caſe, I 
« hope your Lordſhips will not put off the Trial,” | * 

« Mr, Sol. Gen.] oy Lord, it appears that the Bill of Inditment was 
found againſt this Woman the 24th of October, yet Application was 
« made on the 13th of Nov-mber laſt to put off her Trial; ſhe had that 
« Juterval of three Weeks time to prepare; but becauſe ſhe ſwore ſhe had 
« ſome material Witneſſes who were wanting on her Trial, it was put 
« off, I hope, my Lord, the Reaſons which we offer will have the ſame 
« Weight, till we can be properly prepared. Mr. MacKercher, who is 
« one of the principal Managers of this Profecution, and without whoſe 
« Preſence it cannot be carried on effectually, is detained on the other Side 
« of the Water by contrary Winds, and if this Cauſe ſhould be put off 
« 'til] the next Term, he may and probably will be here then; fo that J 
« hope we ſhall have the ſame Indulgence that the Traverſer had, and that 
« this Trial may be put off *till the next Term.“ 

L. C. J.] In the Affidavit of Robert Kennedy, there is no Addition to 
« his Name, which is not very common in Affidavits.“ | 

«© Mr, Sel Gen.) The identical Perſon is in Court, to be produced if 
« required,” } | 

Robert Kennedy wat called and fworn, 

Mr. Daly.] Do you know Colonel Arthur Weldon? 

Robert Kennedy.) Ves, I do, Sir. 

9, How do you know that he is a material Witneſs in this Cauſe ? 
Who told you fo ?--- . I ſaw him ſworn to what he could ſay. 

Where ?---A. Before a Maſter in Chancery. 
Have you any other Reaſon ?--- 4. I have not. 

Curt. ] Did you read his Affidavit ?---F. I read his Aﬀidavit, my Lord. 

Mr. Daly.) What Attdavit did you read ?---4. An Aﬀidavit ſworn be- 
fore a Maſter in Chancery at Maryborough Aſſizes. 

9, Was you preſent ?---. I was. 

Court.) In what Cauſe was it? 

In the Cauſe of Richard Earl of Angleſea and James Anneſley, Eſq. 

Mr. Daly.) Was there any Cauſe depending at Maryborough ? 

A. No, I went there, and met him there and the Maſter in Chancery ; 
Mr. Morten was preſent, and his Teſtimony was wrote; he ſwore to it, 
nd I witneſſed it. | 

Court.) In what Cauſe? 

A They ſay, it was to be laid before the Attorney General of England. 
Are you uſed to Buſineſs ?—A. I am not bred to the Law Buſineſs. 
Do you underſtand what is material in a Proſecution for Perjury, 

and what not ? 
A. 1 think, what appeared in that Teſtimony was very material. 
5 Did you ſhew that Affidavit to any of the Agents of Mr. Anneſſey? 

Mr. Morten read it. 

5 Did you ſhew it to any Agent of Mr. Anneſley ? 

brought it to Dublin, and gave it to Mr. Mac Rercher. 

Q. Do you know what is material Evidence in a Trial for Perjury, 
and what is in another Cauſe ? 

A. As far as my Reaſon directs me, I do. 

9. What Employment do you follow -A. I keep a Beer-houſe and 
hop, my Lord. I do import a great deal of Beer, my Lord. 

Mr. Daly.} I am ſorry for it. Are not you a Peruke-maker by Trade ? 
A. No, I am not. 

L Did you ever ſee Mr. Velden before that Day you ſaw him at Ma- 
brough?—A. I did. | 
9, Where? — A. In Dublin, often. | 
l. Lerd Chief Fuſtice.] He is not a proper Perſon to diſtinguiſh materi- 

Evidence, and I obſerve that no Affidavit was made *till Yeſterday, 
that Mr. /Yeldon was a material Witneſs.” | 
„Mr. T:{dall.) The Public is concerned in this Proſecution ; Trials are 
put off frequently in behalf of the Crown, on Affidavits of Witneſſes 
dot being able to attend: We hope the Crown and the Publick are at 
leaſt intitled to the ſame Indulgence as was given laſt Term to the Tra- 
ferſer on her Application to the Court; why ſhould ſhe, my Lord, 
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cho by affected Delays! put off her Trial ſo often before; be ſuffered to 


Mr. Dah, J I would obſerve to your Lordſhips; thit Mr: Lung fene, 
*© on.\ the 13th of November laſt, (wore ah Aﬀdavit befote a Mauer in 
© Chancery, in the Suit of Mr. fnne/ly againſt Lord Angleſen; that Colonel 
«© Melden was in fo bud a State of Health, that it Was feared the Plaintiff 
** would loſe the Bencfitiof his Teſtimony; 'unlefs he was examined de bene 
M yet on the 13th, two Days after this Aﬀidavic, Mr. AM cKere ber 
*© puſhed to have the Trial brought on; ſo that it is plain they then thought 
| < they, might proceed without Mr. Velden's Evidence. My Lot, we 
have the Copy of Mr. Leving one's Aſſidavit, which we beg leave may 
« be read. ae ee e ae 
„% Mr. Herward objects to the reading of Mr. Leving flone's Affidavit, 
© which was made in the Court of Chancery, and ſays it is not an Affida- 
| vit in the Cauſe of his Majeſty againſt Mary Heath; therefore he hopes 
< it won't be admitted to be read. Belides, this is only a Copy of an Aſfi- 


* 


* davit.“ ̃ | 
_ Court.) You do not object then to the reading the Affidavit, but a Co- 


{ ©* py of the Affidavit. Pray is not the Affidavit of Record, and ought not 


e the Copy of a Record to be admitted to be read? Pray in the Exchequer 
Chamber would not the Copy of a Record be admitted to be read ?” 

« Mr. Daly.] Suppoſe an Affidavit charging Perjury was made in the 
Court of Chancery, could it not be laid before the Grand. Jury?“ 
Court.] Gentlemen forthe Proſecutor, ſhew us ſome Precedents why 
* a Copy of Mr. Leving flone's Affidavit ſhould not be read.” | 


Mr. Harward mentioned the Caſe of Edworth againſt Edg-worth 
< againſt reading the Afſidavit: And moreover, my Lord, tho' Col. J/el- 
don was in ſuch a State of Health, as made it prudent to examine him to 


<6, preſerve his Teſtimony; yet he might have been well enough to attend 
ce the Trial laſt Term.“ 5 


% LordChief Juſtice.] Are not Aſſidavits in the Spiritual Court read here 
on Prohibitions? There are no Precedents ſhewn why the Copy of Mr. 
Leving /lone's Affidavit ſhould not be read.“ | 4 
 * Arthur McGuire ſworn to prove he compared the Copy which he had 
ein his Hand with Mr, Leving flone's Affidavit on Record, and that it was 
«* a true Copy thereof, Which was read.“ | . 


The King ) R THUR MAGIWTRE, of the City of Dublin, 
againſt Gent. came this Day before me and made Oath, That 
Mary Heath. ) he compared the above Copy of an Affidavit with the Ori- 


ginal Affidavit in the Ujber's Office of his Majeſty's High 
Court of Chancery in Ireland, and ſaith, the ſame is a true Copy, and 
that he ſaw Hugh Swiney, the Clerk in the ſaid Office, ſign the Name Ste, 
Sibthorp, Uſher, thereto ; and ſaith, the ſaid [ugh Swiney uſually. atteſts 
Copies of Affidavits, and believes he has a Power ſo to do. | 


Sworn this 7th of February 1744. 
James ane: Eſq.? WL LIAM LEVINGSTON#F, Eſq. came 
lainti 


aintiff, this Day before me and made Oath, That on 
Richard Anneſley, | Sunday the eleventh Day of this Inſtant November, 
called Earl of An- F this Deponent ſaw A-thur Melden, Eſq. at his Houſe 
gens and others | in the Puren's County, and that the ſaid Arthur 
efendants, | Meldon was then in a weak State of Body, infomuch 
| J that he then ſeemed to Deponent to 'be in danger 
of dying; and this Deponent faith, the ſaid Arthur Weldon is a very mate- 
rial Wicneſs on behalf of the Plaintiff Fames Anneſley in this Cauſe; and 
Deponent ſaith, if the ſaid Arthur Melden be not ſhortly examined in this 
Cauſe, the Plaintiff will in all Probability loſe the Benefit of his Teſti- 
mony. 
4 Sworn before me this 21ſt Day of November, 1744. 


THOMAS STOPFORD._ 
True Copy, 
Ex. by Bunvden, 


STE. SiBTHORP, Uſher, 


[** Mr. Walſh, for the Crown.] My Lord, if there was no other Founda- 
e tion to put off this Trial but the Affidavit that has been made of Mr, 
« J/elden's being a material Witneſs, I humbly apprehend, it would be a 
« ſufficient Realon, The Perſon who made the Aﬀidavit was examined 
< before your Lordſhips. He has mentioned why he was a material Wit- 
ce neſs; and though he is not a Perſon of great DiſtinQion, as: My. Re- 
e order would have him, he is a very creditable, honeſt Man, and has a 
„Right to be believed on his Oath, as well as any other Man. 
« My Lord, there are ſeveral other Witneſſes who are very material to 
c attend on this Trial, who cannot poſſibly attend if it comes on now, 
c and not proper to diſcloſe who they are, or whether they are or are not 
material, it is ſufficient that they are ſworn to be material, We were 
& ready to come to Trial laſt Term, and tho' we ſhould not then have 
« had the Attendance of Mr. Weldon there, we might have had other 
« Witneſſes to prove the Point for which we now want his Evidence, 
6 Thoſe Witneſſes we have not at preſent, therefore conſidering the Diſ- 
&« abilities we are under at this Time, we hope we {hail be indulged for 
„ once, as well as the T raverier has been before,” 

Lord Chief Fuſtice.] Gentlemen, did you ever know of a Trial under 
ce theſe Circumſtances to be put off without paying Coit?” , 
Counſel for the Preſerutors.] There was the ſame and ſtronger Reaſon 
« laſt Term for the Traverſer's paying Colt, and yet it was denied us.“ 

« Mr. Harward.] My Lord, this Bill of Indictment comes here as well 
„ ſupported: as any Indictment. that was ever brought into this 
« Court. I ſay it is ſupported by a Verdict found by twelve Gentlemen 
& of as great Repute and Character as ever were upon any Jury, who had 
eit for Rien Days under their Conſideration. There is no imputation, 


« my Lord, of its being an idle or wanton Proſecution. This Indictment 
cc was removed by Certiorari. It is no Writ of Right that the Subject 
| 6 has, but in reality it is an Indulgence to the Subject, The repeated 

| 6 Indulgence 
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(447) 27. 
& Indulgence given to the Traverſer in not bringing on her Trial lat 
„Term, has been mentioned already, and as this Profecution is in half 
% of the Crown we hope an equal Hand will be carried between his Ma- 
e jeſty and the Subjec, Mr. Mar Kerther has ſworn in his Affidavit, 
that ſome material Witneſſes to be examined in this Cauſe had neceſfary 
„ Calls to England; and that if the Traverſer's Trial ſhould be put off to 
„ this Term, that it would be almoſt impoſſible for them to attend,” nay 
t it was plainly told the Court they could not attend: We find he is not 
<< here, and other material Witnclls are at the other Side of the Water 
% waiting for Wind; which I ſay adds more Credit to Mr. Mac Kercher's 
former Aﬀidavit, for it is fallen out as he faid, that if the Trial was 

t poſtponed, it was next to an Impoſſibility that they could attend. 
3 Mr. Netfon has mentioned a Letter he received from Mr. Mat Ker- 
ce cher, that he expected him with the firſt fair Wind. Kennedy has men- 
4 tioned in his Affidavit the ill State of Health of Colonel Weldon, and 
&© that he was a material Witneſs; 


& As to the Objections that Kennedy was not Agent, and therefore 
* rely 
ennedy 


& cannot know whether he was a, material Evidence, I hum 
« on it, my Lord, that it can have no manner of Weight; for 
<< has told your Lordſhips, that he was preſent when Mr. Weldon 
& ſwore his Aﬀidavit, and had the Cuſtody of it, and therefore muſt 
„% know. the Purport thereof, and how far his Teſtimony might be 
relative to this Trial. I beg leave to ſay, that the ſingle y 12 fog 
« Mr. Weldon, as he is a Gentleman of an unexceptionable Character, 
* might be put in the Scale againſt many Witneſſes, not ſo well eſtabliſn- 
& ed in point of T ihe 10g the Want of his Evidence is a ſufficient 
& Motive to poſtpone the Trial. S RR PF | 
I muſt further obſerve to your Lordſhips, that laſt Monduy there ap- 
« peared in the Box only eight of the Jury mentioned in the Pannel ; fo 
ce that if both Parties were prepared, the Trial could not have come on 
« that Day; and as this Day's Application is the firſt and only one on 
« our Part for putting off the Trial till next Term, I hope your Lord- 
4 ſhips will indulge us in it.”] _ f | 
| Ur Mr. Robbins mentioned, that the ſame Cauſe of putting off the Trial 

* Jaſt Monday ſtill ſubſiſts, and urged very ſtrongly ſome of the Reaſons 
offered by the other Counſel for putting 


off the Trial.“ 
„„ Mr. Mac Mans.) 


My Lord, it fully appears from the ſeveral Pro- 
de ceedings, the affected Delays given by the Traverſer to poſtpone her 
& 'T rial to this Term, _ - 3 
„The Bill of Indictment. (as has been already obſerved) was found 
4 in October laſt ; and the Traverſer, to poſtpone her being tried at the 
ce then Commiſſion of Oyer and Terminer, brought a Certiorari; fo that I 
iii peſeech your Lordſhips to conſider, that the Indictment comes into this 
& Court at the Prayer of the Traverſer. The Court were bound of right 
*< to avoid it at the Inſtance of the King; becauſe every Indictment fe 
& ing at the Suit of the Crown, he has a Prerogative of w_ in what 
« Court he pleaſes; but at the Requeſt of the Defendant a Certiorari is 
&© ſeldom grantavle for the Removal of an Indictment before the Juſtices 
& of Goal Delivery, and very rarely if ever for removing an Indictment 
& for Perjury, Forgery, and other heinous Miſdemeanours, where the 
« Publick is ſo nearly intereſted, in regard ſuch Crimes deſerve all poſſi- 
ble Diſcountenance; and the Certiorari might delay, if not wholly diſ- 
countenance the Proſecution, and ſo delivered in iſt der. 54. 
« Tt is likewiſe delivered there as Law, if a Cauſe be moved out of an 
inferior Court, it ought to be tried the ſame Term that it is removed, 
that the Party may not be delay'd by Certiorari. My Lord, after it 
was removed, and the Traverſer appeared on her Traverſe in this 
Honourable Court, the 7th of November, ſhe had Time given her till 
the 14th; when the 14th came, ſhe again moved to put it further off 
till this Term. | 
« The Proſecutors very juſtly oppoſed the Motion laſt Term, of delay- 
ing this Trial any further, 'till this Term, in regard they were at great 
Expences, and had ſeveral times prepared for it; yet on the Afﬀidavit | 
* of Mrs. Heath, that ſhe had not ſome of her material Witnefles ready, 
tc it was poſtponed : ſo that I ſay, my Lord, this Trial was put off, at 
* her Inſtance, at a Time when by Law ſhe ſhould and ought to have 
t been tried, and thoſe Gentlemen had a Right to demand a Trial. 
« There have been Affidavits read to e how material Mr. 
ec Meldon's Evidence is, and that he cannot now attend, but that the | 
« next Term it is hoped he will be able to give his Attendance, which is 
&« a ſtrong Motive to put off this Trial in behalf of the Crown. I beg 
& leave, my Lord, to ſay, that the Caſe of an Indictment is not like that 
« of an Information. The Promoters of an Information may be guilty of 
« a Default, but no Latches or Default can be imputed to the Crown, 
« at whoſe Inſtance all Indictments are ſuppoſed to be. | 
« My Lord, it is equally odious to puniſh the Innocent as to let the 
<« Guilty go free: your Lordſhip put off the Trial laſt Term, leſt the 
& Innocent ſhould be puniſhed, upon a Preſumption of Innocence till the 
ec contrary appeared; and I am ſure, my Lord, you will be equally care- 
<« ful this Day not. to let the Guilty go free, which may be the Caſe if 
<« the Proſecution be now hurry'd on, in the Abſence of ſeveral material 
«© Witneſſes, who by Sickneſs and other Accidents are now prevented at- 
ee tending at this Trial, and in the Abſence of the Perſon who conducts 
« jt, From theſe Circumſtances I hope your Lordſhip will put this 
« Trial off *till next Term.” | 
« Mr. Callaghan.] In all Cafes, my Lord, where any Indulgence is to 
<< he ſhewn, it is granted to the Crown; yet I do not ſay but publick 
4 Tuſtice ſhould be properly and equally adminiſtered : The Accuſation 
& founded on this Indictment carries a great Degree of Preſumption, tho 
<« not Conviction ; the Objection of Kennedy's not knowing whether Mr. 
« Hldon is a material Witneſs or not, with great Submiſſion, can have 
&« no Force; other Perſons may ſometimes know who are material Wit- 
* neſſes as well as Men of Buſineſs. If a Perſon ſtands unimpeached in 
«* his Character, there can be no Objection to his Teſtimony. It is every 
« Day's Experience to put off 'Trials, if it appears that a material Wit- 
« neſs is viſited with a Diſorder, and can't attend; in the preſent Caſe 
« jt appears ſeveral are abſent, 

&© As to what is offered on the other Side, that this may be a Foundation 
4 for finding out other material Witneſſes that cannot be preſent next 
« Term; That, my Lord, will have no great Weight, for by the ſame 
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„ laſt Term, which 


And the Affidavit of Mr. Nelſon, who is the Agent and Attorne) "a, and 
the Proſecutor. | | Time to 

The Strength of Kennedy's Affidavit conſiſts in this, that one My Adavit 
Neldon is a material Evidence. : | ; that in a 

I muſt obſerve, that upon the Motion to poſtpone the Trial till M ad the / 
only, there was no Affidavit made concerning Mr. Weldm ; for Kenneh Trial, C 
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| «© Moreover, my Lord, if the Trial be pat off till next Term, and yy 
„ Traverſer ſhould then happen to be acquitted, it will be ſo much U. 
< more to her Honour; but if the eſcapes” for want of due; proper; @.1 
« effetual Proſecution, the will not ſtand as unimpeached from publick 
« Cenſure às vtherwiſe ſhe would. es Es nd | 
It has been already mentioned what Expentices we have been put ih 
| might have been ſaved if we had known in time thy 
<« her Trial was to be delayed; but Care was taken chat it ſhould not h, 
„ known, till the Profccdtors had been put to us great Charges as if th, 
<« Trial had come on: And as great Mifehiefs muſt ariſe I this Trig 
<< ſhould not be poſtponed, I hope, my Lord, it will not be brought d 
till next Term.“ AAA TOR TIES 
Mr. Harding.] All Queſtions are to be determined by the 
« anse of Evidence: I fay, my Lord, in a Cafe of this kind, that on the 
% Weight of material Evidence all Queſtions muſt ultimately depend. I 
« jt appears that we have material Witneſſes, Who cannot attend at pre« 
<< ſent, and if it ſo happen that we muſt loſe the Benefit of their Tet. 
« mony if this Trial comes on, this Matter muſt ſtill remain in the dat; 
e and if the Traverſer ſhould be acquitted for want of ſuch import 
« Evidence, ſhe will in that refpe& land under an Imputation. And ! 
« muſt beg leave to ſay, that I admire why Gentlemen from fuch Cir. 
c cumſtances ſhould be fond of trying this Traverſe now, ſinee the Pro. 
e ſecutors are not prepared; and that Mrs, Heath's prefling on the Tri 
„this Day, when the knows the Proſecutor is not ready, is an Argy. 
t ment that ſhe knows herſelf guilty. My Lord, the Gentlemen of the 
< other Side have laid great Streſs upon the Objection that Robert Kenny 
4 could not know that Colonel Melden was a material Witneſs. The 
„Charge in the Indictment is, that Lady Aitham was not with Chile, 
6c nor never had a Child at Dunmaine. Surely, my Lord, he may knoy 
e how far this Charge may be collected from the Affidavit of Mr. Ve 
«© which he had ſeen, and had in his Cuſtody, and which muſt be relati Þ 
<« to this Matter. Beſides, my Lord, from the Converfation that 
«© had with Mr: Weldon, that he would willingly attend, but that he wa 
<« ſo ill that he could not then venture his Life to travel; I ſay, with 
«© humble Submiffion, from this very Declaration he might know he wa 
<« a material Witneſs. Pray, my Lord, if Mr. Weldon was not a mate: 
„ rial Evidence, would not he have told Kennrdy at that time that then 
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«© was no occaſion for his Teſtimony ? not 
© This is a Matter of very great Conſequence; and if the Proſecution off, 
cannot be effectually carried on, the Traverſer muſt be acquitted, The diſp 
e Public have a Right to a fair, impartial 5 into this Affair; and Nag 
as it can be of no Inconvenience to Mrs. Hzath that this Trial ſhoull then 
<< be poſtponed, but will be of the greateſt Service to her if ſhe be ac. 1 
2 Ler- with Honour on an effectual Enquiry, but not ſo much to ber poin 
«© Honour if ſhe be now acquitted ; therefore we hope her Trial will be 1 
e poſtponed till next Term.” ] | ready 
[<* It was further obſerved by the Counſel for the Proſecution, that the no 

« Traverſer had put her Trial off three ſeveral Times; that theſe affected Goof 
« Delays on her Part, were by ſo much the greater Hardſhip on the - 
« Gentlemen who carry on the Proſecution in behalf of the Crown, u ned a: 
ce they had not only poſtponed Buſineſs of the higheſt Conſequence w before 
« them in England, in order to attend it; but as the Traverſer's In- Th 
« tention of moving for Delay has always been induſtriouſſy concealed BW the Pa 
«© from them until the very Day that her Trial ſhould have taken place, neſſes 
<« or the Day immediately preceding it; by which means they were each and th: 
ce of theſe three Times put to the ſame Trouble and Expence as if dred P 
« had actually tried her with Effect. This Proceeding, my Lord, to I co 
« diſintereſted Perſons, muſt appear not only vexatious, but calculatel i which 
te to promote the oppreſſive Syſtem of this unfortunate Gentleman Mr, And 
« Anneſl:y's too powerful Enemies, of worrying him and his Friends out WF to the ( 

c by unneceſſary Expence and Delay. This Woman muſt have knom 

<« her own Intention of putting off her Trial to this Term, early enough The 
<< to have given Notice of it to thoſe Gentlemen, ſo as to have prevent was fou 
ce thegreat Expence of Money and Time, and the great Trouble tht WF Tarmne 
e they and their Witneſſes have been at in preparing fo often for h corrupt 
« Trial; while the remained in a ſupine Security of having her Trl Excheg: 
<«« delayed, and relied on the Indulgence of this Court, without tig til the p 
<< one Step to prepare for it. We therefore hope, my Lord, that u the pub] 
e theſe and many other Reaſons already mentioned, we ſhall this Day, A ſpeak T. 
“ once, meet with the ſame Indulgence of putting off this Trial till ge the Ever 
© Term, eſpecially as this is the felt Application of that kind we lay not, wo 
e“ made, and as we have ſo good a Right to expect it.“! ; Many 
| | uon; th. 

After which the Court deliverd their Opinion as follows. into this 
Mr. Juſtice BLENNERHASSET. Jury, ke 
The Proſecutor has moved on two Afﬀidavits to put off this Trial ii try a Cay 
next Term. 85 | turn ſuch 
On Monday laſt he moved to poſtpone the Trial till Friday, The ſe 
Motion was granted. | appeared, 
The Afﬀidavits now moved on are, one of Kennedy, an Ale-ſeller the tenth 


a Server of Proceſſes. ſeyeral 


8 become 
this Cauſ. 
WW proſecu 
dus to obje 
to anſwer 

and Witne 


Affidavit, in which only Mr. Meldon's Name is mentioned, appeal 
have been ſworn Yeſterday. 

There was an Affidavit of Mr. Mac Kercher's, which he made the l 
Term, in oppoſition to the Motion to put off the Trial then made by" 
Traverſer. 

This Affidavit has been this Day read. 

There Mr. Mac Kercher ſwears, that he had a great number of Witt 
attending, and that he was ready to proſecute. 

At this time Mr. Meiden was not thought of; he has been ſummo 
ſince, but to this Hour he is not boundover to proſecute. 

Nor was he examined on the Trial in the Court of Exchequer. ., 
Now, as to the Affidavit of Kennedy, though it has all the Parts um 
generally make up Affidavits to put off Trials; for he ſwears to the 


6 Reaſon no rial could ever be put off for want of material Evidence. | 
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ng of Mr. Hellen, and to his being a material Witneſs, and that he 
eee; yet de goes, in my Opinion, fo. 

he cannot well receive Credic 8 
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C uf; 
_—_— al Perfon who can give Evidence to con- 
«18 this Womans owe believe Kennedy, I 3 
"Bat if we believe Mir, MacKercher, he ſwears he had a Number of Wit- 
neſſes ready to proſecute 14 Traverſer to Conviction, the Term before 
Mr. Weldan, was „ = CB os hg 
As to Mr. Nelſon's Affidavit, it relates to Mr. Gorftrey only, that he has 
1 in this Cauſe, and that he is in England; and to Mr. 
ack, o 722 x | Wo 3 2 x | vp re 
| 3 remark on chis Affidavit, it is made by a Man of Credit in 


1 and I believe it to be true. for 131} 546. 
Hut the Force of this Aftdavit is taken away by an Offer made by the 
Traverier, ho ſays, ſhe; will "conſent to have Gooffrey's Examinations 
ad in Evidence againſt her upon the Trial, and that ſhe will waive any 
Renefit which ſhe might have by a Crofs-Examination, oo + 

"As to that Part of Mr. Nelſon's Afﬀidavit which is relative to Mr. Mac- 
Kerchery it has no Weight with me; be ſays Mr. MacKercher is abſent, 
and is a Manager in this Cauſe ; he does not lay he is a Witneſs,” ſo that 
chere is po Pretence to put off the Trial on that Account. bn 


But the Counſel for the Proſecutor object that there is no Equality kept, 
if this Trial be not put rl k ! . 
The Traverſer put it off 1: Term, and we ſhould have the ſame In- 


be Caſe on the Traverſer's Motion widely differs from the Caſe made 
y dhe Proſecutor on this Motion. | | | 1 

"The Bill of Indictment was not found till the twenty-fourth Day of 
Oddober, at the Commiſſion of Oyer and Terminer. een 

The Traverſer afterwards obtained a Certiorari to remove it to the 

| King's Bench, which vas not returnable till the firſt Day of Term., She 

'then appeared, and immediately informed the Proſecutor, that ſhe could 

'not be ready for her Trial; the afterwards moved on Affidavits to put it 


F, ¶ AGE 


i and ſuggeſted that a Number of Witneſſes were in England, and man 

Th . in remote Parts of this Kingdom; ſhe named many of them by 
and Name: ſhe ſwore they were material, and that it was not poſſible to have 
oull them that Term, but that ſhe hoped to have them by this. | | 

er- Upon theſe Affidavits the Trial was put off, and a Day of Trial ap- 
het pointed for, this Term. | Trig et; 
11 be The Proſecutors oppoſed this warmly, made Affidavits that they were 


ready to proſecute, that their Witneſſes were all in Town at great Ex- 

ace to them, and they do not ſay now, by any thing they have ſworn, 
fot that they have every Witneſs now which they then had, except 
Cos Tf): Th e _ 
15 was ſufficient Notice to them to be prepared; they were not hur- 
ried as the Traverſer muſt have been; if her Trial had been brought on 
before ſhe could, from the Circumſtances of her Caſe, have been prepared, 

The Court, in my Opinion; ſhould conſidet the prodigious Expence 
the Party is put to; I think it is ſworn, that no leſs than fourſcore W it- 
neſles are now attending to give their Evidence in behalf of the Traverſer, 
and that the preparing for this Trial has coft her already above ſeven hun- 
OS, © , ret | : 2 

I conſidef alſo the heavy Imputation which lies on her Character, 
which ſhe ought to have an Opportunity of clearing up, if ſhe can. 

And for theſe Reaſons think the ought to have her Trial; but I ſubmit 
to the Opinion of the Lord Chief lies and Mr. Juſtice Ward. 

Mr. Juſtice Warp. | 

The Progreſs of this Cauſe is eaſily recollected. The Bill of Indictment 
was found the twenty-fourth of Oclober, at the Commiſſion of Oyer and 
Terminer for the County of Dublin, againſt the T taverſer for wiltul and 
corrupt Perjury; notwithſtanding which, and although the Verdict in the 
Exchequer was contrary to her Evidence, I ſhall ſuſpend my Opinion un- 
til the preſent Jury have found her guilty, or acquitted her. Fultice and 
the publick Good require, that Witneſſes upon their Oaths ſhould always 
ſpeak Truth; yet I am apt to believe, were not private Perſons affected in 
the Event of this Proſecution, every Circumſtance, whether material or 
not, would not be ſo ſtrenuouſly contended for. | 

Many Reaſons made it improper to try this Indictment at the Commiſ- 
fon; therefore my Lord Chief Juſtice granted a Certiorari to remove it 
into this Court; it is owing to that I ſee many Gentlemen upon this 
Jury, who could not have Jour Ts there, being Judges; it was fit the 
deſt Gentlemen for Fortune and Character in the County ſhould be had to 
try a Cauſe of this Conſequence ; it was incumbent on the Sheriff to re- 
turn ſuch, and I believe he hath done his Duty. | 

The ſeventh of November the T raverſer, called upon her Recogniſance, 
appeared, and the Court appointed the fourteenth” for her Trial; but on 
the tenth ſhe moved the Court to put it off to this Term, on her Affidavit 
of ſeveral material Witneſſes, naming them, being in ſeveral Parts of Eng- 
land,” and remote Parts in Ireland, whom ſhe could not poſſibly have in 
Time to make her Defence. This Motion was ſtrongly oppoſed ; but her 
Affidavit was ſo full, that it could not be refuſed her; and I muſt ſay, 
that in a common Caſe it would have required no longer Time than to 
trad the Affidavit ; and the Court appointed the fourth of February for the 
Trial, On this Motion Mr. MacKercher made an Afﬀidavit, which now 
8 decome neceſſary to be conſidered ; he ſwears that he is embarked in 
this Cauſe, and, as I underſtand him, an Agent; that he was then ready 
proſecute and go on with the Trial of the Traverſer. As it was obvi- 
dus to object, if he was then ready, why ſhould he not be ſo this Term ? 
to anſwer which he goes on and ſwears, that ſeyeral Perſons intereſted, 
ud Witneſſes, were going to England, whom he apprehended he could 
dot have next Term, and could not bring on the Trial without them. 

his looks like giving Notice he could not be ready this Term, and I 
conſeſs if he, or the viſible Agent on this Side the Water, had applied 

Beginning of Term, and made the Neceſſity of their Witneſſes going 
0 England appear, and that they were not returned, and if the Traverſer 
kad been at no Expence, I ſhould have gone as far as the Practice of the 

It would allow to delay the Trial. But inſtead of this, Mr. Mac- 


__ he rakes upon him to'ſwear alſo, that the Traverſer cannot be con- 
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; \ . | woke Fog, 
| Witneſſes chat were going to England, which renders it ipoſſible to ex- 
amine whether they did or did not go there, or were ſince returned, or 
ever would ; beſides, they ſeemed to acquieſce, and continued ſilent until 
the ſecond of , February,” when Notice Was giver, the Profecutors Would 
move on the fourth to put off the Trial to Friday following. No other 
Notice hath been ſince given; not did the Proſecutors move to put off the 


Trial on Aenday, until the Jury was called; and only eight appearing, it 


muſt go off on Courſe to the next Day, on which they only preſſed that it 
ſhould be put off to Friday, without afigning.any Reaſon from Mr. Vel- 
den's Diſadility to attend, or indeed any Reaſon at all that I Know of. 
However, through much hy $f þ mi Counſel on both Sides agreed 
to put it off to this Day, when a full Jury appearing, they now move on 
new Afidivits'to put it off to next Term, and aſſign for Reaſons the Ab- 
ſence of Mr. Adac Kercber the Agent, and alſo of Mr. Gore and Colonel 
Weldon, two Witneſſes. As to Mt. Mac Rercher, he was here laſt Term, 
and might have been here now for though Mr. Nelſon (wears he ac- 
quainted him by Letter that he would be here, yet Campbell ſwears he 
came laſt Week from Parigate and Holyhead, aud heard nothing of Mr. 
Mac Kereber at thoſe Places; beſides, Mr. Nelſon. has always appeared to 
us as the known. Agent, and is of known Abilities and Sufficiency to con- 
duct any Cauſe. © As to Mr. Geeftrey,. the Counſel for the Proſecutors ſay 
he was here laſt Term about the End of it, when Fadward M tedon and his 
Brother, being examined in Court, charged bim on; Oath with drawing: 
Afﬀidavits fur them, being illiterate, to (wear to their Mother Sarah Me- 
don's Impriſonment by Colonel Blateney, when they only told him, as 
they, with great Simplicity, ſwore in Court, that Mr, Blatency's Gates 
were locked at the uſual Hour of the Night, and they never looked on 
their Mother as a Priſoner there; and when the Court required Mr. Ge/. 
trey's Attendance, they were told he was then in England; he is bound 
over to proſecute, and ought to have attended; However, the Traverſer 
hath abſolutely removed this Objection, by conſenting; his Examinations 
ſhould be read againſt her, But the main ObjeRion' reſts upon Colonel 
Meldon's Abſence, who, as Kennedy ſwears, was ſerved; with a Subpwna 
the twenty-ſeventh of January, and was then ſo ill of the Gout," that he 
could not attend, and that the Traverſer cannot be convicted without 
him. Kennedh appearing in Court, acknowledged himſelf to be a Beer- 
Seller, and, b his Appearance, he is a Man of low Station and little 
Knowledge. I rhink him very ſufficieat to ſwear to what he ſees and 
hears ; but I muſt ſay I do not think his Judgment or Belicf any way ſuf- 
ficient to ground mine on. An Attorney or Agent is the proper:Perſon- 
to ſwear a Witneſs to be a material one to convict the Praverſct, hut the 
Agent and Attorney, who certainly muſt be informed of the Witneſſes for 
their Clients, have declined this. Kennedy, indeed, told us on the Table, 
he read an Affidavit of Colonel Meldun's at Maryburough, and thought it 
material; but to obviate this, the Traverſer's Counſe] have conſented 
this Aﬀidavit be read in Evidence againſt her, ſo that if it be material, 
it will have its Weight, In the next Place, how comes Colonel J/eldon 
to be now ſo material a Witneſs, when laſt Term Mr. 17acKercher preſ- 
ſed to go on to Trial without him? and I preſume he knew what he could 
ſay, the Afilavir he made being, I think, at the Summer Allizes preced- 
ing. | 

Beſides, though Colonel Weldon was ſubpœna'd the twenty-ſeventh of 
January, and Kennedy made an Affidavit the ſecond of February, in that 
he is ſilent as to Mr, Welldon's Illneſs, nor was it mentioned by the Coun- 
ſel on Monday; but when nothing elſe would do, on the fixth of February 
he ſwears to his Tilneſs, and ſomething like his being a material Witneſs ; 
this I have conſidered already: But I muſt obſerve, What has milled the 
Counſel, that though Colonel Velden ſhould be ill of the Gout on the 
twenty-ſeventh of January, it no ways appears but he may be now on the 
ſeventh of February well recovered, or at lcaſt able to travel; *tis admitted 
he lives but one Day's Journey from Dublin, why then was not a Meſ- 
ſenger ſent down to bring us an Account in what State of Health he'was 
a Day or two paſt ? Since they have neglected this, I ſhall not look upon 
him as a neceſſary Witneſs, The Counſel for the Proſecutors alledge 
they have above ſixty Witneſſes, and the T raverſer's'eighty in Town; I 
think it is full Time to go on with the Trial, and I {ce no Reaſon for 
putting it off. I ſhould not have been ſo tedious, but for the great Ear- 
neſtneſs with which the Counſel have preſſed this Motion, Sg 

Lord ChiEr Jusrick MARLAx. 

I am of their Opinion, that we, muſt not put off this Trial, I will 
mention the ſeveral Steps taken in this Proceeding, It appears here by 
Afﬀidavit, That on the tenth of Auguſt Mrs. Heath was arreſted on a War- 
rant, grounded upon Examinations of :Perjury committed by her in her 
Evidence on the Trial in the Court of Exchequer; ' fifteen Witneſſes are 


* 


firſt bound over to proſecute at the Seſſions of Kjlmainbam, and afterwards 


at the Commiſſion of Oyer and Terminer. The Commithon fat on the 23d 
of Octeber, and a Bill of Indictment was found againſt her the next Day, 
which ſhe traverſed, and the Traverſer moved for a Certiotari to take her 
Trial in the King's-Bench, upon Affidavits ſo full, that it was not to be 
refuſed without the greateſt Injuſtice; there being an Eſtate depending of 
ſix thouſand Pounds a Year, and that there were Examinations carrying 
on in the Chancery here, and in England, I do believe that neither Side 
can ſhew, where the Teſtimony of Witneſles has been anticipated by an 
Indictment of Perjury, but ſomething like that Step was taken in this 
Cauſe, The Certiorari was granted by the Court upon an Affidavit of the 
Traverſer, and the Trial put off upon her Affidavit of the tenth of No- 
vember. The Affidavit of Mr. MatKercher is ſworn afterwards on the 3th 
of November, ſhewing Cauſe for bringing on the Trial the next Day, but 
no Court could poſſibly bring on the Trial when that Affidavit was offer- 
ed. The Traverſer ſwore that ſeveral Witneſſes, whom ſhe named, were 
in England; and that Mrs. Weedon in particular, was a material Witneſs, 
and lived in a remote Part of this Kingdom. Mr. MacKercher ſwears, that 
Mrs. Heedon was a material Evidence for the Proſecutor, that ſhe was 
detained by Force, and moved for an Habeas Corpus to bring her hither, 
That Motien was brought on, and Examinations were taken after the Day 
appointed for the Trial, and a Motion made to attach Mr, 'Blateney for de- 
raining this Mrs. Hzedon. It appears, that ſhe was ſummoned. to attend 
here on Behalf of the Proſecutor on the 14th of November, juſt the Day 
before; and that the Place ſhe then Jived at is above 70 Miles from Dub- 


cher, in his Affidavit, did not mention the Name of any one of his 


Vai. IX, 


lin. There came two Witneſles upon the Table, who had ſworn Affidavits, 
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in order to tend an Hobans Corphr and an Attach 


When it appeared ſhe was ut Liber 


ney; and they Raving ſworn ſalſe, =_ were both cini Both thoſe 
illiterate Witneſſes ſwore her, in their Affidavits, to he under 2 Reſtraint; 
| 2 eonfeſſed, and alſo, that 
thoſe Affidavits were prepared by G 25 the Perſon now ſaid to be in 
England. This is à very extraordinary Proceeding, and 8 Soft of Indict- 
ment not uſually brought into this Court; The firſt Trial was put off, 
on the Affidavit of the Traverſer, that ſhe was; not prepared for her De- 
fence: The | Queſtion now is, whether the Reaſons offeted ſor putting 
off this/Trial-to Bofr Term be of equal Force. It appeared then by 
the Affidavit of Mrs. Heath, that ſeveral Witneſſes, for: her 
Deſence, could not 


of Indictment was found the twenty - ſourth of Oriobor; the Trial was 


to be on the fourteenth of Navember z how could Witneſſes in England be 
t by that Time to appear here? But Mr. Aae Kercher ſwears 


brough n | 
that VMirs: Wreden was a material Evidence for the Proſecutor, and not 


for the T raverſer, as ſhe inſinuated. Sbe is now here, have no want 
of her, if ſhe be that material Witneſs ; and then the Queſtion is, whe- 
ther the Affidavits made now can put off this Trial. The Affidavit of 
Mr. Nel/in is general, and only ſays, that he had a Letter from Mr. Adac 


Kerther, dated the tenth of Fanwary, acquainting him that he would leave | you, 
a full and fair Proſecution, and that where Witneſſes bound over 


London on the ſeventeenth of that Month. There are ſeveral Affidavits 
made on the Side of the Traverſer, and one in particular, that there was 
no ſuch Perſon upon the Road from London to this Place 3 but however, 
as he is no Evidence. in the Cauſe, there can be no Colour for his Ab- 
ſence to put off the Trial. Then the whole Matter is reduced to the 
Affidavit of Kemp. He ſwears thoſe three Things that are material to 
put off a Trial; but I muſt obſerve that this Affidavit is in fact contra- 
dicted by the Aﬀidavit'of Mr. Mac Kercher, who ſwears on the thirteenth 
of Nyweinbrr; he was ready to bring on the Trial the next Day, and yet 
Mr. Felden is not one of the Witneſſes for that Trial, and he is not bound 
over to 1 Mr. Mac Kercher knew his Evidence, for he had then 
his Affdavit in Chancery; therefore that Part which is neceffary to put 
off the Trial, that à thaterial Witneſs to be produced cannot attend, is 
wanting in Kennedy's Affidavit, for it appears that it is not well grounded 
by Mac Kercher's Affidavit.” There's another Objection againſt Kennedy's 
Aﬀidavitt” He ſwears, he does believe Mr. Weldon is to be had the next 


Term, and that he believes he is a material Witneſs, Confider, that | 


though this be = if it comes from the Agent, yet it is not proper, 
when an Ale-ſeller makes this Affidavit; and a Man that confeſſes he was 
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inſt Mt. Blake. | violed < : G | 
' ſends. for à Cobler, ad che Coblar foe pplies for Bay | 
and found it not dan 


ly attend at the Day prefixed for Trial; the Bill | Geoffrey, I 
think it improper to put it off is, the great Expence on the Side of the In. 


Bail upon the Affidavit of this Cobler. Therefore Tenmay's Affidavity 
of no ſuenca As to Gere, his Examinations are here, d. 


Counſel for the Traverſer deſue they? may be read againſt her. B 
muſt tell you, that his Examinations are no more, — that Mrs. Her 


the Titial hete, and Mr. Geoffrey can prove no more than what all preſety 
at that Trial can prove; and therefore, Gentlemen, upon account of M 


have been at a vaſt Expence; one Perſon ſwears to 70. another ſwear 
Traverſers to this nce, you 
they know it is ſo da 


never bred to Buſineſs, You know, that if a Perſon be accuſed for a 
1 2 N. | 


T HE 


. 
1 B's #/ 4 


* 


HT NES © Counſel for the Proſecutor. 
Warden Flood, Eſq. his Majeſty's Solicitor-General. 
Nobert Marſhall, Eſq. ſecond Serjeant at Law. 
' Philip Tiſdall, Eſq. third Serjeant at Law. | 
' Philip Walſh, Eſq. one of his Majeſty's Counſel at Law. 
. Wilkam Harward, Ef. | 
* Foſeph Robbins, Eſq, 
James Mac Manus, . | 

ernelius O Callaghan, Eſq. 

Ambroſe Harding, Eſq. 
Fobn Morton, Eſq. 55 
Thomas Fitz- Gerald, Eſq. 

NEIL - Counſel for the Traverſer. 


AY. 


F TRIAL of Mrs. MARY HEAT H, for Perjury. 1 
1 


| Eaton Stannard, Eſq. one of his Majeſty's Counſel at Law, and Re- 
©  corder of the City of Dublin. | 5 


| Friday, February the 8th 1744 
HE Court being ſat before nine o'Clock, the Jury were called over, 
; when Fourteen appearing, and no Challenges being made, the fol- 
lowing Twelve were ſworn to try the Iſſue of Traverſe. | 


Sir Samuel Croke, of St. Catherine's, Edward Ford, of Davidſterun, Eſq. 
Bart. IE Mark Synnot, of Drunconder, Eſq. 
Flv Rechfort, of Newpark, Eſq, Thomas Baker, of Newtown, Eſq. 
re Evans, of Portrane, Eſq- George Evans, of Newport, Eſq. 
Vicholas Archdale,of Mount Eccles, Eſq. Narciſſus Charles Proby, of Dame- 
David Chaigneau, of Corka, ws, flown, Eſq. 
Ouaile Semerville, of Cookftown, Eſq. Charles Burton, of Dubber, Eſq. 


The Indictment on which this Trial was had is as follows, viz. 


The King againſt 4h HE Jurors for our Lord the King upon their 
Mary Heath, Oaths ſay and preſent, That in a certain Bill of 
County of Dublin, | a Plea of Treſpaſs and Ejectment of a Farm depend- 
to wit. ing as of the Lerm of the Holy Trinity, in the Six- 
teenth and Seventeenth Vears of the Reign of our ſaid Lord, the now 
King George the Second, of Great-Britain, and ſo forth, and in the 
Year of our Lord, one thouſand ſeven hundred and forty- three, in our 
ſaid Lord the King's Court of Exchequer in Ireland, then being at the 
King's Courts in the ſaid County of Dublin, before the Barons of our 
ſaid Lord the King, of the ſaid Court, and brought into the ſaid Court, 
and proſecuted by Campbell Craig, Gent. Debtor of the ſaid Lord the 
King, Plaintiff, againſt the Right Honourable Richard Earl of Angleſca, 
Defendant ; who was preſent then in the ſaid Court, by his Attorney, 
Thomas Burroughs, for thirty Meſſuages, thirty Tofts, fifty Cottages, 


Gounſel for the Traverſer.) We conſent Mr. Gooltrev's Rado. 
may be mr 1 and wave our Right of ES Dog 


Kobert Ford, Ea _ 


hundred Acres of Meadow, £ 

Furze and gy Ground, fifty Acres of moory Ground, with the Ap: 
purtenances, in | 

: wiſe Stameen, Little ur Shallon, Kilkarvan, otherwiſe Til | 
. Eftate of the Right Honourable James Earl of Angleſea, deceaſed; and 


; ceaſed; and which had been demiſed to him, the ſaid Campbell Craig, N 


otherwiſe the Right Honourable James Baron Altham of Altham, on 8 


it was afterwards ſo proceeded upon thereon that the ſaid Iſſue afterwa® 


S2. 


_ 


ſwears he had ſearched the Wenn 
gerous, Nobody can fay, but the Court would refup 


did ſay ſych and ſuch Words on the Trial in the Exchequer. I hm 


„ I think not propef to put off the Trial. But what makes m 
verſer⸗ It appears by the Aſfidavits on account of the Traverſer, that they 


to 300ʃ. beſides à 500. Bill. No, if you can delay Trials, and put 
will ſoon have what you deſire in carry. 
Nobody will dare to appear as a Witneſs, whey 
t and expenſiye. But it has been urged 
Mr. Harward, that ſhe ſhould have a full and fair Trial; and let me 
it is as much for the Credit of the Proſecutors that there ſhould be 


ing on this Cauſe, 


eiter 


2 


be had to appear, and do not, it creates a Suſpicion of the Juſtice ad 
the Proſecution; People will be * to ſay, that Jugglers cant 
play ſo well the ſame Trick twice. There is no doubt but à Verdid 
was found for the Proſecutor by a Jury of undoubted Credit; but it dog 
not follow that the Traverſer is guilty, and the beſt and the wiſeſt 

may be deceived. - This Matter can be delayed no longer, becauſe 

this Delay there can never be any Time fixed for 2 Trial; but as th 


Motion has taken up a deal of Time, ſo it would be impoffible tg 

go. through it this Day, therefore we will defer it till To-morrow Morning, 

Tube Jury prefixed over to Friday the eighth of February at eight 
3 o' C G : : 4 | 4.3 Ach an ada 

Mr. Serjeant J I beg leave to obſerve, that the Examination 


of Mr. OP does not go to all Parts of this Indictment. 
Court.] To every one of them._You do in effect confeſs bet 
innocent, if you de not proſecute her. V 593 70 LY ral 


- * 


Baron 
Heath | 

Furt! 
the ſaid 
the ſaid 
Altham | 
in the ſa 


John Smith, Eſq. one of his Majeſty's Counſel at Law. | Furth 


Anthony Marlay, Eſq. one of his Majeſty's Counſel at Law. the ſaid ( 
Peter Daly, Eſq. * "20 | Jeſty F N ſaid Bard 
Simon Bradſtreet, Eſq. as the C 
Thomas Le Hunte, Eig. Baron 4 
Themas Spring, Elq. chriſtene 
 Themas Morgan, Eſq. meine H. 
Richard Malone, Eſq. the ſaid / 
Edmond Mal:ne, Eſq. F urth. 
Edward Lee, Eſq. the ſaid ( 
ames Maddox, Eſa. ſaid Baro 
the ſaid | 


Laffan, 
Houſe af 

Furthe 
the ſaid ( 
the ſaid I 
Altham d 
ally and 
id Arth 
the ſaid 4 
alſo really 
that is to 


mas Cooley, Eſq. 
Robert Faule, Eg. 


I 


two Mills, fifty Gardens, "ue hundred Acres of Arable Land, tu 
ix hundred, Acres of Paſture, fifty Acres 


reat Stramine, otherwiſe. Stameen, Little Stramine, othet- 


| Cruffey, Annagor, otherwiſe Annager, and Little Gaffney, fituate, lyin 2 
being in the County of Meath; all which ſaid Premiſſes were formerly by > 90 


baron A, 


lately the Eſtate of the Right Honourable Arthur Earl of Angleſea, alſo de⸗ ariſtened 


amen Annesley, Eſq, and had been alſo demiſed to him the ſaid Cam wire, | 
rag, by the Right Honourable James Earl of Angleſea, and had been lo nd her 
demiſed to him, the faid; Campbell Craig, by the Honourable James Am 5 2 
| 47. 


ley, only Son and Heir of Arthur late Baron Altham of Altham, decealik 1 22 
id in fa 
Woreſaid, 
id, upon 
de aid T 
barons afo 
Ty the ſaic 
Mequer at 
In Manner 


a ly, mali 


firſt Day of May, one thouſand ſeven hundred and forty-two, at Trim! 
the County of Meath aforeſaid, for the ſeveral Terms of twenty 
Years, to commence from thence in Manner and Form as in and by '% 
Declaration of the ſaid Campbell Craig, in the ſaid Bill of the ſaid Pla" 
Treſpaſs and Ejectment of a Farm, is mentioned and ſet forth; in and 
which ſaid Bill of a Plea of Treſpaſs and Ejectment of a Farm, he the im 
Richard Earl of Angleſea, by his ſaid Attorney, took Defence in n 
Form of Law, and for Plea thereto, ſaid that he was not . of ü 


Treſpaſs and Ejectment aforeſaid, in Manner and Form as the ſaid C us and 
bell Craig complained; and of chat he put himſelf on the Country, d : Law 
| ſaid Campbell Craig likewiſe ; and Iſſue being fo joined in ſaid Pleaof Tre . 

paſs and Ejectment, in due Form of Law, by and between the ſaid Fa" ay that 


Taver 


you muſt a 


or & D-g 4 5. © 04+ FT 5 5 OS. e NN 


* 


3 


| now Kin 
the Gd 


of the-faid Lands and Premiſſes; and the ſaid Campbell Craig, then and 
upon {aid Trial, produced Witneſles on his Part, who being then 
and there duly ſworn on God's Holy Evangeliſts, by the ſaid Barons of the | 
faid Court of Exchequer, to teſtify the Truth, the whole Truth, and no- 
thing but the Truth, in the ſaid Plea of Freſpaſs and Ejectment ſo de- 


ing, >" 

Per ho ſaid Oath to them on that behalf, gave in Evidence, and then 
and there ſwore, and depoſed upon their Oaths aforeſaid, to the Jurors of 
the Jury aforeſaid, before the Barons aforeſaid, that James Annefley afore- 
ſaid, the Leſſor of the ſaid Plaintiff, Campbell Craig, was the only Son 
and Heir of the ſaid Arthur late Lord Baron Altham of Altham, by his Wife, 
Mary the late Lady Alibam; and that the mo Anneſley was born and 
chriſtened at Dunmaine, in the County of Fexford, in the Kingdom of 
| Ireland, And the ſaid now Jurors ſo {worn for our ſaid Lord the King, 

n their Oaths, further ſay and preſent, that Mary Heath, of the City of 
Dublin, in the County of the ſaid City, Widow, upon the Trial aforeſaid, 
in the Court of Exchequer aforeſaid, before the Barons aforeſaid, at the 
King's Court aforeſaid, in the County of Dublin aforeſaid, being then and 
there produced as a Witneſs, by and on behalf of the ſaid. Richard Earl of 
Angleſea, on the (aid Trial of the ſaid Iſſue, ſhe the ſaid Mary Heath was 


then and there ſworn, upon God's Holy Evangeliſts, in due Form of Law, | 


by the ſaid Barons of the ſaid Court of Exchequer, to teſtify the Truth, 
the whole Truth, and nothing but the Truth, in the ſaid Plea of Treſ- 
paſs and Ejectment, the ſaid Barons of the ſaid Court of Exchequer hav- 
ing ſufficient Power and Authority to adminiſter the ſaid Oath to the ſaid 
Mery Heath in that behalf; and the ſaid Mary Heath being then and there | 
ſo ſworn, then and there falſly, voluntarily, knowingly, wilfully, ma- 
liciouſly, ;corruptly and illicitly ſwore and depoſed upon her Oath afore- 
faid, to the ſaid Barons and to the Jurors of the ſaid Ju „ who then and 
there were in due Form of Law elected, tried, and ſworn as aforeſaid, to 
try the ſaid Iſſue as aforeſaid, that Lady Altham, that is to ſay, the afore- 
ſaid Mary Lady Altham, who was Wife of the ſaid Arthur late Lord 
Baron Aitham of Altham, never was with Child, while ſhe the ſaid Mary 
Heath lived with the ſaid Mary Lady Altham. And, | 

Further, the ſaid Mary Heath then and there, before the ſaid Barons of 
the ſaid Court, gave in Evidence and ſwore upon her Oath aforeſaid, to 
the ſaid Barons and to the Jurors of the ſaid Jury, that the ſaid Mary Lad | 
Altham never had a Child at Dunmaine, that is to ſay, Dunmaine aforeſaid, 
in the ſaid County of Wexford, in the Kingdom of Ireland. And, 

Further, the ſaid Mary Heath then and there, before the ſaid Barons of 
the ſaid Court, gave in Evidence and ſwore upon her Oath aforeſaid, to the 
ſaid Barons and to eee of the ſaid Jury, that there never was a Child, 
as the Child of that Family, that is to ſay, of the ſaid Arthur late Lord 
Baron Althem of Alibam, and the ſaid Mary Lady Altbam his Wife, either 
chriſtened or living at Dunmaine Houſe, that is to ſay, the aforeſaid Dun- 
meine Houſe, in the ſaid County of Wexford, while ſhe, that is to ſay, 
the ſaid Mary Heath, was at Dunmaine aforeſaid. And, 

Further, the ſaid Mary Heath then and there, before the ſaid Barons of 
the ſaid Court, gave in Evidence and ſwore upon ber Oath aforeſaid, to the 
ſaid Barons and to the ſaid Jurors of the ſaid Jury, that ſhe, that is to ſay, 


the ſaid Mary Heath, never ſaw a Child in the Hands or Care of Joan | 


Laffan, while ſhe, that is to ſay, the ſaid Foan Laffan, was at Dunmaine | 
Houſe aforeſaid. And, "$56 

Further, the ſaid Mary Heath then and there, before the ſaid Barons of 
the ſaid Court, gave in Evidence and ſwore upon her Oath aforeſaid, to 
the ſaid Barons and to the Jurors of ſaid Jury, that the ſaid Mary Lady 
Aitham did not miſoarry of à Child at Dunmaine aforeſaid. Whereas 
ally and in fact, the ſaid Mary late Lady Altham, who was Wife of the 
id Arthur late Lord Baron Altham of Altham, was with Child while ſhe 
the ſaid Mary Heath lived with the ſaid Mary Lady Altham. And whereas 
alſo really and in fact, the ſaid Mary Lady Altham bad a Child at Dunmaine, 
that is to ſay, Dunmainc aforeſaid, in the ſaid County of Wexford in the 
Kingdom of Ireland. And whereas really and in fact, there was a Child, 
ks the Child of that Family, that is to ſay, of the ſaid Arthur late Lord 
baron Aitham of Altham, and the ſaid Mary Lady Altham his Wife, 
ariſtened and living at Dunmaine Houſe aforeſaid, in the ſaid —— of 
Pane, while ſhe the ſaid Mary Heath was at Dunmaine Houſe aſoreſaid. 
uud whereas alſo really and in fact, the ſaid Mary Heath did fee a Child 
In the Hands and Care of Joan Leffan, while ſhe, that is to ſay, the ſaid 
han Laffan, was at Dunmaine Houſe aforeſaid. And whereas alſo really 
and in fact, the ſaid Mary Lady Altham miſcarried of a Child at Dunmaine 
Rloreſaid, And ſo the now Jurors ſworn for our Lord the King as afore- 
id, upon their ſaid Oaths ſay and preſent, that the ſaid Mary Heath on 
le (aid Trial of the Iflue aforeſaid; upon her Oath aforeſaid, before the 
barons aforeſaid and Jurors of the ſaid Jury, elected, tried and ſworn to 
Ty the ſaid Iſſue between the Parties aforeſaid, in the ſaid Court of Ex- 
Wequer at the King's Courts aforeſaid, in the County of Dublin aforeſaid, 
In Manner and Form aforeſaid, did falſly, voluntarily, knowingly, wil- 
uly, maliciouſly, corruptly and illicitly, commit wilful, voluntary, ma- 
cious and corrupt Perjury, in great Contempt of the ſaid now King and 
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the ſaid Barons having ſufficient Power and Authority to admi- 


Be (454) 
Mr. Daly. | Admitted. A n n, ae KEEL: NY 7 bie 
Corrt.] (On Motion for ſeparating the Witneſſes.) The Witneſſes 
were ordered to be ſeparated, and hot to come into Court till they are ſent 
for; Nobody is to be admitted to them, but each to have a Guard on the 


| other's Witneſſes, | 
id, was tried by a certain Jury of the Country, for that Purpoſe, | 


re A 19 . | , LA BH 
. _ Gentlemen, for the Eaſe of the Jury, and Neceſſity of finiſn- 
ing the Trial, I muſt tell you, that we will not, on either Side, have a 
Multiplicity of Witneſſes z the Meaning of the Law is, that the Trial 
ſhould be had in one Day, and we won't fit here to hear any Evidence that 
is immaterial... Whoever protracts a Trial, is by the Law ſuppoſed to 
dare not to ſtand. it. 2 Pp | ; $\ Nn nf. - 
Mr. Recorder.) My Lord, we ſhall endeavour to make the Trial as ſhort 
as we can, but there are many Caſes that depend upon Circumſtances, 
which muſt be made appear, and wherever your Lordihips find that it is 
A NE T 30s ou cannot think it is too long- ene 
Mr. Juſtice Ward.} It is in the Power of the Gentlemen of the Bar to 
ſhorten this Trial, and I hope you will obſerve the Rule laid down Yef» 
terday, for one Gentleman to confine himſelf to each Witneſs. 1921 0 
E. C. J.] I make no doubt of laying that down as a Rule. 
Mr. Sol. Gen.] Our Reſolution is to obſerve it; and we will 


. orten 
the Trial, in all reſpects, as much as we can. 1 99 any 


The Liſts of the Witneſſes are given in to the Court, that they may be 


ſeparated, and the Clerk of the Crown numbering them, chere were 

80 on the Side of the Traverſer, and 86 on the Side of the Proſecutor. 
Court.] Do you imagine, that the Law ſuppoſed that any body ſhould 
produce fourſcore Witneſſes ? Two Witneſſes are enough to prove any 
act, if it be a good one, for by the Mouth of two Wine ſhall a thing be 
ab liſbed; and 200 will not prove any Fact, if it be a bad one, 
The Officer of the Court charged the Jury with the Indictment in the 

_ uſual Form, and was directed by the Court to take out the five Points 

or Aſſignments of Perjury, and give them to the Jury; which, was 


done. | Y 11 27 abt; 
Wife of the late Lord 4[tham, never had a Child, while 


1. That Mary, 
the Traverſer lived with the Lady Altham. 
2. That Lady Altham never had a Child at Dunmaine, FOE 
3. That there never was a Child chriſtened, or living at Dunmaine, av 
the Child of Lord and Lady Altham, while the Traverſer was at Dur- 
4. That the Traverſer never ſaw a Child in the Hands or Care of Joan 
Lafſan, while the ſaid 2 was at Dunmaine. | lou) 3oys 
5. That Lady Altham did not miſcarty of a Child at Dunmaine. 


Ar. Sol. Gen. (Counſel for the Crown.) May it pleaſe your Lord- 


« ſhips, and you Gentlemen of the Jury, I am of Counſel in this Caſe 


„ for the Crown, againſt the Traverſer Mary Heath, who ſtands in- 
died for wil ſul and corrupt Perjury, a Crime of the deepeſt Dye, on 
the Diſcountenance and due Puniſhment whereof the Lives, Liberties 
and Properties of all Men, nay the very Being of Society depend; for 
no Man's Life, Liberty, or Property can ever be ſafe, if ſuch are either 
countenanced, or eſcape. for want of due Proſecution. And before I 
proceed to ſtate the Caſe, I muſt beg leave, my Lord, firſt to mention, 
that by hurrying on this Trial fo prematurely, in the Abſence of our 
principal Witneſſes, in the Abſence of the Gentlemen who carry on 
the Proſecution, particularly of Mr. Mac Kercher, who has the con- 
ducting of it, who alone is acquainted with the Nature and Strength 
of the 8 and the due Application thereof, and is now detained 
on the other Side of the Water by contrary Winds, we proceed to it 
under manifold and great Diſadvantages: Yet under theſe Circumſtances, 
I make little doubt but we ſhall be able to convi the Traverſer, to the 
Satisfaction of all unprejudiced Perſons, if the Witneſles to be produced 
are able to prove the Matters contained in my Inſtructions. I ſhall 
therefore proceed to ſtate the Caſe as briefly as I can, 1 
* Arthur Annesley, firſt Earl of Angleſea, (ſo created by King Charles 
the Second, with a Limitation to the Heirs Male of his Body) had Iſſue 
five Sons, James his eldeſt, Altham his ſecond, Richard his third, Ar. 
thur his fourth, and Charles his fifth Son. 54 | 5 
The firſt Earl having made very large Acquiſitions, ſufficient to ſu 
port two diſtin Families, procured the Baronage of Aliham for his 2 
cond Son Altham, and his Iſſue Male, with a Remainder over to his 
third Son Richard. TY. 
« As to the Altham Title, 4/tham, the firſt Lord Altham, died without 
Iſſue Male, whereupon that Dignity became veſted in his Brother 
Richard, who had Iſſue Arthur, afterwards Lord A/tham, and Richard 
now in Poſſeſſion of the Angleſea Titles and Eſtates. | 
«© With regard to the eldeſt Branch, James, eldeſt Son of the firſt Earl, 
was, in his Father's Lifetime, married to a Daughter of the Earl of Rut- 
land, on which Marriage, a Settlement was made in common Form, 
and the Eſtates limited to Lord James for Life, Remainder to his firſt 
and other Sons in Tail Male, Remainder to the other Sons of the ſaid 
firſt Earl in Tail Male, Remainder to bis right Heirs, | 
« The ſaid firſt Earl was accordingly ſucceeded, both in the Title and 
Eſtate, by his ſaid eldeſt Son James, who afterwards alſo died, and left 
Iſſue three Sons, 2 2 and Arthur. - $i 
“ James, the eldeſt of theſe, and third Earl of Angliſia, levied Fines 
and ſuffered common Recoveries of his Eſtates, and thereby docked the 
Entail created by his Father's Marriage-ſettlement, and made himſelf 
abſolute Tenant in Fee- ſimple; afterwards he made ſeveral Wills and 
Codicils, and having no Iſſue Male of his own, he thereby limited his 
Eſtates, upon the Failure of Iſſue Male of his Brother Arthur, to go 
to the Alibam Branch. | _— 
« Accordingly it happened that the ſaid Arthur, who was afterwards 
Earl of Angleſca, died in 1737, without Iſſue; ſo that if Arthur Lord 
Altham had been then living, he would undoubtedly have ſucceeded to 
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the Angleſea Honours and Eſtates: But as he happened to die in Vo- 
vember 172), it is indiſputable, that if he had left a Son, ſuch Son 
would have been entitled to thoſe Honours and Eſtates. 5 
« The principal Queſtion therefore at the late Trial at Bar, and the 
« ſingle Queſtion now is, Whether the ſaid Lord Alibam left a Son or 
«© not? 


K bis Laws, and contrary to his Majeſty's Crown and Dignity. . 
Ceurt.] You, Gentlemen of Counſel for the Traverſer, offered Yeſ- 
ad that Mr. Geo/trey's Examination ſhould be read in Evidence againſt 
de | raverſer, and that you would waive ber Right to croſs-examine him ; 
pu muſt admit it now. | 
1 
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| « - Affirmative, and this we ſhall. now endeavour to 2 e | 
„ Already eſtabfiſhed by thefolemn Verdict 1 att hat if reve 


, obs N Whether Mr. 


4 the ladictmeht, and then ſhall proceed to ſhew, chat thoſe Particulars | 


27. . The Trial af Mea Mary H Heath, 


40 «a We that are concerned ſor the Crown, did then # jneain (the 


Gentſemen of the greateſt CharaRters for Integrity, Capatity 15 F or. 


e tunes in this Kingdom. A Verdi&t not precipitately given, but after 


« fourteen Days Attentian and Deliberation, and which thetefore ought | 


te to carry the greateſt Weight. _ 
$00 fad the 5 län, who. ; "BR to be the Son of ir thay Lord them, 


U+ been in the Kingdom, when #rihar Earl £ Auph ghſes died he migh ent 
e have arten bis Kb t, while many of his Witnelſes were livin 

the Facts recent. * he had the Misfortune, Gentlemen, | 

« to be out of the Kingdom, but out of Europe! . 
But 45 we are not at Liberty to lay that Fakt before 0 
tc preſume tb obſerve vpon it any further,” 8 5 
Lord Chief=Toftic, | No ſach © w_h ought to be opened ere 

. © Prove: that the Lord Althani had a So 


Mr. Day.] The Evidence offered by Mr. buli i is quite: e, ; 


«K and wi {hew it to be ſo. 
« My. Recorder.) 1 have a great Regard for whatever Mr. Sulliciter G. 


© gra ſays, but no Fact ſhould be opened to, the ur but what ro- 
neral ſays A pe J Yo. P! | very 009-4 7 


| r. Serj. Marſhall] Did nh and what Conſequence happen from ty 


* perly relates to the Matter of the Indictment.“ 
Curt. ] The Matter of Perju Boo ns in the IndiQment, is the 
4 ſingle Queſtion. before us; what Solliciter mentions might be pro- 


„per to be ew in the Court of Exchequer, in an Action for the Re- 


% covety of the Eſtate, But we are not now to try the Right to an Eſtate, 


e but a ſingle Fact: If Lady Altham had a Child, "Mary Heath is per- 


« jured, and this the Jury afe to try.“ 

„Mr. Archda/e,] (one of the Jury) I apprehend the r beſore us 
is, whether Mary Heath. is petjured or not?” 

„% Court.] Yes, that is the Point, Gentlemen.” 


N 


„Mr. Sollicttor. General.] Mr. Anneſley 8 an Eiedment in the 5 | 
“ Court of Loom pt in order totry his Title to an Effie] in the County | 


«x 2 which Action was rde tried in Michaelmas Term, 
"The was, by the Admiſſion of all 


ames Anneſlty was the Wendt Son of ; Arthur || 
% Lord Altham ? and the ury, who were Gentlemen of undoubted Cre- | | 


40 17 


ſole Queſtion on that Tria 


« dit and Fortune, after fifteen Days Trial and Deliberation, found 
e upon their Oaths, that Mr. Auneſley was the legitimate Son of Arthur 
« Lord Aitham Upod this Trial, 3 
« yerſer, was examined, , as a principal Witneſs, on the Part of the De- 
© fendant the Earl of 43 le 70, and it is for the Eyidence ſhe then ave, 
„that ſhe now ſands ind 
*« eculars': © 
« Firſt, That ſhe facts that Mary Lady Alban, who was Wife of 
* Arthur late Lord Altham, never was with Child, while ſhe Mary H. ah 
« lived with the faid Mary Lad y Altham. | 
« Secondly, That ſhe ſwore, that the ſaid Lady Altham never had a 
« Child at Punmaine in the County of Wexford. 
._ « Thirdly, That ſhe ſwore, that there never was a Child, as the Chila 
« of the Family of Lord and Lady Altbam, either chriſtened or living at 
« Dunmaine Houle in the ſaid County of Wesfard, while ſhe Heath was 
« at Dunmaine. ' © 
„ Fourthly, That the ſwore, the never faw a Child in the Hands or Care 
<< of Jean Laffun, while the ſaid Jean Laffan'was at Dunmaine Houſe. 
« Fifth : 
© of ble at Dunmaine aforeſaid. 
And although it will be enough 880 us to prove Mrs. Heath uilty of 
« Perjury, in any one of the ſaid Points, yet notwithſtanding the great 
« and many Adyantages gained againſt us by our being ſurpriſed, and 
de hurried on to Trial at this Juncture, I doubt not of our being able to 
« convict her of the whole, We ſhall begin, by proving, that Mrs. 
« Heath, at the Trial at Bar, ſwore the ſeveral Particulars mentioned in 


„are falſe.”] 
© Court.) The firſt Aſſignment of Perjury is, that Lady-Althom never was 
with Child while the T raverſer lived with her. 

Mr. Serjeant Mar /ball.] MY Lord, we ſhall firſt produce the Record. 
9 the Trial! in the Court o Exchequer the ſingle Point was, Whether 
the Leſſor of the Plaintiff was the Son of Lady Altham, Wife of Arthur | 
late Lord Altham ? and there was a Verdict found for him. f | 

Mr. Daly. ] We admit the Record,” and we admit Mary Heath was pro- 
duced as a Witneſs upon that Trial, and that ſhe ſwore that Lady Altham 
had not a Child, whilft ſhe the Traverſer lived with her. 

Mr. Serj. Mar ſhall, ] Do you admit the ſeveral Aﬀfignments of Perjury ? | 

Mr. Daly.] We do. | 

Mr. Serj. Alorſpall. ] My Lord, the next Thing that we ſhall lay before | fi 
your Lordſhip is a Perſon | Mrs. Cole] to prove, that after Lady Altham's 
Arrival in this Kingdom, in the Year 1713, ſhe came to the Houſe of Mr. 
Briſcee, in Bride-ftreet, in this City; that after ſtaying there ſome ſhort 
Time, ſhe removed to the Houſe of one Mrs. Vice, in Efx-freet; that 
from thence ſhe went to the late Lord A/tham's Houſe at Dunmaine, in 
the County of Wexford; and it will appear to your Lordſhip and to the 
Gentlemen of the Jury, that at the late Lord Altham's Houfe at Dun- 
maine ſhe was with Child, and did miſcarry of a Child. 

Mr. Day.] We admit, if you pleaſe, that Mrs. Heath came over with 


my Lady Altham in Oftober 1713, and lived with her to her Death in the | 


Year 1729. 
Court.] Gentlemen, call your Witneſſes. 
1. Mrs. HExXRIERNrA Col x. | 
Mr. Serj. Mar ſhall. ] Mrs. Cole, did you know Arthur late Lord Allen 
Mrs. Cole.] Ves, Sir. 
9. Did you know Mary _ Altham, his Lady.---A. Yes. 
At what Time did you fi become acquainted with her ? 
2 Do the Year 1713. 
ou know any Place in the County of Wexford, 3 they 
* WED Ves, at Dunmaine. 
Were you at any Time at that Houſe, and when? A. I was, Sir. 
EZ Can you recollect about what Time, Madam? 
believe it might be about February that my Mother and I went there. 
. In what Year ?-. In the Year 1713. 
Do you know of any remarkable ccident that happened while 


6 % wy as there any, and what Conſequence from "_ Wer 
9 


ou ade. . 
* 'The will fa whe = noms ws of her own" Knowledge, and nothing mon, 


lt Point is neceſſaty for b 


| 9; Where was you at that Time that you was informed ofiet 


a 


rs. Heath, the Tra- | 


ed for Perjury, in the five following Fartie | * 


hat ſhe ſwore; that the laid Lady Altbam never miſcarried | 


17 7 G, 0 { 456 } 
2 Give an Account to the cet and the fury; Shar that 2 


_ Hain 1 * #4. "43 Fer Þ At £23 4442831 a ta ot CA 
A. My Lord m very greut Paſſion one Day, at ſome $a 

ing brou ought to the Table; his Paſſion was Wy on great, and he had 

them never to 2 the Table on an for they were not k 

for modeſt Peopl ; and aH on a ſudd 2 — r a 

27 1 me, * . my Lady into a vielent Fright!) 

| What were they ?=-#. China Saweers, my Lord. | 

wa | 275 Mir ſbull:) Pray, Madam; what happened upon that ore 
ady fell a- trembſing: into a violent F — and Tea 


i 


Lad Wis Exceedingly i in ie Night:: 
Mr. Edu. My Lord; before the — 8 ce, 10 


Mr. Serf. Marſhall. ateyer may be an Inducement to the —_ 


Fro lays eee Busche 
, en Mrs. He 4th Perſon gd 
rs ] fay it om ath the coming to 
ne in Bed with my 3 · [ ere mo 41 7 os 
ourt.] Then you heard Mrs. Ions other- 
e Lord is wn G * 


neſs ?---X. My Mother hey me in the Morning 1 


Court.] Stop you there: "You welt ee what you know your . 
EN hs Pall: }Weil,telt what did happen of your 6 Kos — 
r. Ser Well, t what happen of own whet 

| 4 My Lady. miſcarried, 45 1 underſtand. 477 5 wal recon 
2. From whom were you informed chat wy Lady was fo e? 7 
A. From Mrs. Heath. - 1 ths 


In Bed with my Mother. 
2. What did the fay to your Mother then? Yout 
| 4 She came to the Door, and ſaid, For Gals Sake Ma, recoll 
my Lady is exceedi ingly ill, mate haſte und get up. 
Pray, Madam, do you know what was the Conſequence of a I 
Inne Pay | My Lady miſcarried, as I take it. 


8 


7 Why do you appretiend thatthe miſcarried? „ A008 my Le 
I faw an Abortion in the Baſon the next Day. | | ed on 
Where did you ſee it, een — 4. In wb Lady's Clok, 0 2. 
Who ſhewed it to you? C1 * 

4 believe, u ene as to Ahat Particular 1 cannot be poſi, that th 
Where was 2 Heath at that Time? 9. 
Indeed, I cannot be poſitive as to that; * the was everat np Did th 

Lady's Elbow whenever ſhe was ill. 4 A. 
7 How was ſhe in that Family, a Servatiter Rotation? "5g < 
She was a Servant, I think ; 1 cannot tell whether ſhe Was 2'Re- . | 
lation or not. | $4 


F 


Was ſhe my Lady 's Wien df; Sho area fonient 0p fark, for 


. Had you any and — Diſcourſe with the 1 rener mee Q, | 
125 55 — wy that Time? Fm . 
n cannot charge m Meme with 99 any; we a 
have had ad Diſcourſe about it, * n ingany; 207 K. 5 
715 long was Lady Alibam confined afterwards to her Chambe! I 1 
That is a 8 cannot exactly tell ou. ory —— 
Was ſhe confined to her Chamber after that Accident of the Sawcen? . F 
She was confined to her Chamber; my Lord wanted her down Servant 
Supper that Night, and ſent for her ſeveral imes; and oy" Yue wat 2. I 
up for her, and ſhe was too ill to come dow]n. A. I 
Mr. Recorder.] What Night? | _ 
4. The Night of the Day that the Sawcers were thrown. e I V 
Mr. Serj. Marſball.] You lay, danny that my. LA was confined, I 
pray how long was ſhe confined 9,D 


A. Whether it might be a F ortnight or Three. Weeks, I cannot pa if] 

tively ſay, but ſhe was confined to her Chamber. 

| In what Manner was ſhe confined, in Bed, or up, & how 2x 
She kept her Bed for ſome Time, and fat up in her Chamber 1 

ky Times. 

Py ne give an Account of this Affair to any Body what 


AZ SR 


= 5 this Accident 3 ü 1 1 
ave ſpoke of it frequently, and my Mother has ſpoke of it | D 
To Ne Madam, can you sb t T 
4 Indeed, I believe there is Mr. Monct's Family, that 1 believe an other; 
remember it perfectly well; there is in Gorey ſeveral that may remember I lay wit 
from my ſpeaking-of it before ever this Aﬀair happened. Pr. 
3 here was Mrs. Heath during the Time that. Low Altham was cu Nc 

in her Chamber? 5 W. 

Ar. Recorder. Oh! ſhe ſaid already, that the was about her... . He 

9. Bray M am, did Mrs. Heath know any Thing of that Ma 2. Di 

or not It 
4. She was in the Houſe, ſhe was immediately at her Elbow, ſhe 2. Ho 

the Perſon that came to my Mother. 9. Ho 
Court.] Did you go into my Lady's Room when ſhe called your Mother . I be 

A. Idid not, my Lord, I lay in my Bed. , 9. W. 
own? 


Mr. Serj. Marſhall. ] But the deſired. your Mother to make baſis, i 

that my Lady was n ?--- A. She did, Sir. | 
Jury.] What Time of the Night was it that Mary Heath came to j 

Apartment ?--A. I really cannot recollect. 

2. When was it that Jau went into the Cloſet, and ſaw this Abe 

you mention? 

A. The next Morning about 91 or 10 o' Clock, I believe ; ; to be ce 

I cannot. 

Q: Do you take upon you to ſay, that at the Time when your Ne 

ſhewed you the Abortion, that the Traverſer was in the Cloſet? 

A. I cannot ſay, ſhe might or might not. 

8 Did Mrs. Heath conſtantly attend ny Altham ? 

She did conſtantly. | 
I Did you ever ſee her attend her? 

I have ſeen her, and was often ſent to call her, ; 
Mr. Serj. Marſpall.] When ſhe called your Mother up, did ſhe exp 
any and what Apprehenſion concerning my Lady's Ili neſs ? 

A. I cannot ſay that ſhe expreſſed any at all, only that ſhe faid, 
God"s Sake, Madam, get up, my Lady is exctrdinoly ill. 


I i 
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your Mother and you were there ?- AJ. Yes, I do. | 
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to your Father's Houſe ?--- 4, She came to my Father's Houſe, _ 
. How lon did ſhe continue in your Father's Houſe before Lord Al- 
ham came ?---4. Whether a Month or fix Wecks in Town, before he 
came to Town, I, cannot tell, | | | 

2 Pray, Madam, where was it that my Lord and ſhe firſt met ? 


— 


At my Father's Houſe. 
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_ they or did they not ? for you that remember things ſo well, muſt know 
pe whether they did or no. Did not they lie there the Night they were 
reconciled ?---£. They did, and ſome Nights after. 
. Did not they till rhey left Town ? | 


J. Can you ſay they did not _ there while they ſtaid in Town ? 
* 


1 recollect whether they left your Father's Houſe before they left Town ? 
N A. I do not think that they ſtaid there while they lived in Town, 
that 55 You do not think z. but can you ſay whether they did or not! 
| I tell you, Sir, my Father was uneaſy at their being in his Houſe ; 
my Lord was a Man that had a great many Freaks, and my Father prevail- 
ed on him to take Lod ings. ris ? 

9. And did he take f. AL. eats bins 2 Ld 

A. | think I may ſay it, I am not certain; but I think I may be poſitive 
that they did not . at my Father's Houſe till they went to the Country. 

9. Well, then, Madam, do you recollect their going away from Town ? 
Did the Coach come to your Father's Houſe to carry them away :? 

A. I do not remember, 

2; Were they at your Father's Houſe when they went away? 

Ido not believe they were. . 
), Did the Coach come for them -A. I remember no Coach coming 

1 for them, Indeed I do not remember any Equipage. 
1g my 9, Now, Madam; you fay that your Mother and you went to Dunmaine; 
what Time was it that . and Lady Aitham left this City ? 
might A. I cannot aſcertain the Time of their going. 
9. You did not go with them? -A. I did not. „ 
ber! Y I think you ſaid your Mother and you went to Dunmaine in Febru- 
| ory -A. I believe it was. | 


cers? 2. Pray, Madam, when wy Lady was at your Houſe, did ſhe hire any 
vi to WY Scrvants to go down with her ?---4. I do not remember one. 
weat 9, Do not you remember that ſhe hired one Mrs. Setwright ? x 
A. I remember Mrs. Setwright at Dunmaine, but do not remember my 
WH Lady's hiring a Servant in the Houſe. | 
75 Were you a Goſſip to Mrs. Setwright at Dunmaine ? 
I know ſhe was brought to Bed. 
9. Did you ſtand to the Child ?---A. Indeed I do not remember I did 
if] did, it is more than I know, or can remember. 
9. Was your Mother ſick while you were at Dunmaine ? 
Not to my Knowledge. | 
. You do not remember that neither ?--- AH. Indeed I do not. 
Was ſhe fo ill as to take Vomits there? 
ſoevet « I do not remember any Vomit ſhe took, nor do I remember her to 
have taken two Vomits in all her Life. 
5 Did not you lie with your Mother at Dunůmaine? 
| Part of the Time I was Bed-fellow to Mrs. Heath, and part to my 
e Mother ; for my Father was there for a while, and as ſoon as he went, 
ber I lay with my Mother. 
5 Pray, Madam, did your Father go with you there ? 
No, he did not. | | 
Y Was your Father in the Houſe when theſe Sawcers were throwndown ? 
. He was not, ö 
9. Did that happen before or after he was there ? 
It was after he was there. 
9. How long was you there before your Father came?--A. I cannot tell. 
S How long, a Fortnight ? 
believe we might; more or leſs I cannot tell. 
Y. Was it the Beginning of February, or the Jatter-end, that you went 
down -A. I believe towards the Beginning; I cannot tell. 
NS, | ſee you can tell nothing but one Point. Was it the Beginning, 
the | iddle, or the latter-end of February that you went there! 
A. ] cannot ſay ; but I believe it was in February. | 
9. Well, but Page you now, what Time was it that this Accident of the 
day cers happened ?--- A. I cannot tell whether in March or April. 
9. Which Month was it ?- -A. If I could remember the Day, the 
our, or the Minute, I would tell you. 
2. How long was it before your Father came ?- J. I think it was after. 
S How long did he ſtay there ?---4. He ſtayed but a very ſhort Time. 
Can you lay how long he ſtayed ? | 
Whether a Week or ten Days I cannot ſay. 
75 How long after he went away did it happen ? | 
Y 


% 


I cannot-tell how long. 
Were not you examined in this Cauſe once before; can you recollect 
What Time you fixed then for your going to Dunmains? -A. I cannot tell. 
Vid not you ſay it was in Harch or April? 
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N | know how n in chat Family what the Occa- | 
| SOL neſs was ?---Court.” Suppoſition or Hearſay is nothing. " 
= „ eee 1 ay 5 
1 Recarder. Pray, Madam, do you remember the Time that my Lad 
Ch Mr dich of Ireland, the Month 1 mean ?--- Mrs. Cole. About 7 
I Where did ſhe Jodge when ſhe came to Dublin? Did not ſhe come 


Court.] Did you ay in February or March then, or when? 
A. I cannot tell, my Lord, whether I did or not. (hl 
Mr. Recorder. ] When you were examined on the Trial in the Exches 


quer, did you fay, you went in February, March vr April ? 
A. I faid that my Lady miſcarried in March or April. + i 
I Did not you ſwear that it was in Mareh or April that you went down? 
A. Not to my Knowledge. © Wc 3 | 
9; Why, had not you as good a Knowledge then as now ? 

„IL might; if I ſaid it I miſtook. . © © | n 
2. Pray, Madam, I'd aſk you another Queſtion; you ſay, you miſtook 
if you faid ſo; upon your Oath, how long after you went down was it that 
this Accident happened . N 

A. It was ſome Time after; it either was in March or April, but I be- 
lieve rather it was in April. a hath | 

Court.] You do remember you were examined in the Court of Exche- 
quer; by Virtue of your Oath, did you ſwear then, it was in the Begin= 
my of Spring that you went to Dunmaine e? pat! 

. 1 do ſay, that I believe I ſaid that it was the Spring. 
| 2 Do you call the Month of February Spring ? 

I might miſtake in that. | moo Fred 

Mr. Mac Manus.) My Lord, 1 apprehend it is an improper Queſtion 
to alk a Woman now, what ſhe faid another Day; to examine her at this 

ime to-what ſhe ſwore then. e e 
ry", 1 aſk your Pardon, Mr. Mac Manus, it is very proper. 
Mr. Recorder. ] Recolle& the Time; how ſoon after you got down did 
this Accident happen, for it is a moſt remarkable one, in a Fortnight, or 
three Weeks, or a Month, or how long? | 

A. It was more than a Fortnight, three Weeks, or a Month ; as I take it, 
it was about two Months after we got down. OW 1 

55 Can you recolle& the Month? _ 

_ 4. It might be ſomething more than two Months, I cannot be poſitive. 

Þ And might net it be ſomething leſs ? 

No, I do not think it was. | 

| F Can you recollect the Company there at the Time of this Accident? 
I have endeaveured my Recolſection as much as I could. There 

were four Gentlemen at the Table beſides my Lord, my Lady, my Mo- 
ther and I ; but to tell one of their Names I cannot, and whether dead or 
alive, I do not know. „ | : 

Court.] Was your Father there ?-- 4. No, be was not at the Table. 

Mr. Recorder? Was there any Quarrel between my Lord and my Lady 
at this Time ?- AH. There was none that I know of, for it was the Sawcers 
that occaſioned the Quarrel. | 

D. How were the Company placed at the Table; I ſuppoſe my Lord 
ſat at the lower End of the Table! 


other Side, and I do believe, as well as my Recollection can ſerve, I be- 
lieve my Lord ſat the very next Perſon to me; I am not poſitive, but I 
think he did. | | 
2: Were theſe four Gentlemen that were at Dinner, People of any 
Faſhion ?---F. I ſuppoſe ſome were, and ſome were not 

95 Can you be poſitive whether my Lord ſat next you? 
4. Upon Recollection, I think he did fit next me. 
Court.] Where did my Lady ſit? 
A. At the upper End of the Table, and the Chimney was behind me. 
Mr. Recorder. ] Did you fit the next to her? 
A. I ſat the very next to her. 
Q. On which Hand ?---4. The Right Hand, 

Was your Mother there ?--- A. wy Mother was there, 
I And did you fit on the Right Hand of my Lady? 

] can give you a very good Realon for it. 

O. Tell it.——F. It is, that my Mother had got ſome Cold, and her 
Eyes were weak, and ſhe did not-care to face the Light. 
55 What Room was it you dined in? Deſcribe Dunmaine. 

. I have not been at Dunmaine lately; but however, the Room, as you 
come in at the Street-door, was on the Right Hand; there was a Bed in the 
other Room oppoſite to it. 

O. What was the Uſe of thoſe Sawcers ? 

A. There was ſomething upon every one of them. 

2. How were they brought to the Table ?--- A, They were brought in 
on a Diſh, a Deſert, and thoſe Sawcers were intermixed with ether Things. 

2: What had they upon them? | 

. I believe there were Sweet-meats upon them. 

I: Were you daubed with them when my Lord threw them by you ? 
A. He took them in this Manner, and emptied them all; and as he emp- 
tied them he threw them between my Lady and me, he would empty a Saw- 
cer and throw it, and ſo one after another till he had thrown them all. 
55 W here did he empty them into ? 
In the Diſh that they were ſtanding on. 
I Did he know that my Lady was with Child ? 
I believe he did; and I am pretty ſure he did. 
I And yet he threw thoſe Sawcers directly between you ? 
Sir, my Lord was unaccountable in his Temper. 
Court.] Do you ſay that my Lord knew my Lady was with Child? 
A. Ido believe he did know it. 
I What is your Reaſon for that Belief ? 

. I have no Reaſon, only becauſe of the Abortion. 

95 But had you any Reaſon to believe he knew it before that Time? 

I do ſay thus far, that the very fiſt Words that Mrs. Zeath ſaid to 
my Mother 
Court.] You ate only to ſay what you know yourſelf. 

Mrs. Cole.] I heard my Lord ſay that my Lady was with Child before 
the Accident. 
Mr. Recorder.) Did you hear him ſay ſo?- -A. I did hear him ſay fo. 

And yet he threw the Sawcers in this Manner; how did he throw 
them? -A. My Lady put her Head one Way, and I put my Head the 
other, as they were throwing. 

O. Now, Madam, you ſay you went into the Cloſet the next Morning, 
your Mother carried you there ?---- 4, No, ſhe did not. 
Who carried you there ?---4. I went of myſelf. 


I do not know whether I did or not. 
Vor. IX. 


Du a. 
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J. Was your Mother there ?--- 4, She was in the Cloſet. ü 
3 2. And 


A. My Lady ſat at the upper End, my Mother ſat by her, and I on the 


when I was here clors I was Quits PER TO . 
then ſaid you were. twelve or thirteen :?:: 
ras atk'd my Ages and I 


4 „ 


FA much mote; 


43 termine, „ „ 4 
= D. How old was you at the Time of the Trial; did you not ſay forty- 
1 five or thereabouts? | {ks th at OE SO” ES. 
A. Here is my Age (ſhewing the Paper); I have now got it, and it is 
| vaſtly more, 1 3p; a 8 3 
9. When was you born? 1 r 
- 1 was born in the year 1691, but then I did not knu w. 
Court.] What is your Reaſon for ſaying you were born in the yeat 
1691 — 44 I got my Age out of the Regiſt y. | 
O. What Regiſtry ?: 4. Of St. Nicholas, | 
9, What Pariſh of St. Nicholas F—— A. St. Nicholas, Dublin. 
D. Which, there are two Pariſhes called St. Nicholas? 
This St. Nicholas next us-here.., _ .. 
. Whereabouts is the Church, in what Street ? 
St. Nicholas hereabouts, I do not remember the Street. 
Court.] That is St. Nicholas Within. | | 
Mr. Recorder.) Why then you were twenty-two at that Time? 
Court.] There is ten Years difference, and that is a great while to be 
miſtaken in. PLOT | hy 
Mrs. Cole.] I tell you, that here was the Thing juſt as I was aſked; 
when they aſked me my Age, I ſaid I cannot tell, take ſo many out of ſo 
many, and then you will know; there was ſome of the Lawyers imme- 
diately talking, ſhe's perjured, and that ſtruck me to the Heart, that I 
did not know what I ſaid. _ | 5 TD 
Court.] Were you aſked that Queſtion but once on the Trial, or 
twice, or thrice?  _ | | | 
A4. I know I was aſked it once, and when I was on the Table the laſt 
Time, that was the ſecond Time, I had then recollected myſelf. 
Mr. Recorder.] Was not you aſked how it came that your Mother 
ſhewed you the Abortion when ſo very young 
A. I do not know indeed. Ft 
©. Do you remember when you came to the Age of one-and-twenty ? 
Did you never reckon your Years ?—. I did not, and there was a con- 
{tant Diſpute and Debate what Year I was born. 
8 Were you of Age when you went to Dunmaine ? 
To be ſure I find by this Regiſtry I was. 
©. That is no Evidence; were you one-and-twenty when you went to 
Dunmaine ?— — A. I was to be ſure. | = 
. You ſay it poſitive ?: 4 I do ſay it poſitive. 
7 How came you to miſtake ſo prodigiouſly ? | 
I do believe every one of you may remember that I ſaid, take ſo 
many out of ſo many, and then you may know. 
O. Well, Madam, when your Mother ſhewed you this in the Baſon, 
had it any Figure or Shape? A. It ſeemed to me to have it. 
9. What Figure had it 7— 4. It had Head and Limbs, Sir. 
2; Could you diſtinguiſh them plainly ?—4. It was but very little. 
. Did you take _ examine it ? 
7 I do believe my Mother ſhewed me the Limbs, I did not take it to 
examine it; I looked at it as it lay there. 
J Did your Mother do any more than ſhew it to you as it lay ? 
] do not know but ſhe might, to ſhew the Limbs. 
Q: Did ſhe take it in her Hand ?—F. I do not remember that ſhe did. 
5 Did ſhe ſtir it in the Baſon ? 
A. She might ſtir it with a Feather. | 
9, Did ſhe, or did ſhe not? — H. I cannot ſay. 
J. Had ſhe a Feather in her Hand ?—A. I cannot ſay that ſhe had, 
9, Had it all its Limbs ? 85 
7 I might ſee the Limbs and the large Eyes. 
2; What did you take it to be when you ſaw it firſt ? 
My Mother told me it was an Abortion, 
. That was in the Cloſet ?!!>—4A. In the Cloſet. | 
Ils there a Window in the Cloſet ?—A. There are three Windows. 
V; Did your Mother ſpeak to you about it before you went into the 
Cloſet ? 


A. Before I went into my Lady's Room my Mother told me ſhe had | 

miſcarried. | 
, Was that all ſhe told you ? A. That is all, Sir, 

J. Did your Mother or you go into the Cloſet firlt ? 

Z. When I went into the Cloſet my Mother was there; we went into 
the Room together, and I believe my Mother went into the Cloſet before 
I did. - 

9. Did your Mother ſpeak before ſhe went into the Cloſet about the 
Abertion ? | 

A. I don't recollect; my Mother told me my nord 0 had miſcarried. 

©. But did ſhe tell you of the Abortion before the went in; did ſhe 
ſay that there was one in the Cloſet ?—A. No, ſhe did not. 

. You are ſure it was not before ſhe went in? 
Indeed I really do not know, Sir, ſhe told me there was one, but 
whether before or after I cannot be poſitive. 

©, Did you, when you were formerly examined, ſay it was before or 
after, or that you could not tell. 

A. My Confuſion was ſo great, I did not know what I ſaid. 

Q. Did ſhe, or did fhe not tell you before ſhe went into the Cloſet ? 

4. She told me my Lady had miſcarried before I went in, and when I 
went in I ſaw the Abortion, 


29. The Trial of Mrs. Mary Heath, 


Burton- Hall, 


to her; when ſhe had made her Compliments to my Lady, the Wat 
. followed herr. N p . 55 17 Ne 
2. When, you were aſked before how you came to go into the Cuote, 
did you hot anſwer this, That your Mother told you the Abortich vn 
{ there, before you went ins?s?s 1340 F e 


did ſa we. 1 


know my Mother told me my Lady had miſcarried. 
Pray, Madam, when did you leave Dunmaine? 


A. I believe I did ſay it. But I ſay that T was in that Confuſion whey 
I was here before, that I might; I might miſtake in that, for hot: 
Mortal had ſpokato me what F was. to be examined about; but when! 
came on the Table, I Was in the greateſt Confuſion that any body cou 
poſſibly be. If I did ſay it, it was owing to downright Confuſion, 

Court.] What time did you leave Dunmaine ???? © N 

A. We left it the latter-end of May, or Beginning of June, I cannd 
be poſitive which. 179 ee ee e 

2. That was in the Year 1714? ane 

In 1714, my Lord. | 5 
Mr. Recorder.) When did you come to Town? 
A. We did not come till the latter-end of Juh, 


* 


SS . e 1 * 
for we ſtayed 
Tick ; © I-44 v4 15 


I How long did you ſtay there ? 8 5 NO 
. I cannot tell whether Six Weeks, or how long. e WG 
Recollect as near as you can. N e T 
1 


25 J believe till quite the latter end of 
2, And you came to Town when ? nen 4 a 
A. The latter-end of July, as near as I can recollect it. * 
, When did my Lady come to Town ? Was ſhe in Town when you 
Caine A4. ] 4 not know whether ſhe was or not. . 
2: Did not my Lady and you viſit after? ck WEIL 
A. When I came to Town a Siſter of mine was in the Small-pox, 1 
never had it, and my Mother ſent me out of the Houſe directly, which 
makes me as to any thing after that quite uncertain; and J was not x 
home after in my Father's Houſe till the Year 1718, but with one Re. 
lation or other. ao | 
2. Pray, Madam, when you came to Town, was not the firſt New 
you had of the Death of the Queen ? 
A. I know I was not at my Father's Houſe at the Death of the Queen, 
IJ W here was you then ? 
At Mr. Monc#'s in Datuſan- Street. | 
D. Was not it ſoon after you came to Town that you heard of thy 
Queen's Death? H. It was ſoon after; I believe it was, 
Q. How ſoon after was it that you heard that News? 
A. Indeed I will not be certain, nor cannot. 
8 Was not it the firſt Publick News you heard ? — H. It might. 
| Do you believe it was ?- A. I do believe it was. | 
E Did not you aſcertain your time of coming to Town by that ? 
I believe I did; I do not know whether 1 did or not, but I knoy 
by my Siſter's being in the Small-pox. | 
I Was Lady Altham in Town then ? | | 


Indeed I cannot ſay whether ſhe was or no, for I tell you I left the 
Houſe; my Lady might be in Town and I not know it, for I left the 
Houſe on my Sifter's being ill. mY 
Can you ſay whether ſhe was in Town when you heard of the 
Queen's Death ? | 
A. I cannot tell; but I believe ſhe was not in Town. | "A 
Q.: Pray, Madam, when my Lady came to Town, where did ſhe lodg 
the ſecond time? Did ſhe come ſoon after you? 
A. I faw her in Town to be ſure, but what time of the Year I canndt 
be certain; but I think it was at Mrs. Vice's. | 

A Did not you ſwear upon the laſt Trial that you were poſitive tha 
my Lady went to Vice's after the Reconciliation ? | 
A. I do not know whether it is poſitive or not, or whether I ſwore it 
poſitive or not. 
2. Did not you ſwear it, that they went to Vice's before they went t 
Dunmaine *—— A. I believe I did. 
©. Can you now be poſitive ? 
A. I can fo far, that they ſtayed but a few Days at our Houſe, aul 
did not go from our Houſe to Dunmaine. 
2. How many Days did they ſtay in your Houſe ; was it three, or ten, 
or how many? A. I believe about four or five Days after the Reconcilu- 
tion, indeed I cannot tell. 
I But you are ſure my Lady went to Mrs. Vice's ? 

She went to my Lord's Lodgings, wherever that was, 
I Did you viſit there before ſhe went out of Town ? 

I did fee my Lady once. | 

Was it before or after Chri/tmas that they went to the Country:? 

I believe it was before; I cannot tell. | 
Court.] Did you ever ſee my Lord and Lady at my Lord's Lodging? 
A. I did, my Lord. | | 
©. Did you go there ?—A. I went. 

Where was it they lodged ?—A. It was a Houſe, as near as I cn 
remember, next to the $/ip, at Temple Bar. | 
J When was it that you ſaw them there ? 

It was after the Reconciliation, before they went to the Countij. 
2. Did you viſit them a ſecond time ?—A. I did. 

J Was it at the ſame Houſe? A. To the beſt of my Knowledge it» 
85 Whole Houſe was that? | 

They call it /ice's Houſe, to the beſt of my Knowledge. | 
Mr. Recorder.) Now, Madam, what time of the Year was it you {af 
them the ſecond t me at Vice's, in what Month? Pray recollec}, for cs 
very material, — A. Indeed I cannot tell. 
2. You came to Town you ſay in Fuly, 


4 


and the firſt News you hea 


was the Death of the Queen; was it before or after that you ſaw her the? 


9. What carried you into the Cloſet if you did not know it was there ? 
7 My Mother and I went in ; my Mother was there, and I might go 
I 


A. It was after that 1 ſaw her. 
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(464) 1744 
Hor Jong after A. I cannot fay. 


Was it that Lear? | 0 howgllpt £1. 
I believe it was that Year, but I cannot aſcertain the Month: 


Are vou 

a I was that Year, but I cannot aſcertain what Monthi 
Was Mrs. Setwright at Dunmaine when you were there ? 

9.” What was ſhe there ? A. She was Houſekeeper. 
Did you re —_— — _ 
Ine nothing of Sarab Heecon at all. br * 
3 . 1755 not Ee Fobn Weedon the Coachman's Wiſe 7 J. I nes 
yer knew that ohm M eadon the Coachman was married *till of late. 
2 3 the Coachman there at that time? | 
I. He was there. 
y Who was Houſe-maid there then ?—4. I do not know. 
Do not you remember Nelly Themas ?--- A. No, I do not. 
Do you know Bou the Poſtillion ?--- £. I do not know him. 


ing | 
Baurk carry out 
* TG — but how * ſtayed I cannot tell, 
BE „Where did you go:. To Mr. Boyde's. 
And did not Bourk carry you there? 
J. I do not know who carried me there. 
Was not it one of my Lord's Servants ? 
It was, but which I cannot tell. 1 5 
Ho ſoon after your being at Dunmaine was it, that you went to 


A. ] cannot tell; but it was while I was at Dunmaine. 
How long did;you-ltay at Mr. Bryde's ? 
A. I cannot tell that neither; but I believe a very ſhort Time. 
9. What Beyde was it !——A, Boyd: of Reſtor, 
© Pray, Madam, who was Butler at Dunmaine when you were there? 
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2. Did you know Anthony Dyer pA. No, I did not. 
'9. Who was my Lord's Gentleman? -A. Indeed I cannot tell. 
Had my Lady a Page? — A. Indeed 1 do not know that I ever ſaw 
any thing in the Equipage that was a Page. 

3 Had my Lady a Page or not? 

She might have a Page for aught I know, but I do not remember, 

9, Was this Viſit to Boyde's before or after you ſaw the Abortion ? 

Indeed, I cannot tell. | | 

Were you at Dunmaine in the Month of April ?--- A. I was there. 
J. On St. George's Day ?---A. I cannot tell. | 
3 Were there any Races while you were there 

There might be, bur I cannot tell. 

Was you at any Races with Lady Altham ? 

A. Indeed I do not remember. | we gs 
), Did any Girls run for a Smock there ? Was there a Smock-Race ? 
Tomy 1 e, I never ſaw any ſuch thing in the Country, 

9. Do you know Mr. Mark Whyte ?--- A. Yes, I have ſeen him. 

9. Had you any Diſcourſe with him at any time ?--- 4. Yes, he was at 
Gerey, and we had ſome Diſcourſe, I cannot particularly teli what. 

Cannot you remember what you ſaid to him? 

A. I told him ſome Servants Names that were at Dunmaine; and he aſk- 
ed me if I remembered my Lady to be ever with Child ; I told him I did, 
and that ſhe miſcarried; and his Anſwer was, as to her Miſcarriage we 
do not go upon that, for we do not ſuppoſe my Lady a barren Woman. 
D. Mas that all that paſſed between you ? | 

Mr. Muri Whyte aſked me, if I remembered any of the Servants of 
the Family; I told him I did, and named all I knew. 

Did not you tell him that you'd ſwear for my Lord Angleſca if he 
would renew your Huſband's Leaſe ?--- 4. Indeed I deny it abſolutely. 

9. Did you aſk the Renewal of the Leaſc ? | 

A. Ves; I'll tell you how it was aſked. Mr. Cole had been employed 
for Captain Anneſſey for along time, and had a Promiſe for a Leaſe from 
him long before that; and when Mr. Whyte was ſpoke to upon this former 
Promiſe of this Leaſe, I defired the Captain would make good his Promiſe. 

I Do you know Mr. Frank Anneſley of Ballyſax ? 

A. | have very little Acquaintance with him. 

2. Did not you tell Mr. JYhyte that you could be a very material Wit- 
neſs for my Lord, but that you would not tell him what you could ſay 
"till your Leaſe was renewed ? 

A. I did not, unleſs in this Manner; if the proving a Miicarriage can 
prove of any Service tomy Lord, I can prove the Miſcarriage. 

Crurt.] And did you ſay no more:? 

A. No indeed, I cannot ſay that I did. 

Mr. Recorder.) Had you any Diſcourſe with Mr. Frank Anneſley? 

A. He came one Day to Siſter Briſcoe's Houſe, and wanted to ſpeak to 
her, and ſhe was not ready for going down, and defired that I would ; and 
I went down Stairs to him, and a little while after ſhe came down, and 1 
ſhewed him the Subpæna that | was ſerved with. 

Juy.] Madam, do you recolle& the Night that Mrs. Heath awakened 
jour Mother in order to ſee my Lady: A. I do not, Sir. 

9. Do you remember that ſhe came to awaken her:? | 

] do remember that ſhe came. h 

8 Was there a Light in the Room ?--- 4. There was not. 

. Had Mrs. Heath a Light with her? 

A. She might have a Candle in her Hand. 
| 75 Was there Light or not ? 

There was not, I believe there might be a Fire, 

2. Had ſhe a Candle in her Hand! 


1 #7 


Did not you go abroad and ſtay a Fortnight at Mr. Boyd's Houle, 


ſure/it was'that-Year? See and recollect the Month; if you 


| 


| 
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There might be a Candle, and there might not. 


| I: Was there Light of any Kind in the Room N TUM 


The Reaſon of the Queſtion is this; look at that Woman. 
De Witneſs looks at Mrs, Heath. | 


| 2. Win you ſwear poſitiveſy, that that is the Woman that came ins 


to the Room to call your Mother ? . i. 

A. Mrs. Heath was the Perſon, and I believe that is the ſame. 
5 > How can you tell it was her, when there was no Light? 

I knew her Voice. . 1 
Mr. Recorder.] Did you fee Lady Altbam in Dublin in the Year 1715 ? 
A. I don't think I did; I do not know that I did at all; if fie was ia 

Town I faw her but I cannot tell whether ſhe was or not. 
Court.] Did your Mother ſhew you the Abortion ? 

A. I went into the Cloſet and ſaw it. 

9. Did your Mother call you to ſee it? 

A. I do not know that ſhe did, | 

9: Did ſhe deſire you to look at the Abortion ? 

I do not know that ſhe did. A Ra 3 3 , 
©, When was you married ?---4, I was married in the Lea. 1 
ſhall be next March 14 Years married. 

55 Can you recollect your Age when you were married? 

Indeed I cannot, except I count. | 

: rag , I only aſk, becauſe young Women generally keep Account of 
their Age. d 

Mrs. Cole. Well, I never did, and I tell you the Reaſon, there was a 
conſtant Debate about my Age, the Leaf was torn out of the Bible, 

85 Did you ever ſee an Abortion before that time? 

No, nor for ſome time after. 

Mr. Recorder. ] Did any body attend my Lady on this Miſcarriage ? 

A. I cannot remember one. | 

| Mr. Solicitor.) My Lord, I only beg Leave to make one Obſervation on 
the Examination of this Witneſs; it ſeemed to be apprehended by the 
Court, that. we concerned for the Crown had a mind to lengthen out this 
Trial unneceſſarily ; you will pleaſe to recollect what little time we took 
in the original Examination, and how much the Recordet has ſpent in 
croſs-examining her, and I beg leave to ſay, that he did hot aſk one im- 
proper Queſtion, | | 

Court.] Since you acknowledge he did not aſk one impropet Queſtion, 
you cannot think the time has been taken up unneceſſarily. 

Mr. Solicitor. ] I only mention this, to ſhew how neceſſary it is for us to 
take up as much time in our Examinations, if we find it material, 

Cu d.] You ſhall have all the time you can deſire, to examine any Wite 
neſles that are material. 

N. B. The Examination of Mrs. Cole held from 6 Minutes before 
Nine, to 20 Minutes after Eleven. 

Court] Call your next Witneſs. 

Cryer.] Doctor Jemmat. | 

Mr. Spring. My Lord, I deſire, before Doctor Jemmat comes upon the 
Table, what he is to be examined to may be opened. | 
Mr. Serj. Tiſdal.] My Lord, the next Witneſs we ſhall produce is Doc- 
tor Femmat, a Doctor of Phyſic, who attended Lady Altham in the Year 
1714, at Mrs. Vice's, at the time ſhe was with Child. | 

Doctor SamvuzL JEmmar, * 

Mr. Daly.] I deſire to aſk a previous Queſtion, which is this; Did not 
you make an Affidavit of the Teſtimony you could give in this Cauſe ? 
Dr. Samuel femmat.] Do you mean in this Court, or any other? 

Court.) Before any Perſon ? 
A. Before a Maſter in Chancery I gave in an Examination. 
Mr. Daly. ] Upon what Occaſion, Doctor? 
A. They aſked me what I had to ſay in this Affair, and I told them, 
2. Who aſked you ?---4. One Mr. Cooper, a Maſter in Chancery, 
Court] What Cooper do you mean, Doctor Cooper? 
A. He was a Stranger to me, | 
Where was it that you were examined? 
A. It was in the Queen's County, my Lord. 
5 What time was this? | 

I cannot tell whether in Auguſt, ar September, or Fuly the laſt Veat- 
1 Serj. Tiſdal.] Did you know che late Lord and Lady Altham ? 

I did. | 

. Was you employed in that Family in any Capacity, and what ? 
A. I was employed by Arthur Lord Aitham, as his Phyſician for ſome 
Years, 

2. Pray, Sir, did you ever attend Lady Aliham as a Phyſician ? 
A. 1 did attend her Ladyſhip. : 
Court.] Do you remember when ſhe came from England into this 
Kingdom ? 
A. I did not know when ſhe came firſt, but I think about the latter 


End of November 1714, Lord Altham came to my Houſe in Angleſes Street 


in a Chariot, and deſired I would go with him to ſee my ILady, for he was 
afraid ſhe had a Fever, 
9. And did you go? 

I went in the Chariot with Arthur Lord Altham, to one Mrs. 
Vice's in Ex Street, where they then lodged, 
Mr. Set). Ti/dal.\ And did you vilit my Lady then? 
A. I did, and found her very hot and feveriſh, and [ afked how long ſhe 
had been ſo; and my Lord told me, (for only he, and ſhe and I were in 
the Room) he told me that they had been out late at Night, whether at 


a Ball, or Play, or Muſic- meeting I do not remember, and he was appre- 
henſive my Lady had got cold that way; but I forget whether he ſaid it 
was at a Play, or Concert of Muſic, or any other Diverſion. 


. Pray, Sir, did you preſcribe for her ? | 
. I did; I told her, | thought a little Blood taken away would be pto- 


Indeed I cannot tell, I had been aſleep and ſhe awakened me, and | 
cannot tell. 


per, and a gentle Puke neceſſary ; but her Ladyſhip calling for a Baſon, 


® This Doctor Jemmat was à Gentleman of a Suſſex Family, and in his younger Years, practiſed as a Phyfician in England; but ſome private Affairs calling him over to 
» he met with ſuch Encouragement, as induced him to continue there, and was long ſettled at Dublin, where he was choſen an Honorary Fellow :nd Pre ſident of the 
College of Phyſicians, and attended Lady A/tham in the Winter 1714, when her Ladyſhip was ſuppoled to be with Child, and preſcribed for her; and would have been a 
material Witneſs for Mr. Anne/ley, in the remarkabie Trial 1743, had he been known to him, or Mr. MacKercher, who, in ſome meaſure, conducted the Cauſe; but they not 
Owing of him at that time, were deprived of his Teſtimony; but the Doctor being afterwards found out, came over in 1752, with feveral others to Zn7/and, to be exa- 


mined in relation to the Agi Title and Eſtate. 


He for many years had a Complication of Diſeaſes, and was troubled ſo violently with the Gravel, that he rarcly quitted 


d, or could be moved without exquifite Torture ; nevertheleſs, when he was acquainted with the Conſequence his Teſtimony would be of, he determined, though at 


x Seaſon of the Year, and ſo late in Life, to undertake the Journey. But he died at ; | ung 
*, and retained his Senſes to the laſt, {Ina Letter from Briſtol, dated a Nowember 17 523 printed in the public Papers at that t:me, ] 


Briflo! the ſecond Night after his Landing, in the 78th year ct his Age, November 
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on her; and 
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Child. I afked her Ladyſhip then if ſhe was with Child; the told me ſhe 
had all the Reaſon in the World to believe that ſhe was ſo: I then aſked 
how long, and the faid three'Menths. I aſked ber Ladyſhip upon that, if 
ſhe had been regular; ſhe told me that the had as any Woman living, till 
about three Months before that Time my Lord came for me. Upon which, 
J altered the Preſcription L had before given; and ordered ſuch mild Me- 
dicines, to mitigate the Fever, as might not endanger her Ladyſhip, or 
the Infant within her, | | 1 YT. 
N 2; Ds you remember whether Mrs. Heath lived there with my Lady! 
My Lords and Gentlemen, whenever I was ſent for to any Noble 
Family, or Gentleman's Houſe, my Buſineſs was to attend what I was 
ſent for about, and I never toak Notice of any Servant. 
O. Do you know whether Lady Alrham was with Child then, or not; 
have you any other Reaſons ? e | 1 
A. Upon her telling me this and examining of her, I had Reaſon to be- 
lieve ſhe was; I had breakfaſted with them before, but I found her Coun- 
tenance change, and ſhe had yellow Spots and livid Spots came out by. 
felt her Breaſts, and found they began to grow turgid ; 
upon which, I found that ſhe was with Child, and that made me alter 
the Preſcriptions, that they might not hurt the one or the other. 
I: Do you know whether ſhe went on in her Pregnancy ? | 
. I gave her Directions how to manage herſelf; but her Diſorder be- 
ing what we call a Febris Ephemera, which laſted but three Days, my 
Wife and I dined with them at a third Place, and after Dinner, my Wife, 
who ſaw her Condition, went out with her, and returned again in a few 
Minutes; and my Lady told my Wife 1 4 
Court.) Vou are not to ſay what my Lady told your Wife, but only 
what you know yourſelf of her being with Child. 


Doctor Femmat.] But I ſay, I gave her Directions how to manage her- 


ſelf, and my Lord told me—— 
Court.] Lou are not to ſay what Lord or Lady or any Body told you. 
Do you believe her to have been then with Child ?—F. I do. 
| Mr. Serj. Marſhall.) My Lord, I muſt inſiſt that we have by Law a 
Right to alt that Queſtien ; in the very Chapter of Perjury in Hawkins 
you will ſee it laid down as a Rule, that Hearſay-evidence, that ſerves to 
illuſtrate what is the proper Evidence to be given before the Court, ſhall 
be admitted, ; | 

Court.] Hearſay-evidence may be made uſe of to introduce material 
Evidence, but when a Witneſs has ſaid all that is material, we ſhall not 


admit that. 


Creſi- Examination. 
Mr. Spring.] As well as I recollect, you ſaid, Sir, that Lord Altham 


carried you to fee his Lady? 
A. He called upon me, and I went into the Chariot with him; he did 
not carry me in, I affure you. | | 
: Well, Sir, if he did not carry you, you went with him ?--- 4, I did, 
. You ſaid, I think, that you made an Afﬀidavit before Mr. Cooper, 
to what Purpoſe did you make that Aſſidavit : 
A. I had given in an Examination; I do not know to what Purpoſe, 
: Do you recollect what you have ſaid there with reſpect to the Man- 
ner and Time of attending my Lady Altham ?---A. I believe I might. 
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27. The Trial of Mrs. Mary Heath, © | 


1 thought ſhe had an Tndlination to vomit; but Inſtead of that, the made | A. I did, Sir. 
what the e e Women call, Long Spin, as if ſhe was with 
A 


Where -A. In Stafford-ftreet. . 
9, When did you meet mm there? 2 77 
To the beft of my Knowledge, in and about November, or Begin. 
5125 of December, pins | V > f 

Where did you meet him 
A. In Stafford. ſirtet, at a Jew's Houſe, one Solomon. 
©. Had you any Diſcourſe with him there? ba - 
r. Malone.) My Lord, I object to that as an illegal — 

Mr. Walfþ.] I inſiſt upon it to be a legal Queſtion according to the Ey. 
dence opened, that ſhe was recommended to my Lady by bim; is not it 
proper to aſk what Diſcourſe he had with her on that Ocraſion ? | 
| Mr. Malbne.] It is proper to examine her to that Fact, but they han 
| opened it a great deal 27 3 I | | | OE 

Mr. Walf.] Did you ſee Lady Altbam ? 

A. T had the Honour of ſeeing Lady Altham. © 

Ne On e 1 
l ſaw her firſt at Doctor M aller s at that Time, he was Dodo 
Walker then, and was after knighted in the Duke of Grafton's Time, and 
he ſpoke to me, and recommended me to her Ladyſhip; and faid if I had a 
Mind to nurſe, he would recommend me to a very good one. I made 

very little of it then; I was giving Suck in January to a Child of fix 
Months old. | am £4 | | 
| 85 Did you go to my Lady Altham # | | 

I was three different Times with her; the laſt Time the talked to 

me a good deal about her being with Child; and what Time the reckoned. 
Says ſhe, I am at a Loſs, as I have had ſome Illneſs, how to reckon; and 
then ſhe lifted up her Night-gown, it was of Sattin, with Green Flowen 
in it; and ſhewed me her Bk : Your Ladyſhip, ſays I, ſeems to be a 
big as any Woman gone ſeven Months. | 1 

D. And did ſhe ſay ſhe was 7.—-f. She ſaid, ſhe believed not. 

Jury.] What Time was this 7-4. In January 1714-15: 

Court.] How many Times were you with ay Lady © | 
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A. Three different Times I was with her. . 
F Did the lift up only her Night-gown, or all her Cloaths # 
A. Only her Night-gown. as, 
P What was it you ſaid to her then ? 12 | 
A. I told het that I thought ſhe was as big with Child as any Lady that 
was ſix or ſeven Months gone; and ſhe ſaid herſelf that ſhe was not ſo long 
with Child as ſeven Months. | 

I What were you recommended for to her? -H. A Nurſe. 

By whom -H. By Doctor Walker. pt 
D: A wet Nurſe or dry Nurſe ?. A wet Nurſe, Sir. 
J How came you not to accept of that Nurſing ? | 

As I went there the laſt Time I met two or three Friends, and they 
aſked me where 1 was going; I told them where; ſays one, Moncriefte, 
take my Advice, Lord Altham is a bad Man, you have no Neceſſity, and 
do not engage; and for that Reaſon I went unto her no more, but head 
ſhe went out of Town. | | 
9; What Reaſon had yeu to believe ſhe was with Child? 

By her Appearance and Converſation, and the laying my Hand upeq 
her Belly, I had Reaſon to believe ſhe was with Child. Be 
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Did not you ſay that the Chariot was ſent for you ? 

I believe not; if the Maſter in eg put it down that I was ſent 
for he miſtook me, for I remember that my Lord came for me himſelf ; 
and I will tell you why I remember it. I was then in Mourning for Queen 
Anne, and I had only one Weeper on when he came; and he came into 
the Parlour and ſat by the Fire 'till the other was put on. | 

2. Would you have this underſtood, that if it was mentioned in the 
Afﬀidavit that the Chariot was ſent fer you, it was a Miſtake ? . | 

Court.] He ſays the Maſter was miſtaken. 

Mr. Spring.] Did not you read it before you ſwere it? 

A. I believe I might. 

Mr. Walſh.) Pray, Sir, how long have you been a Phyſician ? 

A. I took my Degree of Doctor of Phyſic in the Year 1711, and I think 
that is about 33 Years; I have been 27 Years a Fellow of the College of 
Phyſicians, and an Honorary Fellow above four Years. ; 

Mr. Spring.] Upon your Oath, Sir, are there any Rules in your Pro- 
feſſion, by which a Pregnancy can be diſcerned from a Tympany, or any 
the like Diſorder ? | 

A. By Virtue of my Oath, that Queſtion would puzzle not only the 
Colleges of Phyſicians of England and Ireland, but the Royal Society too. 

Jury.] Is there ſuch a Thing as a falſe Conception! 

A. Very often, a Mola there is. | | 

There is ſuch a Thing? -A. No Doubt of it. | 
Are the Symptoms the ſame ? Have Women grown big with a falſe 
Conception ?-. They have done it. 

Mr. Walſh.) The next Witneſs that we ſhall produce to your Lordſhip 
is one Hellena Mencrieffe, We produce this Witneſs, to ſhew that in the 
Year 1714, ſhe was recommended by Sir Chamberlaine Walker, a famous 
Man-Midwife of this City, to my Lady Altham, whilſt ſhe lodged at Mrs, 
Vice's, for a Nurſe ; that ſhe was hired and agreed with her Ladyſhip; 
had been ſeveral Times with her on that Occaſion; and will give your 
Lordſhip an Account that my Lady was then with Child, and the Reaſons 
of her Knowledge. 


5 Did not you ſay there that it was in November pA. I ſay ſo now. 


3. HEIIENA MoNCRIEFFE. 


Mr. WWalhh.] Pray, what Buſineſs do you follow ? 
Hel. Moncrieffe.] My Buſineſs is to attend Ladies that lye-in. 
5 How long have you followed that Bulineſs ? 

. Twenty-ſeven Years next March. | 
35 Tell what Ladies you have attended that Way. 

The Honourable Mrs. Mary Moore; Mrs. Ludl:zw, Counſellor Lud- 
loto's Lady, of eight Children; Lady Meuntjey; Lady Antrim; Lord 
B. 1 Family entirely. 

9, Well, did you know Sir Chamberlaine Walker ?. A. Very well. 
9, What Profeſſion did he follow? A. Midwifery, 
Do you remember to have met him in the Year 1714 any where? 


. From theſe Circumſtances, as you are now a Woman of Skill, can 41 

you poſitively ſay ſhe was with Child ? | think it! 
A. Upon uy Word, I do not know either of the Gentlemen, it was mmer 
Mr. Arthur Hill brought me into this by telling it by Accident above two BW: iked me 
Years ago; but upen the Word of a Chriſtian, both by the Judgment that Whwith Ch 


J have had ſince and before, my Lady Altham was as much with Child u .W 
ever I was, and I have had one-and-twenty Children, | 

Mr. Walſb.] Do you know Mrs. Heath? 

A. So far I have recollected, that the laſt Time I breakfafted with my 
Lady, there came in a Gentlewoman they called my Lady's Woman, ſhe 
looked oppoſite to me, and ſhe was a thin-faced black Woman at that 
Time; and there came Mrs. Tilby, a Mantua-maker, an eminent Man- 
tua-maker at that Time, and brought a Gown with her, but whether my 
Lady's or no I cannot tell; but ſhe ſtaid at the Dining-room Door, and 
aſked me what I was doing there. 

2. Tell the Diſcourſe you had with Mrs. Heath.--A. I had none at all. 

Did you ſee her there? 
I ſaw her come to tell the Mantua-maker was come to her Ladyſhip 

I Do you remember what Lady Altham called her ? 

I do not remember upon my Word, I know ſhe was a thin black 
Woman, very ſwarthy, and had black Hair. 

Mr. Beh. J We admit that Mrs. Heath was my Lady's Woman. 

Mr. alſb.] Do you remember on what Oceatog rs. Tilly came? 

A. To alter a Suit of black Silk. 

- To let them out, or take them in? 
I cannot tell that; it was the Queen's Mourning. 

55 How do you know it was Mourning for the Queen? 

A. The Child I was giving ſuck to was born the 20th of July, I hat 
it in een and the Queen died in Augu/t following. 
low many Times did you go to viſit my Lady ? 
. Three different Times in 7 ex-/treet ; the firſt Time ſhe was in- 
diſpoſed, 

85 Every Time that you came there did you ſee this Lady ? ; 

. Never to my Knowledge but once; I had no Reaſon to retain it 


Creſs- Examination. 


Mr. Daly.] You waited of Lady Altham, had you ever ſeen her befor 
that Time? 


A. I had, as 1 had been Woman to Lady Leath, they were intimath 
and J had ſeen her. 

2. Where did you wait on her firſt ? 

A. Firſt I waited on her in Dr. alker's Houſe, in Capel-ftreet. 

2. Wheredid you wait on her at the Time you converſed with ber 
handled her Belly ? | 

A. At Mrs. Vice's, in Efſex-/tregt, 

A. What Year was that in? 

In the Vear 1714. 
2, What Time? 
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Child to Nurſe the nad, and it was my ſecond Child. 
* 744 ſhewed you into my Lady's Room the firſt Time ? 
To the beſt of my Knowledge a Man Servant. | 

i Name him. | | | : 5 g a | 1 | 
indeed 1 cannot. I go very often to Ladies now, and do not know 
ir n x 

"What Sort of Man was he? FO 

He was an elderly Man, I have ſeen bim afterwards. 

What Time was it that Lady Altbam and Lady Louth were intimate, 


i you ſaw her _— 
lt was when. they were in Dublin. 
| Where did Lady Louth lodge? 
che lodged at one Farrel's upon the Quay. 
Did you fee Lady Altbam there? . I did. 
At what Time 14. I cannot recolle& my Lady's Viſitors. 
What Year was i:?--A. To the beſt of my Knowledge, it was 1713. 
F. Pray, how often did you ſee her there ? | 
7 I believe three or four or five Times, I know they were very inti- 


* 


nate. | a a | 
5 Was there any Servant of my Lady's preſent, when you were in 
uc Room and handled her Belly? : 


N A. I cannot tell; there was no Servant, it is not common now, and let 
d lone at that Time: Yes, there was a Woman that went with me, and ſhe 
4 yas by. | | ; t | 

le 9. Was ſhe preſent ? A. She was. 

x 


9. Had ſhe any Trade or Calling ? 
55 She was a creditable Man's Wife. 
Did ſhe underſtand Midwifery ?- A. She did not, 
And though it is not common for a Servant to ſee her Lady's Belly 
andled, yet a Lady that went with you was preſent, you ſay ? 
A. Yes, the was. 
Can you recolle& what Time of the Year 1713 it was you ſaw my 
ady Altham at Lady Louth's ?!—— f. I cannot indeed. 
Was it in Summer? | 
believe it might be in Summer; I am not poſitive as to that 
, What was the Woman's Name that was preſent with you when 
you handled my Lady's Belly ?— A. Her Name was Claſſon. 
2 But you do not know the Servant that ſhewed you up Stairs ? 


Indeed I do not. 
. And none were preſent ? A. None that I ſaw. | 
7 Do you know any Perſon in the Houſe that has ſeen you there? 
J. Mrs. Vice's Servant ſaw me there. 
ng What was her Name ?——F. Her Name was Peggy. 
J. Did Mrs. Vice ſee you there? | 
A, She did; I ſat half an Hour in her Room. 
5 Had ſhe any Children ?——F. I think a Girl or two. 


R BS 


J. You ſaw her Daughter? 
| A. | believeſo; they were little, and her Children. 
/ 9, Upon your Oath, did you ſee Lady Altham before Michaelmas 1713 


fe, A. I cannot tell, becauſe it was no way material to me to recollect that. 
ind . When did you leave Lady Louth ? A. In the Year 1713. 
ard > About what Time? 
. I believe it might be February, for I lay-in of my firſt Child in 
F. lruary. 


00 O: Did you make any Affidavit concerning this Affair ?---Z. Yes, Sir. 
Y Before whom ? Es 

. I was brought by a Gentleman to EH. Strect to a Commiſſion, I 
think it was, for I know nothing about it: I think about two Years laſt 
was WW: ummer Mr. Arthur Hill began a Diſcourſe about this Mr. Aunesley. He 
two WH: {ked me if ever I ſaw my Lady Altham; I told him I did, and ſaw her 
hat with Child, and he told it to ſomebody that ſent for me. 
E 55 What Age were you in 1713 

. I was born the 12th of Mir, 1688. 


55 Was not it in Summer before that that you left my Lady Louth? 

my . No, Sir, it was in February. 

ſhe 9. Did not you ſay it was in har? 

that A ſay, that it was in Summer that my Lady Altham viſited Lady 
lan- oth, | | 

m Court.] You have attended a great many Women, pray, can you tell 


be Diftcrence between a falſe Conception and a real one ? 

A. Yes, Sir, by the Converſation of the Woman, 

5 But can you any otherwiſe ? 

No, really, but by Diſcourſe. 
hips Did you feel the Child ſtir ? 
No, really, my Lord, I did not; but I remember my Lady, when 
lack WW faid, ſhe ſeemed to be ſeven Months with Child, ſaid, No, ſhe was not. 
5 What Child was you nurſing at that Time? 

My ſecond Child J nurſed then. 


ON 
e? Jury.) You ſay, Madam, that when you waited upon Lady Altham, 


e told you ſne was gone about ſeven Months? A. I told her ſo. 
9, How came you to tell her ſo? 

A. Becauſe ſhe aſked me the Queſtion ; ſhe told me ſhe had ſome Illneſs, 
nd could not tell how to reckon, but ſaid ſhe found herſelf very big and 
neaſy ; I ſaid ſhe ſeemed about ſix or ſeven Months gone with Child. 

Q; But why ſhould ſhe aſk you, if ſhe could not tell herſelf? 
ig. are a great many Queſtions aſked by Ladies, when they are 
mth Child. | 

| 9, You were unexperienced then. Was your Hand upon her naked 
gel)? . No, above her under-Petticoat. 

Y, I think you faid you felt nothing ſtir ?—A. I never ſaid I did. 


* 


Y. What was the Occaſion of putting your Hand upon her Cloaths ? 
| Jo judge by her Bulk; it is a mighty common Thing. 
for L. You were at Mrs. Vice's? A. I was, | 

S, You ſay you ſat there above an Hour? A. I ſaid half an Hour. 
mat L. Did you ſee any of her Children f—AM. I think I ſaw Children. 

9, What were they ? A. It was a Girl. | 

How old might it be ? 

Why indeed very little, about five or fix Years old; I do not krow 
Sther they were hers or the Neighbours Children, but they came into 
r Room. 


Mr. Da! g 2 
ih 1% .] How long have you been a Nurſe ? 
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Count. ] Do you know whether you would k n] my Lady's Woman now? 


Witneſs looks at Mrs. Heath, and ſays, I cannot ſay that I have any 
Knowledge of the Gentlewoman's Face at all; the Woman then 
was a thin, ſwarthy Woman with black Hair: | 

| 41. Mrs. MakGARET BusHk | 
Mr Harward.] We call this Witneſs, my Lord, to the ſame Purpoſe ; 
e was an intimate Acquaintance of my Lady Altbam, and will prove that 
ſhe was with Child, and afterwards was delivered of a Child: 

I: Pray, Madam, did you know my Lady A/tham ? 

rs. Margaret Buſbe.] 1 did 3 I was acquainted with her. 
Pray, Madam, did you ever ſee her at New R;? A. I did. 
When you ſaw her at New-Roſs, in what Condition was ſhe? 

. She ſeemed to be with Child, pretty big. a 

Was this, Madam, at Net- K? A. At New-Reoſs. 6 
Pray, Madam, did you ſee her but once there, or more frequent! p 


I ſaw Lady Altham three Times at New-Roſs, to the beſt of my Me- 


mory. 
4 Pray, Madam, in what Vear, or about what Time was it that you 
ſaw her there? 


A. To the beſt of my Recollection and Memory, it was February, in the 


Vear 1 | cy 5s 

A. Have you _ particular Reaſons that induce you to recollect that 
it was about that I ime ? | 

A. Yes; I was at that Side of the Country till a little before Chri/tmas 
that Year, It was about half a Year after the Death of Queen Anne, they 
were all in Mourning when J viſited her, exceptone or two that went out, 
and I do not know whether they were in Mourning or no; and I do be- 
lieve it was for Queen Anne. | 

2. Pray, Madam, did this Lady ſtay for any Time at Roſs, or go any 
where elſe ? 

A. The Day I viſited her I ſaw her twice then, firſt at Captain Butler's ; 
there Mrs. Butler introduced me to Lady Altham. 

Where did Captain Butler live: 4, He lived in Roſs. 
Where did you ſee my Lady next:? 

1 A Day or two after I viſited my Lady at her own Lodgings in 

2 

2. Pray, Madam, did ſhe continue for any Time there, or did ſhe 
leave it ſoon after? 

A. The Day I viſited her, ſhe talkedof going out of Town next Morning. 

Court.] Did ſhe go? | 


A. I do not know, I left the Town in a few Days myſelf, and did not 


ſce her in Roſs after. 

Mr. Harward.) How ſoon did you return to New-Rofſs ? 

A. I was frequently there to and fro, for I lived at my Father's within 
three Miles of it, and I cannot tell how ſoon; but I am ſure towards the 
latter end of the Month of April, and to the beſt of my Memory, either 
the Saturday in Ea/ler Week, or early the next Week it was, that I went 
there, | 

9. Pray, Madam, recollect whether this Lady was a Lady far gone 
with Child, or was early in her Pregnancy. 

A. She looked big, and that is all the Memory I know of it, and I 
aſked her no Queſtions. 

2, Did not you inquire about her being with Child ? 

A. Several Gentlemen were by, and I did not think it preper, 

V: Do you know of her being delivered of that big Belly ? 

I was at my Father's, and ſome of his Servants went to Tovn 

Court.] You muſt only ſpeak from your own Knowledge, Madam, not 
what you heard ſrom any body. | 

Mrs. Buſbe.] I wiſhed my Lord Joy of that Child on the Quay of Roſs, 

Mr. 2 That is nothing. 

Mrs. Buſbe.] I know nothing more of myſelf, but they both told me ſo. 

Court.] Madam, you come here to declare the Truth, the whole Truth, 
and nothing but the Truth; and if you ſwear to what you heard from 
other "v4 4 you may ſwear falſe, for they might deceive you. 

Mrs. Buſbe.] I may be deceived, but I will ſwear the Truth, and no- 
thing but what I know. 

Mr. Harward.] I ſhall put to her a legal Queſtion. Pray, Madam, 
you ſay you ſaw her big-bcllied, did you ever ſce her afterwards when ſhe 
wanted that big Belly ?—— A. I did. 

Court.] How ſoon after? 

A. To the beſt of my Recollection, I will not be poſitive, T ſaw her 
here in Dublin towards the latter end of the Month of Zune that Year, 

9, What Year?—— 4. In June 1715. 

V In Tune 1715 ? . 

To the beit of my RecolleCtion, about the latter end of June, in the 
Year 1715. 

Mr, N How did ſhe appear then, was ſhe with Child or not? 

A. She was very flender, and looked pale when I ſaw her. 

. Give an Account of what happened when you ſaw her in Dublin ? 

I went to viſit her; I was juſt upon leaving Town, and thought 
proper to viſit her before | went; I found her undreſſed, and ſhe told me 
ſhe had been buſy packing up into the Country, and was going to Dun- 
maine. It is to no Purpoſe, I find, to ny you what ſhe told me. 

Mr. Harward.] The Nature of all Evidence muſt be to diſcover the 
Truth, and there is no Way of coming at the Truth but by the effential 
and circumſtantial Parts of every Fact ; ſhe now ſays ſhe viſited my Lady 
Altham in Dublin, | 

Court.] That is material, 

Mr. Harward.} I aſk her then, my Lord, whether Lady Aubam gave 
any Account of what became of that big Belly of her's? I have a Right, 
I think, to know that; or otherwiſe our Ears are to be ſhut againſt the 
Truth. 

Court.] If you were upon à Trial of who was Heir to the Eſtate, your? 
Queſtion would be proper; but in a Caſe of Perjury, your Queſtior: is | 
not proper, for what Lady Altham ſays is no Evidence for or againt th: 
T raverſer. | 

Mr. Harward.] I would always be in your Lordſhip's Judgment about 
the Legality of any Queſtion, but I beg Leave to mention what I under- 
ſtand I have a Right to inſiſt on; I humbly apprehend I have a Right to 
introduce the material Part of Evidence by every Thing that precedes it 


30 Court.] 
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(469) 27 
|  Tourt,] You have the material Part of your Evidetice al 
neſs ſays ſhe ſaw Lady Althem big-bellied at R, and ſoon 
without a big Belly'; that is all ſhe knows, or has to ſay that is material ; 
if war þ Atham told a thouſand People ſhe had à Child, that's no Evidence 
again | e 15 


Mrs. Heath. © | 
Mr. Harward.] What do you apprehend became of that big Belly? 
Mr. Daly] My Lord, I muſt inſiſt upon it, that the Witneſs's Appre- 
$ are no Evidence. | Fund's 25 | 
Mr. Howard.] I am pretty confident I cannot be miſtaken in this Point, 

I have a Right to have the Apprehenſions of every body, on Oath. - 

Court. | I beg your Pardon, Mr. Harward, ſhew your Authority, 

Mr. Harward.) I will, my Lord: 1 dey vero tay it down as an eſta- 
bliſhed Rule, ſince I am called upon, and I hope they will indulge me to 
give Account of myſelf, My Lord, I lay down this as a Rule of Evidence, 
that in all Crimes whatever, the Apprehenſions of a Witneſs are admitted 
as Evidence; ſuppoſe if a Man was indicted for Murder, and a Witneſs 
againſt him gave account of Facts that he had ſeen concerning that 

urder, it is every Day's Experience to aſk that Witneſs what he appre- 
his is the Law, and I muſt humbly —_ 
„ he is 


* 


hended upon thoſe Facts. 
it to be ſo, that when a Witneſs gives account of particular Fa 


aſked what he apprehended upon thoſe Facts; but he cannot tell what he | 


apprehended, unleſs he lays Facts before you, which are the Ground of 
that Apprehenſion. | | | C:; 

Mr. Recorder. ] It is the firſt time that ever I heard that a Man is ſaid 

in a Court of Law to be examined to his Apprehenſion of Facts by the 
Proſecutors of a criminal Cauſe; the Plaintiff can never aſk Belief or 
Apprehenſion; I may, but you cannot. 

Court.) I ſee the Doctrine, and whither it tends; I tell you how I ap- 
prehend the Law to be, and to be very clear in the Point, The Appre- 
henſion of a Witneſs is aſked, where no other Evidence can be had in 
capital Caſes; as where a Witneſs is produced to prove a Wound 2 
he is aſked whether he apprehends that Wound was the Cauſe of Death. 
That muſt be aſked, for he cannot tell otherwiſe. It is the beſt Evidence 
that can be had in that Caſe. But as to a Fact, if you make the Appre- 
henſion of a Witneſs neceſſary, it takes away all Proof of Fact. 

Mr. Harward.] Then I underſtand I am not to aſk her any thing con- 
cerning this big Belly. | 

Court.] Yes, if ſhe knows any thing of it, you may aſk her. 

Mr. Harward.] Aye, but not from Lady Altham. 

Court.] No, not as to that. 

Mr. Harward.] Since I am debarred of aſking that Queſtion, I hope 
1 ſhall have better Luck in the next. 

9. Pray, Madam, what was the common Reputation of the Country 
concerning Lady Altham's being brought-to-bed ? 

Mr. Smith.] I object to that Gueſtion, my Lord. 

Court.] You have much more Reaſon to object to that, after what I 
have juſt now ſaid. | 
Mr. Haruard.] I acquieſce alſo in that, becauſe that will ſettle what 
hereafter will be a very great Debate, when theſe Gentlemen come to pro- 
duce their Witneſſes. 

Court.] The Reputation of the Country is not Evidence here. You 
lay down your Rules too large, Mr. Harward. 

Court.) Pray, Madam, where in Dublin did you viſit Lady Altham ? 

A. At whoſe Houſe I do not know, for I never was there but once; the 
Chairmen knew where ſhe lodged, and carried me there; and I did not 
know the Name of the People where they lodged ; it was in Efſex-Street 1 
know, a little beyond the Poſt-Office ; — that and Fleet-/treet, to 

the beſt of my Knowledge. 

Mr. Harward.] Do 2 know, Madam, whether there were any Pre- 
parations made for her Lying - in? | 

A. I know, when I was in Roſs, the Midwife that was ſaid to lay Lady 
Altham, came to the Houſe where ſhe lodged, and ſent out ſome Wines 


to my Lad 
y Alibam? 


—— 


8 


. | | 
Court.] 5⁰ you know that theſe Wines went out to Lad 


A. Indeed I did not ſend out the Wines myſelf. 


Creſi-Examination. 
8 8 ring. Pray, Madam, You ſaid you ſaw my Lady Altham at Roſs ? 
A. I did, Sir. | | 


8 I think you ſay it was in the Year 1714 or 1715 
In 1714-15, in February! firſt ſaw her. 
©. Where did ſhe lodge then?---At Mr. Samuel Stephens's. 
2 How long did ſhe remain in that Town during that Time? 
. I cannot tell, for I do not know whether ſhe or I went away firſt. 
J 5 you know one Mrs. Butler, that lives on the Quay in this Town? 
I do Q 


| 


| 


Had you any Converſation with her? | | 
r. Serjeant Marſhall.) My Lord, I muſt object to that Queſtion. 

Court.) What the Witneſs has ſaid to any body is Evidence againſt her 
on Croſs-examination ; but not what others have told her. 

Mrs. Buſbe.] There was ſome Converſation. 

9. What did you tell this Miſs Butler in relation to Lady Altham's 
Having or not having a Child ? 

A. I tell you what I ſaid on that Head. I told her that upon Inquiry 
aſter this Child, ſome Years after my Lord and Lady parted. I was told 
it was dead, and never hearing any thing to the contrary that could con- 
ince me, I always thought he was dead. | 

I; Did you never tell her, upon your Oath, that Lady Autbam had had 
o Chi | 

A. I never did; but I told her that I was a good while before I could | 
think, after Mr. Anne/ley's coming over, that he was my Lady Altham's Child. 

Court.] Gentlemen, call your next Witneſs. 

Mr. Robins.) My Lord, the next Witneſs we produce is Alice Betts, 
to prove Lady Altham was with Child, and the Traverſer's whole Account 
to her of her being with Child. 

5. ALice BETrTs. 

Court.] Was you examined on the former Trial? 

Alice Beits.] Yes, I was. 

Mr. Robins.) Did you know Arthur Lord Aitham ?--- A. Yes, I did. 

O. And Lady Altham his Wife -A. Yes, Sir. 

Do you know any thing of my Lady's being with Child? 
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Mary Heath, 
A. Why, I went to ſee my Lady at Mrs. Vice's in E 
Lord met me and clapp'd me on my Back, and ſaid, By 
is with Child, 

What do 
with Child? 
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you know of your own Knowledge concern ace: ing ber ey 


Poo: ESR 


tell 


A. I know, by ſecing of her with Child, and that is all I can 
| ſeeing of her big, and joked with her, and wiſhed her much Joy, and N a 
did not deny it. n 


— 


r 


55 Do you know Mrs. Heatbꝰ? bg 
I knew Mrs. Heath that waited on my Lady, but I cannot tell 
this Diſtance whether it be her; I am near-fighted. The Witneg, v 
nearer to her, and ſays] I think it is her, to the beſt of my Knowles 


S8 


| I Had you any Diſcourſe with her about my Lady? Tell when and whey th 
L uſed to Joke with her about my Lady's being with Child at Ma 


4 


Vite's. Is 
. B. When? A. In November, and after. 

In what {ſh - A. In Roe 1714 · 1 
Was it before or after Queen Anne died 7A. r the . 
. What did ſhe ſay? 8 8 Wendy 
. We uſed to be talking and joking that Way, we were glad m 
was with Child; but I never uſed to aſk Mrs. Heath ſeriouſly 
It is no more than Jeſt. By 

. Do you know any thing more of this Matter ? 

M Lad came one Day to our Houle. | 

, Whoſe Houſe was that !- J. Captain Brifcoe's. 

Was you Servant there? 


y 
3 


AD Ad AS thi 9 has hole 


A. I waited on Mrs. Briſcoe. And my Lord and Lady had a fi ; 
Falling-out, and ſhe came in a little Pet to our Houſe, and went into Ma 7 
Briſcoe's Room and cried ; ſhe cried moſt terribly; and a little after i 
Heath came in with a blue Box in her Hand with my Lady's Head-cloathy, w_ 

for my Lady came undreſſed in a long ſcarlet Cloak; and I helped Ma 75 
Heath to dreſs and undreſs her, and ſhe had a long Silk Coat upon her, Br 10 


9. What were the Words Mrs. Heath ſaid about 
with Child? 

A. I cannot remember the 
were jeſting in a little way. : 

9. How? — 

A. Why, we were pleaſed to ſee that my Lady was with Child j Mn, 
Heath knows it herſelf; Mrs. Heath knew me mighty well, we were i 
timately acquainted, and always in my Lady's Room together, drefling a 
undreſſing her together, and I attended my Lady with her very often. 

Did Mrs. Heath ever tell you that my Lady was not with Child? 
. No, ſhedid not, for I never asked her ſuch a Queſtion. 
2, What did ſhe, from her Diſcourſe to you, appear to think of my Lady? 


The een objefted to. 
Court.) Had you any other Diſcourſe with her, about my Lady's bein 
with Child ? | | 1 


A. No, indeed. 

Mr. Robint.] Can you remember the Words Mrs. Heath ſpoke to you? 

A. I cannot remember the Words; but we uſed to joke with my Lady: 
little common way of talking that way with my Lady; and Mrs. Heal 


my Lady's bein 
particular Words, any more than that u 


and | went once to the Change to buy Muſlin together, and there m T ; 
were talking of my Lady ; and Mrs. 1 very well of an Aﬀai 1 
that happened to her and me there. 5 * 
2. What do you know of Mrs. Heath's Knowledge about my Lady ? 
being with Child ? | . 
A. I have no more to ſay than that. Thr 
75 What is that ? | 4 £ 
That ſhe did know that my Lady was with Child. = 
I How do you know ſhe knew it ? le Ne p 
Becauſe we joked about it, and we were praiſing my Lady, as iti M 
the way of Waiting-maids to pleaſe their Ladies oftentimes : indeed it is A 80 
Court.) My Lady, you ſay, was in Bride-/treet, at Mr. Briſcoe's, vba * 
you dreſſed her? Au 
A. It was there my Lady was dreſſed. e 
. You ſay that ſhe was dreſſed there; did ſhe lodge there then? 4 N 
No, at Mrs. Vice's, ſhe came there in a Pet, becauſe ſhe had a Falling Or ang 
out with my Lord ; ſhe called Mr. Briſcoe Father, and came to him wid 1 Mr. 
all her Grievances. "Re 
How did ſhe come there? 1 
In a long Velvet Hood and ſcarlet Cloak, Mrs. Heath came with ti g D 
Box, alittle blue Band- box. 1 8 
95 And was it there that this Jeſting with her was ? e 
There and at Mrs. Vice's too. | | | | M 
Mr. Robins.) Did you make any Obſervations about my Lady's Size! I A 
A. She was a middling Woman, full-breaſted here, and ſwarthy. 0 
I How did her Belly appear ? 5 
As a Woman with Child, and it was very eaſily ſeen. Fs 
. That was in November you ſaw her ? F, RY, 
It was, when my Lord told me ſhe was with Child; I ſaw it they Mr. K 
and I ſaw her all the time ſhe was in Dublin. A 1 
Court.] Was ſhe a broad Woman ? | wy 
A. She was a full-made Woman, very full-breaſted and high-hipp's 5 1 
Mr. Robins. | Did her Belly alter ? 9 W 
A. I never obſerved any way, but that ſhe was growing big. 4. Tu 
C:urt.) How ſoon did you fee her again after ſhe went from Dublin? N vy 
A. Never again. Di. 
8 How long did ſhe ſtay in Town from the firſt time you ſaw her! Th 
. I believe juſt before Chri/tmas, or after, ſhe went out of Town. ¶ but the w 
2 Can you tell how long after you firſt ſaw her, it was that ſhes Di, 
in Town? A. I cannot indeed, She 
Can you name the particular Times you ſaw her ?—, I cannot. . W. 
r. Robins.) Did you ever ſee my Lady undreſs'd ? i Vo 
A. Twenty times, dreſſed and undreſſed. 9. As 
. Who uſed to dreſs and undreis her ? Py Yes 


Mrs. Heath, and I with her, when ſhe lodged at Captain Bri/cat'sfirk 
35 How did my Lady's Belly increaſe ? 
That is a thing impoliible for me to tell. 
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W Croſs-E xamination.. 


: | obſerye 2 Difference 2 8 
& $ N Fa, that the rather grew bigger than otherwiſe. 


4 In the Year 1713, I believe in Oclober. 
"When did ſhe go away from Briſcoe's ? 


J 1 think ſhe went to the Country with my Lord juſt before or juſt 
h fler Cbriſimat, I cannot tell exactly, in the Year 1713. Ap 
n unt 


9. New I aſk you, did _— from Briſcoe's to the 
Do, ſhedidnor; they went fro 


Houſe was too little, and my Lord had a vaſt Number of People after him. 


. itſelf. 
5 Did chey fay'two or three Days?=-#. Todor three to be ſure they did. 
la And they went from your Houſe to Fice's? | 
They went to Mrs. Fice's. 
When did my Lady return again to Dublin? 
7 She came up the latter end of the Summer. 
id H. What do you call the latter end of the dummer? 
My Lady was in Dablin at Auguſt 1714, when the Queen died. 
a „Did you ever dreſs, = Lady but at Captain Briſcoe's f 
ti 4 | never did at Mrs. Vice's. | 


But at Briſcoe's you did? 
7 I dreſſed her after ſhe left Captain Briſcoe's. 


e had a Pique. 
Never but that time?--- 4. That was the time. 
itth . And you did not undreſs her at Vices t 
Un. I 'was then but a Stranger; when I went to Mrs. Vic's it was only 
Mrs to viſit her. | 
the, 9. Did you ever dreſs or undreſs her at Mrs. Vice's ?--- 4 I never did. 
Vn. Court.] 1 thought you ſaid you dreſſed her twenty times at Captain 
Ta Briſcoe's A. Yes, and fo I did. 
elny When was that? -A. That was ſome time before Chri/tmas, in ſhort 
dirty Days; for before we had done Dinner it would be Night, 
tm 2 ecorder.] So that the time you drefled and undreſſed her was about 
Cbriſimas pA. I cannot juſtly tell the Month; it was in the ſhort dirty Days. 
7 But was it in December? | Ws 
Mn, J cannot tell the Month. Is not it a long time to remember 30 Years? 
e its Was it after the Quarrel that my Lady came to Mr. Briſcoss Houſe ? 


It was. 
9, When did that happen? | 
oh Before or after Che mas, I cannot tell the time. 
Do you know the Reaſon of that Quarrel ? 
ach? My Lord gave her a Slap on the Face; Mrs. Heath knows. 
Was * ?---4. No; but my Lady ſaid ſo. 
"= 5 How long then did my Lady ſtay in Town ? 
She went out of Town in the Year 1713, before Chri/tmas. 
When did ſhe leave Town the ſecond time? 
7 Either juſt before or after Chriſimas ſhe went from Mrs. Vice's to 
ady; Dunmaine, and I never heard of her ſince till now lately. 
9; Did you ever ſpeak to Mrs. Heath about this big Belly ? 
1 Nothing but what I told you, I never aſked her ſeriouſly, 
tar . Did you ever put the Queſtion to her, whether my Lady was with 
Child or not ?--- A. No, I did not aſk her ſeriouſly about it. 
ady' I Had you no other Diſcourſe about it ? 
We had none but what I told you, and that was joking ; telling 
and pleaſing my _ that ſhe was with Child ; and Mrs. Heath and 1 
laughing, and pleaſed it was ſo. 
ourt.] Did you ever ſee my Lady after ſhe went into the Country the 
( econd time ?--- 4. Never after; and that was the Year 1714. 
LEY Mr. Recorder.) You ſay my Lady came to Town in Augu/t ? 
5 A. She was in Town in Augu/t. 


vba Did you ſee her in Auguſt? -A. I cannot be pofitive to the Month. 
When you ſaw her in November was her Belly big ?- A. Not very big. 
Court.] Had you had a Child at that time ? | 
A. No, but I was with Child, for I was married the 24th of Auguſt, and 
ling quicken'd at that very time, and that makes me remember November. 


vid Mr. Recorder.) Was my Lady's being with Child ſo viſible in Novem- 
ber, that any body might know ſhe was with Child ? 
3 A. Indeed I believe ſo; I ſaw it, I know. | 
th 3: Did Miſs Henrietta Briſcoe viſit my Lady at this time, in November? 
I believe ſo, I know ſhe came home before then, and the Small-pox 
was at our Houſe, and ſhe left the Houſe. | 
55 What ſort of Girl was Mrs. Cole then? 
A pretty young Lady of a good Size. 
What dize ?--- 4. Not ſo bis or tall as ſhe is now. 
Did ſhe grow much afterwards ?---A. To be ſure ſhe did. 
I aſk you again, did not ſhe grow much after ?--- #. She did. 
Court. as you a Servant in the ſame Houſe with her? -A. I was. 
then Mr. Recorder.} What Age might ſhe be then? 
A. I cannot juſtly tell you, ſhe was not at her full Growth. 
About x os Age do you think ſhe was ? 
I cannot tell. How can!] tell! 
Was ſhe thirteen, or fourteen, or twenty? 
, J_ no, ſhe was not twenty. 


15 Was ſhe fourteen ?---A. Yes, to be ſure ſhe was. 

Did Mrs. Cole viſit my Lady at that time ? 
1 They all viſited her, and my IL. ady came conſtantly to our Houſe; 
" but ſhe was at her Aunt Monc#'s at the Green, becauſe of the Small-pox. 


3 Did ſhe ſtay there all the time my Lady was in Town? 

. She uſed to come now and then. 

5 Was my Lord Altham in Town in Auguft 1714? 
Ves, he was along with my Lady. 

9. And was he here in November? 

4, Yes, he was in November; it was in November I ſaw him. 


Yet; r 1 — g * — 4 1 0 


Mr. Ricorder.] When did my Lady come to Captain Briſcoe's firſt? | 


"LR 
m Captain Briſcee's to Mrs, Fiee's, forour 


le Ho long did they ſtay at Captain 1 after their Reconciliation? 
70 | 35 1 do not know whether they ſtaid four or five Days, I cannot tell 
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3 Was it in November he told you that * 1 was with Child? 
. 4 It was in November, after the Queen's Death, that he told me my 
17 Child. FU cons ir = 5 7 
| aſk you, u ath again, was m in Town in Augu//* 
Ves, — 1 8 Town all the * = my Lady was in Town. 
Court.] They came to Town together ? | | | 
A. Yes, they did, as well as I can remember. | 
Q. Now, you ſay my Lord came to Town in Auguſ; did not you ſwear 
upon the former Trial, that my Lord never was in Town from the time 
he went into the Country after the Reconciliation, 'till November 1714? 
A. 1 aſſure you the Trial is not right, it is wrongly, falſely printed. 
Jury.] Did you ever find the Lady out of Order, as Women common- 
ly are, when they are with Child, when you were dreſſing and undreſſing 
her at Captain Briſcee's ? A. 1 never did. 
+ You ſay you thought ſhe was with Child 7 — . I did. 
Did you ſee her out of Order ?—A. Yes, Sir, I ſaw her big Belly. 
. Did you put on her Shift? . | 
A. I helped to put it on, and her Stays too. 
Court.) Call your next Witneſs. 


6. Mary SuTTON. 


Mr. Mac Manus.) The next Witneſs produced to your Lordſhip, is to 
the ſame Point, to prove my Lady Altham's being with Child. 
Mr. Mac Manus.] Did you know the late Lord Alibam? 
Mary Sutton.] | did indeed, | 
2. And the Lady Aitham ?—A.1I did, upon my Word. 
Where do you live now ?—4. In the County of Kilkenny. 
Where there ?—_. In a Place called the R:wree. 
. Pray, Madam, were you ever at Dunmaine? — A. I was indeed once. 
Where did you live then ?—A. In a Place called 
When did you firſt know Lady Altham ? 
I knew her when firſt ſhe came to Dunmaine. 
2. What Year was that in -A. I cannot exactly tell the Year, but 
I knew her with Child, and ſaw het with Child. | 
55 What were you at that time? 

. I was a Farmer's Wife, living in the Neighbourhood. 
85 How came you to go to Dunmeine? 

My Lord frequented my Houſe, and often invited me there. 
I How far diſtant was your Houſe from Dunmaine ? 


About two Miles. . 

Did you ever dine there ?--- 4. I dined there that Day. 
What Day -A. That one Day that I viſited my Lady. 
. Did any thing particular happen that Day ? | 
When | went in firſt, there was none but my Lord and Lady in the 
Room ; I was glad of it, as I was but a Farmer's Wife, that there was 
no more Company ; and after Dinner the Glaſſes were laid round, and a 
Bottle of Wine brought upon the Table. They called for my Lady's Toaſt 
firſt; and ſhe toaſted Church and King. They then called for mine, and 
I toaſted the Boy in the Baſket, meaning my Lady Altham's being 
| with Child, | 
I Pray, can you recollect what Year this was in? 

I cannot well tell, but as well as I can remember, it was after the 
Queen died, for I was in Mourning for the Queen. | 
95 Do you know of any Inquiry made by my Lady about hiring a Nurſe? 

After Dinner, as we were drinking the Wine, I fat by my Lady; 
and ſhe ſaid, Mrs. Sutton, as you are acquainted with the 
you recommend me to a good Nurſe, I told her— 
Mr. Daly.) What ſhe told my Lady Altham is no Evidence. 
Mr. Mac Manus.] My Lord, this is very full Evidence; ſhe is telling 
of a Converſation that paſſed between my Lady and herſelf concerning wy 
Lady's being with Child, and her Inquiry after a Nurſe. 

Court. ] Did you ſee Lady Altham at that time ?--- 4, I did. 
I What did you obſerve about her:? | 

I obſerved her to be big with Child. 
9. When was this ?--- 4. It was the Monday or Tueſday before Shrowetide. 
9. In what Year ?---4. I cannot exactly tell the Year, but it was one 
of them two Days. 
Mr. Mac Manus.) My Lord, I apprehend this Queſtion to be a pro- 
per and material one, 
Court.) The Queſtion is, whether I will examine the Witneſs to what 
my Lady ſaid, whether ſhe was with Child or not ? | 

Mr. 3 Tiſdall.) My Lord, any Circumſtance of my Lady's mak- 
ing Baby-cloaths, or Inquiry about a Nurſe, is Evidence to prove that 
ſhe was with Child. 
Court.] Not at all, in this Caſe, 
Mr. Mac Manus.)] I apprehend that preſumptive and circumſtantial 
Evidence is the ſtrongeſt Evidence that can be given in this C aſe. | 
Court.] You ſay that you have poſitive Witnefles to this Point; if you 
have, we ſhall readily hear them. Have you any other that are poſitive 
Teſtimony to Lady Altham's having a Child, or that ſhe miſcarried ? The 
firſt Aſſignment of Perjuiy is, whether Lady Altbam ever was with Child 
while the I raverſer lived with her? The Queſtion then is, whether m 
Lady's ſaying ſhe was with Child is Evidence upon that Point? If you will 
argue the Queſtion, I will hear you. 
Court.] Might not the Woman appear to you to be with Child, and 


ountry, can 


| might not be ſo ?---4. To all Appearance ſhe appeared to me to be ſo. 


. And might not ſhe be not with Child ? . 

. | cannot tell, Sir, ſhe appeared to me to be big with Child. 
). Was it certain that ſhe was? 5 

. There was ſo much Certainty of it, if one can believe their Eyes. 
Q. Do you know that ſhe hired a Nurſe ? 
A. Indeed I do not know it; I cannot ſay that. 
Mr. Serjeant T;/aall.] My Lord, we apprehend we have a Right to have 
this Queſtion anſwered. The Queſtion propoſed is, Whether the knows 
any Inquiry to be made by Lady Aliham to bire a Nurſe ? 

Mr. Daly.] Indeed if you had aſked whether Mrs, Jleath made uch an 


67 


Inquiry, there would be ſumething legal in it, but Iuquiries oi a third 
Perſon are molt illegal Evidence. 
Court.] 
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Court. ] We are not eint zur Filriry of this. Fawily, who is Heir to DP Or two, three, or four after 4 20090528) 5 ny hte er 
the Eſtate of it, but whether Mrs. 'Heath is guilty of Perjury. Theres f 4. O dear it was not ſo much; the Child was about a Year and hay | 
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much more Reaſon to keep to the ſtrict Rules of Evidence in this Court* N old, or within a Month or two, I cannot exactly tell. 
os ver was; the Lime of Trial is ſhort, and we cannot adjourn. 55 Can you ay in what Reign itwas? ? 
4 Mr. MacManus.} We have produced poſitive Evidence that my Lady In what manner did they go to your Houſe? ? 
2 appeared to beWl& Child oro is Doo) thery ae WAR 2 | 4. My Lady rode in the Chariot, and had a Maid that carrjeq th 
3 | I Pray, Madam, in what Degree did ſhe appear to be with Child? ] Child, and my Lord rode with Servants. ©. © . 
1 N Very bi wich Child 122 . 08. on 2 What was the Servant's Name in the Chariot? ' | | 
Mr. MacManus.] Why then the next natural Queſtion is, whether She was a good tight, clean, well-drefſed Girl, and that is all I knoy fu 
there was an Inquiry about a Nurſe? . e . In what manner was the Child dreſſed ? Wa TRL AL 6, 2 & 
Mr. Dach.] My 2 is this a legal Queſtion in this Caſe ? I have not | He had a red Coat, and Cambrick Frock, and fine quarter'd Cap, 
an Oppottunity to eroſs· examine what a third Perſon ſays, and ſhall that | and I think, a red Ribband in it. "ls ATTY WR 
be Evidence to deprive me of my Eftate ? Aſk if Mrs. Heath made any Was it a Coat and Breeches? | FI 0 
1 about a NurſqGe. ll e e Not a Coat and Breeches; a Frack. 5 ; 
Mr. Serj. Tiſaall.] The Queſtion propoſed is, whether ſhe knows of Where do you live now? -A. I live new in the County of N Fre 
any Inquiry made by Lady Aithum fer hiring of a Nurſe, of her own Where there ?- A. In the Pariſh of Rowree, at Balhvalh, * 
Knowledge? "4-04; at > 1 161475 Is your Huſband living? -A. My Huſband is not living. : 
Jury.] Do you, of your own Knowledge, know any thing of the hir- Do you live by yourſelf there? n 3g £124 a 
ing a Nurſe ? ; . I live with my Daughter, and we live under my Lord Mountgarey, ö 
A. No, Gentlemen, I do not. | 75 2. What Harveſt is this you ſpeak of when my Lord and Lady wen the 
Mr. MacManus,] Did my Lord and Lady ever viſit you? | to your Houſe ?--- A, It is ſo long ago, it is hard to know, I muff ſtudy 
A. They did, upon my Word, and had the Child with them. a while to think of it. | „3 1 
D. What Child ?---#. A Boy, Maſter James we called him. 2. How can you recolle to the being at Dunmaine to a Day, and ng : E 
Pray, whoſe Child was it now recolle& the Year they went to ſee you | | p 
It was their Child in all Appearance, for my Lady was very fond of] A. As it did not meddle with me, I did not mind it. Ye; 
the Child as any Mother could be. Jury.] Do you know any thing of Mrs. Heath ?---A. I never had any WW £ 
I 2, Give an Account of what paſſed about that Child, as to any parti- | Acquaintance with her, I heard my Lady had ſuch a Woman. J 
2 cular Inſtances of Fondneſs. p , Ta Who do you call next. 1 Fa 
Mr. Dah.] You cannot aſk that Queſtion ; it is Res inter alies acta, and] Mr. Callaghan.) My Lord, we will now produce one Evan Thomas; ly a Re 


foreign to this Woman's Proſecution, | | is a Baſket-maker ; he ſaw my Lady with Child, ſaw her increaſe in he 
Mr. MacManus.) Pray, how old was het | Pregnaney, and made the Cradle after ſhe was brought-to-bed, and wy 
A. I believe a Year and half, and if a Month more I cannot exactly tell. paid for it. | | | 


I When was this Viſit made you? 7. Evan Tnomas. _ 
I cannot exactly tell, it was a very fine Day. Mr. Callaghan.] Pray, did you know the late Lord Altham?# 


. What Time of the Year was it ? Evan Thomas.) Yes, and pleaſe you. 2 

In Harveſt, the latter - end of Harveſt. ph | . Did you know my Lady ?---4. I knew her very well. , 4. 

2. How long was it between the Time you ſaw my Lady with Child, T Where did you live in the Year 17137 er 
and the Time you ſaw him at your Houſe?;-- 4. It was more than a Year. In that Year lived in Roſs. 


QD. How old was the Child when you ſaw it ? 55 Where did you live in 1714 ? 
It was a Year and half old when I ſaw it. | : . I worked in Roſs the moſt of the Year 1714. 
Court.] How did my Lord and Lady treat that Child ? . Did you ſee my Lady in thoſe two Years ? 0 
A. As a Father and Mother would treat their Child; and my Lady A. I have ſeen her at our Church ſome ſeveral times ; in the Yet 
was as fond of him as a Mother could be of a Child, kifling and embrac- | 1714 I have ſeen her there, to the beſt of my Knowledge. 


ing him, and calling him Dear. 55 How often did you ſee her there? | 4 
2. In what Year was that ?—. we faith, it is hard to tell. « I ſeen her two or three times, to the beſt of my Knowledge; but ſte 9. 
LY, You muſt tell.--- A. I believe the Child was born in the Year | might be there oftener, for any Thing I know. ter, n 


17 Ls, 1 think he was, as well as I can remember. | I Did ſhe appear to be a ſlender Woman, or with Child? * 
2. What Reaſon have you for thinking ſo? . She appeared to me as if with Child, to the beſt of fny Knowledge. 
A. By the latter end of April aſter I was to viſit her, I heard next Day 3: Did ſhe appear to be big with Child ? they £ 

that ſhe was brought-to-bed of a Son. _ A. Not ſo very big becauſe of their Hoops; I ſaw her handed into the 

Coach, or the Chariot, or one of them. £ 


2 Was you by at his Birth ? 04 nt * 
. I was not. I heard there was great Joy and Bonfires. 9. What Trade do you follow ?---4. I am one that makes all Sorts of ing-ro 
; 85 Did you ſee the Bonfires ? — 4. No, I was not there. Baſket-work that are made in the e © 
r. MacManus.) How came they to bring ſo young a Child to your Mr. Daly.) What, all Sorts of Baſket-work ? . 
Houſe ? 8 A. I do not ſay the beſt of all Sorts. able Ty 
A. When my Lady came, ſhe ſaid, Mrs. Sutton, ſince you would not bring Mr. Colleghin:\ Did you ever do any Work for Lady. Altham?--- 4, Idi. A. 
your Daughter to ſee my Son, I brought my Son to ſee your Daughter. ©. Tell what it was. -A. She ſent a Servant to me. 8 
Mr. Recorder.] I inſiſt that the Declaration of my Lady is no Evi- Court.] How do you know ſhe ſent him -A. He told me 1 
dence at all. Q. Did you carry any Work to her Houſe?— A. I did not. 5 
Court.] Gentlemen, we are of Opinion that the Declaration of Lady py W hat was it you made ? | 5 0 


Altham is not Evidence againſt Mrs. Heath, and therefore do not let us I made in the Year 1 * , to the beſt of my Knowledge, a Cradle, Mr. 


waſte our Time ſo to no Purpoſe, > Did you carry it to Lord Aitham's Houle ? Mar 
Ar. Selicter,) We are miſtaken if we would put the Declaration of No, pleaſe your Lordſhip, I did not. Mr 
Lady Aitham as Evidence, but we have a Right to know the Witneſs's Who did you deliver it to ?---A.I delivered it to a Man, 5 
Apprehenſion of her Declaration. Name him. | A. \ 
Mr. Mac. MHanus.] This Witneſs has ſpoke very materially, that my | A. They told me he was one Rowley, a Houſe Steward. will be 
Lady had a big Belly, and was with Child; I hope the Jury will take no- I Did you know him ? | | 
tice of it, that being one of the Aſſignments of the Perjury. I was nothing acquainted with the Man, but he told me Mr. 
Croſs- Examination, Q. Do you make the ſame kind of Cradles for poor Pcople as for People maker . 
Mr. R. Malone.) I think you have ſaid that Lord Altham frequently | of Faſhion ; what Sort of Cradle was it ? and fitte 
invited you to Dunmaine A. He did. A. A good Cradle, I delivered it to the Servant, as I ſuppoſe, his Navi then wi 
And you were never there but once? A. Never but once. was Notoley, I was told fo. | Mr. 
. You ſaid that Nobody was there in the Room but them two? 55 Did you ſee the Cradle carried to any particular Place? Anaft 
A. Yes. A. No, he took it from me out of the Houſe, and gave met Y. v 
And that you were glad of it — 4. Yes. | Crowns for it. | 9. v 
And that a Bottle of Wine and Glaſſes were brought, and my Lady Jury.] What became of the Cradle? for her ? 
toaſted Church and King? -A. I did. A. I do not know, but he took it away. 4 
D. You gave a Toaſt after of the Boy in the Baſket ? — . I did. Court.] Where is Rowley --- F. I do not know. Huſband 
EA Now! aſk you, before your giving that Toaſt, was there any Con- Mr. Callaghan.] For whom did you make that Cradle? end a 
verſation about her being with Child, or any thing ſaid about it? A. Why, the Man came to me followyin 
A. Not at all. . Do you know who you made it for ? ) W 
V Was you told in the Parlour that ſhe was with Child ? . He beſpoke it for my Lady Altham. WM 2 {16 
Not at all; there was no Diſcourſe of it but after. Mr. Harward.] It is rage to my Imagination, my Lord, that ! 9. T 
I What Condition of Life was you in ? | | ſhould be ſuſpected, that a Man employed 30 Years ago, to make Wl & w 
. My Huſband was a Farmer indeed. Cradle, could be guilty of any Contrivance. 4-Th 
2. Who did hederive his Intereſt under ?---F. Madam Piget, Court.) But this Contrivance may be within theſe four Months, the 9 1; 
5 How much Land did he hold ? | | { fix Months, or theſe twelve Months, and if Hearſay-evidence will copv9 
He paid 10/. a Year to Madam Pigot at that Time. a Perſon of any Crime, it may of Treaſon, and who is or can be ſafe f 
How much Land had you? Mr. Juſt. Blenner haſſet.] It you have Rowley, there would be ſomething 


It was an old Leaſe, we held above 200 Acres. Mr. Harward.) With Submiſſion, my Lord, the Court cannot K10 
. What was the Land worth an Acre? whether we are out of the way or not; whatever Secrets are in this Cain 
. Why, really, at that time it might be worth four Shillings an Acre. | are only revealed to us by the Managers of it, and we adviſe them in ® 


I You ſay that they frequently viſited you? beſt manner we can to proſecute it. 1 
. — Lord did, but my Lady never was there but once. Court.] As the Time is far ſpent, we only beg of you to go on in jo 
), When they viiited you, what Time of the Year was it? own way. Call your next Witneſs, | 
A. As well as 1 can remember, the latter end of Harveſt, 8. MARTHATENANT. 


N. Do you know the Year ?--- 4, I cannot tell. Mr. Harding. ] My Lord, I am inſtructed that this Witneſs w3s | 


I. Was it the Harveſt aiter you viſited them ?---4. No, not at all. Company with Lord and Lady Altham the Winter after the Queen's Hen 


©. Was it gore than one ?---F. It was more than one. and ſaw my Lady with child, and that ſhe was quick with Child at that . 
L 


* 


"4 * 3 1 : 4 
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7 have. heard: ity read it, and you know it, that in a Multitude of Counſel- 
there was Safety, but never in a Multiplicity of Witneſſes. 
— Solicitor. For my Part, my Lord, I think we have eſtabliſhed very 
.11y the firſt Part of this Indistment, not to take up any more Time; but 
Coriolit makes People glad to fee the Bottom of it. 728 
ir. Harding.) Pray, did you Know nber late Lord Alban? 
Martha Tenant-] I did not know him, I ſaw him once, and to my Know- 
ledge never ſince, nor before. ; 8 5-7 5 
Did you know his Wile ?. I ſaw her at the ſame Time at Dinner. 
Where did you ſee mm 4a _ 4 I ſaw them at one Arthur 
' in Fleet ftrcet, the in /irect. | 
Ig Then 2 you 7 4 — there ? 4 
T [ will tell you how I came to viſit there 
{ What Year was it you ſaw them there? | ; 
Well! 1 pop 24 the Vear, but it was about the Time that 
re bi an ory, at way. | | 
"2, Prop rexolledt yourfelf.----#. 7 believe it was about II cannot 
exactly tell; I believe the Vear Queen Aune died, there or thereabouts. 
Was it before or after the Queen's Death ? 
S And that I cannot tell you neither; but I'll tell you the Time of the 
| Year, it was about Chriftmas, but I cannot tell whether 1714, or 1 7 1 
Did you obſerve whether my Lady was or was not with Child 
I | will tell you what brought me there, the whole Truth is this: Mr. 
French, every one knew, married 10 Lady Davis's Daughter, and ſhe was 
a Relation of mine; and upon the Marriage I eatruſted him Money, and 
went to dunn him, and when I came there I ſaw a great Dinner and re- 
acations making, and aſked the Reaſon of it. Says I, what is the Meaning 
of all theſe Doings, and you have not got your Wife's Fortune into your 


Hands yet? It is very ill done of you 

9. Ten what you know of Lady Alibam there. Tell what you know 

ourlelf. 5 
! A. | will tell you all I know myſelf. I ſtaid there, and when Dinner was 
over | faw in the e my Lady Altham, as they ſaid ſhe was. 

Did you know her ?---F. Not I indeed. 
Can you ſay it was her ?-. They ſaid it was. 
But you muſt only ſay what you know ? 
Well, I cannot tell you any more then. 
. Did any remarkable Incident happen while you were at Dinnet there? 

Curt.) Did ſhe take the Title of Lady Altham ? 

A. She did, and my lord was there, | 

9. Did you ever ſee them before .. I never ſaw them before or af- 
ter, nor knew none of thoſe Lords or Ladies. 

Mr. Harding.] What fort of a Woman was ſhe ? 

A. A luſty 
they ſay he had but one after. | 

What did you obſerve of my Lady that Day? 
She came out after Dinner and was ſick; ſhe came into the Draw- 
ing room, and. they unlaced her. 

9. Who? --- H. My Lady Altham, ſhe was called fo. 

r. Harding.) Inform the Court and the Jury, whethet any remark- 
able Incident happened while you were at Dinner thete: 

A. She was taken fick after Dinner, and came out into the Drawing- 
room, and we unlaced her, and my Lord ſaid, Mrs. French, it will be your 
Turn ſoon to be in the lame Condition; and that is all I had to ſay. 

9; What was the Occaſion of his ſaying ſo? 

The Occaſion was, that Mrs. French was a new-married Woman. 

Mr. Recer der.] She ſays ſhe did not know either Lord or Lady. 

Martha Tenant.) Nor the young Man, nor the old Man. 

Mr Harding.] Inform the Court, whether any Body fainted away, and 
whether any Account was given of that. f 

4. My Lady was fick, and unlaced, and my Lord ſaid, Mrs. French, it 
will be your Turn next; and that is all I know. 

9. ANASTACE TooLE. 

Mr. Morton.] We produce this Witneſs, my Lord, who is a Mantua- 
maker by Trade, to prove that ſhe made a Silk Gown for Lady Altham, 
and fitted it on in the Preſence of the Traverſer, and that my Lady was 
then with Child, 

Mr. Morton.] Did you know my Lady Altham f 

Anaſlace Toole ] I did, Sir. 

9, What Buſineſs did you follow ?- -A. Mantua-making. 

: J Were you at any Time, and when employed by her to do any Work 
or her:? 

A. | lived with Mrs. Fright the Year that Queen Anne died, for my 
Huſband went to live in the County of Carlow; I went to her the latter- 
end of the Year 1714, Queen Anne died in Auguſt, and the Candlemas 


1 
tellowing 


2 What Year ?---4. The Candlemas after Queen Anne died. And 
my Miftreſs ſent me with the Coat. 


2. To what Place? -A. To Dunmazne. | | 


9. What did you obſerve, when you went there? 

A. That her Ladyſhip was big-bellied. : 

% Did you ever fit any Gown upon her ?---A. I did. 

9. Who was prefent when you fitted the Gown ? 

A. Her own Maid, Mrs. Heath. _ ; ; 

9. Would you know her, if you ſaw her ?--- 4. Yes, that is ſhe, I believe. 
Now, pray. what Condition did my Lady appear to be in then? 


oman, but my Lord had two Eyes at that Time, and 
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4/44) [never beard chat there was Safety in a Multitude of Witneſſes; 
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| (474) 
4 I aw my Lady in Roſe with the Child, and made 4 Coat for the 
Meets. | 
How long was jt after that you ſaw the Child in Roſs ? 


| 
ö * 
| 7 I carinot tell how long. 2 


. Who gave you the Stuff to make the Coat for the Child? 
My Lord himſelf, he bought it at Mr. Harvey's. 
hat Stuff was it? 

One Side was a blue Sattin, and the other a Yellow. | 

9. How long after you fitted the Gown on my Lady was it that you 

ſaw this Child at Roj5 op | | | 

A. Aftet my Lady came to my Miſtreſs to lodge in Roſs. 

Was it three Months, or four Months or ſix Months? 

A. Oh! it was more to be fure. OY 
Can you tell how long? A. Icannot tell more than what I know. 
Was it a Year after you fitted the Gown that you ſaw the Child at 

R/? -A. It was. . 

VP Was it any more ? 
« Indeed I . 7 ee” tell you as to that Part of the Story. 
85 Was Mrs. Heath preſent when you fitted on the Gown ? 
2 1 was by, and gave me a Piece of white Ribband to tye the Shoul- 
ets of it. 
Y Had my Lady left my Lord at this Time when you made the Gown. 
for the Child ?-. She had. : 
O. Was it a new Gown you made for my Lady, or did you alter an 
old one ?--- 4, It was a new ofte, à new white Damaſk. | 


Where was that ?---=F, At my Miſtreſs, Mrigbi's. 

. Where is that ?--- 4. At het own Houſe in Roſs. 
Was that before or after the Coat was made for him? 
It was after, 5 
55 Did you never ſee him before? 

. | never ſaw him before, but that one time. | 
Court.] Did you ſee the Child at the Time my Lord gave you the 
Silk to make the Coat ?-. No, my Lord, I did not. 

| Croſs-Examination. 
Mr. Recorder.) How long after you made the Gown was it you ſaw 4 
Child ?---£. I cannot juſtly tell how long. 
O. Did you not ſay it was a Year?---A, I believe it was. 
as it more, a Year and half, or two Years ? 

I cannot tell whether a Year and half, or two Years. 
©, Was the Child weaned ?- A. He was at that Time. | 
GE f alk you, upon your Oath, was it two Years after you made the 

own 
A. I cannot 2 tell you how long; it was two Months after my Lord 
gave me the Silk, | 
2 But 1 muſt know how long after you made the Gown for my Lady? 

I cannot tell that. 

When was it that my Lord gave you the Gown for the Child ? 

After my Lady came to Ro 
, When did ſhe come to Roſs ?---4. I do not know when the came to 
it; I know ſhe came on a Sunday Evening. : 

2; Where did ſhe lodge when you faw the Child ? 

She lodged at Roſs then, © | 

. Whete there ?--- 4. At Mrs. Wright's. 

Did you hear of the Separation of my Lord and Lady -A. I did. 

Was it before or after they parted that you ſaw this Child at Mrs, 
Mrigbt's ?- -A. It was after they parted. 

Who brought him to Vrigbt's?.-A. I cannot tell who brought him. 

a * my Lady lodge at any other Place before ſhe went to Mrigbt's! 

0 ES, 


9, Where, and how long ? 
At Captain Butler's, F believe ſix Weeks or two Months. 
I Where did ſhe go from Captain Butler's ? 
. She then came to my Miftreſs's, 
©. How long did ſhe fiay there? | 
A. To the beſt of my Knowledge, a Twelvemonth, 
OD. When was it that this Child came? 
A. After ſhe had been a conſiderable Time at Mrs. }right's. 
How long ?- -A. I cannot tell how long. 
. How old was he?---A. About two Years old. 
Was it half a Year after my Lady came to H/right's that you ſaw 


the Child ?--- 4. I cannot juſtly tell you. 


©. Do you know Mrs. Heath ? 


Fury. ] 
A. I did. | 
9. Whoſe Child was it you ſaw there? J. My Lady's, Sir. 
75 Who told you it was my Lady's Child! 

. My Miſtreſs, Mrs. Wright. 


75 Did my Lady herſelf tell you it was her Child? 
L had no Converſation with my Lady. I was working at Doctor 


Elliat's on the other Side of the Way 


Court.] Are you going, Gentlemen, to the ſame Point? 
Mr. Mac Manus.| I believe, my Lord, every Evidence that goes to the 


Her Ladyſhip ſeemed to be in her laſt Quarter, or pretty nigh it, for firſt Point, will go to the ſecond. 


e was a tal! Woman, and carried her Belly very well. 

Caurt.] You obſerved that ſhe was big-bellied ?--- 4. I did. 

2. Had you had a Child at that Time? 

T | had had a Child and had buried it. | 

9. Was vou an Apprentice Girl then ?- -A. No, my Huſband was 
gone to Nr, IVal!'s in the County of Carlow, and I worked with Mrs. 

right. : 

Mr. Merten. ] Was you married at that Time ?---4. Yes, Sir, I was. 

2. You were not an Apprentice ?---A. I was not. 

. vou know any more of my Lady's being with Child? 

oL. IX. 


— EE ²˙ ⅛˙—¹wö.̃ ͤw-wr... ũK P a WH — 


Bennet; 
peared at a former Trial ; ſhe lived with her ſome 
my Lady with Child, and heard her Miſtreſs talk of her being big - bel lied. 


Mr. Serj. Marſhall.) The next Evidence that we ſhall produce is Anne 
e was a Servant te Mrs Giffard of Ballyſop, a Lady who ap- 
ears, and often ſaw 


10. ANNE BENNET. 

Mr. Serj. Marſhall.) Did you know my Lord and Lady Altham ? 

Anne Bennet.] Yes, I did. 
2. When did you know them? -A. The latter End of the Year 1714. 
Where did they live when you knew them ?--- 4. In Dunmaine. 


And where did you live then? 
27 A.1 


How often did you fee the Child, and where ?- -A. Never but ones. 
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** 4 N at Balhy ſob. 
„With ned Pais, path Mrs. C 4h eb ac 1 8 
; Can you ſay in what Circumſtances Lady. Alban was, in ni to: 
Io ealth, when you knew her ?- + 44 e 6, IH > 
| 2 When I ſaw her, firſt of all, Gentleniny] ws abour” Ch) ge 
Time, wither before or after [cannot tell andthe'next Time it as 


after Chriſfmas, and ſhe looked pretty Yound% and I faicd to my Miſtreſs, | 
Had my Lord and Lady never a Child ? No, ſays oy ſhe: en ow ad. ·— 
Curt. ] Did you fee my Lady with Ohild? mY e n > f 

7 He 1 thought the looked very round, in n 1 56 n Fo 2 
2. Can youſa e was with . or nav? ns en: 


4. Indeed I believe in my Heart ſhe was: 
For what Reaſon did you think ſooo 4 Oy 
. Becauſe I was the Mother of a'Child myſelf) 0 knew b ow the | 
was; ſhe took a Diſtaſte to V ann at the n Wet n 
6 How old was you then? | i 
Twenty Years of Age, I was the Mother of a Child, and married 


1 


EA 
We 


Med 
4 


Woman too, 
55 You do not appear no to have been that Age at that T * 
Indeed then I am frites Years of Rg. J 
2. Do you know any more than that? -H. No. fire 1 » +1] 
Creſs- Examination. | 


Mr. Le Hunte.] You ſay you lived with Mrs; Giffard 4. I did. 
J How often did my Lady Altham viſit Mrs. G! we 
A. She viſited three Times while I was there. 
7 And how often did your Miſtreſs viſit my Lady ? 
She viſited my Lady twice. | . 
O. Was there any great Intimacy between them"! ctr 11g / 
1 Than was no great Intimacy, more than worth N 
Did your Miſtreſs lie-in while you were in the Service? 

2 She never did, nor I do not believe ſhe had a Child after I left ker. 
. When did you leave her 7—-A. I left her in FRO 1705 
And how long before had ſhe had a Child / * | 
I cannot tell, the Child was running about. Len 

7 Was ſhe with Child in your. Time ? x Wh 
cannot tell whether ſhe was with Child, for l aid n not waſh for ber. 

Mr. Serj. Marſhall.) What Reaſon had Fee induce you to believe 
Lady Altbam was with Child? 

A. Becauſe ſhe took a Diſtaſte a ainſt Vietuals and was very. wu, 
Did you ſee her after in any Place? 7 
Never ſaw her before or after. | | | 9 

Court. Who do you call next? 

Mr. Solicitor.) 1 have taken up a Witneſs, one Edmond Hewletts, who 
brings the Matter directly Home to the Traverfer, My Lord, he is a 
Pedlar, a Man that fells Diaper, and other Cloths about the Country, 
and he will ſhew that ſhe bought Diaper for the Child's Uſe juſt before 
the Birth. 

Mr. Edmond Malone.) Every one knows that the. material Perjury is 
the Birth, and if they had not a Mind to raiſe a Duſt yy would 80 to 
that direct! Ye. 

11. EDMOND HowLETTS. 

Mr. 8. licitor Gin, ] Did you know my Lord and Lady Altham ? 

22 Hetulttts.] Ves, I did, Sir. 

Do you know any Thing of a Child that they had ? 

Ves, I did, Sir. 

2, Give an Account of what you know about it, 

The firſt Time I was reforting that Houſe with Goods on my Back, 
and the fiſt I fold there, there was a Woman there, a Waiting-maid, they 
called Mrs. Heath. 

©. Do you know her 7-4. I do not know whether I would or no. 

J Well, go on and tell your Story. 

And ſhe bought a Piece of Diaper from me for my Lady's Service 
againſt her lying: in. There is a Brogue upon my Tongue, Sir, I cannot 
ſpeak very proper. 

9, What did the buy the Diaper for ? 

. The Diaper was provided for lying-in, for Clouts. 

For whoſe Ming in 7 -A. Lady Altham's. 

. Who told you fo ?---4. The Woman they called Mrs. Heath. 

5 Would you know her if you were to ſee her? 

I did not ſee her theſe many Years. 

9. Do you know that Gentlewoman there? 

A. She is fatter now than ſhe was at that Time. 
Is that ſhe :- A. Why, Sir, I could not ſwear. 
9. Is that Woman like her? 
A. Why then, ſhe is like her ſure enough, to the beſt of my Knowledge. 
7 How often did you ſce her before that Time? 
Several Times after that. 
9, What Time was that? Recollect as near as you can. 
A. Why then, Sir, it was a little after CHriſitmas. 

9, What Year ? 

I believe it is thirty Years now, to the beſt of my Knowledge. 7 

Do you keep any Book of your "Bufineſs ? 

I do not keep a Buok, nor I do not know how. 

9. What Goods did you carry to ell ? 

A. I carried Linen Clothes, 2nd Cambricks, and Holland, and Hand- 
kerchiefs. 
E: o you follow that Trade now ? | 
Heſt off that Trade about ſeven Years ago. 
How long did you follow it 1 -J. I followed it eee ee 
Ars, and I was a Cuſtomer at that Houſe chat time. 
=2 Did you ſee any thing relating to this Child at any time after 


te 
A. After that, I was there, Sir, and my Lady Altham, and her Maid, 


TH, The Trial Cafes Mar Heath, 


| my own Soul. 


Jamin . Boll 


17 50.1 (6h 


. Mrs, Heath ve it to the Nurſe be ore 
Na een e and wy ty 


Pray, give an . do vou know, Any thin ede de 
'| Child? Do you remember that my L eee | 

tA They parted to my Sorrow, vir. 1 3991 L. it; 44 ein \ 
2. How fo$#7 it 32 ane b nA % 


4. There was four Pounds two 51 mis: que to Mme: thy tach bough 
Piece of Holland for fte Ponte five Shillinge, and The pave me i Gaye 
in part; and the Di 3 came between them I Was going th . 
Way about lome A Acer of of Jen, aud 1 heard of it within on 15 l 
of Hefen 2h 90) f | 
E. How far did you live fot AY V4 31468 Bia Co 
A. About two Miles lived from them; and 1 was going ee ks 4. 
ſineſs, and I heard the Noiſe, there Was a'preat eat? to d 90 : And 00, ze Wort 
count of my Money due to me, I' went to the Houſe to fee after it, if Mi 
could get it; and when I came near the Houſe, all the Servants wete my L 


to and fro, und I was looking on them, and 1 ſaw my Lady in 4 on | 
or Chariot, I do not know which it wa.” "Gol, forbid 1 fioutd wrong 


Court.] — hab you ad not; have à care whi Jon fo y. 

E. Hotuletts.] I ſtood there, and ſaw my Lady, and 1 Heath, and the 
Child in the Coach. My Lord came down Stairs in a great Paſtion, an 
aſked ¶ here was the Child And ſome of the Servants ſaid, 9 Laty bas in 
the Coach; and juſt as he was going to throw down every thing about i 
he took the Child from her. And my Lady faid, Pray,” my 5 dil 
you give meyour Mord and Honour that you would let the Chila go with he tober . 
ſoever I would go f ſays ſhe; and took her white Silk Handkerchief out gf 
che Place where it was, and wiped her Face, and kiſſed the Child at Parting, 

2. Did you ſee Mrs. Heath there ; was ſhe preſent: at this Tranſaction, 
or was ſhe not? 

A. 'She was the ſame Perſon that was with my Luly Althani that Dy, 

2 Did the Child go in the Coach ?--- A. Nor at all, Sir. pn, 

wry.) What Day was it that this happened ? 5 


A. To the beſt of my Knowledge, it was Sunday. 185 know! 
* I aſk you the Day of the Month ? an e . 
I do not keep the Month at all, 1 am no Scholar. the dei 
: What Time of the Day was it FRF) To the beſt of my Knowledge, and ſh 
he Ten or Eleven o'Clock'in the Morning. Cour 
2. Was it a Coach or a Chariot? -A. I cannot tell. f 
Croſs- Examination. 


Mr. Spring. ] How hoe have you been a Dealer in the Linen Trade? 
E. Howletts.] I believe theſe — Vears. 
How old are you ?--- 4. I am five- and- fifty Years old. 
Where did you live at the time you ſaw this Child ? \ 
At Balheſtin, within three Miles of R,. | 
72 Where in 1713 did you live ?---A. I cannot tell; Lam no Scholar 
7 Where in the Year 1718? 
I cannot tell that Year; I do not underſtand your Yes that way, 
age did you live twenty Years ago ?---4. In the Town of Ru. 
Do you know one Eleanor Murphy J. I did, Sir. 
5 What Relation is ſhe to you? 
I have one Nelly Murphy a Siſter of mine. 
How long has ſhe been married? 
I believe ihe i is married theſe twenty Years, or near it, 
55 Is not ſhe married thirty Years? 
I cannot tell whether ſhe be or no. 
Is ſhe married nine-and-twenty Years? 
Indeed I cannot tell, Sir, whether ſhe be or no; I was not by when 
ſhe was married; ſhe married in the County of Dublin here. 
85 What Name did ſhe go by thirty Years ago f 
Only her own Name. 
What was that ?--- A. Howletts. 
What Name did ſhe go by nine-and-twenty Years ago? 
I believe Horwletts. 
9. Can you write or read ?--A. No, I cannot, Sir, and I am ſorry forit. 
55 Was you ever Agent to any Gentleman in the County of Wexfard? 
I am after looking after ſome Land belonging to Mr. Baily. 
2. Was you ever Agent to him ?—A. No. 
DQ. Did yu ever make an Affidavit by the Name of Agent to Mr, Ba- 
A. Hah! 
Did you ever call yourſelf Agent? 
. My Lord, it was a Miſtake if I called myſelf ſo. 
9, Who drew that Affidavit for you:? 
I cannot tell any ſuch thing. 
Court.] Now tel] me truly, who wrote that Affidavit? Did you ; make 
an Afﬀidavit?—4. Only what I ſwore before the Commiſſioners. 
Who were they -A. Upon my Word, I cannot tell. 
Mr. Spring. ] Was 75 87 a Paper wrote for you to ſwear, or put your 
Mark to it? A. Hah 1 
9, Did not you na an Affidavit before Dr. Stopford in Augy 
pag 8 know but I did. 2 oof 2 C5 


9, But you know whether you did or not ?— 4, Why, I believe I did, e 

5 Was it read to you before you ſwore it ? 9. 6 
It was read to me ſure enough. T1 

©. Whoreadit?—4. There was a Gentleman there. 9 A 

F What is his Name -A. Somebody belonging to Mr. Anneſley. ' Of 

S W hat is his Name, Man? — A. Upon my Word, cannot > | 

J Upon your Oath, who was he? 9 D: 

A. Upon my Word, I cannot tell the Perſon. 21 - 

Court.] Gentlemen, this Man was aſked whether he made an Affidaiit led V. 

by the Name of Agent to one Mr. Baily, he would not anſwer for a get 9, 77 
while, but ſeemed to prevaricate, and at laft ſaid it was a Miſtake if be . . 


called himſelf an Agent. He then was aſked if the Affidavit was read to d work 


and the Nurſe, and the Child were coming out of the Pledture-Garden, 
and when they ſaw me {icy went back, and they bade me come in and 
open my Pack there; and my Lady bid the Nurſe atk what ſhe would 
have; and faid, Mrs. Mad” we Eil ſee if he has a white ſilk Hood or 
Handkerchiet, and {thc bought a white Silk Handkerchief, and red Bor- 
der about it. 
2, Was it bought for the Nurſe? -A. It was. 
Who bought it? -A. Mrs, Heath cut it off of my Pies: and paid | 
—_ ene Money chat my Lady g ave to her, 
And who gave it to the Nurle? 


— 


— — - 


4 


him, and after ſome Hefitation owned it was read, but does not ſay bf H. W. 
whom, but ſays he was ſworn by Dr. Stepford, in Anguft laſt, 
Mr. Spring.] Upon your Oath, Sir, who was it that read the Aﬀidavit 
to you? A. I cannot tell you, upon my Oath. 
9, Was it drawn in Dublin, or the County of /Yxfard ? 
To the beft of my Knowledge, in Dublin. 
2, Where was it drawn ?— A. I told you all I had to ſay. 
, Wao wrote it for you? 
A. If I knew that, I would tell you. There was a Clerk there. 
2, Who was he ?—Z. Somebody that was belonging to Mr. 25 


* * 6 
% * 7,” "8 
2 7 „ =F 
mY R 
1 nen * 3 
o 
c 
4 i ded " lk 


on oe 
E EATS Ads * 
n 
RN Cale Kd * N 
* . 
n e 
II? * 2 YER 8 
1 r % 
* >, 


E 
3 r STI LIN DJ at gb 0 At 

, Da en tell a Jou knew iu the County of Nenſord, or C 
D In, 
County of Merl? 


NN 
2 
Es 


; 8 1 


5 Len 


9. Did you likewiſe tell it in th 


d not til T told it here, e ned 1 

ö _ your Aﬀidavit read to you — 4. ' Yes, it Was. 
i Who read it? 7 A. cannot tell. F 4 
ſt Were yon mage called Agent to any Body, and whom; 
* It was a M 2 11 Was. n 1 07 "OP 
ha %% not?. 
Li bela them I minded ſome Land belonging to Mr. Baily, 
5 Di they call you Agent, ont ?f J 
| 4. To the belt of. my Knowledge, they did not call me fo. All the | 
by Bo i rows 1 was no fit Man to be an Agent to a Gentleman, 
Ie. Mr, Spring-] Had the Coach two Wheels, or four Wheels, you ſaw 


go away in 4. There was four Wheels. 
as I 


eee I was cloſe. 
7 Do you know. the Difference between a Coach and a Chariot? - 


FI cannot tell the Difference. 


3 


on 


How many Horſes were there ? 


. You (ay it was not open J. I know it was not open. 


I cannot tell, I think there were four or two, I cannot tell which. 
Ity Was it four, or two, or fix? = _— 
oy Two or four, I cannot tell which, 1 
in, J. Who was Coachiman ? A. One Dennis Caunton. 
ite 9 How:many Brothers and Siſters have you that are Witneſſes in this 
ere. Caute ? Have you ever a Siſter that lived with one Macname ? | 
FE J. 1 cannot tell whether it was or not. _ 
ing, 9. Did your Siſter Eleanor Murphy live with Macnamee ? 
ny I cannot tell whether it was or no. a 6:34! + 
| Do you know, any Body ſhe lived with ?. It was from Cap- 
. tain Butler's at Roſs that ſhe went to Lord Altham's, 7 
Do you know the Time that ſhe went there ?—. Indeed, if I had 
known this Trouble, I would know a great deal more of it. 
Was it before or after you ſold the Linen that your Siſter went to 
the Service ?———4, She was not there the firft Time I ſold the Clouts, 
q and ſhe went there a little after. 1 | REPS, 
955 Court. ] Did you travel the Kingdom round with your Linens ? 
A. Only the County of Wexford. 
Court.] I am ſurprized then, that you do not know the Difference be- 
je? teen a Coach and a Chariot. 6 r | 
0 the great Eclipſe of the Sun: A. I do. 


Mr. Spring. ] Do you know 

Where did you live then? . PG | 
P I lived then at Bal/lyteſein. I do not know but I was in the Houſe 
of Dunmaine that Day, and coming home within Half a Mile of my own 
Houſe when the Eclipſe came upon me, | 

Was not you in Dunmaine Houſe that Day? | 
A. I am not ſure I was there, I was very near them I am ſure in the 
Road home. 
9, Say upon your Oath, whether you were not in the Houſe of Dun. 
mine the Day of that Eclipſe ?—A. I cannot tel] whether I was or not. 

9. Was it before or after that Eclipſe that your Sitter went to live 
here? —— 4. Why, it is about May the Eclipſe came, or the latter End 
of April ; it was before that ſhe went to live there; it was before, 

Where did ſhe go to live after ſhe left Lord Altham's ? 

I think to one Frank White. 

And where from thence ? | | 

The Time ſhe left Lord Altham's ſhe went to her own Father's. 
Crurt.] This Witneſs has ſworn. very materially, if he has ſworn true. 
Mr. Serjeant Marſball.] The next Witneſs I am inſtructed to produce, 
s one Newton Ricketts, a Coach-maker, and he will prove to your Lord- 
hip that Lady Altham was very big with Child; that he after was at Dun- 
ine, and employed by Lord Altham to make a four-wheeled Chaiſe, and 
t the ſame time my Lady employed him to make a little Chair for the 


bild. | 

12. NEwToON RICKETTS. 

Mr. Serjeant Marſpall.] Did you know Arthur late Lord Altham ? 
Newton Ricketts.) I did. 

9. Did you know his Lady ? 


lar, 


may, 


Ref 


hen 


or it. 


rd? 


Bats I did ſee her, Sir, and was acquainted with her by Name. 
9. Where did you ſee Lady Altham ?—A. I ſaw her at Dunmaine, 
. Can you recolle& at what Time you ſaw her there ? 
About two-and-thirty or one-and-thirty Years ago. 
9. Which was it? — A. It is two-and-thirty Years ago. 
nate & How long was you acquainted with her at Dunmaine ? 
A. I was acquainted with her for three Years. 
F Recollect as near as you can, how long ago it is. 
5 It was three-and- thirty, or two-and-thirty Years ago. 
7 F Do you recolle& when Queen Anne died? | 
laſt! ] do not know how long ago it is. 
L. Can you be ſure how long ago it is ſince you knew my Lady at 
a. Nane? .. I think it is one-and-thirty Years, I cannot remember 
ae Years, or Months, or Weeks. 
Q. What Trade do you profeſs, Friend? 
4. I profeſs to be Wheel-wright and Coach-maker, 
Were you ever employed by Lord Aitham, and when? 
i. 4. Oftentimes, for two or three Years, working at the Houſe from 
ime to Time. 
N. Did you do any particular Piece of Work for him? 
Javit 4. J made a little Toy-Chair for a Child that was there, that was 
9.87 led Maſter James Anneſliy that Time in the Houſe. 
bebe 2. Who beſpoke that Chair? — J. The Lord Altham deſired I ſhould 
ad to ake it; and my Lady and he both came to the Coach-houſe where I uſed 
iy by work, and deſired me to make it. 
/ g. Where was my Lady at that Time? A. At Dunmaine. 
Jed Mas it he or ſhe that ordered you to make the Chair for the Child? 


4, My Lord directed me to make it at the Time my Lady was at Dun- 


ne, | 
Jury.) Did my Lord ſpeak to you himſelf ? 
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A. He ſpoke to me himfelf tf: 
bild this was? 
ions when I go to Gentlemen's Houſes; 
Maſters and Mifles, I gueſs they are their own. | 8 
Mr. Serjeant Mara. Whoſe Child did you take it to be? 
A. The Lord and Lady Altham's Cid. 
N did my Lord Alihbam call him! | clog 
He called him Jemmy Anneſſe xs. 
©, How was the Child dreſſed ?. Dreſſed as 4 
or young Maſter ſhould be dreſſed. branded 
Did you ſee the Child frequently ? 1 
A. I ſaw him very often at Danmaine, and at ſeveral Places beſides. 
J How did my Lady behave to the Child ? | 
: I think as a Mother behaves to a Child. PLL 
Mr. Smith.) Her Behaviour is not more material than her Words, Words 
are expreſſive, but Behaviour doubtful. | 
Croſs- Examination. a 
Mr. Daly.) How many Years ago is it ſince this Chair was beſpoke ? 
A. I believe about eight-and-twenty and a Half; eight-and-twenty and 
ſix Months, or nine-and-twenty, I cannot tell indeed which, 
55 Did you ſee the Child at that Time for whom it was to be made? 
I ſeen the Child; I did, Sir. £04 | 
2: Could he walk ? A. He juſt began to walk that Time, about 


A. 1 never aſk Oueſt when I 


tc 


„ £%. 
4+ 


1 } OS; 
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| enhtleman's Son, 


N. 17 


* 


In whoſe Care was he? | 
J. One Joan Loffan took care of him, I believe. 
Lou will conſider at the Time this Chair was be 
the Child was in the Care of Joan Loffan ? 
A. Yes, Joan Loffan took care of it, I think. 
Pray, will you tell me another Thing, can you name any Servant 
in the Houle at that Time? ; 
A. I believe there was one Martin Nirf,, and Anthony Dyer, and ſome 
other Servants that are dead and gone. F | 
I Was Nuff preſent ?— f. I believe he was, and Charles Magher. 
Mr. Serjeant Mar/hall.] Are you ſure of that? 
A. I am ſure, I think they were. 
2; And Jean Laffan was the Perſon that took care of the Child? 
I think ſhe did, „ 
Mr. Daly.] Do you know one Mr. George Nixon of 
County of Wexford A. I do. 
D. Now I aſk you upon your Oath, had 
con:erning the Birth of this Child? 
A. Upon my Oath, I do not remember it. 
D. Had you with Mr. Henry Miller? — A. ] do not remember I had. 
O. What Age are you? — A. I am four-and- fifty and odds, 
O.: What Age was you at the Time of making the Chair ? 
A, I was twenty-four Years of Age. 
9, Did you work for yourſelf then ?—A, A 
Where have you lived ever ſince? 
. Within four Miles of Wexford. 
Q. The Name of the Place? A. Bretherty, 


13. ELIZAUETH DovyLE. 
Mr. Serjeant Tiſdall.] Did you know Lady Altham ? 
Elizabeth Doyle. ] Yes. 
2: Where did you ſee her? A. At Dunmaine. 
I: Did you obſerve any thing particular about her? 
. I obſerved that ſhe was with Child. 
2. How do you know that. By her big Belly. 
©, What Time was this ?—— A. In March. 
D. What Year! —— A. About the Time of the Queen's Death, 
©, Was it before or after the Queen died ? A. After, 
5 Have you no other Reaſon to know my Lady was with Child? 
Ves, ſhe hired my Mother to nurſe the Child. 
©. Was you by! A. Yes, I' was. 
. Did your Mother nurſe the Child ? 
. No, ſhe took a Fever, and could not nurſe the Child. 
2. Where was it that my Lady agreed with her? AH. At Dunaine, 
Who nurſed the Child after, do you know? 
I cannot tell, Sir, of my own Knowledge, 
I Do you know Mrs. Heath ? 
Ido not know Mrs. Ileath; my Lady deſired one Ma 
Glaſs of Wine to my Mother, and that is all that I know. 
I; Was any Booy preſent but you when your Mother was hired ? 
. I remember Nobody but my Lord and Lady, 
Q: Was my Lord by! A. Yes, Sir, he was. 
J. What was your Mother's Name? A. My Mother's Name was 
Elizabeth Richardſon, and my Father's Milliam. | 
F What was your Father; 
He made Bricks for my Lord, and for *Squire Loftus, and a great 
many Gentlemen. | 
Where was you born ?——A, I was born in Waterford, 
55. How near did you live to Dunmaine ? 
A, | lived no nearer Dunmaine than Waterford. 
Croſs- Examination, 
Mr. Le Hunte.] How old are you? -A. About ſix- and- ſorty. 
Mr. Smith.] You ſay, I think, that you ſaw Lady Albam at Dunmaing 
and with Child ? A. Yes, Sir. 
Can you recollect the particular Time? A. In March. 
Z. What Year was it? — A. Indeed, Sir, I cannot tell. 
D: How many Years ago is it? fl. About thirty Years ago, 
I, How old were you at that Time? 
A. I do not know, but I know how old] am now. 
How old are you now ? A. Six-and-forty. 
W here did you live at the Time you ſaw my Lady at Dunmains? 
In Camolin, 
. How far from Dunmaine is that? 
I believe about twenty Miles. 


ſpoke from you, 


Newton, in the 


you any Diſcourſe with him 


ye, and for my Father, 


ry to bring a 


9. Upon 
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35 Upon what Occafion did you come to Dunmaine 


My Father was making Bricks; he was digging 
. How came you to come ſo far to ſee your Father ? 


? 


« Becauſe my Friends were in Waterford, and they were going to 


leave me there. 6 | = 
| 35 Who were preſent at 3 Mother for Nurſe ? 
None preſent at the hiring my Mother but my Lord and Lady, and 


Who was ſhe 7 — A. I cannot tell, except her own Maid. 
Pray, then, what Part of the Houſe was this in ? 
In the left-hand Parlour. - 8175 
| 7 By reaſon my 2 deſired my Mother to come in. 

as that any Buſineſs of your's ?—4, I was along with her. 

| . What do you call the left-hand Parlour ? 
The left-hand Parlour, as you come from the big Door. 
When did you ſee the Houſe of Dunmaine ? 


L have ſeen it oftener than once. : 
Ho long is it ſince you were there laſt ?—F. I forget, Sir. 


Ex Woman that my Lady called Mary. 


La 


How came you to be in that Parlour ? 


Pray . was it in July, Auguſt, September, or October laſt, or not? 


. Why then indeed I cannot tell. 
Was it laſt Summer A. It was; 
Was you carried there ? A. I was. 


By whom: J. I rode there upon a Horſe. 
| hat Company occaſioned you to go there ; who deſired you to go 
there or ſent for you? | 
A. 1 went there by t 
of Mr. Annesley, and I went there to give an Account to Mr, Aunetiq 
what I could tell. 
Who took you there ?——4. A Man I hired took me there. 
, Who ſent for you? | 
Madam Coles deſired me to go along with her. 
Was Madam Coles there? — A. She and Mr. Coles too were there. 
Who was it you ſpoke to there concerning this Affair? 
A. 1 ſpoke to the Gentlemen in the Room. 
What Gentlemen were there? | 
” Counſellor Fitz-Gerald, and Mr. Annesley, and Mr, Mac Kercher, 
and Mr. Coles, and Mr. Kennedy. | 
How long had you been abſent from Dunmaine ? 
I believe about Twelve Years or Thirteen. | 
©. Did you take particular Notice the laſt Time you were there of the 
Houſe ? ——F. Indeed 1 did not. 
Q. I aſk you, whether you did not make an Affidavit touching this 
Matter in Auguft laſt ?!——A. Indeed, Sir, I did not. 


. Did you tell Mr. Lambert, that you had great Diſcoveries to make 


to Lord Argleſea ?—— A. No, Sir, I did not. 

Mr. Ton My Lord, we ſhall produce one that lived in the Neigh- 
bourhood of Dunmaine, and who often viſited Lord and Lady Altham, 
when my Lady was big with Child, and juſt before her Lying-in, who 
will give your Lordſhip Satisfaction that ſhe was with Child, and 
he ſaw the Child often after at the Houle. 


14. JAMES SINNOT. 

Mr. JFalſh.) Pray, Sir, did you know Lord Altham? 
ames Sinnot.] Yes, Sir, that lived in Dunmaine. 

9. Did you know him when he lived there ? A. Yes, Sir, I did. 
Were you acquainted with him? A. I was acquainted with him, 
How near did you live to Dunmaine f 

A. I lived within fix or ſeven Miles. 

I Were you acquainted with my Lady Altham ? 

No, I was not acquainted with my Lady, but ſaw her once, 
9, Where ?—A. _—_— her own Door. 
. Can you recollect the Time you ſaw her? 
I believe I ſaw her, for I rode with a Gentleman there, Anthony 

Colclougb, ſhe came to the Door to ſpeak to Mr. Colclough. | 

2: * did Mr. Celclaugb addreſs her? — A. The {62% Altham, Sir. 
. When was this ? 
75 It was in February or March, I cannot exactly tell. 
9. In what Year? — f. This Time thirty Years will be ſoon, to 
the beſt of my Remembrance. 
©, Where was it you ſaw her? f. I ſaw her at the Door. 
Did you take any particular Notice of her? 
7 ] took Notice of her that ſhe was with Child. 
9, What Reaſon have you for ſaying that ? 
A. Becauſe ſhe ſeemed big-bellied to me, that is all the Knowledge I 
ave in them Sort of Things. 


I: Did you ſee my Lord Altham after ? 


Houſe; he dined and ſupped at my Father's, 
Did you know the Perſon you ſaw was Lady Altham ? | 
VP did not know her, but as Mr. Colclough told me it was Lady Alibam. 
9. Was you ever at Lord Altham's after !—. I was. 
QD. Did you ſee ever 2 Child there? -A. I ſaw a Child there. 
J. What brought you there ?—A. I went with a Gentleman there. 
9. Did you ſee Lord Altham then? — A. IT faw Lord Altham, Sir. 
And you ſaw a Child there ?—A. I ſaw a Child, Sir, 
J. Whole was it? 
Pi Lord Altham ordered that he ſhould be brought up to the Table to us. 
Who was it that was with you? 
To the Gentleman who was with me, that he might ſee his Son 
and Heir. | 
9. Who was he? 4. Mr. Ivory. 
9. How was that Child dreſſed ?---4, I cannot recollect. 
9. Do you know where my Lady was at this Time that you ſaw the 
hild ? 
X A. I do not know; I did not ſee her that Day. 
2 Ecyl erg was this after you firſt ſaw her ? 


h 


the Clay that time. 


1 
2. 


25. The Trial of Mrs. Mary Heath, 


he reaſon that I was deſired, if I knew any thing 


that | 


| 


I ſaw Lord Aitham after at my Father's Houſe, and at his own | 


| 
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A. The Summer following, May or „I do not know which 
| "_ 1 as you ever examined in Ear Exchequer ? 
Was you at Dunmazne after this | 
A. I was at Dunmaine with Mr. Aube Colclough afterwards, _ 
I Did you never ſee my Lady but once? Foe | 
A. Never ſaw her but once. RO ; 
Nor the Child but the one Time --. No. 
Could it walk ?-. It could not walk. | 
How often were you at Dunmaine after ?. TE ITY 
I was there but the one Time after with F:thony Calclough, | 
2 How often were you there in all ?---£, Never but three Time, g 


—_ 


Des We N0S 07 > 


ham's Time. 
Mr. Br +] I think you ſay you never ſaw 
Time ?---4, Never ſaw her before or after. 
What Sort of Woman was ſhe ? . I 
4. I did not take Notice what Sort of Woman. 955 
+ But you took Notice that ſhe appeared big? -A. Ves, Sir. 
Was ſhe a tall Woman ?--- #. She was neither tall nor 


9. Had ſhe large Breaſts ?--- 4. I did not mind that. 
What did you follow then ?-. I followed Farming then. 


= 2D © 


1 , 


| my Lady but thatoy 


[ U 
F * 
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How came you to go with Anthony Colclough there ? 
A. Becauſe I always kept him Company when he thought it wy 45 


| Did you hear of any Quarrel there was between m | 
| Colclough 79.4 . 2 of 4 Quarrel between them. e 
o knocked att t, when you and Mr. Colcloug 
Some Girl or Maid was at it. : 15 On 1 
| 39. Who did Mr. Colclough alk for? 
| He aſked for Lord Alibam, and 
Did he go into the Houſe ? -A. 
Did he aſk to ſee my Lady? 
He did not aſk to ſee my Lady, he was wheeling off, when ſhe cans 
out and ſtopped him. 
£2, Do you remember to ſee 


told him he was gone abroa, 
did not go in. 


any Body at any Door leren · andQ wen 


Years ago ?---A. Indeed J do. 9, H. 
2; ho ? Name them. | 9, W 
They were no People of Note, worth remarking. 4, No 
; Abe ever 2 a Jury __ * Never. 9. Di 
ury. o not you ſay that Lord Altham went to 2. W 
Houſe, and dined — ſup . there ? RO" = . 
A. He did, and ſtaid all Night. 2. W 
5 Was that before or after my Lady was brought- to- bed? ot then 
It was before. A. Bed 
I What Time of the Year was it? | Di 
It was in March or April; he was there two or three Nights. A. Ih: 
Was it before that that you ſaw her with Child ?--- 4, 1 was. 9, Di 
Was ſhe brought-to-bed then ?-. No, Sir. Ine 
How ſoon after was it? WI 
] do not know, it may be the May following. . I cx 
Df, And it was in March or April he was at your Houſe ?--- A, It wy WW 2. Yo 
Court.] Gentlemen, have you any other Wiitneſles ? iſcloſe th 
Mr. Serj. Tiſdall.] We have, my Lord. A. It v 
Court.) Pray then ſend for them. 9. Do 
9. Is b 
15. James Frrz-PArRIck. 5 2 
Ine 

Mr. Harward.) Were yo acquainted with Lord and Lady Alban? . Jug. 
James Fitz- Patrick. ] knew them particularly well, Sir. hild ?--- 
2. 71 Sir, did you know them at Dunmaine ? -A. I did, Sir. 2, Did 
. Did you live in that Country ? | ady part 
Within five or ſix Miles of them, Sir. Did 
Were you frequently at Dunmaine ? — A. I was retty often thete. be 
Did you know one Mrs. Mary Heath ? I have ſeen ber 2: Wa 
Dunmaine. I cannot tell whether I ſhould know her again. Q, Hoy 
Do you think if you ſaw her you ſhould know her again? A. I to 
. I do not think I ſhould know her again. Hoy 
I Do you remember the Name Mary Heath ? Kea! 
. I do remember Mary Heath very well, Sir. F Pray 
2, Now you that were intimately acquainted with my Lord and La It w 
as you ſay, did you obſerve any Child in the Family ? Was 
A. Why really, Gentlemen, I ſaw the Child very often after my La She 
parted Dunmaine, and to the beſt of m 1 ſaw the Child ti N. Hon 
one Day in the Forenoon while my Lady was there, and Mrs. 2 So z 
Heath, I ſaw her; and Lord Altham was pleaſed to be towzing and kifi f 115 ow 
her, and ſhe told him, if he would not give over, ſhe would call ton Le, 
Lady; and I ſaw a clean dreſſed Woman with a Child in her Arms ce Child t 
to the Place where I was, to the beſt of my Memory, I cannot ſoy oil. 4. 1 fay 
ſitively. | Fre Was en 
2, Whoſe Child was it ?—A. I cannot tel, I took it to be my Lai 5: Ns 
I W hat Reaſons had you to take it to be his ? Aye, 
. Becauſe my Lord had introduced the Child to me ſome time befor Did! 
I Introduced him! How ? What did my Lord ſay? He di 
. I cannot tell the Words, but he introduced him to me afte! Who 
5 Jean 
9, How did my Lord behave to that Child ? that Tim 


A. He was very fond of him 
a Gentleman's Child. 

Court.] Did you ſee him in my Lady's Time? 

A. 1 cannot ſay poſitively that I ſaw him in my Lady's Time; 
greateſt Freedom I had with my Lord Altham was after my Lady's 


| parture, 


as fond as of his Eyes, and kept him 


| Can you take upon you to ſay that the Chi 0 
| Lang Child? * 7 ind you ſaw 


M. 


1? 


1 


fott« 


fter 


n | 


r thereabouts, 


, 
ä 
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4 I took him to he Lend dithan's, and, mp 1 Lend. had chat Regard, for 
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ould not introduce an * gitimate d to me. 
9 Nr firſt ſaw this . 15 you lee it be the rind 
Ts Memory, I 11 at EN 
ſwear poſrively you did? e ua 
. ſwear politive 
* e the Time 7 RY faw this B's: to 92 i of ap Mes 
hefors! the Separation, did ou ſee Mrs, Heath —A. Taid, Sir. 
75 Had the the Care of any body HSE: that . 
know of. ere WE? ow” 1 
ee | „ 
I cannot tell whether h 2251 | or not. 1 
0 you ever Fa this Child in my Fad b * | 
7 j never did, Sir. 
2 How did my Lord treat this Child, did he uſe him with any 1 
＋ Fondneſs ?—4. I know my Lord very fond of him. 
— Harward.] There can be no legal vidence, I on but one that 
preſent at his Bi 
e eng miſtake the Court, Mr. 8 2 
Mr. Harward.] yy Lord, 1 N ſur 
e Court, but what contend for 75 £ I have 3. pe to 5 
\ueftion ; I humbly apprehend for it ja a Point © the Per ul 
it there was a Child taken to Rn Be 121 Hitham's Child at D 7 Ek 
nd this being the Caſe, I would aſk nen e thete was any 0 
e Family as the Child of the Family ? | 
Mr. Snuzh.J My Lord, this is not the Point, the Point is—— 
Court.) Aſk him inthe oy, Words of the Indictment, if you will aſk him. | 
Gurt.] Was there a Child of Lord and Lady Atbam's living at Dun- 
ane while Mrs. Heath was there, to your Knowledge, : as the Child of 


it Family, while my Lady was at Dunmaine ? _ | 
7. Really, m my Lord, Tate was no doubt upon me but there was Tuch 
Grad, 


2 Can you ſay poſitively you ſaw a Child there while my Lady was 
re? 
4. To the beſt of my Memory, I did ſee the Child while my " was | 


heres % 
Croſi-Examination; 3 
Mr. Le Hunte. Where do you live ?--- A, At a "Hs 
9. How long have you lived there ?-- f. Theſe four-and-thirty Years. 
9, Was you examined on the late Trial i in the Court of Exchequet ? 
4. No. | 
9. Did you know of that Trial ?---A. 1 did hear & i it. 
When yas it you firſt diſcovered your e of this Tranſ⸗ 
ion ?---4. I cannot tell. 
9. Was it before the Trial? How came you t to be a Witneſs now and 
ot then ? 
J. Becauſe I was 2 d now, and was not Obs 
. Did you ever lee Mr. MacKercher ? | 
I I have ſeen him very often. 
2 Did you ſee him before the Trial in Ejectment in the Exchequer ? 
I never did. 
2 When did you firſt ſee him! 3 | 
I cannot exactly tell you when I ſaw him. 
. You know you are a ſkilful Man at the Aſſizes, why did you not 
cloſe this Matter before ? | 
A. It was ſore againſt my Will that I was brought in at all. 
. Do you know Mr. Nilian Sutton ?. f. I do. 
9. Is hea Man of Honour ?---A4. He is, I believe. 
©, Had you any, and what Diſcourſe with him about this Matter ? 
A. I never had any Diſcourſe with him. 
Jury.] You ſay you never ſaw my Lady Altham take Notice of the 
hild ?---4. I never ſaw them together. 
9. Did not you ſay that you were at the Houſe before my Lord and 
ady parted, and ſaw that Child then ?---. I did, Sir. 
5 Did you know whoſe Child it was? 
I believed it was Lord Altham's. 
Was you told ſo ?---A. 1 do not know whether I was or no. 
5 How did you know then that it was their Child a 
A. I took it tor granted. | 
55 How old was the Child when you ſaw it firſt ? | 
Really, I cannot tell z about eighteen Months, or thereabouts. 
F Pray, Sir, was it running about ? 
It was in the Arms of a Maid or Woman. 
Was ſhe in the Habit or Dreſs of a Servant of the Family? 
She was very clean. _ 
25 How was the Child dreſſed -A. Oh, the Child was very clean. 
f * own Accord ?--- 4. I was not, nor did not doubt it at all. 
r. Le Hunte.] Are you ſure my Lady was at Dunmaine when you ſaw 
te Child there? 
4. I faw it at Dunmaine after the Separation I know, my Lady I be- 
eye was not there. 
Was my Lord fond of it at that Time? 
Aye, and introduced him to me. 
LOW he mention the Mother of the Child ? 
He did not mention the Mother. 
5 Who was Butler then? 
I cannot tell any of the Servants, nor what Servants I kept myſelf 
that Time. I ſaw Taylor and Sutton. 
16. Jane Murr. 
Mr. Robins. My Lord, this Witneſs was ſent for by my Lady Altham 
be a Nurſe, and in the Preſence of my Lady gave the Child Suck, and 
ould have been hired to nurſe the Child, but her Huſband would not let 
er ſtay in the Houſe, and my Lady would not let the Child go out. 
Mr. Robins. ] Did you know my Lady Altham ? 
Jene Murphy.) I ſaw her but once in = Life. 


| Whey was that? 
lt is about nine· and- twenty or thirty Years this May coming, there 


What was the Occaſion of your going to ſee her ? 
My Lord wy to me two or three Times to go purſe this Boy. 


| 


for: peru. N 
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1 — 7 not / miſtake | 


& So you know no more of this than that you took it to be their Child 


ny - 


2 wa 1 


1 Did you ſee ever a Child Naser Pann fe, I did, Sir, 
1 How old was chat Child4 N 
About a Month or three Weeks, twee thereabouts, 
„Who was preſent when you ſaw the Child? 
1 My Lady, and tue Wotan that brought the Child into my 1 . 
dom. 0 1 | 

Do you know who thrt Woman was dis 

« I do not know who ſhe was, 1 khew n no Servant but Bryan Maes 
Cirmack. 7 
Where did you live they?” * Ne 
I lived 21 at the Salt Mills of bene 15 the der- gde. 5 
Ho far is that from Dummuine h | 
Four mo 1 5 Dunmaine, never Ae but four, 
What was . did or ſaid to my Lady 1 
I told my Li Lilly that my Lord lenk A Mellenger for me to gare b the 


Child. 
. Anddid you nurſe the Child —4. Indeed I did not nurſe him. 
What was the Reaſon you did not? 
. My Mie &, would not let me have the Child due, and I would not 
in the Hou 3 | 
ourt.] Did you ever ſee my Lady before . 1 never did, 
Nor fince f AHA. No. 
Would rb u oY the Woman, if you ſaw her, that brought the 
Chi q into the 
A. I cannot tell ke I would know her or no. 
2. Did you ever ſee her fine ?- J. I never ſaw her ſince. 
ury.] Who nurſed the Child the firſt three Leena 
A. 1 did not examine, nor cannot tell. 


* 


4 70 


Mr. Daly.] Whoſe Cloak is that ?--- A. It is my own. 

Mr. Dah.] I do not believe you. 
| 2 Mio y.] Faith, and you may, and I've wore a better before now. 
Mr. MacManus.] The next Witneſs is Dennis Redmond. This Witneſs 


will prove to your Lordfhip that Lady 4/tham was with Child, and brdught- 
to-bed of a Child; that he was the Perſon ſent for the Midwife' on at 
Occaſion; ; that he brought one Mrs. Shiel, a Midwife of Bs” to, Dio 
maine; and that my Lady was delivered of a Child. 
| 17. Dennts REDMOND, 
Mr. Mac Mann.] Did you know the late Lord and Lady Aube ? 
Dennis Redmond.] 1 did, I knew them both. 
3 hor came you to know them? --. Becauſe I was a Servant. 

F wha did they live then ?--- 4, At Dunmaine. | 

Did you frequently ſee my Lady Altham #-.-A, I did. | 

Was ſhe, or was ſhe not with Child turn the Timeof your Service? 

She was, and all the Servants round ſaid that ſhe was, he 26: "xp 
big. | 


Was there wy young Child in that Fami e Hou There was. 
Whoſe was it !--- A. Tt was reputed to be Lord and Lady Aithant 84 
; Was you ſent to Roſs on any, and what Occaſion ft _ 

I was, for a Midwife, ' - | 

Who ſent you 7-H. Mrs. Heath. | 

Do you know her ?---A, I ought to know her. 


Look about and ſee if you know her. 
Upon my Word, I cannot ſwear directly that that is Mrs, Heath, 
Who ſent you of that Errand ?--- 4. My Lady's Maid did, 

Did you go for the Midwife ?---4. I went for her. 
. Who was ſhe 3 One Mrs. Shiels, 
What did you then do ?---A. I fetched her home to Dunmains. 
Why, after I brought her home, that Night it was a Noiſe w th 
them all, every one, that my Lady was brought-to-bed of a Son; 
How ſoon after the Midwife left the Houle ? 
I cannot tell how ſoon. 
Did you in five Days, or ten Days 7 -A. No, I believe not. 
Did you in a Month ?---A. I did in a Month. | 
« I cannot tell, I ſeen it among the Girls, among the Servants as they 
Were. * 
9, And Mrs. Heath f--- A. Yes. 
In whoſe Care did you ſceit? Name them particularly, 
. Name them, 
Mrs. Heath and Jean Laffan, and with other Girls that I 1 
I; Were there any Rejoicings the Night you brought the Midwife ? 
There was the Night after. 
7 There was a Fire there up in the Avenue among the Trees. 
Croſs-Examination, 
A. I did, very well. 
2 Did not they call her my Lady ſometimes ? 
„ not ſhe with Child while you were a Servant, upon your 

Oath? 

5 Did not you go, upon your Oath, for a Midwife to lay her? 

Upon my Oath, I never did. 

What was he ?---4. He is a Gentleman. 

Had you ever any. Diſcourſe with him concerning your going for a 
A. Upon my Oath, I 8 had with Mr. Sutton concerning going for 

a Midwife for any Perſon, not that I know ef, Sir. 
Had you any Diſcourſe with him ? 
I bad {Diſcourſe with him, 


0L, IX 


but that was my Lady's Maid. 
J. And did you bring her ?---A. I got the Midwife, 
, What happened after ſhe came to the Houſe of Dunmaine ?” 
5 Did you ſee the Child ?--- 4. I ſeen him afterwards, 
Did you ſee him the next Day ?---4. Not the next Day. 
In whoſe Care was it ? 
Did you know Joan Laffan pA. I did. 
Ii ſeen the Child with both one and the other ſeveral Times, 
remember, 
W hat was the Nature of that Rejoicing ? 
Mr. Daly.) Did you know-one Mrs. Heſther that lived in this Family? 
I never heard her called ſo in oy Life. 
A. "Upon my Oath, I cannot tell whether ſhe was or not. 
9. Do you know one Mr. William Sutton of Longrainge ?--- A. I do. 
Midwife, and for whom ? 
©. Do you know Captain Orfeur ?--- A. I do, 
: 3Q ©. Wha 
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Heath, 


200 Mrs. Mary H 
x "7 OT 
0 is he?---4. Ho is Colonel Pallifers Son-in-law 3 f was there | 


1 


Y. Did noe y6u fa it was MS . | 

Pars: roi e? iq: on TY Ener hd wa 2 7 7 4 ore 22285 88 2 7 Me | 4 
| A mquns, Time Name them ; r. Da A wy” Joan Lan a Child 7. J. She had, * f 

WES, Wy 148 is hard 88 at this IIWwe. r 45 not he go + bop y Lord Pains They! faid it was. wi — | 


EK e is the Who nurſed ber C R 


be og e N 


r * Wess en | ” 1canhot tell; except herſelf dure! on hid. 1852 

"Wa his Name 40 145 r yg 5 00 Wk, Fury.) Mr. Daly aſked him, my Lord, ho was Ul Father of 
of 1 72 in t 1 e e 9 2 Las Child, and he ſays my Lord was; and that ſhe nurſed tat cle "I 
Tas ' ryice hefe Pre hear 2575 — if. 6 Mr. Sul. Gen.] This is a Natter ought to be well underſtoo | po 
© ©'D, Whatother Seryapts cap you recolledt; 1 apprehended the Child this Man meant, was he Batard-chitay b 
7 was thets J. 125 er ; ſhe may be ere tor we, e out 101 Lord Altbam 2 Landy ; I defire to know which Child you meant, BW © 
| | eve esd dur: Dani I fay, there was a Child that Joan Lind had hd by ; 
9 Who, the Houſe-keepe * | Sailor, or my Log. kk ddy; but this Child did 1 ot coe to. "Ie 
I de not know as for that, RED 5 


eile ill +] Had Jean Landy a Child? 


cannot dell e Ihe had of her own Body. A 
Was ſhe with Child at Dunmaine while you were a Sebi there? | 
She was with Child in the Town: ©” 


De you remęmber the en fSe 
1 chin 1 bes to 
Who was Coachman 


N 
eh 8 > 1 7 


. N. 


1 


. Was his Wife there ? : y | Mr. prong? By the Virtue of your Oath, was the or was 14 2 not t aber | ' 
His Wife was living at the Bridge below at this Tims... 43 | vant in-the = when my Lady came down firſt? . 
Did Jean 70 ive in the Houſe, at this Time that you brought - virtue of my Oath, I cannot tell. Ay" 

the Midwife ?---£. Upon my Oath, I cannot tell no. d ſhe live there 4. She wis in the Ton, to be files: 
What do you. believe RA I do not know whether ſhe was or not, Where was Jean Landy when you went for the "Midwife? l 

"for there were leveral Servants there, and a great many that I do not In her Father's Houſe,” -©* f 

g. now. „ How near was that to my Lord's Houſe 8 


I 7 juſt below the Del Kennel. 


Pray, did you ever ſee this Child in the Hands « or rr of Joan | 
L di | as not Jean Landy a Servant in the Houſe 


id, Sir. 


— A. I wa i 
4 Wer not ar after pk} Lord and Lady parted ? * 04 Lab 


1 | cane > * i, cannot tell whether = was or not. 
ag aftet th Daly 1d not you ſwear on the Trial in the Exc t 
* ever in her Mee: before they parted ? 10 her Care or FN ? | was in the out when my Lady came down ? hequer that 


How could I mind. all theſe Things? 
, You muſt recolle&.---4. Upon my Word, I cannot tell. 
What Sery n you in . -A. After the Hounds and the Hunters. 


A. She may come in and out, and I am not full ſure whether ſhe was or not 
: Mr. — .] L hope the Fury will take notice that he refuſes to anſun 
the Queſtion 


- 


. Th them Daya _ 1 of them, and hunt them too, * Day.] po, ou remember Eleanor Murphy and Mary Doyle ? 
and wo is Day, and ride a Horſe too. Mary D remember there were fo many the t 
MY mp Lord d and Lady parted 14 I cannot be exact. Mind. * 7 4 7 hs 80995 A 


hen beg did 50 it 


the Midwife there? 


Do you remember Nel Murphy 1 
of what Years nor I am no Scholar to 


1 tell whether I Uo remember N. Nelly An or not. 
7 Cannot you ſay whether you do or no? 

It is impoſſible to remember, when there were ſo many of POR 
Mr. — 4 We ſhall now produce Eleanor Murphy. 
Mr. Smith.} My Lord, this Witneſs has been here while Redmond wa 
examined, and has heard what he ſaid upon the Table; and it was aRuk 


1 Tad keep ep» Memory 
keep _ in my Head. 
Do not #6. rem ber the Separation a remember 2 Time 

d, but gannat tell what Day ↄf the Week, but I think a Heolydey. 
3 15 f hat Lone, ofthe Day. was 11 Was it in the Morning ? 2 
I cannot remember whether it was or not now. 


* Did my Lady 12 2 Coach, or on Horſeback:? made by your Lordſhip, that they ſhould not examine any Witneſs tht 
4 In 2 Jong l hariot. came into Court before they were called. 
2 How lon you continue in the Service after oy parted ? Mr. Nelſon.) My Lord, Theme for her to have her ready, thinking the 


I did not LY long there after, 
Ho long: 

4 cannot tel how long, becauſe my Father and Mother were in the 
unmaine, and I went to them ; upon my Word I cannot tell 


 Croſs-Examination of Raden would not hold long, and ſhe is but} ult came, 
18. ELZANR MoRkrhrx. 

Mr. Callagban. ] Did — know Lord and Lady Altham ? 

A. Eleanor Murphy.) Yes. 

Pray, was you ever at Dunmaine ?=-- A. Ves. 


| Di live there as a Servant ?--- A. I did. 


Jong, 

hog here did my Lady go 3 To Roſe. 
She hal my Lord's Child a-nurſing. 

7 He did come for good and all, and was put into the Care of . Laffan, 

1 was there before either of them came. 
I cannot remember. 

wy ?---X, Let me never go but I cannot remember. 
And how long of that three Years was you there after they camedown ? 


2: How long did you live in the Service in all? -A. About three Years, 
or full 

Was not chat Child brought into the Houſe of Dunmaine after my 
How came he to be taken from Joan Landy? 

; How long was you in the Service ?--- 4. About three Years or better. 

©. How long had you been aServant before my Lady firſt came down ? 

9. Did not you ſwear When you were examined on the former Trial 

Why, 1 belies, to the beſt of my Knowledge, a Year or ng | 


} 

With whom there ?---4. With Lord and Lady Altham. 

Can you tell whether my Lady was with Child at PLES _ 
. I know ſhe was delivered of a Child. 

How do you know that? 

. Becauſe {ren her the Night ſhe was delivered. 

9. Give an Account of all you know of that Matter. | 

Mrs. Heath called me up, and defired me to bring up a Saucepa of 
Water, and have it warmed. | 

Court.] Do you know that Mrs. Heath ? -A. T cannot tell. 

What was ſhe ?--- 4. She was my Lady's Woman, WA 

. Well, go on. 

I brought up the Water in the Saucepan, and ſet it upon the big 
Parlour Fire. Mrs. Heath called me a little while after to bring it up tothe 
Room in a brown Pan, and I went to my Lady's Room with it, where 
my Lady was upon her Knees, and ſhe put her Finger in it to ſee whether 
it was too hot or cold; and the teamed ſome Brandy in it to ſtrengthen 
the Water, as I ſuppoſe, to waſh the Child. 

Mr. Callaghan. } Where was Mrs. Heath? 
A. She was attending my Lady. | 
J Do you know of what my Lady was delivered ? 

It 4 a Boy, for I ſaw it waſhed, and Mrs. Shiels put her Hand i in 
* Right-hand Pocket, and brought out her Sciſſats and cut his Naw 

ring. 


Who were preſent at this Birth ? 


5 Town of 
three Years, or ſomething better, to the beſt of my Knowledge. 
DS Had not Jean, Lanch a Child a-nurſing at her Houſe ? 
LA and Lady parted ?--- A. He uſed to come in before and after. 
But did not he come in for good and all after they parted? 
I cannot tell, without he had done nurſing. 
23 long did you live at Dunmaine before my Lady came there ? 
What Time did my Lord and Lady come down? 
7 I cannot tell how long, but it is three Years I ſerved in all. 
©, How long was you in the Service before ſhe came, and how long 
that you moet e in the Service before my Lady came to Dunmaine? 
AT was there; I cannot be exactly how long. 
better, I cannot be exact. | 
2 Will you tell me how ſoon after they came down my Lady was de- 


FT There were a great many Gentlewomen in the Room that I 40 10 
f but I knew one of them, Madam Butler from Roſi was there. 


led of this Child ?---Z. Indeed, I cannot remember. , Were there any publick Rejoicings at Dunmaine on this Occaſion! 
Was it a Year, or half a Year, or what Time ?---A. I cannot tell. Ves, the ſecond N ht after the Child was born there was a Boat 
Was you a Servant when ſhe was delivered ?---4. I was. alighted by Mr. Taylor's > Order and Mrs. Heath. 


Were you there when Sarah Weeden came down ? 

I was there before ſhe came into the Place at all. 

VP Did you and Mrs. Shiel diſcourſe as you were coming to Dunmaine ? 
How. can I remember? 

©. Could ſhe ſpeak: Englih ?---A4. She could, indeed. 

Ft the alive 8 A. 1 cannot tell whether ſhe is or not. 


75 Do you remember the Chriſtening of this Child? 

I knew the Day appointed for it to be chriſtened; about a Month d 

= Weeks after there was a great Gathering for it of many Things. 
$ Was it chriſtened ? 

Doctor Lloyd came there 1 ſuppoſe to chriſten the Child. 

Who was he? 

He was the Miniſter of Roſs, Sir; I knew him before and * 9 

Was it Mr. Lleyd that chriſtened it ? 

It was he that chriſtened the Child. | 

7 What Name was given to it? 

. Mrs. Heath came ; Som to the Hall and told among the Serv 

he was called Fames Anneſley. 

Jury.] That was his Chriſtian Name? 

A. Yes, James Anneſley was his Chriſtian Name. 

Mr. Callaghan.) What Name was he chriſtened by? 


Was ſhe an /riþ Woman ? A. I cannot tell whether ſhe was or not. 
A ] You ſay, Sir, that you ſaw Joan Landy's Child in the Houſe of 
D unmaine before the Separation? 
A. In the Houſe 1 did backwards and forwards. 
* Did any body take Notice of it ?--- 4. Every one of the F amily, 
rom another uſed to handle and play with it. 
"2D Did you obſerve my Lord to play with it? 
I did, and was as fond of him as could be. 
Now, you ſay that after my Lady was turned away, that Child was 
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aAually brought home to Dunmaine Houſe ?--- A. He was that very Time. A. He was chriſtened: James Anne 9 Wo 
4A O. And you faw my Lerd fond of him then ? F 5 Do you mean that he was chrillened James or James Ain: — 2 
4 A. I ſaw him fond of him then and after. James Auneſſey 
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W hat became of my Lady's Child ? 


. Was that his N Name only, or his Chriſtian and Sirname! 
Why, I believe, this was my Lady's Child; they all ſaid ls. 


That was the Chriſtian Name and Sirname and all, and they it 
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t.] What was he called when he was chriſtened 3 


4. N Anniſley he was called indeed. a a | | 
9, Was he chriſtened Fames Ane 7; „ 


) 
17 : 


7 He was chriſtened Tames Aung. 

Mr. Callaghan. ] Did you ſee. the Child after at 

| WA Yes, | did. OO ITN — ogy Wt | 
de ofren, onceor twice) 

- 1757 Several times, with Mrs. Heath a-drefling of him, when he would 


", 


R + 


* 


% » (ſ et aant ad ho Died 
Mr. Le Hane, The Jury want to know if he was chriſtened James Au- 
er Marphy.] He was chriſtened James Annefley, © 
255) "How do you know that \ 
4. This was what heard Mrs. Haath tell to all the Servants in the Hall. 
Me. Callaghan.] Pray, bow long did you cohtinue after this Chriſten - 
is at Dunmaine?—— 4. A good while. r & *% 
9. How long? A. I believe a Quarter of a Year, . 

2. "Where was that Child during that Time? 
He was ſent to Foan Lanch's gut to nurſe, ſhe took him with lier. 
Do you remember the Time of my Lord and Lady's parting ? 
TL CS REA... i oct bit and dn., 1 
But do you remember the Time -A. I do not remember the Time. 

3 Was it before or after that, that Joan Landy got the Nurſing ? 
dhe got the Nurſing the Day that he was chriſtened ; ſhe Tame to 
nurſe him * Day before. eee x pas | * * 
9. Where did ygu go when you left Dunmaine? 

F ] went to Boſe after I left Dunmaine, 420 
© 9. Did you ſee the Child after? AJ. I never ſaw the Child after, only 
once that he came to Rofs with * Lord in the Coach. 

Do you underſtand what a 
„ Yet. 


hriſtian Name and what a Sirname is? 


And what his Chriſtian Name ?---A. His Chriſtian Name is James. 


ened ?--- A, It was a Sirname, Annefley. 3 
5 FE .. Croſs- Extinination. © 2 
Mx. Spring. ] Tell me, recolle& who were preſent when the Child was 
born beſides you ?--- 4. There were ſeveral. 1 
9. Name them. A. Madam Buller, 
Who elſe ?---A. I do not know it is fo long ago, I ſhould have a 
Fs 20d Head to remember them. 8 
date S Do you remember were any of the Servants by ? 
"A. 1 remember ſome of the Servants, Mary Doyle was by. 
5 Was Mary Doyle in the Rom? „ 
She was in the Room, and Mrs. Heath. 
NC, And who elſe? 
Why, ſome Gentlewomen, I cannot tell who they were, 
I Have not you as good a Memory now as a Year ago? 
have not. . | 5 
. Is not it as good now as laſt Year ?--- A, I do not know but it is. 
Was not Mary Doyle there and Madam Butler ?--- A, Yes, they were. 
Do you remember 5 7A. I do not remember * more. 


hen! How long had Mary Deyle been in the Service before the Birth? 
\ I cannot tell indeed that. 

| . What Name did ſhe go by then ? A. By Mary Doyle. 
She was not married then ?--- F. I never heard ſhe was. 

4 4 Which of you was in the Service firſt ?- . I was firſt, 


How long, pray? 
. Why, a good while; I do not remember how long. 
I I How long was you there after the Child was born ? 
maid, I was there half a Year almoſt, not half a Year, 
Q 75 And how long was you there before ? 
A. Near hand a Quarter before. 
to the What was you in the Family ?---A. I was Laundry-Maid. 


where Was you the head Laundry-Maid ?---.-No. 
hefher What was the Name of the upper one? 
chen I cannot remember her Name. ; 


©. Recollect. 
It was a ſtrange ſort of a Name, I cannot recollect it now. 
How long do you ſay you lived in the Service before the Birth? 
. Near hand a Oar of a Year, f 


ng And how long after ?-. About half a Year. 
Navel Where was you at the Time of the great Eclipſe ? 
' Ido not know. n 

2 9. Do you remember it?---A. I do not remember it, but I remember 
did va A there was great Thunder and Rain. 
. 4 9. Do not you remember the great Eclipſe ſeveral Years ago? 
cahon- Pi I do not remember it now, * I remember Thunder and Rain. 
Boah Ho came you to remember laſt Year what you do not remember now? 

. Why, what did I remember then ? 


Mr. Spring.] The Eclipſe. | 
Ee you, upon your Oath, where you were at the Time of the 
elipſe! | 
A. | was at Captain Butler's at this Time of the Thunder and Rain. 
& Was there any Darkneſs of the Sun in the Morning at the time of 
at Thunder and Rain ?---A. I do not remember it. 

Were you not a Servant at Captain Butler's at the Time of the 
deſpfe -A. I was there when this Thunder and Rain was, the Eclipſe 
vis in the Evening. 

d. By virtue of your Oath, do not you remember the great Eclipſe of 
Sun ?---F, By the virtue of my Oath, I do not remember any other. 

Was that Thunder before or after the Child was born! 

: The Thunder was ſince he was born. 

Was not you in Captain Butler's Service then? 

- I was in Captain Butler's Houſe, but not in the Service. 

Das * 7 not you a Servanc at Dunmaine before Lady Altham came to 
dine are . ; 


What was the Child's Sirname ?-. His Sirname is Aueh. 


Was Anneſley his Sirname or Chriſtian Name when he was chriſt» 


be ſept for z and there never was a, Woman loved a Child better than ſhe | 


[ 


For Perjury. 


| 
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ff... OD G Re ig Fe Bron) nyo 
4. 1 was not in it when the came the it wad Mrs. ZHath hired me. 
Cours.) How long did you live at Dunmgine before my Lady came? 
A. She'was there before T went there. 
NN 25 How long were you in the Service before my Lady was brought- to · 
Bed ?---A. Near a Quarter of 4 Ter. 
Q.: And how long after ?- A. Half a Yet, n 
Do you remember the great Darkneſs 74 Ivo not, my Lord. 
But you were aſked' whether you remembered it when 3 
mind on the Trial in the Exchequer, and you ſaid you dic. 
A. Why, they only aſked me then if I remembered the Eclipſe, and I 
ſaid I remember that there was ſuch a Thing. . 
. By virtue of your Oath, did you never ſay that you remembered the 
Eelipſe A 1 do remember that Darkneſs. s. 
What Darkneſs was it . It was a Thunder and Rain. 
Was that while you lived at in 1 8 
It was after I left Dm . © 1 
I What time of the Day was it? 
It was in the Evening; in the Afternoon, 
2. How long did it continue? 1 
The Rain held a Quarter of an Hour. | e 
. Did you mention any Thunder and Rain when you was examined 
before ?—. I was not aſked any, my Lord, | 3 
N: Do you remember an Eclivſe that happened about the time of the 


A. I do not remember 7 but that Eclipſe that was in the Evening, 
that there was Thunder and Rain along with it. | 1 
Mr. Spring. ] Were you not at Dunmaine Houſe when my Lady came 
down? — F, No, I was not. N 3 3 
I Did you ever ſee her before you ſaw her at Dunmaine ? 
Ne indeed; In IETD. 
2; Did ſh. go to Dublin while you were in the Service? 
Not that I know of. . 5 
I Could ſhe be abſent a Month or two and you not know of fiber 
No, ſhe was not, in my Service at all, without ſhe'd go to Church; 
. Did not you ſwear formerly that you were in the | 
Lady came firſt?— 4. Indeed, I did not. © 
Where was you hired ?——, By Mrs. Heath, 
- Where ?— A. In the Parlour at Danmaine.', 48 
And you never ſaw Lady Altham before ? J. Indeed, never did. 
„ Did not you ſay, when you were examined before, that you had 
ſeen her at N Kh | | 
A. Indeed 1 did not, without they took me üp wrong. +, PE 
Court.] Did not you ſwear upon that Trial, that you were in the Ser- 
vice a good while before my Lady came down? '' _ 1 
A. No, upon my Word I did not, my Lord. | 
Mr. Spring.] Did you not fay, that the firſt Time you ſaw my Lady 
was at Captain Butler's before you were a Servant at Dunmainef 


Houſe when my 


: 


A. Upon my Oath, I did not, that I remember. ' 2g 
on 1 my aſk you who were the Godfathers and Godmother to this 
| | | 


A. Mr Colclougb, Mr. Cliff, and Mrs: Piget were Goſſips. 
+ What Collough p A. Of Reſſgarland. oe 
What was his Chriſtian Name 7— 4. Autbony Colclough, | 
Who were the other Goflips? | | 
Counſellor Clif, and Madam Piget of Tyntern. 

. Whoſe Wife was ſhe ? 


A 1 was not the Captain Piget's of Tyntern ? 0 | 
als y 


K ou whoſe Wife ſhe was? 

She was called Madam Piget of Tyntern, 
Was not ſhe Captain Pigot's Wife? 

. I cannot tell, but ſhe went by that Name, 

2; 41 what Name did you paſs re, f at that time? 
Eleanor Howlett, and my Huſband's Name is Murphy, 
Do you know one Bridget Howlett ? A. Yes, 

Was ſhe a Servant to my Lord Altham? 

We lived there at the ſame time. . | | 

Who was Butler then 4. Charles Magher was Butler, 

Did you know one Rolph that was Butler? | 

- Rolph was not there in my Time. | 

Did you know Mrs. H/::don ? Was ſhe in the Houſe ? 

I heard talk of her; ſhe was not in the Houſe becauſe ſhe was un- 


1 der an ill Character. 2 2 


Where did ſhe live then ? — 4. She was at the Bridge below. 
. How near was that to Dunmaine A. To the beſt of my Know- 
ledge near half a Mile, I cannot tell how long. wh 8 

Do you remember Mrs. S:twright A. I do not remember her, 
. Who was Houſe-keeper ? - | | 
I think, Mary Doyle, that had the Name of Houſe-keeper. 
Where did you live before you came to Captain Butlers? 
At Frank Whites, in Roſs. 

I Where did you live after you left Lord Altham's ? 

A. At no Place, I was with my own People. 
Did you ever live with one Macnamee?—A. I did indeed. 

7 Did you live with him before or after you left Lord Altham's t 
That was after I left Lord Altham's, 

Jury.] Name the Goſſips over again; how many were there ? 

A. Three. 

55 Name them. 

. Counſellor Chff, Anthony Colcleugh from Raſfgarland, and Mrs. Pi- 
got of Tyntern, | 

Court.] This is a poſitive Witneſs to the Birth, if you can poſſibly be- 
lieve, Gentlemen, that ſhe is a Woman that deſerves your Credit. 

Mr. Serj. Marſhall.) I hope your Lordſhip won't make any Remarks up- 
on the Witneſſes till we come to the Cloſe ;, if we are to ſupport the 
Credit of our Witneſſes, as oe appear, we ſhall never have done. 

Court.) I ſay, if ſhe be a Perſon of Credit; you would not have me ſay, 
ſhe is a Perſon of undaubted Credit. | 

* 19. Mary 
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Mr. Marilith The next Witneſs we produce is Aary 
Lord, is a Witneſs to the Birth. vr ere Fonds 


* 


. of . F 4 1 


N 
8 


: Mar Doyle.) Yes, Sir, 1 did.” a9 £ 
Did you know his Lady A. Yeb, et, 


S [How Lame you to kn them?—-Z.'Becauſe b was: their Bervant, Bir, 


24 7 


8 


is hard for me to femember it 8M .... 
How long do you think-it | is ?-+-. I believe, to 
Knowledge, nine or ten- and- thirty Years this May next. 


When was you in their/Service f. That is a good while ago, it 


„ Ho long do you ſay it is f A. It is ninecand- thirty this May. 
Years is it fince you lived there; 


Recolle&, Woman, how many 
is it nine-and-twenty, or thirty; or how many? 2 
A. It is thirty this May, ſince you will have it fo. 
?, During your Knowledge of Lady Altham was ſhe with Child? 
 Shewns Frith Ch...... 8 
, Was ſhe delivered ?- V She was indeed. 
Where 7 -A. In her own Houſe at Dunmaine, Sir. 
Ho do you know that -A. I was by, Si. 
Was you preſent? A. I was indeed. 
Was any body elſe preſent ? J. There was. 
Who f- HA. Three or four Servants. 


Eleanor Murphy. ' * + 
D. Were there any 
Butler, and ſome others I do not know. 
9. Was the Child chriſtened ?--- 4. He was. 
By whom -A. By one Lhyd out of Roſs. 
. Who was pe ?.--4, A Miniſter and Curite, 


Gentlewomen thete 


. - 


3 4 


Of what Place f--- J. Of Roſh, © © 
Who. were the Godfathers and Godmother? . 3 NW 
7 To the beſt of ty Knowledge, Mr. Ciletough, Mrs. Piget of Tyn- 
tern, and Mr. Cliff fr I 4 F 
H. Were there 7 Refoid ngs upon that Account?--4. A great deal, Sir, 

. When and where 2 5 In the Houſe. ©. 

J. Tell what Rejoicings'there were,--- A. 
quors, and thg beſt of Eating and Rejoicing every way. 
O. Was there à Bonfire H. There was. e 
When was that Bonfire ?. 4. The Night after the Child was born. 
Pray now, what came of that Child after? 


T Indeed 1 do not know; there was a Nurſe there that had him, for 1 


left the Place a few Days after he was chriſtened. 5 
©. What was the Nurſe's Name? | 1 
A. 125 the beſt of my Knowledge, her Name was Landy. \ 


D ow ir Va you ſtay after the Chriſtening ? 
I left the Houſe a few Days after. 
Caurt.] Did you ſee my Lady delivered 7 -A. Indeed 1 
Eye-witneſs to it, for I Was in the Room all _ | 
35 Are you ſure whether Mrs. Heath was in the Room or not? 


Indeed ſhe was from the firſt to the Jaft. 
Mr. Spring. Vou ſay Joan Landy was the Nurſe Led i, Yes, Sir. 25 


did, I was an 


|  »  Croſs-Examinatien. ' 
* 


85 Was the married or a ſingle Woman? N 
. I heard by every Body in the Houſe that ſhe was married. 
2. To whom ?---A. To one Mac Cormack. = „ 
9. Were they living together at that time in their own Houſe? 
. I do not know whether they were or not. 
Where did they live then AH. They lived in the Town. 
At what time was this Birth and Chriſtening? | 
It was in the Month of May. 8 
V The latte End or the Beginning of May? 
The latter End of May OO : | 
Court.] How long was it between the Birth and the Chriſtening? 
A. Between three and four Weeks, or thereabouts. 
©. Was it both born and chriſtened in May? | 
A. He was born the latter End of the Month of May. | 
2. Was you there at the Chriſtening, or did Jou leave the Service be- 
fore it Bu It was after the Chriſtening I left the Houſe. 5 
IJ What was your Service? -H. A Chamber-maid, my Lord. 
r. Spring.] * jan long was you in that Service before this Child was 
born ?--- 4. Juſt three Months. | 7 | 5 
I How long before this was you acquainted with Joan Landy? 
Never 'till I ſeen her there, 1 | 
Do you know whether ſhe had a Child or not? 
f. I heard that ſhe had a Child. 
By whom ?--- 4. I do not know by whom. 
b Vw ſaid juſt now that Mrs. Heath, Mrs. Butler and Nelly 1ur- 
phy were preſent at the Birth ?--- A. I did, Sir, e 
Were there any more but them? 
Indeed I do not know, for. my Part I do not remember them. 
J How long before that had you known Eleanor Murphy? 
I never ſeen her till I ſaw her there. 
2, What was her name then'?---#. Eleanor Howlett. 
| 2. Had you ever any Children -H. 1 ought to have one Boy, 
How old is he? ; 
He is thirty Years of Age, but I had a Son before that time. 
. Whictiwas in the Service firſt, you or Nelly Murphy? 
She was in the Houſe before me, and after to the beſt of my Knowledge. 


©. What is your Son's Name -A. Edward Coſſer. 
5 How many Huſbands have you had? | 
A. I neger married but one Man. 
| I How comes you to go by the Name of Doyle ? 
. Mary Doyle is my own maiden Name. 
g | 
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Who were they ?--- 4. One Nell Murphy, and Mrs. Heath firſt, and | 
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There were the beſt of Li- | 


| 
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| know whether he was a Major or a Captain the Servants told me he yas 
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E off wot F i -HSSA4 
ive gore" A. Tlive gow at the Fort of Beten tnt | 
"yourſelf, in an Aﬀigdayit 2 you lately mae, 


2. Where do you liy 
 D. How came you to 

| Mary Diyle of Ravilly ?--- 4. Becauſe I lived there, - 

| 55 How many Vears 75 is it ſince you lived there ? 8 1 

A. Thirty Vears this Hay ſince I lived there. „ 
D. Was 1 when you lived there? 3 
A. I was five Years before that a married Woman. 
. Where did you live before you came to Ravilly? *- 

In WM County of Ns. 10 ee 6 

. Where there ?- A. I forgot the Name of the Place. 

Becallect where you lived before you lived at Rauf 
r 
H 

Il 


A, arro floum. Me 12 8 
| 5 ow hog ou * live chere ?--- J. I cannot remember, . 
FF xe did you live before you lived at Harro/fewn? 
JJ 
Where there? ABT AR, to 2h Oy ET Me as | 
Ohl the Lord knows where, I cannot remember, 
3; Where did you go when you left Ravily? ? 
A. To leu Grange in the County of Kilkenny. Ns + 
ec Daniel Hughes f Al. I . 
id he | | 


* 


3 ever live with you ? | 
J. He liyed in the Houſe: with me at wg i 
9. W hat is he to you 24. He is my Huſband's Nephew. 
O. Row long did you live at Low Grange?--« A. I lived Six Years there 
How long at Ravilly ?--- A. Six Years. And it was the Year that [ 
went to Ravilly that I was at Dunmaine, for my Huſband and I parted, 
Where did your Huſband and you part AJ. We parted there: 


D. Where?---4. At Harrolſieun. ö | 
J. When was you brought- to · bed of your Son ?--- 4. The Lord knows, 
I Was you in Service before you went to Dunmaine? 
A. I was, in the County of Wexford and County of Wicklow, 

©. Where ?---A, At one Oſbornes. ME BL Wo 

. How long did you live there -g. I was a Twelyemoath there, 

Ne before or aſter you were married? © 

Before I was married. | 
15 How old do you ſay your Son is? 

A. I fay he is thirty Years old next May. a 
Si Where was he born? - -A. I cannot remember. 

O. Do you know Robert Coſter ?---A. I do know him, | 
Court. ] What is the Tendency of this Examination? 

Mr. Spring.] This Examination tends to prove, that ſhe was a mat; 
ried Woman, and lived with her Huſband at the Time ſhe pretends the 
Pens a 8 at SN * FE 41 | 1 
D. Who was Cook at Dunmaine — A. I do not know his Name, 

H. Did you know the Houſe-keeper ?- A. I 2 kegel. 1.ih %ugy 

Do you remember Major Fitz-gerald's being at Danmaine ? + 
A. There was one Fitz-gerald that lay there one N ight, and I do not 


one out of the County of Carlow. 
> Do you remember Sarah Wzedon ? 
I never ſeen Sarah [eden but once. 
I Did you know Mrs. Setioright the Houſekeeper ? 
2 98 N es Nets I ea Roo. what was her Name. 
9. Who was the Laundreſs?---4. There was Ne urphy | 
ther over her, but | do not remember her, 7 1 "py we 25 
9. Who was Butler ?- -H. One Mag ber. 3 


5 Do you remember Bourk the Poſtillion ?--- A. 1 I do not. 
2 « 


7 


Do you remember the 
I do not remember it. 


I ſtayed after the Chriſtening two or three Days. * 
great Eclipſe of the Sun ? | | 


ol 


Can you recollect whether before or after Chri/tmas ? 
nfire in Tynterh 


- 
- 


— 
_— 
* 
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7 That was the time that Eſquire Pizet had the 
©, Was it before or after that Bonfire? 

; Before the Bonfire, for we had it at Micbaelmas. 
5 Did you ever fee my Lady afterwards, and where? 
A. I ſeen her in Danmaine very often. 
2. When you ſaw her there, did you ſee any Child in and about that 
Houſe f--- A. I did indeed, upon my Word. | 

What Child was it? | | 

A. I ſeen the Child with Jean Lafan tending of it, at the time Madan 
Pigat ſent a Letter by me there; J ſeen it mighty well dreſſed with Ju 
Laffan in Dunmaine Houſe, at the time of the Letter I was ſent with ls 
be delivered to my Lady Altham. | 
2. Did you deliver the Letter ? 

A. ] gave it to Mrs. Heath, into her own Hands, and ſhe went up Stall 


| 


with it to my Lady, and told me when ſhe came down, that my 
was unwell, and could not give me an Anſwer, | Dj 
2 


How long before you left the Service did Dennis Redmond leave it? 2. 


He was there before me and after me. Chr:/tmas 
How long did you ftay there after this Birth ? 9, W 


9, W 


J Yo 


1 14 


Mr. Morton.] The next Witneſs will be one Mary Freeman, who will g. WI 
prove to your Lordſhip and the Jury, that ſhe ſaw my Lad Alkan at N. C 
| Dunmaine big with Child, and ſaw the Child in the Care of Joan Laffas; J Wa 
that Mrs. eath was particularly fond of it, and that ſhe has ſeen the « Inde 
Child with my Lady in a Coach frequently afterwards. | K See! 
20, Mary FREEMAN. . 12 
Mr. Morton.] Did you know the late Lady Altham ? 4. No, 
Mary Freeman.] I did, Sir. 9. How 
9. Where did you firſt ſee her ?- J. In Tjntern, at Madam DPipnt's v. Did 
I At the time you knew her there, what Conditiondid ſhe appear to be in 2 I can 
A She appeared to me as a Woman in her Caſe, with Child. <. Do; 
Q. Did the appear big?---4. She did indeed, Sir. A. 1 was 
D. At what time was this?--- 4. To the beſt of my Knowledge, it <: Was 
was a little before Chri/tmas in the Year that King George the Firſt came in. $ i Did 1 


| (499.9 774 
9 Did you fee the Child at that Time ? 1 8 
4, 1 did fee the Child that very inſtant in the Preſence of Mrs. Heath. 

9. Was Mrs, Heath preſent ? | wr Fl 

l was in her Preſence the Minute that I delivered the Letter: Joan 

' Loffan was in the Kitchen with the Child in her Arms, | 

What Time of the Year was this ? | 
. It was about this Time of the Year, I cannot tell what Time. 
b ] Are you ſure that Mrs, Heath was preſent and ſaw the Child ? 
. an Laffan had the Child in her Arms in the Preſence of Mrs. 
th when delivered the Letter to her. | 
Mr. Merton,] At the Time you ſaw this Child, then or any other 
chat Notice did you fee Mrs, Heath take of it ? 

Thy indeed, Sir, upon my Word, I know no more than that I was 
en to the Fair of Reſt, and | ſaw her bring out the Child, and ſhe put 
Bondde of Cloaths into my Lady's Coach 

But I aſk you, whether at the Time that you ſaw this Child when 
8 rent with the Letter, and then obſerved this Child in Mrs. Heath's 
ſence, you obſerved Mrs. Heath to take any Notice of it ? 5 
- She did take Notice of it, particular Notice, and was playing with 
it; indeed ſhe was. EP 
: How old was the Child then ? 

A, It was about a Vea and half old, to the beſt of my Knowledge. 

2: M hat ſort of a Child was it? 

2 


It was a pretty light-headed Child. 
Did Mrs. Heath take Notice of it as the Child of a Perſon of Conſe- 
ence ?---A, She did indeed, | 
7's As the Child of whom? f. As a Gentleman's Child, 
Whoſe Child was it conſidered to be ? 
5 It was conſidered my Lady Aitham's and my Lord's; as I heard, it 
was called the young Lord, young Jemmy Anneſley ; any other | cannot tell 


I's I aſk you whether at any Time after this, you ſaw this Child in 
company with Lady Aitham A. I did. 
„ Where was the next Place? 

T 1 did not fee it after that Time, to the beſt of my Knowledge, till 
I {cen him at Roſs at Madam Butler's. 

®. Who did you ſee him with there? | 

lle was in Madam Butler's Arms, for he was brought from Dun- 
maine that very Day, and ſhe received the Child and carried it up Stairs 
to my Lady. | 


3 Who brought it to 7 5 ? A. I cannot tell, 
e © 


At this Time in whoſe Company was it? 
There was Nobody but Mrs. Heath that came down Stairs. 
9. Now J aſk you whether the Child that you ſaw after at Roſs was the 
fame you ſaw at Dunmaine f 5 | 
J. I cannot tell that, Sir, but the Child was there. 
9, Was Mrs, Heath preſent at Butler's f--- A, She was indeed, 
©, Lid ſhe at that Place take any Notice of the Child ? 
4. I cannot tell you, Sir, it was at the Head of the Stairs, and I can- 
no: tell that, 


S > 


Crofs- Examination. 

Mr. Ed. Malone.) Do you remember the Year that you ſaw my Lady 
with Child ? 

A. The Year King Geerpe the firſt came in. 

9, Was ſhe big with Child then ?---4, She was. 
noe J. You ſay it was the Year King George came in? 
4 A. It was the Year he came in. 
H. Was it not about Chri/?mas you ſaid ? 
A. And was not that the Year King George came in? 
9. 1 ak you, if you did not ſay you ſaw my Lady big with Child about 
Ch A. It was about Chriſimas. 
&, Where did you fee her then? A. At Tyntern. 
9, Was it before or after Chriſtmas * A. It was before. 
55 You went from Mrs. Pigot's with a Letter to Dunmaine? 
1. did Sir. 
9, What Time of the Year was it? J. In the Spring. 
F Of what Year ?——A. I cannot tell as to that. 
Was it the next Spring after you ſaw her with Child ? 
Indeed it was not, nor the Spring after. 
See if you can recollect the Year ?---A. I cannot recollect the Year. 
You knew Counſellor Pigot? A. I knew him very well. 
Had any Accident happened to him then? 
No, Sir, it was after. 
How ſoon after? A. I do not know. 
Did not he break his Leg in the County of Tipperary? 
I cannot tell that. 
Do vou remember the Time he broke his Leg ? 
I was not in the Family then, but in the Town. 
Was Mrs. Piget at home when he broke his Leg ?.. A. I believe ſo. 
Did ihe go to him? A. She went to him. 
Did ſhe go from Tyntern to him? A. She did. 
Mr. Serj. Marſball.] The next Witneſs is one Thamas Elton, by Trade 
Ul.zier; he was called to Dunmainc upon ſome neceſſary Repairs of that 
ouſe ſome time after the Birth of Mr. Anneſiey; and he will give your 
ere hip an Account that he ſaw this Child in the Houſe, when he was 
ee at WW OIk, greatly taken care of by his Father and Mother, and I 
lere by the Priſoner at the Bar. 
Cri, If you have any new Witneſſes to any new Matter, produce 
you have produced Witneſſes to all the Points of the Indictment 
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21. THoMas ELTON. 
Mr. Serj. Merſball.] Pray, Sir, what Trade do you follow ? 
ena £1t;n,] I am a Glazier, 
ao you know a Place called Dunmaine 9--- A, I do, Sir. | 
: Were you at any Time and when at that Houſe ? 
tlrvee my Apprenticcſhip in Rſs to James Morris of Roſs, and I 
Lirnaint Houſe ſeveral times. 
a what Year? 
Jo the beſt of my Memory, I was bound Apprentice in the Year 1715. 
And what Tine was you at Dunmaine Houſe ? 


L. IX. | 


mY — 


*, ADD 


n 


AS fa AD 
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for Perjury, 


A. I was there 1 believe at ſeyeral Times. 
95 ns any particular Time, 


Separation of my Lord and Lady was. 

O: Who did you ſce there ?--- J. The Lord and the Lady was there. 
O. Whom elle did you ſee ? 
A. J ſeen Arthur Lord A tham and his Lady, I ſeen Mary Heath. 
©, Do you know any other of that Family that were there? 
A. I have remembered to fee a Child there. 

2, What Child was that? : | 

. A Child as | thought was the Son of Arthur Lord Aliham. 
9D. Where was Lady Altham when you ſaw this Son? 

In the Houle, Sir. | 
85 In what Manner was this Child treated? 


| If you pleaſe I will tell you. I am a Glazier by Trade, and at 
Work in the Houſe at ſeveral Times I was, 


Q What Year was this that you ſaw the Child? | 
A. In the Year 1716, to the beſt of my Knowledge; and upon the 
ſame, I was up in the Lady's Chaniber at Work, and a Meſſenger came up, 


a Meſſenger ſuy, Young Maſtcr is below : in ſome time after my Lady 
called Mary Heath, and ſaid, Go and bring uþ my Child, With that, 1 
ſeen the Child coming up, and upon the ſame, my Lady embraced it as 
ſhe was fitting upon the Bed. 

. What Year was this ? 


. I think it was 1710. And ſhe kept it there, during the Time 1 


was at Work, which was clole upon an Hour. 


Cros- Examinaiom, 

Mr. Recorder.] Say in what time of the Year 1716 this was ? 

A. I cannot tell, 

2: Was it in Spring, or Summer, or Winter! 

A. 1 cannot tell, upon my Word. 

Was it after, or before Chri/tmas?--- A. Indecd I cannot tell, Sir. 
Upon your Oath, was not it in the Year 1717? 

A. Upon my Oath, it was not in 1517. 

DQ: Well then, what time was it in 1516?---4, I cannot tell, Sir. 

©. Upon your Oath, was it in 1716? 

A. It was in 1716, but I cannot particularly gueſs at the Time; I can- 
not contain that, it la long ago. 

Mr. Proby, Juror.) How old was the Child? 

A. As near as I con gueſs, a Ycar and half, or thereabouts. 

Q. Did yon ever hold any Dilcourſe within theſe few Days with any 
body upon the Road ? f 

A. 1 did not, upon my Oath; | | 

Q. Did you ſee Nobody in a Finglaſs Chaiſe between Kilullen Bridge 
and this? | 

A. I believe I ſaw your Face. 


Q. Do you remember what you told me then about your Knowledge 
of this Affair? 6 15 

A. I do not remember. | 

Mr. Proby.] You told me then you had a Subpœna the Day before, 
and thought it was very hard you ſhould not know ſooner what you had to 
wear; and {wore by your Maker there, you knew nothing of the Matter, 
You faid further, you were in ſo great a Paſſion you threw the Subpœna 
and Shilling into the Fire, 

N. B. Witneſs Elton produced a Paper and ſaid, Here is the Subpœena. 

Mr. Solicitor General.] | am now, with ſome Satisſaction, to inform 
2 Lordſhips that we ſhall call Mr. Higginſen; he is a Perſon of ſome 

eputation, We ſhould not call him fo early, but that he is falling fick 
and not able to attend any longer. This Gentleman will endeavour to 
prove hat he was at Dunmaine at the Lime of the Aſſizes of Wexford, and 

we will now produce him, though out of time, to ſhew where my Lad 
was at that time, and of her being then with Child. You will obſerve 
he is now called by way of Anticipation, and before his time. 

Mr. Proby.] My Lord, | have ſomething further to mention that this 
Man told me, which I had forgot. 

Mr. Serj. Marſbadl.] I deſire, my Lord, that Mr. Proby may be ſworn. 

Curt.) You muſt be ſworn, Sir. 

Mr. Preby ſworn to give Evidence to the Court, and his Fellow-jurors. ] 
Wen he told me that it was very hard he ſhould have ſuch ſhort Warn- 
ing, and did not know what he had to ſwear, I deſired him by all means to 
make hauſte, for the I'rial would be very ſoon, to get to 'on and be in- 
ſtructed there. So I will, ſays he; and immediately he ſet into a Gallop, 
and I never ſaw him 'till now ſince. 

Mr. Serj. Marſhall, ] What were the Words he ſaid to you? 

A. He told me, that he was in ſuch a Paſſion, that he threw the 
Subpcena and the Shilling into the Fire. | 

Mr. S»licitor.)} It ſhews he was a molt unwilling Witneſs. 

Mr. Proby.] His Words were theſe, B G—d [1 knnw nthing of the Malter. 
Mr. Serj. Marſhall.) Do not you apprehend that the Man meant by 
that, that he did not know any thing of the Birth of this Child ? 

A. I cannot tell what he meant. 

2. Upon your Oath, Sir, what do you think he meant? 

Upon my Oath, vir, I believe from the ſubſequent Expreſſions, 
that he knew nothing at all of the Affair. 

9, Might not ſuch a Perſon as you ſaw here clearly imagine, that his 
ſceing a Child in that Houſe was nothing material, if he knew nothing of 
the Birth of that Child ? 
A, He told me he was ſummoned on the Trial between the old and 
young Lord, and ſwore by G---d be knew nothing of the Matter. 

). But might not he think that he Knew nothing material! 
Mr. Recorder.) The Jury will judge of that. 

22. Mr. THOMAS Hi1GGInsoN, 

Mr. Solicitor.) Mr. Higginſon, pray did you know the late Lord and 
Lady Altham Mr. Higginſon.] Yes. | 


I: Do you remember to have ſeen cither of them, and when, in the 
Year 1714 or 1715! 
A. I ſaw Lord Aliham very often; I had the Honour to receive from 


the Year 1710, Arthur Lord Altham's Rents for Part of his Eſtate, 
| 2: You ſa my Lord Altham very often? | 
R 
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was there in that ſame Year, and in 1716 and 1717, and 'till the 
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[ did not turn my Face about, nor do not know who it was, and | heard 
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(491 
_ fob verpofiet ff wolf bier dune mare t N 
2. Do you remember to have ſeen either of them about the Middle of 
April I 15 ?..-X, Yes, the Middle of April 1715 I called at Dunmaine. 5 
: how came you to call there? | if 
. I was Receiver to Arthur Lord Altham, and Arthur late Earl of 
Angleſea. | HEY IE #10053} e: ROTTEN MA 4 
Go on, and give an Account of what you know of this Family. 


7 
19 174 
. 7 


| 52 My Lady Iſaw when I called at Dunmaine, my Lord was not at home. 


. Do you know any thing of her being with Child? 
That time I ſaw her, 1 took her to be big with Child. 
Court.] What time was that — 2. In the Middle of April 1715. 
Mr. Solititor.] What time in April do you fay ? | Ep 
A. The Middle, in Eaſſer Week 775. 

©, Where did you ſee her then f- -A. At Dunmaine. 


2. Inform the Court and Jury what Look or Appearance ſhe had of 
being with Child. | 


A. She appeared to be big with Child to me, and towards the laſt 


Month of her time. | | | 
D. Tell us wherefore it is that you have made yourſelf ſure it was then? 

J. I had a Pocket-book in which I kept my Memorandums ; I was 
receiving Rents for the Earl of Angleſza, and I ſent my Son to receive the 
Rents of the Nanny=water Eſtate for Lord Altbam; I knew he would be 
at home with the Money; and I called there for Lord Altham to ſend 
one to Eniſcorthy with me for the M _ 

The Witneſs's Voice being weak, Mr. Smith, an Officer of the Court, is 
diretied to repeat what he ſhould ſay. | 

Mr. Smith.) Tell what you ſay, Sentence by Sentence, and I will re- 
peat it. 
f Mr: Hieginſon.] J called to ſee if Lord Alibam was at home to ſend 
one with me'to Eniſcorthy, to get ſome Money for himſelf. 

Did you ſee my Lady or my Lord at that time ?---4. My Lady only. 
| F How can you be particular concerning the time of your being at 
Dunmaine ? | 1 | 

A. Becauſe the Days that I received Lord Annesley's Rents I had it 
entered in my Pockee-book, and I gave the Book to the Prime Serjeant 
Malone at the laſt Trial. 

. What were the Contents of that Book ?-- A. Lord Angleſea's Receipts. 

El You ſay Lady Altham looked like a Woman big with Child? 

A. She did. | 

. What Converſation had you with her then? 

Very little, only that I aſked for my Lord, and told her what I 
called for; for I dared not go into the Houſe, for if I had, Lord Angle/ea 
would have turned me out of the Receipt of his Rents. 

2 Tell what paſſed between my Lady and you. 

I told her I called to get my Lord to ſend one with me to Eniſcorthy; 
and my Lady came down and made me drink, and I drank a good De- 
liverance to her Ladyſhip in two Glaſſes of White-wine. 
| I Who did you ſee with my Lady ? 

I,. The Maid was there, but I do not know her Name. I 

©. Now tell us how did you diſpoſe of yourſelf after you left 
Dunmaine ? 

A. I went to Eniſcorthy, and dined with Major Rogers that Day there. 

, Where did you go from thence ? 

A. To a Friend's Houſe in Wexford early next Morning, Thurſday 
Morning. 

Recollect the Day you were at Dunmaine ? | 

. I was there on Thurſday going, and Tueſday coming back, 

What Day did you go from Dunmaine to Eniſcorthy ? 

] came from Dunmaine to Eniſcorthy on Tueſday. 

9. How long did you ſtay at Wexford then? 

H. Not above an Hour I believe, we had but one Pint of Wine. 

9, Did you ſee Lord Altham at that Aſſizes! | 
A. Yes, he gave me the Receipt. 

9. Did you ſee my Lady there ?---4. No, I did not, nor hear of her. 
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27. The Trial of 'Mrs. Mary Heath, 
\ 15116 54 41 Modu bak # : 


| | 5 I believe I entered them before I went from home. 


17 C. ( 492} | 
A, Several of : Riſe Tenints'dit come to Lord Ant len in Tu nd 4 
RSS 
Mr. Le Hunte:] Pray, Sir, do not you ſay that you were at Dunna 
| on Zafter-Tueſday ?-— A. Lw. K uma 


.A. I was there on Thurſday and Tueſday. 
Was you there on Zafter-Tueſday ?---A.; 1 _ | 


Fa | dp Year was it? | 
. By my Books on Eefter-Tueſday in the Year 1715. 
5 Where was you , before? f 
| . 4. I believe I was at Mr. „ . I was at Houghton's; I know | 
was in that Neighbourhood on Zafter-Monday. 

55 Upon your Oath, Sir, where were you on Ea/ter- Monday ? 

I believe I was at Mr. Thomas Houghton's on Kafter- Monday. 

F How near is that to Dunmaine ?--- A. I believe four or five Miles. 

Eafter- Monday and Tueſday 


Why are you ſo certain of being at Dunmaine and at Houghtor's on 
A. "Thoſe were the Days I received Money, and they were entered i 
my Book, that is the Reaſon of my Certainty. AE > 
Do you know a Place called Peppard's- Caſtle ?--- A. I do kno it. 
How far from Dunmaine is Peppard's-Caſile ? 2 
Which Way would you have me go ? 
. The common Road. How many Miles diſtaat is it ? 
Il believe ſixteen Miles. | VV 
2. Where were you upon Eaſter- Sunday ?---A. I believe at Cloming, 
How near is that to Dunmaine ? "Is 
Four or five Miles, I do not know well. 
How far is Clomines from Peppard's-Caflle ? 
. I believe as far as Dunmaine, it cannot be leſs than ſixteen Miles, 
2, Look at that Paper and ſee if it be your Hand- writing; is that your 
Name ?—A. I believe it is. 2 = | | 
2. When you gave Receipts, did you date them on the Days the 
Tenants paid you the Money ?---4. Some I did, and ſome I did not. 
I Explain yourſelf. | | | | 
When I would go abroad, I would leave Receipts drawn accordin 
to the Days the Tenants promiſed to pay their Rents, ſome with my Wife, 
and ſome with my Son, and ſome with Teumothy Murphy that received for 


&* 
4 

I v 

1 

1 


me ; 
85 Is that all your Hand-writing ?- -A. I believe it is. 
r. Le Hunte. ] I defire that Paper may be read againſt himſelf, 
Clerk of the Crown.) Received from Mr. William White now and for. 
merly the Sum of twenty-five Pounds Ster/. in full his laſt Michelin 
Rent, due out of Peppard's Caſtle, &c. to the Right Hon. Arthur Ear] of 
Angleſea, received by his Lops Order this 18th April 1715. | 


Tho, Higginſon, 


25 4 ᷣ 0 0 
Court.) That is Eaſter-Monday that Year ? 

Mr. Higgin/on.] I will tell your Lordſhip how that was. I was to pay 
Mejor Rogers Money for Timber for my Lord Angleſea, and I left my Son 
the Receipt to get the Money, who was to meet me there with it. 

2. Is the Date your own Hand ?---4 Yes, I believe it is. 

D And did you date Receipts before you received the Money? 

4 Ves, very often. | 

Mr. Le Hunte.) What time did you enter this Receipt in your Book? 

A. When I came home again. 

2; When was that ?---A. I entered it on Wedneſday, when he brought 
"2 e Money to Eniſcorthy. 


upon the People with them, and I 
When did youu enter thoſe Receipts in your Book ? 


What Money did he ws i 
He brought me ſixty odd Pounds ; I gave him eight Receipts to cal 
got the Money on }Yedneſaay. 


How ſo?---A. Becauſe they promiſed me the Payment. 
| Did you draw this Receipt at the time that it bears Date. 
I gave this Receipt to Tim Murphy or my Son before I went away, 
and they told me they would be there that Day with the Money. 


Do you believe, if ſhe had been there, you would not have known Q. See if this be your Book and Hand-writing ?---. It is. Mi! 
it? Could ſhe be there, and you not ſee her! Was this Book kept by you ?--- 4. It was. I lent it to Mr. W/m 440 
A. She might be there for me. ; Is that Entry your Hand-writing ?--- 4. It is my Hand-writing, gurri⸗ 
9. Pray, Sir, you ſay you were Receiver to my Lord Angleſea, did When was it entered ?---A. It was entered when I came back. the R 
there come any Account to the Earl of Angl:/za of the Birth of a Child? r. Mark Miyte.] Reads the Title, viz, 8 land ] 
Peppard's- Mr. William is Debtr. Year Month ; | . 
22 hite. | | | and Day { Contra 8 | Credr. — 
1715 2 Bills — 4 10 — 
| | March 28 Dit. in full Micbaelmas 4x-:27 8 
April 18 1714 | | 


Mr. Le Hunte.] Where was this Book kept? 7 

A. When John Wilſon came to receive the Rents of Lord Angleſea after 
me, I lent it to him. 

Court.] Can you now ſay that it was the 18th of April, Eafter-Tarſday, 
that you. were at Dunmaine, fince it appears by your Book you entered 
Receipts of that Date elſewhere ? | 

A. I left eight Receipts for my Son and Murphy, to give the People 
that paid the Money. N 

9. How came you to enter them the fifteenth and eighteenth? 

T Becauſe they were to go there them Days. 

Q: Since your Book ſhews your Hand-writing at another Place, the 
time you ſay you were at Dunmaine, can you, from any other Circum- 
ſtance, recollect that it was Tueſday the 18th of April that you were at 
Dunmaine £ 

A. I believe it was Tue/day the 18th by my Pocket-book. 

Court.] See and get an Almanack for the Year 1715. 

. Does your Pocket-book and this Book contain the ſame things ? 
The Pocket-book is of different Things from this Book. 

Mr. Le Hunte.] Did not you ſwear on the Trial in the Exchequer, that 
you received four Pounds from Mr. Houghton the Day before you went 
to Dunmaine ? 

A. I believe ſo. 

9, What Day did you receive that Money ? 

A. I believe it was on Afenday Morning. | 


What was the Denomination that Rent was paid for? 
I do not know indeed, I know no Denomination now, but on 
Ballyſap and Dunmaine. 
2. Did not you ſwear that you received from Mr. Giffard of Bal 
Ten Pounds on Tueſday 2----4. Yes, 1 did. | 
Was not that the Day you went to Dunmaine ? 
Jes, I believe I did that Morning. 
8 4 Did not you ſay, you received from Patrick Sutton twenty Poul 
the Da 
A. 


1 


before ? | | 
received ſome on Friday, and Saturday, and wanted forty Shi 
lings; and they ſent it after me on Monday. 
3 you ſwear, or did you not, that you received Sutton's Mon 
on Aonday ? 


A. I did not on Monday. I wanted about forty Shillings, and I. 
that on Monday or Tueſday following. 

. Upon your Oath, Sir, did you not ſwear that you received tuts 
Pounds from Colonel Satton on Monday? 

A. I do not know whether I did or no; I did receive twenty Pow 
in all; but I ſaid then as I ſay now, that there was forty Shillings belt 
and he ſent it after me on 4 

I; What Day did you receive the Money from Mr. Giffard? 
On Monday ] believe. 

5 What did you receive the Money from Mr. Sutton for ? 

It was for the Rent of Clomines, 


9. 0 


| awary 


Wil 


ting. 
ck. 


1 F 1 1 
aq = 9 . 1 FRE, . = A TI f * 
: — FF ri a nh” f 1 2 I her 2.4 Ms . 2 * ht Kd 
2 r "I" l N r NS e E * 
, oh * * . q be ed] p "we * 2X * FP 
qa R 9 EW 2 Sl e * V ? 
* PWW * . c f 4 
» » oY - n 8 v * n by Wc 4% F n . 2 9 
N 4 N * FIN SAT IRS; ** WI adi Ne. n Wann 4 * ** 
N of , R : N en : 
. 10 Nn. ENT Rs.» A R 
4 te e *. 7 * * 
* 2 9 INT : p 1 dg N d 0 PIE f x ? 
A 8 8 Fe e 


* 
a 2 = 
N 


%%% %%% 


"The upper Part is, chat is my Hand- writing. 


Look at chat Book no is that your Hand-writing ? | aus | 7 
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And whoſe is the other ? $1614 | 
That is my Son's; I told Counſellor Ford ſo before at Hexford, + 


nee 6-1 | "Mi Col. Wallis is | Debtor -| Year Month Contra | is |} Creditor | . 
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„Were you preſent at the Time it was entered? 

No, .he was at Roſs, and Joe White the Merchant gave him a Bill 
for Thirty Pounds, and I allowed this as Caſh, the Tenants all received 
it as Caſh ; they had a Share in it, and J allowed it as Caſh. 

1 9. Why did not you make your Entries in your Book at that Period 

. ? | 

4140 not that Book with me; I had lent it to John Wilſon. 

9. Was the Money paid by the Tenants at the Time ſet down in the 
? 


J. That was the Bill that every one of them had a Share in. | 

Was the 3ol. received on the 5th of April FA. The Bill was. 

J. Did not you ſwear you received the 3ol.. on Monday ? 

I It was good 3ol. to me, and fo I ſwore I received it on Monday. 

9. Where 1s your Pocket-book ?—F. I have it not now. 

Did not you ſwear upon your former Examination in the Exche- 
quer, that you were Agent to my Lord Angleſea from the Year 1711, to 
the Year 1717. 3 0 : 

A. No, not till the Year 1717; no, if it be 1717, it is wrong printed. 

9. Upon your Oath, was not you Lord Angleſea's Agent in the 
Year 1717 -A. I was not diſcharged till 1718 or 1719 for that matter, 
but Mr. Milſon came in before that. 

Did you continue Agent for my Lord Angleſea after the Year 1717 ? 

No, nor that Year, but I received for him in 1716. 

Vou received in the Year 1716?—A. I did then in ſeveral Places. 

" Upon your Oath, did you in 1717 ? 

5 I ele charge my e i LA ſure I did in 1716, 

Look at this Bond, and ſee if it be your Hand-writing ? 

I did ſee it, it is. 

Mr. Le Hunte.] My Lord, this Bond is to ſhew that he was diſcharg- 
ed long before this Time, and we defire it may be read. | 

Mr. Marte Whyte reads part of the Bond, which bears Date the 26th 
Day of December 1715. 
| Mr. Le Hunte.) Did you ever ſettle any Account ſubſequent to the 
Account in this Book ?—F. Yes, I did; ſix Months after. 

Mr. Solicitor.) Would you be underſtood that that was the Book you 
carricd about with you ? | | 

A. No, this was the Book that was left at home, 

. What Book did you take with you commonly ? 

I carried a little Pocket-Book Koen me. - - 

Mr. Recorder. ] When you came home to that Book, did you make 
Entries different from your Pocket-book : f. Some I did. 

. How ſo? then you had no certain Guide for keeping your Accompts? 

. Whenever I was promiſed any Money, I entered it down in that 
Book the Day J expected to receive it, and left Receipts with my Wife 
or Son, for I was very much abroad. | ; 

. How could you enter the Day before you knew you would be paid ? 

They would keep the Receipts till they got the Money. 

Mr. Serjeant Marſpall.] My Lord, I deſire the whole Conditions and 
all the Bond may be read; Mr. Je read only a Part of it, and I muſt 
inſiſt upon the whole being read, to ſhew that he might have received the 
Rents for a Year after the Pate thereof. 


Mr. Bowden reads the Bond as follows : 


« Know all Men by theſe Preſents, that I Themas Higginſon of Rahin- 
gurrin, in the County of Wexford, Gent. am held and firmly bound unto 
the Right Honourable Arthur Earl of Angleſea, in the Sum of one thou- 
ſand Pounds Sterl. lawful Money of Great-Britain, to be paid to the ſaid 


| 


Arthur Earl of Angleſea, or his certain Attorney, Executors or Admini- 
ſtrators, to the which Payment well and truly to be made, I do bind my- 
ielf, my Executors and Adminiſtrators, firmly by theſe Preſents, ſealed 
with my Seal, and dated this twenty-ſixth Day of December, Anno 
Dom. 1715.“ 

«© Whereas the above-named Arthur Earl of Angleſea did conſtitute 
and appoint the above-bound Themas Higginſen to be Collector and Re- 
ceiver of his Rents, Arrears of Rents, Revenues, Duties and Profits of 
his Lordſhip's Eſtate in the County of J/exford for ſome Time paſt. And 
whereas the ſaid Arthur Earl of Angle/ea did on the firſt Day of May laſt 
annul and make void the ſaid Power: Now the Condition of the above- 
written Obligation is ſuch, that if the ſaid Thomas Higginſon, his Execu- 
tors or Adminiſtrators, do and ſhall, on or before the firſt Day of May 
next enſuing the Date of theſe Preſents, deliver up to the ſaid Arthur Earl 
of Angleſea, his Heirs or Aſſigns, a juſt and true Account of all ſuch 
Rents, Duties, Arrears of Rents, Fines, Iſſues, Goods, Chattels, Pro- 
fits and Perquiſites, as he the ſaid Thomas Higginſon hath at any Time 
heretofore levied or received for the Ule of the ſaid Earl, as his Colle&or 
or Receiver, and do and ſhall then pay, or cauſe to be paid unto the ſaid 
Arthur Earl of Angleſea, his Heirs or Aſligns, all ſuch Sum and Sums of 
Money, as ſhall then appear to be and remain due to the ſaid Earl, his 
Heirs or Aſſigns, on balancing of ſuch Accompts; and alſo do and ſhall 
at any I ime when demanded, well and truly account for, and pay unto 
him the ſaid Arthur Earl of Augleſea, his Heirs or Afligns, any Sum or Sums 
of Money, that ſhall or may at any Time or Times hereafter, within the 
Space of one Year from the Date above-mentioned appear to have been 
received by him, the ſaid Thomas Higeinſon, for the Uſe, or on the Ac- 
count of the ſaid Earl, and not accounted for with him by the ſaid Thomas 
Higginſon, on or before the faid firit Day of May next enſuing (if any 
ſuch there be) that then the above Obligation ſhall be void, or elſe it ſhall 
ſtand in full Force and Virtue.” 


Scaled and delivered in Preſence of us, 


Den. Brien, 


7550. Higęinſon. 
John IVilſon, Junior, 


715. 


Mr. Serjeant Marſpall.] He had a Right, it appears, to collect all the 
Arrears that were due for a Year, he had a Year allowed him to gather 
them in. | 

Mr. Recorder.) The Bond ſays, if it ſhall appear within the Space of 
one Year, that he had received any Sum or Sums of Money; but thete is 


no Power given him to receive any Rents. 
Mr. Le Hunte.) Were not you Tenant to Part of Arthur Lord Altham's 
Eſtate A. Not at all. 
I Did not you hold a Houſe from him in R:? 
I never had a Houſe in Rojs. | 
J Who came into Poſſeſſion of Lord Altham's Eſtate upon his Death? 
I do not know, I was not employed then. 
2; Was you Receiver to Lord Altham till his Death ? 
No, till the Year 1717 or 1718. | 
D. How far is Ballydaboy from Dunmaine A, I cannot tell. 
. How near is it to Peppard's-Ca/tle ?—A. I believe within a Mile. 
J. Is that your Hand-writing ?—A. Yes, I ſaw it before. 
55 Look at it again, was it entered the Time it bears Date ? 
. I believe the Medneſday before I left home. 
55 How came you to enter it then? 
There was a Fair to be on the 19th, and that was the Reaſon. 


Balhydabey, &c. Law: Nangle is Debtr. Tour ones Contra | is | Credr, | 
and Da 
| 1715. 4 Ditto I 16 6 
April 19th. 


The Bond is given to the Jury. 

Mr. Serjeant Marſhall.) You will obſerve, Gentlemen, there are two 
Clauſes in the Bond ; the firſt that he ſhall account for all Sums received; 
and the next that he ſhall account for all Sums he ſhould receive. 

Curt. ] Not at all; he was ſuperſeded. | 

Court.) If you mean to produce other Evidence to the ſame Thing, I 
ſhall ſtop you; we have been near twelve Hours in Court, and cannot 
adjourn. 

Mr. Edmond Malone.) And they ſaid, my Lord, they would not take 
up eight Hours in ten, if the Trial ſhould hold no longer. 5 

Caurt.] Let us know your next Witneſs, and what to be examined to; 
ſay what they are. | 

Mr. Serj. Ti/dall.] The next is one John Warren, produced to the ſame 
Purpoſe of ſeveral others. i 25 

Court.] Let him ſtay then. Is he a Man of Figure? What's his Addition? 

Mr. Serjeant Tiſdall.] He is a Gentleman, my Lord. 5 

C:urt.] Let me tell you, there is no Safety in a Multitude of Witneſſes. 

Mr. Serjeant Tiſdall.] A Multitude of People agreeing to the ſame Fact 
greatly cor roborates it. 

23. Mr. JohN WARREN. 
Mr. Serj. Tiſdall.] Mr. Warren, was you ever at Dunmaine ? 


Mr. Marren.] I never lived at Dunmaine, but I belonged to one Mr. | 


Chambers, that lived at „and went there ſeveral Times 


about his Buſineſs; my Lord's Steward would buy fat Sheep from him--- 


. Were you ever at Dunmæine, Sir, while my Lord and Lady Altham 
lived there ?---A. I was there ſcveral Times whilft they lived there. 

©. Did you ſce ever a Child there ?--- A. Indeed I did ſee a Child there. 

What Sort of a Child ?--- A. They called him Femmy, he was a Boy. 

. Whoſe Child was he ?---A. I do not know whoſe Child, but ny 
Lady called him her Child, and came one Evening and aſked, How docs 
my Child do? putting out her Hand to him. 

9, Who did you ſce the Child with ?- -A. With a Servant. 

Can you ſay whoſe Child it was ?---A, It is impoſüble for me to 
know whoſe Child it was, my Lord called him his Son. 
Croſs- Examination, 

Mr. Le Hunte.] How do you get your Livelihood? 

A. I have a Livelihood. 

9. Have you w7 Trade ?---A. I have no Trade, 

©, Upon your Oath, are not you a Beggar ? 

I am not; I have ſomething of a Livelihood. 

Court. ] Unleſs you can now tell us what your Witneſs will ſay, J af- 
ſure you we won't have the Time of the Court taken up in this manner. 

Mr. Archdale.] For my part, my Lord, if they bring a hundred ſuch 
Witneſſes, I'll never think it worth my while to liſten to them. 

Mr. Daly.) We'll bring but as few as we poſſibly can. 

Mr. Recorder. | We ſhall bring very good Witneſſes, and come to the 
Point as ſoon as we can, when we begin aur Defence ; but theſe Gen- 
tlemen, I perceive, will not give us an Opportunity. 

| I 


Court.) 


73 
I 
8 

45 f 
= 
= 
_ 
-Y ö 
= 

bo 
_ 
2 
| 
Y 
» 

4 
Ko. 
33 
3 
"EN 
_ . 
+8 
1 
F, 

. 1 
2 : 
£ 

_ 
4 ö 
6 
3 


3 
1 
* 
bt 
2 


44 r 2 * 1 4 
4 BN 25 Samen 
46 n r 
T = SY, FE "TA Fw N ee 
” . NP 


(495), 


— * 


$4 af 

- ”, þ dls. & * 8 

OO x * 9 d 291 WW 
"= * hes IS 4». 9 re 5 . £8 * C * 
enen . EEE # 
18 nenn Nein eng 6 9 1 4 © * YL 2 
e the dei d.. her. > N 
W * * 1 N 4 + N 
. . 9 hs 


; 1 


1 5 


Curl. ]. Unleſs you have ſomething new to offer, or a Man of greater 
Figure ot Honour to corroborate what theſe Witneſſes have ſaid, we hall 
not heat him. If you have any Perſon of uadoubted Credit, in the Name 
of God produce him. . e l 

Mr. Alac ann.] We have many mdre to examine, and. thoſe Wit- 
neſſes of undoubted Credit, and I hope the Court will indulge us ſo far 


as to hear their Evidence. We have examined many, it is true, and I beg 
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| 27. The Trial of Mrs. 
| | . 


72 W a 


Mary Ru. 


| 9, How long did you attend this Child before my Lady went x 

[ 85 Half a 1 5 : 2 3 1 7 N P os 2 Ti - 6 A ny 

| 3 How long did you attend the Child before my Lord and Lady part) 
A. About two Years old the Child was when they parted ; {o-thy [ 

attended Him Half a Veat before my Lady went away. - i 

Sa 85 Before this Child was put into your Care, where was it? 

| At the Wet. Nurſem. 8 
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Leave to ſay thert his been a great Conſiſtency of Truth in their Teſti- | 2. You ſay, that before this Child was put into your Care, it * 
men, ind the have ſworn + matettally ; and, my Lord, if we falſify | unto the Wet-Nurſe : 4. Yes. + g WS Put 
the Er 


averſer in any one Point, we will falfify her in the whole; we have 
twelve Men of Honour to try her, and I deſire we 1 be permitted to 
call Robert Kennight, he is à very material Perſon in my 
Curt. What is it that you produce him to? ” - OW 
Mr. MacManus.] He is a material Witneſs upon my Paper; he will 
prove to your Lordſhip that Lady Allbam (which is the firſt Point before 
ou upon this Perjury) was big with Child. My Lord, they will not 
et me open his Evidence any further, becauſe he is here. | ' 
Court.] Bring him up. _ 3s | 
WEN | 24. RosrerT KENNWIOHr. | 
Mr. Mac Manus.] Did you know the late Lord and Lady Altham? 
Robert Kennight.] Yes, I did. | | 
9, Where did you live when you knew them? A. In Garryduff firſt. 
Did you know them while they lived at Dunmaine ?—A, I did, Sir. 
Ho far from that did you live! ; 
. In the Bounds of Dunmaine, they joined together. | 
9. Was my Lady, or was the not with Child at any Time that you 
knew her at Dunmaine A. In my Opinion ſhe was. 
9. Have you any Reaſon for that Opinion ?———A. All the Reaſon 
I have ſor it is, becauſe I ſeen her 4 and like a Woman with Child. 
Did you ſec any Child in the Houſe of Dunmaine A. I did. 
Did you know of any Bonfires and Rejoicings upon any, and what 
particular Occaſion ? | | | 
A. I did, for Joy about the young Child that my Lord and Lady had. 


Pray, do you know Mrs. Heath ? 

I never knew her, I made no Acquaintance with her. 

Do you remember to have ſeen her at Dunmaine ? 

I never did fee her, or know her at all. 
AD I ſhall aſk no more Queſtions, 

Court.] How many Bonfires were there made? J. None but one. 
Where was it ? | | 

At the great Houſe, in the Back-fide in the Avenue. 

Mr. Solicitor.] My Lord, we have examined ſuch a prodigious Num- 
ber of Witneſſes to one Point, that, if my Judgment had prevailed, you 
ſhould have had an End of them long ago; but we ſhall now call our laſt 
Witneſs for the preſent, and trouble your Lordſhip no more, except in 
the Counter-Proof upon the Reply we ſhould have Occaſion to produce 
freſh Proof, This Witneſs is a Witneſs that was examined upon the laſt 
Trial in Eje&ment in the Exchequer, her Name is Foan Laffan, 

Court.) Why did not you call her firſt ? 

Mr, Solicitor, ] We look upon her to be a very material one, and hope 
ſhe will ſatisfy your Lordſhip and the Jury of this whole Affair. 

Court.] I was wondering what was become of her all this Time. 

25. Joan LAFFAN,. | 

Mr. Serjeant T:/da'l.] Mrs. Laffan, did you know my Lord and Lady 
Altham & Joan Laffan.] Mes, Sir. 

9. Was you ever a Servant there ? —— 4, Les, Sir. 

J What was your Service! 

IJ was Chamber-Maid when I came there firſt. 

55 What Time did you come there firſt ? 

The Year after the Death of the Queen: I was at Colonel Deane's 
at her Death, and came the Year after to Lord Altham's. 

J Fray, how long did you continue in that Employment of Cham- 
ber-Maid ?!—4. About a Year and a Half, and then I was employed to 
nurſe Maſter Jemmy Auneſſey. 

4 How old was he then? 

Near upon a Year and Half, or thereabouts. 
©. Pray now, whoſe Child was he ?—4. My Lord and Lady Altham's. 
©, By whom were you employed to nurſe him ? 
By my Lord and Lady Altham. 
5 Pray, what Time did you go into my Lord's Service? 5 
To the beſt of my Knowledge, it is the Harveſt; I lived at Colonel 
Deane's till after King George the Firſt came in better than Half a Year, 
then I Icft it, and was a little while with my Friends, and then went to 
Lord and Lady Attham'-. 
Q. Pry, can you tell in what Month you went there? 

A. 1 cannot recollect the Month, but, to the beſt of my Knowledge, 
bout Harveit, | 

9, In what Year was it ? —— J. I cannot exactly tell what Year, 

9. But you ſay it was the Year after the King came in? 

The Year after, or thereabouts. 

A. How long after you lived as a Chamber-Maid was this Child put 
into your Care by my Lady? 

A. Near upon a Year and a Half after, or thereabouts. | 

9, Who was it put the Child into your Care 7A. Lady Altham, 

9, Pray, did M:s, Heath know that you took Care of it? 

A. She did, Sir, 

2, Where was the Child before he was put into your Care? 

A. The Child was at Nurſe before; when he came from the Wet. 
nurſe, he was put into my Care. 

J. Pray now, how old was the Child when you were hired ? 

. I believe the Child was three or four Months old when I was hired, 
there or thereabouts, 
How old do you ſay he was ? 
A. About three Months, or better, I cannot exactly tell that. 
How old was the Child when put into your Care? 
A. Near upon a Year and Half. 


| 


rief. | it in the Coach with her, and the Nurſe would brin 


| could you? A. 


| 3: Was it ever brought up by her to Dunmaine Houſe ?  _ 
A. Yes, it was; ſometimes my Lady would go on fine. Days and fetek 
it other Times. 
he was indecd. 


- Was Mrs. Heath in the Service then? . . 
. Pray how did my Lady behave to it?; 
| My Lady was very fond of it, 83 
© ©. Who uſed to dreſs the Child? | 


ot : 


A. Mrs. Heath dreſſed it; its Day Cloaths were kept in the Houſe, 2, 
the Child was dreſſed by her and my Lady; and the Night Cloaths wan 


| kept with the Nurſe. 


9. How did Mrs. Heath treat this Child? Was ſhe employed in a 
Sort about it? | 4 9 4 7 
A. Sometimes to drefs him, and take him in her Arms that Way, ; very 
fond. I know that when there were ſellies made, or Jellies left, it wy 
given to the Nurſe, and put into her Whey and Broths to drink, + 
55 Was you at Dunmaine at the Time of the Separation? = 
| . 1 was there. | | 
Where was this Child then? A. In the Houſe. 
How did my Lady. behave to the Child at parting? _. . 
She deſtred very hard to take the Child with her, and my Loy 
would not let her have him. 4 
O. Pray, was there any thing happened particular to the Child at u 
Time of the parting ? EY 8 
A. My Lady deſired very Hard to have the Child; ſhe ſent down for 
Mr. Taylor to come up and hand her down Stairs; ſo, when he came ug; 
I hope, ſays ſhe, you had not a Hand in this wicked Plot contrived fer 
| me. He (aid, No, he had not. Says ſhe, If you are ſo good as to pre- 
vail on my Lord to let me have the Child, I do not care if I never ſet 


my Foot in Dunmaine again. 
2. What happened upon that ? A. I know that ſhe aid fo, for] 


[ ſtoud at the Stair-head when Mr. Taylor handed her down Stairs. 


Crefs-Examination. 
Mr. Spring.) Where was you hired into the Service of Lord and Lady 
Altham ? . My Lady hired me. | 
2. Where? A. In her own Houle. 
O. Are you ſure my Lady hired you? ST, 5 
A. She did indeed, ſhe did not kaow me, and ſhe ſent to a Gentlewoman 
* get a Character of me, and ſhe ſaid ſhe would give her Word for 40. 
or me. 3 
2. Who was that Gentle woman? 
A. It was Mrs. Synnot, ſhe ſent her Footman to her. 
©, You ſay my Lady was at Dunmaine at that Time ?— . She was, 
D: Upon your Oath, did ſhe continue the whole Montn of Ag 
Home — A. I cannot tell whether ſhe did or not. f 
2. Was ſhe, or was ſhe not at Home the Month of Augaſt? 
A. I cannot tell whether ſhe was at home or nor. 
| 55 oo ſhe lye a Week abroad at any Time in Auguft ? 


cannot recolleR, 


Q: Was the a Fortnight abroad in Auguſt?— A. I cannot tell, 
55 Was ſhe the whole Month of Augu/t abroad ? 
. I cannot diſcharge my Memory, | 
a Pats ſhe the whole Month of September? 
ny 
2. 


A. I cannot diſcharge 
emory when ſhe was at home or abroad. 
Was ſhe the Month of October? — A. I cannot tell, 
J. Was ſhe in November? — A. I cannot tell. 
©. Or December? — A. I cannot tell, 
. Was ſhe the Month of January ? 
A. I thought I did not come here to ſcold, \ 
55 Was ſhe abſent for three Months together? 
I cannot tell but ſhe did go away for three Months. 
55 3 that my Lady uſed to go in a Coach to viſit this Child? 
. She did. 


times my Lady went to the Nurſe's to ſee him. 


Child was at Nurſe ? 
A. Sometimes, I do not ſay every Day; but ſometimes my Lady would 
go there, and ſometimes the Nurſ: would bring him to the Houſe, 
I: To what Place did you go after you left that Service? 
I went to Cheek- Point. 
Do you know Mr. William Belton ? A. I do. 
Is he an honeſt Man ?— 4. I believe he is. 
. Do you know Maynard Malter? — A. Yes. 


and all the Family ; I know they helped to ruin me. 
9. Do you know William Elms *—— A. I do. | 
D. What Character has he? . I ſee nothing by the Man. 
What Character did you give him when you were examined in the 
Exchequer ?——A. What Character did he give me? | 
I: Did not you ſwear then that he was an honeſt Man ? 

I do not fay to the contrary now, do I ? 
Q. Did not you then ſay, that you could make him blacker than be 
I do not know but I did. 
Q. You ſay, you ſaw the Child in the Coach with my Lady whe 
ſhe was going away ?— A, I did, and ſhe kiſſed the Child in the Cu- 
riage, and the Child was taken away from her, 


9, How long after you were hired was he put into your Care? About 
what Time of the Year ? A. About a Year and Half after. 

A, Was you a Year and Half Chamber-Maid before you had the Care 
of him: —— 4. Yes, I believe I was near upon it. 


2 
JI 


What Time of the Day was that ?—A, It was after Dinner-time, 
between that and Evening ; towards the Evening. | 
2. Repeat that again.. It was towards the Evening. 
A Who uſed to viſit at Dunmaine when you lived there ? 


4. 
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9. Did not you ſay that the Child was brought every Day to the Houſe 
by the Nurſe ?—4. Sometimes the Nurſe came up with him, and ſome- 


©. Did not this continue every Day during the whole Time that the 


©. Is he an honeſt Man ?——F. He has a very indifferent Character, 
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1 cannot tell the Company exactly. | | 
Did my Lady viſit hee? ES . 

My Lady viſited he ſometimes, 

Did you know Mx. Palli 

How long did he uſe to 

_ T | cannot tell how long. bog 
Did he ſee the Child -A. He did ſee it. 

Did he know. whoſe Child it was? 

T He knew the Child was my Lord and Lady's. 

, Had he ever the Child in his Arms ? 
” [ cannot ſwear he had the Child in his Arms. 
Court. ] Do you know Edmond Howlett PAH. I do. 
Did my Lady go away in a Coach or Chariot? 
To the beſt of my Knowledge it was a four-wheeled Chair. 
Was any Body with her ?---F. Yes, Mrs. Heath. 


I carinot tell exactly how often. 
at that Houſe ?--- 4. I did. 
y there at a Time? 


5. Was there wy Body elſe with her ? 
Nobody elſe that I know of. 

9. Was the Child in the Chair ?--- #. I ſeen the Child was taken to 

her, and ſhe kifſed the Chile when it was taken from her, 
>. Did ſhe deſire to have the Child brought to her? 
. She deſired the Child to be handed to her, and then ſhe kiſſed it. 
> How many Horſes were there to the Chair ? 

A, To the bel of my Knowledge there were two. 

Was the Chaiſe open before or at the Top ? 
7 Upon my Word Ic cannot give my Word for that. 
Was it an open Chair, or a Chariot? 
7 I cannot give my Word for it, what Carriage it was. 
Was it before or after Dinner my Lady went away? 
3 It was after Dinner, Sir. a 
Mr. Spring.] Was you ever in the Houſe the Child was nurſed in? 
I was, 

4 Was the Wall a Mud or Stone Wall ?---F. Stone and Mud, 

Mortar wall, Stone and Mortar mixed, Stone in the lower Part, 

Do you know Sarah Miedon ? -A. I did. 

What did you tell Mr. Bolton concerning my Lady's having or not 
| having a Child -A. I never told him any Thing, for he never talked to 
me of the Subject at all. | | . 

Mr. Seliciter.] My Lord, I told you ſhe ſhould be the laſt Witneſs 
vpoa the direct Examination; we reſerve a Power to reply to any new 
Points, if neceſlary. | 

Cart.) You ſhall, to 2 new Facts. 

| Here the Evidence of the Proſecutor was cloſed. 

Court.) How many Witneſſes have you, Gentlemen of Counſel for the 
Traverſer ? Have you any Objection on either Side to the Jury having 
ſome Refreſhment ? 

Crunſel.] We have no Objection. 

Fury.) My Lord, we chuſe to go on, and will not have any Refreſh- 
ment at all; but defire Mr. Recorder will conſider how long we have 
been in the Box, and that he will ſhorten the Trial as much as is con- 
iftent with the Benefit of his Client. 

Mr. Recorder.) My Lord, it is with the utmoſt Concern that I am to 
Jay any Thing before the Jury at ſo late an Hour, but as this is a Matter 
of great Conſequence, I am ſure they will hear me with Patience, and 1 
| f make it as ſhort as poſſible in Eaſe of the Jury. 


My Lord, there are two Points that now are in queſtion ; for though 
there are four or five Aſſignments of Perjury, yet they all end in two; 
ne is, that Lady Altham was with Child while the Traverſer, Mrs Heath, 
lived with her; and the other, that ſhe was brought · to-bed of a Son. 

My Lord, it appears from the Evidence of the Proſecutor, that my 
Lady Altham came firſt into this Kingdom in the Month of October 1713, 
and the Fact is ſo, and that ſhe never was in this Kingdom before. This 
will be material when I come to ſpeak to the Evidence, and remark upen 
the Particulars of it. It appears from the Evidence, that my Lady came 
to the Houſe of Mr. Briſcoe in this Town ; there ſhe ſtayed till ſome Time 
In December, that my Lord Altham came to Town and was reconciled to 
der, and though they have endeavoured to prove that they left Briſcoe's, 
and went into Lodgings before they went down to Dunmaine, we ſhall 
prove that my Lord Altham remained at Captain Briſcor's with my Lady, 
and never went to Mrs. Vice's, the Place they pretend he removed to, till 
de went to Dunmaine in the County of Mes ford. We ſhall prove that 
dey remained there, and went from the Houle of 1 to Dunmaine. 
My Lord, we ſhall prove, though they ſwear that they ſtayed but three or 
r Days at Brifecoe's after my \ came, for ſo Alice Betts and the other 

itneſſes have ſworn, that they ſtayed at _— bee their Continu- 
ance in Dublin; and that my Lady, when ſhe lodged at Mr. Briſcos's, hired 
Mrs. Seturight, the Houſe-keeper, though thoſe Perſons could not re- 
dember her Name. We ſhall prove Tar Mary Waters was hired for 
de Chamber-maid, and Betty Doyle for Laundry-maid, and that my 
Lady ſent theſe Servants down from Briſcoe's to Dunmaine before her, two 
Ways before my Lord and Lady ſet out ; and theſe People will prove that 
o Days before they ſet out, my Lord and Lady lodged at Briſcoc's, and 
lat theſe Servants ſet out from thence to Dunmaine. We ſhall prove when 
ey came to Dunmaine what Servants were there, for it will be material 
the Jury to know who they were, becauſe we ſhall not give Evidence 
i roving, ſtraggling People. We ſhall prove by a concurrent Teſtimony 
Kall the Servants of the Family, that my Lady never was with Child at 
Vunmaine, or any where elſe in Ireland. We ſhall prove, that in the 
Months of September, Ofteber and November 1714, when it is ſworn ſhe 
WS in this Town fick, and viſited by a Phyſician, that ſhe was then 
n the County of IVexford. We ſhall prove that one Mrs. Giffard, a near 
Neighbour and Acquaintance of Lady Altham's, had Twins, and that my 

ay was at the Groaning, and ſo fir from being with Child, that ſhe 

ented her not having the Proſpect of a Child; and we ſhall prove that 
Mn; Lady, at the Time that theſe Witneſſes for the Proſecutor ſwear that 
Was at Dunmaine, and near lying-in, and lay the Time in April or 
alay 1715, we ſhall prove by a Cloud of Witneſſes, that ſhe went to the 
Ping Aſſizes of exſord that Year, was at the Aſſizes, and at the Trial 
i one Mafterſon and Walſp for enliſting Pretender's Men. We ſball prove 
U fereral Witneſſes of undoubted Credit, and by the Perfon where ſhe 
Used, that ſhe was there all the Time of the Aſſizes, and was there the 
NI ye of April, and at the Trial of theſe People, when Higginſon 
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. for Perjury. 
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ſwore that ſhe was at home and big with Child; and it will appear to 
our Lordſhip, that ſhe was ſo far from being with Child, that ſhe did not 
turn to her own Houſe till the twenty-ſecond of April. We ſhall then 
proves that after that the came to Dublin; that ſhe came here in May 
ollowing, which, if what they ſwear be true, could not be; for they 
lay e lay-in then, and that it was above three Weeks before ſhe got out 
her Chamber. We ſhall prove that ſhe was in Drblin the King's 
Birth-day, when the Fire-works were made on that Occaſion, which 
was on the twenty-eighth of May. My Lord, one would imagine that 
when we ſhall have given you the concurrent Teſtimony of all the Ser- 
vants of the Family, and other undoubted Witneſſes touching theſe 
Facts, we ſhould have little Occaſion for further Proof; but we ſhall 
go to Facts that will overturn their Witneſſes, and-ſhew that all this is 
a made, contrived Affair. My Lord, they pretend that this Child was 
chriſtened, and that Mrs. Piget and Counſellor Clif” and Mr. Colclougb 
were Godfathers and Godmother ; they ſwear that they were all preſent 
at this Chriſtening, Theſe are Circumſtances we ſhall ſhew to be falſe ; 
and if we can prove that Mrs, Piget was not in the County of A tar 
from November in the Year 1714, till after the Separation in the Year 
1716, all this Contrivance muſt fall to the Ground, My Lord, we ſhall 
prove it inconteſtably; we ſhall prove that Mrs. P:got came to Dublin 
from the County of Vexferd in November 1714, that the was in Dublin in 
the Year 1715, that her Huſband broke his Leg, and happened to lye ill 
in the County of Tipperary, and that ſhe went to him and continued there, 
and never returned to the County of J/exford from November 1714, till 
ſome Time in the Year 1717, which was after the Separation; and we 
ſhall prove what will fix this, that the great Eclipſe was the twenty-ſecond 
of April 1715, Now, they lay that (is Chriſtening was in May or June 
that Year; for they ſay Lady Aliham was brought-to-bed in May, fo that 
Mrs. Piget muſt have been in the County of Wexford, if at all at the 
Chriſtening, in May or June. Now, my Lord, we'll prove that at the 
Time of the Eclipſe, Mrs. Piget was with her Huſband, and was actually 
in the County of 123 the twenty-ſecond of April 1715, and con- 
tinued there many Months after, When we have proved this, we ſhall 
prove that Mr. Cliff was not in the County of I/exferd in May or June 
1715, the Time ot his being ſwore to be Godfather to this Child ; we 
ſhall prove he was in Dublin during the Term, and continued fick here 
after, till the Middle of June. We ſhall prove, that at the Time of Mr. 
Colclough's being ſaid to be Godfather, there was a particular Quarrel be- 
tween him and my Lord Altham ; beſides that, Mr. Colclough was a Papiſt 
at that Time, and died one; and then you'll judge whether they would 
have choſen a Papiſt Godfather to a Child born to inherit ſo great an 
Eftate and ſuch Honours. When we have proved this, we apprehend 
that this concurrent Teſtimony of all the Servants of the Family of my 
Lady's having never been with Child, and the Proof of her being at 
Wexford at the Aſſizes, and after in Dublin, and other Circumſtances, 
will convince any reaſonable Man that this is all a Fiction. 1 could. 
open many other Circumſtances, but rather chuſe to ſpare the Time, and 
let the Jury hear the Witneſſes. | 
Mr. Smith.) My Lord, the firſt Witneſs we produce is Mrs. Vice; 
you have heard of one ic in Efſex-ftreet, to whoſe Houſe Lady Altham 
was ſuppoſed to go to lodge the firſt Time ſhe was in Dublin, after my 
Lord and ſhe were reconciled at Mr. Briſcoe's : We have the Daughter 
of that Lady, and ſhe'll give your Lordſhip a true Account of that 
Tranſaction, and the true Periods of Time concerning their lodging there. 


The Examination of the Traverſer's Mitneſſes began at a Quarter before Nine 
o Clock at Might. | 


1. Mrs. LeTitia Vice. 

Mr. Daly.) Mrs. Vice, I'd aſk you a Queſtion, Madam. Pray, do 
you remember when the late Lady Altham came firſt into this Kingdom? 

Mrs. Vice.] I do remember her. Not when ſhe landed; but I remem- 
ber her being in the Kingdom. 

©. The firſt Time that you remember her being in the Kingdom, 
where did ſhe lodge ?—4. I heard ſhe lodged at Capt. Briſcoe's. 

Mr. Serj. Tiſdall.] I am to inform you, you are not to tell what you 
heard, 

Mr. Daly.) Pray, Madam, where did you firſt ſee her ? 
A. I firſt ſaw her in my Mother's Houſe in Efex-freet. 

Q. Pray, can you recollect the firſt Time that ſhe came to lodge at 
your Mother's ?— H. Indeed, Sir, I can't. 

95 Is it from the Country ſhe came, or from England? 
. From the Country, I believe. 
2 Pray, Madam, what Time was it A. Indeed, Sir, I can't tell. 


Do you remember any thing of her living at Briſcoe's ? 

Ves, I heard ſhe lived there. h 

57 Do you remember the Time, Madam, when ſhe lodged there? 

. I only heard ſhe lodged there; I never was to ſee her there. 

©. Do you know Mrs. Cole ?---A. No, Sir, 

Do you remember whether my Lady came from the Country ts 
your Mother's ?- -A. I believe from the Country. 

©. What Reaſon have you to believe ſo? 

. I have Reaſon to believe ſo. | 

I Why? Did you obſerve what People came with her? 
| . I did not, Sir, I was then very young. 

. Do you remember the Fire-works that were at the Birth-Day of 
King George the Firſt; and were my Lord and _ at your Mother's 
Houſe then ?- -A. I remember them being at my Mother's Houſe one 
Birth-day of King George the Firſt, 

J How often were they at your Mother's ? 

They were there twice, and I believe once was before the Birth- 
day ; they were there at the Death of the Queen, 

I Was that the firſt Time of their being there? 

I cannot tell whether that was the firſt Time. 

Were they ever there lodging but twice ? 

But twice, to the beſt of my Knowledge. 

Was your Father living then ?---4. My Father was dead. | 

Z. Will you pleaſe, Madam, to give a particular Account of the 
Times they were there ? 

A. I can't give a particular Account, but that they were there when 
the Queen died, and one Birth-day of King George the Firſt, 
| 2. What Day of the Week was that Birch=day 
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mind to have a Bonfire made before the Door, and my Mother wWas not 
willing there ſiould be due, and there was fome Difpate on that; and 
that makes me remember the Day of the Weer. 
1 Do fon recollect, Madam, whether there were any Fireworks that 
Birth. dag? A. I believe there was, Sir. e e e ee 

Did you ſee any body at thoſe Fireworks looking at them? _. 

We were pretty neat the Cuſtom-houſe, and I believe I might ſee 

ſome of them there; but was not with my Lady to ſee them. 

85 But you ſay the firſt Time my Lord and Lady lodged at your Mo- 
ther's, they came from the Country! | e | 

A. To the beft of my Knowledge they did, 
come to viſit at your Houſe or not? | 

A. My Lady dined with my Lord there; but I don't believe ſhe came 
to lodge til] after the came from the Country. | | 

Mr. Morton.] There was a Direction of your Lordſhip's, that the 
Witneſtes ſhould be kept together till called for; but J am to inform your 
Lordſhip here are two of the Witneſſes walking about the Court. 

Mr. Annesley.] I beg, my Lord, I may explain this Matter x aw 
Lordſhip ; I've been with them for theſe three Hours, and Mr. Hervey 
did not leave the Place till it was ſaid he was ſent for by the Court. 

Mr. Daly.) My Lord, the Witneſs ſays, ſhe remembers, that when it 
was ſaid that my Lad y came from England, that my Lord and ſhe came to 
dine with her Mother. | 

85 Where did they lodge at that Time? 

« I heard they lodged at Capt. Briſcoe's, 

5 Did they lodge at your Houſe then? 

A. Not when they came to dine there. 

9. Did my Lady ever lodge there before? -A. No. 

9, You remember thoſe Fireworks that were at the Time they lodged 
at your Mother's Houſe ; how long did they continue in Town after! 

A. I can't tell. | 

9, Well, Madam, the laſt Time, which is the ſecond Time that the 
came to your Mother's, how long did they continue there? 

A. 1 can't be exact to the Time; they were there a good while, but I 
can't tell how long, Sir. 

9, What I 'ime of the Year was it? 

I can't recollect the Time of the Year. 

What Time of the Year were they there the ſecond Time? 

. They were there the eight and nine-and-twentieth of May; but 
how long Peter that J can't tell. 

5 W hat Reaſon have you to be exact as to thoſe Days ? 

A. Why, the firſt being the Birth-day, Sir, and the ire-works being 
at that Time, and my Lady's Deſire of having a Bonfire on Sunday Night, 
which was the Reſtauration. 

I How long did they continue in Town after ? 

I can't be exact how * they continued in Town. 

O. Do you remember any thing of Twelfth-Night ? | 

A. I do remember my Lady was there one Twelfth-Night, but what 
Year J cannot tell; and I remember there was a T welfth-Cake. 

Crojs- Examination, 

Mr. Serj. Marſhall.) You ſay, you are ſure that Lady A!tham was at your 
Houſe at the Death of the late Queen Anne? .A. I am, Sir. 

9. Pray, do you remember the 20th of October following that? 

No, Sir, I don't. 

5 15 you remember any thing remarkable that happened that Day? 

I don't. 

Mr. Serj. Marſpall.] I tell you then, that was the Coronation of King 
Geerge the Firſt. 

A. latk you now, were there not the Fire-works on that Day in Dab - 

un? -- -A. I don't know indeed. 

I Do you remember any thing particular of the 20th of October? 

. I do not, Sir. | 

Q: Can you take upon vou to ſay, that Lord and Lady Altbam were not 
in Dublin in Oftober 1714 | 

A. 1 can't take upon me to ſay whether they were or not. 

QD. Can you, that they were not in November 1714 ?---A. I can't, Sir. 
©. You mentioned a Twelfth-Day; now I aſk you, can you ſay they 
were not here on the Twelfth-Day in 1714? 

A. I can't ſay that; but my Lady was one Twelfth- day at my Mother's. 

D. Can you ſay it was not that Year ? 

A. I can't ſay whether it was or not. | | 

Q. Pray, can you fay, ſince the only Reaſon you give was, that there 
were Fireworks, that it was not the Fireworks on the Twentieth of Oc- 
tober 1714 ? | 

A. | ſay it was not that Day that I remark 3 it was the Twenty-cighth 
of May, Saturday, and the Sunday was the Reſtauration. 

Q. Can you lay that that was not the twenty-eighth of May 1716? 

. Indeed I can't take it upon me to fix the Year ; but believe that it 
was the Year 1715, and my Reafon for it was, that it was Saturday. 

Lv. I aſk you, Nladam, can you fay that it was not May 1716? 

A. | do not believe it was May 1716; I fay it was on a Saturday, 
whatever was the Year ic was in; whether it was the Year 1715, or 
1716, it was on a Saturday, and that was the Year. 

Curt. ] Saturday was the Day in 1715 by the Almanack. 

Nr. Serjcant {ar fall.] Do you Snow one Catharine MacCormack ? 

A. 1 do, the was my Mother's Servant. 

D. Was the a Servant in the Family at the Time Lady A/thom lodged 
there ?---F. She was. 

Do vou remember that there was any Diſturbance or Quarrel be- 
tween Lord and Lady them, while at your Houſe ? 

F. I do not remember any Particulars of that Sort at all; I was too 


A 


| 


27. The Trial f Mrs. Mary Heath, 


torn ory me οο ey 4 | 
#4 


'T Mbnber the” RAHubartbi was on Sundey, ind iy Lady had a 


9, Pray, Madam, when firſt my Lady came from England, did they | 


2. Did you neyer hear of my Lord's ſending fur Mrs. Lucas the My. 
wife ?- A. I never did. 5 F. nk Ted hf 1, 
2. Was ſhe a noted Midwife-at that Time . I believe fo, Sir, 
She lived near you, Madam ?--- A. She did ſo : 
Was my Lady at any Time confined at your Houſe / 
. I do not know: #55 © noel 4 pul airhies aanam atk 4 
9. Did Doctor Jemmat ever viſit her? A. I do not know but he might 
J And you do not know but my Lady was here in „ NM 
December and January 1914 ?---A;"Vdo not know:.-\. 
2. What Cloaths did my Lord and Lady wear when they came to pom 
Houſe firſt ? YC Gow Liptiut a ανν,0y ] 
A. Indeed, Sir, I eannot-tell. Vou could not tell, I ſuppoſe, yy, 
Cloaths I have on now at ſuch a Diſtance of Tine. | 
85 What Cloaths did they wear generally? 4 
Ido not know; I know my Lady was in Town in the 
Mourning. I have ſeen her too in Colours, in a yellow and ſilver dl, 
| a blue and a white D amar. 
- What was your Reaſon for fixing the Birth-day to Saturday? 
My Reaſon was, becauſe my Lady would have a Bonfire on $ 
and my Mother was not willing there ſhould be one, and there was Dl. 


pute about it. 


I What was the Objection your Mother had to the making it ? 
It was, that as ſhe was a Widow, ſhe thought ſuch a Thing 281 
| Bonfire was not agreeable to her, and that was the Reaſon. 

85 What Day did the King's Birth-day happen on in the Year 120] 

. I do not know; but my Lady could not be at our Houſe in the 
Year 1720, becauſe my Mether had left the Houſe.” + + 

Court.] The Witneſs faid that the Birth-day that Lady Alibam ws, x 
her Mother's Houſe was on a Saturday, and whatever Year that hip 
on, that was the Year. And that was the Year 1715, by the Almanac, 

_ Serj. aaron, You mentioned a Twelfth-cake, I think? 

. Yes, Sir. 

9, Was that the firſt or ſecond Time Lord and Lady Altham were u 
your Mother's ? 6:85 yr 

A. ] cannot be particular whether firſt or ſecond, | 

9. Pray, Madam, how long is it ſince you firſt recollected that thi 
Birth-day was on a Saturday? | N e 

A. Since I was aſked whether my Lady was in Town on a Birth-dy, 

I How long is it ſince you looked into an Almanack about this? 

I never looked into an Almanack till after I had told that it was d 
a Saturday, and the Reſtauration on Sunday, but never till then, 

I gon = you in Town when the laſt Trial was in the Exchequer! 

3 was, 51h © 

: Were not you then applied to ?——. I was applied to. 

D. And did you come ?— A. I did not come. 5 

. How ſo? 169 

A. Becauſe I could not recolle& any particular Paſſages at that Time, 

Mr. Serj. Marſhall.) Why then it was not till after the Trial that you 
were ſet right. | 

Mr. Daly.) Who applied to you to appear at the Exchequer ? | 

A. There came a Gentleman from Capt. Anunesley to know if I kney 
any thing of this Affair. 1 ſent word I did not, and if there had not be 
a particular Queſtion aſked me about the Fireworks, I ſhould not havers 
collected. 

Mr. Serj. Marſpall.] Who aſked that particular Queſtion about tie 
Fireworks ; -A. 1 cannot tell who it was. 

J From whom were you aſked that Queſtion ? 

It was from Mr. Annesley's Family. Mr. MacKercher and Aua 
before that came to me to know what I knew of my Lady's lodging at 8 
Mother's; and I told them I knew nothing particular about it. 

I: Who aſked you the particular Queſtion about the Fireworks ? 

It was Capt. Annesley's and Lord Angleſea's Friends. 

Was this at the Time of the Trial? | 

I do not know when the Trial was. 

Q. I tell you then, it began the 11th of November 1743, and laſted ie 
twelve Days; did they aſk that Queſtion during that Time:? | 

A. They only applied to me in general, to know if I knew any thu 
of the Time of my Lady Altham's lodging at my Mother's, and I ta 
them I could not recollect. | ; 

©. Did they at that Time put this particular Queſtion about the Fin 
works ?——F. They did not. 

Did they any Time before the Trial was over? 

A. No, they did not. Mr. Mac Rercher came to me when he cameo 
firſt, to inquire about my Lady's lodging at my Mother's. I told hin 
recollected nothing particular about it, and had nothing to ſay that cc 
ſerve him. 

I: When was it that that Queſtion was put to you ? 

I cannot remember the Day. 
. Recolle&t when that Queſtion was put to you, was it befotet 
Trial at Wexford ?—— A. It was. | 

Who was the Perſon that put the Queſtion to you? 

A. I forget by whom, I was tent to by Lord Angle/ea's Friends; | 
not know whether Mr. Calles did or not, but he was with me. 


2. MARY SETWRIGHT. 


Mr. Richard Malone.] Were you at any Time, and when, acqua® 
with Lord and Lady Aitham * 
Mary Setwright.} I was, Sir. 
2. When were you firſt acquainted with them? 
J. When I was hired to them. 
9. When were you firſt acquainted ? 
A. Four Days before I was hired. 
When were you hired ? 
A. About five or fix Days before Chriftmas-day. 
In what Year ? A. The Year | cannot tell well. 


young to make Obſervations of that Kind. 

Nic. Hlartard.] You muſt have been very young indeed at that Time, 
Madam! A. Not fo young, perhaps, as you may imagine, Sir. 

Nr, Serj. If.] Pray, give me leave to aſk you how old you were 
then? -A. I am now three-and-forty, Sir, 


hired ?---F. Not long. 


2. 

5 Where did Lady Altham lodge then? 

A. At Captain Briſcae's in Bride-Street. 

Q. Do you know how long ſhe had been in Jreland, before Jou 


- 
by. 
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2. You have faid that you were hired at Capt. Briſcae s? A. 1s 1 
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Fl i Le Hunte. ] How ſoon did you go from Dublinafter you were hired? 
mh four Days. "mY : 541 Lark N „ 

| e Praygafter you were hired, did you leave Town, and when ? 

A, Four Da $ ae -- e e | 
Where did you go? e 
To Dunmaine, to my Lord's Ee Noule, 1 

9. What time did you get there ? A. The Day before Chriſtmas- Eve. 
Were there any other Perſons that went with you? | 

Two Servants, the Chamber-maid and Laundry-maid. 
you 9. Who was the Chamber-maid ? 

_ 7 The Chamber-maid was Mary Waters. | 
what * And who was the other Woman ?--- 4. Elizabeth Doyle. 

D. You ſay that you got to Dunmaine before Chriſtmas ? 

- |, A Day * Chriſimas-Eue. | 
een Pray, Madam, did my Lord and Lady go there at any time after, 
. n ? : a ; ; 
” 4 They came there the very next Night, Sir. 
9. Now, I would aſk you, where did they lodge when you left Town? 

2 J. At Captain Briſcoe 's. ; X 
Di In what Station were you hired ?--- F. Houſe-keeper, 

Ho long did you live with my Lady ? 

A Year and a Ouarter, or thereabouts. 
TY - 9. What time did you leave her ?--- A. In February. 
75 What Year ? 


$4 


20! Indeed I do not know the Year ; but the Eclipſe was the Year fol- 
4 . you remember, during the time you lived there, to have ſeen 
723 it Mrs. Briſcoe or her Daughter there? 
penel I. I did, Sir. 
nacl. 9. Can you recolle& how ſoon after my Lord and Lady went to Dun- 
maine, it was that they were there ? | 
A. It was very ſoon, but I cannot tell how long. 
erent 9. Now, I aſk you whether my Lady miſcarried, or kept her Room | 
for any, and what Time ? 
A. Never to my Knowledge. ; 
t thi Did you ever hear it ?---4. No, indeed. f ; 
Could ſhe have miſcarried at Dunmaine during the Time Mrs. Briſ- 
day, toe and her Daughter were there, or kept her Room, without your know- 
ing of it? a | 
* . j. Marſball.] I muſt ſtop Mr. Malone a little, becauſe it is a 


irect leading Queſtion. 
quer! Court.] Was my Lady ſick, or confined for any Time while they were 
| in the Houſe ? | 
A. No, not to my Knowledge, my Lord. | 
Mr. Malone.) You ſay that ou were Houſekeeper ?!——A. Yes. 
. What Things were under your Care, as Houſe-keeper ? : 
T ime, I kept the Sugars, the Spices, and Bread, and all thoſe Things, 
Fol very thing but only Liquor. ; 
wn, "9 Was you at — as, while Mrs. Briſcoe and her Daughter were 
there, called to for any thing under your Care for any Perſon that 


| knew was fick ? 


t been A. No, not that I know of; : 
aye [6 Court.] Did you ſee oy hare every Day at that time ? 
A. Every Day in the Week, my Lord, to know her Commands. 


Was it poflible that ſhe could miſcarry, and you not know of it? 

I. Serj. Marſhall.) That, my Lord, muſt depend upon the Credit of 
Witneſſes, for a Gentlewoman of 2 Credit has ſworn ſhe did. 

Jury.] Do you believe that my Lady was with Child at that time ? 

A. I believe not. 5 ? 

Mr. Malene.] Did Mrs. Briſcoe and her Daughter remain at Dunmaine 
for any and what time after my Lord and Lady got there? | 

A. Yes. | 

How long ?---A. I cannot exactly tell how long they ſtaid there. 
How long might it be ?—A. I cannot ſay particularly. : 

N Pray, do you recollect what time they left Dunmaine, what time of 

the Year FA. It was in Summer. f 
Was it the Summer after my Lord and Lady went to Dunmaine i 
Ves, it was. : 

. I aſk you now, whether my Lord and Lady came from Dunmaine 
to Dublin at that time, or any time, and when? 

A. They went to Dublin in my time. | 

9. Was it in the ſame Year? de. Sir. 

S How ſoon after Mrs. Briſcoe came to Dublin? 

A. Indeed I cannot tell. : 

O. Was it in the Summer Seaſon of the Year ?---4. Yes, it was. 
9. What Time was it that my Lord and Lady returned to Dunmaine 
next ? | | | 

A. 1 cannot exactly tell you what Month it was, but it was in the 
fate Summer-time. ; 

9. Do you know who was Butler in your Time? A. Thomas Ralph. 

©. Had you any and what Directions in order to prepare any and what 

511 Thing for Chriſimas that Year ? What was it? TS ; 

A. Minc'd Pyes, and thoſe Things that were proper for Chriſima-time. 

©. Did you make any Thing particular ?---4. I made a Collarof Braun. 

I: By whoſe Directions did you make that? 

Ey my Lord's and Lady's Directions. 
). When was it that they returned to Dunmaine ? | 
It was in the Summer, it was a great while before Chri/tmas. 

75 Did you at any Time and when ſee them in this Town ? 
A. I did after I left them. . 

H. When did you leave them ? -A. I left them in February. 

H. Upon what Occaſion did you ſee them in this Town, and where, and 
I would know whether you were called to them for any and what Purpoſe? 

4. They ſent the running Footman for me, for to prepare an Enter- 
tainmerit they made for Company. 

2. Where did they lodge then? 

4. They lodged at Mrs. Vice's in Dirty-Lane. 

What was it they ſent to you for? | . 
They ſent to me to ſerve the Entertainment, to manage it and ſee it 
properly done. 


| 


| 


| 


it was upon a Twelfth-day, 


(352) 
9. Do you remember at what Time it was ) | 

2 It was Chri/tmas, the Twelfth-day. __ 3 

Ceurt.] You lived a Year and Quarter and then left them, and ſaw 
them in Dublin after; how ſoon after was it? | 

A. It was about two Years after I left them that I ſaw them in Dublin; 


- 


Mr. rene] As you wete there that Night, do you recollect any of 
the Perſons in Company ? | 


A. Mr. Colclough was one of the Company. 

8 What Colclough ? A. Mr. Cæſar Coleleugh, 

I think you ſaid that Ro{ph was Butler at the Time you were in the 
Country ? —— 4. He was. ; 

2, When my Lord and Lady returned to Dunmaine, was there any 
and what thing brought for the Butler? | 

A. There was Mourning brought down. 

Croſs- Examination, 


Mr. Walſh.) Pray now recollet what was the particular Time you 


came to live with Lord and Lady Altbam.— A. In December. 


What Year? — . I cannot tell you the Year. 
- You mult recolle& the Year. 
It was the Year before the great Eclipſe, whatever Year that was. 
When did you leave her Service A. In February. 
9. When ?-. In February before the great Eclipſe. 
Court.] When was it that you came to Lady Altham ? 
A. In December, the Year before the Eclipſe. 
2. How long did you live with her? 
A. A Year and two Months, to the February next but one followings 
55 Was the great Eclipſe after you left her? ; 
. The Eclipſe was the April after 1 left her. 
Jur.] Had you the keeping of any China? A. I had not. 
Do you remember any Wi that had ? 
. My Lady's Woman kept what Cups there were. | 
Do you remember any particular Sawcers ?--- 4, I do not indeed. 
r. IValſh.) Recolle& now, and tell when you came to live with Lord 
and Lady Altham, 
A. I came two or three Days before Chriſimat. 
I In what Year ? | t 
I cannot tell you more than it was the Year before the Eclipſe. 
2Q, How long was the Eclipſe after the Time that you came to live 
with them ? A. It was the April atter I left them. 
And when did you leave them ?---A. In February. 
How long did you go to the Country before them, after you were 
hired ?--- A, I went four Days before them, | 
55 8 77 ſee Mr. Briſcoe and his Wife and Daughter at Dunmaine ? 
Tes, I did. | 


| . 2 Did they all go there together ?--- 4. She and her Daughter came 
rſt, 


2. When did he come?---A. I cannot exactly tell the Time he came. 
©, Was it in Summer or Winter? -A. I think in Summer. 
What Time in the Summer ?--- 4, I cannot remember, 
9, Was it in Harveſt ?---4, I cannot remember the exact Time. 
< How long did he {tay there ? 
. Mrs, 52 ſtayed a good while, but I do not know how long he ſtayed. 
. Are you ſurc it was in Summer when he came ? 
I cannot tell exactly when it was. 
I When was it that Mrs. Briſcoe and her Daughter came! 
. Juſt after the Time that my Lady came. 
When did my Lady go down ?-. In December. 
5 And when did they go? 
. As near as I can remember in a Fortnight, or ſome ſuch Thing. 
I How long did they ſtay ? 
As good as two Months, I forget if longer. 
I Do you know did my Lady miſcarry at Dunmaine? 
She never miſcarried, to my Knowledge, | 
- As you were Houſe-keeper, what did you keep the Keys of ? 
. I kept the Keys of the Sugar and Spices, and ſeveral other Things, 
I Was you yourſelf ever ſick at Dunmaine ? 
I never was ſick myſelf there. 
Did you ever miſcarry there? -A. I never did. 
Was you ever brought-to-bed there ?- -A. I had a Child there. 
. When ?---A. The June after I went down. 
Were Mrs. Briſcse and her Daughter there when you lay-in? 
; T hey were. 
' 2, Might not my Lady have miſcarried when you were laid up with 
your Child ?---- 4, I never heard any Thing of it. 
Pray, did you ſceherevery Day ?---A, Every Day, but when I lay-in. 
. You ſaid you ſaw her every Day, and therefore ſhe could not mil- 
carry unknown to you ?---. I was but a Fortnight in all lying-in. 
2. Is it uſual for Women to go out in that Time? -. I did. 
J. Where was you brought-to-bed?--- A. At the Dairy-houſe. 
Ho far diſtant was that from Danmaine Houſc? 
. About a Ficld from the Houſe. 
2, Was my Lady confined to her Chamber at any Time while you 
lived with her?---4. dhe was not that I know of. 
5 Might ihe not unknown to you? 
I ſhould have heard of it, if ſhe had. 
9, Can you ſay, upon your Oath, ſhe did not miſcarry ? 
A. She did not to my Knowledge. 
. Could ſhe not unknown to you ? 
A. I cannot ſay ſhe did to my Knowledge, 
2, Could not the unknown to you, when you were out of the Hou: ? 
A. I believe not, — Lady came to ſee me when L was lying in. 
Who kept the Keys when you were lying-in ?--.4. Mrs. Heath. 
9. Did you come to Town when my Lady came to Town, after ſhe 
was at Dunmaine ? -A. I did not come te Town till left them. 
When did my Lady come to Town, after you went dnn? 
A. I cannot exactly tell how long after. 
2. When was it that ſh: came to Town? Recollect yourſe!f, 
A. I cannot tell the particular Time. 


| 


2. Did ſhe come the February following? 
A. It 


(503) 


A. Ie wid iv the Sameer following, 


Was it = -A. No, it was not. 
Was it in 

. How long did ſhe ſtay before ſhe returned? 
Two Months, or thereabouts. 


Did ſhe go to Dublin after ſhe returned ? 
She returned in two Months. : 
with, her when ſhe returned again ?---A. I did. 


How long did you live with her after ?--- J. Not long. 
How long ?--A. I left her in the February following. 
Now recollect and tell the particular time that ſhe returned to Dun- 
maine.--A, I cannot tell the Month; ſhe ſtaid about two Months away. 
Was the in Dunmaine when you left her ?-. She was. 
When was that -H. The February after ſhe returned. 
. How came ſhe to diſchatge you ? : 
Something that my Lord ſaid that I took ill made me leave it. 
What Reaſon have ybu to remember that my Lady returned in Two 
Months?--A. It was Summer-time when ſhe went and when ſhe came back. 
J Now I aſk you a plain Queſtion, was not Lady Altham in this Town 
in November and December 1714?---A. Indeed I do not know. 
* ©, But you muſt anſwer that Queſtion; was ſhe in this Town the 
Months of November and December, before you left her ? 
A. She was in Dublin in the Summer. | 
Was ſhe, or was ſhe not, here in November and December f 
I cannot recollect. a ; 
Q. Can you ſay that when ſhe went to Town in Summer that ſhe re- 
turned in two Menths to Dunmaine ?--- 4, I cannot be poſitive ſhe did. 
Can you be poſitive ſhe was in Dunmaine in November and Decem- 
Ber before the February that you left her? Come, Woman, recollect. 
A. I believe they were, I cannot remember. | 
| Court.] Was my Lady Altham at Dunmaine the November and Decem- 
zer before you left her F- A. Yes, ſhe was, my Lord. 
Mr. Walſh.} De you know Mr. Neſbit, a Clergyman ?---4. No. 
3: Do not you know Mr. Neſbit of St. Catharine's Pariſh ? 
I have ſeen him. | | F 
55 Had you any Diſcourſe with him lately about this Matter ? 
. Not lately. | : 
Q. Had you ever any ?---A. I had ſome. n a 
. What was that Diſcourſe? Had you any in relation to Mr. Au- 
neſley's being my Lady's Son or not! ; 
4. He aſked me if I knew of her having a Child, and I told him that 
I never did, nor never heard ſhe had. = 
Did not you tell Mr. Ne/bit, that if Mrs. Heath ſwore that my Lady 
never had a Child, ſhe was a damn'd Bitch ?---4. No, I never did. 

Court.] Is that your Inditment that my Lady never had a Child? Your 
Indictment is, that ſhe never had a Child while Mrs. Heath lived with her. 

Jury.] I think you ſaid you made ſome Preparations for Chriſtmas at 
Dunmaine ?---A. { made Brawn in it. | | | 

When did you make it?---A. The Chriſimas I went down. 
| 3 When was it my Lord and Lady came to Dunmaine? 
. They came the "ery Day before Chri/tmas-day. ; 

©, And how then could you make the Braun againſt Chriſimas? 

4. I made it that Year, but not the Day after I went down. 

Q. Was it the Chriſimas you went there that you made it ? 

A. It was that Chriſimas. 

Who gave you Orders for making it ?-. My Lord did. 

2 Where was he when he gave you thoſe Directions? 

He was at home at Dunmaine. 
Was my Lady there then?---. She was. 

Mr. Walſh.) Do you remember any Sawcers with ſmutty Figures on them? 

A. I did not. | 

I Did you ever hear that any of them were broke by Lord 4ltham ? 

I never did; I never did hear of any ſuch at all. | 
3. Revd. Mr. WILLIAM Hervevr. 

Mr. Edward Malone.) He is an antient Man, my Lord, and cannot ftay 
any longer, which makes us produce him now, though out of time, and 
we are now going to ſhe that my Lady Altham was at the Aſſiaes of Wexford 
in April 1715; we examine him out of time, becauſe he is falling ſick. 

r. Serjeant Tiſdall.] My Lord, I muſt complain to your Lordſhip of 

His being in Court this ſome time, and not. having been kept with the 
other Wimeſles, | | 
Mr. Malone.) Call Mr. Themas Bourk to ſhew when the Wexford Aſ- 
ſizes were. I believe the Gentlemen will admit it for ſhortneſs Sake, 
that they were on the 16th of April 1715. 

Court.] Do you admit that, Gentlemen ? 

Mr. Serjeant Tiſdall.] I proteſt I do not know what to ſay to it. 


. Did you live | 
In what time did ſhe return ?--A. In about two Months ſhe returned. 
7 


Mr. TrHomas BouRK. 


Mr. Malone.) What have you got in your Hand? 
A. A Record; a Copy of an Eſtreat. 

9, Where did you get it? From what Office? 
Z. From Mr. Arr for's Office. 


Clerk of the Crawn reads the Record, as follows, viz. 


Com Wexford Extract fin et Amerciament Impoſuit et Recogn fforiffact 
8s. et Attinctur &c ad General Aſſiz et General Goal Deli- 
beracon tent apud Wexford in Com Wexford præd. Die 

Sabbati decimo ſexto die Aprilis Anno Regni Domini 

nr. Georg Dei Gra Magn Britan Franc et Hibernie Rex 

Fidei Detenc &c primo Cor Honobl Johan Forſter As 

Capital Juſtic dict Domini Regis Cur. ſu de Coi Banc 


27. The Trial of Mrs. Mary Heath, 


What time in the Summer?--4, I proteſt, I forget what Month it was. [ | 


- , 2 *. * $ 
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Juſtie et Comiſt ejuſdein Domini Regis ad Oeneral Ag, 


et general Goal Deliberacon nec non ad omn et 


Matefat et Caus quæcunq; in Cem Wexford pre 
1 | ont five perpetrand audiend et terminand af a 
4 Virtut Commiſſion dict Domini Regis ſub magn Sigul 
ſu Regni Hibniz geren dat apud Dublin decimo ſexty 

die Naur Anno Regni ſu primo. 


Mr. Spring.] We produce a Clergyman of the County of Hex 
Man of & good Character as any 2 it, to ſhew that oo Lady 1 
was at that Aſſizes. | a 
Mr. Serjeant Tiſdall.] I deſire, Sir, you will pleaſe to give an Account, 
whether you were not in Court the whole time that the other Witneſſes 
were examined, or were not informed of what paſſed here. | 
Mr. Hervey.] I was called about an Hour and half ago, and told thy 
the Court wanted me; when I found they did not, I went into the Cour 
of Chancery, and ſtaid there 'till I found the firſt Witneſs coming; af. 
terwards I ſtood by the Clock, and I believe you will think it is impoſſible 
to hear there any thing that paſſed here; and not one Word was I inform. 
ed of what was ſaid. 1 

Mr. Malone.) Do you remember the time the Pretender's Men wen 
tried at the Aſſizes of I/exford? 

Mr. Hervey.) I remember when Mr. Walfs and Mafterſon were tried 
for enliſting Men for foreign Service. 

Were you at that Aſſizes ?---A. I was there and heard the Trial. 
Pray, bir, e fix the Year when they were tried? 
They were tried in Lent Aſſizes 1715. 
bs Was it Spring Aflizes ? | 
It was Lent Aſſizes; but I believe it happened in Eafter that Year. 
I Were you in Court at the Trial of Valſb and Maſterſon ? 
A. I was in Court. 
| py Who were the Judges ? p 
| My Lord Chief Juſtice For fer, my particular Patron and Friend; 
his Brother was my Tutor when I was in the College. T 
85 Who was the other Judge ? | 
Ido not remember any other Judge, but I know he was there. 
Was you in Court at the Trial ?--- 4. I was. 
- Then I aſk you, Sir, whether or no you ſaw my Lord Altbam at 
that time in Town ? 1 
A. I did; I ſaw him at his Lodgings and at the Court-houſe, and had 
Diſcourſe with him in both Places, and never ſaw him before or ſince, | 
In what Cloaths was he dreſſed then? 
- A. To the beſt of my Remembrance, he was in Black. 
. Were there any E in Court at that Aſſizes ? 
There were ſeveral Ladies in Court. | 
55 Were they of any Faſhion or Rank in the Country there ? 
A. 1 fawa Lady of very good Appearance, though of homely Features, 
and I aſked who ſhe was, and I was told 
Mr. Serjeant Marſball.] You are not to ſay any thing you were told, 
you muſt declare nothing but what you know yourſelf. 
Mr. Hervey.] They ſaid it was Lady Altham. 
Mr. Malone.) Did you know that Lady you ſaw to be Lady Alban? 
A. I am morally aſſured it was her. 
Q. Did you ever ſee her after? A. I neyer ſaw her afterwards. 
Lou ſaw other Ladies there as well as this Lady ?--- A. I did. 
. Did you know them ? 

. I took notice of none but Mrs. Giffard, for ſhe was my Relation by 
Marriage; and I had another Reaſon why I took notice of her, which was, 
that I have often heard her blamed 
Was Mrs. Giffard in company with that ſtrange Lady ?-- A. Shewas. 
Do you remember any Quarrel upon the account of beating a Man 
at the Aſſizes ? 

A. Yes, I remember it very well, and have Reaſon to remember it. 
Mr. * Tiiſdall.] My Lord, I do not ſee to what this Examinatiog 
can tend. 

Mr. Malone. ] It is in order to fix the time particularly. 

Court.] Go on, Sir. 

Mr. Hervey.) I took a King's Evidence to Wexford, one Sinclare, he 
had gone to France with ſeveral others, and when he came home, he was 
afraid I would repreſent him to the Juſtice of Peace and have him proſe- 
cuted; to avoid which, he ſaid he would come in and make a Diſcoveryif 
I would get him pardoned, I ſaid I would; and after I had him, I mount- 
ed him before my Portmanteau and took him to Mexfird. While he was 
there ſome Servants of my Lord Altham fell upon him and beat him for 
being an Informer, and while they were beating him I catched them, and 
op had almoſt murdered him. I took them to Colonel Ram's Lodgings, 
and we went to my Lord Altham to his Lodgings, and ſhewed him tüe 
bloody Condition that this Fellow was in. 

J How did you know where my Lord lodged ? | 

2 I was informed that my Lord and Lady lodged at Mr. Sweeny's. 


Go on, Sir. 
We went there to ſhew my Lord Altham the Treatment his Ser- 
vants had given this Man, and my Lord ſaid he was aſhamed of their Be- 
ee that they ſhould be mole” fr for it, and ſaid they ſhould come into 
ourt. 

2. And did they come into Court? 

A. There came but two into Court, the reſt made their Eſcape. 

I Were they puniſhed for this Aſſault ? ; 
My Lord Chief Juſtice For/ter was very angry, but fined them only 5k 

corder. ] My Lord, thus he aſcertains that Lord Altbam 

at Mr. Sweeny's. 

Mr. Malone.) You ſay that you ſaw Mrs. Gifard in the Court-houſs 

and that ſhe is your Relation ? 


ſu regni fu Hibniæ et Thom Coote Ar ſecund Juſtic 
dict Domini Regis Cur ſu de Capital plit ſu in Hibernie 


4. Yes, her Brother and I took two Siſters in Marriage, 


RN; Did ſhe fit next to my Lady Altham that Day? 41 


Prodicon Murd Homicid Incend 1Hicit -Aﬀemblacy, 


uguft ?--A. To the beſt of my Knowledge, it was Auguſt. 445 Felon Rober Extorcon Oppreſſion Cna Contempt Offeg, 
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5 3 Did the appear to you as a Woman with Child ? 
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was no viſible Appearance of her being with Child. 


it was ſhe, and cannot ſay it was of his own Knowle 
Mr. Hervey. ] I am | 
am told, Sir, that you are Counſellor Harward, am not I to believe you 
are? I am told that Gentleman is Counſellor Daly, I am morally aſſured 
of it, and I believe it. 


ge. 


& „ 


| Creſs- Examination. - B Gly ac 
Mr. Serj. Marſhall.) Pray, Sir, did you fee that Lady go into the 
4. Court-houſe, that you were ſo particular in your Obſervations about ? 
* Mr. Hervey.] I cannot ſay I did; but I ſaw ber in Court. 
af- 9. Do you know Mr. Caſar Colclough ? A. Yes, I do very well. 
Did not he fit by that Lady a great Part of the Time? | 
75 I cannot charge my Memory ; as I told you before, I took no no- 
tice of any but Mrs. Giffard, + 3 
ere 9. F atk you, Sir, whether Mr. Colclougb was there or not? 
| A. He might be there; and I cannot ſay whether he was or not. 
ed 9. Who were the Perſons tried ?p—A. ack Malſb, and Mr. Maſterſon. 
9, They were tried that Day ?!——A. They were, dir. ; 
7 Are you ſure they were tried at that Aſſizes? 
They were tried at that Aſſizes. | „ 
9. You are politive they were tried at that Affizes ? —A. I heard them 
both tried, and 1 believe at that Aſſizes; Wal was tried firſt, 
Al. 3 Are you poſitive that they were both tried? | 
Indeed I have no Reaſon to doubt but they were; they were there, 
and appeared there at the Bar both of them. 
9. Were they convicted or acquitted ? 
id; A. Acquitted : Mr. Jah made a very good Defence, 
), Whereabouts were you in the Court ? 
7. I was very near the Judge, 
2 Did you or did you not ſee Mr. Colclough there? 
A. I cannot fay I ſaw Mr. Coldl:ugh. . 
2, Did you fee Colonel Lefius there? 
A. I cannot ſay I ſaw Colonel Lofts, . VV 
9. Do you tecollect any Gentleman of the Country that you ſaw thete ? 
A. Why, do you believe that I was not there? | 
9. *Tis no matter what J believe, but can you name any one Gentle- 
man that was there? A. Lawrence Eſmond of Ballynaſtraw was there, 
O. And you. remember that Mrs. Gard was there very poſitively ? 
A. I do, Sir. 13 
. Now, I aſk you, was fot Mr. Maſterſon tried the Summer Aﬀizes ? 
Indeed I do not know, I know he was in the Dock then. 
2 Did not you ſay you were ſure he was tried that Aſſizes? 
A. I do not know whether he was tried then or no, but he was in the 
Dock. 6 ; : 
9. Did you fee this Lady any where elſe but in the Court-houſe ? 


m? A. I ſaw her no where elſe but there, neither before nor ſince. 

9. Did the ſit or ſtand during the Time you ſaw her ? 

A. I ſaw her both fitting and ſtanding. 

9. Whereabouts ?——A. Almoſt oppoſite the Sheriff's Box, 

N. Did you talk to Mrs. G:fard at that time? 
n by A. I did nat ſpeak to either of them. 
as, 55 Did you ſpeak to her at that Aſſizes? 

do not remember I did ; but if you pleaſe I'll give the Reaſon why 

2 I took notice of her more than another, 


9. Give your Reaſon, 

A. She was a near Neighbour of Lord Altham, and was the moſt con- 
verſant there of any others of the Neighbourhood ; and my 26g not bear- 
ing the faireſt Character in the World, I heard Mrs. G:ffard blamed for 
having ſuch an Intimacy there; and therefore when 1 was told this Lady, 
that made a very good Figure by her Dreſs, was my Lady Altham, I took 
notice of Mrs. Grffard being in her Company; and whether Mrs. G:ffard 
knew it or not I cannot tell, but I have heard her cenſured for being im it. 
And if they had lived within three Miles of me, as they did of her, I 
would not have had Converſe with either of them. 

O. Was not there one Deyle, a Clergyman, tried at that Aſſizes? 

A. I cannot tell whether he was tried or not, I ſaw him in the Dock; 
he was one I knew in the College. 

9. How came you to be ſeated fo near the Judge: 


nd 4. I vas near the Judge for two Reaſons ; for the ſake of the Juſtices 
ingz, of the Peace and Grand Jury. 
n the H. Do you know Mr. Henry Bolton? — A. Yes, I do. 


©. Was he at that Aftizes?—A. He might, but I do not remember, 
Mr. 47a. Manuus.] J hope at this late Hour they will produce Witneſſes 


Jr Perjury. 


oy ov o not know whether the was next to her, but ſhe was very near. the Servants mentioned in this Affray, and 


I took particular Natice of her; un to the deſt of my Remem- 
brance, dreſſed in Black, was a full- cheſted Woman, and had a fine, flen- 
She might be very young with Child, for aught I know ; but there 


Mr. Harward.} This Evidence is founded upon a Suppoſition that the 
Lady be ſaw at Mexford was the Lady Aitham ; he _ he was only told Months with him. 


.] I am pretty certain the Lady I ſaw was Lady Altham. 1 
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made his Eſcape from the Aſ- 
ſtzes; and he wilFalfo prove that my Lady was at a Hurling-Match at a 


ow I aſk you, whether that Lady had any Signs of Pregnancy or | Place called Rathimny Bogg, between Major Sutien and my Lord, at the 


Time of this pretended Pregnancy 
| 4. EDpMonD BOURK.. 
Mr. Le Hunte.] Did you know Arthur late Lord A'tham ? 
Edmond Bourk.] I did, Sir. . . 
9. When did you firſt know him A. At his firſt coming to Roſs, 
J Did you ever live in his Service? — . I did. 
5 When did you go to live with him ? 8 | | 
I cannot exactly tell the Year, but I lived almoſt ſix Years and two 
Where did my Lord live then? -A. At Dunmaine. 
9. Did you live there befare my Lady came over f A. I did. 
J. How long after you lived there cid ſhe come to live with him 
I cannot tell how long. 
What was your Service? e N 
. I was a Poſtillion, and came up for my Lady to Dullin, 
| Where did my Lord and Lady go from Dublin? 
They went from Dublin to Dun maine. N 
55 From what Place in Dullin did they go to Dunmaine ? 
From Captain B, in Bride-freet, 5 
Ate you certain that they went from Captain Briſcoe's? | 
A. By the Virtue of my Oath, they did; we took them up there, 
9. Did you know Mrs. Mary Heath ? A. I did, Sir. 
9, Whac was ſhe? | | 9 2 
She waited on my Lady A/tham as her Gentlewoman then. 
O.: When did my Loid and Lady get to Danmaine ? 
Wie gat to Dunmaine in December, it was about Chriflmas- Eve, 
* Who went along with you beſides my Lord and Lady ? Ih 54s 
I cannot tell you; but the. Chariot broke by Fehnſiotun, and a great 
many were in Company, but I cannot tell who they were. 
9, Did Mrs. Setwright go with you ? | | 
Mrs. Serwright was ſent down two Days before, and two Maids 
with her, Betty Doyle and Mary Waters. 
©, Do you remember any body viſiting at Dunmaine for any Tims? 
. There was Mrs. Briſcoe there. . 
©. Was any one along with her? A. Her Daughter was. 
HS. How Jong might they have ſtaid there ? Ps AS 
A. I cannot tell, but I was ſent with Miſs Briſcce to the lower Part of 
the County of Wexford. | 4 
O: Do you know one Mr. Boyde ?——A. I did. 
©, Where did he live? — A. He lived at Klare. 
H, Did not you goto his Houſe ? | 
A. Wedid call there, and ftayed there a Night or two, to the beſt of 
my Knowledge. pk | 
©, Do you know a Place called Rathimny Bogg ® 
A. I do; I was born near it. 5 
2. Did you know Major Sutton ? — A. I knew him very well. 
< Did you know of any Miverſion or Sport at Rathinny- Bogg ? 
. I remember a preat Hurling there. 
J. What was the Occaſion of it ? | | 
I was told it was between Major Sutton and my Lord Aham. 
Do you remember any Perſon that was at that Hurling ? 
My Lady Altham was there, Sir, 
Were you at the Aſſizes of J/exfurd at any time after this Hurling ? 
I do not know whether it was after or before. | 
When was that Aſſizes? AJ. HLaſter Aſſizes in the Year 1715. 
„ Did you go from the Houſe of Dunmaine to the Aſlizes ? 
I did, Sir, 
Did any body go along with you? 
5 My 4 anal the e and one Mrs. G Tard. 
©, Who rode Poſtillion ?—A. I did, 
©, Who was Coachman -A. John IWeedon. 
2. Do you know of any Quarrel that happened at the Aſſizes, and on 
what Occaſton ?——A. I do very well, I have a Reaſon to know it, Sir. 
©. Tell your Reaſons, 
A. Some Gentlemen of the County of Mexſord were impeached with 
this thing of enliſting and harbouring Men for the Pretender at that time, 
and above all, there was the Pariſh- Prieſt that is living yet, one Father 
Michael Downes, and he was our Pariſh-Prieſt ; and this Downes being im- 
peached, my Lord's Servants, four or five of us, went to ſee the Prieſt, 
and his Proſecutors were with him at the Houſe of one HatchelPs that 
kept the Swan; we fell out with the Proſecutors, becauſe that we thought 
to make it up with them not to proſecute the Pricſt, my Lord; and upon 
that, when they would not make it up, a Quarrel happened between us, 
and pleaſe your Lordſhip, and to be ſure we paid the poor People very 
ſorely ; but next Morning we were taken Priſoners by Mr, Hervey, Colo- 
nel Ram, and Mr. Symes, and kept in Confinement from Morning 't:11 
about eight o'Clock at Night 
©, Was my Lord Alibam at the Aſſiacs? | 
| 7 My Lord Altham was there, A little time after I came home he 
diſcharged me, becauſe I made my Eſcape; but two were put on their Trial. 
9, Who were they? 
A. They were Ned MacCirmack and Bryan Neale, the Running-foot- 
man and the Groom, 
O. Where did you go after my Lord diſcharged yqu his Service? 
J. I believe to Kilkenny, and lived with Alderman Harnes there ſome 
je time. 
9. Do you know Mr. Lambert? A. I do very well. 
I. Did you ever live in his Service? 
A. I lived with him after I left Multenny. 
, How long did you live in Kilkenny ? 
I believe I did not live in Kitkenny above two or three Months. 
9. Do you remember any Quarrel between my Lord and Lady Altham 
in vour time? A. I do not remember any Quarrel. | 
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5. to the Point. 
Hr. $:licitor.} ] deſire, my Lord, to make one Obſervation; which is, 
Ler- that Mr. Her vis Feſtimony will account for every thing that has been | 
ir Be- lad concerning the bad Reputation of this Family. 
e inte Mr. Le Ilunte.] My Lord, We ſhall now produce one Edmond Bourk, 
te was Poſtillion to my Lord Alilam before my Lady came to Dunmaine. 
He will prove that he rode Poſtillion when the Chariot came to carry my 
Lord and Lady into the Country, and that they went from Captain Brij- 
Ws, and not from Mrs. Vice's; he will prove that Mrs. Setwright, Eliza- 
ly 51. teth D-yle and Mary Haters were Servants in the Family, and that he con- 
unued in the Service 'till the Year 1716; that he drove my Lady in a 
Chariot in 1715 to the Spring Aſſizes of J/exford; that Mrs. Giffard went 
zouſe, in the Chariot with her; that Mrs. Heath rode, and that he was one of | 
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2 Did they continue to live together as long as you knew them? 
* A. They 
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A. Tney did, they were ſeparated after- 
2. Where did you live then ? A. I believe with Aaron Lambert. 
©, How far is Roſi from Dunmaine ? NOSE. einn Port fv 36 Wy 


ot A. Four ſmall Miles from Dunmaine. 


* 
* 


8 Where ?---4. In Roſs. 5 


a 17 unt e eee 2t 33 
Do you recolſect the Houſe: that my Lord and Lady lodged in at | | 9; 
3 3 


2 at the Aſſizes -A. I ſet her down at one Mr. Sweeny's«... 


9. Pray, whilſt Mrs. Briſcoe was in the Houſe at Dunmains, did you 


hear of any Miſcarriage that my I. ady had ? 
A. L never did of any Miſcarriage, or of 
in theſe three Years. 4 


N. Did ſhe appear to you to be a Woman with Child A. She never did, 


' 2, Do you know Joan Landy ?---A. I do. 

Do you know of her nurſing a Child ?---A. I do, 

g. Was that after my Lady came to Dunmaine ? 

She was big with Child at the Time my Lady came. 

$ Where did ſhe live at that Time?---4. In my Lord's Houſe. - 


©. Was ſhe brought-to-bed there? 
No; ſhe went to her Father's Houſe to lye-in.. 


Lad y was there ?---A. I never did, by Virtue of my Oath. 
O. Did you ever ſee a Child of Lord Altham's with Jean Laffan ? 
. I never did, nor nobody elſe. | | 


Mr. Mac Manus.] My Lord, he ſwears that nobody elſe ſaw that ſhe 


took care of the Child, as well as him. 
Mr. Le Hunte.) Did you ever ſee any Child of Lord and Lady Altham's 


in the Care of Joan ? -A. Never did, Sir. 


How far was that from the Houſe of Dunmaine ? 
As near as I can gueſs, an Engliſh Mile. 


9, Did you ever ſee a Child that was Joan Landy's Child with Joan 


Landy ?--- A, Yes, I did, Sir. 
Q. Did you live with my Lady at any Time after the Separation ? 
A. I did. | ER 
How long after ?---A. As near as I can gueſs, almoſt two Years af- 
ter they parted-I waited on her in the Town of Roſs. 
Did you ſee any Child there with her that was reputed her Child ? 
A. I never did. a | 
Q. Did you ever ſee any other Child with her there? 
A. Yes, I uſed to bring in Children myſelf to her; ſhe was very fon 


of them. | 
2. What Lodging was you at there ?---4. At one Mrs. J/right's. 


| Croſs- Examination. 


Mr. Serj. Ti/dall.] How long did you live with my Lord Altham ? 
A. To the beſt of my Knowledge, about fix Years with my Lord and 
Lady. 
9. Did they live together during the whole Time you lived with them ? 
A. They did not, Sir, 
When were you firſt hired into the Service? -A. I cannot tell. 
O. When did you leave my Lord ?--- H. I left him in the Year 1715. 
O. What Time of that Year f---A. I cannot tell. 
J. How ſoon was it after they came from J/exford ? 
A, I cannot tell how foon. | 
. Was it a Fortnight. three Months, or a Year, or how long ? 
No; it could not be a Year, or a Quarter of a Year. 
What was the Occafion of your leaving the Service? 
I. The Occafion was that I made my Eſcape from Wexford, and my 
Lord promiſed he would not keep them that eſcaped. _ 
. Recolle&t how long you were at Dunmaine before you were diſ- 
charged.---4. I might have been at Home a Fortnight or three Weeks. 
9. How long before you left my Lord, did he and my Lady come to 
live together ? 
A. My Lady came in December 1713, to the beſt of my Knowledge, 
O. Where was you then ?---4. In Dunmaine, and they met in Dublin. 
©, How ſoon after did you come for her ?---A. I was not long in Town. 
5 How ſoon after they met, did you come for her to Town ? 
I cannot tell how long. 
J Was you in 'Town with my Lord that Winter before they met ? | 


] was not. 
2. Did you live with them again after you left them in the Year 1715? 
I did. 
2. What Time ?--- 4, I cannot tell. 
J. Were they ſeparated before you came to live with them ? 
A. They were; my Lady was at Ry/5 at that Time. 
2. When you returned to live with my Lord, was there any Child in 
the Houſe ?- -A. Never a Child that I know of. 
9, How long did you live with him after you returned ? 
I cannot tell how long. | 
©. Did you live a ſecond Time with them before the Separation? 
A. To the beſt of my Knowledpe, I did. 
2. Did you return to the Service before my Lord ſeparated from my 
Lady ?—-A. I am not ſure whether I did or no. 
2. Was you in the Houſe at the Separation ?---A. I was not. 


fin. Impoſt. ad præd. General Aſſiz. ſup. ſeperal Perſon in Cuſtod. Vice Com. Wexford. 
Edmond Mac Cormack indict. ad pred. Afliz.. pr. quodm Aſſault, & Cul. pro flin. in ſum 
Bryan Neale indict. ad præd. Aſſiz. pr. conf. pro ffin. in ſum - 


Mr. Smith.] My Lord, the next Witneſs is Mrs. Sweeny. Your Lord- 
ſkip obſerves that the laſt Witneſs gave an Account of my Lady Altham's 
going from Duvmaine to e Aſſizes, and that ſhe was drove to Cap- 
tain Sweeny's at Mexford. He, my Lord, is dead: this Mrs. Sweeny is 
his Widow; her Huſband took the Houſe in March 1714, and ſhe 
has lived there ever ſince; ſhe will give account that Lord and Lady Al- 
than, Mrs. Giffard and other Perſons came and lodged in the Houſe, and 
that my Lady did not appear to be with Child. 

5. Mrs. SARAH SWEENY, 
Mr. Le Hunte.] Where do you live, Madam? | 


Mrs, Sweeny. ] I live at Vexferd. 
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Did you ſee'my Lady after the Separation i . I did. 
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, Where did he ſive then? A. He kept a Houſe in Roſs then. 


ber being with Child till with- 


Did you ever fee a Child nurſed by Joan Landy in the Houſe while | 9. 
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5. —— ime ?---4. To the heſt of my 
P A · A oy 
CCC ↄ ?+-- 4. I was. 1G 
| &, How — did you-live, with him ?--- 4. [ cannot tel ban wy Leh 
was ſome Time in Reſe:before Lcame to lie with het. 
Da yon turn to my Lord's Seryice after you 
Time after the Afﬀizes?---4, Indeed, I cannot call; * | > 
Cannot you tell whether, you lived with him after at Dunmaine ? 
I am not poſitive; 1.cannot tell you; Sir, whether I ever lived with 


1 


—— 


— 


my Lord again at Dunm ang. F 
Y. Jou ſay; you were turned away after the Aﬀizes ? -. I was. 
D.: Upon your Oath, did you return to live with my Lord again? 
- Upon my Salvation, I cannot tell whether I returned again to him. 
I Recollect how often you have lived with him. wn e 
ö I remember I lived with him once, becauſe he owed me ſome Wages. 
. What Wages ?-. I believe two Years Wages, a 
2 When were thoſe Wages due to you ? e Us 
They were due after the Aﬀizes. "SFO FRY 
| I Can you anſwer or not, whether you returned again to the Service? 
| I cannot anſwer whether I did or no. | | 
2. Do you know Mr. Amias Buſh ?---A. I do. 
I Had you any Converſation with him: 5 | 
Not as I can remember, Sir. Ay NE oo i LE TO med4 
Or with any other Perſon, that my Lord had a Child by his Lady? 
By the virtue of my Oath, I never did declare it to Mankind. | 
you would go and ſwear for Lord Angleſea, 


> 
Wi 


D. Did you ever declare that 
and be na ae of ? | r 
A. —_ virtue 7 that Oath T have taken, I never did. 6 | 
Did any body offer you any Money for ſwearing in this Cauſe ? 
e Mr. Mac Kercher did. q | M WD | 

2, What did he offer you ?--- 4, He offered me 3ool. for ſwearing. 
| When the Witneſs ſaid this, there was a loud Huxxa in the Court, 
| 7 Paul Keating, be 


Who was the Agent that offered you 300“? 
Have Patience and I will tell you he Som, one 

offered me 300l. in private between me and himſelf, if I would join his 

young Lord, as he called him. 


Q. When was this Offer made you ?---A. About this Time two Year, 
: Why did not you appear and declare this on the former Trial? 
Wa I kept off from the laſt Trial, and from this 'till I was compelled by 
aw. ; 
I Was you ever in Company with Mr. Mac Kercher ? 
I was in the Room with Mac Kercher, and he ſent for me, and Mr, 
Bob Snow Carried me up Stairs to an upper Room. > 
7 What is it you can ſay of Mr. Snow ? 
Nothing of him, but that 1 was in Mr. Snow's Room along with 
Mac Kercher. 5 
O: When was this? 


A. About this Time two Year, to the beſt of my 8 
2. What was the Converſation that paſſed between Mr. Mac Kercher 


and you:? 5 

# Why then I will tel] you that, Gentlemen. I came in the Evening 
to Mr. Snow's; Mr. Snow was fee'd as an Attorney againſt me in a Cauſe 
between a Man and me 
©. Give an Account what paſſed in Converſation in the Preſence of Mr, 
Srow.---A, Mac Kercher and Snow went up from the Company, they were 
to ſup there. 
D.: Where? 
A. At Mr. Snow's that Night; and I told my Landlord, Mr. Find, 
that Mr. Snow was to be there that Evening; and Snow told me that Mac 
Kercher, and Anneſſey, and Living flone were to ſup there that Night; and he 
told me if I would come there at Eight o'Clock, that I could ſee Mac 
Kercher. Upon that I did, and we went up Stairs, Mr. Snow, and 
Mac Kercher and me, and he aſked me if I knew this young Fame: Anneiley, 
Eſq. Where is he? ſays I. I hope, my Friend, you will do nothing againſt 
his Intereſt, ſays Mac Ker. her. Indeed I will not, nor appear at all, ſays 
I, if I can helpit; ſo there is all 1 can remember. g 
P Did there paſs any other Converſation between you that Night? 

There might, but not to any Purpoſe. 1 
I: When do you ſay the 300. was offered to you? 

. About this Time two Year, 

. And who made you the Offer of it ? 

Paul Keating, and carried me to one Captain Forrefeer's. 
O. When this Offer was made, was any body preſent ? | 
A. No, he carried me aſide to a little Garden at Captain Forrefler's 
Door, and he ſaid that when the Cauſe was over I would get the railing of 


—— 


| my Family. 


5 What did he offer you this Money for ? 
A. He offered it for to join his young Maſter James Annesley, becauſe 
he thought that I knew a great deal by living with Lady Altham, only to 
give 8 Khoo to teſtify for James Annesley. 
What did he tell you, you were to ſwear ? 
The Words were in general 
Clerk of the Crown reads the Eftreat for the Aſſault on the Proſecutors 
at Wexford, as follows. to ſhew that Edmund lac Cormack and Bryan 


| 


Male were taken into Cuſtody, and fined for the ſaid Aſſault, viz. 


oO © 6 
9 6 


Q. What is your Chriſtian Name ?---4. Sarah. 
. How long have you lived there ? 
A. Theſe four or five-and-thirty Years. 
©. Pray, do you know Mr. John Maſterſon ?--- A. I do. 
©. Did you know Mr. J/alþ ?---A. I did. 
9. Do you remember that they were charged with any Crime at Hu- 
ford®—A. I do, 
9, When ?---4. In the Year 1715. 
55 Did you know the late Lord or Lady Altbam? 
. I did; I knew them both, but my Lord much better thas of 
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Ein you recollect whether they lod d at any Time and when in ' out. dr. N. . M 50 . wo 
*Houſe?— 4, I hey lodged with mein the Year 1715, in April. 9. Did ſhe never lodge with you but once 7A. Never but once. 
&, Do you know upon at Occaſion, or what was a-doing in Ner- 9. Was the never there at the Water- drinking Seaſon ? | 
3 * that Time ? — — A. The Aſſizes was at that Tim. [A. She never was. Mn Wy . 
fag Pray, Madam, can you recolle& how long they lodged with you, And that Time ſhe lodged with you was at the Aſlizes ? 
F and when they came, whether before or after the Aſſizes? 705 "4 It was at that Time. | | WS, | 7 
of... Lhey . ca'e juſt at the Aſſizes, and they ſtaid no longer than the Mr. Smith.) This Lady has mentioned that her Siſter, who is now 
Aflies held, four Nights or five, I cannot'tell which. ; Mrs. Crumpton, came to Wexford at that Time in Company with Lady 


. Can you tell whether any Gentlewoman came wich Lady Altbam to | Fltham ; ſhe was then called oe, my Lord; we ſhall now 
ihe affixes? — 4. Yes, there did come Mrs. Giffard, and lin. Mary | the ſame Point. immens 


| there came Ars. —_— F . Ceurt.] D not you think 1a N ende wi - 
| Roe N ORTnS.. 8 Ser _ of the Ledien or ubm bein A 0 0 ou you have proved it already without pro 
” She was her -adyſt tp's Woman. Mr. Daly.) I would produce Mrs. Gi fare | | tha : 

9. Where did ſhe lodge? —A. At my Houſe, Sir. I own * ] wen ood Grffar d and no more to that F at, 


Can you be certain that it was in the Spring Aſſizes 1715, that Court.] Call Mrs. Giffard. | | 
they were there ?——4. I am very ſure of it. Mr. Smith.] This Mrs. Giffard not only was at Wexford with my Lady 
„Pray, can you give * Reaſon for that Certainty ? at the Aſſizes, but was a particular Intimate of the Family, and ſhe 

I can give everal Reaſons, if there was an Occaſion. A will prove to your Lordſhip, that ſhe not only accompanied my Lady to 

. Pleaſe to inform the Court and the Jury what your Reaſons are. the Aſſizes, but that ſhe returned from Wexford to Dunmaine with her; 
lt was in the Year 1714 that I came to that Houſe I now live in, | and ſaw my Lady almoſt every Day while ſhe ſtayed there, and vie 
I came to it in Fuly, juſt before the Queen died; and in 1714 Mr. Sweeny ſaw or heard of a Child; and your Lordſhip muſt recollect that one of 
was ill of a Fever, and was juſt recovered out of it as her Ladyſhip came | the Witneſſes did mention, that ſhe was cenſured for her great Intimacy 


my Houſe; he was recovered the March before ſhe came. in that Family; and that 7 in (aid, 
9 When ſhe was there did you frequently ſee her ? great, N 55 T 
| J I did ſee her very often, Sir, 6. Mrs. Ang Girard. 
Where did ſhe f diet in [Yexford ? Mr. Le Hunte.) Mrs. Giffard, are you a married Woman, or a Widow? 
5 She dined and ſupped at my Houſe. Mrs. Giffard. ] A Widow. 79 55 


8 


Did the dine and ſup at your Table ? — . I dined with her at the | 9, The Widow of whom? A. Of Raveinſcroft Giffard. 
* <A and with my Lord, when he dined there. 0] &, What is your Chriſtian Name ?—4. 4 1 OW 


Had ſhe any Signs of Breeding, or being with Child? ©, Where did your Huſband live? | 
I did not perceive any, neither do I believe ſhe was with Child, 7 At Baliyſop, in the County of IVexford. 
Could ſhe have been with Child then and you not know it? | Do you know a Place called Dunmaine ?—. I do, 
J. If ſhe had been with Child I ſhould have heard it. 5 How far is Ballyſop from Dunmaine ? 
one Tos: I; | | | | Not two Miles, a Mile and half or thereabouts. 
Croſi-Examination. 7 How long have you lived at Balhyop ? | 
| 1. We went to live there forty Years ago, and continued to live there 


Mr. Fitzgerald. You ſay, I think, that my Lady came to lodge at | till now, only ſeven Years that I lived at Rg. 

# your Houſe in April 1715 — A. Yes. | 35 Do you remember the late Lord and Lady Altham ? 
„What particular Reaſon have you for fixing it in April 1715 ? I do remember them very well. 

A. 1 tell you; in July before the Queen died I came to the Houſe, 5 Where did they live when you knew them? 


and the April following ſhe came to lodge there, | They lived fometimes in Dublin, and fometimes at Dunmaine, 
"Where tid you live before ? Do you remember when my Lady firſt came to live at Dunmaine? 


h At Kenny's-Hall, a little out of Wexford, | | {.do, | Os 
| How long did you live there? 5 2. When was it? — . In the Year 1713, two or three Days before 
From the latter end of the Year 1713, till we left it. Chriftmas-4ay, as I think; I am not poſitive to the Day. | 


. What particular Time did you leave that Hall ? 


Were you intimately acquainted with her? A. I was indeed. 
In Ju) 1714. juſt before the Queen died. | q Was 1nde 


5 Did you ever ſee her with Child whilſt you knew her? 


r 9. Was that Houſe, where you received Lord and Lady Aitham, re- Upon my Oath, I never knew it, nor never heard it. 
ired when you took it?. We repaired it before we came there, I Did you ever know of her having a Child at Dunmaine ? 
4 9, After you took the Leaſe, what Time did you take to repair it? I never did indeed, Eo Tok: 
A. Not very long; I cannot tell how ng. . Do you remember to have travelled with her at any Time to any 
. 55 Did the Repairs take up three Months! and what Place ?—. I did to Mexſord in a Chariot. 
8 I believe it might take up three Months; but I was ſick at that From whence ?—A. From Dunmaine. 
Time, and do not know how long it was. | Did you go with my Lady in the Chariot? 
9, What Time was it you took the Leaſe ? A. I did, and my Lord rode. | 
1 4. We took the Leaſe in the Year 1714. 35 What Time of the Year, and what Year was it? 
9, What Time of that Year ? A. In the Beginning of 1714. ] believe it was in the Spring. 
he I have the Leaſe if you have a mind to ſee it. S Of what Year ? 5 | 
* . Do you know a Man called Nicholas * 5 9A. I do. . The Time when Mr. Maſterſon and alſb were tried. 
1 What is he? -A. He was Maſter of a Veſſel for my Huſband, . Where did you lodge in N N — 4. At Mrs. Sweeny's, 
9. Did he live with you then f—. He did not live with us then. O: Who lodged with you there f— H. My Lord and Lady Altham, 
7 J. Was not he Maſter of the Ship at that Time? 2. You mentioned ſomething of Maid and M7 Aerſon, what is the 
N He quit that Employment before I was married to Mr. Sweeny, He | Reaſon that you remember any thing of them -A. Becauſe my Lady 
þ went Maſter before for him. Altham and I were in Court to hear their Trials, 
9. Did he live in your Houle in April 1715. No, he did not. What do you call Court ?---4. At the Seſſion-Houſe. 
J. Did he live with you when you took the Houſe and you were lick ? 9, What is the Uſe of that Houſe ? 
7 He was at Sea in 1714, when I was ill of the Fever, and he came . The Houſe where the Judges are. _ 
home at that Time in the Year 1714, and was not employed after, for 95 Were you and ſhe in that Houle at this Time of the Aſſizes? 
my Huſband parted with the Ship. We were indeed. | | 3 
9, You ſay he was not in April 1715, in your Houſe ? O. How long did you ſtay in JYexford that Time ?--- A. We ſtayed four 
A. Not to live with me. | Days. | 
1 2. Was not he then Maſter of your Huſband's Ship? 5 Did my Lady and you travel together from Haerſird? 
bk e was not in that Employ, we were building a Ship then. J came home with her in the Chariot, and lay there that Night. 
2. Was not he in the Town of /Yexford in the Year 1715 ? I Do you remember any Woman-icrvant to have travelled with you? 
A. I do not know but he might. | Mrs. Heath; the rode. 
uſe 2. Do you know Captain Marvell! — A. I do, very well. | O. Were any other Peiions with you ?---4. My Huſband went. 
to . Do you know his Wite? 9, And who elſe ?---4. A diſter of mine went, 
I do; I am very well acquainted with her. | J. What was her Name ?---4. Mary Rze. 8 
9, Did they not viſit you in April 1715 ? | ©. Is that her Name at preſent ?--- H. Her Name now is Crumpton, 
A. I cannot tell in what Year, I do not know but ſhe might be there, ©, Where did you go to from Yexford?---A, Back to Dumaine. 
0 s and they lived in the Houſe where I lived in before. J. Where did you jie that Night ?---A. I lay there. 
yur 9. Do you know one David Conzlly ?—— A. I do not know any ſuch HS. How long was you acquainted with Lady Altham after your Re- 
Body as Conolly, I know one David Connell. turn to Dunmaine? A. W hilit the layed at Dunm ine. 
9. Was he a Servant of your's at that I ime? Do you remember any remarkable Eclipie of the Sun? 
A. He was not a Servant, but in and out with me. I do, the Eclipſe was juſt after we came from I/Vexford ; the Priday 
9. How long did he live with you ?---4. Really I cannot tell. | after we came home, I was at a Burying that Day and know it, 
©. What do you think of that Man, what is his Character? 9. What I aſk you now is; whether during your Acquaintance with 
A. Why really, I never thought it worth my while to enquire ; he Lady Aitham you perceived her to be with Chili, or knew her to be with 
did my Buſineſs well enough. Child -A. I did not, nor never heard her talk of it. 
. Did you and Mrs. Maxwell viſit frequently ? | Qi. How often did you vilit ?--- J. Frequently, ſometimes twice, ſome- 
Ves, we did, and I was Godmother to one of her Children. times once a Week, or a Fortnight; or ſo. 
O. What is Mrs. Rees Name now ?---A, Mrs. Crumpton. . Did you go to the ſame Pariſh Church ? 
J. Did you declare to any Perſon of your Acquaintance in Weyford | A. Sometimes; ſhe very often came to White-Church, 
2 that you were not ſure when Lady Autbam was at your Houle ? . 2. Can you recollect after her coming to Dunmaine, thar ſhe went to 
A. 1 do not know whether 1 did or no; to be ſure at the beginning I Dullin ?---A. I remember {hc went once or twice to Dublin, 
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bertel Even Ves, I have Benner. wh 
F Did you ever obſerve 9a 7 i At 0 


Upon my Oath, I never e Emo rs Re - 
75 e PD "bigtvelled' at d. 
the was . 


D. I aſk you, 7 w ether my 
4125 F A. Indeed 

52 De you know one Anne Bennet that was formerly your Seryant?. 
never had a Servant of that Name in my Life. 


Fah 


1 any e one of the Name of Bennet that lived with Pe: 


ou been in the Room with her when 132 n or an ted 


* * n , 
TE * — 


of Ie Mey Heat, 


g "Did not Mr. Celelough fit 6 her Gs; He died * y i Fi ' 


know ny Perſon of the Name of Bennet nat l lived with ou? | 


2. Is chere any one of the Name of Anne that lived with 1 Jos, t a. 


now married to the Name of Bennet ? 
A. They ſay ſo; I heard fo to- day, but T know nothing of it. 


Ps teen with Child, or had a Child 7 
A. I never did, I could not of it, OO: = 


* 


1 


to be ſure I was. 


TY Did n hee you mk hen Fear to to all the . that went with you to 


«aw © 


1 And fo I do now.” 
I was. 


went with you to that Aſfizes H. Well, 
55 Did you give that Account? 
I did, of every one that I remembered, | 
2. What I aſk you now is, did you give an Accoiiiit that this Mrs 
Ros went along with you A. No, I did not. 
8 Then you did not give an Account that ſhe went ? 
No, Sir, I did not. 
. In what Manner was it that ſhe went? — A. She rode. 
Did ſhe ride ſingle or dduble ? A. She rode ſingle. 
" How did Mrs. Heath ride ?---A. Single too. 
OY Pray, Madam, Lord Altham rode, 1 ſuppoſe, too?---A. Yes. 
&, And how did my Lady and you go? 
7 It was a Chariot-and- Jie that we went in. 


Veet be 


Ps at that Time?” 
was not; I was in Mourning, but not for him; he was dead a great 


whi le before that. 
„Was it not to hear this Trial that you and Lady Altbam went to 


Mex 2 ? 


I do not remember whether it was that or no we went for; but we 
went there to hear it when we were in Wexford, 


you 


„ S0 that it was Curiofity that carried my Lady and you into the | 


cd houſe to hear theſe Trials? 


Were you not aſked at that T rial, to give an Account of all that | 


L, By virtue of your Oath, was not you in Mourning for a Brotherof | 


* || 
you. 3 tell any Servant of your* s of the Pay v of 29 that | ö 
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were elk at the e Tial * 


A. We went to ſee TYexford; to be ſure it was our Curioſity that car- | 


ried us into Court when we were there. 
Q. Was not that the only Motive that induced you to go there ? 
A. It was not that that induced us to | 
. What induced you to go ?---A. We went for our Pleaſure, 
Was you ever in a Court-houle before for your Pleaſure ? 


Indeed I was in that ſame very often before when I was a Girl; but | 


what ſignifies that? 
2. Upon the Trial in the Exchequer did you not fay, that you could 
not tell whether it was before or after the Queen's Death that this Trial 
was ?--- 4, Well, I do not know whether I ſaid it or no. 

9, Did you not upon that Trial fay ſo? 

A. Inde cannot tell whether I ſaid it or no. 

D. Recollect whether you did not upon that Trial ay, you did not 
know whether their Trial was before or after the Queen's Death ? 

A. Why, Sir, if I went after the Queen's Death, you know that J 
could have ſaid nothing elſe ; what do you mean by ſaying that upon that 
Trial I faid I could not tell whether before or after ? 

V Did not you ſay upon that Trial that you did not know whether it 
was before or after the Queen's Death ? 

A. I do not believe I ſaid any ſuch Thing at all. 

9,” Did you or did you not ſay upon that Trial that it was before or after? 

J. Upon my Word, I cannot tell that I ſaid any ſuch Thing. 

2. If you cannot te ell whether you ſaid that it was before or after the 
Queen's Death that you went to! Waford, how can you ſay now that it is 
either one or the other ?---F. I do not remember. 

2. Would you be underſtood to ſay that you do not know whether it 
was before or after the Queen's Death that you went to Herford? 

Court.] Is not that fully faid already ? 

Mr. Harward.} I do not apprehend it ſo, my Lord. 

Which was it, by virtue of your Oath, was it in the Queen's 
Time, or aſter her Death, that you went with Lady Altham to the Atlizes? 

A. 1 could not tell you now ; I do not know, Sir. 

Now, Madam, I aſk you this, how came it that you could not tell 
that this Mrs. Roe went with you ? 

A. I might have remembered it indeed, but I did not at that Time. 

Had you at this Time any extraordinary Intimacy or Buſineſs with 
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Did not he hand her in and out of Court?--A. 1 believe he k. 


W FN 


Are you ſure he did? 
e d beſt of my Eee 


wot tell whether he did or not? 


4 4 ya | ſay, to the beſt of my s he did. 2 * 7 
11 WIe Sand into the C 8 with Lady Attend 9 
A. He and 1 and Lord Mtbam went with her. 1 
2. Did not you ſwear that vo could not tell witedticr he ade 0 


2. not recollect whether I did or not. Raf wary 
2. Did you know any of my Lord's Famil 
A Tknew Rilph the r, "a Anthe 5 puer, Gini 
Did you know Bourke ?-- A. Yes, I did. 
Did you know John Weedon 7 © 25 
. I did, and Mrs. Sztwright too, I was often there avid knew wen. 
What was Borte P. . The Poſtillion. Aa 
Was Doyle the Clergyman tried at the Fane Tins: * 
. He 2. on the Side. bar, and was not tried thar Time. | 
472 u know the Judges ?---A. I knew one W 1 believe, 
Lord and Lady Altham go to Dublin after t i 
Tie went to Dublin ſoon er Wexford Aſſes. q 
. not they go twice after ? F een! 
. Met tell i indeed, I remember once they did. 
2 Did not you fwear on the Trial in the Excheq ver ae u could 
not tell whether it was before or after my Lord returned oY on Bl = 
you were at Wexford Aſſiz es? A. 1 never did. 
. Madam, do you know one Mrs. page ; es 1 | 
A. Not I, indeed I do not. Er . 4 
2. Did ou erer declare, to your Remembradce| chae you wollen, 
bur chis Ales was in the Year 1216705 
A. I cannot remember whether 1 Gd or „ y 
14 Did you, or did you not? + | 
Not that I know of, indeed I did not: I: am 15 not to Mrs . 
kd „SARAH WEEDON., + 6 . 
| Mr. Smith. ] Before ſhe comes it will only be proper to ne to 
Lordſhip, that ſhe has been mentioned by ſome of the Witneſſes as be ch 
the Cnachman's Wife at the Time of the Birth; and, my Lord, 
{ Sarah Weedon was the Coachman's Wife, and ſhe will'give your Lordi 
an Account of her Knowledge of the F amily at Dan maine during the 2 
riod of Time to which the Birth i is ſworn to; and I believe, when ſhe is 
produced and has given her Evidence, that you will think the is not a ma- 
_ Witneſs for the Proſecutors, as ſhe was upon a former Ota 
worn to be. | 
Mr. Morgan.] Do you know a Place called Dunmaine 2 l 
Sarah Weedon.] Yes, Sir, I do. * 18 
Q. Did you know Lady Althan ?——A. Yes, Sir. 
Q. And Lord Altham? A. Yes, Sir. 
J, Where was you when my Lady came firſt to De , 
A. I was at Dunmaine. 
| 85 How long did you continue there after ſhe came ? 
] believe very nigh three Years, to the beſt of my Knowledge, 
. Did you know one Mrs. Briſcoe ? 
＋. I did, Sir. 
D. Did you know her Davghter ?!——4. I did. | 
D: Did you ſee them at Dunmaine b A. I did, Sir. | 
Pray now anſwer, where was you at the Time that they were there? 
J. I was in the Houle, Sir. 
Q. Did you know of any Accident that happened to Lady Altham 4 
ring the Time they were there ? | 
A. I did not know of any Accident that happened to her. 
V: Any Miſcarriage ? 
A. Upon my Word, I never knew nothing of it. 2 
2 What Condition in point of Health was my Lady in an th 
Time that they were there ? | 
A. To the beſt of my Knowledge, ſhe ailed nothing at all. 
. Did you ever hear of any and what Accidents happening upon a- 
count of Sawcers during the Time they were there? | 
A. I proteſt I remember no ſuch Thing. 
©, No China broke A. I do not remember any ſuch Thing, zin 
. I aſk now, whether you know of any of that Family to be e delivered 
of 1 Chile during the Time you were at Dunmaine ? 
I do. 
Q. Who was that? -A. One He/ther, that my Lord called Ponty. 
Q. I aſk you whether this Heſtber was delivered of this Child before or 
after my Lady came to Dunmaine ? A. Before, Sir. ; 
: Do you know of any other Perſon delivered after the came? 
A.. Not in the Houſe, Sir. 
3 Do you know of any out of the Houſe? 
Mrs. Setwright was, and myſelf out of the Houſe. 
Ceurt.] Was Lady Altham with Child while you were at Dunriaine; 
A. She was not, my Lord. 


M Sweeny *--- A. She is my Siſter, 
9. Oh! I did not know that, Madam. Pray, were you in Mourning | 
then ?--- 4. I believe I was. 
9. For whom? ; 
A. I cannot tell whether for any body; I wore Black ſometimes. 
Q. Were you in Mourning for any bod! at that Time:? 
A. 1 wore Black, but I cannot tell whether I was in Mourning for any 
bod | 
9. Was my Lady in Mourning ?--- 4. She was. 
& As to this Trial that you went to ice, give us ſome Account of what 


pa fled there. 
J. | remember nothing of the Trial, but that I ſaw he Gentlemen in | 


the Deck, | 
Did you ſtay, Madam, till they were acquitted or not? 


V Did you ſee her with Child at any Time whatever? 
Upon my Word, I did not. My Lord, what J ſay is Truth, and 
nothing but the Truth: 

Mr. Morgar.] You fay that this Heber was delivered of a Child, can 
you recollect the Midwife ? 

A. If I ſhould tell you the Truth, they ſent for one Mrs. n 
forget her Name, — Shiel in Roſh ; but to tell youn the is be- 
fore Mrs. SHiel came, I delivered her. 8 

. Who was ſent for Mrs. Shiel ? 

A. Really I cannot tell ; there was a Fellow in the Hole, but 1 cannot 
tell his Name now. 

Now recolle& and ſay, whether any other Perſons were brough 
to-bed at Dunmaine during your Time? A. There was Tuggy Lan 
Now I z{k you, did you fee this Child of her” S? A. 1 did. 


5 Indeed I cannot tell. | | 
9. Who tat by you in Court 7 4 Lady Atbam. 


9. Did you know it ?--- 4. I did, Sir. 


J: Did you ſee it at any other Place? 45 


9. Did not you ſweat en che tial in ene Tachoquer ron 
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of Cariew, the Child was brought there. 
t Place f——#. To Carrickduſſt. 


Was that the very Child? Foe after ſhe came to Dunmaine. Ws, ; : 
' I ſay, Sir, it was the ſame I faw with Juan Landy at Dunmaine. What was the Nature of 1 Service ?---F, I was Houſe-maid. 
Did you ever ſee any Child at Dunmaine conſidered as my Lord . How long did you live with my Lady ? 
Aan Child by his Lady ? . I lived a Twelvemonth with her. 3 
, Never in my Life; i would not fay it for all the Eſtate that ever | 55 Where did you u go when you left the Service ? 
, | I went to one Mr. 


| Lord Angleſes had, if it was falſe. Bunbury's of Ballyſeſtiu. 


here do you live now? -A. I live in Conmught, 9. Did you ever hear of one Mrs. Brijcoe and her Daughter's being at 
Wich whom there ?--- 4, With Colonel Blateney. Dunmaine f 
At what Place does he live ?- -H. At a Place called Abbart. A. 1 was in the Houſe at the ſame time. ; 
Have you any Children ?---F. I have, Sir. 0 What Houſe 7-H. My Lord's in Dunmaine. 
What are they ?---A. Sons. | . Whilſt you were Houſe-maid, do you remember to have ſeen them 
Crurt.] What is it you propoſe by this Evidence? there? --. I did, | 


Mr. Margan.] What 1 propoſe by this Evidence is this, that we ſhall J Did you continue there till they left it ? 
ſhew a very unfair Attempt made upon this Woman on the Part of the I did indeed, : 1 Sa Sy 
Proſecutors: | 2: Do you know of Lady Aliham's having a Miſcatriage at Dunmaine ? 

Court.] Mr. Mac Kercher has made an Afﬀedavit, which I wiſh, for | Indeed I never did. : 

his Sake, he had not. | Did you know Mrs. Pigot PA. Indeed I did. 

˖ Mr. Morgan.) He ſays, my Lord, in his Affidavit, he ſerved this Of what Place -A. Of Tyntern, 

y Woman with a Subpcena ; I hope I may aſk her that Queſtion, + Did you ever live in her Service 33 

Conrt.] Go on, Sir. I lived eight Years Maid and Wife with her. 


Mr. Morgan.] Was you ſerved with a Subpœna by him, and when! When did you go to live with her ? 
„ A. I cannot teil the Day of the Month, it came one Day, and I was . : 75 ber _ I left 3 1 
| to appear in Dublin the next Day. 57 thought * Al you _ rs. Bunbury's 
How far : Colonel y_— „ ** from Dublin ? 2 = 4 eat - = 8. * 
, It is threeſcore and three Miles off. How long did you live wi rs. Pigo 
. | ä | 7 I was eight Years Maid and Wife with her. 
Mr. CO] Did you live as a Servant in the Houſe of Dunmarne ? | I er — = any my in her Service but at Tyntern ? 
Ir I. I did, Sir. No where but at Tyntern. 
8 4 In wht Station were you there ? | YH. Can you recolle&t the Time ſhe was living there when you was 
. vas Houſe-keeper before my Lady came there. hired 7 4. I was a Twelvemonth her Servant at Tyntern before ſhe came 
p Was you ſo after .f. I was not; Mrs. Setwright was. from Dublin. ä 1 
In what Capacity did you ſerve in the Houle after ſhe went there 5 When did ſhe come from Dublin to Tyntern ? — 
Is I was in the Houſe after ſhe went there. A. I went to her at Lammat, and the Lady-day Twelvemonth follow- 1 
[= But I aſk, did you ſerve in the Houſe after ? ing ſhe came to Tyntern. " 7 N 
a ; * did ww, pop pry I did MAE OY wg 3 do. | . HE — | os 3 irs Wr _ — 
How long did you continue to live in the Houſe A. | 9 
4 ] lived in the Houſe 'till I took a Houſe of my own. Who hired you then ?-. Her Steward, James Byrne, hired me. 5 
When was that? | Was thete any Separation between Lord and Lady Alibam, to your F 
7 I cannot tell exactly the Time, but it was juſt at the End of the | Knowledge? | 8 
Avenue, and I was as frequently in the Houſe then, as I was before. A. I remember they parted ; I was at Tyntern at the ſame Time. 4 
2 I aſk you how ww ; after my _ iy to penny was it that . 1 ap Pigot * at e = 
ft the Houſe ?- A. I cannot tell exactly the time, Sir. I think the was; I cannot tell poſitively. NY ' 
42 „Was it a Month? | l i 2. Whilſt you were at Dunmaine and Mrs, Briſce there, did you heat 
7 Oh ! a great deal more than one, or two, or three, | that Lady Altham miſcarried of a Child? ; 
55 Was it before or after Mrs. Briſcoe and her Daughter went there? * J, \ bid That is 1 a 1 on. N it, Woman. 
I was in the Houſe when they came there. | ourt.] Did you ever ſee Lady Altbam wit : 
, I aſk you only, whether ou were a Servant living in the Houſe at | A. I never ſaw her with Fr wa never heard of her having a Child, 
the time they went there ?--- 4. I was. | roſs-Examination. 
: D. U * our Oath, did not you keep an Alehouſe at the Bridge then! | Mr. Mac Manus.] You ſay, you lived at Dunmaine ﬀ-—— A. I do, Sir. 
3 No, — N er th . t th g we. What Year -A. Indeed, Sir, I cannot tell you the Year 
| No, not 'till after they went there. A. „ Sir, . 
u- 9. Did you keep an Ale-bouſe there before Mrs. Briſcoe and her 5 Upon your Oath, what Year did you go to live there ? 
Daughter left Dunmaine ?— A. No, I did not, to the beſt of my Knowledge. . 1 can tell you the time of Year, but not the Year. 
8 time did they go to Dunmaine p- A. I cannot tell the Year, 85 Can you tell the Year you left Dunmaine ? 
nor Month, nor any thing of that, it is too long ago for my Memory. . I ſerved her Ladyſhip a Year. N 
How long did they ſtay there ?—-A. I cannot tell that again. JI Was it in the Year 1716 or 1717 that you left her Service? 
he How long after they left it was it that Mrs. Setioright was brought- | . I cannot tell, if you would ſhoot me for that. 
| to-bed ?---A. I cannot tell; ſhe was with Child coming to the Houle ; Gon. ene 2 yu _ FP: 2 Ky — 
| but I cannot tell the time ſhe was brought-to- bed. | o hired you ?- A. My Lady hired me herſelf. 
8 9. Was it a Month, or fix Weeks: or two Months after they left . eee, 91 time that you were there, did you ſee any Child there? 
| Dunmaine, that ſhe was brought-to-bed ? I never did. 
| 4. Mrs. Briſcoe's Bade was a Goſſip to the Child, to the beſt of 85 Did you ſee Lady Altham frequently ? 
ir. my Knowledge, and they were there at the ſame time. . I did, I was the next Servant to Mrs. Heath, and often ſaw her. 
ed 9, Was you out of the Houſe at the time Mrs. Setwright was brought M 1 Mac Manus. ] Did you ſee the F. urniture of that Houſe ?-- A. I did, 
to-bed ?--- A. I think I was not out of > Houſe _ 4 FE | I: * Fu ſee e cry with odd Figures on them ? 
Were you or were you not ?- A. I cannot tell that exactly. I never ſaw the Sawcers, : 
, 5 But 4 are ſure 45 were a Servant when Mrs. Briſcoe nals away ? 85 Did you never ſee thoſe bawey Sawcers in the Houſe?-- 4. I never did. 
*. No, 1 did not ſay that: I ſay, to the beſt of my Knowledge I I = not \ wag ts oy _ ? | 
| was in the le. | I do not know; I never did ſce them. 
"Yeu er Mrs. Hetber's being brought-to-bed ? 2. Did you never hear of a Miſcarriage occaſioned by the breaking 
pj I do, very well. | of the Sawcers ?---A. I never ſaw or heard of a Miſcarriage, 
Y 2 that before or after my Lady went to Dunmaine ? I: IN 5 hear it 2s the Servants ? 
It was before my Lady went there. I never did, upon my Word. : 
1 9. You Arno tener yes Midwife's Name ?---A. Sbiel it was. | 55 Upon your Oath, did you never hear it? 5 
Could that Midwiſe be ſent for for any Purpoſe to Lady Altham? Upon my Oath, and upon my Life, I never did, 
Wn She could not, becauſe Lady Altham never had a Child ; ſhe never Could there not be a e and you not know of it ? 
a Child. . There could not, Sir; for my Lady could not miſcarry unknown 


| Q. Was not it before Lady Altham went to Dunmaine that H/lher was | to me. 
can brought · to-bed ? -H. Yes, do not l tell you ſo? DOD. Could the do any Office of Nature unknown to you? 
think you ſay you were at Carrickduffe ?---A. I was, Sir. I do not know what you mean. ; 
Was not you there upon a Day, that was celebrated as a Birth-day | Mr. Brad/treet.) The next Witneſs will ſhew your Lordſhip where 
be- of Lord Altham's Son ?---A. There never was ſuch a thing in this World, | Mr. Cliffe, who is ſaid to be Godfather to this Child, was from the 
| J. Can you take upon you to ſay there was not? fifth of Mey till the Middle of June 1715. His Son will appear here to 
Lam as poſitive of it as of any thing in the World. prove that; and will ſhew ſome Rules of the Court, where he made 


2. Had you any Converſation with any body in relation to Lady Al- Motions during that Time. i ; 
ans having had a Child ?---A. No, never ſince I was born. Mr. Walſh.) 1 believe many a Rule is entered in a Lawyer's Name 
he- Upon your Oath, did you never ſay that my Lady had a Child ? | that he knew nothing of. : : 
2 Never, in the courſe of my Life. Mr. Bradſireet.] Firſt, we will produce his Son, to ſhew where he 
| Mr. Recerder.} Now we ſhall judge whether Mr. Mac Kercher's Infor- was in the Year 1715. We will thew that firſt, 
nation be true or not. | Curt.) If this be as you have opencd it, it will be the moft material 
Cart.) He was certainly miſinformed. | Thing that has happened yet; and I believe there will be little in the 
4, 1 8. LLEANOR THomMas, alias FISHER. Thing after, for it cuts off two or three of the moſt materia! Witneſles 
Mir, Le Hunte.] The Evidence ſhe will give is this 4 on the other Side, | a 
Curt.] Do not open it now the is here. The Night being pretty far advanced, Mr. Cliffe had retired to his Lodg- 
Mr, Le Hunte,) What is your Name - Eleanor Thomas.] Eleanor Thomas. ings, and the next Mitneſi called was Mrs. Halpen ; but jhe being alfa 


Els that the Name you go by now? | out of the way, Mr. Tench was called. 
Yor, IX. 3 U 9. Jong 
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at 1} nal bas 114; ee Tren, De Nl been ally kept · Me. Pigor s Houſe when they were in the 
Mr. Spring. ] Pray, Sit, inform the Gbr and-the Juty, whether yo n re ee daun 
had any Knowledge of Mrs. Pigot of Hutei n Mr. Fendh.] I had, 12 Il Did you keep his Houſe in Chriflmas 1 141-4, 1 did not, bir 
. You did know/her . L knew herz BI. [ Where were you then ff. On Aran f. 
Was any Friend of yout's concerned ſor her in her Affairs? 2. Where were e the Beginning of March 17144 I 
1 A. My Father received her Rents ſor above thirty K nav 1.7 | A. I was in Dub # then. 7 4 ane! 
2 Who was concerned in the Management ol her Affairs, and Re-.| Y. Where in Dublin? . In Lodgings FRO gz 1 
ceipt.of her Rents in the Vear 1715 — 4H. My Father was. ), Where were you May- day 1715 ?——4. In Dublin, Sir. 
2. Can you give the Court and the Jury an Account where Mrs. Paget Are you ſure you were? AH. I was indeed, Sit. 22 
was in the Month of November, 1714, and from thence down to the Where in Midſummer 1715 A. Io Dablin.  , | | 
latter End of the Vear 171674. From my-own:Knowledge I do not | . ou fp$og0g upgn pope Oath, was Mr. Figot or Mrs. Piu i; 
| know where ſhe was; but from Letters I can tell uu. their Houſe at Dublin in the Beginning of March 17147 | 
i 2 Have you any Reaſon to enable you to fotm a Judgment, where Mr. | A. No, they did not come to Dublin till November 1714. | 
Tench was in | | ak 35 Where was Mrs. Piget in March 17144d4¶,.‚ . 
C:urt.) Where was Mrs. Pigat in November 1714 . In the County of Wexford. WL, Ws 
A. Of my own Knowledge I cannot tell where ſhe wass. Court.) Do you mean Adarch 1723-14, or March 1714-15 
merry wn Are your Father's. Accompts, and Papers, and Letters, A. In March 1714-15 ſhe was in Dublin. 
come to your Hands? — A. I have them, Sir, v4, d | 2 Where was ſhe in March 171-147 602.4909) ( 
9. Have you any Accompts relating to Mrs. P: e's Affairs in the Years . [cannot tell, my Lord, I believe in the . Wexford, | 
1714, 1715, or 1716, in his Hand-writing ?. I have in the Year 1715. Mr. Harward.] Where was Mr. Pigot the firſt of May 17157 R 
Court.] 1 is proper to aſk, bim if he has ſuch ; but what then? That A. Jcannot tell you whether in Dublin, or that he was ſick where le | 
won't prove where Mrs. P:got was. got his Hurt. ä TE doo ot n F 
Mr. Spring.) My Lord, my next Queſtion is, Whether he has any n you ſay, upon your Oath, where he was the firſt of May I715} B 
Letters of Mrs. Piget to his Father? | | Indeed I am not ſure whether he was in Dablin, or whether he wy 1 
Curt. That will not do. If ſhe was produced here as a Witneſs, you | where he broke his Limb. S WS - 
might produce her Lettets to confront her. We are not now upon the Now, Friend, where was Mrs. Pigot when the great Eclipſe vu! fv 
Proof of Similitude of Hands. A. V believe ſhe was with her Huſband where he broke his Leg. ci 
Mr. Spring.] Was you at Tyntern in the Year 1714? 9, Was you in the County of Tipperary at the Time of the great C 
A, I cannot tell where I was in 1714. | Eclipſe ? n——_, I was not. ” 
D. Were you there in the Year 1715 1-4. I was there in 1715. 55 Where was ſhe at that Time? 1. 
F Where were you in May 1715 ?— A. Indeed, Sir, I cannot tell. I ſuppoſe ſhe was with Mr. Pigot. | 5 
| 10. Janes WALSH. D. Don't be ſuppoſing with me; you know you ought to tell nothing fo 
Mr. Edward Malone.) We produce this Witneſs, my Lord, to ſhew | but what you know ; do you know where ſhe was at the Eclipſe ? ca 
that Mrs. Piget was in another Country, at another Place prong, her A. She was, and I take it upon my Oath, ſhe was where Mr. Pr M 
Huſband, who broke his Leg, at the Time they pretend ſhe was God- | broke his Thigh. ; : N. 
mother to this Child. | : Where was that ?—A.. In the County, I believe, of Tipperary, | 
Mr. Edmond Maline.) Are you a married Man? How do you know that ſhe was not in the County of Wexford? in 
James Walſh.) Yes, Sir. ' . Becauſe I know ſhe was not. | ki) | ( 
2. In what Family did your Wife live when you married her ? I Was not you in Summer 1715 in Dublin ? J 
A. In the Family of Mrs. Pigot. I was, Part of the Summer 1715. 55 not 
9. What Mrs. Pigot, Sir ?!——A. Mrs. Pigot of Tyntern. - 2. How do you know that ſhe was where her Huſband lay ill at the ma 
©. Did you know Counſellor Pigot ? A. I did, Sir, very well. Time of the Eclipſe ? | 1 bin mat 
I aſk you, then, if you recollect at uy Time when any, and what! A. I know it very well; ſhe was with Mr. Pigot where he broke his 0 
Accident or Hurt happened to him ?——. I do, Sir. Leg. ä 1.9 Car 
. Tell it. 2. Did you ſee her with him ? — 4. No, I did not. falſt 
Mrs. Piget went to Dublin in 1714, about November or December, I 15 Why will you ſwear then ſhe was with him? b one 
am not ſure in what Month, and ſome time after Cbriſimas Mr. Pigot Why, becauſe I am ſure of it. N 
went to London, and he came back again 85 How are you ſure of it? | | / 
Was it in January 1714-15, that he went to London . She told me ſhe was going to him, I knew that ſhe went there, and N 
I believe thereabout. | we all knew that ſhe went there. 2 
DP Well, go on. | 0 5 Have you any other Reaſons for being ſo poſitive ? M 
He came back I believe about March, or thereabouts, and he went There are Letters from under her Hand, giving an Account that ſig of th 
to his Eſtate in the County of Limerick, and happened to break his Leg | was there, | | after 
or Thigh in the Year 171 5 5 9. What Letters? — 4. To her Agent Captain Tench, fathe 
I: What Time in the Year 1715 ? 85 Pray now then, is not that the Reaſon that you know ſhe was there? on | 
H. April I believe, or March, or thereabouts, . It is only one Reaſon. theſe 
9. At what Place did he break his Leg? . Tell another Reaſon. | | M 
A, They tell. me, Sir, at Glengoale ; I was not with him there. Why, I am ſure ſhe was there, becauſe I know ſhe went there, and M 
. How do you know he broke his Leg ? all that were along with her told me ſo, 
I know, becauſe Mrs. Pigot went from Dublin to him. | Q. Do you know of your own Knowledge where ſhe was ?—— J. No, M 
©, What Time did ſhe go 10 him? A. She went about April 1715. Court.] Did you ſee Mr. Piget when he came to Dublin? J. I did. M 
J. Where was ſhe to go to?——A. Either to the County of Tipperary ©. In what Condition did he then appear to you: | 1715. 
or County of Kilkenny, I cannot tell which. A. He appeared as if he had a Leg broke, and was very bad. 9. 
. How ſoon after he went to the County of Limerick did ſhe leave Court, to the Jury.] The Witneſs ſays, he ſaw Mrs. Pigot go down to 75 
Dublin ?—A. I cannot tell exactly how ſoon ſhe left Dublin, but ſhe | her Huſband, and ſaw them return together. [ 
{tayed there till ſhe brought Mr, Piget home. Ar. Recorder.) Where he ſwears that ſhe went to her Huſband ata the g 
2. To what Place:? A. To her Houſe upon Arran's- Quay. certain Time, that ſhe ſaid ſhe was going to her Huſband, and that be prove 
©. What Time was that? | ſaw her come back with him, with his broken Leg, it is as full Evidence it dep 
A. I cannot exactly tell the Time; I believe it was in the Year 1715. | as is neceſſary. | 0 nalty 
55 How long might ſhe have ſtaid away with him? 11, MARY WaALsH, not to 
I cannot tell exactly; I believe it was more than a Month; I be- Mr. Lee.] What is your Huſband's Name? a falſi 
lieve it was two Months, I do not exactly know. Mary Walſh.) James Walſh. dence 
9, When they came to Dublin, how long did they continue in Dublin Did you know Mrs. Pig: J. I did. "_ Mr, 
without going into the Country again ? : Did you know her in the Year 1715? — 4. Yes, I did. Mr. 
A. They ſtaid in Dublin till ſhe buried Mr. Piget in 1717. Where was ſhe then? — A. In Dublin then. . is cont 
©, Are you poſitive that ſhe remained all that Time in Dullin, with- Court.] Where did ſhe go from Dublin? Here a 
out going any where to the County of Hexford ®. A. She went to where Mr. Pigot broke his Thigh, | but I f 
A. Ves, Sir, I can ſay that ſafely ; and that ſhe went home in the Year D. Where was that — 4. Beyond Kilkenny, going up to Munfiere was lit 
1717, and ſent me back to Dublin to make a Monument for Mr, Piget at] ©, Was you with her? — . I was not. maine a 
the Outſide of St. Paul's Church. — | I How do you know ſhe went there ? | lince h. 
9 How long after their Return to Dullin was it that he died ? . Becauſe ſhe was ſent for when he broke his Thigh. Cour 
He died in the Year 1717. | | Mr. Lee.] When did Mrs. Pig:t come to Town after that? that the 
Court.] Are you ſure that Mrs. Piget was not at Tyntern in the Year 1715 ? A. I cannot tell when the came up. Ing a N 
A. She was not, upon my Oath. | Who came with her? 5 Mr. 
Nor in the County of //exford ? A. Mrs. Wallace and others, I cannot tell who. Deputy 
Indeed ſhe was not, my Lord. | | I: Did you ever fee Mr. Pigot after? Court 
I How many Years did you live with her in all ? | Sure I was with him when he was buried. | | Mr. 
. I cannot tell how many Years, but I lived with her from his Death 9. Do you remember when he came to Dublin after he had broke l be of da 
to her Death. | Leg ? | Court, 
9. And you are ſure ſhe was not in the County of Mexſord from the A. Why, I believe he came when ſhe came. think is 
Time {he came to Dublin, till ſhe buried him? V Who came to Town with Counſellor Pigot ? Houſes c 
A. 1 am iure ſhe was not. I cannot tell you, Sir; I cannot remember that. Mr. J 
Croſs- Examination. | . 12. Jokx CLIFFE, Eſq. Cart. 
Mr. Harward.] Pray, Sir, where were you in Chriſimas 1714 Mr. Bradſtreet.] My Lord, this is the Evidence that I have already open's Mr. 7 
A. In Dublin, Sir. Mr. Bradftreet. ] What is become of your Father ?— Mr. Cliffe.) Dea 3 
©, Where did you live in Dublin A. On Arran's- Quay. ©. What Profeſſion was he of? -A. A Lawyer at the Bar. iow | 
J. Was you a Houle-keeper there © - Do you remember where your Father was in May and Fung 1 7 er Ge, 
| Mr. B 
but they 


tereſt. 


fe 


ke bs 


| ” 4 % 3 
i Deannet take upon me to ſay where he was; he was in this King- 
dom, but whether in Country or Down I cannot take upon me to'fay | 

2 n el nee 


ce was peu at chat time 7— f. I believe I was at the College. 


Powell v. 
Goodwin Ex. Cthe Defendant's Teſtator received ſince they were paid 
o Goodwin. ; 


: 9, Pray, recollect and conſider now, Where your Father was in thoſe 


m 
A. 1 cannot take upon 


v4 4 . if 
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. Where do you ſay you yourſelf were at that time? 
I was in the College at that time, 2 
Did your Father attend the Terms regularly at that time, or not ? 
A. I believe he did; but I cannot take upon me to ſay that I remember 
his keeping Terms regularly; I believe he did. 
Mr. Bradftreet.] It appears to your Lordſhip that Mr. Cliffe was a Law- 
at the Bar; now, we are to falſify the Teſtimony of ſome. Witneſſes 
produced on the other Side, ho ſwear he was Godfather to this Child, 
and therefore I hope we ſhall be at Liberty to ſhew ſome Rules of the 
Court, to prove that Mr, Cliſſe was here in May and June in the Year 1715, 


tions to aſk the Witneſs. | 
Mr. Bradſtrect.] My Lord, I remember when the Teſtimony of a Per- 


ſon was defeated, by ſhewing that the Name of a Lawyer was to a certain | 


Bill. He ſaid, that the Lawyer was dead before that time, the Record 
was produced, and his Name was at the Record in the Cauſe of Reynolds 
and Sandys. We produce this Witneſs to ſhew that thoſe Witneſſes, who 


| ſwore his Father was Godfather to my Lord Altbam's Child, ſwear falſe; 


cannot we, in addition to his Teſtimony, ſhew the Rules of the ſeveral 
Courts that his Father made Motions in at that time? 

Mr. MacManus.) My Lord, I only get up to anſwer Mr. Bradſtreet. 
Ido apprehend, that a Bil in Chancery is not Evidence, and the Reaſon 
is, becauſe any Man may file a Bill in the Name of another ; and there- 
fore, unleſs you can ſhew fome Proceedings have been had upon it, you 
cannot produce it in Evidence. The ſame Rule will held in a curlory 
Motion in Court, which may be made by one Perſon and have another's 
Name to it. ; 


Mr. Davy.) It is never done on the Equity Side, it is always moved 


in Court publickly. | , 
Court. | I think it muſt appear, who the Counſel is that makes the Motion. 
Mr. MacManus.] The Attorney is the Perſon to whom you muſt give 

notice, and is anſwerable for all the Proceedings; the Lawyer's Name 

may be, and often is miſtaken by the Officer of the Court, it not being 


material what Lawyer moves. 

Court.] The Queſtion is, Whether atteſted Copies of the Acts of a 
Court of Record may not be produced, proved and given in Evidence to 
falſify a Witneſs, to ſhew that a Perſon ſworn at a certain Time to be in 
one Place, was then at another? 

Mr. Daly. } The Indenture of a Fine is read againſt a Man every Day. 

Mr. Solicitor.] By Act of Parliament? 

Mr. Day.] It is not made Evidence by Act of Parliament. 

Court. ] Put the Caſe diſtinctly. 

Mr. Bradftreet.] I ſay, my Lind, I put it thus: After the Evidence 
of this Gentleman, his Father appearing to be a Lawyer at the Bar, and 
after the Evidence that has been given on the other Side of his being God- 
father to a Child at Duumaine at ſuch a Time, I offer theſe Rules of his 


on Motion, to ſhew that he was not at Dunmaine at that Time, but in 


theſe Courts, and I inſtanced the Caſe of Reynolds and Sandys for a Precedent. 
Mr. Rebins.] Are they litigated Motions ? | 
Mr. Bradſtreet.) They are litigated, and Hearings and open Pleadings. 
Mr. THOMAS BouURK. 

Mr. Brad/treet,) What is that in your Hand? 

Mr. Thomas Baur t.] Rules in the Court of Exchequer in Eaſter Term 
1715. 

C. Are they all out of that Court ?—A. They are, Sir. 

N Are they true Copies ?—— 4. They are, 

r. Serj. T:/dall.] I believe it is an eſtabliſhed Rule in Evidence, that 
the greateſt Certainty muſt be had, that the Nature of the Thing to be 
proved will admit of. This is Evidence of no ſort of Certainty, becauſe 
it depends upon a Perſon not on his Oath, and becauſe he incurs no Pe- 
nalty by falſifying the Name of the Lawyer. He is not upon his Oath 
not to put the Name of the Lawyer to the Record, and it is no more than 
a falſifying Evidence; and beſides, Records can only be produced as Evi- 
dence between the Parties to them. 

Mr. MacManus.] I apprehend it no ſort of Evidence at all. 

Mr. Bradſtreet.] What I apprehend is this, that this is Evidence which 
is contradictory to the Evidence that they have produced to this Point. 
Here are Motions that have been litigated, that have not paſſed of courſe ; 
but I ſay, they have been litigated, ſo that it is to be preſumed, that he 
was litigating theſe Matters; and if ſo, it is impoſſible he could be at Dun- 
maine at that time. And as ſuch, I hope, is good Proof, and eſpecially 
lince he is dead. | 

Court.) I think it may be read to Contradict a Witneſs; and I know 
that the Officer is fo far from being permitted to do this Thing of falſify- 
ing a Name, that he is under a great Penalty for it, 

Mr. Bradiſtreet.] The Regiſter is anſwerable, though committed by the 

eputy. : | 

5 I think it may be read in contradiction to the Witneſſes. 

Mr. MacAanu:.] Your Lordſhip is going to eſtabliſh a Rule that may 

of dangerous Conſequence. 

Court.] J am not going to ſettle a Rule, but I only tell you what I | 
think is and ought to be allowed as Evidence. The Journals of both 
Houſes of Parliament have been produced in Evidence. 

Mr. 1/alfh.] I beg leave to conſider this 

Caurt.] Read the Notes and Orders. 

Mr. 1 byte reads, This is the 5th of May 1715. 


Mr. Cliqe pro Q. prays Intereſt for the 246 J. which 
the Mortgage Money. 


Mr. Baly.] I do not oppoſe Plaintiff's having a Decree for the Money, 
but they move for Intereſt, and J am ſurprized at their demanding of In- 
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me to ſay, from my Memory, where he was in 


2 — 


| V. | 
| Lord Shelb urne 


| Bermingham et al. 


| v. 
Mr. Serj. Teſdall,} I deſire to know firſt, whether you have other Queſ- Lord Shelburne 


Rogers 


V. 
Lord Shelburne 


Cur. Take a Decree for the Money reported, and Intereſt for the 
Money reported from the Time the Report was confirmed, and 
take an Injunction farthiwith to be put in Poſſeſſion, and takt a De- 
| cree for the Rent that fell due the 25th of March laſt; a 
| Curt.) He muſt be perſonally in Court at that Motion. 
Mr. /}yte.) The next is the 6th of May, 1715, © 

Mr. Chffe pro Q: inoyes on the laſt Notes fot 
putting oft the giving of the Judgment of the Court 
The next is the gth of May, 1715. b 


: 


| Bermingham et al. 


* o 


[ER Mr. Cliffe pro Q: moves on laſt Order for putting off the 
hee Hearing a Week. ITE 105 | 1 


The next is the 11th of May, 1715. 
g Mr. Cliffe prays a Day to ſpeak to this Matter. 
The next is the 12th of May, 1715. 


V. ge gatoriesas to ſeveral Books, in regard the Books are very large, 


and produces an Aﬀidavit of this Matter. 
The next is the 13th of May, 1715. 


| ** Mr. Cliffe pro D. moves for Time to anſwer perſonal Interro- 


Wattſon | | 
5 0 ö Mr. Cliſ pro D. moves for to diſſolve the Injunction. 
utler | 


The next is the 14th of May, 1715. 


N Ux. Mr. Cliſe pro Q: moves on the Notes upon the Hear- 
Gale et al, Jing. 


The next is the 31ſt of May, 1715. 


Thomas White 
Mr. Cliffe opens the Defendant's Anſwer, 


V, F 
David Dunbarr 
The next is the iſt of June, 1715. 


Mr. Cl;fe pro D. the Plaintiff never demanded any Cuſtom, for 
Timber theſe fourteen Years. | | 


Archer 
v. 
Rogers | 

| The next is the 18th of June, 1715. 

Mr. Clife pro Q. moves on the Gater for Liberty to 
read the Bill and Anſwer in the Cauſe of Stewart againſt 
the Lord Shelburne. | 


The next is the 23d of June, 1715. 
0 Mr. Cliſe pro D. moves on Affidavit for a Commiſſion to 


examine. 


Bermingham 
e 
Lord — 


Gore et al. 


The next is the 25th of June, 1715, | 

Bermingham et al.] Mr. Clife pro Q. Stewart et al. have a Decree 

pagan Lord Shelburne, Evans et al. and they have a 

Decree for the 29,503 and alſo for the 21,032 Acres, 

and on the Hearing of this Cauſe the Bill of Stewart 

and others and the Lord Shelburne's Anſwer was offered to be read, but 

the Court has not yet read that Bill and Anſwer ; prays that Bill and An- 
ſwer may be read, before the Bill is diſmiſſed. 


wr Bradſtrcet,] How many of your Name were at the Bar in the Year 
1715 
"Mr. Cliffe.] J know of no Perſon of that Name but my Father. 
Did you ever attend the Courts? — A. I did not, Sir. 
Did you know Mr. Anthony Colclough, Sir ? —== A. Ves. 
Of what Religion was he ? A. He was reputed a Papiſt. 
. Is he alive or dead ?— A. I have heard that he is dead. 
Did not he die a Papiſt ? | 
He was reputed a Papiſt during his Life. 
Creſs- Examination. 

Mr. Mac Manus.] Did you attend the Terms in the Year 1715 or 
1716?---A. I did not attend in 1715 or 1716. 

1 9. Was your Father the only Perſon of the Name that profeſſed the 
aw ? 

A. There might be another, but J never heard of any. 

Mr. Vulſb.] f: has not been taken notice of in what "Terms theſe Mo- 
tions have been made, Here is a Chaſm of about a Fortnight between 
the firſt and laſt Motion, and there is ſo between the two Terms. The 
firſt Rule is on the 5th of May, the laſt the 25th of Fune, ſo that it muſt 
be in two Terms that they were made. 

Court.] So it was. 

Mr. Ialſb.] Well, then there was a ſhort Vacation, when he might 
have been in the Country, and {tood Godfather to the Child. 

Court.] But you will conſider, one of the Witneſſes ſaid the Chriſtening 
was four or five Weeks, and another three or four Weeks after the Birth; 

| 13. Mrs. PENELOPE HALPEN, | 

Mr. Lee.] What was your Maiden name ?---Mrs. Halpen.] Hunt, Sir, 
9. Whoſe Daughter are you ?--- 4. Daughter to Jh Hunt of Glan- 


goole, near Killenaule, in the Ly of Tipperary. 


Where did he live in the 
He lived there, Sir. 

9. Do you remember the Eclipſe of the Sun ?--- 4. I do. 

g. Where was you at that time ?--- 4, I was at my Father's Houſe then. 
Were you acquainted with Counſellor Piget and his Wife ? 
I was, 

3; What was the Occaſion of your being acquainted with them? 

A. He broke his Thigh near my Father's Houſe, and came and lay there 


ear 1714, 1715, and 1716? 


till he was cured. 


When was that ?--- 4. In the Year that the Eclipſe happened, 
Was Mrs. Pig:t there ? 
She was there at the Time of the Eclipſe. 

2. How long did ſhe ſtay after the Eclipſe ?--- 4, I cannot tell indeed. 


tereſt. 


9. How long was ſhe there before Y--- 4. I cannot tell indeed. a 
1 | 2. Was 


(518) 


—_— 
& Was the a Fortnight, vr à Month, or hom long? 
_ - &. Who came there firſt, he or ſne ?—4. He came firſt. 
How long was be there before ſhe came? 
He was a few Days before ſhe came. 
Who came with her ?--- 4. Mrs. Wallace. 
In what State of Health was he ? | 
He was in his Bed with that broken Leg. 
. How fong did he keep his Bed? 


I cannot tell. | | FT 
Court.) How long did his Wife ſtay with him ? 
A. 1believe more than a Month. 
Mr. Lee.] Were they viſited by any body while they ſtayed there? 
A. By ſeveral. - By 
15 an you recollect any one that viſited them? 
Mr. Ga 
cannot tell, but I 1aw him there. | 
0 7 Did they leave your Father's Houſe together ? 
They did, to the beſt of my Memory and Knowledge. 
FT Where did they go to from your Father's Houſe ? 
I cannot tell indeed. 


Court.] Did they come to your Father's before or after the great Eclipſe? 


A. Before. 
Was Mrs. Piget there before the great Eclipſe? 
A. She-was indeed. 
Creſi- Examination. 


Mr. Serjeant Ti/4all.)} Can you be poſitive of the Time that ſhe came to 


your Father's Houſe ?- A. I cannot tell what Lime. ; 
I On you ſay whether ſhe was there at the Time of this Eclipſe ? 
Yes. 
Are you ſure ſhe was ?--- 4. I am ſure ſhe was. 
J. Was any Perſon with her at that time? 
Mrs. Wallace and ſhe were there. | 
2 =_ ou any particular Reaſon for being ſo certain ? 
Ves 


„Sir, I was in the Garden when the Eclipſe happened, and I 


called Mrs. Wallace out, to the Garden, to look at the Eclipſe with me. 
When was the Eclipſe ?--- A. I cannot tell, Sir. 
. How long after the Eclipſe did Mrs. Pigot ſtay ? 
I can not tell indeed. 
. How long did ſhe come before it ?--- 4. Nor how long before ſhe came. 


r. Le Hunde.] My Lord, we now produce Mr. Satton, who will ſhew 


your Lordſhip that Dennis Redmond in the Year 1718 told him, that he car- 
ried a Midwite to Dunmaine to deliver one there, who was called my Lady. 
14. WILLIAM SUTTON, Eſq. 
Mr. Le Hunte.] Pray, Sir, do you know Dennis Redmond p 

Mr. Sutton.) I do, Sir. | 

When did you firſt know him ?- -A. I believe in the Year 1717. 

Was heever in the Service of you or your Mother? 

He lived in the Houſe with us in the Year 1717. 

Had you ever a Siſter at that Time?---4. I had. 
Had ſhe any Occaſion for a Midwife ?-. She had, Sir. 
Was any body ſent for a Midwife -A. Dennis Redmond was ſent. 
J. Will you give an Account of what you remember of the bringing 
her by him to your Siſter ? | 
A. | believe it was in February 52 that I ſent him to Reſi for Mrs. 

Shiel; he went out pretty early in the 1 ſo as I expected him home 
before Dinner, but he did not return till an Hour or two in the Night, 
which made me imagine he had Occaſion to go further for her; and + wi 
he came home, I went to the Stable to look what Condition the Horſe was 
in. When I came into the Stable, I found him taking care of the Horſe, 
and aſked him how he came to ſtay ſo late; he told me he could not get 
her to come away ſooner ; and upon examining the Horſe, I took up the 
Saddle and Pillion, and found him very warm and wet; upon which, I 
aſked him how that came? He ſaid, he could not tell, unleſs that unhap- 
py Woman had piſſed upon the Pillion, for that ſhe was fond of Drink, 
and had ſerved him ſo once before. 


Upon what Occaſion did he tell you he had been ſent for her before? | 


7 He told me he had brought her once from Reſt to Dunmaine for a 
young N "i as he called her, that was kept by my Lord Alibam. 
2. Go on, Sir. 5 

I He named the young Gentlewoman's Name, but I will not take upon 
me to ſwear her Name; I do not remember now what he called her. 
DJ Who was it he ſaid he brought the Midwife for ? 
He ſaid, he brought her for a young Gentlewoman kept by my 
Lord Altbam. | 
| I Did he ever tell you that he fetched one for my Lady Altham ? 
He never did. 
What is the Character of Redmond, is he to be credited upon his Oath ? 
Why, of late Years he is not reckoned a Man of Veracity in our 
Country. | 
9. Is he to be believed upon his Oath ? 
7 1 ſhould take but very little Notice of his Oath now. 
Croſs-Examination. 
Mr. Mac-Manus.] Why now? 
A. From his general bad Character in the Country. 
. Row long has he had that general bad Character! 
7 He has not had a good one theſe ſeveral Years. 
9, Do you know him to have perjured himſelf ? 
] did not know him to have perjured himſelf in a Court of Juſtice, 
Mr. Edmond Malene.} We now produce Nicholas Croake, and he will 
ſhew that my Lady Alibam ſtayed in Dunmaine in the Months of October 
and Noverber 1714, that ſhe went to Dublin in May following, and ſtayed 
in Dublin all the Year 1715. 
15. NICHOLAS CROARK E. 
Mr. Edmond Malpne.] When did you firſt become acquainted with 
Lord and Lady Aithan ? 
Nichelas Creake.] The firſt time that I knew Lord Alham was in the 


Year 1711. 5 


27: The Trial of Mrs. 


I cannot tell how long he kept it; whether a Month or fix Weeks | 


ar Colclough was there; whether to pay him a Viſit or not I 


here; and in April 1716, the latter End of that Month 
to my Lord, and ſtaid till he went into the Country in May 1716. 


Dunmaine f— 4. 


| | Lady 4. In the Year 1713. 
Where did you live in the Year 171374. At — 
| believe. very. near two fall Miles the. high Road, 
. ieve near two 1 
ſhore Road i is much nearer 2 | * ; but to guy 
Tou ſay in the Year 171 m dy 
... kc Done e, 
In 1713, that was time at Du | 
ang after cams there in December 17 3 * 
; ou know Rath; in that ntry?---£. Very w 
7 S ching — dnt Vepprnt has 
4 


I do, very well. | ; 
3 4 — ag * UE 
In the Year 1714, his Lordſhi j # Sutton made 
Hurling-match, to be hurl'd at the * of . * 
What time of the Year was that Hurling- match? 

. It was hurled in September 1714, or the 192 Ofober 17143 

I cannot tell whether in October or the latter End of September. 
9, OI SOT OR that, and when did yeu ſee Lady Aliban 


at Dunmaime 


A. I ſaw her that Day at the Hurling Green in her Chariot. 
S. Was my Lord there ?--- 4. He was on Horſeback. 
Pray, Sir, were you at any time and when at HFexford in the Yea 


"715! 
I was there at the Aſſizes in 1715, which happened upon 
Week. | g | b 

. I aſk you, Sir, whether there were any and what Perſons of Cog. 
ſequence there that you took notice of ? 

. Lord and Lady Aliham were there. | 
. Between the time of the Hurling-match and the time of the Aſizes, 
did = viſit them at uy area 1 

I was very often at Dunmaine in the Year 1714, when they lived 
V Toe wm there in November 3 ” "7 __ 
. I was often there between the Hurling-match and Chriſimas 1714. 
Were you there in Movember that Year ?-. I cannot tell that, 
Did you ſee my Lord and Lady often between the Hurling- match 
and the Afhzes : J. 1 did, Sir. 

A. When you ſaw my Lady at the Aſſizes, did you obſerve her to be 
with Child ? | ' 

A. 1 never did, by the Virtue of my Oath, nor never heard ſhe was ill 
this Affair. 

2. After the Aſſizes, can you recollect any Misfortune that happened 
in your Family ? | | | 

A. When I was at Wexford Aſſizes, my Father, being ill for ſevetal 
Months before, died; when I came home the 20th of Ai 1715, he was 
dead before I came home, and was buried that Friday that the great 
Eclipſe happened, the 22d of April. | 

V Do yuu remember any Rejoicings at Dunmaine about the Time of 
the Eclipſe, and on what Occaſion ? 

A. I cannot tell you on what Occaſion, but on the 23d of Ayril, being 
St. George's Day, that my Lord made a Merriment, it was on a Saturday, 
the Day after my Father's Burying. 

Did my Lord Altham celebrate any Day, and what Day in the Year 
with Dancing and Merriment ? 

4. That Day he did, the 23d of April 1715, and the 23d of April 
1714 before, 

'S Did you ſee Lady Allham at the time you were there? 
I ſaw her there, indeed. | 


2 Was ſhe preſent at the Diverſion 7 — J. She was. 


In what Condition did the appear, as to being with Child then! 
By the Virtue of my Oath, I never ſaw her appear as to ſay ſhe was 
any way big, or with Child. | 

75 How ſoon after did they go from Dunmaine to Dublin? 
They went in May 1715 to Dublin. 

I Did you ſee them at any time after, and when? 
I ſaw them in Augu/t 1715. 

2: Was that the Auguſ after the Aſſizes? 
It was in Avg»/t 1715 that I faw them in Dublin. | 

I: Did you ſee them at any time that Year beſides, and how ſoon after! 
I did fee them in Oclober 1715, and in Feiruary 1715 I ſeen them 

{ came to Town 


Where was my Lady then ?--- 4. I ſaw her at her Lodging. 

Where 7A. At Mrs. Vice's in Effex-/treet. 

Can you ſay when my Lord returned to Dunmaine ? 

. He went from Dublin to Dunmaine in May 1716. 
Creſi-Examination. 

Mr. Mac f 3 you knew my Lord and Lady Alibam 1 

did, Sir. h 


85 Pray, how often did you ſee them there ? 
I cannot tell, but very often. 


75 I think you ſaid, that my Lady was not with Child when you fa 
her 


A. I did fay fo, and I never heard it till this Affair. 
Might not ſhe have been with Child and you not know it? 
. I ſhould have heard it in the Houſe where 1 was ſo converſant. 
. Might not ſhe have been with Child and you not know it ? 
J. I never knew her to be with Child. 
Q.: What fort of a Woman was Lady Altbam? 
A. She was a clever proper Woman. 
9, Was ſhe tall? A. She was tall. 
&. May not a tall Woman be with Child and you not obſerve it, if bt 


was young with Child? 
4 If Fs 


e was, I never ſaw it nor heard it. 
Did you ever hear that ſhe miſcarried ?--- A. I never did. 
J. You lay you were at the Aſſizes of Hexferd ?---A. I was. 
5 Was you there in Eaſter Aſſizes 1716? 
. In Eafter Aſſizes 1715, I was there. 
2: Were you there in Eaſter Aſſizes 1716, or any other Aſfizes ! 
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oy | 
of Mr. Cole 


| Fear de Days ſeen. him, if he had been there? ? 


the Court during the Aſſizes ? 


TT LS 


it ſometimes, and I cannot tell well whether I was or not, 
b i-elieve Ta, WASH RAS 7 Les ! as d. * 
What coloured Cloaths had ſhe on at Herford then -A. I cannot tell. 
5 Where, was it you ſaw her at that Aſſizes ? 1 
7 At her Lodging at Captain Sweeny's, at Wexford. 
11; 0 b 
75 85 Street as you go down towards the Gaol, 
. How came you to ſee her there? 
1 I came to bis Lordſhip about ſome Buſineſs. | 
9. Did you ſee her whenever you went to ſee my Lord at any other 
Time ff" Perbads I might, and perhaps not. ; 
Where was my Lord at J/exford when you ſaw him? 
” 1] ſaw, him at Captain Swreny's Houſe. 
9. And where did you ſee my Lady? | 
” She was coming out of the Room when I ſaw her. 
| What ſort of 'Cloaths did ſhe wear then ? | 
I cannot tell what ſort of Cloaths, it is ſo long ſince. 
ry.] Pray, Sir, when did you hear of your Father's Death ? 
He until I came home, in the Night. | | 


H. How long was you at home after he was buried? 
7 I came home before he was buried, he died on VWedneſday, and I came 
home that Night, and he was buried on Friday the twenty-ſecond of April. 
How far do you live from Dunmaine ? 
J About two Miles, or thereabouts. 
Was you at Dunmaine the twenty-third of April? | 
{ 1 was there the twenty-third of April, the Day after my F ather was 
ied, 
"Mr. Mac rang How many Days did you ſtay at the Afſizes ? 
A. Two Days, Sir. 
D. Were you there the firſt Day of the Afſizes ? 
The 2 directed to go off the Table, b ; 
De Examination of the _ for the Traverſer ended at three o Clock in 
the Morning. 
Mr. Solicitor.) I mentioned to your Yordibip ſome time ago, that if 
theſe Gentlemen offered any thing new, we would reſerve a Liberty of 
replying, and encountering ſome Teftimony that we expected on the 
ir Side, It relates to the Tranſaction at JYexford, on which they lay 
great Weight; in anſwer to which, for the Satisfaction of the Jury, we 
ſhall beg leave to have two or three Witneſſes produced. 
Court.] Well, be it ſo. Who do you call? 
Mr. Serjeant Tiſdall.] We ſhall now call Mr. John Maſterſon, the 
very Man that was tried at that Aſſizes. . 
Mr. Malone, Mr. Daly, &c.] Not one of the Witneſſes ſaid that he 
was tried, but that ah was. 
Mr. Robins.] This is to ſhew whether Lady Altham was there or not. 
1. Mr. JohN MASTERSON. ; ; 
Mr. Serjeant Tiſdall.] Was you at the Aſſizes of Wexford in Spring 
1715 ?——Mr. Jahn Maſterſon.) I was, Sir. 
Pray, Sir, was you arraigned there ?--- A. I was, 
$ Can you ſay whether there was any Lady at the Court-houſe the 
Day you were arraigned ? | 
A. There were ſome Gentlewomen there, but I know of no Lady. 
3 Did you take notice of any of them ? : 1 
There were two Aunts of mine, and a Siſter of mine, and two 
Couſin- Germans. ; 
. Who were they ? Name them.---4. My Aunt Swords, my Aunt 
Talbet, my Siſter Colclough, and my Aunt Talbet's two Daughters, 
Court.) Did you know Lady Altham then ?---A. I did. 
75 Did you (le her in the Court-houſe that Day ? 
take it upon me, to the beſt of my Knowledge, to ſay, that I 
did not ſee her. a 
9. Do you know Mrs. Anne Giſfard? -A. I did know her formerly, 
but have not ſeen her ſince the laſt Time I ſeen her at Wexford. 
5 Did you ſee her in Court? 
To the beſt of my Knowledge, ſhe was not there. 
5 Was ſhe in Werford at that Aſſizes? 
If ſhe was, ſhe was not in Court. 
9. How do you know ?---A4. Becauſe I did not ſee her. | 
S And might not ſhe be there for all that ? | 
. She might be in Diſguiſe, may be. 
7 Would you know her now if * ſaw her? 
I do not believe I would, for I live very remote from that Part of 
the Country, and have not ſeen her a long time. 
9. Might not ſhe be there and you not fee her? 
A. Not, except ſhe kept behind Backs. 
Mr. Serjeant T;ſ4all]. Did you know Lady Altham before that A fſizes ? 
A. T have ſeen her before at Roſs at Captain Butler's, my Wife's Fa- 
-in-Law's. 
S. Were you acquainted with her Face ?--- 4. I was. 
Did you, or did you not ſee her in the Court at the Aﬀizes ? 
. I did not ſee her, to the beſt of my Knowledge. 
Mr. Daly.] Was Lord Altham there ?-. He was, 
Mr. Serjeant Tiſdall.] Was Cæſar Colclough there ?- A. He was. 


Na A. I do not remember wlieteabotits-he was :- . 1 * 2 - 8. 
Court.] This is improper; it is not regular, ri Sergeant 124) 


the Witneſſes. 7 , > 03 SEE £4433 AAAS 6487 Ro ol 5% 25 
Mr. Serjeant Tiſcall.] My Lord, it is à nem Fact ariſen upon their 
i eſtimon fn „ END WRC ine neee oy "Fs 5 
5 Did you ſee Lady Altham there at any other Aſſizes d --A. I did. 
2. At what other Aſlizes? FFC 
I cannot tell which Aſſizes, but it was after that, and 1 have ſeen 
Mrs. Giffard with her, and it was not the Aſſines I was tried, 
| I Are you ſure it was pot the Aſſizes 1715 2 -A. It was note 


Were you tried at that Aſizes? | 3 

I was arraigned, and tried then, and acquitted with Honour: 

Was Mr. Wall tried at the ſame time ? | . 

He was not tried by the ſame Jury, nor the ſame Day. 5 
D. Pray, were you both at the Tame time in Court? A. We were, Sir. 
| r. Recorder.) I aſk you, Sir, were you under ſo little Concern, as 
that you reckoned all the Ladies in the Court? us pla 

Court.] You eſtabliſh him as a Witneſs properly produced, if you crofs- 
examine him. one tone meth tant; hath = 

Mr. John Maſterſon ] There were more Women that I ds not remember. 

Mr. Serjeant Ti/dall.] We beg leave to produce Mr. Cel.lorgh. 

= to Mr, Maſterſon.] What was the Day you were tried on? 

A. I believe it was on JYedneſday” I was tried, to the beſt of my Me- 
mory, and I believe it was the twentieth of April. | i 

5 On what Day was Mr. J/al/ tried? 

Mr. Walſh was tried the Day before me. 

2: Did the Court fit the Day aftet you were tried? | | 

. I did not mind that, for I was drinking with my Friends 
and minding other Buſineſs, and did not mind that; I believe the 
Judges diſcharged the Country, | * 

8 Were you in Court when Malſb was tried ?---4. I was. 

r. Mac Manus.) Mr. Colclough has met with a very great Misfortune 
by the Death of a valuable Son, but for the Sake of publick Juſtice he 
will appear here, | e n 

, 2. CAR Corcloven, Eſq. ELL Od 

Mr. Serjeant Tiſdall.] Were you at the Spring Aſſizes of Wexford in 


the Year 1515? 
Mr. Cefer Colclough.] J was, Sir. 
J Did you ſee Lady Altham or Mrs. Giffard there ? 
I did not that I know of. my” . 
O. Were you in the Court-houſe when the Pretender's Men were 
tried ? A. I was, Sada | | 
J Pray, Sir, were Lady Altham and Mrs. Gifard there ? 
To the beſt of my Knowledge, they were not. | 
©. Did you fit I them at thoſe Trials ?---A. I did not, Sir. 
O. Pray, Sir, did you hand either of them into Court A. I hnaded 
neither of them into Court, by the Virtue of my Oath, 1 
I Did you attend the whole Trial? © 
I did, and was there before and after, | 
2. You were N nag with Mr. Piet, I preſume ?--- A. What Piget? 

. Counſellor Pigot, that was married to Mrs. Piget of Thntern. 

Les, he was married to my Relation. 

5 Can you ſay where he was in Spring 1715 ? 

. To the beſt of my Knowledge, he was then in England. | 
2, Do you remember his breaking his Leg ?---A. I do, Sir; I te- 
member he broke it at Glangvole in the County of Tipperary. 
I Pray, Sir, what Year was that ? 
In the Year 1716, to the beſt of my Knowledge. 
I Did you go to the County of Tipperary to ſee him ? 

was in Town here when he broke his Leg, and my Couſin Piget 
wrote to me, ſhe had a Jointure upon that Eſtate, and wrote to me that 
I ſhould come — | 

Mr. Daly. ] I muſt object to this Evidence Mr. Colclough is going into; 
thoſe Letters, Sir, that you received from Mrs. Pigot are not Evidence. 

Mr. Serjeant Ti/dall.] De you know Dennis Redmond ?--- A. I do. 

D. Pray, Sir, what Character does he bear; is he a Man to be credited 
upon Oath ? 

A. Upon my Word, I believe he is to be credited upon his Oath ; if 
you will aſk me for my Reaſons, I will give them to you. 

I What is his general Character ? 

. He has as 4 0 a Character as any Man of his Abilities that 1 
know of in the World; I have known him theſe twenty Years. 

Pray, Sir, do you know when Counſellor Pizot died: 

. I believe in the Year 1719, or thereabouts; he was buried in 8. 
Paul's Church, the Time of his Death is on his Tomb there; I believe 
it was 1718 or 1719, or thereabouts, I am not certain, 

Court.] Do you know whether Mrs. Pigot went to her Huſband when 
he broke his Leg ? 
A. She did; and ſtaid with him *till he came to Dublin. 
I Do you remember what Year it was? 
It was in the Year 1716, as near as I can recollect. 
Croſs- Examination. | 


in the Year 1715 ? 
A. I can, as poſitively as I can ſwear any thing in the World, 
I Can you, that ſhe was not at the Aſſizes? 
. I can, that ſhe was not in the Court, 
V Can you ſwear that ſhe was not in the Town ? 

. I cannot take upon me to ſwear that ſhe was not in the Town. 
2: Can you ſwear that Mr. Piget did not break his Leg in the 
Year 1715 ?---A. I can, to the beſt of my Memory, 

2. But can you poſitively ſwear that he did not break his Leg in the 
Year 17151 | 

A. 25 ſwear that it was not in the Spring 1715, becauſe 
the Wexford Aſſizes, and my Couſin wrote to me to come to her. 
5 here was ſhe ?---A. She was at Glangoole. 


I was at 


. At whoſe Houſe there ? 
At one Hunt's, it was a thatched Houſe. 


9. Whereabouts was he in the Court-houſe? 
Vor. IX. 


9, Do you oy 8 Pendlope Hunt, a Daughter there ? 
3 


A.T 


- Fl ” 
% . 
veg "A hn, 224 * * 1 * W a 22 1 
\ wi 6 FN Y 
| is A. OY, S.&K ( 5 5 


Evidence to the fame Fact, your Evidence now muſt be only to diſcredit 


Mr. Recorder.] Can you ſwear that Lady Aliham was not at the Aſſizes 
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tica as to remember them. BE 


2. Did not he vs with hevin.the | 
No, Sir, nor his Wi 
I Where did they live? 


I Was not he an Attendant of the Family at that Time? 
. 2, Upon your Oath, do you know that of you 


Oath, that he was a Doar-keeper at the Play-houſe. 
. How long before that was he in their Service ? 
He had not been in the Service before. 

Was not he in the Service at all ? 5 | WAP 
He was afterwards, but he was not in the Service at the Time Mr. 
Pigot broke his Leg at all. 
Fury.) Was Lord fltham at the Aſſizes of Wexford in 1715 ? 
A. Ido not recolle& any Thing about him at all; I was told he was, 

but he was a Man taken. yery little Notice of. | 8 

85 Do you know whether he was in Court er not at the Trial ? 
I do not know whether he was in the Court or not. 


4 Mr. Recorder.) Do you remember where you were at the Time of the 
cliple? | | | 


I was in the County of J/exford; I was hunting on the Mountain of | 


Forth at the very Inſtant of the Eclipſe. | 

I Did you, or did you not ſee Lord Althem at — Aſſizes ? 

. 1 did not ſee him there, to the beſt of my Knowledge. | 

9; Recollect, and ſay upon your Oath, whether you did or no? 

I do not recollect, 1 cannot ſay. I did not ſee him or that I did, 
upon my Oath. - | . 

Mr. Serjeant Tiſdall.] We ſhall trouble your Lordſhip but with two 
Witneſſes more, and them but to two ſhort Points. The firſt relates to 
Edmond Bourke ; we produce Mr. Buſh to give an Account of that Man, 
and a Character of him too. | 

| 3 ARTHUR Busn, Eſq. 

Mr. Solicitor. ] Do you know Edmond Bourke ? 
Mr. Buſh.) I do, him of Collombkill. 

2. Do you remember that he was a Poſtillion to any body ?--- A. I do not. 

©, What is he now - -A. He is a kind of a Farmer now. 

Had you any Diſcourſe with him about the Affairs of the Angl:/ea 
Family ?- A. I bad a Diſcourſe with him. | 

. Give an Account what that Diſcourſe was. 

A little after the, Time that Mr. Annefey and Lord Angleſea were at 
Roſs, examining Witneſſes, this Bourke came to my Houſe about ſome 
Buſineſs of a Juſtice of Peace, and after I had done what he came about, I 
aſked him whether he was at Roß, and what was doing there? He told me 
there was a great deal of Company, and he ſaid he gave ſome Evidence there. 
I then aſked him on which Side he was a Witneſs; he told me, on the 
Earl's Side. What was it, ſays I, that you had to ſay ? He ſwore that he 
was Servant to Lord Altbam, when he lived at Dunmaine, and that there 
was a Kitchen Maid there that my Lord had got with Child, that ſhe was 
under the Cook in the Kitchen, and that all the Family diſliked her, be- 
cauſe ſhe took a great deal upon her for lying with my Bury That one 
Day there was a H 
Cook took the Skin of the Hare off and threw it at her, and hit her upon 
the Back, and ſaid, Damn you, for a Whore, if 1 can do nothing elſe, I 
will mark your Baſtard. Some Time after, he ſaid, ſhe was brought-to- 
bed of a Son, and they were all deſirous to ſee if it had that Mark, and 
they run to ſee it, and it had the Mark of the Hare's Skin upon the Back of it. 
T told him, this is a ve:y material Thing, and I thought you were a cun- 
ninger Fellow than to be pinned down to ſwear ſuch a Thing as that, Oh! 
fays he, if they do not like that, I can ſay that my Son was that Day 
drowned, and that | was a Madman and did not know what I was doing. 
He ſwore further, that there was a Quarrel between my Lord and Lady 
Altham on Account of Tem Paolliſen; and upon that, he faid, they parted, 
and my Lord lived at a Place called Dunmaine, and ſhe in Re, and he 
went with a Compliment from my Lord to my Lady, with a How-do-you- 


do, and ſaid, that he ſaw my Lord very fond of the Child; and, ſays he, | 


I ſpoke to my Lord about it and ſaid, How can you be ſo very fond of that 
Baſtard ? Why, ſays he, I got him, and I will take Care of him, I will 
get him to be a Captain of Horſe. 
D. What Character has this Bourke ? 
. He is of a very bad Character. 
I Is he to be believed upon his Oath? 
Iwill not believe him; nor no one that ever heard talk of him would 


believe him, 
©. How long have you known him? 


A. | have known him thele fix-and-twenty Years, and I have known 


him under a bad Character during that Time. 
Croſs-Examination. 

Mr. Recerder.] Had you any Diſcourſe with this Man about a Child of 

Lady A ttham's ? | 
No indeed, he to'd me that ſhe never had a Child. 
Mr. juſtice BLENNERHASSET. 

Gentlemen of the Jury, The Traverſer, Mary Heath, is indicted for 
Perjury, committed by her on her Examination in the Court of Exche- 
quer, in a Cauſe wherein Campbell Craig, Leſſee of James Anneſlev, was 
Plaintiff, and the Earl of Angl/e/ez, Defendant, The ſeveral Aſſignments 
of Perjury in the Indictment are as follow: 
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27. The Trial g, Mrs. Mary Heath, 


A. I cannot tell, I might ſce/Women,there,. but did not take ſach No- Figl, It is laid in the 8 that ſhe ſwore on that Trial that | 
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Lady Aitham never had a Child, while ſhe, the Traverfer, iv with bs 
* That Lady Alham never had a Child at Dunmaine in che County 
of N M n F 
The third is, That there never was 2 Child as a Child of Lord Abe 
and Mary bis Lady chritened or firing at Danmaine Hale, white tr 
the I TTT... 7 oe 
„The fourth, That ſhe never ſaw a Child in the Hands or Care of J 
Laffan while ſne was at Dunmaine. Oe OF be Oe | 


And che, ab is this, That Lady Alban did not mifcarry of a Child 


Dunmaine. Et y 5 . 
be Indictment, Gentlemen, averreth. the contrary of all theſe Faq, - 
ſworn by the Traverſer, to be true. and that ſhe has been guilty of mali. 
cious, wilful and corrupt Perjury. There have been many Witneſſes pw. 
duced by the Proſecutor in Support of this Indictment, and many in 
Support of the Traverſer; and it has been admitted, that there wa, , 
Verdict in that Cauſe tried in the Exchequer, and that Verdict was given 
on the Side of the Party, who was to gain by having the Traverſe, 
| Teſtimony diſeredited: And it is alſo admitted, that k ſeveral Fact 
above- mentioned were ſworn by the Traverſer on that Trial in Fee. 
ment. It is likewiſe.admitted by both Sides, that the Fraverſer lived with 
Lady Altham from the Month of O:ber 1713, the Time of her 6:6 
coming into this Kingdom, till the Year 1729, when Lady Althan died. 
All theſe are admitted, to ſhorten the Lime. | | 
; 2 firſt Witneſs examined by the Proſecutor was Mrs. Herrin 
| 66 „whoſe Teſtimony related ta the Miſcarriage of Lady Althan, 
E She ſwears, that Lady Altham came over in 1713. That Lord and 
C Lady Altham lived at „eee That they, and Mrs: Cole, and 
«© her Mother, were at Dinner at Dunmaine. at there were Sawoen 
te of indecent Images brought to Table, which were broke by my Lord 
«© whereby my Lady Alibam received a Fright, and that Mrs. T came 
* and alarmed her Mother that Night with the Indilpofition of Lady . 
« tham; and that Mrs. Cole was in Bed with her Mother, when Mu. 
Heath deſired her Mother to make haſte, and rife, for that Lady . 
«© tham was extremely ill. And the Witneſs ſaid, ſhe believed, ther 
Lady Aitham miſcarried, for that ſhe ſaw the Abortion in Lady Anbau! 
*« Cloſet; ſhe firſt (aid, that the Abortion was ſhewed to her by her Mother, 
and did not remember any particular Converſation about a Miſcarriage, 
« with Lady Altham; that Lady Altham was confined to her Chamber 3 
„ Fortnight, and that ſhe mentioned this Affair to Mr. Mont's Family. 

This is the Subſtance of her direct Teſtimony. But ſhe is not quite 
c ſoconfiftent when croſs-examined. | 

& You obſerve, Gentlemen, that Mrs. Cole fays, that Lord and Lady 
| © Altham went from her Father, to lodge at another Lodging, and that 
from thence they went to Punmaine. In this Point, the Witneſſes for 
© the Traverſer ſtand in Contradiction to her; for they ſwear, that Lord 
„ and Lady Altham went directly from Mrs. Cole's Father”? Houſe 0 
& Dunmaine, Mrs. Setwright, who was hired to be the Houſekeeper, is 
ce particular in her Teſtimeny herein, that Lord and Lady A'tham went 
e from Mrs. Bri/cee's, and not from Vice's, to Dunmaine. Mrs. Cole ſaid, 

that Settwwright was brought-to-bed in Dunmaine. Setwright and ſhe 
agree in this Part of the Evideace. | 6 
« Mrs. Cole ſaid, ſhe was examined in the Court of Exchequer, and 
ce there declared, that ſhe and her Mother went down to Dunmain, 
<« from Dublin, in March or April, in the Spring immediately following 
« Lady Altham's coming over to this N But now ſhe cortects 
| << herſelf, and ſays, ſhe then miſtook the Time, for that it was in H- 
« bruary ſhe and her Mother went to Dunmai e. She ſays, the Accident 
« of China Sawcers happened two Months after going to Dunmains, and 
ce that four Gentlemen and her Mother and ſhe dined with Lord and Lady 
&« Altham that Day, and were preſent at that Accident: She does not 
“ mention who they are, but conceals their Names. In her Teftimony, 
c ſhe deſcribes the Room. She tells you, Gentlemen, that Lord Alilun 


% 


La 
* 


are in the Kitchen to be dreſſed for Dinner, and the 


e emptied the Sawcers very carefully from the Sweetmcats, and threw 
| e them down, one by one. She ſwears, that Lord Altham knew his Lady 
“ was with Child. She ſays, that ſhe believes that ſhe ſwore, that ſic 
ce was about 13 Years old, at the Time of the former Trial; but now 
6 ſhe ſays ſhe was born in the Year 1691, ſe that ſhe muſt be then about 23 
* Years old, and differs now 10 Years from the Account ſhe gave of her 
« Age on her former Examination. She tells you now, that ond might 
“ obſerve the large Eyes and Head of the Abortion. She admits to have 
« ſaid, on the former Trial, that her Mother told her it was an Abor- 
e tion; but now the ſays, that her Mother and ſhe went into the Cloſet 
<« together. She ſaid on the former Trial, that Lady Altbam ſat next to 
her at Table, but now ſhe ſays that Lord Alibam fat next to her; ant 
« excuſes herſelf from theſe Mittakes, that they all arofe from the Con- 
« fuſion ſhe was in at the I ime of her Examination. 

«© She now will not be poittive that Lady Altham went to V's 
ce before ſhe went to Dunmaire, but is poſitive ſhe went to other Ledg- 
„ ings. Says, ſhe does not remember the Houſemaid at Dunmaive, 1 
&* Beurke the Poſtillion. She tells you, ſhe paid a Viſit to Mr. Boyd: 
„ She was aſked if ſhe knew Anthony Dyer, one of the Servants ; She {.id 
e ſhe did not. She was zſked if ſhe was at Dunmaine on St. Geerge's-6l); 
«« ſhe ſaid ſhe believed ſhe was. She was aſked if ſhe remembered 21! 
* Smock-Race to be at Dunmaine that Day; the ſaid ſhe did not remen- 
eber of any Smock-Race. She denies ſhe ever had any Diſcourſe wi! 
« Mr. Mark Ii bite, that ſhe could ſwear for Lord Angliſea, if her Leal 
«© was renewed, She ſaid ſhe did not know of any Fire, or Candle, be- 
e ing in the Room when Mrs. Heath came to alarm her Mother of Lai 
« Altham's being ill; but the Manner of her knowing Mrs. Heath wis 
© by her Voice, Ty 

« The next Witneſs in behalf of the Proſecutor was Dr. Temmett. fe 
« ſwore that he was Phyſician to Lord Aitham ſeveral Years. He iwea'\ 
«© That Lord Altham came to his Lodging to acquaint him of the Ind.. 
e ſition of his Lady, and that he went along with my Lord to ſee her, and 
e found her very warm, and preſcribed jor her; but that afterwards ® 
% diſcovered by her all the Symptoms of Pregnancy, and that ſhe to 
<« him ſhe was gone three Months with Child. She faid ſhe was gs, 


{© Jar *till about two Months paſt, and thereupon he ordered ber a2 
| | Medicis* 
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| :þ Child, and that her Complexion was altered, as pregnant Wo- 
5 _ are,. He was aſked on the Croſs-Examination, — there 
&« was any infallible Rule to know a real from a falſe Conception. He 
« ſaid, the Colleges of Phyſicians of. Dublin, or Landon, or the Royal 
4 Fociety in London, could not as yet determine that Point; | 
„ Mullen Adoncrigfe. was the next Evidence. She ſwore, that Doctor 
1% [Falter recommended her as a Nurſe to Lady Albam. Fhat the met 
«him in Stafford:;fircet the Begining of, November or December - 1514. 
That the was three times at my Lady's Lodgings, that ſhe appeared as 
«& bis with Child as any Woman that had been gone fix or ſeven Months, 
« that-{he laid her Hands on her Belly near her Petticoat; though ſhe 
83 quite ſo critical as the Doctor was in bis Profeſſion, yet ſhe 
« ſeemed to know more of Lady Altham's Pregnancy than the Phyſician 
« knew. When ſhe was croſs-examined, ſhe ſaid, ſhe did not obſerve 
« any Child to move in her Belly; h 

« Mrs. Buſh was next examined. She ſaid, ſhe was acquainted wit 
« Lady Aitham, and faw her at New Roſs in February 1714, and that ſhe 
« ſcemed then to be with Child; and that ſhe was A for 
% Qucen Ame. That ſhe was introduced to her there, and in a Day or 
« two paid her a Viſit. She fays that ſhe ſaw her after the latter End of 
« June, to the beſt of her Recollection, without her big Belly. Therc 
« was nothing certain in her Teſtimony, and nothing material anni 
& from her Croſs- Examination; therefore, Gentlemen, I will not 
&« trouble you therewith. | | | | | 

& Alice B.tts ſwore, that ſhe wiſhed Lady Aitham Joy, and in November 
& 15r4, and after, had ſome Converſation with Mrs. Heath; and that ſhe 
« bed to joke with her about Lady iiham's being with Child, She ſaid, 
e that Lady Aitham appeared with Child, and that it was eaſy to be ſeen 
« that ſhe was with Child; that it was before or alter Chriftmas. 

i Maty Sutton ſwore; that the dined at Durmine, and toatted the Boy 
* + HR | 

„ As to van Thomas, and Martha Teran!, their Teſtimony was not 
te very material. You have it, Gentlemen, in your Notes. © 

« Anflace Toole ſaid, ſhe fitted a Gown on Lady Altbam, and that Mrs. 
% Heath was prefent. That ſhe ſaw the Child at R /, and made a Gown 
« for the Child, and ſaid that ſhe never had any Converſation with Lady 
4 hem about the Child. ; | 

© Anne Bennett ſaid, ſhe believed in her Heart, Lady Altham was with 
« Child, and that Lady Aitham looked very round. 

« Edward Howlett was the next Witneſs, who was examined after 
t Pennefti You have ſeen, Gentlemen, the mean Figure and Appear- 
« ance he made. He ſwore he fold Clouts to Mrs. Heath, for Lady A.- 
« tham's Lying-in. That on the Day of Separation of Lord and Lady 
© Altham, her F.adyſhip kified the Child in the Coach at parting. He ſaid 
« that this happened about ten or eleven o'Clock in the Morning. But 
« here, GeniJemen, I muſt take notice, that all the other Witneſſes 
« fay it was in the Afternoon Lady Aitham went from Dunmaine, the Day 


' & of the Separation; and herein contradict Howlett. 


« [t is of no Purpoſe to mention all the Crois-Examinations, therefore 
& T ſhall not repeat them to you. 

« Newton Rickets ſaid, that he made a ſmall Chair for a Child, but did 
tc not ſwear, that Lord and Lady Auham called him their Child, but that 
te they behaved to him as ſuch. I ſhall likewiſe not trouble you with 
« his Croſs-Examination. | 

&« Elizabeth D yle ſwore, that her Mother fell ill of a Fever, which 
« prevented her nurſing the Child. On her Croſs- examination ſhe ſaid, 
te that Madam Cole deſired her to go to Dunmaine laſt Summer to give an 
« Account of what ſhe could ſay, and that the was not at Dunmaine for 
© twelve Years before, 5 FR | 

James Sinnet ſwears, that he ſaw Lord and Lady Altham at his Fa- 


e ther's Houſe, and obſerved that Lady Altham was with Child, and 
e that the Child was afterwards at Dunmaine, and that Lord Altham had 


« ordered the Child to be brought to Table to be ſhewn to the Witneſs 


„and Mr. Ivory, as his Son and Heir, This Piece of Evidence is ſome- 


what extraordinary, that Lord Altham ſhould call his Son and Heir to 
« be ſhewn to him, and that he never ſaw the Child but once. 

& aries Fitzpatrick ſays, that he ſaw a Child in the Arms of a clean, 
&« orderly Woman, and that he took it to be Lord Altham's legitimate 
„Child; and the only Reaſon he gave for it was, that he believed Loid 
© hani had that Regard for him that he would not introduce his illegi- 
« tmate Child to him, and that, to the beſt of his Memory, he ſaw the 
« Child once before the Separation. But I muſt obſerve to you, Gentle- 
nen, that no Witneſs of Figure has been produced to ſatisfy you that 
„Lady A/tham miſcarried, or was brought-to-bed. 

* You have given great Attention, Gentlemen, to the Evidences of 
* both Parties, and you have them on your Memory, therefore in regard 
* it is {o late, at this Time I ſhall not trouble you farther with a Repe- 
* tition of them.“ 1 | 

Gentlemen, I fee you are all greatly fatigued ; I do not wonder at it, 
for | think we have ſat here without Refreſhment for near twenty-two 
Hours. You have heard the Evidence on both Sides, and ſeen the Witn-\- 
les, fo that it will be unneceſſary to take up more of your Time. I thall 
Cnly obſerve to you, that the Crime the 'T raverſer ſtands charged with is 
a Crime of a high Nature; the Conſequence of a Conviction is no leſs 
than to make her perpetually infamous, never to be believed after in a 
Court of Juſtice ; and therefore it is that Men of Honour will ſee, that 

vicence is clear and demonſtrative, before they will lay ſuch an Impu- 
lation by their Verdict on any body: You will, for this Reaſon, weigh 
ite Teſtimony on both Sides, and compare the Credit of the Witneſſes ; 
and if, on the whole, you ſhall believe that the Balance goes on behalf of 
e Crown. you will then find the Traverſer guilty; if, on the other Hand, 
the Teſtimony in favour of the Traverſer outweighs the Crown Evidence, 
is equal with Reſpect to Credit, even in that Caſe Juries rather incline 
to Mercy than otherwiſe ; ſo that, Gentlemen, you'll go together, and 
Vl wait for you till you pleaſe to return with your Verdict. 


Lerd Chief-Fuftice MakLAx. 
Gentlemen, 
y Brother has ſummed up and obſerved upon the Evidence, ſo far as 
has gone, as clearly and diſtinctly as poſible. 


| 8 
8 Jer Perjury. 
* Medicines: He further faie, he believed, that Lady Altbam was 
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beſides three new ones produced on the Reply, and no leſs than ſiſteen on 
the Part of the Traverſer. To repeat every thing they have ſaid would 
in this extraordinary Trial, „ vos | 
I ſhall only obſerve to you, that in a eriminal Caſe of this Nature, the 
Teftimony to convict any Perſon of ſo great and infamous an Offence, 
ought to be ſo full, clear and conſiſtent, that there can be no Room to 
doubt the Truth of what it is offered to prove. f 
Whether what you have heard on behalf of the Proſecutor, be ſuch of 
itſelf, conſidered without Regard to what has been given in Evidence for 
the Traverſer, you are the proper Tucger, | 17 
Though there are many Wi 


rations of my Lord or Lady Altham are not Evidence in this Cafe, 

The firſt Witneſs produced, Mrs; Cole, is a material Witneſs ; my 

Brother has fully repeated her Teſtimony ; I ſhall not add to his Obſerva- 
tions; ſhe ſwears to the "Miſcarriage, and there is no other Witnels 
brought to ſupport her Teſtimony, though two contradict her, 
The eleventh, Edmond Howlett, a Pedlat, is in fome meaſure a mate- 
rial Witneſs ; he ſwears that the Child was owned by Lady Aitham before 
Mrs. Heath, and a Ribband bought fot it by my Lady, and put on the 
Child by the Traverſer, and Diaper bought for it for Clouts, before it 
was born, by the Praverſer. You have ſeen and heard him, and are the 
beſt Judges how far he is to be credited, X | 

James. Fitzpatrick; the fifteenth, ſwears, though not fo fully, to the 
ſame Purpoſe, the publick owning of the Child ; and to this Purpoſe are 
thoſe who are produced to prove the Enquiry for a Nurſe, and the Child's 
being carried about by my Lord and Lady Altham. | 

Eleanor Murphy, the eighteenth, and Mary Doyle, the nineteenth Wit- 
nets, are both material, and ſwear poſitively, that they were preſent at the 
Birth of the Child; and Dennis Redmond, the ſeventeenth, produced, 
ſwears almoſt as fully to the ſame Purpoſe, though he does not ſwear him» 
{elf an Eye- witneſs of the Birth. | | 

Jean Laffen, the laſt produced by the Proſecutor, is a very poſitive 
and material Witneſs, if you credit her; ſhe dry-nurſed the Child in the 
Houſe with my Lord, ahd ſhe ſays, with my Lady too, where the Tra- 
verſer faw him every Day. As to all the nx they are only Evidences 
as to their Belief and Opinion, merely conjectural. 

Doctor Femmat, the Perſon of moſt Skill, told you, that neither he, 
nor the College of Phyſicians here; nor that in London, aſſiſted by the 
Royal Society, can diſtinguiſh between a falſe Conception and a real 
Pregnancy. = | | 

I taid the other Witneſſes were only to their Belief and Opinion; I 
muſt except Thomas Higginſon, who would have been a material Evidence, 
if his Memory did not fail him. 5 

Now, Gentlemen, if you believe Eleanor Murph, Mary Dayle, Dennis 
Reqmond, and Joan 11 you have ſufficient Evidence to convict the 
Traverſer, Mrs. Heath ; but if you ſhould not think them Perſons of Cre- 
dit, you have not ſufficient poſitive Evidence on which you can ground 
ſuch a Verdict. | y | 
| Three of theſe Witneſſes, Murphy, Doyle, and Redmond, ſwear to my 
Lady Aitham's being delivered of a Son, and ſwear it very poſitively, 

But if they fwear truly, this Child was born at Dunmaine, pat very 
near aller, in the latter End of April, or Beginning of May 1715 ; and 
chriſtened at Dunmaine by Mr. Llyd, a Clergyman of the Chutch of 
England, three, or four, or five Weeks after its Birth, and had for God- 
fathers and Godmother, Mr. Gif Mr. Anthony Colclough, and Mrs. Pi- 
got of Tyntern, who were all preſent: 

If there was no Child of my Lady Altham's born at the Place and Time 
they poſitively ſwear to, nor chriſtened there, they are; I mean all theſe 
three Witneſſes, directly perjured. 

Now, it my Lady Altham wasat Wexford Aſſizes at that time, ſhe 
could not be delivered of a Child at Dunmaine. If Mr. Cliffe and Mrs. 
Pigot were, one in Dublin, and the other in the County of Tipperary, 
from the latter End of April till fix Weeks after Eafter, they could not 
poſſibly ſtand in Perſon as Goſlips to a Child of my Lady Altham's, 
chriſtened at Dunmaine in three, or four, or five Weeks after it was born. 

Obſerve, Gentlemen, that it appears by the Almanack, that Eaſter 
Day in the Year 1715, fell on the 17th of April; the great Eclipſe of 
the Sun happened on the 22d of April; King George the Firſt's Birth— 
day, the 28th of May, was on a Saturday. On that Birth-day my Lady 
Alcham was in Dublin, The Spring Aſſizes of J/:xford began on Eafter- 
Eve that Year. My Lady Aitham is ſworn to have been there. 


of WVexfird in 1715, if the Matter ſhould ſtand doubtful ; becauſe, tho? 
three Witneiles of Credit have ſworn ſhe was, yet Mr. Mafter/on and Mr. 
Cafar Cilclough twear they did not fee her there; yet it is impoſſible that 
Mrs. Pigot and Mr. Cl:Fe could be at a Chriſtening at Dunmaine, when 
they were at many Miles Diſtance at the time that Chriſtening was, if 
there were ever any ſuch T hing, 


Mr. Cle is proved by the Records of the Court of Exchequer to have 


been in Dublin. 


And Mrs. Piget, by a Witneſs, (who, if ſhe ſwears the Truth, cannot 
be miſtaken) to have been at Mr. Hunt's in the County of Tipperary, 

I mult obſerve to you, that Mr. Arthur Buſh, the third and laſt Wit- 
neſs produced by the Proſecutors on their Reply, ſwears only to diſcredit 
Edmond Bourke the Poſtillion, a Witneſs on behalf of the Traverſer. 

If you believe the Traverſer's Witneſſes, particularly Mrs. Giffard, 
Mary Sctwright, and Sarah J/ezedon, my Lady never was brought-to-bed 
at Dunmaine ; and conſequently Joan Laffan, who ſwears that ſhe had 
this Child put into her Hands by my Lord and Lady Altham, and that ſhe 
dry-nurſed it at Dunmaine, and all the reſt of the poſitive Witneſſes tor 
the Proſecutor, are not in the leaſt to be credited. 

: You, Gentlemen, are Judges of the Fact; *tis your Buſineſs to weigh 
the Teſtimony on both Sides, and, as you find one or other deſerve 
Credit, to find the Priſoner Guilty, or acquit her, 


At Half-an-hour after four o Cloct the Fury left the Box, and after twenty 
Minutes Stay, returned with their Verdit? for the Traverſer, Not 


Guilty, 
XXVIII. Tne 


3 (326) 


There have been Twenty five examined on behalf of the Proſecutor, 


be endleſs, and almoſt impoſſible, conſidering the Time already taken up 


itneſſes for the Crown, there are few mate- 
rial ones; and it has been obſerved to you alteady, that the bare Decla- 


Now, as to my Lady Altham's being or not being at the Spring Aſſizes 
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the Right Honourable. Nobert Millimot, Elo. 
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D Honors the Lord Chief Juſtice Zee, the Honourable: Mr. Baron Reynolds, Mr. n 

. Urlni Recorder, and others his Majeſty's Juſtices of Oyer and Terminer for the City of Londen: 
and Juſtices of Gaol Delivery of Meugate, holden at the e, for the 1 I end Couny 
of 1. e the 2 135 14 and 122 of Oftober 1743. | 
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Lord Mayor of the City of London, the Right 


| - Counſel for the Priſoner. 
Mr. 


big Mr. Serjeant Wynne... afterwards Sir Richard) Lloyd. 

| r. Moreton, alterwards Recorder of London, | | Mr. (afterwards Mr. Baron) 50 

Mr. Erſctine. * N | Mr. Hume Campbell. jet + a 1 
F Mr, Purcas. Mr. Hatſell. 


Lat CHETWYND was de at Cen Le for the 
Murder of Thimas Ricketts. 
ER He was likewiſe indicted on the Statute of Stabbing by the 
Name of William Chetwynd, of the Pariſh of St. Ann, Weflminfler, in the 
County of Middleſex, Gent. for that he not _— God before his Eyes, &c. 
on thef26th Day of September; in the 17th Year of his Maj eſty's Reign, with 
Force and Arms, in the ſaid Pariſh, and the faid Code in and upon 
Thomas Rickett:, in the Peace of God, and our Lord the King, then and 
there being, feloniouſſy did make an Aſſault; and with a certain Knife 
m ade of Iron and Steed, of the Value of Sir-pence, which he, the ſaid 
William Chitwynd, then and there had, and held in his left Hand; him, 
the ſaid Thomas Ricketts, in and upon the right Side of the Belly of him 
the ſaid Thomas, below the Navel of him the ſaid Thomas, then and- there 
feloniouſly,. and in the Fury of his Mind did ſtrike and ſtab (he the ſaid 
Thomas Ricketts then and there not having any Weapon drawn, nor the 
ſaid Thomas Ricketts then and there having firſt ſtricken the ſaid William 
Chetwynd), and that the ſaid William Chetwynd, with the Knife a „eee. 
did then and there give to the ſaid Themas Ricketts in and upon the right 
Side of the Belly of him, the ſaid Themas, below the Navel of him, the 
ſaid Thomas, one mortal Wound, of the Breadth of half an Inch, and of 
the Depth of three Inches, of which mortal Wound the ſaid Thomar, at 
the Pariſh aforeſaid, and County aforeſaid, from the ſaid 26th Day of 
September until the 29th of the ſaid Month of September, did languith, and 
Janguiſhing did Jive; upon which ſaid 2gth Day of September, the afore- 
ſaid Thomas Ricketts, in the ſaid Pariſh, and the ſaid County, of the ſaid 
mortal Wound did die; and ſo the Jurors aforeſaid do ſay, that the afore- 
faid William Chetwynd the aforeſaid Thomas Ricketts feloniouſly, and in the 
Fury of his Mind, did kill and lay, againſt the Peace of our Lord the 
King, his Crown and Dignity. . 

He was a third Time indicted on the Coroner's ee ee for felo- 
niouſly ſlayi ing the ſaid Thomas Ricketts. | 


Middleſex Jury. 
Allen Evans, Benjamin Ingram, John Archambo. 
Samuil Bowler. Jacob Lebat. Benjamin Tickner. 
Charles Carliten. onathan Alderton. John Holmes. 
Francis How: Peter Archambo. Thomas Hogg. 


The Counſel for the Priſoner defi RP that as the Priſoner had the Miſ- 
fortune to be extremely deaf, he might. have the Liberty of ſtanding at the 
Inner Bar; which the Court readily granted. 

The Counſel for the Proſecution having opened the ſeveral Indict- 
ments, and ſet forth the Circumſtances relating to the Fact, they pro- 
. to examine their Witneſſes. 


Mafter WILLIAM HAMILTON ſworn, 


Counſel. I think you are one of the young Gentlemen who boarded at 
Mr. Clare's Academy in Soho-Square *—— A. Hamilton. Yes, I am, 
Was you boarded there laſt September? — A. Yes. . 

Was the Priſoner at the Bar at beard there then? H. Yes. 

9. Do you remember one Mr. Thomas Ricketts being there ? 

Yes, | was preſent when the Priſoner and Mr. Ricketts were together 
in the Room. 

9, What Time was it ?—. It was on the 26th of September. 

© Who was in the Room when you went in? 

There was one Samuel Malcher, Thomas Ricketts, and Mr. Chetwyrd ; 
they were the only Perſons in the Room. 

©, What was the Converſation turning upon? What were they talking 
abour; when you came into the Room ? 

A. Mr. Chetwynd had got ſome Cake, and Mr. Thomas Ricketts deſired 
Mr. Chetwynd to give him a Piece of his Cake; Chetwynd denied it him; 
I uſed him for 4 and he likewiſe denied it me. 

. What happened then ? 

. Hannah Hum _— came into the Room about that Time, Mr. 
Chetrynd took the Cake, and cut a Piece off, and laid the Piece upon the 
Bureau, and locked the other up; with that Mr. Rictetts came and took 
the Piece of Cake off the Bureau ; Mr. Chetwynd aſked him for it; and 
Mr. Ricketts laughing, went up to the Maid, and told her, he had taken 
a Piece of Mr. Chetwynd's Cake; with that, Mr. Chetwynd came up to 
him, and demanded it of him again. h 

Did Mr. Ricketts deliver it to him again !—4. No. 

S. Did Mr. Rrcketts refuie to deliver it! 

A. Mr. Rick#eits did not refuſe to deliver it. 

. What Anſwer did Mr. Ricketts give Mr. | Chetwynd, when he aſked 


him "$6 the Cake again ? 
A. He gave him no Anſwer, but continued la 


hi} ng. 


D. You mean he was laughing with you, not augbing at the Priſoner. | 


| 


bid that I ſhould do otherwiſe) Mr. Chetwynd did not refuſe to give 272 
the Cake to Mr. Ricketts ? 


lau phingly told the Maid he had got it? 


happened ?!—F. Yes, he did. 
to keep the Cake from him ?—A. I did not obſerve that. 


were not all good Friends? 


6M 
you mhatpgr Mr. Chetuynd did not give Mr. Ricketts a Piece that Mar 
in 


Mr. Stracey, afterwards Recorder of Leas 


Priſoner's Counſel. That is nice indeed! | 
 Profecuter's Counſel, What happened next after this? Ns 
Hamilton. After Mr. Chetwynd demanded the Cake, and Mr. Rictem 
giving him no Anſwer, he ſtruck him immediately with the Knife, which 
he had in his Hand. 
2. Was it back-handed 3 It was back-handed. 
Fury. I deſire he may ſpeak a little louder; Was Ricketts behind hin 
when he ſtruck him with the Knife? _ 
io 15 8 Ricketts” $. Side was to Mr. Chetiuynd s. He was fanding by 
is Side. 
How near were you to them —4 Not very near. 
. Where did you ſtand ?—A. I ftood a little Way before them. 


7 Where was this Blow given? 8 

; Juſt here about upon the Side ( pointing ” the right Side of the 2 
abb s 
I Did you ſee him pull the Knife out? afte 

I did. not ſee him pull it out. 83 9 4 
How do you know it was a Knife that he ſtruck him with? the | 


. Becauſe it was the ſame Knife that he cut the Cake with, 
W hat followed upon that ? 

Mr. Ricketts. cried out he was afraid he was tabbed, 
„Did Mr. Ricketts fall down ? 


2 


. No; he laid his Hand upon his Side, a ſaid he was Aabbed, Y, 
D. What Sort of a Room is it ?-. It is a pretty large Room. A. 
©, What Part of the Room did the Scrutoire ſtand in ? | nate 
A. It ſtood in the Corner of the Room by the Window ; the Window > 

and the Scrutoire were on the ſame Side. 

. What Kind of a Knife was this ? Co1 

It was a Sort of a French Knife. Con 
55 Was ita Penknife ? or what Knife was it? Ma 

It was a pretty large Knife. beſide 
8 Was it a Claſp Knife ?: — . Yes. Cou 

Did you ſee Chetwynd cut the Piece of Cake ?——A. No. ml 


Court. Did you ſee the Deceaſed take it away ?---A. Yes. 
I; Did Chetwynd ſee him take it away -A. I cannot tell that. 
e Counſ: el for the Proſecution having done with this Wi neſs, he tas txas 


mined on Chu of the Priſoner. 
Priſoner”s 5 Mr. Hamilton, if I underſtand you right, the Deces- ; 
ſed and you aſked Mr. Chetwynd for a Piece of Cake, and betwynd refuſed uite { 
it ?--- Hamilton. Yes. TL 
2. So he was not willing to give either of you any 5 No, he was not. ; I 
5 I think you ſaid Mr. Chetwynd took the Knife out of his Pocket! R; 1 
I ſaid he cut a Piece of Cake; I did not ſay he took the Knife out 7 \ 
of his Pocket. N 
I think it was a Cake that they call a Simnel; was it not ? S * 
. Yes, it was. * 
9. I think they are very hard, with a Cruſt on the Outſide, and diff- 9. V 
cult to be cut ?—F. It was pretty hard. 7 2. H 
Df. Then that may poſſibly require more Strength than he had in one end th 
Hand, to cut it; he cut it down did not he ? 

A. 1 did not lee him cut it. Counſe 
55 You ſaid he took his Knife and cut it? you not? 
Yes he did cut it. 9, W 

9. Then tell me whether or no (I am ſure I will do fairly, God 9 


A. Ves, he did refuſe it. 
Who did he cut the Cake for? was it not for himſelf ? 
I believe it was. 
9. Then he did not cut it for any body elſe; I think you ſaid, be 
I 
And upon that Mr. Chetwznd demanded it from him again, and be 


laughed, but did not deliver it? 


A. He made him no Anſwer, but did not deliver it. 
29. Did he aſk him to give it him again before this unhappy Accident 


Q. Pray tell nie whether he did not beſides his Laughing, endeavour 


Q: Pleaſe to tell me, whether, as you were School-fellows e 
A. Yes, we were. 
Which of the two was biggelt ? 

Ricketts was larger than Che: wynd. 

I am obliged to the Gentlemen on the other Side, for inrimatin 
r. Chetwynd gave Mr. Ricketts a Piece of Cake before; I would 


7 


A. I heard he did. 


8 How long was that before this Thing happened ? 41 
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immediately upon it?. Really, I do not know. 


fof you young Gentlemen do not carry the 
71 1 beard ſo; it was a Knife that plays had: 
J And 1 ſuppoſe many of you had ſuch nives ? 
I cannot tell, as to that, Sir. 


e no more Queſtions to aſk you. | 
1 Can you recollect, how theſe young Gentlemen lived together, 
whether there was any IIl-will between them, or whether they lived in a 
friendly Manner: | =. 
Hamilton. I think they lived as the other Scholars did. 
Cart. Do you apprehend there was any Malice between them? 
Hamilton. Fives knew of any Malice between them. 
Court. How did the Pads Gentleman behaye after he had given that 
Wound ? — Hamilton. I did not ſee him afterwards. I 


| Maſter SAMUEL MALCHER ſworn. 
Gurt. How old are you ?---Malcher. I am thirteen next January. 


The Court aſked Matcher what he thought would become of him, if he 


did not ſpeak the Truth? To which he replied, he ſhould be unhappy 
ererlaſfingly- | . 5 | 

Court. Were you preſent at this unhappy Affair ?- Malcher. Ves. 

Caunſel. Then give us an Account of what you heard, and what you ſaw. 

A. Mr. Ricketts aſked Mr. Chetwynd for a Piece of his Cake, and Mr. 
Chetwynd gave him a Piece; he aſked him for another Piece, and he te- 

ſed it him. 

" How long was that after he had given him the firſt Piece? 

L 7 It was about a Quarter of an Hour; and after he had refuſed it him, 
he went out of the Room, with the Cake under his Arm, and then came 
into the Room again, | 

9, What Room was it? | 

J It was the Room where Mr. Chetwynd lay; 


=” = 


after his refuſing him the Cake? | 
4. He did not go into any Room; he only went out of the Room to 
the Head of the Stair-caſe, and then came in again. 
), Did he open the Bureau then, or was it open before ? 
' I cannot juſtly recollect that. 
. You ſay he had the Cake with him ?--- 4. Ves. 
What did he cut it upon?=-- 4. He cut it upon the Bureau. 
. You ſay he cut a Piece, what did he do with it? 
A. He laid it down upon the Bureau, and Ricketts came and took it--- 
| ſnatched it away. 3 1 
. Did Chet e him take it away 
ny 7 I cannot Ml hacker he did or > | 
Court, How did Chetwynd ſtand ?-- Aalcher. He had his Back to Ricketts. 
Court, Where did the Cake lie? 1 
Malcher. The Cake was before Chetwynd, and Ricketts put his Hand 
beſide him, and took it away, and then he went to the Window, 
Counſel, Where did he carry it? 
Maicher, He went to the ſecond Window with it, 
9. How far was that from the Bureau ?---. I believe about a Yard. 
9, What did he do after that? A. Mr. Chetwynd came and ſtabbed him. 
9, In how long Time was that after he took the Cake? 
. I believe it was a Minute. 
9. Was it fo long as a Minute ?---. I do not know whether it was 
quite ſo long as a Minute, or not, it was but a very little Time. 
Did Chztroynd aſk for his Cake ?--- 4. I was not near enough to hear 
it; 1 was at my Box, at the other End of the Room. 
2. Is it a ſmall Room? -A. It is not a very large Room, 
55 What happened after that! 
Mr. Ricketts told the Maid he was ſtabbed, and then he went down Stairs, 
9. Was Hannah Hunphreys in the Room ?---A. Yes. 
9. What did ſhe ſay ?---4. She ſaid, he was ſtabbed. 
9. What was ſaid or done afterwards ?--- 4. Really I do not know. 
©. Had Ricketts any thing in his Hand ?--- 4. He bad nothing in his 
Hund that I faw; nor ſaid any thing to provoke him, as I heard. 
[ Creſs-Examination by the Priſoner's Counſel. ] 
Counſel, You was preſent at the Beginning of this TranſaQtion, was 
you not? - Malcber. Ves. i 
9. Was you preſent before Mr. Hamilton came up ?—A. Yes, Sir. 
L. When Mr. Ricketts had the Piece of Cake given him, that was be- 
fore Mr. Hamilton came up, was it not ? 
4. Mr. Hamilton did uot ſee him give it him. 
P They were good Friends before this, were they not ? 
think ſo, they uſed to be ſo. 
9. When Ricketts aſked him for the ſecond Piece of Cake, was not 
he teazing of him ? 
4. No, he teazed him about the firſt; and then he went out of the 
and be I Room, and Ricketts followed him. 
2. You ſay, Mr. Chetwynd carried the Cake under his Arm out of the 
oom, and Ricketts followed him; and then Chetuynd came into the Room 


.ccicent gain, and Ricketts followed him ſtill, did not he ?---A. Yes. 
1 hen he came to his Bureau, Ricketts following of him ſtill? 
ea 


Ves; and then I ſaw Mr. Ricketts take the Piece of Cake up, which 
Mr. Chetwynd had laid upon his Bureau. | 
5 Then Mr. Chetwyrd turned about to aſk for his Cake again ? 
did not hear him aſk for it. 
He went after him, did not he ?- AH. Yes. 
YL. Was it not for his Cake?---A. I cannot tell. 
Did Ricketts ſhove him?---A. Not that I ſaw. 
p When Ricketts took the Cake from Chetwynd, had Chetwynd his 
towards him? -A. Ves. 
Did Ricketts reach over his Shoulder, or take it under his Arm? 
He went under his Arm, and took the Cake. 
id he touch him ?---A. I cannot tell that. ; 
: You ſay immediately upon that he went to the Window, how far 


VS that from the Bureau 4. About a Yard or two, | 
Vos, IX | 


o 
. 


| ] am obliged to Fs for the Candout you have uſed in your Evidence; 


What Room did he go into, when he went out of his own Room, 
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300 . or the Murder of Mr. Thomas Ricketts. 

+ 1 do not Know how Torig it was: This happened about one o'Clock. | 

9. When this unfortunate thing happened, what did Mr. Chetwynd ſay 
" 1 think, Sir, you were telling the Court of a French Knife; I own. 


1 do not kaow what they are; but the Queſtion I | aſk you, is «do 
nives in your rockets 


2 L 
* * Va 


N 


| 9. Pray, now, when Chetwynd went to tut the Cake (you were there 
all the while); did Ricketts offer to aſſiſt him in it, did he offer to lend him 
a Knife? --. Yes, he did; and had it opel. ) 
What did Chetwynd fay then? 
. Chetwynd ſaid, he had a Knife of his owni 
py Pray, had Ricketts a Knife in his Hand 1 
A. Ves, he had a Knife, and offered to lend it Mr. Cbeitynd. | 
Proſecutor's Counſel. I ſhould be glad to know whether he did not put that 
Knife into his Pocket again Ynn Aach. I do not know that he did. 
_ L, Here is a Queſtion miſunderſtood I believe; did the Knife that you 
ſpeak of belong to Mr. Chetwynd; ot to Mr. Ricketts? 5 
A. The Knife belonged to Mr. Ricketts. . | 
. Priſoner's Counſel. That is a fair Anſwer to the Queſtion, . 
Court. Ricketts's Knife was opened before Chetwynd's z were both the 
Knives open at the Time this unhappy Accident happened! | 
Malcher. Mr. Chetwynd's Knife was not opened when Mr. Ricketts of- 
fered him his Knife; but he refuſed it, and faid he had one of his own. 
Court. Was Ricketts's Knife open then? - Matcher. Yes. 
Court, Were they both open when the Accident happened ? : 
. Malcher. No, Ricketti's was claſped, and put into his Pocket; on Mr: 
Chetwynd'srefufing it, and before the Cake was cut and put upon the Bureaus 
Court. Then you ſaw him claſp his Knife when Chetwynd refuſed it, and 
put it into his Pocket ?- Malcher. Yes. 
Court. And this was before this Wound was given?--- Malther. Yes. 


— 


Bureau ?--- Malcher. Yes, it was. 
Hannan HUMPHREYS ſworn. + | 8 

Counſel. Pray give us an Account what you know of this unhappy Affair. 

Humphreys. Ihe young Gentlemen were in the Dining-room, and I was 
in the next Room; I heard a Noiſe, upon which I went into the Dining- 
room and aſked them what they did there, and what was the matter they 
were not in their own Rooms; Mr. Ricketts made Anſwer, that he wanted 
a Piece of Cake of Mr. Chetwynd; I ſaid to Mr. Ricketts, Have not you 
had a Piece? He ſaid No, and ſmiled, 1 looked at Mr. Ricketts, and ſaid, 
| believed he had had ſome, for he had ſome Crumbs of Cake upon his 
Lips; Mr. Ricketts ſmiled again, and ſaid, he wanted another Piece, or a 
bigger Piece, | | 

2. Where was Mr. Chetwynd then? 

A. Mr. Chetwynd at that Time was at his own Bureau, cutting his Cake. 

V How far was Mr. Ricketts off the Bureau! 

He was as near as I can gueſs about two Yards from the Bureau; 

Mr. Ricketts went up to the Bureau to Mr, Chetwynd, and Mr. Chetwynd 


lifts up his Arms, and fays, Don't, Mr. Ricketts; and Mr. Ricketts then 
took the Cake, 


aurt. Mentionin what Manner he took it. 


Humphreys. I think, to the beſt of my Knowledge, it was over Mf. Chets 
wynd's Shoulder. 


| Counſel. Where did you ſtand at that Time ? | 

Humphreys. I ſtood at the Corner of the middle Window, and Mr. 
Ricketts almoſt faced me, not quite, but was a little ſideways of me. 

Court. Had Mr. Ricketts the Cake in his Hand ? | 

Humphreys. He had the Cake in his Hand, 
| Ceurt. How far were you off the Bureau then? | 

Humphreys. 1 was then from the Bureau about three Yards, and Mr, 
Ricketts came up to me, and ſaid, Hannah, 1 have got ſome Cake. (| had 
a Stocking in my Hand which I was darning.) Upon Mr. Kictetts's lays 
ing be had got fome Cake, Mr. Chetwynd came trom his Bureau to my 
Right-hand, and in a very ſhort time Mr. Ritketts ſaid, Hannah, Mr. 
| Chetwynd has ftabbed me. I looked at him, 

Proſecutor's Counſel. Did you fee Mr. Chetwynd come from the Bureau! 
Humphreys. Yes. | | | | 

Where did Mr Ricketts ſtand ?- A. Mr. Ricketts ſtood juſt by me. 
Now tell us whether you ſaw this Stab given ?-- 4. I did not ſee it given. 
2. Did you obſerve that Mr. Ricketts had any Thing in his Hand? 

A. He had nothing in his Hand but a Bit of Cake. 
I Did you obſerve that Mr. Ricketts had ſtruck Mr. Chetwynd ? 

. No, he had not ſtruck him, and was not ſeemingly in any Anger, 
Q. You ſay that at this Time Mr. Chetwynd came up and ſtabbed Mr. 
Ricketts ? | ; 

Priſoner's Counſel. No, that is not right. 

Court. She ſaid Mr. Ricketts told her fo. 

Priſ.ner's Counſel. 1 do not doubt your Candour, but you are miſtaken 
in the Evidence; repeat it ; ws 

Humphreys. I ſaw Mr. Ricketts come from the Scrutore, and he ſaid, 
| Mr. Chetwynd has ſtabbed me. Says I, Mr. R 
Ricketts had put his Hand to his Side: I bid him take his Hand away, and 
then I ſaw a little Blood; Mr. Chetwynrd, ſaid I, you have done very well. 
Mr. Chetwynd ſaid, Hannah, if I have hurt him, I am ſorry for it. 
Preſecutor's Counſel, Did you obſerve who were in the Room? 
Humphreys. I ſaw Mr. Hamilton, Mr. Ricketts, and Mr. Cherwynd, 
Court. Did you hear Chetwynd aſk Ricketts for his Piece of Cake? 
Humphreys. I did not hear him. 

Counſel. What became of Mr. Chetwynd after that ? where did he go? 
Humphreys. He went out of the Room. 
5 How long did he continue in tbe Houſe? 

Ile continued in the Houſe till Tueſliy Morning. 

2. That was the next Morning; did he give any Notice of his going 
away ?---A. I cannot tell that. | py 

[Ong for the Priſoner on the Crrfs- Examination. 
Counſel. Tell us where this Room was, where you heard the Noiſe be- 
fore you went to them. Humphreys. It was on the fame Floor, 
I: Did you hear any Ruſtling of Feet, or only their Tongues ? 

It was only their Tongnes ; it is my cuſtomary Way when [ hear 
any Noiſe among the young Gentlemen to 'go to them, in order to per- 
ſuade them to be quiet, 

Where was Mr. Chetwynd when you came into the Room? 

Mr. Chetwynd was at his Bureau, and Mr. Ricketts was ſtanding in 
the Room, and he ſaid he wanted a Piece of Cake of Mr. Chew nd, 
„Was this Mr. Riucketts's Room? 

No, Mr. Ricketts bad a Room up another Pair of Stairs. 

2. Then he was got into Mr. Chetwynd's Room, which was the Oc- 


L 


caſion of your aſking bim what he did there ? 
3 * A. Ves, 


Preſecutor's Counſel. Was it before the Cake was cut and laid upon the 


icketts, you joke. Mr. 
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A4. Yes, it was the Room where Mr. Chetwynd lay; he had not 2 
: een "oy 313 4% : 


Nom to himſel7f. 


Was chere any Converſation about the Cake, or any aſking for 
81 an anner 


Cake before you went into the Room? 


. I do not know, he only ſaid he wanted another Piece of Mr. Cu- 


e. Was Mr. Chetwynd's Back toward you ?——#. Les. 


. Then conſequently' it muſt be to Mr. Ricketts ? W 


. Ves. Mr. Chitwynd put out his Arms a little to keep 
/\ ketis from the Cake. It was but a very little Way thus, n 
I 
| 87.7 


-. Artns alittle from his Body, and raiſing them up, and Mr, Chetwy 
Don't, Mr. N i $99 fore 50 K 


0. Did you obſerve Mr. Ricketts then offer to take the Cake, or. to 


touch Mr, Chetwynd? | E 
A. L only. obſerved him to take the Cake. 


S. But did you fee him touch him .I. I did not ſee him touch him. 
28. That is very odd, becauſe putting out his Arm, and ſaying Don't, | 


* ſhews as if he had done ſomething. | | 
A. He might touch his Cloaths, when he took away the Cake, 

„Was not he taller than My. Ghetwynd?® 
A. He was a great deal taller than Mr, Chetwynd, he 
Heighth reach over Mr. Chettuynd, and take the Cake. 


uo 


touching him? | - „ . 
J. Over his Shoulder he might do it without touching him. 
. Did he take the Cake over his Shoulder or over his Head ? 
I think it was over his Shoulder. n 


S8. Did not Mr. Rictetis laugh when he had got the Cake? 


I. Mr. Ricketts came away laughing, and ſaid, he had got a Bit more 


Cake. | 


2. Was there any Motion or Action between them before this T hing 


happened: 4. There was not any Motion or Action at all that 
' faw before this happened. 201 Pf ee T4 

©. Did you ſtand facing the Bureau) 

H "The Bureau was behind my Back, and Mr. Ricketts ſtood facing 
me, as 1 ſtood ſideways to the Window, with my Work in my Hand, 
and Mr. Chetwynd was by my right Hand, we all three in a Manner 
touched one another. 

D. How could this be done without your ſeeing it? 

I did not ſee it done. ; 

D. And then the firſt Thing you heard was, that he was ſtabbed ? 
That was what Mr. Ricketts ſaid. A | 

D. And you at that Time did not believe it? | 
A. No, I did not believe it; for when Mr. Ricketts ſaid he was ſtabbed, 
1 lifted my Eyes off my Work, and ſaid, Mr, Ricketts, you joke. 

S8. Was there any Blow given? -A. I believe there was no Blow; 
I did not ſee any; I did not at firſt believe that there was a Wound. 

D. As you did not believe it, it is plain that Mr. Chetwynd did not be- 
lieve it; for he ſaid, /I have hurt Mr. Ricketts, I am ſorry for it, Did 
he look to have Anger in his Countenance ? 5685 

A. No; he looked with Concern; and ſaid, Hannah, I have hurt 

Ar. Ricketts, I am ſorry for it. | 

ne vo? Mr. Bzzsrax LON ſworn. 

Profecutor's Counſel, Pray, Mr. Long, inform the Court what Diſcourſe 


* ? 


paſſed between you and the Deceaſed, after he had received the Wound. 


Mr. Long. I came to Town on Monday Night, the-26th of September, 
and found a Letter from Mr. Clare; wherein he acquainted me, that Mr. 
Ricketts had met with an untoward Accident, and had received a Wound 
from a young Gentleman in the Houſe, but that he thought there was 
then no Danger ; this Letter having been wrote in the Morning, I en- 
quired if there had been any ſubſequent Meſſage from Mr. Clare; I was 
told there had not: I did not go to Mr. Ricketts that Night, not thinking 
there was any Occaſion for ſo doing; but in the Morning, I determined 
to take the Advice of Mr. St. Hill, who being a Gentleman very eminent 

in his Profeſſion, we always take his Opinion, when any Accident hap- 
pens to the young Gentlemen under aur Care: I wrote a Letter to him, 
and deſired he would meet me at the Academy that Day ¶ that was on 76 
day], which he did; and I found there Mr. Sbipton and Mr. Middleton, 
who had likewiſe been- called in;- theſe three Gentlemen, with Mr. Mac 
'Crllock, the Surgeon of the Houſe, viewed Mr. Ricketts's Wound, and 
thought him in very great Danger; they continued attending him till 
Thur/day. Morning the 29th, when he diem. 
. What Account did Mr. Ricketts give you of the Occaſion of this 
Aceidem? ©» | | i 3 
. Mr. Ricketts told me, that on the Monday, about Noon, he was ſent 
to call Mr. Chetwynd to fence, and found him in the Dining- Room, with 
a Cake, of which he aſked him for a Piece, which he gave him; that he 
then aſked Mr. Chetwynd for another Piece, which he refuſed; and cut a 
Piece of the Cake, and laid it upon his Bureau, which ſtood at the End 
of the Room; Mr. Ricketts, to teaze Mr. Chetwynd, for having refuſed 
him, (but without any Intention of cating or keeping it) took up the 
Piece of Cake, carried it to the middle Window, and ſaid to a Maid, who 
ſtood there, Hannah, I have got a Piece of Cake; and he ſaid that Mr. 
Obettoynd followed him, and immediately ſtabbed him in the Belly. 
A e. Coun. You ſaid, you came to Town that Monday, did you ſee 
Mr. Ricketts that Day:? | 
Mr. Long. I came to Town that Monday Night, and found!a Letter 
from Mr. Clare; I did not ſee Mr. Ricketts that Day; for 1 did not ap- 
prehend there was ſo much Danger, as I afterwards found there was. 
ky 2; How many Surgeons had you ? | 
© There were four Surgeons; three were called in; and there was 
Mr. Mac Culloct, the Surgeon of the Houſe. | 3 
. I ſhould be glad to know, whether Mr. Ricketts gave any Account 
to youof any Paſſage that happened immediately after the taking of the Cake? 
J. He ſaid, that after he had taken the Piece of Cake, he carried it to 
the middle Window, where the Maid ſtood; and ſaid, Hannab, I have get 
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might for his dition you found 5 Deceaſed. 


Could he take it over his Shoulder, or over his Head without | 


| ſwelled, yet his Pain croſs the upper Part of it was more ſevere, and at 


to ſay the Law could imply any thing contrary to what is plainly proved- 


in me to kill the Party, not fo in the Parent or Huſband. 
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5 Did you. af bim in what Manner he had lived with this vu, 
oS ay riſonen whether 1. not live in Friendſhip Tor 
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| Gentleman t| * 
. He faid, he never had had any Quarrel with him; and 1 have Nez 
\ ſon to think it to be true, becauſe Mr, Ricketts was a Lad of a remarkay, 
TTT 0 6 = 
|". $: Didhyou aſk him any ehing farther? oo 
. Mr, Ricketts was generally, when I ſaw him, in ſuch extreme N. 
ment, that I did not care to trouble him with too many Queſtions. 
4 F id not he tell you he forgave him ? 141 
J. He did ſay ad be forgave him. 
"Pre e Call Mr. St. Hill, AY IUOY hls vhs 
| Priſoner's Counſel: There is no Occaſion for it. f 
42 N Counſel,” The Jury muſt have Satisfaction; that the Won 
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was the Occaſion of his Death. | 
+ 15-4091 229100 Pave T7; Hitt Twern. 
|" Proſecutors Counſel. Pray, Sir, give the Court an Account in what Cap: 
Me. S. Hill.” On Tieſday the 27th of laſt Month I received a Lets 
from Meſſ. Drake and Long, defiring me to go to Mr. Clare's Academy in 
Soho-Syware, to fee a young Gentleman that they had the Care of, whe the 
Day before had been acxidentally wounded : I met there Mr. Shipton, 11 
Middleton, and Mr. Mac Cullick ; and by Mr. Mac Cullock's Account of 
the Wound, who firſt dreſſed him, and the Symptoms that attended i 
we had too much Reaſon to fear that it had penetrated into the Cavityof 
the Belly, and that fome of the Viſcera wete wounded ; for his Belly was 
much ſwelled, and croſs the upper Part of it ſo very painful, as to depriyg 
him of all Reſt, and his Pulſe was extremely quick, and contractel. 
The next Day we met again he had had a very unquiet Night; his Pulle 
was extremely quick and low; and though his Belly was not fo much 


tended with a continual Hickup, and frequent bitious Vomitings. 
. Pray, Sir, inform us, whether you think that Wound was. the 
Occaſion of his Death? what Depth was the Wound of ? 4 
A. It is not eaſy to know the Depth of a Wound after it has penett- 
ted into the Cavity of the Belly: But, upon the whole, I think we haue 
given our Opinon in ſuch a . that Nobody will doubt, but tha 
the Wound was the Occaſton of his Death. ende 
85 Then you do think that Wound to be the Occafion of his Death 
I do think it to be the Occaſion of his Death. 1 
In what Part was the Wound given ?—— A. It was on the right R 
Side of the Belly, two Inches obliquely below the Navel. * 
[A Piece of the Blade of the Knife was produced, whith was about thru 
Inches long, and ſharp at the ny | 7 
| Counſel to Humphreys. Did you ſee the Knife in Mr. Chetwynd's Hand? 
Humphreys. Les. 185 
D What kind of a Knife was it? 
It was a Knife with a long Handle. 
I Was it a 75 ? | 
It was ſuch a Blade as this; this is but a Piece of it. 
O. It is a French Couteau, | 60 0 
e Counſel. It is no ſuch thing, it is only a common Frenth 
nite, | h | 


FEISE  ]: Foes prone i=Ss modtizdiL 2 


Mr. PETER Mac Cvuiilock ſworn. 


Counſel, Mr. Mac Cullock, pray, give an Account how you found the 
Deceaſed, | R 
Mr. Mac Culloct. I was called at half an Hour after One, on the Mu- 
day, to go to Mr. Clare's; when I came there, I aſked to ſee the Knie, 
and the Knife was produced. | 51 
V Was it produced broke ? 

Fes, it was produced to me then broke, as it is now. I probed 
the Wound; but did not find at that Time, that it had penetrated. into 
the ny of the Belly; the Deceaſcd's Pulſe was extremely Iow, but! 
thought that was owing to the Fright : I went the next Day; and then 
upon ſearching the Wound, I found it had penetrated into the Crone 
the Belly, and found it to be a very bad Caſe; upon that Mr. Midalets 
was ſent for; and after that Mr. St. Hill, and Mr. Shipton. 

The Counſel for the Priſoner called no Witneſles, admitting that the 
Fact had been fairly laid before the Court by the Evidence, and acknov- 
ledged the Candour of the Gentlemen concerned for the Profecution, il 
repreſenting it to the Jury without any Aggravation ; but inſiſted, on 9 
behalf, that however his Hand might have been unhappy, his Heart wi 
innocent; that this Fact therefore. could not amount to Mur 
ther at Common Law, which the Lord Coke defines to be an unlayfil 
killing another Man with Malice afore-thought, either expreſſed by ti 
Party, or implied by the Law ; that in this Caſe, there was not-the leaſt o 
that Ingredient, their own Evidence having ſhewed they were Friend, 
Friends to the laſt Hour, Friends to the dying Hour; when the Gef 
tleman ſaid, He forgave him. That it being proved there was a Frien” 
ſhip ſubſiſting, it would be talking againſt the Senſe of Mankin% 


That Deliberation and a Cruelty of Diſpoſition makes the Difference be. 
tween een and Murther. For which Purpoſe Helloway's * Cit 
was Cited, | 
If A be paſſing the Street, and B meeting him, takes the Wall of A, a 
thereupon A kills him, this is Murder; but if B had juſtled A, this Juke 
ling had been a Provocation, and would have made it Manſlaught 
1 Hale's Hit. Pl. Cr. 455. $11.79 1. Oo 

If I ſee another's Child beat, or Wife debauched, it would be Mutz 


A ſudden Challenge and fighting immediately, the Challenge is held v 
be a ſufficient Provocation. | | l 
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Payne was broke, whereof he inſtantly died. On Not Guilty pleaded, the Jar! 

Holloabay's Caſe, 4 Charles I. found a ſpecial Verdict, that the Earl of Dandy was ſeized in Fee of Cftericy ay" 
„ Hollocvay was indicted for the Murther of one Payne. The Indictment. was, that | Middleſex, and made the ſaid Ho7away Woodward of the faid Park; and that 1 
he with Malice forethought tied the ſaid Payne to a Horſe's Tail, and cauſed the | ſaid Payne, with others unknown, entered the ſaid Park, to cut Wood there; 
Horſe to drag him on the Ground three Furlongs, whereby the Shoulder of the ſaid * that the faid Payne climbed up a Tree, and with an Hatchet cut dow n ſome — 


* 


NUMBER I. 


Th Law makes-n Difference between! a Hefte, bling another, when 
5 ark dotti 10 nA AA pee 
Maſter deknerh moderate Correctiom to His": ervant, and accordingly 
uſerh it, and the Servant by ſome Misfortune dieth thereof, this is not 


Murders bot per mfortunmm!; becauſe the Law alloweth hitn to uſe mo- 
* Jerate.CorreRtion, and therefore the deſiberate Purpoſe thereof is not cx 


nidlitia precog/tare. en e eee n 
But if the Maſter deſign an immoderate or unreaſonable Correction, 
"cither in reſpect of the Meaſure, or Manner, or Inſtrument thereof, and 
the Servant die thereof; if it be done haſtily and without Deliberation, 
his would be Manſlaughter; if done with" Deliberation and Deſign, it 
would be Murder, L. C. J. Hale in his Hiſt. Pl. Cron. p. 44. 
Shall the young Boy at the Bar, who was doing a lawful Ad, be ſaid 
to be guilty of Murder ? He was reſcuing what was his on; the Witneſſes 
have told you, that after he had given the poor Boy, Ricketts, a Piece of 

Cake, Ricketts went to him for more; he denied it him; he had a Right 

1 to keep his Cake, the other had no Right te take it; and he had a Right 
| take it. P werent? e 
© There are Caſes in the Books which make a Difference between Mur- 
der and Manſlaughter : If a Man takes * up a Bar of Iron and throws at 
. another, it is Murder 3 and the Difference in the Crime lies between a 
| Perſon's taking it up, and having it in his Hand; Chettiiynd had the Knife 


for "tbe Md, of Mr. Thomas Ricketts. | 


* 
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end, 99; en N Ager 4 . eg Its, 
That it was to be conſidered, whether there was not Evidence to except 


LI N% 


this Caſe from the Letter of the Law; At the Beginning of the Fray 


Ricketts had a Knife in his Hand; and it was one continued Act. And 
another e was, whether there was not a Struggle; here was the 
Cake take „and in endeavouring to get it again this Accident happens; 
on the firſt taking of the Cake, it is in Evidence, that Chetwyrd was 
forced to extend his Arms to keep the other off; now there was no Oc- 
cation. for him to extend his Arms, unleſs the other was coming to take it 
from him; and then a Struggle is a Blow. In Neneer's Caſe, (cited in 
the King and Keite) Cymbal gave no Stroke but in ſtruggling, and yet it 
was adjudged but Manſlaughter in Reneer. Lord Raymond, 143. 
If a Man hath done al reſpaſs, and is not continuing in it, and he 
that hath received the Injury ſhall thereupon beat him to a Degree of kille 
ing, this, ſaith the Lord Chief Juſtice. Holt ¶ Kehng 132) is Murder - 
But this Act of the Deceaſed is a Treſpaſs, and the not reſtoring what h: 
had taken was a continuing in the Treſpaſs, and is ſuch a Provocation ae 
will make it Manſlaughter at Common Law, e ew an 
That this Statute is not to be literally interpreted; for taking up a 
Candleſtick to throw at another has been judged a Weapon drawn. 
Mere ſtabbing is not within the Act; when a Man is taken in Adul- 
tery with anether Man's Wife, if the Huſband ſhall ſtab the Adulterer, or 
knock out his Brains, this is bare Manſlaughter. 1 Vent. 158. Ray- 
mend, 213. Kelyng 137. K rite 
A Man muſt fotend to kill to be within the Statute ; and muſt intend to 
ſtab, for throwing a Hammer is not within the Act. William's Caſe 
cited in Kelyng 131. 13 5 1 
That ſome + 5-9 of Malice is required in this Caſe, as well as at Com- 
mon-Law : The Act indeed has taken away the Neceſſity of the Proof of 
Malice, and laid the Negative upon the Criminal, and here the Negative 
is proved, The Intent of the Statute was to take away the Benefit of the 
Clergy from cruel and bloody-rminded People; tis impoſſible to conceive, 
that the Parliament would, at all Events, condemn to Death thoſe, who had 
no preconceived Malice. 1 1 dan e 
But the Caſe moſt ſtrongly inſiſted and relied on in Behalf of the Pri- 
ſoner, was Buckner's ¶ Caſe on this Statute, wherein the Judges alb agreed, 
becauſe there was ſome Provocation and no preconceived Malice, that he 
was not within the Act of Parliament. 21 110 185 
The Counſel for the Crewn, in Reply to the Arguments and Caſes inſiſt- 
ed upon on behalf of the Priſoner, ſubmitted to the Court, whether ({ince 


er in his Hand, and upon that a Provocation enſues, for he did not take the 
in Knife up; if be had, that might have ſhewn an Intention to do Miſ- 
he chief. It may be doubted, whether or no, when he had this Knife in his 
, Hand for a lawful Purpoſe, and in an Inſtant ſtruck the other, whether he 
of ' confidered he had the Knife in his Hand; for if, in his Paſſion, he in- 
u, tended to ſtrike with his Hand, and ſtruck with the Knife, not thinking 
of it was in his Hand, it is not a ſtriking with the Knife. | 
_ That in reſpe& to the Statute of the firſt of Fames I. + it had always 
ars been looked upon as a hard Law, and conſtrued therefore conſtantly very 
ed, ſtlictly by all the Judges in Favour of the Priſoner. That when the Facts 
ulſe amount only to Manflayghter at Common Law, it has been the Cuſtom of 
uch the Courts to acquit upon this Statute. 
A- That this Act was made for a particular Purpoſe 8: On the Union of 
, the two Kingdoms, there were national Factions and Jealouſies, when 
the wicked Perſons, toconceal the Malice lurking in their Rearts, would ſud- 
128 den]y ſtab others, and ſcreen themſelves from the Law, by having the Act 
2 looked upon as the Reſult of an immediate Quarrel. | 
ave 1 5 ES 
F thereof; and that Hollocay came riding into the Park, and ſeeing Payne on the Tree 
th? commanded him to deſcend, and he deſcending from thence, Holloway truck him 
it two Blows upon the Back with his Cudgel; and Payne having a Rope tied about his 
vii Middlez and one End of the Rope hanging down, Hellocvay tied the End of that 
right Rope to his Horſe's Tail, and ſtruck Payze two Blows upon his Back ; whereupon 
12 the Horſe running away with him, drew him upon the Ground three Furlongs, and 
thre by this means brake his Shoulder, whereof he inſtantly died-; and Holloway took 
Payne, and threw him into a Buſh, behind the Pales of the Park. And whether upon 
it all this Matter found, tbe faid Hollocuay be guilty of the Murder, they pray the Di- 
and? rection of the Court, &c. 


This ſpecial Verdict was removed by Certiorari into the King's-Bench,. and de- 
pended three Terms: And the Opinion of all the Judges and Barons was demanded, 
and they all (except Hutton, who doubted thereof) held clearly, that it was Murder. 
For when the Boy, who was cutting on the Tree, came down from thence upon his 
Command, and made no Reſiſtance, and he then ſtruck him two Blows, and tied 
him to the Horſe's Tail, and then ſtruck him again, whereupon the Horſe ran away, 
and he by that means was ſlain, the Law implies Malice, and it ſhall be ſaid in Law 
to be prepenſed Malice, he doing it to one who made no Reſiſtance. Whereupon 
he was adjudged to be hanged, and was hanged accordingly. Croke, Charles, 131. 
Palmer, 545. W. Jones, 198. See this Vol. page 63. i 

Num s. II. | 
2 1 At the Seffions in the Old- Bailey, October ro, 1666. 
* John Grey being indicted for the Murder of Milliam Golding, the Jury found a 
ſpecial Verdict to this Effect, viz. We find, that the Day, Year, and Place in the 
Inditment mentioned, John Grey, the Priſoner, was a Blackſmith; and that William 
Golding, the Perſon killed, was his Servant; and that Grey, his Maſter, commanded him 
to mend certain Stamps, being Part belonging to his Trade, which he neglected to 
do; and the ſaid Grey, his Maſter, after coming in, aſked him, the ſaid Golding, why 
he had not done it; and then the ſaid Grey told the ſaid Golling, that if he would 
not ſerve him, he ſhould ſerve in- Brideauell; to which the ſaid Golding replied, that 


lad Grey, without any other Provocation, ſtruck the ſaid Go/ding with a Bar of Iron, 
which the ſaid Grey then had in his Hand, upon which he and Golding were working 

at the Anvil z and with the ſaid Blow he broke his Skull, of which he died; and if 

this be Murder, Sc. This was held to be Murder by all the Judges of the K/ng's- 

Bauch, with the Concurrence of os Lord 8 uſtice Bridgman. See page 64. 

| UM B. III. 

1 Jac. c. 8. An A to take aauay the 1 of Clergy for ſome kind of Man/laughter. 
To the end that ſtabbing and killing Men on the ſudden, done and committed 
many inhumane and wicked Perſons, in the Time of their Rage, Drunkenneſs, 

hidden Diſpleaſure, or other Paſſion of Mind, contrary to the Commandment of Al- 
mighty God, and the common Peace and Tranquillity of this Realm, may from hence- 
forth be reſtrained through Fear of due Puniſhment to be inflicted on ſuch cruel and 

bloody MalcfaQors, who heretofore have been thereunto emboldened, by preſuming 
on the Benefit of Clergy, 

Be it therefore enacted, &e. That every Perſon which ſhall ſtab or thruſt any Per- 

ſon, that hath not then any Weapon drawn, or that hath not then firſt ſtricken the 

Party which fhall ſo frab of thruſt, ſo as the Perſon ſo ſtabbed or thruſt, ſhall thereof 

die within the Space of ſix Months then next following, although it cannot be proved 
that the ſame was done of Malice forethought, yet the Party ſo offending, and be- 
ing thereof convicted, c. ſhall ſuffer Death, as in caſe of Wilſul Murder. 

Provided always, That this Act, or any Thing therein contained, ſhall not extend 
to any Perſon or Perſons which ſhall kill any Perſon or Perſons 7 defendgndo, or by 
Misfortune, or in any other Manner than as aforeſaid; nor ſhall extend to any Per- 
on or Perſons, which in keeping and preſerving the Peace, ſhall chance to commit 
Manſlaughter, ꝛſo as the ſaid: Manſlaughter be not committed wittingly, willingly and 
of Purpoſe, under Pretext and Colour of keeping the Peace; nor ſhall extend to any 
Perſon or Perſons, which in chaſtiſing or correcting his Child or Servant, ſhall beſides 

or their Intent and Purpoſe, chance to commit Manſlaughter. This Act to conti- 
due until the End of the firſt Seſſion of the next Parliament. 3 Car. c. 4. continued. 

T At a Meeting of all the Judges, on Saturday, the 28th of April, 1666, at Ser- 

Yents- In, to conſider of ſuch Things as might in Point of Law fall out in the Trial 
ot the Lord Morley, who was on Monday to be tried by his Peers for a Murder; they 

were all of Opinion, that the Statute of x Fac. for ſtabbing a Man not having firit 
truck, nor having any Weapon drawn, was only a Declaration of the Common- 


A to he a Provocation to extenuate a Murder, which in Law was not. Kelyng 54. 
R Mr, Lindon, who had been Clerk of the Indictments at Hicks's- Hall a great many 
s, on being applied to on Mr. CHetavynd's Caſe, ſaid that if a Man was found guilty 
"7 Manflaughter, on an Indictment for Murder at Common-Law, it was the Cuſtom, 
5 was indicted on the Statute of Stabbing likewiſe, to find him Not Guilty on that 
ute. Yet in December Seſſions 1700, John Cowland, Gert. was tried for the 
oe of Sir Andrew Slanning, Bart. at the Roſe Tavern, in Drury-lane, on three 
(ments, 1. For Murder, at Common Law. 2. On the Statute. of Stabbing. 

& Upon the Coroner's Inqueſt for the Murder of Sir Andrew, when the Jury ac- 


he had as good ſerve in Brideauell, as ſerve the ſaid Grey, his Maſter ; whereupon the | 


Wy, and made to prevent the Inconvenicucies of Juries, who were apt to believe 
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| quitted him of the firſt Indictment for Murder at Common Law, and on the third for 


Murder on the Coroner's Inqueſt, but found him guilty on the Statute of Stabbing z 
and he was executed at Tyburn, December 20, 1700, Old- Bailey Trials, Vol. I. p. 21. 

This Statute was enacted in the Time of King James the Firſt, when many 
Animoſities aroſe between the Engliſb and the Scotch, who uling Daggers were ac- 
cuſtomed to ſtab many of the Fngii/h, ex improviſe, which could not have been done 
by a flat Sword, the uſual Weapon of the Engliſh; therefore this Statute was deſign- 
ed to ſecure defenceleſs People from Surprize, ſuppoſing that whoever ſtruck would 
be prepared, Rex v. Keite, Lord Raymond, 139. 

Nu M B. IV, 

At the Seffions in the Old-Bailey, March 22, 1638, | 

[| David Williams was indicted ſpecially upon the Statute 1 Fac. for the Death, of 
Francis Marbury ; on which a ſpecial Verdict was found, viz. That upon St. Dawid's- 
day the Priſoner, being a Hel/bman, had a Leek in his Hat; and that there was, at 
the ſame Time, in Waggery, a Jack-a-lent in the Street put up with a Leek 5 and 
one Nicholas Redman, a Porter, ſaid, Look at your Countryman; and the Priſouer be- 
ing therewith enraged, threw an Hammer at Redman, to the Intent feloniouſly to hit 
him; but miſſing him, the Hammer did hit Francis Marbury, whereof he died; and 
ſo the ſaid David the ſaid Francis with the-ſaid Hammer did ſtab and thruſt the 
ſaid Francis then not having any Weapon drawn, nor then having firſt ſtrick- 
en the ſaid David, It was reſelved he was not within that Statute, but guilty of 
Manſlaughter at Common Law. V. Jones, 432. 1 Hale Hiſt. Pl. Cr. 469. 

This Caſe, I fear, hath been the Occafion of ſome Miſtake in the Decifion of 
Queſtions of this Kind: I concur with the Judgment, that it is not within the Sta- 
tute of Stabbing, for it is not ſuch a Weapon, or Act, that is within that Statute 
neither could he be found guilty of Murder, but only Manſlaughter, for the Indict- 
ment was for no more. But if the Indictment had been for Murder, I do think that 
the Wel/hman ought to have been convicted thereof; for the Provocation did not 
amount to that Degree, as to excite. him deſignedly to deſtroy the Perſon that gave 
it him. Lord Chict - quſtice Holt, in Mawwgridge's Caſe, Page 64. b 

5 i | 

| The Protector and Buckner. 

Mich. 1655. In the; upper Bench. Stiles, 467. | is 

¶ Buckner was indicted upon the Statute of x Jac. made againſt Stabbing, at the 

Juſtice-Hall in the O/d-Bailey, for killing of Horavood; and upon the Evidence given 
for the Protector, the Jury found a ſpecial Verdict, which was to this Effect, via. 
That Horavoed and another Man with him came into the Lodging of Buckner, being in 
Drury-lane z and when they were come into the Lodging, that other Man took down 
a Sword in the Scabbard which hung there, and ſtood at the Door of the Chamber 
with this Sword undrawn in his Hand, and kept the Door to keep Buckner from go- 
ing out, till they might bring a Bailiff to arreft Buckner for a Debt which he owed 
Horavoed ; whereupon, upon ſome Diſcourſe between Burkner and Horauood, Nut ue 
takes a Dagger out of his Pocket, and ſtabs Horevood, and kills him; and whether 
this was within the Statute of Stabbing was doubted by the Jury. Upon which 
Buckner was committed to Neavgate, and after the Body and the Cauſe was removed 
into this Court by Habeas Corpus and Certiorari, and argued divers Times at the Bar, 
and at laſt on the Bench: - 

And firſt Arthur Harri, of Lineoln's- Inn,” opened the Record, and only put the 
Queſtion z and then, on the Behalf of the Priſoner it was moved, that he might 
have a Copy of the Record, and Counſel aſſigned him, ſuch as deſired, which the 
Court granted ; then it was prayed be might be bailed ; but that the Court would 
not grant, but turned him over to the Mar/hal, and gave a Day for the Protector's 
Counſel to be hcard. | 

At which Day Tavi/Jen, for the Protector, made this Queſtion, Whether Buckrer 
was to have his Clergy in this Caſe, or were debarred by the Statute or not? And hc 
ſaid, this Queſtion ſhould not have been made by the Jury as they have done upon 
the ſpecial Verdict, but the Court ought to have made it; for the Jury are only to 
proceed upon Matter of Fact, and not upon Matter of Law; and he argued, that he 
ought not to have his Clergy, for the Statute of 1 Jac. doth not create the Offence, 
but leaves it to the Common- Law, and only takes away the Clergy from the Party 
that commits it; and to prove this, 1. It is not within the Words of the Statute, and 
adly, It is not within the Meaning of the Statute, neither in its Preamble, nor in the 
Body, or in the Proviſo thereof j for Buchner was not firſt ſtruck, nur had he a Weapon 
drawn againſt him, altho' he was kept'a Priſoner in his Chamber, which was not a 
conſiderable, but a ſlight Provocation of him to move him to ſo foul a Pact. And with- 
in the Body of the Act, there are no Acts expreſſed, but having a Weapon drawn 
againſt him, or being firſt ſtruck, and this Egumeration of the Acts excludes all other, 
as it is in the Statute of Fines, and in the Statute which takes away Clergy. Alſo the 
Reaſon of Law requires to allow the Clergy to one that is firſtſtricken: But here is no 
ſuch Reaſon, and the Party might have had his Remedy againſt Horace, for coming 
into his Chamber, and imprifoning of him, by an Action of Treſpaſs; and the having 
a Weapon drawn, was a Reaſon for the other to defend vimſcif. | 

Finch { Heneage) for the Priſoner azgued, tit the Priſoner was only guilty of Fe- 
lony at the Common-Law, and is not within the Statute, by which his Clergy ſhould 
be taken away. For firſt, the Statute is to be literally interpreted, becaule it iz 
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the only Points inſiſted upon by way of Defence for ths Prifonet; were 
y 


Queftiotis of Law, in which the Jury were to be guided by their Opinion) 
the Facts proved and admitted, did nor clearly, in the firſt-place, amount 
to Murder at Commbn-Law ; and in the ſecond place, whether there 
could be the leaſt Doubt in point of Law, but that this-Caſe was within 
the Statute of 1 James I. c. 8. 1 A 
a the firlf it was admitted, that to conſtitute Murder there muſt be 

But it was argued, that Malice was of two Kinds: either expreſs and 
in fact, or implied by Lam. e ITE 

That when one Perſon kills another without Provocation it is Murder *, 
| becauſe the Law preſumes and implies Malice from the Act done. 

And therefore, where-ever any kills another it is Murder, unleſs 
ſome ſufficient Provocation appear. rg, ee en 

But that it is not every Provocation which extenuates the killing of a 
Man from Mürder to Manffaughter. | | POS Py 

A flight or trivial Provocation is the ſame as none, and is not allowed 
by Law te be any Juſtification or Excuſe for the Death of another. 

And therefgre no Words of Reproach or v whatever provoking 
Circumſtances they may be attended er no affronting Geſtures or de- 
riding Poſtures, however inſolent or malicious, are allowed to be put in 
the Balance with the Life of a Man, and to extenuate the Offence from 
Murder to Manflaughter. Nehm 130. Croke El. 779 +. ig 

For the ſame Reaſon, no ſudden Quarrel vor a flight Provecation 
ſhall juſtify ſuch an act of Cruelty as one Man's ſtabbing another, though 
it is done immediately in the Heat of Paſſion. As if two Perſons, playing 
at Tables, fall out in their Game, and the one upon the ſudden kills ano- 
ther with a Dagger; this was held to be Murder by Bromley at Cheſter 


| 


2 9 7 by 5 * 1 4 MS LOW 9 1 bo 9 * 0 5 * * e Ne * N N FA "IO GEN 5 0 N of ye 
\ 1 * 5 ? Fa by * | 9 1 * - 2 N 
* 8 x5 % FT " Bp; n 
| | . . . o 
. 
0 2 3 #3 5 ** * 8 * * * * 


o 


184 N 


' & " 
\ * **” x 4 > fo: 
> x — * Fa) © 125 2 3a. bh OR - 
Fa U Cd SF. * — pa 4 1 n n — - Au" at; 1 * 
D re ö 9 W 
A FO % 9 ES 43 $76 I. : : b> * = MW abort be *Ic "FITS he Ae of ny DT \ n 5 nn ax. 55 TY: oy 
qo N % To” "POE I * IF Sn le * N Dy. OE * ERA 71 . * TAS > A et FIN 8&2 "MS * ** 0 5 
e , tot RR % K „ - A 
Rao ft i 5; e . OS 1. 
* * Fe Y 242 N * g . T5 4g BW eas 20 N 7 a TIES . 8 > * 1 9 Its : 2 * , 
5 yy 2 $4 Þ 8 * wie ny 3 7 5 3 12 kd * 
% PK [a 7 . , x A Saf» 7 q » 1 
L ? A * 


ES - wu! 8 
F n n 
5 
* * 
* * : * . 

— * 

4 ! fe * 4 

4 0 


* *% 
* 


int) 23 if a Man beats another that is trefpaſfing upon his Gn 
or en 
he does is only in Defence of his Property, and no more than à Chafik. 
ee ee e e, 
another, breaking his Hedges, or the like; and the Owner, or * 
vant, ſhall upon Sight thereof, take up an Stake, and knock 
on the Head, that will be Murder; becauſe it is à violent AQ, beyond 
the Proportion of the Provocation. en an 2029475 Day, 
That applying the Rules of Law tothe preſent Cafe, it was plain, th 
the violent AQ lone, - bore no ion to the Provocation, 
Provocation given was taking up a Piece of Cake, which is not ſuch 20 
Offence, as can juſtify the Priſoner's attacking the Perſon, who took it 
up, with an Inſtrument, that apparently endangered his Life, or rathe; 
3 woe Death along with it. 5 be A a 3 
And laſtly, That Grey's Caſe before cited (Nang 64, and 133.) was mi 
ſtronger ha the 2 : Where a Maſte, 9 — — do. 
2 Diſobedience, and Inſolence of his Apprentice, and had there. 
fore a Right by Law to chaſtiſe him; immediately apon receiving the 
Provocation, took up a Bar of Iron, at which he was then working, ang 
ſtruck his Apprentice, who afterwards died of the Blow. This was by gt 
the J 98, pour to be Murder, notwithſtanding it was done upon 2 ſud. 
den, and notwithſtanding the Provocation, and the Right which Grey hal 
as a Maſter to correct his Servant. For having ex Meaſure herein, 
what he did was malicious. | PO WPF! 1 
I pon the ſecond Indictment it was ſaid, that the Gentlemen who hd 
argued on behalf of the Priſoner, had, in order to raiſe a Doubt upon this 


Aſſizes. See this TT IP VC | 

In like manner, no Treſpaſs on Lands or Goods ſhall be allowed by 
Law to be any Excuſe for one Man's attacking another in ſuch a Man- 
ner as apparently endangers his Life, and could not be intended merely as 
a Chaſtifement for his Offence; becauſe no violent Acts beyond the 


Point, in effect comended that the Statute of 1 J. I. ſhould never be 2; 
lowed to comprebend any one Caſe whatfoever,orextend toany one Offender. 

For if Perſons indicted upon that Statute, were to be acquitted where. 
ever the Caſe would have been Manſlaughter at Common-Law, the Su. 
tute would be entirely fruſtrated, and have no kind of Effect whatioever, 
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made in reſtraint of the Common-Law, and it was made only to prevent Feuds be. } Law of God alſo; and if a Woman kill one, ſhe ſhall not have her Clergy; bit de 


twixt the Eagle and the Scoti/þ Nation, which were then apt to break forth, aud 
the Quarrel here was not a drunken and ſudden Quarrel, but acted upon Delibera- 
tion, and here is an Aſſault ſo great uſed againſt the Priſoner, that it amounts to the 
ſtriking of him, 43 E. III. J 41, 42. E. III. 4.7. and the Impriſonment of him is 
more Sian an Aſſault, and here is found a forcible Entry into his Chamber, and the 
ſending for a Bailiff, and the ſtanding at his Chamber Door with a Sword in the Par- 
ty's Hand, though not drawn, which is as much in effect as if it had been drawn; 
and 23 Car. the Clergy was allowed to two Perſons that aided and aſſiſted a third Per- 
fn in ſtabbing of a fourth Man, and that becauſe the Clergy ſhall not be taken away 
by Intendments. 7 

Glyn ¶ Chief Juſtice). The Statute hath not been fo favonrably conſtrued as hath 
been argued, for here is no Stroke, nor Weapon drawn for his preſent Defence, as 
the Statute intends ; and ſtabbing with a Tobacco-pipe, and with a Halberd, hath 
been adjudged to be ſtabbing within the Statute, and the Statute doth not fay being 
firſt aſſaulted, as this Caſe'is, but firſt ſtricken, and I conceive not that there are any 
Words in the Statutetbat will keep you out of it. Day cas given over to the next Term. 

At which Day the ſpecial Verdict was again repeated by Serjeant Maynard, and by 
him it was argued for the Priſener, that he was not within the Statute 1 Jac. of ſtab- 
bing, becauſe firſt, here was an unlawful Impriſoning of Buckner in his own Chamber, 
and this could not be without an Aſſault; next this Statute is not to be literally in- 
terpreted, for if there be Acts of Terror uſed againſt one, although a Weapon be not 
drawn, yet he is not within the Statute, although he kill another, for the taking up 
of a Candleſtick to ſtrike another hath been adjudged a Weapon drawn; and he cited 
Patye and Horeveod's Caſe ; and all the Perſons that came into his Chamber were 
Treſpaſſers, and one of them taking the Sword in his Hand, how could it be known 
what. Miſchief might have been done with it? Cool Caſe 14 Caroli, one may do a 
lawful Act by unlawful Means, and although Buckner did ill, yet is he not within; he 
Statute. 

Arthur Harris on the other Side argued, that the Act was ſtabbing within the Sta- 
tute, and ouſted the Priſoner of his Clergy, and that he is within the Meaning and 
Words of the Statute, The Statute intended to prevent the killing of Men ſuddenly, 
which is the worſt of all other killing; for it is, as it were, to deſtroy not only the 
Body, but even to kill Bedy and Soul alfo, and therefore though the Statute be pe- 
nal, yet it is not to be favourably interpreted, it being made for the Peace and Quiet 
of the Nation. The killing is the Matter aimed at in the Statute, and it matters not 
whether the Party be killed with a Faulchion or a Piſtol, as #F//iams's Caſe was, that 
killed another, by throwing a Taylor's Gooſe at him, and he is not within the Saving 
of the Statute though he was aſſaulted, and the other ſtood with the Sword in the 
Scabbard in his Hand, 36, 37 Eliz. Hanger and Molin's Cafe in the Exchequer Cham- 
ber. The Words of the Statute are, not being firſt ſtruck; but an Aſſault is not a 
ſtriking, and ſo he is out of the Letter of the Statute ; and here is no Weapon drawn, 
for the Sword was in the Scabbard, which is no more than a Staff ina Man's Hand, 
Stat. 5 F. VI. c. 4. and it is like a Piſtol uncocked ; and if the Sword had been drawn 
it would not have altered the Caſe, becauſe it was not in Horevood's Hand, who was 
Nain, but in another's, and you cannot extend the S.atute further. 

Glyn (Chief Juſtice). Will you have it argued any more: Finch. No. b 

G {Chief Fuſtice . I have conſidered of the Verdict, and conſulted with the Sta- 
tute, and adviſed with all the Judges, and they are of my Opinion. This is a good 
Law, and to be interpreted ſtrictly, yet I hold the Priſoner is not within it, for the 
Scope of the Statute appears by the Preamble, the Body, and Saving of it, which do 
all confirm my Opinion. My firſt Reaſon is, becauſe I find that the Intent of the Sta- 
tute is againſt ſudden killing; but here was net a ſudden killing, and the Statute takes 
not away the Clergy from all manner of Manflaughter; and here was a Treſpaſs and 
an Impriſonment acted againſt the Priſoncr before he killed Horawwood, and fo the Act 
was not ſuddeuly donc. 2dly, The Body of the Act ſeems to mean, that there ought 
to be Malice in the Caſe, and it doth not intend weſhould ſtick to the very Words of 
it; and here the Party ſlain might have forcteen the Danger, and defended himſelf. 
zdly, The Provifo excepts divers Particulars out of the Law, and the Word killing is 
only in the Proviſo, ſo that there is Proviſion made how the Statute ſhall be interpre- 
ted, wiz. That it muſt be ſudden killing, which is not fo here, for there are Provo- 
cations, and Time intervenient betwixt them and the ſtabbing, and the Verdict finds 
no pre-conceived Malice, and the Statute extends to uo other killing by the Proviſo. 
And if one be aſſaulted by Thieves which have no Sword drawn, and the Party aſ- 
faulted ſtabs one of the Thieves, he is not within the Intent of the Statute, although 
he be within the Words of it; or if one be aſſaulted in his Houſe, and the Aſſaultor 
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amount to the drawing of a 
for all the Acts done by Hercuood amounted but to a Treſpaſs, and cannot be ſuch a 


hanged; which ſhews that by the Common-Law the Clergy was not given for Man- 
ſlaughter. And by the Law of God I find no Difference between Murder and Ma- 
ſlaughter, for it makes no Difference between hot Blood and cold Blood, as we 
now diſtinguiſh ; and every Word in the Statute methinks doth take away the Ceerg 
by way of Argument, even from the Title of the Act to the very End ofit; and bete 
is a great Sin to be puniſhed, and great Inconveniences would follow to admit of the 
Clergy in ſuch Caſes as this is, and here was a ſudden killing as the Act expreſſeth, for 
it was done with a Dagger which was not ſeen, but ſuddenly drawn out of à Pocket, 
and no Weapon was drawn againſt him; for the Provocations alledged, they canuct 
capon, or ſuch a Provocation as the Statute intends, 


Provocation as ſhould cauſe Buckner to fear his Death, for no Violence was uſed to 
his Perfon by ſtriking, or drawing of a Weapon, or otherw.:ys, and the ſending for 
Bailiffs to arreſt him cannot be ſuch a Provocation as the Statute intends, which is to 
put the Party in fear of his Life, and the Party knew that Horwwood came with an In- 
tent only to arreſt him, and not to kill him, nor did the Party flain do any thingagaint 


| Buck:er to provoke him; and there is by Prefumption of Law a prepenſed Malice in 


Buckner to kill Horaveed, which is ſeen by his ſudden Manner of ftabbing him; and 
Dawy and Williams's Caſe, urged an the other Side, is not like to this Caſe, T erat 
if one killa Thief ſuddenly it is not within the Statute, for ſuch killing was never h. 
tended to be prevented by it. The worſt Words one Man can give another arenets 
ſufficient Provocation within the Statute, for ſpeakug of Wards doth much differ from 
drawing of a Weapon: Nor is this a killing /e den dend, or by Nisfortune, but akil- 
ling at the Conimon-Law, aud ſo the Clergy is taken away by the Statute, and thoſe 
of Serſeanta-Iun in Flect-Street, amongtt whom are Berkly, Fofter, and Roitr, whe 
have been Judges, arc of my Opinion. | 

Glyn (Chizf Juſtice/ held it not within the Statute. Ile argued Jong. much to the 
Effect as former! y; but having taken cold, I could not diſtinctly hear him. Adjourned, 

This Caſe was again argued, Pin. 1656, to inform Juſtice Wurburton, who was 
called to that Bench, aſter the former Arguments and Opinion of the Court deliver- 
ed much to the ſame Manner as formerly, by Finch for the Priſoner, and Baidwynfor 
the Protector; and thereupon my Lord Chief Juſtice G/yn and Juſtice #arburtre 
were of Opinion againſt Juſtice 4, and ſo Judgment was given for the Priſoner, that 
the Stabbing was not within the Statute, but was only Felopy at the Common-Lay, 
and the Priſoner was admitted to his Clergy, and burnt in the Hand accordingly. 

* He that doth a cruel Act voluntarily, doth it of Malice-prepenſed, 3. 2. 6:. 

Some have been led into Miſtake, by not well conſidering what the Paſſion bf Ma. 
lice is; they have conſtrued it to be a Rancour of Mind lodged in the Perſon killing 
for ſome conſiderable Time before the Commiſſion of the Fact; vhieh is a Miſlake ar- 
fing from the not well diſtinguiſhing between Hatred and Malice. Envy, Hatred, 
and Malice, are three diſtinct Paſſions of the Mind. Lord Chief Juſtice Holt iu May: 
gridge's Caſe. Sce this Vol. page 61. own 


NU MB. VI. 
Watts and Brains. B. R. 1599. 
'+ Appeal of Murder for the Death of ber Huſband. The Defendant pleaded oot 
ilty; and upon Evidence at the Bar it appeared, that two Days'befrre her Huf. 
band's Death, he and the Defendant fighting upon a Quarrel then betwixt them, the 
Defendant was hurt in that Fray; and the third Day after, the Plaintiff's Huſband, 
paſſing by the Defendant's Shop, the Defendant purtued him ſuddenly, and the Hub 
. band's Back being towards him, fo as he percerved him not, the Defendant ſt 
him upon the Calf of his Leg, whereof he inſtantly died; the Defendaat. to e 
himſelf, affirmed, that he, who.was flain, when he came by his Shop, ſmiled upon 
him, and wried his Mouth at him, and therefore, for this mocking of him, be pu 
ſued him. And it was much enforced by the Defendant's Counſel, that it was a de 
Caufe of Quarrel ; and fo the Stroke is not upon any precedent Malice, and thercfote 
it is not Murder: but all the Court feverally delivered their Opinions, that if cue 
make a wry or diſtorted Mouth, or the like Countenance upon another, and the other 
immediately purſues, and kills him, it is Murder; for it ſhall be preſumed to be lu. 
lice precedent, and that ſuch a ſlight P: ovocation was not ſufficient Ground, or Ex- 
tence, fora Quarrel; and ſo delivered the Law to the Jury, that it was Murder, A. 
though what the Defendant , pretended had been true; whereupon, the Jury B 
from the Bar, notwithſtanding the Evidence was pregnant againſt the Defendath 
Eight of them agreed to find him not guilty, but the other Four withſtood them, 
would not find it, but to he Murder: and on the next Day Morning, two of the For 


hath no Weapon drawn, and one of the Aſſaultors be ſhot, yet the Party aſſaulted is 
not within the Statute. 15 Car. in Das and /i/liams's Caſe, it was adjudged by all 
the Judges, that he that killed another by throwing a Hammer at him was not within 
the Statute, becauſe there was a preceding Provocation of him. And if two affault a 
third Perſon, and one of them ſtrike the third Perſon, aud the third Perſon: kills the 
other that did not ſtrike him, I ds not conceive he is within the Statute; for it is the 
Aſſault of both, and ſhall alſo be adjudged the ſtriking of both. ** 

Alb (Felice } held he was within the Statute, becauſe it was not unlawful to come 
to arreſt him, and here was no Weapon drawa, and {a it was adiourned ta another Day. 

At which Day Buc&acr was again brought to the Bar, 4/4 / Fuftice } repeats the Spe- 
cial Verdict, and made the Queſtion, Whether this Fact of Beckzer be within the Sta- 
tute of 1 Jac. enacted againſt itabbing ? And he argued that it was, and that Buckner 
could not have his Clergy, becaule the Statute ſhall be taken ben: ficially for the Com- 
monwealth, and not for the Priſoner, who is a particular Perſun, and the Intent of 
the Statute is to take away the Clergy tor ſome Felony ; neither by the Common- 
Law, nor hy the Law of God is there Clergy given for killing a Man, and it was the 
Popi/h Power that introduced the Cizrgy to be given for Manilaughter, and alio for 
Murder, in diminution of the Common-Law, and of Regal Power, yea, and of the 
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agreed with the Eight, to find him not guilty ; and afterwards the other Two ; 


ed in this Manner: that they ſhould bring in, and offer their Verdict not guilty; # 


if the Court diſliked thereof, that then they all fond change the Verdict, and 
him guilty. And, upon this Agrecment, they came to the Bar, and the Foremm 
pronounced the Verdict, that the Defendant was not guiity ; and the Court mw 
difliking thereof, being contrary to their Direction, examined every one of the bf 
the Poll, whether that was his Verdict; and Ten of the firſt Part of the -Panarh K. 
verally affirmed their Verdict, that the Defendant was not guilty; but the two 
affirmed how they agreed, and diſcovered the whole Manner of their Agreewen! 
whereupon, they were ſent back again, and returned, and found the 

guilty. And, for this Practice, Harris, the Foreman, was afterwards fined 1% 
Marks, and the other Seven, who agreed with him at the firſt, every of them 
fined 407. and the other two, who agreed with the Eight, although they ifm, 
that it was, becauſe they could not endure, or hoid out any longer; vet for ory 
they did not difcover the Practice, being examined by Poll, but affirmed the Ver#% 
were fined each of them at 20/7. and all of them impriſoned ; but therether two ven 
ditmiffed, yet blamed, for ſuch a Manner of conſenting in abuſe of the Court 
afterwards the Detendant was adjudged to be hanged. Si 
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"That whateyer the Reaſons might be which firſt gave Riſe to this Sta- 
tute, the Legiſlature thought it of general publick Benefit, and therefore 
erwards continued it by a ſubſequent Law. gs | 
"Rnd, if the Statute is to have any Force or Effect at all, there cannot 
ben Doubt but that it muſt extend to the preſent. Caſ eee. | 

It is expreſsly within the Words; Mr. Rich. tts was ſtabbed, having then 
no Weapon drawn in his Hand, and not having before ſtruck the Perſon 


who ſtabbed him. 
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committed in Rage, or any other Paſſion of the Mind, Cc. 
And the principal Reaſons upon which the Determination in Buckner's 
Cafe is founded, conclude ſtrongly againſt the Priſoner: 5 cock 
For it is there argued, that Buckner was not within the Statute, becauſe 
it appeared to have. been made to prevent ſudden killing, the worſt of all 
killing, of a Perſon not upon his Guard, ; | ; 
| And ſecondly, becauſe in that Caſe the Party ſlain might have foreſeen 
the Danger, and defended himſelf, | | * e 

But the unfortunate Perſon killed in this Caſe, had no Opportunity 
either of foreſecing the Danger, or of avoiding it, or making an 8 ; 
but was killed on the ſudden, before he could apprehend any FO, 

And therefore it was ſubmitted to the Court, whether upon the Facts 

roved and not denied, the Conſeq 
riſoner was guilty within both Indictments. 

Mr. Baron Reynolds and Mr. Recorder Serjeant Urlin, (being the only 
Gentlemen of the long Robe on the Bench, when Mr. Chetwynd was tried) 
taking Notice of the 5 
of the Counſel, and the many Caſes cited upon this Occaſion, were of 
Opinion, that it would be proper to have the Facts found ſpecially, that 
they might __ in a way of receiving a more ſolemn Determination, A 
Special erdict was accordin 
the following Purport, viz. 


The King againſt William Chetwynd, the ſame againſt the ſame, and the 
fame againſt the ſame, X 2» 

We find that Thomas Ricketts, on the 26th of September laſt, being a 
Scholar at Mr. Clare's Academy, in Soho-fquare, was in a'Room in the 
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t 
bs: faid Mr. Clare's Houſe, in which the ſaid Mr. Chetwynd uſed to lie, (and 
inſt not Mr. Ricketts) in Company with the Priſoner William Chetuynd, Mil- 
ein liam Hamilion, Samuel Malcher, and Hannah Humphreys, a Maid- ſervant in 
ne the ſaid Mr. Clare's Family; that the ſaid Mr. Chetwynd, the Priſoner, 
mY having his own Cake in his Hand, which was a hard Cake, called a Sim- 
ot a nel, and hard to cut, the deceaſed, Themas Ricketts, aſked the ſaid Mr. 
om Chetwynd to give him a Piece, upon which the ſaid Mr. Chetwynd gave him 
ur a Piece; that the ſaid Thomas Ricketts afterwards aſked him, che ſaid Chet- 
* uynd, to give him ſome more of his Cake, which the ſaid Chetwynd refuſed, 
and thereupon, the ſaid Chetwynd went out of the ſaid Room with his 
the Cake under his Arm, and the Deceaſed followed him out of the ſaid 
ned, Room; upon which, the ſaid Chetwynd returned again into his ſaid Room, 
51 and went to his own Bureau, and cut another Piece of the Cake for him- 
cell; the ſaid Ricketts offered to lend the ſaid Chetuynd his Knife to cut the 
110 Cake, and at the fame Time pulled his Knife, being a claſped Knife, 
tht out of his Pocket, and opened it ; but the ſaid Chetwynd, refuſing to make 
au, uſe of the ſaid Ricketts's Knife, ſaying, he had a Knife of his own, the 
. ſaid Ricketts put up his Knife again; and immediately after this, the ſaid 
v. Chetwynd being then at his Bureau, cut off a Piece of the ſaid Cake with 
ling, i his own Knife, being a common Knife, and ſuch as Mr. Chetuynd and 
bis School-fellows generally uſed, and laid the ſame Piece of Cake upon 
5 the Top of his Bureau for himſelf; that the ſaid Chetwynd, ſtanding then 
” WH with his Back to the reſt of the Company, was putting the reſt of his Cake 
into his Bureau, and, whilſt he was ſo doing, the Deceaſed came up, and 
put his Hand over the ſaid Mr. Chetwynd's Shoulder, whereupon, the 
70 laid Mr. Chetwynd raiſing his Arms, ſaid to the ſaid Deceaſed, Don't, Mr. 
Bal. Ricketts; the ſaid Mr. Ricketts immediately ſnatched the ſaid Piece of 
. the WI Cake away, againſt the Conſent of the ſaid Mr. Chetwynd, which lay up- 
bard, eon the Top of the ſaid Bureau, and went up to the ſaid Maid-ſervant, 
Hur BY who was about two or three Yards off, and ſaid, laughing, Hannah, I 
oy have got a Piece of Mr, Chetwynd's Cake, which he ſhewed to her in his 
700 Hand; that thereupon immediately the ſaid Mr. Chetwynd followed the 
p- Deceaſcd, with his Knife in his Hand, and demanded the ſaid Mr, Ricketts 
z 0 to return him his Piece of Cake; the Deceaſed, Mr. Ricketts, rcturn- | 
1 5 ed no Anſwer to this, but continued laughing, and did not return the 
_ Piece of Cake; upon which, the ſaid Mr. Chetwynd firuck the ſaid Mr. 
eu. Kicictts backhanded, with the ſaid Knife which he had kept in his Hand 
r Pre- BY a 2lons, and with which he had cut the ſaid Cake, (the ſaid Ricketts be- 
n ing then only in his Waiſtcoat, which was at that Time unbuttoned) and 
L* gave him a Wound upon the Right Side of the Belly below the Navel, 
ad ich penetrated into the Cavity of the Belly (the Deceaſed not having 
ar before {truck the Priſoner, and not having at that Time any Weapon in 
alen: bis Hand) ; that immediately after, the Deceaſed cried out, Hannah, Chet- 
Fr wr has ſtabbed me; and then the ſaid Hannah ſaid to the Priſoner, What 
_ kave you done? Upon which the Priſoner looked on the ſaid Hannah, with 
n Concern, and ſaid, If I have hurt Mr. Ricketts, I am ſorry for it. We 
en bY find that there never had been any Quarrel or Malice between the De- | 
0 teaſed and the Priſoner, but that they conftantly had lived in Friendſhip 
e gether; and we find likewiſe, that the Deceaſed was about the Age of 
Nineteen ®, and Mr. Chetwynd about the Age of Fifteen ; and that of this 
ound the Deceaſed died, on the 29th of the ſaid September : and whether 
"EE * That Mr. Rick bout Ninetcet 
meds at Mr. Rickeits was about Nineteen Years 
ſeeing him. 
- Vor, IX. . 
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| | 5 or any of the ſeveral Indict- 


Allen Evans, Benjamin Ingram, 70 Archambo, ; 

Samuel Bowler, aceb Lebat, | Benjamin Tickner, 

Charles Carleton, Jonathan Alderton, % Holmes, © 
Francis How, Peter Archambo, omas Fogg. 


Soon after this Trial, vg Drake, Eſq. and other Friends of Mr. 


Ricketts, laid the following Caſe before Sir John Strange: 3 

The King HE Defendant was tried -the laſt Seſſions at the Old 
againſt | * Bailey for the Mun of Mr, Thomas Ricketts, and he 

Chetwynd, ] Jury brought in the following ſpecial Verdict: 


K 


hat Thema Ricketts, on the 26th of September 1743, being x Scholar 
at Mr. Clare's Academy in Sobo-ſquare, was in a Room in the faid' Mr. 
 Clare's Houle in which the ſaid Chetroyhd uſed to lie and not Mr. Ric- 
© fetts, in Company with the Priſoner Milliam Chetwynd, William Hamil- 
ton, Samuel Malcher, and Hannah Humphreys a Maid-ſervant in the ſaid 
Mr. Clare's Family. That the ſaid' Mr. Chettvynd the Priſoner d 
* his own Cake in his Hand, which was a hard Cake called a Symnel, an 

* hard to cut, the deceaſed Thomas Ricketts aſked bim for a Piece of it; 

which the ſaid Mr. Chetwynd gave him. That the ſaid Thamas Ricketts 

** afterwards aſking the ſaid Chetwynd to give him ſome more of his Cake, 

the ſaid Chetwynd refuſed, and thereupon the faid Ghetwynd went out of 

* the ſaid Room with his Cake under his Arm, and the Decealed follow- - 
ed him out of the ſaid Room; upon which. the ſaid Chetwynd returned 

again into his ſaid Room, and went to his own Bureau and cut another 

Piece of Cake for himſelf : the ſaid Ricketts offered to lend the ſaid Chet- 

* wynd his Knife to cut the Cake, and at the ſame time pulled bis Knife 

„(being a claſp Knife) out of his Pocket and opened it; but the ſaid Chet- 

„ zynd refuſing to make uſe of Mr. Rictetts's Knife, ſaying, he had one 

* of his own, the ſaid Rick-zts put up his Knife; and immediately after 

this the ſaid Chetwynd being then at his Bureau, cut off a Piece of the 

** ſaid Cake with his own Knife (being a common Knife, and ſuch à one 

© as the ſaid Chetwynd and his Schoot-Follows generally uſed), and laid the 

* ſame Piece of Cake upon the Top of his Bureau for himſelf. That the 

e faid Chetwyrd, ſtanding then with his Back to the Company, was put- 

«© ting the reſt of the Cake into his Bureau; and whilft he was fo doing, 

the Decealed came up and put his Hand over the faid Chettoynd's Shoul- 


der, whereupon the ſaid Mr, Chetuynd raifing his Arms faid to the De- 


'* ceaſed, Don't, Mr. Ricketts; and the ſaid Mr. Ricketts immediately 
f ** ſnatched che ſaid Piece of Cake away againſt the ſaid Chetwynd's Con- 
; * ſent, which lay upon the Top of the ſaid Bureau, and went to the ſaid 
Maid-Servant about two or three Yards off and ſaid, laughing, Hannah, 
I have got a Piece of, Chetwynd's Cake, which he ſhewed to her in his 
* Hand; that thereupon immediately the Priſoner Mr. Chetwynd follow- 
ed him with his Knife in his Hand, ard demanded the ſaid Mr. Ricketts 
to return his Piece of Cake; the deceaſed Mr. Ricketts returned no An- 
& fwcr to this, but continued laughing, and did not return the Piece of 
„Cake, upon which the Priſoner ſtruck him back-handed with the ſaid 
Knife, which he had kept in his Hand all along, and with which he 
had cut the ſaid Cake, the ſaid Ricketts being then only in his Waiſtcoat 
| *© which was then unbuttoncd, and gave him a Wound upon the right 
© Side of the Belly below the Navel, which penetrated into the Cavity of 
| «© the Belly, the Deceaſed not having before itruck the Priſoner, and not 
having at that time any Weapon in his Hand. That immediately after 
the Deceaſed cried out, Hannah, Chetwynd has ſtabbed me; and then the 
&« ſaid Hannah ſaid to the Priſoner, What have you done? Upon which the 
| £6 Priſoner looked on the ſaid Hunnab with Concern, and ſaid, If I have 


| < hart Mr. N chetts I am ſorry for it. We find that there never had been 


& any Quarrel or Malice between the Deceaſed and the Priſoner, but that 
& they conſtantly had lived in Friendſhip together. We find likewiſe the 
& Deceaſed was about the Age of nineteen, and Mr. Ch:twynd about the 
„Age of fifteen, and that of this Wound the Deceaſed died upon the 
And whether upon the whole the 
% Priſoner is guilty of all or any of the ſeveral Indictments, the Jury ſub- 
mit to the Court,” 


Mr. Chetwynd is ſtill in Newgate; it is apprehended Mr. Chetwynd will 
apply to his Majeſty for a Pardon before the ſpecial Verdict eis argued, or 
if not he will do fo afterwards, in Caſe the Judges ſhould be of Opinion 
that the Facts ſtated in the ſpecial Verdict ſhould be Murder. To pre- 
vent this, and his eſcaping the Juſtice due for his Offence, if the Law de- 
cla: es him to be guilty of Murder, it is propoſed to bring in an Appeal of 
Murder, and to that end your Opinion is deſired. 


Q.: Whether the Offence found by the ſpecial Verdict is Murder or 
Manſlaughter ? | | 
J am ſtrongly inclined to think this will be ad; udged to be Murder,” 


The Deceaſed's Father and eldeſt Brother are both reſident in Jamaica. 
It is apprehended that an Appeal if brought muſt be brought by the eldeſt 
Brother, who is the Heir at Law of the deceaſed. 

Q. Whether ſuch Appeal can be brought by Mr. Barham and Meſs: 
Drake and Long, for and on his behalf; or mult the fame be brought 
by the Heir in Perfor, ? 

The Appeal muſt be commenced by the Heir in Perſon if ke is of full 

Age, if not by Guardian.“ 


As the Heir is reſident oF ers and it will be ſome time before he 
can be in England, and as a Year and a Day from the time of the Death is 
allowed for bringing ſuch Appeal, fo if Mr. Chetwynd ſhould in the mean 
time obtain his Pardon, | 
Q. Whether he will upon pleading ſuch Pardon be diſcharged out of 
Cuſtody without Bail, and if ſo and he cannot afterwards be appre- 
hended within the Year and Day, how is the Appellant to fave the 


Benefit of his Appeal ? 
« Tr there is no Appeal commenced when the Pardon is pleaded, I 
& hardly think the Court will require Bail upon allowing the Pardon; 
« hut it will be proper to ſhew that the Heir is expected, and in order 


« to give time for his appearing it may be proper to enter Caveats, 


of Age was admitted: No Evidence being offered as to the Age of the Priſoner; the J ury formed their Judgment thereof, 
| | 32 
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G fe hee, the Primers gue far; 
The giving Pledges to proſecute is.recited.in the. Writ, and I believe erar 1 ents, the Jury fubmit'to the Court. "That as it is expreſy 
© hae — 2 given to the Sheriff before he ſerves, the Writs found,” by this f cial Ft that there never had been ably 0 
Myer wes + mbridge's Caſe it was omitted. But it is out of doubt, if Malice between the Deceaſed and the Petitioner, but that they'conſtany 
<<. the Jury find it to be Manſlaughter, that will. be a ſufficient proſecuting | lived in Friendſhip together; and as the fatal unhappy Wound yout'Þ;. 
6 it with: Effect, and protect 7 4 Appellant and his Sureties from any ry wa 2 the Deceaſed was the Effect of a ſudden and inſtant Proc 

Damage, Fine or Impriſonment “ !. d 
At the Deferidant ſhould" be found guilty upon the Appeal. [ma mon mes „ ; $4, Mn Dor vl 
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"UW ether it is ad ina K th Ricketts appeal in cafe Mr. Cher- N | Fon 
„Whether it is adviſable for Mr. Ricketts to appeal in cafe Mr. Chet- Al your Petitioner, as in the flriflefl Gratitude and Duty Teund, jj, dies 
e eee a i the ring nd 
\-+.2 Jerad a8 (evere or vindidtive fn ? ” 


ve Ihe Youth of the Offender, the Suddeiineſs of the Action unattended | When their Lordſhips were pleaſed to refer it to the Attorney and 8 lici- 
10 1871 y 25 Ain Circumſtance, and the Frien blo, which 1 tor-General, who made the following Report thereupon: * - 
dry find to have ſubſiſted to the Moment of the fatal Accident, make F "fb? a iclitor-CGonoiat 
3 2 5 NE to tn uk, that eln de Appel if he ſhould ſucceed in A Copy of the Report of his Majeſty s Attorney and Solicitor-Genera), on 80 F 
4 « his Spit, would hardly inſiſt upon the Rigour of the Law; and then | Mr. Chetuynd's Petition. Kn F 
6 GN * he is now abroad, I think the Gentlemen who haye hitherto WP To the King's moſt excellent Majeſty in Council. 7 
&* prof; cuted and obtained the preſent Verdict, will be well juſtified, in May it pleaſe your Majeſty, APE; 17 59 oY A 
* acqliieſcing under the Pardon, ( ſuppoſing the Ing ſhould grant it) ] N humble Obedience to their Excellencies the Lords Juſtices Commands Circ 
a atter they have laid the State of the ale properly before 277 through 1 ſignified to us by Mr. Stone, by his Letter of 25th O#%ber laſt, direQing Side 
«- whoſe Hands it is to take its Progreſs. 1 IDSS 4 5 TRANGE. , us to take the annexed Petition of William Chetwynd, an Infant of the Aye refti 
NE Ca © ata dre $8 3am mus Hober, 1743. | of fifteen Years, into Conſideration, and report our Opinions what may be to p⸗ 
. After the beforementioned ſpecial Verdict was found, the Relations of I proper to be done therein; We have taken the ſame into Couſideration, pleat 
the Priſoner, who were Perſons of ſome Figure in the World, had a Meet- | after having been attended by the Agent and Counſel of the Pe- there 
ing with, his Counſel, to conſult, what was moſt proper to do in this Af- titioner, and alſo by the Agent and Counſel for Mr. Reger Drate lf 
fair, whether. to endeavour Oe bringing on the arguing of the ſpecial Ver- and Mr. Beclon Long, under whoſe Care Thomas Ricketts the De- «| 
dict, or immediately to apply to his Majeſty for a Pardon.---'l he Coun- ¶ ceaſed mentioned in the Petition had been placed by his Father, who now 
ſel,.. conſidering the Youth of the Priſoner, and the Length of Time he lives at Jamaica; and which ſaid Mr. Drake and Mr. Zong oppoled before 6 
might lay in ewgate, before the Determination of the ſpecial Verdict, | us the rayer of the faid Petition. | V 11 
adviſed the applying directly to his Majeſty for a Pardon.---Whereupon {| ' The Petition ſtates, That the Petitioner had been tried at the aft Se. td to 
the Flowing, etition was > Drama to the Lords Juſtices, (the King be- | ſions of Oyer and Terminer at the Old Bailey, on three Indictments, for the made 
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Murder of the ſaid Themas Rickeits his School- fellow, on the Trial where- paſſin 


ing then at Hanover) uin. EY id 75 ; Schoo n the Trial whet * 
TDo⸗ their Excellencies the Lords Juſtices in Council, | _ 4 4 rhe. e e f L n - 6 org IVE Fa of ihe 
EY . 221 . | 2211287 a | We 14 | 5 5 
De humble Petition of William Chetwynd, an [fant of the Age of 15 Years, | that there never had been any Quarrel or Malice between the Deceaſed dir 7 
_ Moſt humbly ſheweth, et 1% bing: ws T ll . | and the Petitioner, but they conſtantly lived in Friendſhip together, and is fo 
HAT the Petitioner was tried at the laſt Seſſions of Oyer and Termi- as the fatal unhappy Wound the Petitioner gave the Deceaſed was the . 


ner at the Old- Bailey, on three Indictments preferred againſt him in Effect of a ſudden and inſtant Provocation, and for which he hath ever 
the Name of his Majeſty, forthe Murder of Thomas Ricketts his School-fel- { ſince been, and is ſtill under the deepeſt and moſt inconſolable Affliction, 
low, on the Trial whereof the Jury brought in a ſpecial Verdict in the | and as he had not the moſt remote Apprehenſion of murdering the He- 
Words following, viz. | | as 1 W ⁹9 . j ceaſed, and in regard to his tender Age, the Petitioner moſt humbly hopes 

That Thomas Ricketts, on the twenty-ſixth Day of September laſt, being | he may, under all the Circumſtances of his unfortunate Cafe, be codli- 
a.Scholar at Mr. Clare's Academy in Soho-Square, was in a Room in the | dered as a proper Object of the Royal Mercy, which he moſt humbly 
ſaid Mr,.C/are's Houſe, in which the ſaid Chetwynd uſed to lie and not Mr. | prays may be extended to him, by granting the Royal Pardon for the ſai 
Ricketts, in company with the Priſoner Milliam Chetwynd, William Ha- Offence. | | ES 
milton Sane! Mather, and Hannah Humphreys a Maid-ſervant in the ſaid | We have inquired into the Caſe, and find that the Petitioner was in- 
Mr. Clare's F amily, That the ſaid Mr. Chetwynd, the Priſoner, 'having | dicted on three Indictments, whereof Copies are annexed, for the killing 
his own; Cake in his Hand, which was a hard Cake called a Simnel, and | of the ſaid Thomas Ricketts; one of which was on the Coroner's Inqueſ, 
hard to gut; the Neceaſed, Themas Ricketts, alked him for a Piece of it, | which had found him guilty of Manſlaughter; another at Common Lav 
which the ſaid Chetwynd gave him. That the ſaid Thowas Ricketts after- | for Murder; and the third on the Statute of Stabbing, of the firſt Year 
War s ing the fad Chetwynd to give him ſome more of his Cake, the ſaid | of King James the Firſt, Chap. 8th, all which were tried at the laſt Sc 

hetwynd, ret uſed ;; and thereupon the ſaid Ghetwynd went out of the ſaid | ſions of Oyer and Terminer at the Old Bailey; and the Jury found a ſpecial 
Room with his Cake under his Arm, and the Decealed followed him out | Verdict, which is not yet drawn up in form, but the Minutes thereof fignel 
of the ſaid Room; upon which the ſaid Chettynd returned again into the by the Jury are in the following Words, v:z. 9 8 E 


ſaid Room, and went to his own Bureau, and cut another Piece of the | Vidal "jp : : : i 
Cake for himſelf ; the ſaid Ricketts offered to lend the faid Chetwynd his iddleſex.] The King againſt lian Chetwynd, the ſame againſt the ſa ; 
and the ſame againſt the ſame. | 


Kniſe to cut the Cake, and at the ſame Time pulled his Knife (being a \ 19932. 115 201008 
claſped Knife) out of his Pocket and opened it; but the ſaid Chetuynd re- That Thomas Ricketts, on the twenty-ſixth of September, being a Scholar 
fuſing to make uſe of Mr. Ricketts's Knife, ſaying, he had a Knife of his | at Mr. Clare's Academy in Sehs-Square, was in a Room in the faid M: . 
own, the ſaid Mr. Ricketts put up his Knife again; and immediately after | Clare's Houſe, in which the ſaid Chetuynd uſed to lie, and not Mr, 8 In 
this the ſaid Chetwynd, being then at his Bureau, cut off a Piece of the ſaid | Ricketts, in Company with the Priſoner William Chetwynd, Lillian Hr beard of 
Cake with his own Knife, being a common Knife, and ſuch a one as the | milton, Samuel Malcher, and Hannah Humphreys, a Maid-ſervant in the {ai committe 
faid Chettoynd and his School-fellows generally uſed, and laid the ſame Piece | Mr. Clare's Family. — That the ſaid Mr. Chetwynd the Priſoner having d #* in $, 
of Cake upon the Top of his Bureau for himſelf. That the ſaid Chetwynd | own Cake in his Hand, which was a hard Cake, called a Simmel, and ti Decear 
ſtanding there, with his Back to the reſt of the Company, was putting the | to cut, the Deceaſed, Themas Ricketts, aſked him for a Piece of it, y pen _ 
reſt of his Cake into his Bureau, and whilſt he was ſo doing, the Deceaſed | the ſaid Chetwynd gave him ; that the ſaid Thomas Ricketts afterwards. ceaſed. H 
came up and put his Hand over the faid Chettbynd's Shoulder; whereupon | ing the ſaid Chetwynd to give him ſome more of his Cake, the ſaid Ch be Term 
the faid Mr. Chetuynd, raiſing his Arms, ſaid to the Deceaſed, Don't, Mr. | wynd refuſed, and thereupon the ſaid Chetwynd went out of the ſaid Noam, — ounyi. 
Rictetis; and the ſaid Mr. Ricketts. immediately ſnatched the ſaid Piece of | with his Cake under his Arm, and the Deceaſed followed bim out of % ©” A2 
A away, againſt the ſaid Chetwynd's Conſent, which lay upon the | ſaid Room; upon which the ſaid Chetwynd returned again into his {a that he mi 

op of the ſaid Bureau, and went to the ſaid Maid-ſervant about two or | Room, and went to his own Bureau, and cut another. Piece of the Cal harre; for 
three Yards off, and ſaid, laughing, Hannah, I have got a Piece of Chet- | for himſelf ; the ſaid Ricketts offered to lend the ſaid Chetwynd his Knife t {Yin 
wynd's Cake, which he ſhewed her in his Hand. That thereupon im- | cut the Cake, and at the ſame Time pulled his Knife (being a clal 
mediately the Priſoner, Mr. Chetwynd, followed him with his Knife in | Knife) out of his Pocket, and opened it, but the ſaid Chetwynd refuli"s 
his Hand, and demanded the ſaid Mr. Ricketts to return him his Piece of | to make uſe of Mr. Rictetts's Knife, ſaying, he had a Knife of his 9% 
Cake; the deceaſed Mr. Ricketts returned no Anſwer to this, but conti- | the ſaid Mr. Ricketts put up his Knife again; and immediately after this, the 
Aued laughing, and did not return the Piece of Cake; upon which the | ſaid Chetwynd being then at his Bureau, cutoff a Piece of the ſaid Cake wid 

3 | | 
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fon, in Surrey, for the faid Murder, and acquitted, However, he was ordered to 


Hake 
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aal the ſaid Ghetw;nd's Conſent, which. lay upon the of de gd 
Bureau, and went to the ſaid d e o or three Yards off, 
and fad, laughing Hameh, I have gat a, Piece of Chetwynd's Cake, which 
de hewed: her in bis Hand; that thezeupon | immediately the Priſoner, 
Ar. Chetwynd, followed him with his et hls Hand, and dertiand- 
Ache ſaid Mr. Ricketts to return him his Piece of C ay Deceaſed 
dr. Riche returned no Anſwer to thiss bus gontinucd Iayghingy and 
aid not return the Piece of Cake, upon which the Priſoner fruck im back- 


anded with the ſaid Knife, which he had ke | | 
tan with which he had cut the ſaid Cake) the ſaid Ricketts being then only 
in his Waiſtcoat, which was then unbuttoned, and gave him a Wound 
upon the Right Side of the TY below the Navel, which penetrated into 
the Cavity of the Belly; the Deceaſed not having before ſtruck the 

riſoner, and not having at that time any Weapon in his Hand. That 
immediately after the Deceaſed cried out, Hannah, Chetwynd has ſtabbe 
me 3 and then tl ſaid Hannah ſaid to the Priſoner, What have you done 
Upon which the ſaid Priſoner looked on the ſaid Hannah with Concern, 
2nd. ſaid, If I have hurt Mr. Ricketts, I am ſorry for it; We find there 
never: had been any Quarrel or Malice betwixt the Deceaſed and the 
Priſoner, but that they had conſtantly lived in Friendſhip together. We 
And likewiſe, that the Deceaſed was about the Age of Nineteen, and Mr. 
N of about the Age of Fifteen ; and that of this Wound the Deceaſed 
died the twenty-ninth of the ſame September; and whether upon the whole 
the Priſoner is guilty of all or any of the ſeveral Indidtments, the Jury 


ſubmit to the Court: 
: An Evans. Peter Archambe, 
Charles Carleton. Benjamin Ingram. 
Benjamin Ticiner. ohn Holmes, 
Samuel Bowler. Jacob Lebat. 
Francis How. Jonathan Alderton. 
Thomas Hogg. ohn Archambo. | 


As the Minutes of the ſpetial Verdict have ſtated the Cafe with all its 


Circumſtances (6 very minutely, no other Evidence was offered on either 


Side to — br aggravate the Charge. And we beg leave humbly to 


certify your Majeſty, that it lies entirely in your Majeſty's Royal Breaſt, | 
to'pafdon'the Petitioner or not; and if your Majeſty ſhall be graciouſly | 
pleaſed to extend your Royal Mercy to him, there can be no Objection 
thereto in point of Law. 91 15539 gat 

All whieh is humbly ſubmitted to Your Majeſty's 8 Wiſdom. 

{1 51 | D. RTDE 
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N. 
. W.MURRAY, | 


© Upon which his Majeſty (being then returned from Hangover) was pleaſ- | 
ed to order his Moſt 
made out. As ſoon as this came to be known, # Caveat was entered againſt 
paſſing the ſame at (Lord Gower's) the Lord Privy-Seal's Office; where 
upon the Lord Privy- Seal ſent to Sir Thomas Abney, Ent. one of the Judges 
of the Court of Common- Pleas, to aſſiſt him at the Hearing the fame 
Sir Thomas in a very genteel Letter begged to be excuſed; on account of | 
his former Intimacy with Walter Chetwynd, of Grenden in Warwickſhire, 
Eſq. the young Gentleman's late Father ; upon which the Lord Privy» 
Seal ſent to the Lord Chief Baron, to deſire his Aſſiſtance at the Hearing 
of Counſel (at Whitehall) for and againſt paſſing the faid Pardon; when 
after hearing the Arguments, (Serjeant Vynne and Mr. Morton for the 
Caveat, and Mr. Lid and Mr. Legge againſt it) the Lord Privy-Seal de- 
clared he had heard no Reaſons ſufficient given againſt allowing the fame, 
and put the Privy-Seal to the ſaid Pardon. After which the Friends and 
Relations of the Deceaſed entered a Caveat againſt paſſing the ſame at the 
Lord Chancellor's; when the Right Honourable the Earl of Hardwick 
ordered the Counſel on both Sides to attend him at his Houſe in Ormond- 
fireet; when after hearing the Arguments on both Sides, his Lordſhip 
laid, he had no doubt with him 3 paſſing the ſaid Pardon, and or- 
dered the Great Seal ta be put to it. When the Priſoner came to ei- 
minfer-hall in- Hillary Term to plead this Pardon, it was ſtrongly oppoſed + 
by Counſel ; but after hearing the K on both Sides, . Chief 
La Lee declared, he had heard no ſufficient Reaſons offered againſt the 
Priſoner's taking the Benefit of his Majeſty's Pardon; which he did di- 
rely by pleading it on his Knees, and was immediately diſcharged, 


— 


Nn 


- Strange's Reports, Vol. II. p. 1203, 4, 5- 


t Slaughterford was acquitted before Holt, at Surrey Aſſizes; and he took Bail to 

anſweran Appeal; which was afterwards tried at Bar, and the Party convicted and 
Strange, Vol. II. p. 1204 Slaughterford's Caſe was this: 

Chriſlopher Slaughterford (Son of a Miller, himſelf s Maltſter of fome Subſtance, 
near Guildford in Surrey) courted one Jane Young, who thereupon left her Service in 
order to be married to him; was ſeen in his Company O#ober 5, 1708, but never 
heard of afterwards ; whereupon he was ſuſpected of murdering her, taken up, and 
committed to the Marßbalſea; and at the Lent Aſſizes following, was tried at Ling 


remain in Gaol, many People thinking him guilty. The Father and Friends of the 

aſed being poor, a Subſcription was ſet on foot and Money raiſed, and an Ap- 
pal was brought againſt. the ſaid Slaughterford by Henry Young, Brother of the De- 
ceaſed. He was hrought to the Queen's-Bench Bar at Weltminfter, the ſecond Day of 
tbe Term ſollowing, and tried before the Lord Chief Juſtice Holt, on the ſaid Appeal, 
ind convicted on very ſtrong Circumſtances, and ordered for Execution! on Saturday 
July 5b. Slaughterfard being led to the Gibbet from Guiid/ord (to which Place he was 
arried from the Mar/hal/ca), the * Requeſt he had to make to the Executioner was, 

A 


racious Pardon, for the ſaid Milliam Chettuynd, to be 
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Thomas Ricketts 488 


Hilam Term, ig George II. 
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A ſpecial Verdict on an Indictmeht for Murdef, was found at the 


ec 


and removed into the King's Bench; but before Ar- 
| efendant obtained his Majeſty's Pardon, which he plead- 
e ed upon his Knees; and it was allowed. Then the Counſel for the 
Prolecutor inliſted, that by Vertue of 3 H. VII. c. 1. the Court ought 
5 to require Ball for his Appearance to anſwer an Appeal; there being 
e an Affidavit produced, that the Brother and Heir was beyond Sea, but 
© expected in time; and it was allo inſiſted, that by Vertue of 5 and 6 . 
% and H. C. 1 3, the Court ſhould take Security for the Good- behaviour. 
The Statute 3 H. VII. c. 1. runs: © That if any Perſon charged as 
tc Principal or Acceſſory, be acquitted at the King's Suit, within'the Year - 
«*« and Day, the Juſtices, before whom he is acquitted, ſhall not ſuffer him 
6% to arge ; but either remit him again to the Priſon, or elfe let him 


3 


t in his Hand al along, to bail, after their Diſcretion, till the Year and Day be paſt. 


Upon this Clauſe it was argued, that the Caſe of pleading a Pardon 
after a ſpecial Verdi, was firon er than the Caſe of an Acquittal by 
« a Jury, which took away all the Preſumpeion of Guilr 3 and that this 
was an atua] Acquittal, and is called ſo in the Pardon. The Judg-" 
ment is Duod eat inde fine Die, and if he is again indicted, he may plead 
% Autre foits acquitte, 11 H. IV. 41. Bro 20. Coron. 29, 133. Fitz, N. N. 
251. G. and the Record -beitg moved into the King's Bench, this Court 
are the Juſtices before whom he is acquitted t; and it is not diſcre- 
tionary only as to the Point between Bail and Impriſonment, the latter 
te of which the Proſecutor did not inſiſt upon. yriodatgas I 

« But as to this Point, the Court were of Opinion, that the preſent 
„ Caſe was ndt ſuch as the Act of Parliament meant; and this being to 
% ſubject the Priſoner to a ſecond Trial, which before he was not, he 
4 not being indictable (Kelynge 23.) till the Time to appeal was elapſed: 
&« *till this Act gave ſuch a Proſecution; it was therefore to be bon 
4 ſtrictly, and confined literally to an Acquittal by Verdict {Kelynge 04.) 
<« upon an Arraignment at the King's Suit; and it was material, that no 
< Inſtance could be ſhewn of requiring ſuch Bail upon pleading a Pardon; 
ce on the contrary, Bowen in Mech. 8 Ann, was diſcharged without Bail, 
* Acquittal, they ſaid, muſt be underſtood in d C:urſe of Law, and not an 
«6 Interpoſition of the Crbwn's Mercy. „„ 
„The other Point, as to Sureties for the Good- behaviour, depended 
on the 5 and 6 . and M. d. 13. which enacts, „That the Juſtices 
before whom any Pardon for Felony ſhall be pleaded, may, at their 
Diſcretion, remand or commit the Perſon pleading it to Priſon, till 
he ſhall enter into a Recognizance with two Sureties, for his good Be- 
haviour, for any time not exceeding ſeven Years ; and if the 205 be 
an Infant (which was the preſent Caſe) then he is not to be bound, but 
muſt find Sureties.“ Upon this Clauſe, therefore, the Proſecutor 
inſiſted upon Sureties for the Good- behaviour, and inſtanced 2 HF. 
N. G. * where it is faid, that at Common-Law; without the 
Aid of 18 Eliz. c. 7. a Party acquitted may be bound to his Good- 
behaviour, if of ill Fam. VEU 
«The Counfel for the Priſoner did not much oppofe giving Sureties, 
and ſaid, they had them ready; and Mr. J. Wright and Mr. J. Denniſon 
wete inclined to take them; but as there had yet been no Inſtance ſince 
the Act, and this was merely diſcretionary, the Chief Juſtice (Sir 
% William Ler) was unwilling to make the Precedent in the Cafe of an 
Infant, where ſome favourable-Circumſtances were ſtated in the Ver- 
« dict. And the Caſe Hale cites out of Ra/tal's Entries, was, where 
& (as the Record fays) teſtatum fuit cur per fide dignos, that the Defend- 
ant was of ill Fame; and at laſt the others came in to diſcharge him 
6 without Security.“ le | | | 

N. B. I (Sir Fohn Strange) on behalf of the Proſecutor, (the Heir being 
beyond Sea) deſired it might be taken notice of, that we did not waive 
our Demand; and upon that the Court ſaid, it ſhould be their own Act, 
upon the Diſcretion of the Court. 
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The whole Expence attending this Proſecution, at Conſultations, Fees 
to Counſel at the Trial, at-the Attorney General's, at Lord Privy Seal's, 
at the Lord Chancellor's, and at the King's Bench on pleading his Par- 
don, and Impriſonment in Notogate from October to February, amounted 
to above 1300/. WEI 16 | 

This William Chetwynd, Eſq. was the Laſt Heir-male of the Chetwynds 
of Grendon in Warwickfhire, and Rudgley in Staffordſhire. For though 
on the Death of his elder Brother, alter Chetuynd, Eſq. who catched'a 
ever by attending Captain Clar#'s Trial at the Old Bailey, April 1749, of 
which he died) he came into a good Eftate, as Heir at Law (his Brother 


that be might throw bim/elf off: And they were almoſt the only Words he uttered 
lere; for being tied up, 4: 6 the Executioner could deſcend to do the reft of his 


Walter's Will being in part ſet aſide on a Trial in B. R.) he enjoyed it 
but a few Years. | | i OOH by 


Office, in turning him off the Ladder, be had ſwung himfelf o - He ſeemed to dic 
with a refolute Obſtinacy, but delivered the 9 — Sheriff. | 


; Guildford, July 9, 1709. 
I being brought here to die, according to the Sentence paſſed upon me at the 
Queen's-Bench Bar, for a Crime of which Iam wholly innocent, thought myſelf 
* obliged to let the World know (that they do not reflect on my Friends and Nela- 
tions whom [I have left behind me much troubled for my fatal End), that I know 


* nothing of the Death of Mrs. Fane Hung; nor how ſhe came by her Death di- 


| © rectly or indirectly; thongh ſome have been pleaſed to caſt Reflections on my 


„ Aunt, However, I freely forgive all my Enemies, and pray to God to give them 


a due Senſe of their Errors, and in his due time to bring the Truth to light. In 


the mean time, I beg every one to forbear reſlecting on my dear Mother, or any of 
my Relations, for my unjuſt and pRRappy Fall, fince what I baye here ſet — 
** is the Truth and nothing but the Truth, as I expect Salvation at the Hands of 
„ Almighty God; but I am heartily ſorry that I ſhould be the Cauſe of perſuadii 
ber to leave her Dame; which is all that troubles me, as witneſs, my Hand this gt 
% Day of Ju.” 104 £114: I 


8 Slaughterferd. 
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Preſence, after he had made ſeveral Challenges, the following 
. .Jury-men were ſworn +, Pn” 
1. Daniel Ponton of Lambeth, Starch-maker. 
2. Jebn Hayward of Chelſham, Gent. 
© + +... 4443+, Michael Cuffe of 8 Gardener. 
4. Hancis Bartholomew of Egham, Gent. 
5. Robert Wood of Epſom, Baker. 
6. Milliam Bracker of I/altan upon Thames, Brewer, 

J. Edmond Browne of Croydon, Brewer. 
8. Thomas Belch of Caulſdon, Gent. 
9. Thomas Dawſon of St. George in Southwark, Brazier. 

10. William Taylor of St. Saviour in Southwark, Brewer. 

11. Thomas Lintall of the ſame, Cloth-Worker. 

132. Fames Paine of Seal, Yeoman. 

_ Then. the Clerk of the Arraigns (after Silence commanded) read over 
his Inditment to him, which was as follows: 

_ Surry, Be it remembered, That at a Special Seſſion of Oyer and Ter- 
miner, and Gaol-Delivery of our Sovereign Lord the King, of and for 
the County of Surry, holden at the Borough of Southwark in the (aid 
County, on Monday the twenty-third Day of June, in the twentieth Year 
of the Reign of our ſaid preſent Sovereign Lord George the Second, by 
the Grace of God of Great Britain, France, and Ireland, King, Defender 
of the Faith, and ſo forth, before Sir Milliam Lee, Knight, Chief Juſtice 
of our ſaid preſent Sovereign Lord the King, appointed to hold Pleas be- 
fore the King himſelf, Sir John Willes, Knight, &c. (naming the reſt of the 
Judges and Commiſſioners preſent) and others their Fellow- Juſtices and 
Commiſſioners of our ſaid preſent Sovereign Lord the King, aſſigned by 
Letters Patent of our ſaid preſent Sovereign Lord the King under his 
Great Seal of Great Britain, made by Virtue of the Statute made in this 
preſent Parliament, intitled, An Ac for the more eaſy and ſpeedy Trial of 
ſuch Perſons as have levied or ſhall levy Mar againſt his Majeſly, and for t 
better OC the Qualifications of Furors in Trials for High-Treaſon, or 
Miſprifion of Treaſon, in that Part of Great Britain called Scotland, to the 
ſaid Juſtices and Commiſſioners above-named and others, and to any three 
or more of them (of whom our ſaid preſent Sovereign Lord the King 
willed that any of them the ſaid Sir Villiam Lee, [nanuag ſome others of 
the Judges] and others in the ſame Letters Patent named and appointed 
ſhall be one, to deliver the Gaol of the ſaid County of the Priſoners therein 
being, or ſuch as ſhall or may be detained in the fame, on or before the 
firſt Day of January, in the Year of our Lord One Thouſand Seven Hun- 
dred and Forty- ſix, for or on Account of the High-'T reaſon mentioned in 
the ſaid Statute in levying War agzinſt our ſaid preſent Sovereign Lord 
the King within this Realm, and to enquire by the Oath of good and 
lawful Men ot the ſame County of all ſuch High. Treaſons ia levying 
War againſt our ſaid preſent Sovereign Lord the King within this Realm 
by the faid Priſoners, or any of them, or by any other Perſon or Perſons 
who are now in actual Cuſtody for or on Account of the ſame, or who are 
or ſhall be guilty of High. Treaſon in levying War againſt our ſaid preſent 
Sovereign Lord the King within this Realm, and ſhall be apprehended and 
impriſoned for the ſame on or before the ſaid firſt Day of January, in the ſaid 
Year of our Lord One Thouſand Seven Hundred and Forty-ſix, and the 
fame High- Treaſons to hear and determine according to the Form of the 
ſaid Statute, by the Oath of Sir William Richardſon of Bermonaſey, Knt. Sir 
Abraham Shard of Kennington, Knt. Sir Thomas Hank:y of Clapham, Kant. 
Sir Peter Thempſon of Bermond/ey, Knt. Joſias Mordſivorihb of Adſcombe, Eſq. 
Percival Lewis of Putney, Eſq. Samuel Atkinſon of Croydon, Eſq. Jahn Cope- 
land of Camberwell, Eſq. Charles H:ſtins of Creyden, Eſq. Foſeph Creſwick 
of Stretham, Eſq. IPilliam Carte of Southwark, Eſq. Joſeph Ii lougbby of 
Croydon, Eſq. Thomas Beweis of Bermindſcy, Eſq. Elias Bird of Retherhith, 
Eſq. Thomas Tarrant of Southwark, Eiq. Edward Steavens of Southwark, | 
Eſq. Henry Robinſon of Mandſiuorth, Eſq. John Heathfield of Creydin, Eſq, 
Nathaniel Green ot Southwar#, Eſq. Iſaac Eeles of Lambeth, Eſq. John Smith 
of Lambeth, Eſq. Hammett Richardſon of Bermendſey, Eſq. Samuel Nicholſon 
of Croydon, Eſq. good and lawful Men of the ſaid County, being then and 
there {worn and charged to enquire for our ſaid preſent Sovereign Lord 
the King, touching and concerning the Premiſes in the ſaid Letters Pa- 
tent mentioned, It is preſented, that the Bill of Indictment to this Sche- 
dule annexed is a true Bill. 
The Jurors for our preſent Sovereign Lord the King upon their Oath 
preſent, that Francis Townley, late of the City of Cariiſe, in the County 
of Cumberiand, Elq. otherwiſe called Francis Tuwnley, late of the ſame 
an Hamilton, late of the City. of Carty in the 


Place, Gentleman, 7 
County of Cumberland, Eſq. otherwiſe called Fohn Hamilton, late - of the 


- 
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| preme, true, natural, 


| fon pretended to be Prince of Males during the Life of James the Second, 


« we 
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withdrawing that cordial Love, and that true and due Obedience, Fide- Mi 
lity and Allegiance, which every Subject of our ſaid preſent Soverei * 
Lord the King ſhould and of Right ought to bear towards our ſaid preſent = 
| Sovereign Lord the King; and allo deviſing, and (as much as in them 515 
lay) moſt wickedly and traitorouſly intending to change and ſubvert the 2 
Rule and Government of this 3 duly and happily eſtabliſhed 08 
under our faid preſent Sovereign Lord the ing, and allo to depoſe : 

and deprive our faid. preſent Sovereign Lord the King of his Title 75 
Honour, and Royal State, and of his Imperial Rule and Government of Priſ 
this Kingdom, and al ſo to put and bring our ſaid preſent Sovereign Lord bi 
the King to Death and final Deſtruction, and to raiſe and exalt the Per- na 


late King of England, and fo forth, and fince the Deceale of the (aid late 
King, pretending to be, and taking upon himſelf the Stile and Title of 
King of England, by the Name of James the Third, to the Crown and to 


the Royal State and Dignity of King, and to the Imperial Rule and Go- 1 
vernment ot this Kingdom, upon the tenth Day of Ocloler, in the nine- 8 5 
teenth Year of the Reign of our ſaid preſent Sovereign Lord the King, at — hy 
the City of Carliſu aforeſaid, in the County of Cumberland aforeſaid, with 5 
a great Multitude of Traitors and Rebels, againſt our ſaid preſent Sovereign N if 
Lord the King (to wit) to the Number of three Thouſand Perſons (whoſe Rebel 
Names are as yet unknown to the ſaid Jurors), being armed and arrayed ina t 01 
warlike and hoftile Manner (to wit), with Colours diſplayed, Drums best- is, 
ing, _ playing, and with Swords, Clubs, Guns, Piſtols, and divers 77 
other Weapons, as well offenſive as defenſive, with Force and Arms, did MPs 
falſely and traitorouſly aſſemble and join themſelves againſt our ſaid pre- 2 
ſent Sovereign Lord the King, and then and there with Force and Arms 2 | 
did falfcly and traitorouſly, and in a warlike and- hoſtile Manner array and * 
diſpoſe themſelves againſt our ſaid preſent Sovereign Lord the King, and NH * 
then and there with Force and Arms, in Purſuance and Execution of ſuch * | 
their wicked traitorous Intentions and Purpoſes aforeſaid, did falſely and C 7 
traitorouſly prepare, order, wage and Ivy a publick and cruel War againſt . F 
our faid preſent Sovereign Lord the King, then and there committing and < 
perpetrating a miſerable and cruel Slaughter of and amongſt the faithful a hl 
Subjects of our ſaid preſent Sovereign Lord the King, and alſo then dab 8 
and there during the faid War with Force and Arms did with the la * 4 
| faid Traitors and Rebels ſo aſſembled, armed and arrayed as aforeſaid, | = 
falſely and traitorouſly «gainſt the Will of our ſaid preſent Sovereign Lord 0 C : 
the King, enter into and take Poſleſſion of the ſaid City of Cari;ſi', and 5 yy 
the Caſt]: thereto belonging within the ſame City, (the ſaid City and 15 
Caſtle being a City and Caſtle of our ſaid preſent Sovereign Lord the ml * 
King) and the ſaid City and Caſtle with Force and Arms then and there 5 4 (a 
did falſely and traitorouily poſſeſs, hold, keep, maintain, and defend, of * 
againſt our ſaid preſest Sovereign Lord the King, againſt the Duty ef ors 
their Allegiance, againſt the Peace of our ſaid preſent Sovereign Lord the R oy 
King, his Crown and Dignity, and alſo againſt the Form of the Statut? Bleſs th 
in ſuch Cate made and provided. 7 5.8 
To this Inlictment tne Priſoner pleaded, Net Guilty. | * 
N. B. This Indidment and Caption were made ute of againſt all the "or ele 
Rebels who were tried in Sun, except Areas Macdonald ; ſave that the be ky 
Overt-Acts were laid in different Counties cf Eno{and or Scotland, as Mt grated 
Cafes reſpectively required ; and alſo fave that the Overt-Act of taking 
and poſſeſſing the City and Caſtle of Carliſie was not charged on thoi But 
who were not concerned in that Part of the Rebellion. "IR ow 
Clert of Arraigns. Gentlemen, upon this Indictment the Priſoner # ag er 
the Bar has been arraigned, and thereunto has pleaded, Not Guilty, 48! Ae 
for his Trial hath put himſelf upon God and his Country, which Coat? ] 2 
_ are: Your Charge is to enquire, whether he be guilty of the High * 3 
reaſon whereof he ſtands indicted, or Not Guilty. If you find 1" 1.4 ＋ 
Guilty, you are to enquire what Goods and Chattels, Lands or Tem: this Kin, 


ments, he had at the Time of the High- Treaſon committed, or at a0! 
Time ſince: If you find him Not Czui.ty, you are to enquire whethe! 
fled for it; and if you find he fled for it, you are to enquire of his Gov 
and Chattels, as if you had found him Guilty: If ycu find him Not Guilt! 
nor that he did fly for it, you are to ſay ſo, and no more, and hear j® 


| 


ſame Place, Gentleman, Alexander Abernethy, late of the ſame Place, Gen- 


 ® Though there were no Trials of the Rebel Commoners in 1715, printed in the Collection of State Pials; yet we ſhall infert here a ſhort Account of a few 5 
Trials of the principal Commoners concerned in the Rebellion in 1745-6, as printed at that Time, (with Additions) to ſhew they were Perſons of no Conſequence of E 
concerned in that unnatural Rebellion; being either Men of ſmail Fortunes, or who had run out what they had, or Tracelmen, who tcok Part in that deiperate 


taking.* 
+ For the 
4 


ſeveral Steps taken relating to the Rebels, previous to their Trials, ſee Judge Foſter's Reports, Page 1, 2, 3- 


Evidence. 
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Mr. Jerk; and for the Priſoner, Mr. Serjeant Jynne 
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be Counſel for the King were Mr. Artorney General, Sir | 
The; Mr. Solicitor General *Sir Richard Lloyd, and eee 

, . Clayton. <1 
. Yorks Conſe for the King. May it pleaſe your Lordſhip, and 
1 a. 2 ofthe Jury ; This is an 42 N — 
the Priſoner at the Bar, and ſets forth, Ec. (as is beſore mentioned). 
o this Indictment he hath pleaded Not Guilty ; we ſhall produce our 
Witaeſles,, to make good the n the Priſoner, hie if we 
46, e doubt not that you will fin him guilty of "the T AAS f 
"Ur. Attorney General (Sir Dudley Rider). My Lords, and you, 
Gentlemen of the Jury, the Priſoner at the Bar, having: been deeply 
engaged in the late unnatural and wicked Rebellion begun in Scotland, 
d carried into the Heart of this Fr in order to overſet our pre- 
ſent happy Conſtitution in Church and State, hath made it ry for 
:: Proſecution againſt him: I do not doubt but in the courſe of our 
viderice we mall make it appear to ybur Satisfaction, that the Priſoner 
with two others, whoſe Names are Blood and Flethher, and other their 


Confederates, did aſſemble in a warlike Manner, and procured Arms, Am- 
| | amined, at {nverneſs, by the Judge Advocate of Scotland, but he did not 


munition, and other Inſtruments of War; and compoſed 'a Regiment 
for the Service of the Pretender to theſe Realms, to wage War againſt 
his preſent moſt ſacred Majeſty ; and did march through and invade ſe- 
veral Parts of this Kingdom, and unlawfully did ſeize his Majeſty's 
Treaſure in many Places for the Service of their villainous Cauſe, and 
took away the Horſes and other Goods, Merchandize, and Chattels of 
any of his Majeſty's peaceable Subjects. And that during the ſaid 
th the Priſoner, with other Rebels, in open Defiance of his Majeſty's 
undoubted Right and Title to the Crown of theſe Realms, frequently 
cauled the Pretender's Son to be proclaimed in a publick and ſolemn 
Manner as Regent of theſe Realms ; and himſelf marched at the Head 
of a pretended ee, which they called the Mancheſter Regiment. 
My Lords, I ſhall not take up the Time of the Court in ſaying a 
great deal, for all that the Priſoner is charged with will appear ſo full and 
in from the Evidence we ſhall produce for the King, that there will 
not be the leaſt Doubt with the Jury, to find him guilty. 
© Sir Febn Strange then ſpoke to the following Effect: My Lords, and 
ou Gentlemen of the Jury, I am ot Counſel in this Caſe likewiſe 
br the Crown: I am very far from aggravating this Caſe againſt the 
Priſoner at the Bar, but I cannot help obſerving, that the Engagements 
which the Priſoner had embarked in, would have overſet one of the moſt 
glorious and free Conſtitutions that ever was framed, and I believe I 
may venture to ſay, is the only one in the whole World. | 
| 1 an Attempt to ſubvert the Government, to deſtroy the King, and | 
ſet up a Popiſh Pretender; if marching in an hoſtile manner, carrying 
on 2 bloody and deſtructive War in this Nation, can move Compaſſion, 
or be extenuated, any Rebellion may be palliated over and excuſed, ſince 
ſcarce any Circumſtance can be added in Aggravation of that which hath 
lately been raiſed and carried on in this Kingdom. 

Every Body knows the Rebellion broke out in Scotland with a ſmall 
Number of People, and made a very great Progreſs, *till at laſt the 
Rebels had | Ev ROAD 1377 with the Pretender's Son at their Head, 
to fight his Majeſty's Forces at Preſton Pans, and then the Rebellion bur- | 
rowed into England, and the Priſoner at the Bar was with them in Lan- 
cajdire, particularly at Preſlon, and ſeveral other Places, and then they 
proceeded to Mancheſter, where the Priſoner formed a Regiment, and 
accepted a Commiſhon to be Colonel of the ſaid Regiment, from the 
eldeſt Son of the Pretender, and wore a white Cockade, and a Plaid Saſh, 
as a Mark of his Authority, and the Party he ſided with; and then ad- 
vanced from Manchefler to Derby with his Regiment, where the Rebel 
Army halted ſome few Days; but being apprehenſive of the Duke of 
Cumberland's attacking them, it ſo alarmed them, that they marched 
back with great Precipitation 'till they came to Carliſle, where he acted | 
as Commandant of the City, and gave out Orders to the Garriſon, 
amongſt which he ordered the Houſes of ſome of his Majeſty's faithful 
Subjects to be ſet on fire, but was afterwards obliged by the Duke to 
ſurrender to the King's Pleaſure ; and though Humanity may induce you 
to have Compaſſion towards the Priſoner, yet if it is proved he is guilty of 
the Crimes laid to him, the Juſtice of this Nation calls aloud for his 
Puniſhment, | 

For no leſs was to be a Sacrifice than his Majeſty and his Royal Fa- 
mily (a Succeſſion of Princes, appointed by Divine Providence to be not 
only the Prefervers of our Rights and Liberties, but to be the Guardians 
of the Proteſtant Intereſt in Europe), to appeaſe the Fury of a Sett of un- 
ſatisfied People, who have aſſociated in this moſt wicked and unnatural 
Rebellion, and who envied us, the faithful Subjects of his Majeſty, the 
Bleſſings we enjoyed uninterrupted, of our Religious and Civil Rights 
ad Privileges. 

Theſe People, in order to divert themſelves, and amuſe the Ignorant, 
had on their Standards or Colours, Mottoes that they imagined would 
be grateful, viz. 


LizERTY and PROPERTY, 
CHURCH and KING. 
But your Lordſhip and the Gentlemen of the Jury, as well as the unfortu- 
nate Perſon who ſtands before you at the Bar, will excuſe me if I take upon 
me to interpret the Meaning of their famous Motto or Inſcription on 
their Colours, which, not to take up too much of the Time of the Court, 
| ſhall do in few Words. 

The Liberty they deſigned, was nothing leſs than Slavery; their in- 
tended Property was Plunder, which too ＋ of the good People of 
this Kingdom hath found; their Church was Popery, and the Meaning 
of their King, was only to make theſe free Kingdoms a Province to 
France, We thall now call our Witneſſes, who will give ſuch Proofs 
2ainſt the Priſoner, that I doubt not, Gentlemen of the Jury, you will 
und him uilty of the Treaſon he ſtands charged with. 

3 2 General. (Hon. WW. Murray, Eſq.) Call Reger Mac 

d. 

Reger Mac Donald being ſworn, ſaid, That he knew Colonel Townley 
* Friſoner, that he ſaw him at Derby, and on the Retreat of the Rebel 
Army from thence, he marched at the Head of the Manchefter Regiment, | 

Colonel of the ſame. 


4 


4 
* 
4 


Lancafler and Preflon, and he appeared at the Head of the Regiment, 
| with Colours flying, and Drums beating, and that he had on a Plaid b 
This Witneld uh then aſked, What Number at that Time the Robe 
Army might conſiſt of? and he ſaid, to the beſt of his Knowledge, he 

| believed 5boo Men, but not all armed. 7 
This Witneſs farther depoſed, That the Priſoder at the Bar was always 


we 4 


Head of his Regiment. 


Priſoner's Counſel. (Mr. Serjcant Wynne) Pray have you bad no Pro- 
i ea een 155 2 dee ry 
Witneſs, 1 have had no certain Promiſe of Pardon. 1 was firſt ex- 
aſſure me of 8 Pardon. 
Priſoner's Counſel. Did not you expect it? 5 
Wine, — ſay but Pa expect to be pardoned, for I was 4, 
7. I was brought aſhore very poor, and without any thing to 
udhit on. ' | | | 
King's Counſel. You ſay you ſaw the Priſoner, in the Retreat from 
 Derty, command his Regiment: Was not he looked upon as Colonel! 
. Yes, I ſaw him on Horſeback very often, and he always rode 
at the Head of the Regiment on a bay Horſe. 
Sir Ric ard Lloyd. Call Samuel Maddar; who appeared, and was ſworn, 
Maddox ſaid, The firſt Time he ſaw the Priſoner, Colonel Townley, was 
at Mancheft:r, about the ſixth, ſeventh, or eighth Day of December laſt, 
but the Day he could not particular} remember ; and ſaid the Priſoner 
was made Colonel of the Manchs/ter Re 
and one Reaſon why he was certain he'was Colonel of the Regiment, 
was, that a Guard from the ſaid Regiment was mounted every Day, and 
Centinels placed at the Priſoner's . that he, the ſald Ml d 
marched out with him in the Station of an Enſign, but never had any 
Commiſſion, though he carried the Colours as ſuch ; that the Priſoner 
wore a Sword and a Brace of Piſtols, with a white Cockade in his Hat 
and that the Priſoner gaye Command as Colonel of the Regiment, an 
that he ordered the faid Mancher Regiment to be drawn up in the 
Church-Yard in Mancheſler, where the Pretender's Son reviewed them, 
and that he marched at the Head of the Regiment as Colonel to Derby. 
Their firſt Days March from Manchgſier was to Winſlow, where the 
Priſoner appeared alſo at the Head of the Regiment, and had a white 
Cockade in his Hat, a Plaid Saſh, a Brace of Piſtols, and a Sword ; that 
their next Day's March was to Macclesfield, where he, this Witnefs, ſig- 
nified, he had an Inclination to leave the Regiment, and return home ta 
his Maſter at Mancheſter, but was intimidated from ſo doing, by being 
threatened, and told, that if he did he would have his Brains knocked out. 
This Witneſs farther depoſed, That when they were at _— with the 


Rebel Army, they beat up for Volunteers for the Manche/ter Regiment, 


commanded by the Hon, Colonel Francis Townley ; and the ſame was 
done by the particular Order and Direction of the Priſoner. . 

That when the Rebel Army retreated from Derby, Colonel Townley, the 
Priſoner, and ſome of his Regiment, took out of a Houſe between Derby and 
Aſhborn, a Sack full of Arms, which were concealed under fome old 
Writings ; that the ſaid Arms were taken with them to Aſborn, and lodged 
all Night in the Priſoner's own Room, and diſpoſed of afterwards amon 
his Men; that the Priſoner had two Centinels always at his Door all Night, 
for fcar the Duke of Cumberland was nearer to them than they imagined ; 
that the Priſoner marched as Colonel of the Aanch/ter Regiment, in their 
Retreat from Derby to Carliſle ; ſometimes at the Head of the Regiment; 
that when they came to Carliſie, the Priſoner was made by the Pretender's 
Son: Commandant of Carliſſe, and had another Commiſſion given him 
by the Pretender's Son to raiſe a Regiment of Horſe; that ſo ſoon as the 
main Body of the Rebel Army were gone from Carliſie for Scotland, he 
the Priſoner took on him the Command of the whole Rebel Forces left 
there; and that he gave Orders for the Guns to be mounted, and alſo 
ordered a Houſe to be burnt ; which was accordingly done, alledging that 
ſeveral of the King's Forces had fired from it, and annoyed the Pretender's 
Army; and that he particularly directed and cauſed ſeveral Chrvaux de 
Frize to be made, and fixed at the Gates and Entrance to the City, to 

revent his Majeſty's Horſe and 3 ous from approaching it ; that the 
Þrifoner ordered ſome of the Rebel Army then in Carli, to make a 
Sally out to bring in ſome Sheep, and that the Priſoncr mounted the 
Walls, with a Piſtol in his Hand, to give notice if the King's Forces 
were near where the Men were to go; that the Priſoner paid the Men of 
his own Company himſelf, as all the Captains of Companies did theirs; 
and that he had heard the Priſoner when in Carliſie, in company with 
other Officers, complain that he was fourſcore Pounds out of Pocket in 
paying his Men; that before the Capitulation, this Witneſs heard the 
Priſoner have ſome Words, and was ſeemingly in a great Paſſion with 
Colone! Hamilton, who was Governor of the Cite or Citadel of Carl. lt, 
for ſurrendering the Place, and not making a Defence to the lait ; and 
that he heard the Priſoner declare, that it was better to die by the Stword, 
than to fall into the Hands of thiſe damned Hanoverians, 

This Witneſs being particularly aſked by the King's Counſel, if he had 
at any time ſeen the Priſoner in Carliſle act as an Officer, ſaid , That he 
had particularly ſeen bim encouraging the Rebel Soldiers to make Sallies 
out on the King's Forces, 

Creoſs- Examination. 

Mr. Serjeant Wynne. Mr. M.ddox, after the Surrender of the Town 
and Citadel of Carlifle, did not you all expect Mcrey? 

Madd x. We were all put Priſoners into the Church, 

Serjeant Wynne. Did you all expect to be hanged ? 

Maddox. I cannot ſay that, for we were in expectation of being at 
Libcrty again ſoon, 1 

Serjeant J/ynne. Pray do not you expect a Pardon, or haue you had any 


Ys Witneſs allo ſaid, that he ſaw him with a white Cockade in his 
ol. IX. | 


Promiſe of a Reward for what you have done in this Affair? 
4 A Maddox. 
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*»- Medie, L cab not ay I habe ever bad any Promife bf Reus. 
Serj. Mine. I find you are a very ſmart young Man, and I deſire to 
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il 


be unſwered to this Queſtion 3 Pay, have you-had-any: Promiſe of a Re- 
ward or Pardon, or do you en any Reward or Pardon, aſter having 
given your Evidence againſt the Priſoner at the Bar; or the othet Priſopers Sign 
that are in Cuſtod ? as Oe f, | FA "a a Wy el WW + 12 e =“ 12 
Mudus. My Mother tcamele me wheit Was in New+Prijon, and he 


Md adviſe me to do the beſt I could for myſelf, and ſerve my Odountry. 
been ut his Houſe ever ſince, only at thoſe Times I went: to be examined; 
n that ! ſnould be pardoned, but. my Friends adviſed 
me to do what᷑ I Have done. If I could have a free Pardon, I ſhould be very 
Nn * „ enen 
Mr. Clayton, (another ef tht Priſoner's Counſel. ) Mr. Maddes, Did not 
his Royal Highneſs the Duke (when you ſufrendered Priſoners) promiſe 
you Merey ? eM * 18 2 Bean 20 „ wel . 
Maddox. All the Terms his Royal Highneſs ſaid we wert to expect, 
were, we ſhould not be put to the Sword, be that we ſhould be left to his 
Majeſſy's Pleaſure; which two'Scors Officers who went to the Duke, and 
whôſe Names were Abernetly and Forbes, told us; and that the People in 
Carlifle were to deliver up all their Arms at the Gate, and the Officers 
were 1&6 te the Church % Y e 
Lig Cbunſel. Call Auſtin Cnleman, who appesred and was ſworn, and 
ſaid, He ſaw the Priſoner at the Bar in Carliſe, who was called Colonel 
Townlty, and commanded the Muncheſler Regiment, and was made Com- 


A ” 2 
N . 18: 37 1 A 
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mandant of the ſaid City by the Pretender's Son; and if any of the Sol- 
diers wanted Arms, they applied to him, and he furniſhed them with 


Firelocks, Piſtols and Bayonets; and that he often had ſeen the Priſoner 
order the Guard to mount, and always acted as their chief Officer, and 
all the other Officers took their Orders from him as their Superior 
| no 11 5 Croſe-Exammation, e 
„ Sir, inform me what Time you ſaw the Gen- 


1 . * 
„ Nan 


Mr. Serj. Vm. P 


tleman at the Bar at Carliſſi, was it in the Month of November ? + 


ton on the Surrender of Carliſie; and as ſeveral of thoſe unhappy Perſons in their 


ſaid, 


Coleman. I cannot tell what Month it was, I know I ſaw him at Carli/le 
when it was in Poſſeſſion of the Rebels, and he had a Commiſſion from 
t he Pretender's Son. , e: . 
Mr. Serj. Hymn, Did 3 hear him ſay he had a Commiſſion? 
- Coleman,” No, I never dic. * N #4 
Mr. Serj. Vynne. Then what you ſay ſignifies nothing. 5 
 King's\Counſel. Call Capt. Carey of t oot- Guards, who appeared. 
King's Counſel, Pray ſwear the Captain; which being done, Capt. Carey 
hat he received Orders by Lord George Beauclerk, from his Royal 
Highneſs Duke William, to take Care of the Governor of Carliſie, and 
had his Royal Highneſs's Orders to examine all the Rebel Priſoners Papers, 
amongſt whom he applied to the Priſoner at the Bar, who ſaid he had de- 
livered-his Commiſſion before to Major Adams. He further ſaid, That the 
Priſoner had ſome Guineas in his Pockets, and his Watch, which he did 
not take from him; for his Royal Highneſs's Orders were, not to take 
any Money out of the Pockets of any of the Officers, only to ſeize all 


* 


publick Money that they had collected; for that what Money they had | 


in their Pockets might be of Service to them in their Confinement. That 
this Evidence indorſed all the Papers that he found on ſuch of the Officers 
as he ſearched, and ſaid, the Capitulation was ſigned by the Duke of 
Richmond, Lieutenant-General in the Army; wherein the Rebels in Car- 
liſle were to be at the King's Pleaſure, | 5 

— the King. Sir, are-you ſure that in the Capitulation that was | 
ſigned by the Duke of Richmond, it was mentioned that the Priſoners ſhould 
be reſerved for the King's Pleaſure? | 

Capt. Carey. I cannot take upon me to be certain of that; but I think ſo. 

King's Counſel. Do you knew the Duke of Richmond's Hand-writing ? 

Capt. Carey. No, — ſaw his Grace write, 

Then a Paper was ſhewn him, which he ſaid was the Capitulation, and 
was read, as follows: 

All the Terms his Royal Highneſs will or can grant to the Rebel 
Garriſon of Carliſie, are, That they ſhall not be put to the Sword, but be 
reſerved for the King's Pleaſure. 

«© If they conſent to theſe. Conditions, the Governor and principal 
Officers are to deliver themſelves up immediately, and the Caſtle, Citadel, 
and all the Gates of the Town are to be taken Poſſeſſion of forthwith by 
the King's Troops. All the ſmall Arms are to be lodged in the Town 
Guard-Room, and the reſt of the Garriſon are to retire to the Cathedral, 
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app e AA bein ſworn, ſaid, He went by order of ti 


of Caen Ty a riſoner was one of them, and went by the Nany 
of Colonel, Ten and; Commandant of Carlfe, * 
Du fepuonſes Bwear Captain re, which was done. 


elired me to go 
Abernethy,. and the Scorch Officers, and they all agtced to 9 ph dons, 


Mr. Beute, a Grocer of Carliſe, was the next Witneſs, who being 
called and ſworn, depoſed, That he had. ſeen the Priſoner at Carle, 
where he acted as Colonel of the Mancheſter Regiment, and Commandant 
of the City of Carliſle ; he was preſent when he ordered a Houſe to be ſet 
on Fire at Carliſle ; and on this Deponent's aſking him the Reaſon for it, 
he replied, That ſeveral of the Elector of Hanover's Men had fired from 
it, and annoyed his Men. * ; | ; | 

ere the King's Counſel reſted it. . 


of which he ſerved at the Siege of Philiphhurgh, 
Is of that Place. 


And the French King imagining he might be of Service in promot- 
ing his Views, in the Invaſion which he had meditated agaiaſt theſe King- 
doms, ſent him a Colone!'s Commiſſion, to enable him to raiſe Forces, 
and to aſſiſt his Ally, the Pretender, in his Expedition to Scotland. Thus 
it appears, that he has been fixtcen Years in the Service of Frence; that 
he has had the French King's Commiſſion during all that Time; and con- 
ſequently was as much in the Service of France as any Officer in the Frexb 
Army; and therefore they were humbly of Opinion, that Col. Townly 
had as juſt a Right to the Cartel, as any French Officer that has been taken 
by the Engliſb, during the Progreſs of the War between the two Kingdoms. 


As ſome People may he willing to know what the Rebels called, The Capitula- 


dying Speeches aſſerted, That their Lives avere taken away contrary to the Laws of 
Nations and of Arms, as appears by the Capitulation granted them at the Surrender of 
that City; to contradict ſo falſe an Aﬀertion, we ſhall here inſert all the Meſſages, &c. 
that paſſed on that Occaſion, whereby it will appear, that nothing was granted them 
but, that they ſhould not be put to the Sauord, but reſerved for the King's Pleaſure ;"' 
which Terms they conſented to accept, as appears by Colonel Hamilton's, and the 
other Officers Anſwer to the Terms offered by his Royal Highneſs, wiz. On the firft 
Platoon of the Old Battery firing, { December 30, 1945) the Rebels hung out the 
White Flag; whereupon the Battery ceaſed, and they called over the Walls, That 
they had two Hoftages ready to be delivered at the Engliſh Gate, on the oppofite Side of 
the Town ; his Royal Highneſs the Duke of Cumberland then ordered Colonel Conway 
and Lord Bury to deliver two Meſſages marked in Writing, to be ſigned by Colonel 
Conway ; the ſecond Meſſage being deſigned as an Anſwer to a Perion's Letter, who 
called himſelf a Frenchman. i 

In about two Hours they returned, and brought a Paper ſigned John Hamilton; 
whereupon they were ſent back with the Terms ſigned by the Duke of Richmond, by 
Order of his Royal Highneſß; aud about Four they brought a Paper ſigned alſo by 
the ſaid John Hamilton; on which Brigadier Bligh took Poſſeſſion of the City. 


Copy of his Royal Highne/s's Meſſage to the Rebels at Carliſle, upon their hanging out 
a White Flag, Monday Morning, the zoth of December, 1745, ent by Colonel 


Conway. 


His Royal Highneſs will make no Exchange of Hoſtages with Rebels, and deſires 
they will let him know by me, what they meant by hanging out the White Flag. 


To let the French Officer know, if there is one in the Town, that there are no 
Dutch Troops here, but enough of the King's to chaſtiſe the Rebels, and thoſe who 


dare to give them any Aſſiſtance. 


Signed, Col. Conavay, 


John Hamilton's An/aver to his Royal Highneſs the Duke's M:ſſage to the Rebels in Car- 
liſle, December 3o, 1745. 

In Anſwer to the ſhort Note ſent by his Royal Highneſs Prince Milliam, Duke of 
Cumberland; the Governor, in Name of himſelf, and all the Officers and Soldiers, 
Gunners and others, belonging to the Garriſon, deſires to know what Terms his Royal 
Highneſs will be pleaſed to give them, upon the Surrender of the City and Caſtle of 
Carlifle ; and which known, his Royal Highneſs ſhall be duly acquainted with the Go- 
vernor and Garriſon's laſt or ultimate Reſolution, the White Flag being hung out on 
Purpoſe to obtain a Ceſſation of Arms for concluding ſuch a Capitulation, Thus to 
be given to his Royal Highnefs's Aid de Camp. 

Signed, | John Hamilton. 
His Royal Highneſs's Declaration. to the Rebels, ſent by the Colonels Conway and Ler 

Bury, Aid de Camps to his Royal Highneſs, after receiving John Hamilton's L-tter 

December 30, 1-45. 

All the Terms his Royal Highneſs will or can grant to the Rebel Garrifon of Cariife, 
are, that they ſhall not be put to the Sword, but be reſerved for the King's Pleaſure. 

If they content to theſe Conditions, the Governor and principal Officers are to de- 
liver themſelves up immediately, and the Caſtle, Citadel; and all the Gates of the 
Town, are to be taken Poſſeſſion of forthwith by the King's Troops. All the iw 
Arms are to be lodged in the Town Guard-Room, and the reſt of the Garriſon at 
to retire to the Cathedral, where a Guard is to be placed over them. No Damage 
is to be done to the Artillery, Arms, or Ammunition. Head Quarters at 
zo December, Half an Hour pait Two in the Afternoon. 

| ; By his Royal Highneſs's Command, 
| Signed Richmond, Lenox, and Aubigney, Lieutenant-General of his Majefty's Forces 
The Rebels Anſwer to the Tris offered them by his Royal Highneſs, December 30, 1745 

The Governor of Carliſſe, and all the Officers compoting the Garriſon, agree 9 
the Terms of Capitulation given in by his Grace the Duke of Richmond, Lenox, ® 
Aubigney, Lieutenant-General of his Majeſty's Forces, recommending themſelves io 
his Royal Highnef> s Clemency, and that his Royal Highneſs will be pleaſed to inter 
poſe for them with his Majeſty ; and that the Officers Cloaths and Baggage m7” 
ſafe, with a competent Time to be allowed the Citizens of Carliſie to remove ther 
Beds, Bedcloaths, and other Houiſhold Furniture impreſſed from them for the Uſe ol 


Aid de Camp to his Royal Highneſs the Duke. 


the Garriſon in the Caſtle, The zoth of December, at Three in the Afternoon. We 
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nity- and 

mow witk us, that tho" the Priſoner at the Bar ſhould unhappily be fohnd 
Acting in this unnatural Rebellion, _ as he acted under a Commiſſion 
from the-French King, he has a Right to the Cartel for ſettling the Ex- 
change of Priſoners that may be taken on either Side, in the War now 
- carried on between the two Kingdoms. ae ne 
The Evidence: we have to produce in Behalf of the Priſoner, are only 
three. The firſt is Capt. Carpentier, who will prove, we hope, to your 
Lordſhips Satisfaction, that Col. Townley was many Years in the French 
Service, under a Commiſion from the French King; and ſince his being 
taken at Carli/le has been conſtantly ſupplied from eds ; the other two, 
who are bn Hayward and Thomas Dickinſon, we ſhall bring to invalidate 
the Evidence of 
that he is ſuch a Man whoſe Teſtimony is not to be credited. 
And the Priſoner's Counſel farther obſerved, that the Indictment was 
inſufficient, for that they had not mentioned the Day in the Indictment 
when the Treaſon was done, and that the glorious Statute of the 5th of 
King M illiam III. which was juſtly eſteemed the Bulwark of | Engliſh 
Liberty, directed, that nothing ſhall be given in Evidence but what 
is inſerted. in the Indictment ; and that the Time not being mentioned 
in the Indictment when the Treaſon was acted, is ſufficient to quaſh 
jt, becauſe it might be ſo long paſt as to entitle the Priſoner to the Benefit 
of the Limitation enacted in the ſaid King's Reign; and that Act ſays, 
That no Perſon ſhall be convicted, or ſuffer for High or Petit Treaſon, un- 
leſs a Proſecution is begun againſt the Perſon who committed ſuch Trea- 
ſon, in three Years after the Commiſſion of ſuch Treaſon. 

Counſel. Pray call Mr. Carpentier ; who appeared, and was ſworn. 
King's Counſel. Pray, what would you aſk this Gentleman to ? 

Priſoner's Gounſel. To prove that the Priſoner had a Commiſſion from 
the French King, and that he was at the Siege of Philipſburg. 

Court, That will be againft you; for no Man that is a liege Subject of 
his Majeſty can juſtify taking up Arms, and acting in the Service of a 
Prince that is actually in War —_— his Majeſty. Eu 

On which Carpentier was ſet aſide, without being examined, 
a Mr. Serj. Vynne. Pray call John Hayward; who appeared, and was 

worn. | 

Mr. Serj. Wynne. Pray Sir, do you know Samuel Maddox, and how 
long have you known him ? | 

you Hayward. Yes, Sir, about two Years. 

r. Serj. Wynne. Pray, what Character doth he bear: | 
John Hayward. He bears ſuch a very bad Character, that I would not 
believe him upon his Oath. 

|  Croſi-Examined. 

Sir John Strange. I hope you believe that every Perſon that joined with 
the Rebels are bad Men ?--- Hayward. Yes, Sir. 

Sir R. Lloyd. What Buſineſs are you of ?--- Hayward. I am a Glover 
and Leather-ſcller at Mancheſſer. After being examined, he went out 
of Court, but was recalled. wy 

Solliciter Gen. Mr. Hayward, Pray, did you fee the Priſoner at the Bar 
in Manchefler ? 

Hayward. No, I never ſaw the Priſoner before. | 
Counſellor Clayton. Pray call Thomas Dickinſon ; who appeared, and was 
worn. 
Sir, do you know Samuel Maddix ?9 | 
Dickinſon. Yes, Sir; he was bound Apprentice to an Apothecary 


at Mancheſter. | 


Counſ. Clayton. Pray, what Character does he bear? 

Dickinſon. A very bad one. | | 

Counſ. Clayton. Would you believe him upon his Oath ? 

Dickinſon. No, I would not, eſpecially upon Life and Death. 

Sir John Strange. For what Reaſon do you take upon you to ſwear he is 
not to be believed upon his Oath ? 
_ Dickinſon, I do not know particularly ; but I have heard he was a very 
bad Apprentice, and that he had wronged his Maſter, 

Sir John Strange. Do F know his Maſter ? 

n N Ves; his Maſter is in Lenden now. 
Sir Jahn Strange. So, for no other Reaſon, than becauſe you have heard 
he was not a good Prentice, you take upon you to ſwear he is not to be be- 
lieved on his Oath. I ſuppoſe you have other bad *Prentices in Manchefter ? 

Dickinſon. Yes, there are. 
Ar. Ait. Gen. Dickinſon, Did you ever ſee the Priſoner at Manchefter at 
the Time the Rebel Army was there ?--- Dickinſon. Yes. | 

Mr. Att. Gen. What was he doing there? 

Dickinſon. He was Colonel of the c ah Regiment. 

Mr. Att. Gen. What, in the Pretender's Service! 

Dickinſon. Yes, in the Rebel Army. | 


The Evidence for the Priſoner being all gone through, Mr. Sollicitor General 
replied to what had been objected by the Priſaner's Counſel to the Indictment. 


Mr. Solliciter General ſtood up, and made a Reply to the Priſoner's 
Counſel, wherein he obſerved, 4+ The firſt Overt-Act of High- Treaſon 
charged againſt. the Priſoner, is compaſſing and imagining the Death 
of the King; the next is, adhering to the King's Enemies, and levying 
of War againſt his Majeſty's Perſon and Government ; and this is found- 
ed on the Statute of the 25th of Edward the Third. And levying of War 
by one or more Perſons, is Treaſon. That this War has been levied, 
and that Acts of Hoſtilities have been committed by the Priſoner, I do not 
doubt but that it has been ſufficiently proved to you, Gentlemen of the 
Jury; there is no Occaſion to prove 8 all that is laid in the In- 
dictment; but that War has been levied againſt his Majeſty, has been ſuf- 
kciently proved and admitted by the learned Counſel for the Priſoner; it 
has been proved, likewiſe, that the Priſoner, with a tumultuous Number 
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addox, by ſhewing the Badneſs of his Character, and | 


| lation at the Surrender of Carlisle. 
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not exaggerated the Charge againſt the Priſoner beyond the Bounds of ment ſhould be inſerted. But admitting it was ſo this Indictment is good; 
Goed-aatute ; and we humbly hope they will be of Opi- for in the Caſe of Sir Harry Gray, it was the Opinion of all the Judges, 


that Sir Harry was guilty, notwithſtanding that the Fact was committed 
twelve Vears before the Tal ur; and it is recent in the Memory of 
many Gentlemen of the Law, that this was the Cafe of Chandler, Layer, 
and Bradſhaw; and fo it was allowed in conſtruQive Treaſon, in the Caſe 
of Dammery and others“, in the Reign of the late Queen Anne, for 
pulling down of Meeting-houſes, and many Caſes of the like Na- 
ture in Sir Matthew Hale's Pleas of the Crown; for which ſeveral Rea- 
ſons, and what has been mentioned before, I humbly conceive your Lord- 
ſhips will over- rule this Exception, as having no Weight,” (Upon which 
the ſaid Motion was over-ruled by the Court.) Then my Lord Chief 
, Juſtice Les ſummed up the Evidence very impartially to the 3075 3 
After which the Jury conſulted together in Court, but not agreeing in 
their Verdict, withdrew about ten Minutes, and when they returned into 
Court, were called over by the Clerk of the Arraigns, and anſwered to 
their Names. W a ee 
Clerk of the Arraigns, Gentlemen of the Jury, are you agreed on 
your Verdict? Jury, Yes, | 
Clerk of the Arraigns, Who ſhall ſay for you ? - Jury. Our Foreman. 
Clerk of the Arraigns. Francis Townley, hold up your Hand. (A bich be did.) 
How ſay you? Is Francis Townley guilty of the High Treaſon hel- 
of he ſtands indicted, or not guilty ?--- Foreman,” Guilty. 
Clerk of the Arraigns. What Goods and Chattels, Lands and Tene- 
ments, had he at the Time of the ſaid High Treaſon committed, and at 
any Time ſince, to your Knowledge f None. BE 
Clerk of the Arraigns, Hearken to your Verdict, as the Court has re- 
corded it; You ſay that Francis Townlty is guilty of the High- Treaſon 
whereof he ſtands indicted, and you ſay he had no Goods, nor Chattels, 
Lands or Tenements, at the Time of the faid High-Treaſon committed, 
or at any Time fince to your Knowledge, and fo you fay all ?--- Fur; Yes. 
Then Mr. Jones, Keeper of the County Gaol of Surry, was ordered to 
take Care of the Priſoner. EL | | | 1 ohe 
Mr. TowNnLEvy's Caſe, July 15, 1746. 9 on 
H I'S Counſel moved that before any Juryman ſhould be brought to the 
Book, the whole Pannel might be called over once in the Priſoner's 
Hearing, that he might take notice Who did and who did not appear; 
which they ſaid would be a confiderable Help to him in taking bis Chal- 
Et +. This was done by Order of the Court, and the Attorney-Ge- 


neral did not oppoſe it. | 
Every Juryman as he came to the Book was aſked, whether he was a 

Freeholder or no. Thoſe who anſwered that they had no Freehold in the 
County, were examined upon a Voire dire to that Matter; and on their 
anſwering that they had no Freehold, were ſet aſide. "Thoſe who an- 
ſwered that they had both Freehold and Copyhold were aſked, whether 
both put together did amount to 10/7, a-Vear; and if they did, that was 

admitted to be a good Qualification, though the Freehold alone was 
under 10/. | | 0 
The Court grounded this Rule on the Bill of Rights, 1 V. M. St. 2. 
c. 2. 4. 5. V. M. c. 24. S. 15. and the 4th and 5th V. MH. compared. 
The Priſoner's Counſel offered to call a Witneſs to ſhew that he was 
at the Time of the Rebellion in the Service and Pay of the French King, 
and ſo intitled, as they inſiſted, to the Benefit of the Cartel for Exchange 
of Priſoners: But the Court declared that ſuch Proof is not to be admit- 
ted. It is no Defence in a Court of Law, nor is it ſo much as an Excuſe, 
that he had entered into the Service of an open Enemy. See the Caſe of 
Aneas Macdonald. | | Eh 14 
They then infiſted on what they {very improperly) called the Capitu- 
n this likewiſe the Court over-ruled 
them. It is no Sort of Defence in a Court of Law. But to prevent 
Miſconſtructions, Colonel Carey was examined touching the Terms up- 
on which the Surrender was made. And he ſwore, that the Duke ex- 
preſly reſerved the Rebels in Carlisle to be dealt with as His Majeſty ſhould 

leaſe. 
5 The Court then obſerved, that the Priſoners had received the whole Be- 
nefit of the Terms offered by the Duke, in that they were not immedi- 
ately put to the Sword, [See Lord Winton's Trial 6. St. "ii. ] but were 
reſerved for his Majeſty's Pleaſure ; which now appears to be, that they 
ſhall have a fair Trial, and Liberty to make their Defence according to 
Law. 1 
They then inſiſted that the Oyert-Acts are charged in the Indictment 
to be committed on the roth of OHober, and that all the Evidence is of 
Overt-Acts ſubſequent to that Time; and ſaid, that however the Reſol u- 
tions with regard to this Point may have been before the 7th J. III. yet 
now, by that Act, no Evidence is to be given but of Overt-Acts laid in 
the Indictment; and conſequently the Overt-Acts muſt be proved in ſuch 
Manner as they are laid: That in this Caſe eſpecially the King's Coun- 
ſel are not at Liberty to vary in their Proofs from the Day laid, fince they 
have confined themſelves in the Indictment to one Day, and have not 
charged (as they ſaid in moſt of the Precedents it is charged) that the De- 
fendant did commit the Treaſon charged on him on the Day laid, and at 
divers Days and Times, as well before as after. | 
To this Mr. Murray, the Sollicitor General, anſwered, That the 57th 
. III. makes no Alteration with regard to this Point, ſo as to make ei- 
ther Time or Place more material than they were before the Act, The 
Act indeed faith, That no Evidence ſhall be given of any Overt- Acts not 
laid in the Indictment : But what is or is not Evidence of ſuch Overt- 
Acts, is left upon juſt the ſame Foot in this reſpect as it was before 
the Act; what was Evidence at Common Law is in this reſpect 
Evidence ſtill ; and as to the charging the Overt-Acts at divers Days and 
Times as well before as after the Day particularly mentioned, he ſaid, 
that the greateſt Part of the Precedents he had ſcen of Indictments for 
levying War, which is the preſent Caſe, do charge the Overt-Acts on 


| 


one Day only. 


of Rebels and Traitors, did aſſemble in ſeveral Parts of his Majeſty's Do- 
minions, and levied a cruel and deſtructive War. The Counſel on the other 


* State Trials, Vol. VIII. 


+ N. B. This was done in Lazer's Caſe, after a much longer Debate than the Matter deſcrved. 


Sir Richard Lloyd offered to ſpeak on the ſame Side; but the Court told 


him 
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"We mult acknowledge that the King's Counſel have opened the Nature!| Side would-inſiquate, that the Ctime was ebtmmitted before the Day laid 
of the-[nditment with all the Candour that could be expected, and have in the Indictment,” therefore the Day of the Commiſſion in the Iudict- 
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30. The Tr 


| him; he need not give himſelf the Trouble of ſpeaking to the Point, on 
which there ebuld be no Doubt, and over- ruled the ObjeRion,'®' - 
R ˖ͤ o won fig ag lays, 
„AT aSpecial Seffion of Oyer and Terminer and Goal Deli 
A preſent Sovereign Lord the Ki 
8 at the Borough of Southwark in the ſaid County en A. 


: 
6 reſent Soverei GEORGE the ſecond by the Grace of God 
$7. at- Britain Mn and Treland King Defender 4 the Faith and ſo 


+ forth. before Sir Milliam Lee K nt. Chief Juſtice of our ſaid preſent So- [ 


_ ©'vereign Lord the King appointed to hold Pleas before the King himſelf 


Sir Jobs Mills nt. 
« the King himſelf Sir 


Court of Common Pleas Sir Thomas Burnett K.nt. one other of the 
< Tuſtices ofthe ſaid Court of Common Pleas Charles Clarke Eſq. one of the 
Barons of the ſaid Court of Exchequer Edzard Clive Eſq, one of the 
© Barons of the Court of Exchequer Sir Themas. De Feil Kant. and Pater 
ments until Tus 0 
„ing and then held before the ſaid Sir Milliam / 
« Six: Thomas Abney Sir Michael Fofter one of the Juſtices 


Sir James Reynolds 
appointed to hold 


1 Pleas 5 the King himſelf and the ſaid Edward Clive and Sir Thomas 
« De Heil and others their Fellow Juſtices and Commiſſioners of our preſent 
© Sovereign the King a by Letters Patent of our faid preſent 


Sovereign Lord the King under his Great Seal of Grau- Nitain made 
by Vertue of the Statute made in -2of g rae Parliament intitled n A 
© for the more eaſy and n Per ſons as have lud or ſhall levy 
© War again/t his Majeſty and for the better afcer valiſtation o 


taining the . 
« Furers in Trials for High Treaſon Miſprifun of Treaſon in that Part of 
Brent Bricatn 22 Scotland = the ler, cor Commiſſioners 
« above-nained and ethers and to any three or more of them (of whom our 
© ſaid preſent Sovereign Lord the King willed that any of them the faid 
« Sir William Lee Sir Fobn Willis Sir Martin Wright Sir » R- 
© nolds Sir Thomas Abney Sir Thomas Burnett Charles Clark Sir Michael 
« Fofter Edward Clive and Sir Thomas De Veil and others in the ſaid Let- 
© ters Patent named and appointed ſhould be one) to deliver the Gaol of 
© the ſaid County of the Priſoners therein being or ſuch as ſhall or may be 


« detained in the ſame on or before the firt Day of January in the Lear 


* of our Lord One thouſand Seven hundred and Forty-lix for or on Account 
* of the High- Treafon mentioned in the ſaid Statute in 1 againſt 
our ſaid preſent Sovereign Lord the King within this and to en- 
« quire by the Oath of good and lawful Men of the ſame County of all 
4 fuch High Treaſons in levying War againſt our ſaid prefent Sovereign 

Lord the King within this Realm by the ſaid Priſoners or any of them 
dor by any other Perſon or Perſons who are now in actual 3 for or 
on Account of the ſame or who are or ſhall be guilty of Hi reaſon 
in levy) ainſt our ſaid preſent Sovereign Lord the King within 
this Realm and ſhall be apprehended and imprifoned for the ſame on or 
© before the firſt Day of January in the Year of our Lord One thouſand 
« Seven hundred = Forty-ſix and the ſame High T reaſons to hear and 
© determine according to the Form of the ſaid Statute.” : 

. Alexander Aberncthey, James Gadd otherwiſe Gad, Themas Furnivall, 
Chrift T.ylr, Andrew Blood otherwiſe Blyde, are attainted on their 
own Confeſſion of High Treaſon in levying War againſt our Sovereign 
Lord the King within this Realm. 5 5 

Francis Townley, George Fletcher, William Brettaugh otherwiſe Bratter 
otherwiſe Bretter, Thomas Chadwick otherwiſe Chaddoct, Thomas Deacon, 
ames Dawſon, 2 Berwick, Jobn Saunder ſon, Thomas Syddall, Charles 
eacon, James Willding otherwiſe IVheelding, David Morgan, are attaint- 
ed on Verdict of High Treaſon of levying War againſt our Sovereign Lord 
the King within this Realm, 3 | 
% Let the ſeveral Priſoners above-named return to the Gaol of the County 
<« of Surrey from whence they came and from thence they muſt be drawn | 


War 


wenty-third Day of June in the Twentieth Year of the Reign of our 


and from thence continued by ſeveral Meſne Adjourn- 
the Twenty-ſccond Day of Fu then next follow- | 


* 


5 8 22 2 
i 15 LO & 
* \ ö 
a * 
9 | the : 
= * 3 4 4 yl 
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7 | 
of and for the County of Surrey 
aden the | 


ief Juſtice of the Court of Common Pleas. Sir | 
* Martin Mrigbt Kant. one of the Juſtices appointed to hold Pleas before f 
ames Reynolds Knt. one of the Barons of the Court 


1 Sir Thomas Ap K nt. one of the Juſtices, of the ſaid ! 
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en, Charles Deacon, and Wilding, were reprieved, and the other 
:mence on Key. 


Nine executed Zuly-30., - e ps 
The Priſoner Townley was executed according ** dente 
ningten-Common, on e the goth of Fuh e e 
ter he had hung ſix Minutes, be was cut down, "dl having Life ig 

& 2 e gave 


79 
. 
. 


him, as he lay upon the Block to be quartered, the, 
bim ſeveral Blows oo his Breaſt, which not having the Effect deſigns 
he immediately cut his Throat; after which he.took his Head off; ther, 


ripped him open, and took out his Bowels and. Heart, and. threw them 


into a Fire, which conſumed them; then he flaſhed his four Quarters ; 
and put them with the Head into a Coffin, and they were carried to the 
New Jayl in Southwark, where they were depoſited till Saturday Aug. 2. 
whey E og was put on. Temple-Ber, and his Body and Limbs ſuffered 
to be buried. P | 5 

This unſortunate Perſon was about 38 Years of Age, born near un 
in Lancaſhire, of a very good Family. His Uncle Mr. Townley, of Townly- 
Hal, in Lancaſbire, was tried in Southwark, before ſudge Petit, for being 
in the Rebellion in 1715 ; and tho' acquitted. by his Jury, yet not thought 
innocent by the Publick; for many of his Men who were tried at other Places, 
for going into the Rebellion with him, were convicted and executed 

_ In 1727, he went over to France, and entered himſelf a Volunteer in the 
French ing's Service; and in 1728 obtained a Commiſſion from the Ki 
of France, and continued abroad about 15 Years. He was at the Siege of 
Pbilipſburg, when the Duke of Berwic#s Head was ſhot off, and was near 
the Duke at that Time, He was alſo in the French Army, when the 
Germans made ſuch a ſudden Attack upon that Quarter of the Army where 
Marſhal Broglis commanded, r the Marſhal in a terrible Fright 
to run away without his Breeches. was likewiſe in ſeveral other Ac- 
tions and Sieges, and, as was ſaid by his Friends, he always behaved 
well and with Honour. 

The Reaſon of his leaving the French Service, about five Years ſince, 
and coming to England, was to live ſome Time in his own Country with 
bis Friends ; and when the Rebel Army came into England, he went ard 
met them between Lancaſter and Pręſlon; and came with them to Mancher, 
where the Pretender's Son gave him a Commiſſion to raiſe a Regiment of 
Foot, which was immediate y done; and the young Pretender, on leaving 


0 +. 


| him at Carliile, gave him another Commiſſion to raiſe a Regiment of Horle, 


His Behaviour from the firſt of his being taken Priſoner at Carlisle, tothe 
Time of his Trial, was of a Piece; be frequently ſaying that he could not 
be hurt, for that he had a Commiſſion from the King of France, and fo 
muſt be exchanged upon the Cartel; but when he was convicted, he 
ſeemed a little more ſerious, and often ſaid, he expected no Mercy. 

5 wes _ more ee than n of his Fellow-Sufferers; and 
would not a great to an but his partic riends and 
Brother-Pridonare:* EY wa 

The — of his Execution, and even at the fatal Place, he ſhew- 
ed no manner of Signs of Dread, but ſaid he hoped he ſhould be happy 


in the next World. 


XXX. The Trial of Gzozce F «THER, for High Treaſon, at the Court-houſe, St. Mar ga- WF hill 
of e ue Southwark, on Wedneſday, July 16, 1746. 


HIS Day the Court, accoraing to Adjournment, met at Ten in 

ce Morning, where there were preſent, the Chief Juf- 
A. tice Lee, Mr. Juſtice Mrigbt, and Mr. Baron Reynolds. | 
And alſo the other Officers, that attended the Court the preceding Day, 

took their Seats; and Proclamation being made by the Cryer, he proceeded to 

call the Jury, and ordered the Keeper of the County Gaol to ſet George 

Fletcher to the Bar; which being done accordingly, the following Gentle- 

men (after the Priſoner had made ten Challenges) were ſworn in for the Jury. 

a The Names of the Jury. 


1 Daniel Ponten of Lambeth, Starch-maker. 
2 Michael Cuffe of Batterſea, Gardener. 
3 Aichael Con/lable of Dorking, Yeoman. 
4 Mi. am Broeker of Walton upon Thames, Brewer. 
5 Edmund Brown of Croydon, Brewer. 
6 Themes —_ A- 3 Wo 3 
Cbriſlo toakes of Bermond ſey, Fellmonger. 
5 RT. aylor of St. — Cowes 
o Themas Lintall, of Ditto, Cloth- worker. 
10 Francis Simmonds of Puttenham, Yeoman. 


And they being all ſworn, took their Seats in the 2 and Pro- 
clamation was again made for Silence, whilſt the Indictment was read- 
ing to the Priſoner. | | 


Note, The Indictment was the ſame as that of Tmonley's (convidted 
the Day before), the Treaſon being laid to be committed the fame Time, 
at the ſame Place, and in the ſame Manner. 5 
After the King's Counſel had opened the Charge, the following Evi- 
dence was called againft the Prifoner, q . 


Ormſiy Mac Cormack, being ſworn, 


King's Counſel. Mr. Mac Cormack, pray look upon the Priſoner, and 
then tell the Court, and the Gentlemen of the — what you kno 
of him; and ſpeak out loud, that you may be heard. 

Mac Cormack. The firſt time that I ſaw bim, was before the Rebel 
marched from Manchefler to Derby. 

King's Counſel. at Appearance did the Priſoner make at Aar 
chefter © Did you look upon him to be an Officer? | 

Mac Cormact. He had a white Cockade in his Hat, and marched as Cir 


- af * Paine of Seal, Yeoman. 
12 Richard Sparkes of Winerſh, Yeoman. 


* 
— 
. 


| tain in the Mancheſter Regiment. I ſaw the Flag that belonged to if 


bd | " . 
„Tue Lord Baimerino, who had neither Counſel nor Witneſs at his Trial, infiſted on the ſame Point. And the Houſe out of their extreme Tenderneſs in caſe of Li 


(after my Lord Chancellor had delivered his Opinion clearly that the Time is not material, provided the Treaſon be committed before the Bill found) put the Queſtion to/* 


8 finding of the Bill. Foftcr's Report of ſomee Proceedings on the 


Lord Chief Juſtice Lee delivered the uvanimous Opinion of the Judges, that the Day is not material, provided the Treaſon be proved to have bern commi 
Gonnmiſſion for the Trial of the Rebels, p. 9. | 
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Regiwent flying, and the Motto was, Liberty and Pr operty; Church and ' Officers, and with the Epetenday's Song, at both whiqh Rlagea, he as in 
47 BY POL OE UT [I | the Capacity of a Captain: And when, Carlisle was ſurrendered, he went 
40/519. 0p pg he march with all the Rebel Army? Were there 15 the Eharch wb Sr: ha ra WR . 0 b F 
—A A w —-.ÿqh e ñ. eee ri/aner's Gounſel. Have you had no Promiſe of a Pardon? | 
22 There were Pipes playing, before the, A d Rebels; Mites. Tate had * ; I told you ſo, Sir, ſeveral times before. 
put none in the Mancheſter Regiment.. —I law him alſo at Derby..,,; , | Priſoner's 0 What, did none of your Friends adviſe you, or per- 
Priſener's Con . Fray, Friend; hau came you to know him fo | ſuade you to do what you have done f7: 4 | "2 
particularly?-»-ac Cormack. They called him, Capt. Dawſon... ., | | JZaddes., 1 cannot ſay, but one of my Relations perſuaded me to do 
Hure Counſel for the Priſoner interrupted the Wiineſs, becauſe there.is | what I could to ſave my own Life, . . ON OT INT ig 
'* ons Dawſon now in Cuſtody, whe was an Officer in the ſaid Regiment, Priſoner's Counſel, Could not Mr. Fletcher have eſcaped to fave his Life, 
_ and be Priſoner's Name is Eletcher.] | | -- 1.6, woe. oO Hh Ko 1 . 
King's . Look at the Priſoner again. | Maddox. I cannot tell but what he might; for Capt. Bradfhaw got 
oe (Looking earngtly at bim.)  ,  ,, - . . | away, dur he ſoon joined the Army again, - e ab: gal 
Mac Cormack. Though I may miſtake his Name, I am ſure he is the | Priſ-ner's Counſel. Pray what Cheracter does the Priſoner bear at 
Perſon that I ſew at Derby, tho' I cannot poſitively ſay he gave any Coma Manchefter vp. . . e 
mand there a8 an Officer. I aw him at Pre//in, and other Places Maddox. I do not know much of his general Character; I have ſeen 
along the Road, till we came to Carlisle. him at the Aſſembly with the Ladies: He was a Chapman, and deaft in 
King's Counſel. Was you with him at Carlisl.? RRR Linnen before this Affair. * 0 2 8 
Mac Cormact. 1 was at Carlisle; but he was there before I came, and K ng's Counſel. Pray call Thomas Bradbury, who appeared and was ſworn. 
there 1 ſaw him act as a Captain; and when the Soldiers were drawn up | King's Counſel. Mr. Bradbury, aig what do you know, or what have 
in the Caſtle-Yard, I faw him there, and ſaw Arms diſtributed to ſome of you to ſay againſt the Priſoner at the Bar? e 


Soldiers who had none. | | I Bradbury. I lived at Mancheſter when the Rebels were in that Town; 
Priſener”s Counſel. Did you ſee him diſtribite any Arms to any of the and one Morning when 4 Serjeant and Drum were beating up for Volun- 
Soldiers ?---47ac Cormack. I cannot fay that I did. | | | teers at the 2 for the Pretender's Mancheſter Regiment, 1 happen- 
Priſ ner: Counſel. Then who diſtributed thoſe Ar ms ? 3 {ed to be there, where I believe there were more than 1000 People aſſem- 
Mac Cormack. It was a Scotch Officer, whom I am informed is fince | bled : And when the Serjeant had done his Speech, and concluded with 
killed, ---I heard fo. 3 8 | | wn ſaying God bleſs King —, and Prince C——— tes the Priſoner 
King's N el. _ not = Priſoner at the Bar at Carlisle when the pulled off his Hat and hallooed. * e eee 
uke was before t own | | 1 8 | 8 3 | | 
Dole Cormack. Yes, I am ſure he was; and commanded as an Officer j point, At] To: 8 oy 13 ( 0 C5 4 p "= 
he had a white Cockade in his Hat, an Highland Plaid Safh, lined with Pee. Ig 55 42 5 at Manchſter, pray what Character does 
white Silk, and all Military Accoutrements that Officers have. 3 0 8 * mo IM wy tk F 
Ling Counſel. Then you are certain as to his Perſon ? Cadbury. & gad Career tor augnt i KNOW, TO Iny CAMP ere 


een. . ſpeak the Truth. FS "EP 
Mac Cormack. I am certain this is the Gentleman, for he mounted the nb we | 1. . | : 
very firſt Captain's Guard that wis mounted at Garliile. I ſaw him at the h Ring 2 0 N call * er. / being ſworn, was aſked if 
Surrender, and he was carried into the Church, and made Priſoner with |, * en ener at e „ e 
ſt of the Officers. eleman. Yes, I have ſeen him act as a Captain at Preſton, Penrith, 
0 0h Wynne. Are you ſute he is the very Man ? and at Carlisle, when it was ſurrendered to the Duke of Cumberland. 
Mac Cormack. I am very ture of it, tho he has been long out bf iny Sight: 2 par 4 e 14 Countr 1 * are 7 | ; 4 hack ol) „ 
L. C. J. Conſider you are upon your Oath, and what you ſay F f bs an Iriſhman, and I came to Manche/ker about twelys 


„ ee I am fats he is the very ſame, I know his Petſon Tomas Craig was then called by the King's Counſel, and being, ſworh, ; 
rfectly well : was aſked what he knew of the Priſoncr ? | 
en, Sly Craig. I ſaw him march from Mancheſter ; , I ſaw the Colours of the 


> rj. I ynne. How can you be fo poſitive to him, did you ever ſee Him 
before you came to Manche/ter ?--- Mac Cos mack. Not to my Knowledge. 

Serj. J/ynne. Where did you come from, what Countrymän ate you! + * 

Wt Cormack. I am an Iriſhman, 1 came from Ireland, Kh cept mY 19 . of er-. land's Troops. i 

Serj. H/ynne, What brought you to Manche/ter ? .ing's Counſel. Fray call Capt. Never, who appeared and was ſworn, 

Mac Cormack, I am a Weaver by Trade, and I came to Manchefler lift | © 5 Counſel. Pray, Sir, give the Court and the Jury an Account of 


A ' what you know of the Priſoner at the Bar, | 
Mey was Twelvemonth to ſeck for Buſineſs, and I continued there, and Capt. Nevet. I was at Carlisle when the Rebels ſurrendered the Town 


worked till the 3oth of June; then Buſineſs falling ſtiort, I went into ts his Rove! Richnets / 1 her als Wis 
Warwickſhire, and worked as a Hay e Fo my Living. the Garriſon ſurr -ndered themſelves Prifoners, and were in Cuſtody, I had 
Croſi-Eæamination. a particular Order from his Royal Highneſs to go to the Place of their 
Priſoner's Crunſel. It is a little extraordinary, that you ſhould take ſuch | Confinement, to tak the Names, Ranks, and Qualities of all thoſe. that 
particular Notice of the Priſoner; was you in the Rebel Army; was he your | were there. When | called on the Priſoner at the Bar, he told me he was 
Commander ? a Captain; and when i had taken the Names of all the reſt, and what 
Mac Cormack, No, he was not; Capt.“ Peter Moſs was my Commander. Commiſſiohs they had under the Pretender's Son, I went and made 2 
Serj. Hynne. Had you any Command in the Rebel Army, was you | Report that Evening to tuc Duke, and his Royal Highneſs commanded 
either a Captain, or a Lieutenant? me the next Day to go to the ſame Place; and I called over their Names, 
Mac 8 I had no mpg at all. 3 a and he anſwered by the Name of Captain Fletcher. | 
C:unſcl, How came you hither to give your Evidence? . , | 
1 Crna. I wh. taken into Ciftod by Mr. Carrington, one of the Priſoner's Conſul, C hag at oo : . ers ( 15 Pd + 
King's Meſſengers, at J/«/i-Chefter, and I did not know I was to come to _ bee ehe p ounſel. Ca enen , now Y 
London to be an Evidence. OT? "23h 
| | Afton. Yes, Sir, I have known him ever fince he was born, for I have 
Caf. How you ad any Tromiſe of 8 Pardon 7 lived in the Family 27 Years; he managed the T'rade for his Mo her at 


Mac Co mack. I have not, nor never had to my Knowledge. 5 , To" 
Sir John Strange. Pray call Samuel Maddox, who eres _ was ſworn. 2 firs, jun __— . r ws = 

£þ : ; ; ge 
King's Counſel. Mr. Maddox, do you know Mr. Fletcher, the Priſoner vember to Mancheſter, and we had a great many of them quartered upon us; 


at the Bar? , ; * 4 
Maddex. 1 know kim very we'l; and in the Month of laſt November, but Mr. Fletcher's Mother was very uneaſy at the Sight of them, and went 


: X 5 becaule ſhe could not bear to fee them eat and drink, and make free 
I cannot particularly remember the Day, I ſaw him at the D-g-Inn in INN Sa . ? 
Manchefler, where there were ſeveral Perſons aſſembled, and his Name kai day 4 hy bg er 1 ne 80 Mancheſſer n Days, 
was put down as an Officer in a new-raiſed Regiment, called the Aan- 7 "BY" the 5th of Decemb 7, they returned again to Mancheſter, and 


: Capt. Eobinſon, who commanded the Soldiers who were at our Houſe be- 

ch fler Regiment ; he marched as a Captain from Mancheſier to Winilow, | - , ; : 

and from thence on to 1 where the ſaid Regiment was drawn fore, came a ſecond Time, and aſked for our Maſter he went out, Ind 
] 


up in the Church-yard ; and all the Soldiers who were unarmed had Arms Rr 15 1 bee l Ae 00k Mer Big * 


celivered unto them; the Priſoner, Mr. Fletcher, had there a Sword by his Fine in bis Li | | 
FP i 3 f hing in his Life; he always behaved well and dutiful to King George 

N e e in his Regimentals, as Captain, with a white Cockade, and af] the Royal Family, [ never law the lcaſt Willingneſs 1 
The Rebels at Macclesfield were in general in Confuſion for want of 120 Ay 5 . 2 rol Py ware of ths 3 of England, 

Men, and very much dreaded the King's Forces. I was determined to re- | ben Macy or 175 * by. & went away with Tears in his yew. 

turn to Manchefter, and communicated my Thoughts and Intentions to | . She was Croſs-Examined by Sir John Strange ; and prevaricated ſo much 

ſeveral of my Comrades ; the Priſoner, Mr. Fle A, 7 heard of my Reſo- in her Gn, Arya Queſtions that were aſked of her, that no Credit 
; 4 I 773 | was given to ner Evidence. 

lution at a Place called Blackerſey, and then he came to me, and told me Charles MWorral was produced and ſworn, who ſaid, he knew the Pri- 


it would be a ſcandalous Thing to make a diſhonourable Retreat; and | - ; 3 2 5 
putting his Hand in his Pocket pulled out a gfeat Parcel of Gold, and loner 3h BY 4 EW an pe nay Os ALOE th 1 2 paid 


told me I ſhould never want while that laſted, I marched with him to i 
Derty, and back to Carlisle afterwards. Then John Hayward + was Called and iworn, and being aſked what 


3 Buſineſs he followed, he ſaid, he was a Dealer in Leather. 
Creſi- Examination. Priſiner's Counſel, What do you know of the Priſoner ? 

Priſoner's Counſel. How came you to be at the Black-Dog at Mancheſier? Witneſ5. 1 cannot ſay that I know much of his Notions one way or other, 
Maddox. I went there accidentally ; I was with the Regiment three Days Priſoner's Counſel. I think, Sir, you live at Mancheſter ? 

before it marched, and I wzs never ſober all the Time. Witneſs. Yes, 1 do, Sir. | | 
Priſener”s Counſel. What, not ſober all the Time ? Priſoner's Counſel, Then pray inform the Court and the Gentl:men of 
Madgex. I mean not all the Time I was at Mancheſter. the Jury, ſo far as you know, what paſt at Manch;/ter relating to tug Pri- 
Priſoner's Ccunſel. Where did you fee the Priſoner beſides at Mancheſſer? | ſoner, during the Time che Rebels were there. | 
Maddox. I faw him at Penrith, and I ſaw him at Carlisle, with other Witneſs. I cannot ſay any Thing particularly. 


® Peter Moſs eſcaped out of Newgate the Night before the Rebel Priſoners were removed by Habeas Corpus, and hath not been beard of finge.—Dicd in France. 
＋ This is the ſame Perſon that vas Evidence the Day before for Colonel Toxunlcy. 


Vor. IX. 438 Priſonsy's 


Manchejter Regiment flying, and the Drums brating; and I ſaw him act 
on the March as Captain, and I ſaw him ſurrender at Carlisle to his Royal 
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at and hallooed? 


» I» 


pot oule at the ſame time. 


F 75504 Bar, on Saturday the 24 of Auguft, the Saturday following their 


join the Pretender's Forces as ſoon” as they « | | 
gave Murray, the Pretenders Secretary, 50 l. for his Captain's Com- 
„„ Oe | AP nag. 
There is one Thing pretty ſingular in the Story of Mr. Fincher, which 
muſt not be omitted, becauſe it ſhewed the Heartineſs of the Man in the 


_—— 1 


Ky bY * _= "Wy > 9 
3 „„ 
” 
* Js 
k 1 
A. 


eras 
"Prins ne e . yl ibn fat yi Thane he Ferrit 
unt#ers, as the Exchange in Manch;fter, the 


e. 1 t not out of doors at that Time; T had's Relation lay 


„ 


5 


* . T4 
at a 


I Fletcher's Behaviour during 
© , | was, as the reſt of his Fellow Rebel Prifoners, very chearſul; and he cou. 
| tinued ſo during the eime he was under Semence of Death, even from the 
Gao to the Place of Pxecutien, and was the ſame to the laſt. He wy, 2 


* 5 T0 
r 3 n 
We * * 

A; 1 

PR * 
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municated ſuch his Intention to ſeveral of his Comrades; nich being told 
ight | to Flacher; he cute de Maus, and expoſtulated with him about f. 
ers what 2 Scandalt would reflect upon him to leave his Friends 


ver he had Occaſion for ; and at the ſame time putting bis Hand in 


c 


s 5 


? ae. 
1 


- 


Cauſe hetnledvodred to fuppore. At his Fridl,” Mr; faddox} w 
a principa]:Evidence againſt him, ſwore, that when the Rebels were 
Jntclesfie they Were th great Confuſion for want of Men, and mig; 
diheargnet 5+ the- Approteh of the King's Forces; wpon which 
( Maddis ) determined to eve them, and return to Mancheſter, and com 


w 


when they had the greateſt Occaſion for his Aſſiſtanc 


that ſpeak, and he ſhould have what 


Pocket, ſhewed him a Handful of SO,, Wenn * 
the Time of. his Confinement in Neugar, 


young Man of very good Parts, and very often acknowledged, that he had 
rought this M 4 upon himſelf by his Obſtinacy; for that his Mo. 
ther bad begged and intreated of him, even on her Tnees, that he would 
keep himſelf out of the Rebellion; and when no Per ſuaſions could pre. 


val upon him, ſhe offered him a thouſand Pounds to do with as he pleaſ. 


ed, if he would hearken to her Advice: But all to no Purpoſe; and there. 


fore that he had Nobody to thank but himſelf for the Conſequences that 
had happened. n a | 


At the Place of Execution he delivered Papers to the Populace; 2s the 


reſt of them did, the Contents of which Papers were, that they died ia 2 
ood Cauſe; that they did no way relent at what — had done, and. 


oubted not but their Deaths would in time be revenged ; and many trea- 
ſonable and other vile Expreſſions not fit to be here mentioned. 
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XX XI. The Trials of Twomas Cyapwick and William BarTRA 


a, for High Treaſon, at the 


Court-houſe Southwark, July 16, 1746. 


| HOM AS CHAD WI 0 K and William Battree, otherwiſe 
Battro, -otherwiſe- Battragh, otherwiſe Bretab, were both brought 
to the Bar, and both agreed in their Challenges of the Jury; 


| but before. Mr. Chadwick was tried, he deſired his Irons might be taken 
off, which was done directly 8 after having challenged thirteen Jury- 


men, the Twelve following Gentlemen were tworn to try them. 


1 Frantis Bartholomew of Egham, Gent. 
2 Thomas Dawſon of St. George's, Brazier. 

3 William Sburloct of Shere, Yeoman, 

4 Richard Toy of Richmond, Grocer. 

5 Fehn Fielder of Eſher, Yeoman. 

6 Janes Vinal of Eßer, Wheelwright. 
7 "John Otway of Afhted, Veoman. : 
| 5 hamas Puplett of Banflead, Yeoman. 

9 John Start of Epſom, Chandler. 

10 George Hart of Croydon, Callico-printer. 
11 Willam Bridgeftock of Croydon, Farmer. 
12 John Rowles of Croydon, Wheel wright. 


Mr. Att. Gen. Call Samuel Maddor; vOappearing in Court, was ſworn. 
King's Counſel. Mr. Maddox, Pray relate to my Lord and the Gentle- 


men of the Jury, what you know concerning the Priſoners at the Bar, or 


either of them, h | x | 
Maddox. (looking on the Priſoners at the Bar) I know both of them; Mr. 


Chadwick was a Lieutenant, and Mr. Battragb ſerved as an Enlign in the 
Manc heſter Regiment in the Rebel Army. | 
King's Counſel. Pray how did Mr. Chadwick appear; did he appear as an 
Officer ? 5 
Maddox. Chadwick wore a laced Hat, with a white Cockade in it, and I 
ſaw both of them march from Mancheſter; and when they marched, Mr. 
Battragh had on a Scotch Plaid Safh, lined with a white Ribband ; I was 
with them when they marched from Mancheſter to Winſlow ; there were a 
great man en liſted as we went on the Road. | 
King's Counſel. Can you take upon you to ſay that either of the Priſon- 
ers at the Bar inliſted any ? DES ag E 
Maddox. L cannot be poſitive to that; but there were a great many Men 
inliſted by Captain Deacon boon our March from Mancheſter. Both the 
Priſoners appeared on Horſeback as Officers; and I mylelf carried the 
Colours out of Mancheſier. And as we were upon the Road on our March, 
I faw the Priſoner,” Battragh, carry the Colours once or twice, whereon was 
the Motto, 1 e ee CHURCH ARG Fino, 
King's Counſel. Did any thing remarkable happen at Winſlow, relating 
to 1 Peers did N44 act as Officers? 7251 8 
Maddox. I know nothing at all particular there. 
King's Ce W hat Rout did you take when you left Winſlow ? 
Maddox. We marched on for Derby. | | 
King's Counſel. Did the Priſoners all along appear as Officers, and act 
as ſuch ? 
Maddox. Ves, they did, Chadwick as a Lieutenant, and Battrazh as an 
Enſign : I ſaw them at Penrith, and at Preſſon; Battragh belonged to 
Captain James Dawſon's Company, but I do not know what Company 
the other Priſoner belonged to; and I ſaw both of them reviewed by the 


Young Pretender. 


King's Cæunſel. And what further happened ? Tell my Lord and the Gen- 
tlemen of the Jury every thing you know relating to this Matter. 
Maddox. | cannot ſay any thing more that is very material, only that 


from Mancheſter all the Way they acted as Officers. 


+ King's Ciunſel. Do you remember any thing that was remarkable when 
you came to Lancaſter ? 


Afadiecx. T remember that all the Officers were very merry there, and 


Mr. Chadwict propoſed to entertain them with a Tune; and myſelf, and 
moſt of the Rebe! Officers went into Lancaſter Church, and went up into 


the Organ Gallery, and Mr. Chadwick played a Tune on the Organ. 


King's Counſel. What Tune did he play ? —1adzex. He played 79 King 
Hall enjoy his Own again; and we were all very merry. 


| 


_ 


I 


| King's Counſel. Pray inform the Court, if you ſaw any of the Prifonery 
at Carliſle. 8 f 25 en eee 
7. . Yes, I ſaw both the Priſoners at Carliſi, in the Room with 
the Young Pretender, rt... | 
King's Counſel. How came any ou particular to be in the Room with the 
Young Pretender ?--- Maddox. We were all drawn up together to take 
Leave of him, before he left Carliſle. „ * ; 
King's Counſel. Was the Town of Carliſle put in a Poſture of Defence 
againſt the King's Forces ? ; | 
Maddox. Ves; we oppoſed his Majeſty's Forces, and I ſaw both the 
Priſoners mount Guard in the Town Hall, where a Guard was placed a 
Day or two after the Pretender left the Town. | : 
King's Counſel. Was you preſent when the Town was ſurrendered to his 
Royal Highneſs the Duke of Cumberland ? F 
2 I was; and both the Priſoners were put into the Ailes of the 


| Church, amongſt the other Rebel Officers. 


| Croſ-Examination. = FF fo | 

Priſiners Counſel. How long have you known Battregh, or Batteag\, as 
they call him? | 
Madaes, I -have known him two Years and upwards, he was an At- 
torney's Clerk, and came and perſuaded me to join with the Young Pre- 
tender's Army, before I had an Inclination ſo to do: This we talked of 
privately in his Bed-chamber ; he told me he had new Linnen made on 
purpoſe, and was going to the Sadler's to beſpeak Bags to carry his Lig- 


nen and other Things in. 5 


Priſoner's Counſel. Had not you and the Priſoner a Quarrel at Casliſe? 
I think you had a Trial of Skill there. | | 

Maddox. That I confeſs, and I will tell you what it was about ; it was 
about a very fooliſh Afﬀair.---Proviſions being a little ſcarce at Ca. I, I 
had ſome Sauſages, and the Priſoner would have them from me, and J not 
caring to part from them, cauſed a Quarrel, and we fought together. 

Priſmer's Counſel. Did not you tell him you would do for him, or bere- 
venged on him, or ſome Words to that Purpoſe ? 

Maddox. No, never as I remember; I would not ſwear any Man's 
Life away for a Sauſage. = . | 

Priſoner's Counſel. Do not you ſwear in expectation of ſaving your Life! 

Mr. Att. Gen. It is nota proper Queſtion ;---that has been anſwered al- 
ready. 

Sir J. Strange. Do you expect to ſave your Life by falſe Swearing ? 

Maddox. No, I do not indeed; I will ſwear nothing but the Truth; 
and what I have ſworn in this honourable Court, is all Mais of Fact. 

King's Counſel, Pray call Themas Craig; who appeared, and was ſworn. 
King's Counjel. Well, Sir, what have you to ſay to either of the Pn. 
ſoners that ſtand by you ? | 5 

Craig. I know Mr. Chadio ci very well; but I cannot ſay that I have ſo 
much Knowledge of Battragb. I remember ſeeing Mr. Chadwick a: Min- 
ch:/fler, with a Cockade in his Hat: Then I afterwards ſaw him march 
from Manchefter to Winſlow, as a Lieutenant: I ſaw him at ſeveral oth! 
Places on the Road, and alſo at Penrith, where he ſtil] appeared as a Lieu- 
tenant. ? 

- King's Counſel. Then you are ſure he was a Lieutenant in the Rebel 
rmy ! — 

Craig. Ves; he marched from Manchefter to Penrith Moor as ſuch, then 
I faw him at Carliſle, and there he mounted Guard as a Lieutenant. 
am ſure that I ſaw him once mount Guard. 

Crofs- Examination. 

Priſoner's Counſel. Do not you expect to have a free Pardon? 

Craig. As to that I muſt truſt to his Majeſty's Mercy. 

Priſoner's Counſel. How came you to know Mr. Chadwick fo well; do you 
know. him ſo very well that you can be pofitive to him ?---Cr7p. I have 
known him many Years, and I belonged to the Mancheſter Regiment. 

King's Counſel. Call Auftin Coleman; who was produced, and ſworn. 

King's Counſel. Give an Account, Mr. Coleman, to my Lords and tbe 
Jury, what you know of the Priſoners at the Bar. e 


(Coleman being ſworn, and leating en them, and then pointing to Batiref, 
gal 


Battragh, Ke. 20 601. (C | 
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8 is . Ghadwick,. and him: I have ſeen at ; Þ 


Of ckade in it 21 did not ſee Battragh have any. K They both appeared 35 


on Horſeback. 
"Kong x Counſel! Did they wear their Saſhes there, as other Officers did! | 


+ 


to the Duke of Cumberland, they were put into the Church with other 


* King's Caunſel.\ Do you know either of the Priſoners? : 
Alec Cormack. Yes, I have ſeen both of them in the Manchgſler Regi- 
ment; 1 faw Battragh with the Rebel Army, and he carried the Colours 
trom Penrith to Car lifle. | 
King's Counſel And did you ſee him at Carliſle? rt bit; T9 
7 Mac-Cermack. Yes, I ſaw him there when the Town was beſieged by the 
Duke of Cumberland. WEBENS ie fy x 
King's Counſel. Did he ever mount Guard at Carliſſe? 


4 


Ii Cormack. Not to my Knowledge; but 1 have ſeen him in the 


Guard-Room, with a Sword, a Saſh, and a Cockade. . 


King's Counſel. And you always took him to be an Officer there, did | 


u not? Ti x onthe. dd 3% Koodne 4 ts Bits g . 1 
Mac Cvrmotl. Ves, for I very well remember that he was walking up 
and down the Caſtle Yard, as an Officer, when the Arms were diftribur- 
ing to the Rebel Soldiers there, and Mr. Chadwick was with them. 
(John Collins, 4 Boy af 1 3 Years of Ag#, 1vas calied and ſworn.) 
Priſoner a Counſel. Do you know the Nature of an Oath, Child ? 
Collins. Yes, I do; | know | am ſworn to ſpeak the Truth, and I ſhall 
never be happy if I do not. ED RS 
King's Counſih. Do 2 xnow either of the Priſoners? was you among 
the Rebels at Carli: ?⸗- | 3 ISS 
Collins, Yes; I was, and was a Servant to Capt. Lowther, and we were 
taken Priſoners by the Duke at Carlisle, where on my Knees | begged m 
Life of his Royal Highneſs, which he generouſly granted, and God bleſs 
him for it. I ſaw both the Priſoners at Carlisle, and there they always 
acted as Officers in the Mancheſter Regiment; Chadwick as a Lieutenant, 
and Hatiragb as an Enſign : I know them both perfectly well. 
King's Counſel. Pray call Captain Nevet, who was ſworn. \: . - 
King's Counſel. I think when Carlisle ſurrendered to his Royal Highneſs 
the Duke, you had a Command from his Royal Highneſs to go to the 
Church where the Officers were Priſoners, and to take their Names, 
Capt. Nevet. Yes, I had, Sir. 
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peared as an Officer with. a Plaid Saſh, and e laced Hat, with z white | | 


— 


— 


— * 


#h. + * F Set 9 " 
2 * of * ak SET ge 1 P 
nd” a er n 
n 22 * e l , 
TEA SF 2 4 e IM * n 

RW 


8 % 
% N * A \ * f, * 3 4 5 + i * * 1 FEI" * * * 8 v 
N %% ̃ ( 1 SG 
, . 80 
» e WS * \ 
1 
4 
> «SS 


ol ® 7 TER 1 * * J N I © N 1) FF er 1 { 
N 5 8 
4 a a : > VIS =” 
B ” 
codprus:Deacon, Bt 
® -* * A * 4 . a \ : i 


; King's, Count Do yay, remember to bene een either of the Priſoners a 


in, a Liſt of their Names and 


in: | 
12 b | g . . 
Morning, and 1 went accordin hy 


and called all the Priſoners over by their, Names, and they anſer &d, | Grade, | 


"The, King's Wirneſſes being all gone through, and neither of the Pri- 
ſoners making any Defence, ox calling any Witneſſes to their Char after Sy 
it of Court, found, both the Priſoners'Guilty, 


He was a Perſon of great Reſolution, and could, as he uſtd to fay, 
look Death in the Face with as much Pieaſure as he could a Friend who 
came to viſit him, and could meet it with as much Good-will. His Be- 
haviour, during the whole Time of his Confinement, was always cheer- 
ful and merry, taking all Manner of Pleaſures the Gaols afforded ; and 
frequently declaring, that what he had done he was not forry for, for if it 
was to do again, he would act in the ſame Manner. 

The Morning of his Execution, whilſt they were at Breakfaſt, Mr. 
Chadwick ſaid to Mr. Berwith, Ah Duke (for this is the Name that Ber- 
wick went by in the Rebel Army) ur Tim: draws very near; ib ug as dn 

art, I am as hearty as ever I was in my Life. Mr. Berwick replied, to 
my Part, I think we all look pretty well, and I declare Death don't fljock nb in 
the 1 6 I hope God will be merciful to us all ; for I can lay my Hand on my 
Heart, and ſay, the great Injury I ever did was to myſelf and Relittons'; 
and though I have brought them bd 25 to Diſgrace, they had been ſo kind as 
to forgive me, and would have ſ ved my Life had it been in their Powe . 

The other Priſoner Battragh received his Majeſty's molt gracious Re- 
prieve. 44 
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XXXII. The Trial of Tnouas Tunopbonbs Deacon, for High Treaſon, at the Court-houſe, St. 


Margaret s-hill Southwark; July inth; 1746; 


HE Court being ſat, the following Judges being preſent; viz. Lord 
Chief Juſtice & illes, Mr. Juſtice Abney, and Mr. Juſtice Fo/ter, 
Thomas Deac:n was put to the Bar. 

Kirg's Counſel. Call Mr. Samuel Maddox; who appeared, and was ſworn. 

King's Counſel, Mr. Madd:x, give an Account to the Court and Jury 
what you know of the Priſoner that ſtands by you. 

Ma dox. I ſaw him at the Bull Head at Mancheſler, where he fat at a 
Table, writing down the Names of ſuch as enliſted in the Pretender's 
Service; for which he was paid for every Name enliſted, One Shilling. 
There were ſeveral blue and white Ribbands lying before him, which, 
wien he was not writing, he made up into Favours, and gave them to the 
Men enlifted. I ſaw him march from Manchefler to IVinslow as an Officer, 
vearing a Plaid Waiſtcoat, with laced Loops, a broad Sword by his Side, 
« Brace of Piſtols ſtuck in his Girdle, and a Cockade in his Hat, When 
he beat up for Volunteers at ſeveral Places, he made a very long Speech, 
I viting all Gentlemen Volunteers to come and ſerve Charles, Prince Re- 
gent, and they ſhould have good Quarters, be well uſed by the Officers, 
and enter into preſent Pay, and when they came to London, they ſhould 
1cccive five Guineas to bear their Expences Home, if they thought proper 
to cave the Service, and thould receive Thanks, and have a Pro- 
tion. At inslou he was ordered by the Pretender to march to Derby as 
« Guide, with Ammunition, &c. that had been ſeized; and at Leake he 
went with Themas Sydall and James Bradſhaw to raiſe Recruits, and joined 
the Rebel Army again at Mancheſler. That at Preflon he commanded his 
Company, and gate Directions to the Officers under him, who obeyed 
um; and that at Carlisle he mounted Guard in the Town- hall during the 

iepe, | 

Thomas Bradbury, another Witneſs, ſwore, That the Priſoner was a Cap- 
tan in the Rebel Army, and was dreſſed as above. That he, the Witneſs, 
being a Servant to a Printer at Mancheſier, the Priſoner, with other Re- 
dels, came to him, in the Abſence of his Maſter, and compelled him to 
print a treaſonable Paper, which they called a Manife/to, and likewiſe an 
advertiſement; both which were delivered into Court and read. The 
Avertiſement, or Hand- bills, were diſtributed by the Rebels, offering all 
ing Encouragement to ſuch as would enliſt with them; and that he the 
lad Deacon was in a great Hurry, and came ſeveral Times to the Printing- 
Udice, and threatened Mr. Bradbury, if he did not get the Papers ready, 
he ſhould be ſeverely puniſhed ;---and that he the ſaid Deacon brought 


with him, when he came for the ſaid Papers, a great Number of Horſe be- | 


longing to the Rebe] Army, who threatened to pull down the Houſe. 
Thomas Craig, another Witneſs, ſwore, That he ſaw the Priſoner 


| 


mount Guard at Mancheſter, Preſton, and Carlisle; that he was Lieute- 
nant-Colonel, and promoted for his great Diligence, in reins Recruits. 
--- Capt. Nevet ſwore, that the Priſoner ſaid, his Name was Thomas Dea- 
con, and that he was a Captain in the Manchefter Regiment.---Capt. Carey 
confirmed Capt. Nevet's Teſtimony. | | 


The Priſoner had no Witneſſes to produce, fo the Jury found him guilty 
of the Indictment, Death. FLY 


Mr. Deacon's Caſe, Fuly 17, 1746 *. 
IN Mr. Deacon's Cafe, his Counſel objected to the receiving the Evi- 
dence of a Printer touching the Priſoner's obliging him to print the 
Pretender's Manifeſto at Manchefter, and his publiſhing of it there, while 
the Rebel Army was in the Town; and alſo to the reading the Manifeſto. 
They inſiſted that this ought not to be given in Evidence, becauſe it is an 
Overt Act not laid in the Indictment; and alſo becauſe the Orders were 


given and the Manifeſto printed and publiſhed in Jancbe/ter, and all the 


Overt Acts are laid in Cumberland. | | 

But it was anſwered by the Court (Lord Chief ſuſtice'}/lles, Juſtice 
Abney, and Juſtice Fer), that an Overt Act not laid may be given in 
Evidence, if it be a direct Proof of any of the Overt Acts that are laid. 

One of the Overt Acts charged in this Indictment is the aſſembling and 
marching Mado Guerin, in order to depole the King, and to ſet the Pre- 
tender on the Throne. It is proved that the Priſoner with the feſt of the 
Rebel Army was at Manche/ler, and appcared in an hoſtile Manner there. 
Now what ſtronger Proof'can there be that the Priſoner joined this Army 
for the Purpoſe mentioned in the Indictment, than his caufing to be 
printed and diſperſed among the People the Pretcnder's Maniteito ? It ne- 
ver was doubted that the being preſent with Rebels and joining in pro- 
claiming the Pretender, might be given in Evidence on ſuch an Indictment 
as this; and yet that Circumſtance was never expreſsly laid in any Indict- 
ment. But tis ſufficient that it proves Bus Animo the Rebel Army was 
raiſed, and Que Anime the Priſoner joined it. „ 

As to the Objection that this Fact was not committed in Cumberland, 
where all the Overt Acts are laid, Mr. Juſtice Abney and Mr. Juſtice Fo/ter 
held, that it is indeed neceſſary on this Indictment that ſome Overt Act 
laid be proved on the Priſoner in Cumberland; but that being done, Acts 
of Treaſon tending to prove the Overt Acts laid, though done in a fo- 
reign County, may be given in Evidence. 

And the Manifeſto was read. 

Lord Chief Juſtice Willes declined giving any Opinion on the ſecond 
Point. But no ObjeQtion was made during tue whole Courſe of tne Trials 


FJ. Faſler's Reports, p. 9 
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and Francia. See Foſter s Diſcourte on High-Treaſon, Chap. 3. S. 8. 
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Pretender's ervice, for by his Example his two other Brothers did the 
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wept. 
He 


His as delive » and his Head 
was preſerved in Spirits, and ſent down to Carlisle, or Mancheſter, to by 
put on one of the Gates. | , 3 
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XXXIII. The Trial of Jonv Bexwiex, for High- Treaſon, at St. Margaret s-Hill, Sourbwarl, 


ore Kg hs July 17, 1746. 


TOHN BERWICK was then brought to the Bar, and being ar- 
raigned on the ſame Indictment with the other Mancheſter Officers, 
vert Acts of 

Treaſon, were laid to be committed on the roth of November. * 


the Jury were ſworn to try him. The Treaſon, and 


Mr. Juſtice Fo/ter doubted whether this Declaration, being made after 
the Surrender, can be conſidered in any other Light than as a Confcfion 


after the Fact 5. And with regard to a Confeſhon after the Fad, je 
ſaid he never doubted whether it might be given in Evidence as a cotto- 


The firſt Witneſs for the King that was called and ſworn, was Samuel | borating Proof. His Doubt was, whether it being proved by two Wit. 


Maddox and be depoſed, That he had often ſeen the Priſoner, parti- 
cularly-at Aenchefler, and other Places, and that he always appeared as 
an Officer, and gave his Command; he ſaw him at Carlisle; and that he 
was there when the Town ſurrendered.---Mr. Bowker, the Manchefler 


Conſtabie; ſaid, That he ſaw him in the Town, and that he appeared in 
the ſame Garb as the other Officers belonging to the Regiment which 


they called the Mancheſer Regiment. 6 
Tue Counſel for the Priſoner inſiſted, that the Charge was not proved, 


for that in all Caſes of High- Treaſon, there muſt be two poſitive Wit- 


neſſes to prove the Fact, and, as they apprehended, that was not done ſuf- 


ficiently by the two Witneſſes that had been examined; on which the King's 


Counſel called Capt. Newvet and Capt. Carey, who both appearing, and be- 
ing ſworn, depoſed, That when they went into Carlis/e by the Duke Or- 


der, to take an Account of what Rank all the Officers were, the Priſoner 


ave in his Name to them as a Lieutenant in the MHenchefter Regiment. 
The Priſoner calling no Witneſſes, the Jury found him Guilty, 


Joun Btrrwick's Caſe, July 17, 1746 f. 


N the Caſe of Jobe Berwick, there was only one Witnefs that proved 
him to have been in Arms with the Rebels. This Witneſs proved 
that he was inrolled and reviewed as a Lieutenant in the Regiment called 
the Mancheſter Regiment, and did Duty as ſuch at Penrith and Carlisle, 
Two other Witneſſes (Officers in the Duke's Army) ſwore, that after 
the Surrender of Carlisle, they were ordered by the Duke to take an Ac- 
count of the Names of the Officers and of their reſpective Ranks in the 
Rebel Garriſon ; that accordingly they went to the Priſon where the 
Officers were confined apart from the Common Men, and took ſuch Ac- 
count of them; that the Priſoner Berwick appeared among the Officers, 
and gave in his Name to them as Lieutenant in the Mancheſter Regiment. 
Lord Chief Juſtice Willes and Mr. Juſtice Abney were of Opinion, that 
this Declaration of the Priſoner is not to be conſidered as a bare Confeſ- 
ſion after the Fact, but as an Evidence of the Fact itſelf, viz. That the 
Priſoner did appear and take the Rank of a Lieutenant in the Rebel Gar- 


riſon. They thought too, that a Confeſſion after the Fact proved by two 


Witneſſes, was ſufficient to convict within the 7 W. III. 


neſſes is a concluſive Evidence, nor an Evidence ſutfcient of itſelf to con- 


vict without other Proof. Since the 7 . III. ſeems to require two © 


Witneſſes to Overt Acts, or a Confefien in open Court |; and fays 
further, page 243. I would not in any thing I have ſaid, be underſtood 


to arraign the Proceeding in the Caſe of B-rwick, before- mentioned; he 
was found in a Priſon aſſigned by the Duke. (of Cumberland), after the 
Surrender, to the Officers in the Rebel Garriſon, and to none but ( Fcert, 
whither he went with the reſt of them. He appeared among them, and 
took the Rank of an Officer. Theſe Facts, together with his Declata- 
tion, all proved by two Witneſſes, were, I think, properly conſidered by 
two learned Judges, not as a bare Confeſſion after the Fac!, but as an 
Evidence upon the Spot, and in the very Scene of Action.---See more 
relating to Confeſſions in Fofter's Reports, Page 241, 242, 243, 244. 


Berwick was convicted upon the Evidence of the Officers and 
of the other Witneſs. | | 


This Priſoner was about 32 Years of Age, and was a Houſekeeper in 
Mancheſter, and a conſiderable Dealer in chequ'd Linnen, where he kept 
a Shop, and had a good Trade; but not being ſo diligent as young Trade(- 
men ſhould be, and loving his Pleaſure too well, 'tis thought he was run- 
ning behind-hand in the World z and that not being able to ſettle his Ac- 
counts with his Creditors, was the principal Reaſon that induced him to 
take on with the Rebels. | . 

The Commiſſion he bore was a Lieutenancy in the Mancheft-r Regi- 
ment, given him by the Pretender; to whom he had been well recommend- 
ed as a Man of undaunted Courage and Reſolution, firm to his Party, 
ſtaunch in his Principles, and of a bold, enterprizing Diſpoſition, of 
which he diſcovered manifeſt Tokens on every Opportunity that of- 
fered. 

He was executed alſo on Kennington- Commen, with Tewnley and the 
reſt, according to the Sentence, on Wedueſiay the zoth of Fu'y, 1746, 
and his Head was put into Spirits, and fent to Mancheſler or Car- 
lis/e, to be put up in one of thoſe Places; his Body being delivered to his 
Friends to be buried. | 


— —— 


— 
— 


XXXIV. The Trial of David Mogdax, of Monmouth, but late of Derby, Eſq. for High- Treaſon, 
at St. Margaret -Hill, Southwark, July 18, 1746. 


The Names of the Jury. 


ames Glover, Ralph Godfrey, Thomas Symonds, 
oſeph Breokes, IVilliam Barnard, John e 

ebn Maſon, thn Voice, H. ny R: wed, 
"Zeakin Faulk, anias Clement, John Clement. 


IJ HE King's Counſel opened the Indictment (which was the ſame 
as againſt all the reſt), and proceeded, and called the following 
Witneſſes to ſupport the ſame againſt the Priſoner. 

Sollicitor General. Call Edward Tew (which was done accordingly) 
who appeared in Court, and was ſworn.——Pray, Mr. T:w, inform my 
Lord and the Jury what you know relating to the Priſoner at the Bar. 

Tew. I live at Preflon next Door to the Sign of the Foyn:rs- Arms, and 


| when the Rebel Army was there, I aſſiſted my Neighbour to wait on ſome 


Company that were at that Houſe, moſt of whom were Officers belong- 
ing to the Rebels. 


King's Counſel. Can you recollect ever having ſeen the Priſoner there? 

Tew. I remember him very well, for I waited on him at Dinner, when 
Lord Elcho and he dined there together. 

King's a Do you remember any Diſcourſe that paſled ? 

Tew. The Priſoner aſked Lord Elcho what Number of Men the Youn? 
Pretender [which the Priſoner called Prince] had landed with him. 

King's Counſel. And what Anſwer did he make ? 

Tew. He ſaid, not above half a dozen; but the Number ſoon increaſed 
when the Clans heard he was landed; and alſo that they had 17 Pieces 
of Cannon. 

King's Counſel. And what further Diſcourſe paſſed between them? 

Tew. The Priſoner aſked Lord Elcho what Religioa the Pretender 
profeſſed ? 

King's mg And what was the Reply ? | 

Tew. My Lord Elcho ſhook his Head, and ſaid he could not very well 


| tel] ; but he believed his Religion was to ſeek. 
King's Counſel. And what paſſed then ? 


® The like Evidence was given in moſt of the Trials after the Rebellion of 2315, and admitted by the Judges upon the Commiſſion in the North this Summer. See tle 


Caſes of Layer and Sir Nj, n Perkins in the State Trials. 


Upon further Confidcration I doubt there was too much Refinement in this Diſtinction. See 1. Diſc. c. 3. S. 8. Fefeer, page 232. 
The like Evidence w held ſufficient upon the Commiſion in the North this Summer; upon the Authority of the Judges Opinions previcus to the Trials of Gr 


J. Folter's Reports, p. 9. + Foſter, p. 10. 
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'Prifoner aſked if they had ever beat 


"here and London and moſt of them were Nra 


* 


lition. i ry 


make but little O 

„ Counſel. Well, Sir, go on. 

* next Morning the Priſoner came, and aſked for Lord Elcbo. 
'; Counſel. What Appearance did he make then? 

He was in a whi 


u him l N 
01 Counſel. Did you ſee the Young Pretender ? 
Tw. He marched at the Head of the R 


Bar lodged. | 
at g's Counſel. What Number of People do you think the Young Pre- 


r Army confiſted of? 
* The Talk in Town was, 
was 2 great many, but as to the Number I cannot be poſitive. 


i of the Heads of them, and all of them ſeemed to have a great 


heating up for Volunteers, wr 
King's Counſel, Will you aſk this Witneſs any Queſtions? _ 
Prijoner to Tew. I deſire, Sir, that you would give the Court an Ac- 


kr how you came to know that my Name is Aforgan. 


Tw. I cannot fay now that your Name is Mergan, but I am very 
ur Perſon.----I know your Face very well, and if I was not 


ive to 
den affure that you are the very ſame Man, I would not ſwear it. 
King's Counſel. Was the Young Pretender at that Houſe ? 


Tw. I do not know; but they ſaid that he lodged a few Doors farther, 


Jonx Barry ſworn. 


King's Counſel. John Barry, I deſire you would inform the Court and 
jury what you know relating to Mr, Morgan, the Priſoner at the Bar. 

Barry. I came out of Monmouthſhire with my Maſter and the Priſoner 
at the Bar, in the Month of November laſt, and at the Town of Preften 
we joined the Rebel Army. About a Mile on this Side of Preffon, my 
Malter and the Priſoner left their Horſes, and walked to Prejion on Foot 
to avoid any Suſpicion of what their Deſign was. 

King's Counſel. And what Part did the Priſoner at the Bar act; and 
how did he behave during the Time you was with the Rebel Army ? 

Barry. I ſaw him ride with the Rebel rg. from Pre/lon to Mancheſter, 
and he was very active in encouraging the Rebe! Officers and Soldiers. 
After that I faw the Priſoner at 4/pborn, and he ſaid there that he would 
not leave the Army as long as he lived.---I cannot ſay that he bore any 
Commiſſion as an Officer: If he did, it is more than I know, 


BENJAMIN BOoWKER called and ſworn. 


King's Ceunſel. Mr, Bowker, acquaint my Lord and the Gentlemen of 
the Jury, what you know of Mr. Morgan the Priſoner, 

Bruker, Upon the 29th of laſt Member, I had this Paper delivered to 
me (lolding a Paper in his Hand, and looking at it), It is a Paper order- 
ing me to ſearch for Arms. f 

King's Cæunſel. What are you, Sir? 

Bowker. I am a Deputy-Conftable of Mancheſter. 

King's Counſel. Who gave you that Paper ? | 

Bau ter. The Priſoner at the Bar and Mr. Vallis, who was one of the 
Head-Conſtables. f 

King's Counſel, Then the Priſoner was with Mr. Wallis, when you had 
that Paper delivered to you ? 

Buuker. Yes, he was. 

King's Counſel, What were the Contents of the Paper? 

Biker. It was a Warrant ſigned by Murray the Pretender's Secretary, 
to ſearch for all the Arms I peas find; and if any Body refuſed to deliver 
up and ſurrender their Arms, they were to ſuffer military Execution 


22ainſt their Goods and Effects. 
[Then this Paper was delivered by Mr. Bowker to the Clerk of the Ar- 


raigns, and was read in Cours; but it is ſe very treaſonable, that it is 
improper to inſert it. The Preamble called the Pretender's Son Regent 
of England, Scotland, and Ireland, and required all whom it may 
concern, is ay due Obedience to that Order.] 


Kirg's Counſel. What, did you get any Arms of the Town's Peop 
Mare be/ter ? ä | 


Botuter. I did, and carried them to the Priſoner's Lodgings, and left 


them there, though I did not fee him, but I aſked for Eſquire Morgan; 


and one of the Servants belonging to the Houſe told me he would be 


there preſently. | 
Kirg's Counſel, Do you know any thing farther ? 
Buber. I do not: I have ſpoke all that I can recollect. 
Eing's Cæunſel. Call Samuel Maddox next, and ſwear him, 


SAwUEL Mapnpox ſworn. 


Kirg's Counſel. Mr. Mader, inform the Court where you firſt ſaw the 


titoner at the Bar. 
Maddix. I faw Mr. Morgan, the Priſoner at the Bar, at Mancheſter, 
then he was joined with the Rebel Army; he had a white Cockade in 


us Hat, and a Sword by his Side, and publicxly declared that he was 
© the Pretender's Party. 
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1. {5 "> LNG 1 de a 
for Volunteers in 
to beat up | f. h the . wo » 4 J , l þ 
forwards For London, for that there was not abqve 3000 Soldiers between Ming“, 2 Did he go with that Party? 
| 9 Dragoons, beſides a few undiſ- 
that were raiſed by Lord Gf and Lord Cholmondeley, who | | 
xo 1 aun Ta, I. King's Cond Whilſt the Rebels were at Manchefter, was not there 
1 know nothing more that is particular that paſſed at that Time; 


. te Cockade, and a Sword by his Side z. and I 
ſeyeral Times walking up and down the Town with the Rebel | 


egiment, and did not lodge (as 
have heard) but two or three Doors from the Houſe where the Priſoner 


that they were 6000 ſtrong : There 


King's Counſel. Do you imagine he was forced into the Rebels Service? 
-w, He was under no Force that I ſaw, for he appeared all wat, 5 | 
e 


44 to what he propoſed, particularly about the Propoſal he made for 


TS 


. Maddox. Not to my Knowledge. I ſaw Capt. James Dawſon * deliver 
him a Pair of Piſtols. | * Bir, 


ſome Talk of the Priſoner's being made Colonel of the Manche/ler Regi- 
ment, as it was called ? | THESE NG 
Maddax. 1 was in the Room at Mr. Cootſon's, at the Dog at Manche is. 
when the Propoſal was made for the Priſoner to be Colonel of the egi- 
ment; but he refuſed it, and ſaid, Mr. Tetonley was much fitter than he 
for ſuch an Office; and then it was agreed amongſt thoſe that were pre- 
1 ſent, that Mr, Totonley ſhould be Colonel; and he was declared ſo, and 
| had the Pretender's Son's Commiſſion. | 5 
King's Cong You ſay you ſaw him march from 3 to Derby ? 
Maddox. Yes, I did; he marched as a Gentleman Volunteer, and 


2 ny active, and did all in his Power to promote the Intereſt of the 
e 8. | 


(Mr. Maddox was croſs-examined by the Priſoner.) 


Priſoner. You talk ſo very exactly, I deſire to know if you ever made 
any Memorandums of what paſled ? 

Maddox, I did, but I have not got thoſe Memorandums, for I delivered 
them to that Gentleman (pointing to the Sollicitor of the Treaſury's Clerk ); 

Priſoner, Are you ſure they have never been altered ? e 

Maddox. I am very ſure they never were by my Direction; ſince they 
have been out of my Cuſtody I have never ſeen them. I have made no 
| uſe of them to refreſh my Memory, for I can remember the Particulars 
very well without them. | | TERED 

King's Counſel, Call Captain Vere, and ſwear him. (Mich being done, 
he flood up.)---Pray, Captain, inform us what you know of the Priſoner. 

Vere. On the 3d of November I ſaw the Priſoner at Sir Peter Davenport's 
at —— — with ſeveral of the Rebel Officers; and I have ſeen him at 
{ ſeveral other Places march with the Pretender's People. I knew him 
very well, for he abuſed me, and called me a great Scoundrel, becauſe 
he ſaid J had prevented a Gentleman from getting a Commiſſion under 
Sir Daniel O' Carrol. yk wh 15 parity 

King's Counſel. Are you poſitive the Priſoner is the ſame Perſon you ſaw 
at Macclesfield, and in the Pretender's Army ? 

Vere. | am ſure he is the very ſame; I ſaw him at ſeveral Places, par- 
ticularly I remember to have ſeen him about a Mile out of Derby, riding 
with the Pretender on a bay Horſe. os 

King's Counſel, When was you at Macclesfield ? 

Vere. I ſaw him there on the 3d of Member, and on the 5th I ſaw 
him at Derby ; and I am ſure he is the very fame Man, becauſe I know 
him very well, 


p 


Mr. How called and ſworn. 


King's Counſel, Mr. H,w, do you know Mr. Morgan? 
How. Yes, I know him very well: This Gentleman (pointing to the 
| rh 1 who ſtands by me, is Mr. Morgan. 

Ling's Counſel. What do you know of him? h 
How. He lodged at my Houle, and was accounted a principal Man 
amongſt the Rebels, and they called him the Pretender's Counſellor. 
King's Counſel, How do you know that he was a principal Man ? 
How. Becauſe he ſeemed more active than any of them. He paid me 
the Reckonings when he uſed to dine with the Rebel Officers. He paid 
me a Guinea and three Shillings, and gave all Directions about every 


| _ | | 

'ng's Counſel, Had you any Diſcourſe with him? 
How. Yes, | had; when the Rebels were at Derby, he aſked me if I 
was ſurprized at their being there ſo ſoon? I told him, that I had expected 
them as that Night, | 
\ King's Counſel. What did he ſay then ? 
How. He ſaid it was more than they expected themſelves; and 
if I had heard ſuch News, he was ſure that the Devil had brought it 
me, 
King's Counſel. And what do you know farther ? 
How. I have ſeen the Priſoner fince he has been taken up, 
King's Counſel. Where have you ſeen him How. In Newgate, 
King's Counſel, Had you any Diſcourſe with him there ? 
Homo, Yes, I had. 
King's Counſel. Then relate it to the Court and Jury; ſpeak all that 
you can remember, | 
He. I came to Town on Buſineſs, and being informed that Mr. 
Morgan was in Newgate, I went there out of Curiolity to ſee him; when 
I came there I ſpoke to him, and he ſeemed glad to ſec me, and aſked me 
kindly how I did; and we drank together, and had ſome Diſcourſe. 
King's Counſel. What did that Diſcourſe relate to? 8 
How. I ſaid I was very ſorry to ſee him a Priſoner in ſuch a Place, y 
King's Counſel. And what did he ſay to that? ; 
How. He ſaid he ſhould ſoon be at Derby in ſpite of King George, or 
any body elle, | | 


The Priſoner's Defence, 
Priſoner's Counſel. My Lord, and Gentlemen of the Jury, I cannot” : 


ſpeak ſo exactly to the Evidence that has been given againſt this unhappy 
eee, as I could with, becauſe I have not had my Brief above 
| half an Hour. If my Inſtructions be right, I will take upon me to ſay, 
that we ſhall produce Evidence of good Credit and Reputation, who will 
prove, that this Gentleman, the Priſoner, was forced into the Service of 
the Rebels, and at ſeveral I'imes, and ſeveral Places, endeavoured to 
make his Eſcape from them; which he at laſt effected, and was ſcized, 
after he had made his Eſcape, by a Magiſtrate, and committed Priſoner. 
And to prove that the Priſoner did make his Eſcape, I ſhall call Mr. 


dels? 


Vor. IX. 


King's Counſel, Did he march away from Mancheſter with the Re- 


* Dazy/e1 was the Day before convicted of High-Treaſon, being 


Chatterton, who is the Maſter of the Houſe where the Priſoner lodged at 
Aſhborn, in Derbyſhire. 


one of the Rebel Captains, 
4 B. Mr 5 


6362) 


un The E { ever beat u for Volunteers Maddox. ee with them to Derly z and there being an Infor- 
* ein they. had. not and the Priſoner adviſed him hc ra that e Rebels. been 
for Volunteers, and ſaid it would be an eaſy Matter to march | Orders for a Party of the Rebel Army to go and ſearch for them. 14. 


3 


. 


Mr. Cuarrerror being'calted and ffn... 
N is 5 Sir, do you know any Thing of the Priſoner's eridea- | 
vouring to make his'E ſcape from the Rebel Army ? . Chattertan, Yes. | 
© Priſoner's Counſel. And how did he propoſe to make it? 1 
' *  Chatterton. He was to go but of Town one Morning about one or two 
o' Clock, and ordered me to call him at that Time. ene | 
'- "Priſoner's Counſel, And did you call h imm 
Obatterton. I did; but he did not care to riſe then, for fear he ſhould be 
ſtopt (in endeavouring to get away) by the Rebel Guard, who were poſted 


all about the Town. He ſaid, that about five in the Mornin would be 


- the moſt proper Time, for then the Rebel Pipes would begin playing, and 
they would be all buſy, and that was his only Time to make his Eicape | 
from them. . e ray F 9 | 127-4 


' Prifoner's Counſel. And did he zo away from your Houſe, and out of icted (if 
GE Fendi ot big | victed (1 


" Aſpborn Town ! | | | i 
Obaterton. Yes, he went away, and aſked me to go with him as a2 


Guide to ſhew him ſome Bye-way to Stone ; and ſaid, it would be very 
proper for us to get to ſome F arm-houſe, and hide ourſelves, leſt the Re- 
bel ſhould ſend in Search of him, and if we ſhould be taken after he had 
got away, and brought again to the Rebel Army, he did not know what 
might be the Conſequence, 
b Prifoncr's Counſel, Did you go with him as a Guide, Sir? ; 
hen he propoſed it to me, I faid, Mr. Morgan, it is im- 


1 
. 
: 
' 
0 
U 


Chatterton. 
© poſſible for me to leave my Houſe, for we are all in a Hurry, and therefore 


you cannot expect I ſhould go; but I will ſend a Man with you that will 
do as well. | | | | | 

Priſoner's Counſel. And you did ſend a Man with him? 

Chatterton. I ſpoke to a Man who worked — — with me, 
who I knew was well acquainted with the Country, and he agreed to go; 

3 and they both ſet out of Aſhborn, and the firſt News that 1 heard after- 
= - wards, was; that the Priſoner and my Man were both ſeized on Suſpicion 
3 of being of the Rebel Army. And what I heard was very true; ſo I went 
to the Gentleman by whoſe Order they were apprehended, and enquired 
about the Matter, and told him how the Affair was, juſt in the ſame Man- 
ner I have informed this honourable Court; but his Worſhip would not 
diſcharge my Man *till I had given Security for his Appearance, which 
I was obliged to do; ſo he was ſet at Liberty, and the Priſoner at the Bar 
was kept in Cuſtody.— This is all that I know of the Matter, 
(Here the Priſoner's Counſel reſted his Defence, there being no other Wit- 
neſſes to examine en his Behalf.) 
Caurt to Priſoner, You have heard, Sir, what has been ſworn ; what- 
ever you have to ſay in your Defence, now is your Time to ſpeak it, and 
the Court will hear you. (And thin the Priſoner ſpoke to the following 
Effett, after the Cryer had made Proclamation for Silence. a 

Morgan. I have heard what has been ſworn 22 me by the Witneſſes 
on the Behalf of the Crown; and J appeal to the Court and the Jury, if 
there are not the greateſt Improbabilities in the World in the Evidence 
they have given againſt me. I would ſpeak particularly to what happened 
at 9 11 The Deputy Conſtable ſwears, That I gave him an Or- 
der to ſeize all Arms he could find, and to bring them to my Quarters : . 
Mr. Maddox ſwears, That at a Conſultation amongſt the Officers at Man- 
cheſter, I was 1 for Colonel of the AN which I refuſed, be- | 
cauſe I thought Mr. Townley was more fit for ſuch a Command than myſelf. 

Now can any reaſonable Man imagine that I, who had refuſed to be the 
Chief Commander of the Regiment, would do the ſervile Office of going 
up and down the Town in Search for Arms ? 

Every Gentleman of the Army (and I fee ſeveral in this Court) very 

well know, that to go on ſuch an Errand, would ill become any Officer 
of a ſuperior Rank; and as to my own Part, I am ſure I could not have 
done any ſuch Buſineſs, : ; 

I do not deny my being at ſeveral Places with the Rebels ; and if I had 
been indulged with a longer Time to prepare for my Trial, I ſhould have 
made appear very clearly, that I was taken Priſoner by the Rebels, and 
detained with them much againſt my Inclination ; for there was no reſiſt- 
ing Force. | 

Landlord, Mr. Chatterton, has made it plainly appear to this ho- 
nourable Court, that I made my Eſcape as ſoon as it was in my Power; 
and if I could have done it ſooner, or have had an Opportunity to get 
away from them, I ſhould have been 7 glad to have embraced it. 

As to my Capacity as one bred to the Law, I confeſs I never pretended 
to much Knowledge that Way, and therefore was a very improper Per- 
ſon to counſel the Chief of the Rebels; for my Advice, I am ſure, could 
be of little Service to him. 

There were Abundance of Gentlemen of Fortune ſeized as well as my- 
ſelf, who were obliged to go with the Army, till they found Means to 
eſcape as I did. I had been to pay a Viſit to a Gentleman at Etherton- 

Hall in Cheſhire, and I was ſeized by the Rebels, and they took my Horſes | 
from me. ; 

The Laws of England are very juſt and equitable; and they ſay, that 
every Man ſhall be tried by his Neighbours, of the ſame State and Condi- | 
tion with himſelf, 

God help me, I am deprived of that Benefit, and I am now amongſt 
Strangers, who know nothing of me : They are upon their Qaths, and 
muſt give Credit to the Witneſſes; but I hope, and do not in the leaſt 
doubt, that they will do me Juſtice. | 

I have ſerved the Crown of England in two Campaigns with ſome Re- 
putation, And I believe no Gentleman belonging to the Army, who knows 
me, will deny what I now tell this honourable Court. I chearfully gave 
all the Aſſiſtance I could in the public Service, and I was always glad 
when my poor Endeavours were crowned with Succeſs, 

Here have been many Witneſſes examined againſt me, and it is very im- 

oſſible that I ſhould cenfute them, becauſe of the ſhort Time allowed me. 

I think it a very great Hardſhip that I ſhould be the laſt tried of all theſe 
Gentlemen, becauſe I could have brought ſeveral of them to prove my 
Behaviour both at Manch-/er and in other Places, was quite different 
from what the King's Witneſſes ſpeak of; but as they are convicted, they 
cannot give any Teſtimony for me, and that Aſſiſtance I might have had, 


($63) © + 34s Tho Tal of David Morgan," E/p. Ee. 


| 2 plain Proof againſt themſelves, and convinced every body that they wer 


20 G.. {6 
luntarily into the Rebellion; but as the Evidence for the Crown” 


ſtrong againſt me, I muſt ſubmit to the Determination of thi abt 
Court, and 1 ſubmit myſelf accordiogly. . anch 


(u the Prifontr hall done ſpeating, Mr. Sollicitor General jy, 
u made'a Reply, which was to the 8 followings) © 
' - Sollicitor Gunerul. uld not have troubled your Lordſhips, or 


ry, with ſaying one Word more relating to the Priſoner that is key 
fore you; but 1 find it neceſſury, from what has been offered in bis . 
fence, to obſerve. that he has complained of many Hardſhips, 
He ſeems to think it a great Grievance, that his being laſt tried haz 
prived him of many Advantages; but, in my Opinion, hie has had ; 
Chance to defend himſelf, becauſe it gained him more Time to 5, 
Witneſſes ready, and to prepare for his Defence. 5 der 
Can — imagine, that either of the Perſons who have been 6 
r. Morgan had been firſt tried) would have appeared to d 
him of the Charge that is laid againſt him? If they had done ** 
would have been their own Enemies; for their Evidence would lache 


he Priſoner has no need to complain of any Hardſhips ; he has 
uſed with as much Lenity and Tenderneſs as * oe in his Ch 


ever was; and nothing that he has aſked, which the Law could grant, wa 


ever refuſed him. He has had Counſel aſſigned him of his own Chuſine 


| to enable him to make his Defence, a voy of his Indictment in dit 


Time, and therefore he could not have any Pretence of being ignorant gf 
what he ſtood charged with; and I am ſure no one can ſay, but be hu 


had a very fair and impartial Trial. 


I think of all the Priſoners convicted, it is very evident, that the Pri 
ſoner's Caſe really appears the plaineſt of any; for of ſix Witneſſes, ther 
are four who were not concerned in the Rebellion, who poſitively ſwer 
to his Perſon, and that he was the moſt active of any one in the Rebel Ser. 
vice; and Mr. How particularly ſwears, That he lodged at his Houſe, he 
gave Directions for mY thing, and paid the Reckoning for himſelf a 
eight Officers who dined with him; and therefore he thought the Priſons 
was one of the Heads of them: Theſe were his Words. 

Then there is Mr. Bowker, the Deputy-Conſtable of Mancbeſſer, at 
he comes and ſwears, That the Priſoner at the Bar, with one Halli; (wig 
is one of the Head Conſtables of Manch:fler, and Bowker's Principal 
came to him with a Paper ſigned by the Pretender's Secretary, ordering 
him to ſearch for all Arms, and carry them to the Lodgings of Day 
Morgan, Eſq. which he did accordingly, for in Caſe of Refuſal, he, any 
all thoſe who refuſed to deliver up their Arms, were threatened with mi. 
litary Execution, This Witneſs is poſitive to the Perſon of the Priſoner: 
and I think there can be no plainer Proof of High-Treaſon than what * 
been ſworn. 

As to what Mr. Chatterton has ſworn of the Priſoner's Eſcape from the 
Rebels, and leaving 4/born, I admit to be Matter of Fact, but this plaig- 
ly makes againſt the Priſoner ; for when he found their Affairs were del. 
perate, he was willing to ſhift for himſelf, and went away privately fron 
them, purpoſely that he might not be ſeized by the King's Forces. He hai 
been among the Rebels a conſiderable Time before this happened, and if 
(as he pretends) he was detained againſt his Will, he undoubtedly had 
frequent Opportunities of leaving them; but that you find he never did, 
till his own Preſervation and Safety required it. | 

As to his Complaint of Hardſhips, there is no one here that ever in- 
tended him any ; but the Jury muſt go according to the Evidence; and! 
am ſure that no Evidence in the World could have brought a Fact mor: 
home to the Priſoner than they have done this: And I doubt not but the 
Evidence that has been given will have a due Weight with the Jury, 
and that they will find him guilty of the Indictment. 

The Jury, without going out of Court, brought the Priſoner in Guilty, 


July 22, 1746. 

All the Priſoners who then ſtood convicted were brought to the Bar to 
receive Judgment; and their Counſe!, Serjeants J/ynne and Eyre, took 
two Exceptions in Arreſt of Judgment. 

I. That the Teſte of the Commitlion is not ſet forth in the Caption of 
the Indictment, and cenſequently, for aught appears on the Record, the 
Commiſſion might iſſue before the Commencement of the AR, on which 
this Commiſſion is grounded: And if fo, the whole Proceeding is «- 
ram non Judice. | 

To this it was anſwered by the Attorney General, and agreed by the 
Court, that the Juriſdiction of the Court doth ſufficiently appear on the 
Record, The Act of Parliament is undoubtedly the Foundation of thi 
Proceeding: The AQ, and this Commiſſion grounded on it, are recited 
in the Caption: And it is expreſly alledged, that the Commiſſion did iſſue 
by Virtue of the Act; which could not be true, unleſs the Commiſſon 
was ſubſequent to it, | | 

Their ſecond Exception, and on which they ſeemed chiefly to rely, wa, 
that the Act impowers the Crown to iſſue Commiſſions for trying Perſons 
then in Cu/tedy, or who ſhall be in Cuſtody fer High-Treafon, in lying Ws 
before the fit Day of January next, and it is not alledged in the Indictment 
that the Priſoners were in Cuſtody at the Time of the Inditment : And 
conſequently it doth not appear on the Record, that the Court hath any 
Juriſdiction over the Priſoners *. 

To this it was anſwered by the Attorney General, and agreed by tht 
Court, that it doth ſufficiently appear on the Record as it now ſtands, 
though not indeed on the Indictment, that the Priſoners are in Cuſtody; 
the Record alledgeth that the Priſoners, at the T'ime of their Arraignmenty 
being brought to the Bar in the Cuitody of the Sheriff to whoſe Cuſtod 
they had before been committed for the Cauſe aforeſaid, were aſked, &. 

+ The Common Commiſion of Gaol Delivery extendeth only to Pi- 
ſoners in actual Cuſtody ; and yet it was never thought neceſſary to 4. 
ledge in the Inditment that the Defendant was then actually in Priſon: 
And if this Exception was to prevail, it would impeach all the Judgment 
that ever have been given at any Seſſions of Gaol Delivery. 

That the Act on which the Preſton Rebels were tried runs thus in the 


can now be of no Uſe to me. 
If I was to ſpeak it with my laſt Breath, I muſt deny that I went vo- 


See the Caſe of Leas Macdonald afterwards. + 
I | 


very Words of this Act, all the Indictments at that Time were as 
are, and this very Exception was then taken and over-ruled, 


+ V. 12 Mod. 449. the ſame Point, 
Lal 


He wa: 
tender”; 
Where | 
under 1 
this at 
ed up | 
and tak 


a Upe 
Rant of t 
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Land Chief Juſtice. Les produced a Note he took at that Time in the 
a of the * King and Oxburgh * ſame Exception was then —* and 


W ed upon the Reaſon laſt fore given. of timed 
e Was then given as in Caſes of High Treaſon. | 
[5 ti. Sexjeant Eyre aſterwards, viz, Auguſt 2d, took an Exception that 
bears ſome Affinity to the laſt in behalf of Donald Mac Donald and ſome 
others who then ſtood convicted, and were brought to the Bar to receive 
Judgment: It was, that it doth not appear that the Priſoners were ap- 
rehended 3. and faith he, in fact they were not apprehended, but ſur- 
eee. Whereas the AR of Parliament, on which the Commiſlion is 
"ounded, ſpeaks only of Perſons that ſhall be apprehended and in Cuſtody. 
This fine-ſpun Objection was likewiſe oyer-ruled. The Surrender was 
2s much upon Compulſion, as the Submiſſion of a Perſon who cries for 
Quarter in the Heat of Battle is. In both Caſes, the Submiſſion is by 
and for Fear of immediate Death 


| Morgan was about 51 years of Age, born in Mules, and bred to 
— hd frequently (as a Barriſter) attended the Courts at t- 

ter Hall, and elſewhere. He was a Perſon of a very mean Look, and 
Aldo kept Company with any Gentlemen of his Neighbourhood ; and 
if it had not been for his Eſtate, he might have ſtarved, for he was ſo 
very lofty, and of ſo bad a Temper, that Nobody but ſuch as were be- 
holden to him cared to employ him. This organ was poſſeſſed of a 
very Eſtate in St. Leonard's Shoreditch, but he let it all run to 
Ruin, becauſe he would not pay the Ground-Rent. 

The Rebels called Morgan the Pretender's Counſellor, and his Advice 
was conſulted on every Occaſion. Even after he was condemned, he was 
haughty and inſolent beyond Expreſſion ; and the 4 Afternoon before 
his Execution, he grumbled to pay the Cook who dreſſed his Dinner, and 
faid ſhe was very extravagant in her Demands. 

He read to his Fellow Priſoners above twenty Minutes at the Gallows, 
and died very unconcerned. | 

The Morning (about Six o'Clock) before he went to Execution he 
ordered Coffee to be made, and bid them take care to make it very good 
and ftrong, for he had never drank any ſince he had been in that Priſon 
fit to come near a Gentleman ; and becauſe it was ready before he was 
unlocked, he ſeemed angry, and in a great Paſſion. 

He was executed with the others on /Vedneſday, July 30, 1746, and his 
Body delivered to his Friends to be buried. 

The Nine that were executed at Kennington Common, Jul) 30, 1746, 
were Francis Townley, Col. of the Manchefler Regiment; Thomas Theedorus 
Deacon, James Dawſon, Fohn Berwick, George Fletcher, and Andrew Blood 
(or Blyde), Captains in the Manche/ter Regiment Thomas Chadwick, Lieu- 
tenant ; Thomas Syddall, Adjutant to the fame; and David Morgan, a Vo- 
lunteer in the Pretender's Army; of theſe, Fletcher, Berwick, Chadwick, 
and Dawſon, declared themſelves Members of the Church of England; 
Tuwnley and Blaod died Papiſts ; all their Speeches were filled with Trea- 
ſonable Expreſſions, not fit to be repeated (as beforementioned) : But we 
ſholl take notice what a ftrange enthuſiaſtick Sort of Religion Syddall | 
and Deacon were of, as they mentioned the Church they * to in 
their dying Speeches; and Mr. Morgan's Declaration as to his Faith, 


ai 


n 
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„ die. May God in his 


Thomas Syddall the Peruke-maker ſays, I die a Member not of the 


« Church of Rome, nor yet that of England, but of a pure Epiſcopal | 


„ live to ſee it. 


(566) 


* Church, which hath reformed all the Errors, Corruptions and Defects 
<6 that have been introduced into the Modern Churches of Chtiſtendom! 
* A Church which is in perfect Communion with the Ancient and Uni- 
* verſal Church of Chriſt, by nh uniformly to Antiquity, Uni- 
<< verſality and Conſent ; that glorious Principle, which if once ſtrictly 
© and impartially purſued, would, and which alone can, remove all the 
« Diſtrattions, and unite all the divided Branches of the Chriſtian 


„ Church, This only Catholick Principle is agreed to by all the 


Churches, Eaſtern and Weſtern, Popiſh and Proteſtant ; and yet un- 
„ happily is practiſed by none, but the Church in whoſe Communion 
reat Mercy, daily increaſe the Members 
*< thereof ! And if any would enquire into its Primitive Conſtitution, 
<< 1 refer them to our Common-Prayer- book; which is entitled, a Com- 
«© plete Collection of Devotions, both publick and private, taken from the 
„ Apoſtolical Conſtitutions, the Ancient Liturgies, and the Common Prayer-book 
% the Church of England, Printed at London, 1734. | 

r. Thomas Theedorus Deacon ſaid, in his Speech, ] profeſs I die a 
„Member not of the Church of Rome, nor yet of that of England, but 


“of a pure Epiſcopal Church, which has reformed all the Errors, Cot= 


<< ruptions and Defects that have been introduced into the Modern 
Churches of Chriſtendom : a Church, which is in perfect Communion 
with the Ancient and Univerſal Church of Chriſt, by adhering uni- 
% formly to Antiquity, Univerſality and Conſent ; that glorious Princi- 
ple, which if once ſtrictly and impartially purſued, would, and which 
© alone can, remove all the Diſtractions, and unite all the divided 
% Branches of the Chriſtian Church. This truly Catholick Principle 
is agreed to by all Churches, Eaſtern and Weſtern, Popiſh and Pro- 
* teſtant; and yet unhappily is practiſed by none, but the Church in 
„ whoſe Holy Communion I have the Happineſs to die. May God, 
<< of his great Mercy, daily increaſe the Members thereof! And if any 


would enquire into its Primitive Inſtitution, I refer them to our Com- 


, mon Prayer-book ; entitled as abovementioned.” — This Book of De- 
votion was ſuppoſed to be wrote by Dr. Deacen, the Phyſician at Man- 
cheſter, Father of the above. 

The Speeches of the Rebels were ſuſpected to be wrote by Mr. 


Creake, a Nonjuring Clergyman ; (ſome ſaid one of their Biſhops) at 
leaſt he had a hand in them. 


Counſellor Morgan in his Speech ſaid, « To conclude, my Brethren 
„and Fellow Subjects, I muſt make Profeſſion of that Religion I was 
% baptized, have continued, and ſhall, through divine Permiſſion, die 
„in, which is that of the Church of England; and which I hope, will 
e ſtand and prevail, againſt the Malice, Devices and Aſſaults of her 
„Enemies; as well thoſe of the Church of Rome, as thoſe, equally 
„ dangerous, the Followers of Luther and Calvin, covered under, and 
„ concealed in, the ſpecious ＋ of Popery and Arbitrary Power. 
« This my Faith, I have fully ſet forth in a Poem of two Books, in- 
„ titled, the Cbriſtian Teſt, or the Coalition of Faith and Reaſon ; the firſt 
of which I have already publiſhed, and the latter, I have bequeathed 
eto the Care of my unfortunate, but very dutiful Daughter, Mrs. Mary 
Morgan, to be publiſhed by her, ſince it has pleaſed God I ſhall not 
o theſe Poems I refer, which I hope will obviate all 
„% Cavil to the contrary.” 


XXXV. The Trial of 


HIS Morning the Right Honourable the Lord Chief Juſtice Lee, 
1 the Right Honourable Lord Chief Juſtice Ville, Mr. Juſtice 
right, Mr. Juſtice Faster, Mr. Baron Reynolds, and Mr. Baron Clive, 
came into Court, and being ſeated, the at br made Proclamation for 
Silence ; and the Keeper wn rw Nicholſon, a Lieutenant in the 
Duke of Perth's Regiment, and Donald Mac Donald, otherwiſe David 
Mac Donald, otherwiſe Daniel Mac Donald, a Captain in Cappock's Re- 
giment, to the Bar, and they deſired to retract their former Plea ; which 
the Court having granted, e Guilty, and hoped the Court 
would recommend them to his Majefty's Mercy. 

Alexander Mac Growther was then called, and put to the Bar, and for 
his Trial put himſelf upon God and his Country, and after making ſome 
Exceptions, a Jury was ſworn to try him. : 

The Counſel for the King having opened the Indictment, that the 
Prifoner was a Lieutenant in the Duke of Perth's Regiment, they pro- 
ceeded to call their Witneſſes, and Mr. Allen was called and ſworn ac- 
cordingly. 

52. General. Pray, Sir, acquaint the Court of all that you know 
of the Priſoner. ; | 

Mr. Alen. There are two Mac Grawthers, but this is the oldeſt, and he 
was a Licutenant in the Duke of Perth's Regiment; and the firſt Time 
he was in Arms in the Pretender's Service was the latter End of laſt 
Aug. He was a Tenant to the Duke: of Perth, and accepted a Com- | 
mitlion in the Rebel Service; he was called Lieutenant in Perth's Regi- 
ment by the Officers and Soldiers, and marched in his Highland Dreſs 
with the Rebels from their firſt heviing up for Volunteers in Scotland. 
He was at Edinburgh, and ſeemed very glad when the Pretender had got 
Poſſeſſion of the City, and encouraged the Soldiers to be diligent, for that 
there was no Fear of Succeſs, and if they were hearty, vigilant and 
ative, he did not doubt but they ſhould ſucceed. He wore a white 
Cockade at Edinburgh, a Dirk by his Side, had Piſtols in his Girdle, 
and a blue Bonnet, and the Highland Rebels paid a great Reſpect to him. 
He was at Perth when Poſſeſſion was taken of that Town by the Pre- 
tender's Party, and always acted there as an Officer; and at every H lace 
where the Rebels came was very warm in their Cauſe, bidding the Rebels 
under his Command keep a good Heart, and fear nothing. He ſpoke 
this at the Battle of Preſton ; ; and every Attack they made, he ſpirit- 
ed up his Brother Officers, and deſired them to keep a good Look-out, 
and take care the Soldiers did their Duty. 


— 


ALEXANDER Mac Growrurs, at the Town Hall, Sr. Margaret's . Hill 
Thurſday, July 31, 1746, for High-Treaſon. 


Mr. Maddox was next called and ſworn, who depoſed, That he ſaw 
the Priſoner at 3 in his Highland Dreſs, at the Time when his 
Royal Highneſs the Duke beſieged the City ;—that he was in a Highland 
Plaid, a Bonnet, a White Cockade and Dirk, and was called Lieutcnant 
Mac Growther, and greatly efteemed by the Rebels, | 

The Captains Yere and Nevet, who are Officers in the King's Service, 
depoſed, That when the Rebels ſurrendered themſelves, they had Orders 
from his Royal Highneſs|the Duke to examine all the Rebel Officers; and 
when they examined the Priſoner, Mr. Mac Growther, he owned that he 
was an Officer pogo in the Duke of Perth's Regiment ; and that 
he gave in his Name as an Officer ;—and all the Witneſſes agreed, that 
the Priſoner was under no Reſtraint, but acted as voluntarily as the other 
Rebel Officers, | 

| Priſoner's Defence. 


The Priſoner's Counſel inſiſted, that the Duke of Perth had com- 
pelled him to enter into the Rebellion, and had threatened him, if he re- 
fuſed to join them, to burn his Houſe to the Ground, to deltroy all his 
Cattle and Stock of Corn, and to lay waſte all that belonged to him ;--- 
and to prove this they called four Witneſles, who, in general, depoſed, 
That ſeveral of the Duke of Perth's Men came and threatened him, the 
Priſoner, with Deſtruction, if he refuſed joining the Rebel Forces; and 
to bind him with Cords; and that being compelled, he was forced to 
join them to ſave himſelf from Ruin, 

The Evidence on both Sides being cloſed, ar Lord Chief Juſtice 
ſummed up the Evidence to the Jury; and as the Proof was very ſtrong, 
and it appearing that he marched with the Rebels, and enliſt-d at the 
Beginning of the Rebellion, and continued with thera *till the Surrender 
of Carliſle, the Jury (without going out of Court) found him Guilty, 


ALEXANDER Mac GRoOWTHER's Cask, July 31, 1746 t. 


N the Caſe of Alexander Mac Growther, there was full Evidence touch- 

ing his having been in the Rebellion; and his acting as a Lieutenant 

in a Regiment in the Rebel Army called the Duke of Perth's Regiment. 
The Defence he relied on was, that he was forced in. 

And to that Purpoſe he called ſeveral Witneſſes, who in general ſwore, 

that on the 28th of Augy/ the Perſon called Duke of Perth, and the Lord 

Strathallan, with about Twenty Higblanders, came to the Town where the 


Priſoner lived. That on the ſame Day three ſeveral Summons were ſent out 


* Upon the Trials of the Lords Ki/marnock, Cromartie and Balmerino, to guard againſt this Objection, the Warrants for their Commitment were returned by the Lieute · 


Rant of the Toxver, read and entered on the Journal. 


+ F*ſter's Reports, p. 13. 


by 


—_ 
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. forced, and Cords were brought by the 
them " and that then the Priſoner and Ten more went off, ſurrounded by 


into Court whereof the following is a 


36, pg 


n Moor in th rhood, called Luiny Moor. That upon the third 


by the Duke requiting his Tenants to meet him, and to conduct him over 
© Neighbou 


of the Tenants appeared; that then the Duke propo 


Summons the Priſoner, who is a Tenant to the Duke, with about Twelve 
ſed to them that they 


_ - ſhould take Arms and follow him inte the Rebellion. That the Priſoner 


and the reſt refuſed to go; whereupon A were told, that they ſhould be 


uke's Party in order to bind 


the Duke's Party. 8 | | 
- » Theſe Witneſſes ſwore that the Duke of Perth threatened to burn the 


.. Houſes, and to drive off the Cattle of ſuch of his Tenants as ſhould re- 


fuſe to follow him, They all ſpoke very extravagantly of the Power Lords 
in Scotland exerciſe over cheir — and of the Obedience, (even to 
the joining in Rebellion) which they expect from them. 
Lord Chief Juſtice Lee, in ſumming up, obſerved to the Jury, that 
there is not, nor eyer was, any Tenure which obligeth Tenants to follow 
their Lords into Rebellion *. e | 
And as to the Matter of Force, he ſaid, that the Fear of having Houſes 


- burnt, or Goods ſpoiled, ſuppoſing that to have been the Caſe of the Pri- 


ſoner, is no Excuſe in the 


ye of the Law for joining and marching 


| 


q 


and Charles Kinloch, 25 0. l. 50 


The only Force that doth excuſe, is a Force upon the Perc, 
ng m6 of Death; and this Force and Fear muſt coming 1 f 
ime the Party remains with the Rebels. It is incumbent on every 11} 
who makes Force his Defence, to ſhew an actual Force, and that he * 
- ted the Service as ſoon as he could; agreeable to the Rule laid 429 
Oldeaftle's Caſe, 1 Hale 50. that they joined pro timore Mortis & reſin 
quam cito potuerunt, Fas rr | ENT 
He then obſerved that the only Force the Priſoner pretends to, u 
the 8th of Augu/? ; and that he continued with the Rebels and bore 2c 
miffion in their Army till the Surrender of Carliſt, which was  . 
about the 30th of December. | | ; | 7 
W Fury without going from the Bar found bim Guilty. But l. 1 
ar 1 rieved, and not executed. 1 OE 
B. All the Judges that were in Town were preſent, and co 
in the Points of R | e 2 "IJ 
NM. B. Many of the Scotch Priſoners made Force their Defence, andy, 
duced the ſame Sort of Evidence as MacGrezwther did; and the fame |; 
rections in point of Law were given as in his Caſe. And the Matter g 
Fact whether Force or no Force, and how long that Force contin 
with every Circumſtance tending to ſhew the 14 Impradics 


bility of an + Eſcape, was left to the Julty on the whole Evidence, 


. B. If Threats of this Kind were an Excuſe, it would be in the Power of any Leader in a Rebellion to indemnify all his Followers. 


+ See in Fefter's Reports, 1 Diſcourſe, Chap. ii. S. 8. p. 216. 
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XXXVI. The Proceedings at St, Margaret's Hill, Southwark, relating to ALEXANDER and 
CrarLes KinLocd (Brothers to Sir James KinLocn, Bart.), on Auguſt 23, September 2, Oclobe- 


28, 29, November 15, December 15 and 20, 1740. 


Before the Lord Chief Juſtice Lee, Lord 


Chief Juſtice Willes, Lord Chief Baron Parker, Mr. Juſtice Wright, Mr. Baron Reynolds, Mr, 
Juſtice Abney, Mr. Juſtice Denniſon, Mr. Baron Clarke, Mr. Juſtice Foffer, Mr. Baron Clive, 

Sir Thomas De Veil, Knt. and Peter Theobald, Eſq. relating to their Plea of being born in Scot. 
land, and ought to be tried according to the Laws of that Kingdom, &c. 


Auguft 235 1746. : 
T HIS Day Bills of Indictment were found againſt Alexander Kin- 
buch and Charles Kinloch, and others of the Rebels to the Number 
of twenty-two. The Overt Acts were laid in different Shires in 
Scotland, according to the reſpective Caſes of the Priſoners. And then the 
Court adjourned to the 2d of September for the Arraignment of the Priſon- 


September 2, 1746. On this Day, (there being no other Judge in 

Town) Mr. Juſtice Feſter ſat with two other Commiſſioners, Sir 5 

De Veil, Knt. and Peter Theobald, Eſq. for the Arraigning the Priſoners. 

Alexander Kinloch and Charles Kinloch, and the reſt of the Priſoners, who 

were Scotchmen born, upon their 1 comonny ſeverally delivered a Paper 
opy: 

„As I intend to inſiſt on the Benefit of the Act of Union, by which 
& all the Laws in Scotland at that time which concern private Right are 
c ſaved to the Natives of Scotland, and declared to be unalterable by the 
« Parliament of Great Britain, except for the evident Utility of the Zub 
<« jects within Scotland; and as I am a Subject born within Scotland, and 
ce ſtand indicted for Treaſons charged to have been committed by me in 
4c Scotland, I humbly beg that the Court will be pleaſed to aſſign me 
% Counſel and a Solicitor to adviſe me as to the Manner of Framing, and 
<« the Uſe to be made of this Defence; and that the Court will be eaſed 
ce to indulge me in a few Days time to adviſe with them, before I am com- 
<< pelled to plead ; leſt by pleading I may be deprived of the Benefit of any 
« ſuch Defence.” 

Mr. Juſtice Fo/ter told the Priſoners that Copies of their Indictments 
having been delivered to them in due Time, they ought now to have been 
ready to plead ſuch Pleas as they would ſtand by ; and that the Court ex- 
peed they ſhould now plead accordingly. He told them withal, that if 
the Matter contained in their Papers would avail them at all, they would 
have the full Benefit of it upon Not Guilty : Since it amounts to no more 
than that their Caſes are not within the Act of the laſt Seſſion, by Autho- 
rity of which Act alone this Court fits. They then ſeverally pleaded 
Not Guilty. 


The Caſe of ALEXANDER KINLOCH and CHARLES KINLOCH, 
October 28, 1 746. 


PRxszxT Lord Chief Juſtice Milles, Mr. Juſtice FiAer, and Mr. Baron 
® Clive. Alexander Kinlich and Charles Kinloch, who were the firſt of the 
Priſoners concerned in the Paper delivered the Second of September that 
were brought to Trial, were ſet to the Bar; and they agreeing in their 
Challenges, one N ſworn and charged with them by the Clerk of 
the Arraigaments. The junior Counſel for the Crown opened the Indict- 
ment, and the Solicitor General in a few Words opened the Evidence. 
When the Counſel for the Crown had proceeded thus far, the Chief 
Tuſtice, before any Evidence was given, told the Priſoners Counſel, that 
he was informed they had ſome Objection to make in behalf of their Cli- 


ents grounded on the Act of Union; which Objection he ſaid was pro- | 


per to be ſpoke to before the Counſel for the Crown went into their Evi- 
dence, Whereupon Mr. Joddrell, one of the Priſoner's'Counſel, ſtated his 
Objection, and ſpoke largely to it. The Chief Juſtice then ſaid, that the 
Odjection being in nature of a Plea to the Juriſdiction of the Court, could 
not be made on the Iſſue of Not Guilty; nor could any Evidence in ſup- 
port of the Objection be received upon that Iſſue; and therefore propoſed 
that a Juror ſhould be withdrawn ; and that the Priſoners ſhould have 


ee to plead to t 


| leave to withdraw their Pleas of Not Guilty, and to plead this Matter 


ſpecially : and that the Attorney General might demur, and ſo the Poiat 
would come regularly before the Court. 

Mr. Juſtice Fo/ter ſaid on this Occaſion, that when he aſſured the Pri. 
ſoners, they would have the full Benefit of this Objection on their Plea of 
Not Guilty, he had no Intention of leading them into a Difficulty, which 
they could not get clear of, without the Indulgence of the Court. He 
thought they would be intitled ex mero Jure to the full Benefit of the Ob. 
jection without ſuch [Indulgence ; and added, that the Principle he went 
upon was this, If there be any Weight in the ObjeCtion, it mult be that 
the Caſe of the Priſoners is not within the Act of the laſt Seſſion, under 
which Act alone this Special Commiſſion is executed. And if it be nat 
within that Act, it is a Caſe at Common Law; and eonſequently, taking 
it to be a Caſe at Common Law, if no Overt Act be proved in the Coun- 
ty where the Commiſſion fits, and whence the Jury comes, the Priſonen 
muſt of courſe be acquitted. Ss 

Sir John Strange, of Counſel with the Crown, ſtrongly inſiſted, that in 
pou of Law the Priſoners were intitled to the Benefit of the Objection on 

ot Guilty, if they could avail themſelves of it; and the Attorney Ge- 
neral offered to wave all Advantage that might be taken againſt the Pri- 
ſoners, if any Advantage could be taken ; and prefled that the Trial might 
go on upon the Iſſue joined by them, and that the Merits of the Objec- 
tion might be now conſidered. | 

But it was otherwiſe ordered, and a Juror was withdrawn, and the Jury 
diſcharged upan the Motion of the Priſoners Counſel, and at the Priton- 
ers Requeſt, and with the Conſent of the Attorney General. And the 
Priſoners withdrew their former Plea, in order that they might be ready 
the next Day with their Pleas to the Juriſdiction in Form. To which 
the Attorney General declared he would demur inflanter. 

And the Court adjourned to the next Day. 


The Entry on the Recorg touching this Matter, is as followeth: 


pon the Motion of Charles Hamilton Gordon, Eſq. and Paul Foddrel, 
« Eſq. being aſſigned as Counſel for the Defendants in this Cauſe, and by 
their Conſent, and alſo at the Defire and Requeſt, and by the Conſent 
<« of the Defendants now at the Bar here, and alſo by the Conſent of Mr. 
Attorney General on behalf of the King: It is ordered by the Court 
here, that Richard Toy the laſt of the Jurors ſworn and impannelled in 
e this Cauſe be withdrawn out of the Pannel ; and that the reſt of the Ju- 
* rors in this Cauſe be diſcharged ; no Evidence whatſoever having been 
« piven to the ſaid Jury in this Caule, either on the Part of the King or of 
the Defendants. And it is further ordered by the Court here, that tht 
„ ſaid Defendants have leave to withdraw their Pleas of Not Guilty by 
them SLED! pleaded to the IndiAment'in this Cauſe, and have leave 

e Juriſdiction of this Court: And that the ſaid Defend- 
„ ants have Time *till Fo- morrow to put in ſuch Plea. And that the 
„deliver Copies of ſuch Plea to Mr. Sharpe, Solicitor for the King in ths 
« Cauſe, by Eight cf the Clock this Evening. And thereupon the fol 
« Defendants do now here at the Bar withdraw their ſaid Pleas of Not 
„Guilty, in order to put in ſuch Plea to the Juriſdiction of this Court 
&« aforeſaid.” 


Octeber 29, 1746. On this Day, preſent the ſame Judges as Yelter- 
day. Alexander Kinloch was firſt ſet to the Bar and again arraizned, where 
upon he tendered a Plea ingroiled on Parchment and ſigned by © 


We cannot find that any Trial of theſe two Kinlochs was ever printed ; the Evidence againſt them (and the reſt tried at St. Margare?”s Hi being fo very plain, noth'ny 
remarkable happened at their Trials. Their principal Objection being in nature of a Plea to the Juriſdiction of the Court, we ſhall intert their Plea, the Entry on the Record 
Demurrer, &C. relating to this Point, with a brief Account of the Arguments of the Counſel and Court, and Judge Fe/er's Argument ou the Caſe, from his Reports, p- 15 
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te {aid Indictment : 


WP 
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* 


Mr: Gordin and Mr. Fodrell 5 to Which the Attorney General 
. the Priſoner inſtantly joined mDemurrer. re * * | 
Fe Andthe id Alexander Kinlech in his on proper Perſon comes, and 
« having heard the 1 ndictment aforeſaid read, and proteſting that he is 
4% Not Guilty of the Premiſſes charged in the ſald Indictment, for Plea 
< faith, That he ought not to be compelled to anſwer'to the 


« and until-the Time of the Union of the two Kingdoms of England and 


4 Srotland, was regulated and governed by the proper Laws and Statutes of 


Becauſe he faith that the Kingdom of Scotland, before 


« that Kingdom, and not by the Laws and Statutes of the Kingdom of 


« England 3, and that ever fince the ſaid Union of the ſaid two Kingdoms 
u chat Part of rhe Realm of Greet Britain called Scotland hath been, and 
10 yet ĩs governed and regulated by the proper Laws of that Part of the 
u« {aid Realm called Scotland, and not by the Laws of that Part of the ſaid 
„ Realm called England. 8 pe V 

| 46 And the Tad Hiexander Ninloch further faith, That within the ſaid Kin g- 
«Jon before the Union of the Taid two Kingdoms, and until the ſaid 
« Union thereof, and within that Part of Great Britain called Scotland 
& ever fince Uſe {aid Union, there hath been, and now is a certain Court 
cated the Court of Juſticiary 3 and that all and ſingular Offences of 
% High- Freaſon committed within the ſaid Kingdom of Scotland before 
. 1d until the ſaid Union, and within that Part of the Realm of Great 
Britain called Scatland fince the ſaid Union by the Natives thereof, ap- 
prehended or taken for ſuch Offences there {except Peers of the Realm 
of Great Britain), have been and of Right ought to be enquired of, heard 
and determined in the ſaid Court of Juſticiary before the Juſtices of that 
Court, or in ſome other Courts, or before other Juſtices within the ſaid 
Realm of Scotland before the Union, and within that Part of the Realm 
« of Great Britzin called Scotland ſince the ſaid Union; and not in any 
© Court, or before any Juſtices within the Realm of England before the 
« {ai Union; or within that Part of the Realm of Great Britain called 
Eiland ſince the faid Union. | * 

% And the ſaid Alexander Kinloch further faith, That Fochabars in the 
cc 
[a1 Offence contained in the faid Indictment is ſuppoſed to have been 
committed, before and until the faid Union of the ſaid two Kingdoms 
was within and Parcel of the ſaid Kingdom of Scotland, and ever ſince 
the ſaid Union was and now is lying within and Parcel of that Part 
of the Realm of Great Britain called Scotland. 

« And the ſaid Aran, Kinlech further faith, That he was born within 
that Part of the Realm of Great Britain called Scotland (to wit) at 
Fochabart aforeſaid ; and that at the Time when the ſaid Offence in the 
{aid Indictment contained, is therein ſuppoſed to have been committed, 
and long before that Time, and fince, he the ſaid Alexander Kinloch 
was refident and commorant within that Part of Great Britain called 
Seetland (to wit) at Fochabars aforeſaid, And this he is ready to verify. 
Wherefore the ſuid Alexander Kinloch prays Judgment if the Court of 
our Lord the King here will further proceed upon the Indictment afore- 
ſaid againſt him, and that he may be diſmiſſed from the Court here of 
1 and upon the Premiſſes. oc, | | 

Dimurrer.} ** And the ſaid Sir Dud/ey Ryder, Knight, Attorney-General of 
our preſent Sovereign Lord the King, who for our ſaid prefent Sovereign 
Tord the Ring in this behalf profecuted, as to the ſaid Plea of him the 
ſaid Al xander Kiniach by him above pleaded as aforeſaid, for our 
ſaid preſent Sovereign Lord the King faith, That the ſaid Plea and 
the Matter therein contained, are not ſufficient in Law to preclude the 
Court here from their Juriſdiftion to hear and determine the High- 
'Freafon mentioned and ſpecified in the ſaid Indictment, and above 
charged upon him the ſaid Alexander Xinlech in and by the ſaid Indict- 
ment. Wherefore for Want of a proper and ſufficient Anſwer in 
this Behalf, he prayeth Judgment, and that the ſaid Alexander Kinloch 
may anſwer in Court here to our ſaid preſent Sovereign Lord the King 
touching and concerning the Premiſſes aforeſaid.” 

opnder in Demurrer.] And the ſaid Alexander Kinlech likewiſe. 

The Priſoner's Countel admitted, that his Caſe is within the Letter of 
the Act of the laſt Seffion, by Authority of which this Court fits : But in- 
lied, that by the known Rules of Conſtruction, if any great or manifeſt 
Inconveniences do ariſe from adhering cloſely to the Letter of the AG, the 
Court ought, and always doth depart from the literal Conſtruction, 

The Conſtruction they inſiſted on was, that for Offences committed in 
Er7and, Commiſſions might iſſue for hearing and determining the ſame 
in any County of England; and for Offences committed in Sc:tland, the 
lixe Commiſſions might iſſue into any County of Scotlund, which would, 
they laid, an{wer all the Ends of the Act menticned in the Preamble; 
and would at the ſame Time avoid all the Inconveniencies which the 
Conſtruction contended for in behalf of the Crown is attended with. 

They then meaticoned ſeveral Inconveniencies attending ſuch a Con- 
ſtruction of the Act: Some of which might poſſibly have merited the 
Attention of the Legiſlature at the Time the Act paſſed. 

Br. Attorney General in anſwer ſaid, That the Rules of Conſtruction 
5 2yplict to Acts of Parliament grounded on Inconveniencies, whether 
imaginaty or feal, hold in no Caſes but where the Meaning of the Act is 
Gudiiul: In plain Caſes, where the Intention of the Legillature is evi- 
deni, 'tis the Duty of the Court to put tne Law in Execution, and to leave 
4l Confiderations of Inconveniencies to the Legiſlature. And if the 
Parliament had intended that different Commiſſions ſhould iſſue for the 
Trial of Treaſons committed in England and Scotland reſpectively, they 
would have ſaid fo : they would not have impowercd his Majeſty to iſſue 
Commiſſions into any County or Shire within the United Kingdom. 

Aud the Objection he ſaid is not new; it was made but without Ef-R, 


1 * 


in behalf of a Scotehman concerned in the Rebellion of 1715 *% (1 Geo. I. 
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| The Lord Chief Juſtice declared his Opinion, in which the other 
zudges 


itclion in Scotland are Facts perfectly immaterial to the preſent Queſtion. 


preſent concurred, that the Priſoner's Birth, Reſidence and Appre- 
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Thit e have deen ſo, if the Cal had been at Common Law; 


or at Common Law every Man is triable, not Whete he was born, re- 
ſided, or was apprehegded but where the Fact; was committed: Thartheſe 
Facts being immaterialz and the whole Merits of the Objection appear 
on the Fate * Indictment, the Priſoner might as well have Demurre 
to it, as pleaded in the Manner he hath done. % 0 
hat in fo plain a Caſe as this is, Arguments ab inconvenientt are of 
no Weight: he Law muſt take its Courſe : Inconveniencies in plain 
Caſes 17 proper only for the Conſideration of the Legiſlature : 

His Lordſhip, obſerved that the Words, This Realm, occur in four of 

five Places in the Act, and that in every Place where they do our, ex- 
cept in the Clauſe in Queſtion, they inconteſtably mean the United King- 
dom of Great Britain, and can mean nothing elſe: And by no Rule of 
Conſtruction can they be re{trained. in 
the Kingdom called England. 7 


The Court over-ruled: the Plea, 


9 


| and ordeted that the Priſoner ſhould 
plead over. to the T'reaſon 3 and he pleaded Not Guilty.  Charles'Kinloch 
was then brought to the Bar, and being arraigned a ſecond Fime on 
the Indictment pleaded. likewiſe Not Guilty. And both Priſoners agree- 
ing to join in their Challenges, a Jury (the ſame Perſons who were ſworn 
and charged with them Yeſterday) was {worn and charged with them. And 
they were both found Guilty, but.not executed, | n 
evember 15, 1746. On this Day, Preſent the two Chief Juſtices, 
Mr. Juſtice rig“, Mr. Baron Reyioids, Mr: Juſtice Auney, Mr. Juſtice 
Fofter, and Mr. Baron Clive. | All the Priſoners who were convicted ſince 
the laſt Execution were brought to the Bar to receive Judgment. The 
two Rinlechs, Alexander aud Charlen, moved by (Mr. Fear el ) theit Coun- 
ſel in Arreſt of Judgment: He took Notice of the Proceedings with re- 
gard to the Priſoners on the 28th and 29th Days of October, and inſiſted 
that their Trial on the 29th (a Jury having been ſworn and charged with 
them on the 28th) was a Mif-trial, and the Verdict a mere Nullity. 

He was procteding to ſtate his Reaſons and Authorities, When, Lord 
Chief Juſtice Lee interrupted him and ſaid, that as there is a Variety ot Opi- 
nions in the Books touching that Matter, which is really a Point of great 
Conſequence, he thought it moſt adviſeable to pettpone the further Con- 
ſideration of it to the next Adjournment, when he ſhould deſire the Aſfiſt- 
ance of all the Judges in the Commiſlion. Then the Court, after paſ- 
ing Seger dee on the others, adjourned to the 15th of December. 

. B. The Court being full, and the Bar crowded in Expectation 
of the Event of this Motion, Mr. Juſtice Fofter thoughc it not improper 
to ſpeak to the Purpoſe he ſpoke on the 28th of OCetober. And he added, 
That from what was ſaid by the Court on the 29th, he was confirmed in 
his Opinion, that the Priſoners might ſafely have pleaded the General Iſ- 
ſue. For if, as was then admitted, the whole Merits of the Objection ap- 
pear on the Face of the Indictment, the Priſoners undoubtedly might have 
had the Benefit of it in Arreſt of Judgment. So that, g.acungue Vid whe- 
ther they could have been let into it on Evidence (as they certainly might), 
or in Arreſt of Judgment, they were not ill adyuicd in pleading the Ge- 
neral Iſſue. ws | N BO, 

December 15, 1746. On this Day, Preſent the tvio Chief Juſtices 
Lee and IFilles, the Chief Baron Parker, Mr. Juſtice right, Mir. Ba- 
ron Reynolds, Mr. Juſtice Abney, Mr. Juſtice Denniſon, Mr Baron Clarke, 
Mr. juitice Leſler, and Mr. Baron Cliv:—Mr. Jodrell argued in Behalf of 
the Kinlechs in Arreſt of Judgment. 

He admitted that there is a Variety of Opinions in the Books touching 


the Power of the Court to diſcharge a Jury ſworn and charged in a Ca- 


pital Caſe. And that the Practice during the Reiga of King Charles the 
Second at leaſt, went in favour of that Power, But he ſaid that ever ſince 
theRevolution the contrary Practice hath uniformly prevailed. Andeven in 


th: Time of James the Second, the Judges in Lord Del. mere's Caſe (IV. 


State- I rials, 232.) declared, that a Jury ſworn and charged in a Capital 
Caſecannot be Ebene, but muſt give a Verdict. And Common Juſtice, 
he ſaid, requires, that when a Priſoner is brought upon his Trial, and aq ury 
is once ſworn and charged with him, he is to ſtand or fall by the Event 
of that Trial ; otherwiſe his Life may be brought in Jeopardy for the 
ſame Fact as often as the Court pleaſes, and even when he is not ſo well 


| prepared for his Defence, : 


To ſhew that the Law and Practice before the Reſtoration was with his 
Clients, he relied on the Authority of Lord Coke in bis 1{ Inſt. 227 b. 
and zd Inſt. 110. And to ſhew that the Judges ſince the Revolution con- 
curred with Lord Coke, he cited Cart ew 405; where it is reported to have 
been ſaid by Holt at the dittings in Euild-Hall, on the ninth Day ot Ns- 
vember 1698, in the Caſe of the King and Perkins, «That All the Judges 
« of England upon Debate among themſelves had agreed, that a Jury 
& ſworn and charged in a Capital Caſe cannot be diſcharged, though all 
ee the Parties conſent to it.” 

He ſaid that he had ſeen a MS. Note of the ſame Reſolution by the late 
Mr Juftice Tracy, which agrees in Subſtance with Carthew's Report of it. 

He obſerved, that according to Carthew's Report and Tracy's MS. the 
Judges at the fame Time came to a Reſolution, I hat in Criminal Caſes, 
not Capital, a Juror may be withdrawn, or Jury diſcharged by conſent of 
all Parties, but not otherwile, 

That the Practice ſince that Time in Criminal Caſes hath been con- 
formable to this Rule, For this he cited the Caſes of the King and Mor- 
gan, Hillary q Geo. II. on an Inditment for Perjury, and the King and 
elf, Trinity 7 Gee. II. an Indictment for Barratry ; In both theſe Caſes 
Lord Hardwick. he ſaid, at the Sittings, refuſed to withdraw a Juror at 
the Prayer of the King's Counſel, becauſe the Defendant's Counſel refuſed 
to conſent to it, and cited this Reſolution in Carthew. The Uſe he made 
of theſe two Caſes was, that fince this Kegard hath been paid to the Au- 
thority of the Reſotution im Criminal Caſes, as reported by Carttew, 
he hoped the ſame Regard would be now paid to that touching Capital 
Caſes. 

As to the Matter of Conſent, he obſerved that Conſent may cure an 


| Irregularity, but cannot juſtify the breakiug through any of the funda- 


\ Tas was the Caſe of Wlliam Hay upon the Special Commiſſion at Carliſie, in the Year 1716. The Objection was then introduced, not by way of Plea to the Juriſdiction, 
"07 Pemurrer. And the Court after hearing the Priſoner's Courſe] adjourned to the next Day. And having conſidered the Arguments. of the Priſoner's Conntc!, 
Which being intimated to his Counſel, he by Leave of the Court, and with the Content of the Sollicitor- General, withdrew his 


4 D 


.. A 
De; a to over-rule the Demurrer. 
Burrer, and pleaded Cuilty. 
3 — 4 


mental 
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mamental Principles of . ſuch: Rules as ate in favour of a 
4 U Priſoner who is anſwering for his 
| ſtance, is hardly Sui Juris; he may be over-awed or ſurpri 
Conſent, manifeſtly to his Prejudice: And therefore the Judges in the 
Reſolution cited from Caribe (on which he relied as an Authority, in 
Point with him) threw the Cireumſtance of the Conſent quite cut of the Caſe. 
Upon the whole, he concluded that Judgment ought to be arteſted. 
To this it was anſwered by the Counſel on the Part of the Crown, 


cept the Reſolution repor 
in the Books which faith 
diſcharged, even in Capital Caſes, with the Conſent of all Parties. "That 
it was done in the Caſe of Manſall ſo long ago as the 26th of Eli. 
(1. Aun 103, 104.) And all the Judges of Serjtant - Inn in Fleet-Street | 
then agreed, that it might be done; and had often to their Knowledge 
| That the Rule laid down by Lord Cos in his firſt and third 
Inſtitutes runneth in general Terms, and doth not indeed except the 
| Caſe of Conſent; but that Caſe muſt be ſuppoſed to be excepte. 
Tuhat it frequently hath been done ſince Lord Cotes Time, even |. 
without Conſent, where the Circumſtance of the Priſoner, or the De- 
mands of Publick Juſtice did require it. And for this they cited 2 Hale, 
295, 296, 297. 1 Vent. 69. Keil. 46, 47. 82. „ 
did not eite theſe Books with an entire Approbation 
of the Practice in every Inſtance in which it prevailed; for ſome of the 
Caſes, particularly ¶bitebread' s, (II. State Trials, ) ought never to be 
dravyn into Example; but only toſhew what the Opinion of thoſe Times was. 


been done. 


Tue 


fect the preſent Queſtion. 
was, whether in the Trial of a Peer in the Court of the Lord High- 
Steward, the Court might, after Evidence given, adjourn the Peers 
Triers from Day to Day. The Judges did not preſume to anſwer that 
Queſtion, it being « Point of Judieature of which that Court alone was 
the proper Judge. But they did ſay, that in the Caſe of a Common 
Jury ſworn a 
. diſcharged: Meaning only, that a Jury in a Capital Caſe cannot be ad- 
journed and ſeparated after Evidence given, but muſt be kept together 
till they agree on their Verdict. The Occaſion which led them to ſay 
this ſheweth, that the Caſe of an Adjournment. was what they had then 
in Contemplation, and not the Cale of a total Diſmiſſion of the Jury. 
And ſo doth: the Reaſon they give for the Practice; this, they ſay, is done 
for fear of Tampering and Corruption. In the Caſe of a bare Adjournment 
thete may be 
when no Verdict is to be given, there cannot. 


ſaid, are manifeſtly ag 
The King in a Civil Caſe may by his Prerogative withdraw a Juror, for 
he cannot be nonſuit; and it is frequently done in Informations in the 
Exchequer on account of the Revenue: And though the Court refuſed to 
do it in the Caſes of Morgan and Felfs, « 
the Caſe of one 1#7/kinſon, Paſche 6 Geo, II. which was an Indictment 
for es. nn, Money raiſed on the Scavengers Rate, the Court did 


King's Counſel, without the 


Regard to the Priſoner, ought to diſcharge the Jur 
poſtpone the Trial. 
himſelf on his Trial is ſtrong to this Purpoſe. And other Caſes of the 


like kind may be put. 


whereof he brought into Court. 
Not Guilty pleaded. The Jury having heard all the Evidence, withdrew 
to conſider of their Verdict, and being returned, delivered their Verdict 
into Court in Writing, And being examined by the Court how they 
came by that Writing, confeſſed that it was delivered into their Hands 
by the Priſoner at the Bar as they paſſed by him. The Court thereupon 
diſcharged the Jury of the Priſoner, and committed them for this Miſ- 
behaviour. And a new Venire was awarded. And the ſecond Jury 
brought him in Not Guilty. | 
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(Ar. Attorney General, Sir John Strange, Mr. Solicitor General, ) that ex- 
by Car tbetu, there is not a ſingle Authority | 1 
t a Juror may not be withdrawn, or the Jury | ;; 

| Reſolution reported by Carther ;.not only for the Realons inſiſted on by the 


ſaid they 


That the Opinion of the bl udges in Lord Delamere's Caſe doth not af- 
or the only Queſtion propoſed to the Judges 


charged, they ought to give their Verdict before they are 


dom for this Fear, but in the Caſe of a total Diſmiſſion, 
They inſiſted on Rookwood's Caſe (IV. State Trials) as a Caſe in Point. 


For had the Prifoner's Counſel taken Exceptions to the Indictment com- 
ing within the Reſtrictions of the Act of the 7th of King William, and 
had thoſe Exceptions been allowed, the Indictment muſt have been 
quaſhed, and the Jury, though ſworn and charged, muſt have been diſ- 
miſſed; and yet it cannot be imagined that the 6-3 pry that Indictment, 
and ben bay Samy Jury, would have diſcharged the 
ſwering to the 


riſoner from an- 
reaſon on a freſh Bill of Indictment. 


As to the three Reſolutions reported by Carthew, the two laſt, they 
ainſt Law, in the Latitude laid down in that Book. 


el, cited on the other Side, yet in 


iſcharge the Jury at the 5 0: of Mr. Juſtice Abney, then one of the 


efendant's Conſent. | 
It is objected, that a Priſoner may be drawn into a Conſent to his own 


Prejudice : But certainly a Priſoner may do much more than conſent, he 
may abandon all Defence, he may plead Guilty. He may on his T rial 
wave all his Challenges, and put himſelf on the firſt Twelve that ſhall 
appear. An Acceſſory cannot be brought to his Trial before the Princi- 
pal is convicted or outlawed ; (2. Hale 224.) But if he pleaſeth, he may 
wave that Privilege, and ſubmit himſelf to a Trial, and it ſhall not be 
Error, becauſe he conſented. Beſides, in the preſent Caſe, what was done 
was at the Prayer of the Priſoners, and, as the Court then took the 


Caſe, manifeſtly for their Advantage. 


Caſes may happen, where the Court, ex debito_ Fuſtitiz, and out of 
(1 Hate 35.) and 


The Caſe put by Lord Hale © a Madman putting 


On the whole, they prayed Judgment for the Sing. 
Sir Fehn Strange cited a Record of Hilary 8. H. VII. Rot. 3. a Copy 
It was an Indictment for Murder, and 


The Arguments being long, and the Day far ſpent, the Court deferred 


giving their Opinion to the 20th. 


December a0, 1746. On this Day, preſent the ſame Judges as on the 
5th, the Court delivered their Opinions ſeriatim. And all except one 


(Wright) agreed that Judgment ought to paſs upon the Priſoners They 
agreed, That admitting the Rule laid down by Lord Coke to be a good 


general Rule, yet it cannot be univerſally binding 
Jay down any Rule that will be fo. The Rule cannot bind in Caſes 


where it would be productive of great Hardſhip or manifeſt Injuſtice to 
the Priſoner. 


Nor is it eaſy to 


* He was an Iris Judge at this Time. 


A Priſoner in this Circum- 
into a 
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In the preſent Caſe, the Priſoners, were adviſed. upon their Trial woc. 


ti 


* 


let them into the Benefit of this Objection, Liberty is | 
their Requeſt, to withdraw their Plea of Not Guilty, before Evid — 


Gn 


| Comb. 401.) and in one or two Inſtances ſince. 
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ject to the Juriſdiction of the Court: But having pleaded to Iſſue, it 
. faid that they were too late with that Objection. In order therefore * 
given them 


given, and to plead to the Juriſdiction, Now the Plea of Not 
being, withdrawny the, Jury had no Iſſue to try, nor Evidence 
them, and muſt of courſe thereſore be diſcharged ; and conſequently the 
; Ptiioners have no Right to complain of that which was A neceſſary Cin 
ng an Indulgence ſhewn them by the Court. 
The Judges who concurred in this Opinion paid very little Regard to t 


Counſel for the Crown, but beoauſe, as no other printed Report of 

Time taketh any Notice of this Reſolution, it is very doubtful whether 
there ever was any ſuch Reſolution or no; eſpecially ſince Mr. Barca 
Clarke informed the Court that he hath: a MS. Report of the late Lon 


— 


Chief - Juſtice Eyre of the Caſe of the King and Pertint, in which ( 
{| Carthew ſuppoſeth Holt to have reported this Reſolution. 10 


The Caſe was thus: Perlint was indicted for Perjury in an Anſwer in 
Chancery: The Iflue came on to be tried before Holt at the Sittingz in 
Guiluball the ninth. Day of November 1698. When the Bill was produces 
by the Counſel for the Proſecution in order to intitle them to read tj. 
Anſwer, it appeared that the Bill had never been filed, fo that neith«. 
Bill or Anſwer could be read. Holt offered to ſtay. till the Profeeuc 
could ſend the Bill to the Office and have it filed, But they foreſeein, 
that it could not be done in any reaſonable Time, their Counſel infiſied 
on behalf of the Crown, upon withdrawing a Juror; Halt would not dl. 
low of it, and the Defendant was acquitted, .' . .. . [9 

Holt upon this Occaſion ſaid, I have had Occaſion to conſider of this 
% Matter. In Criminal Caſes, a Juror cannot be withdrawn but 
«© Conſent. And in Capital Caſes it cannot be done, even with Conſent.” 
This is the whole of the Cale as reported by Eyre, not a Word of any 
Reſolution of the Judges on the Point. And Halt's Manner of Exprel. 
ſion, I have had Occaſion to conſider, ſeemeth to imply that the Opinion he 
gave was the Reſult of his own Thoughts on the Subject. p 

With regard to Tracy's MS. it was obſerved by Mr. Juſtice 4iney, that 
Tracy was not an Engliſh Judge at the Time the Judges are ſuppoſed: to 
have come to theſe Reſolutions, or even ſo early as the Year 1698. And 
therefore he muſt have taken up the Matter upon Report at ſecond-hand. 

They all agreed that the Opinion of the Judges in Lord Delameic“ 
Caſe doth not affect this Queſtion, for the Reaſons inſiſted on by the 
King's Counſel ; and joined in condemning the Proceedings in the Cate 
of Whitebread and Fenwich, as cruel and illegal. 

The learned Judge (Mright) who diſſented, admitted that the diſchare. 
ing the ury in the preſent Caſe was an Inſtance of great Indulgence w. 
wards the Priſoners. But he thought it ſafer to adhere to the Rule of 
Law, which is clearly laid down by Lord Coke, than upon any account 
to eſtabliſh a Power in Judges, which it is admitted hath been groſgly 
abuſed, and may be ſo again. SENS # a 

He obſerved, that Manſell's Caſe was the firſt, and except the preſent, 
is the only Caſe wherein the Priſoner's Conſent appears to have been 
taken: And that the aſking the Priſoner's Conſent in Manſell's Caſe plainly 
betrayeth a Conſciouſneſs in the Judges that the Thing was irregular, and 
could not be done at the Diſcretion of the Court. 5 

Caſes he ſaid have been put where the Circumſtances of the Priſoner 
ſeem to require that ſuch a Power ſhould be lodged in the Court. And 
other Caſes may be put, where publick Juſtice ſeemeth to require the 
ſame. But theſe are particular and ſingle Inconveniencies. And the 
Policy of the Law of England, and indeed the true Principles of all Go- 
vernment, will rather ſuffer many private Inconveniencies than introduce 
one publick Miſchief. ; | 

He conſidered the Trial by the ſame Jury which is ſworn and charged 
with the Priſoner, as Part of the Jus Publicum; as à ſacred Depoſitun 
committed to the Judges, which they ought to deliver down inviolate to 
Poſterity. And 8 that the Trial on the 2gth being irregular, 
no Judgment ought to be given on that Conviction. | 

But Judgment was given as in Caſes of High- Treaſon, 

Mr. Juſtice Fo/ter delivered his Opinion in this Caſe as followeth : 

This Caſe hath been very well argued at the Bar; but the Counſel on 
both Sides went into the general Queſtion, touching the Power of the 
Court to diſcharge Juries ſworn and charged in capital Caſes, farther than 
I think was neceſſary. | ; 

The general Queſtion is a Point of great Difficulty, and of mighty 
Importance. And I take it to be one of thoſe Queſtions, which are not 
capable of being determined by any general Rule that hath hitherto been 
laid down, or poſſibly ever may be. For I think it is impoſſible to fix 
upon any ſingle Rule which can be made to govern the infinite Variety of 
Caſes which may come under this general Queſtion, without maniſeſt 
Abſurdity ; and in ſome Inftances, without the higheſt Injuſtice. 

I therefore chooſe to conſider the preſent Queſtion ſingly as it ſtandeth 
upon the Record, and to throw out of it every Conſideration that is fo- 
reign to it. And poſſibly by fo doing, moſt of the Objections that hare 
been made in the preſent Caſe may receive this ſhort anſwer, That they 


| are levelled at an improper Exerciſe of the Power, but do not reach the 


preſent Caſe. 

'The Queſtion therefore is not, Whether a Jury may be diſcharge! 
after Evidence given, in order to the preferring a new Indictment better 
ſuited to the Nature of the Caſe ; where, through the Ignorance or Col- 
luſion of the Officer, or the Miſtake of the ies, ROI the Fact laid va 
rieth from the real Fact, or cometh ſhort of it in Point of Guilt ? 

This was frequently done before the Revolution, (Keil. 46. 5% 
But this is not ta 
preſent Queſtion. | 

Nor is the preſent Queſtion, Whether the Court may diſcharge 2 Jui 
{worn and charged, where undue Practices appear to have becn uſes te 
keep material Witneſſes out of the Way; (1. Lent. 69.) or where fucà 


Witneſſes have been prevented by ſudden and unforeſeen Accidents? 


1 See Anne Hawkins Caſe, inf, 
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This likewiſe is not the Queſtion,” and I give no Opinion on it; only 
Jet jt be remembered, that Lord Chief-Juſtice Hale juſtifieth this Practice, 
2. Hale, 295 296, 297.) which he ſafth prevailed in his Time, and had 
Jong prevailed, by ſtrong Arguments drawn from the Ends of Govern- 
- went and the Demands of public Juſtice,” 7 1 0 1 1100 
Nor is i now. a Queſtion, nor T hope will it ever be a Queſtion again, 
Whether in 4 Capital Caſe the Court may in their Diſcretion diicharge a 
fury after Evidence given and concluded on the Part of the Crown, 
merely for Want of ſuſhcient Evidence to eonvict; and in order to bring 
the Priſoner to à ſecond Trial, when the Crown may be better prepared. 
This was done in the Cafe of Phitebreadand Fenwick, (II. State Trials) 
and it was certainly a moſt unjuſtifiable Proceeding. I hope it will never 
de drawn into Example. 3 | aps 1 
Nor is the preſent Queſtion, Whether the bare Conſent of the Priſoner, 
unaffiſted by Counſel, and conſenting to his own Prejudice, will render 
the Court quite blameleſs in diſcharging a Jury after Evidence on both 
Sides gone through and concluded? en OIL THY g 
This was done in the Caſe of Manſell (1 Ann. 235 which hath been 
cited at the Bar. But I think it ought not to have been done; for not- 
withſtanding what the Record faith of the Uncertainty and Inſufficiency 


ol the Verdict, the Truth of the Caſe was no more than this: The Jury 


were not agreed on any Verdict at all; and therefore nothing remained to 
de done by the Court, but to ſend them back, and to keep them together, 
ill they ſhould agree to ſuch Verdict as the Court could have received 
and recorded; and the Prifoner ought not to have been drawn into any 
Conſent at all: For in Capital Caſes I think the Court is ſo far of Coun- 
ſel with the Priſoner, that it ſhould not ſuffer him to conſent to any 
Thing manifeſtly wrong, and to his own Prejudice. | 
I thought proper to premiſe theſe Things, in order to clear the preſent 
ueſtion of every Conſideration which I take to be foreign to it. 
"And naw 1 will ſtate what I take to be the preſent Queſtion: And 
chat is e 

Whether in a Capital Caſe, where the Priſoner may make his full De- 
ſence by Counſel, the Court may not way the Jury upon the Motion 
of the Priſoner's Counſel, and at his own Requeſt, and with the Con- 
ſent of the Attorney General before Evidence given, in order to let the 
Priſoner into a Defence, which, in the Opinion of the Court, he could 
not otherwiſe have been let into. 

And I am clearly of Opinion that a Jury may in ſuch a Caſe be diſ- 
charged. And that the diſcharging the Jury under theſe Circumſtances, 
will not operate ſo as to diſcharge the Priſoner from any future 'Trial for 

- the ſame Offence. | 

It ſeems that an Opinion did once prevail, that a Jury once ſworn, and 

charged in any Criminal Caſe whatſoever, could not be diſcharged with- 


out giving a Verdict; but this Opinion (Ray, 84.) is explided in Fer- | 


rar's Caſe; and it is there called a Common Tradition which had been held 
by many learned in the Law. | 

My Lord Cote was one of thoſe learned Men who gave into this Tra- 
dition, as far at leaſt as concerneth Capital Caſes: And he layeth down 
the Rule in very general Terms, in the Paſſages which have been cited on 

© Behalf of the Priſoners from his firſt and third Inſtitutes. 

The fame Rule is laid down in Hale's Summary of the Pleas of the 
Crown (p. 269.); a _ faulty, incorrect Piece, never reviſed by him, 
nor intended for the Preſs. f 

But as his Lordſhip, in his Hiſtory of the Pleas of the Crown, juſtifieth 
the contrary Practice, his Authority is clearly on the other Side of the 
Queſtion. And his Authority is the more to be regarded, becauſe he had 
ſeen and well conſidered the Paſſages cited from Lord Cole; though I 

believe the Rule, as it ſtandeth in his Summary, hath contributed not a 
little to the confirming many People in Cote's Opinion. 

My Lord Coke layeth down the Rule in very general Terms; but he 
hath not given us any of the Principles of Law or Reaſon whereon he 

groundeth it. He hath indeed, in his firſt Inſtitute, cited one, and but 
one Authority, in Support of it, and that Authority doth not, to my Ap- 
prehenſion, in the leaſt warrant it. 

A Man was indicted for Larceny, (21 E. III. 18.) and upon his Ar- 
raignment pleaded Not Guilty, and put himſelf upon the Country: And 
afterwards, when the Jury was in Court, he prayed the Liberty to become 
an Approver, and this was denied him; for when Iſſue is joined, it ought 
to be tried. And he was tried, and found Guilty, and hanged. 

This is the Whole of that Cafe. Here is not the leaſt Intimation given 
of any general Principle, that a Jury once ſworn and charged cannot be 
diſcharged without giving a Verdict; nor did the Court, as I apprehend, 
go upon that Principle. It went upon a Principle quite different, a Prin- 
ciple adapted ſolely to the Caſe then before the Court, which I ſhall 
mention prefently. 

Indeed Fitzhertert (Corone 449.) who abridgeth this Caſe, doth ſay, 
that the Reaſon of the Judgment was, that the Inqueſt having been once 
charged, could not be diſcharged : Which poſſibly might induce Lord 
Cote to draw the ſame Concluſion from that Caſe. 

But the Reaſon given by Fitzherbert is not the Reaſon given in the Book; 
nor doth it ſo much as appear by the Book that the Jury was ſworn. 
The Words of the Book are, Apres quant ] Enqueſt fuit icy,” after- 
wards when the Jury was here, or in Court, whether ſworn or not doth 
not appear by the Pook. But whether the Jury was ſworn or not, there 
was not the feat Occaſion to reſort to any general Principle, That a Jury 
ence ſibern cannot be diſcharged ; becauſe there was, as I hinted before, ano- 
ther Rule at hand adapted to the Caſe of an Approver, which I think 
wholly governed that Caſe. ks 

And the Rule was this; That a Perſon who had once pleaded to Iſſue, 
could not after that be admitted to a Confeſſion in order to ſave his own 
Life, by charging other Perſons ſuppoſed to be his Accomplices in the 
ſame Fact. For by once ſolemn] denying the Fact upon his Arraign- 
ment, he had, in the Opinion of thoſe Times, loſt all Credit, and fo 
could not be received as an Evidence againſt other People. 

I his Rule is laid down by Stamford, (Pl. Cor. 144. B. Bro. Corone 42.) 
and jt prevailed for a long Time: And 'tis obſervable, that Brooke, who 
zoridgeth this very Caſe, carrieth the Reaſon the Court went upon no 
farther than the Law then went in the Caſe of an Approver : His 
Words are, „A Man was arraigned for Felony and pleaded Not Guilty, 
and afterwards would have become an Approver, and was not ſuffered, 
* becauſe he had joined Iſſue before,” Not becauſe the Jury was ſworn, 
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| and could not be diſcharged, but becauſe he had, on his Arraignment, de- 
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nied the Fact. | 

Thus then ſtandeth the Caſe with regard to the fingle Authority cited 
by Lord Coke The Judgment did not go upon the general Principle laid 
down by him and Htaberbert, but upon a Principle peculiar to the Caſe of 
an Approver, ; | 8 

It muſt de owned, that the Judges did in After-times abate of their Ri- 
os with regard to the Caſe of Approvers : and did admit Perfons to the 

iberty of approving, not only after Iſſue joined, but even after the Jury 
was ſworn and Evidence in part given; but ſeldom after the Evidence gone 
through and concluded; as appeareth from f. veral Inſtances mentioned by 
Lord Hale. 2. Hale, 288. , 15 


| 


| But then it muſt be owned, on the other hand, that whenever they did 


ſo, they went in flat Contradiction to the general Rule laid down by Co- 
and Firzherbert, B 9 | 

{ will only add, with regard to this Point, That the admitting, or not 
admitting Perſons to become Approvers, was always confidered as a Mat- 
ter of mere Diſcretion in the Court; as a Matter of Grace and not'of 
Right. And yet we fee that in a Matter of mere Diſcretion, the Court 
did frequently, upon the ſpecial Circumſtances of the Caſe, diſcharge 
| Juries after they were ſworn and charged, and had in Part heard the 

Evidence. 1 | | 0 | 

Theſe Inſtances therefore muſt be conſidered as ſo many Exceptions to 
the General Rule: Though I confeſs they do not come up to the Caſe of 
diſcharging one Jury, and bringing the Priſoner to his Trial by another. 

But (till they thew that the Rule now contended for on the . of the 
Priſoners cannot be true, in the Latitude the Words import. And I think 
they do in Part ſhew, what I hinted in the Beginning, that no General 
Rule can govern the Diſcretion of the Court on this Queſtion in all poſſi- 
ble Caſes and Circumſtances. | | 5 35 

But this will appear in a ſtronger Light in thoſe Cafes where the Cir- 
cumſtances of the Prifoner appear on his Trial to be ſuch, as that the 
Trial cannot proceed without manifeſt Injuſtice to him, N 

A great Variety of Caſes might be put upon this Head. But as this is 
a Point which ought ta be treated with great Caution, I think it ſafer to 
cite a Caſe which I find ſtated to my Hand, than to ſuppoſe and argue 
from any Caſes of my own. | | 

The Caſe I mean is that put by Lord Hale (I. Hale, 35.) which was 
mentioned the laſt Time at the Bar. | 

* In caſe a Man in a Phrenzy happen by ſome Overſight to plead to 
nis Indiftment, and put himſelf on his Trial; and it appeareth to the 
„ Court on his Trial that he is mad, the Judge in Diſcretion may diſ- 
charge the Jury of him; and remit him to Gaol to be tried after the 
„ Recovery of his Underſtanding.“ 

But without reſorting to Authorities in a plain Cafe, the common 
Senſe and Feeling of Mankind, the Voice of Nature, Reaſon and Reve- 
lation, all concur in this plain Rule, that no Man is to be condemned 
unheard ; and conſequently no Trial ought to proceed to the Condemna- 
tion of a Man, who by the Providence of God is rendered totally incapa- 

ble of ſpeaking for himſelf, or of inſtructing others to fpeak for him. 
And common Senſe will at the ſame Time tel us, that the bare poſtpon- 
ing a Trial under theſe Circumſtances, will not diſcharge the Priſoner 
from a future Trial, when his preſent Diſability ſhall be removed. 

' This Caſe is ſurely an Exception to any general Rule that the Wit of 
Man can lay down on this Point, 

Another Caſe which I take to be an Exception to the general Rule con- 
tended for in Behalf of the Priſoners, is, when by the enen. of the 
Court, and the Conſent of the Attorney-General, the Trial of the Iſſue 
goeth off aſter the Jury ſworn and charged; in order to intitle the Pri- 
ſoner to ſome Advantage in Point of Defence, which in the Rigour of 
the Law he could not otherwiſe be entitled to. 

And this, I apprehend, a»peareth from the Caſe of Rookword (IV. State 
Trials), which alſo was cited at the Bar, | 01. 

In that Caſe the Jury was ſworn and charged, and the Indictment 
opened by the King's Counſel. The Priſoner's Counſel then offered ſome 
Exceptions to the Iundictment, apprehending, as they ſaid, that ſince the 
Act of yth King William declareth that the . therein mentioned 
ſhall not be taken after Evidence given, the Frifoner, by a favourable 
Conſtruction of the Act, had Liberty to take Exceptions at any Time 
before Evidence. | | 

The Court was unanimouſly of Opinion, that the Priſoner's Counſel 
had lapſed their Time for taking any Exceptions at all, That the proper 
Time for taking Exceptions is before Iſſue joined, or at leaſt before the 
Jury ſworn. * | 

And yet it being a Caſe of Life, and on a new Act of Parliament, tha 
Court did agree that in that Inſtance only, the Counſel ſhould beat Li- 
berty, with the Conſent of the Attorney-General, to take their Excep- 
tions; confining themſ-Ives to the Exceptions mentioned in the Act, of 
which they could not have the Benefit in Arreſt of Judgment, 

The Priſoner's Counſe] declined 'to enter into their Exceptions under 
that Reſtriction, and ſo the Trial went on. But had Exceptions under 
the Reſtrictions of that Act been taken and allowed, the Indictment mult 
have been quaſhed ; and the Jury then ſworn and charged muſt have been 
diſcharged without giving a Verdict. 

Lord Chief-Juſtice Holt did not come readily into the Expedient pro- 
poſed by the reſt of the Judges, of letting the Priſoner's Counſel into their 
Exceptions, even with the Conſent of the Attorney-General : And in the 
Concluſion declareth, that the Attorney could not conſent to it, (IV. State 
Trials, 666.) unleſs he would alſo conſent to diſcharge the Jury. 

Theſe are his Words, as I have taken them from the printed Trial. His 
Lordſhip ſurely at that Time entertained no Doubt, that at the Prayer of 
the Priſoner and his Counſel, and with the Conſent of the Attorney-Ge- 
neral, a Jury ſworn and charged in a Caſe of High Treafon might be diſ- 
charged. The other Judges preſent (who were the Lord Chief- Juſtice of 
the Common Pleas, the Lord Chief Baron, and four of the puiſne Judges) 
mult certainly be of the ſame Opinion; otherwiſe they would never have 
given Way to the taking of Exceptions, which, if they had been allowed, 
muſt have ended in diſcharging the Jury ; and at the ſame Time could not 
in the Nature of Things have operated, fo as to diſcharge the Priſoner 
from anſwering to another Indictment for the fame Offence. 

It is ſaid, on the Authority of a very ſhortand imperfc& Note in Car- 


thew, That in leſs than two Years afterwards, all the Judges of England, upon 
Debate 
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by the Name of the, Marvrhefler Regiment, of which Tawnley, who. was 


with. the Conſent of the-AutorneyGeneral,. oo - 
Not to bring the Priſoners Lives twice in Jeopardy, (which is one 


Derby to Mancluſter, and from thenee to Clfton-Aoor, where he in a 
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particular Circumſtances, of that Ca | 
For the true Extent of all 


ee 1, ſay, were very properly aſked. | 
Rules,of this Rl oats 8 they W e ned, is, and always 
will be, in a great meaſure,” adjuſted by the. C e ne of the Caſe 
under, Conſideration, at the Lime when the Rule appears to begiyen. .... 
It ſeems. Endeavours have been uſed: to come at the neceſſary Light in 
theſe Particulars, but tone Purpeſe... Only it is faid upon the Authority of 
2 MS. of e racy}, that this Reſolution, Ae 
others, was taken upon a Conference among the Judges in relation to an 
Indictment againſt t Wers ot denden I Thug 
bus what were the e on Cale Fler. of it, 
doth not appear; And therefore ely own, this extrajudicial Opinion 
(for wich — to Capital Caſes 5 e udieial] little 
with me in ihe preſent Queſtion ; and doth by no . 
thority of Reokwned's + Caſe, Which I take to be a Caſe very nearly in 
point with the preſent; and morecber Was a Caſe, where the Point did 
judicially come before the Court, and in which the Court had the Afift- 
ance of very able Counſel on both Sides of 1 ee eee, 
Ihe only es between the Caſes is this: Rofword could not have 
had the Benefit of his Exceptions without the Induſgence of the Court, 
and Conſent of rhe Attorney General; whereas the Ni ders at the Bar 
might, in my Opinion, have had. the full Benefit of their Point of Law 
without either. I need not repeat what I ſaid on this 45 the laſt Time 
ſpoke of this Matter. But as a Doubt: aroſe on that Point, the EFxpe- 
dient nam under -Canſid O. This Expedient the 
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lea 


with the fundamental Prineiples of ſuſtice. And. conſequently all Cc. 
J) to-he Rule mould clai-ovichithoſe fondane © 
Prigciples,. are to be goufidered as To many Exceptions to it. The Cas 
I have mentioned, and many others that might be mentioned, are In 


ceptions te 91 5 eral; Rule inſiſted on in behalf uf the Priſoners, . 
8 Ine eat Bat-is Ithinik an Exception to that Rule; And at the ſame 


time ſtandeth. clear of the Ihconveniencies mantioned' by the Priſoneg 
%% mom mii Uͤͤ̃ ˙ ˙ͥ ẽmmT ‚ Rm mr 
The diſcharging che Jury in this Caſe was not a Strain in favour of 
Ptetegatiye, it Was not done to. the Prejudice of the Priſoners; on dhe 
contrary, it was intended as 4 F avour to them. vg as ul ue 
In that Light 115 it was. conſidered by the Qourt, in that Light i 
Was conſidered by the Priſoners, and their Counſel, and accordingly they 
prayed. itz and in that Light Ar. Auornq  Getteraly: with his ufa 
Candout, conſented to ät. Sr pe | e 26s. oy; "lab 
And in that Li of Law or Reafory 


* * £243 


A 


at Light Iknow of no Objection in point 
it. And there fore I am of Opinion that Judgment ought not to be arreſtec 
W 8 


Tbe Difference of Opinion in the Court relating to their Caſes; jt i 
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thou ht ſaved t ir, Lives; for they were not executed, but pardo , 


on Condition of being ſent abroad. 
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Jauk BradsHaw, 


AME BRADSHAW as indicted for High Treaſon; Cc. The 
J Counſel for the K ing opened the Indictment, that the Priſoner at the 

Bar ſtood ind icted by the Name of James Bradſbato, for High- Treaſon, 
in compaſling and imagining the King's Death, adhering to his Majeſty's 
Enemies, and levying (with other falle Traitor) a cruel and deſtructive 
War in theſe Kingdoms, &. And the Treaſon; was laid to be com- 


& * . i 


© 2 


in the nineteenth Year of his Majeſty's\Reign,; againſt the Duty of his 
Allegiance, aguinſt the King's Peace, and the Forms of the Statute, Ac. 
Ipben Sir Jahn Strumge ſet forth, that the Priſoner, contrary to his 
Allegiance to our Sovereign Lord King George the: Second, met at Man- 
cheſter to raiſe» a Regiment, which the Pretender intended to diſtinguiſh 


at St. Mar 


r 
= 


aret's Hill; Southwark, Oftober 27, 1746. 
; 178 , 4 ty FD $% Sy ; | Ts * 6 6% 5 5 "5 3 
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1 | 1 


| of the ſaid Regiment, which was to be called the Mancheſter Regiment; 
and that Mr. Bradfhaw-was nominated Captain, and- himclF (A. 
Maddex) was alſo appointed an Officer; that afterwards he enliſted ſever; 
private Men and Volunteers into the ſaid: Corps; that he faw the Priſonet 
march with the Rebel Army to Derly, and from thence back again to 
Manchefler (when they «found: his Rdyal Highneſs the Duke of Cumter- 
landis Army was near them), and ſrom thence to Carlule, in a H:gbland 
Dreſs, wich Eiſtals and a Sword; by. his Side, and a White Cockade in 
his Bontiet: That at Canlisle, when the Young Pretender hall ſent ſor the 
Officers of the Mancheſler Regiment, ta 176 his leave of them, and bo 
direct them how co act if attacked by his Majeſty's Forces, the Priſoner 
was there in the Chamber; but on account of ſome· Miſunderſtanding 
between him and Townley, the Priſoner refuſed te ſtay behind with the 


1 


Rebel Army at Carlisle, and deſired the Young Pretender would petmit 


lately executed, wab made Colonel, and that the Priſoner Bradſhaw ac- 
cepted of a Captain's Commiſſion in the ſaid Regiment, and acted as 
ſuch" that afterwards he marehed th the ſaid Regiment to Derly in a 
hoſtile Manner, and in a: Highland Prefs, armed with Piſtols. and a 
Sword, a white Cockade on his Bonnet: That he paid his Company and 
exerciſed them: Phat afterwards he retreated with the Rebel Army from 


Skirmiſh headed his Men againſt the Duke's Troops: That when he 
came to ie he often waited on the Young Pretender's Levee: That 
when the Rebels found themſelves cloſely purſued by his Royal Highneſs 
the Duke of Cumberland, there was à Counſel of War directly held 
amongſt them, which Part of their Army ſhould march for Scotland, and 
what Number ſhould ſtay in the Garriſon at Carlisle, to ſecure a Retreat 
for the reſt of the Rebelss Arien it 5 N G1 As 
Phe Prifoner, to purſue his avowed: Diſloyalty to the prefent happy 
Eſtabliſnment, deſired he might go on with the Rebels to Sœtland, and 
accordingly did go with them in their Route to Glaſgeto, was at the Battle 
of Hunt here was ſuch à Storm of Hail and Rain, that his Majeſty's: 
Men could not prime or diſcharge their. Pieces: From thence he marched, 
with the Rebe! Army to Sterling, thente to Perth and Strathbogie, and 
finally was at Gulleden Moor, in the Lord Blih#s Treop of Horte, com- 
monly called the Pretender's Life-Guards, where he was taken a Priſoner 
by his Majeſty's Troops. To prove which he called the following 
Witneſſes :?; 2 eee e eee ee | 
Samuel Maddox being ſworn, ſaid, that Mr. Bradſba, the Priſoner, 
was at the Bell in Mancheſſer (the Young Pretender being preſent), where 
wis a Conſultation to raiſe a Regiment of Foot, for which Mr. Murray, 
the Pretender's Secretary, delivered a Commiſſion for that End; and that 


him to go on wich them to Scotland ;,and. that accordingly the Pritoner 
| = march aut. of che Gates of Carlisle to go with the Yaung'Pretendesto 
cotland.. - ap dio et are el yo ba cot ont e cy 9 

James Patter on being produced and ſworn, ſaid, that Mr.Brad/hu the 
Priſoner. 2 $ Bar, pn tent with the Rebel Army from 3 
Derby, armed with, Piſtols and Broad Swords, Drums beating, Pipes 
playing, Colours flying, and retreated with them from Deriy to n- 
cheſter, and from thence. to Carlisle, which Place he left (upon ſome Di 
content with Col... 7-wnlcy,. who commanded the Afanche/ter Negiment 
under the Young Pretender to go in the Rebel Army, and then he en- 
gaged a Volunteer in Lord Elebs's Troop of Horſe Guards, who were 


eſteemed. the Life - Guards to the Y oung Pretender. 2 
Henry Gilſan was alſo produced and ſworn, who ſaid, that he himſdf 
was unfortunately ſeduced into the Rebel Army, and entered into Lord 
Elche's Troop of Horſe Guards; that the Priſoner, Mr. :Bradfeay 
marched with them as a private Man in the ſaid: Corps; that the Top 
was drawn up at the Battle of Culloaen, and that he there ſaw the Prifonct 
on Horſe- back in the ſaid I roop, with Piſtols, andia broad Sword by#is 
Side, and a white Cockade, and that he continued with the faid* Troup 
till he was taken Priſoner by his Royal Highnaſs the Duke of. Cumberiant's 
Army. a | a 12 nen 108 Leg hg wob 
Then Captain Moore, an Officer in the Duke: of:Gumberland's:Afr 
was examined on Oath, and gave the Court: the: following Account 
the Priſoner: That he ſaw the Priſoner (whem he had been acquaint 
with at MHanchęſler) beyond the Wood of Culladem Maar, and told high 
that he was 55 to ſee him in ſuch bad Company, having had-Ordes 
I 


from his Royal Highneſs the Duke of Cumberland to take an Account oil 


"Francis Townley," a Roman Catholiek Gentleman, Was appointed Colonel 


I See IV. State Trials, and Hor's and Traty's Opinion in x704, in the Caſe of Anne Hawkins, were as followeth. ::. 


* 


the Officers and Soldiers that ſhould be made Priſoners ; that Mr. Braun 


8 8 


MI. Juſtice T#acy's MS. having been eited in the foregoing Caſe by the Priſoner's Counſel, and taken ſome Notice of | by the Court, I think it * to ſubjoin ſod 


the ſame MS. which, I had not then ſeen, à Report of the following Caſe : 
« At the Seſſions at, the Old Bailey before Eafter Term 1704, Anne 


* R 
A R 


| | Haw4#ins-was indicted for breaking the Manfioh-houfe of Same! Story in the Night-time. I; * 7 
*« on Evidence that the Houſe belonged to the A¶Mican Company; that Szory was an Officer of the Company, and that he and many other Perſons, as Officers of the C 


% pany, had ſeparate Apartments in the Houſe in which they inbabited and lodged ; and that the Apartment of Story was broke open. It was held by Holt Chief Juft 


«© myſelf, and Baron Bury, that the Apartment of Ster could not be called his Mankon-bouſe, beeauſe he and the others inhabit in the Houſe merely as Officers and derung 


of the Company; and thereupon the Jury was diſcharged of this Indictment, and 1 


The Record hath been looked into; it warrauteth the Report, of the learned Judge in the fabſtantial Parts of it, though in ſome Points it is. defective. 
in fact preferred againſt the Woman; the firſt for Burglary and Larceny in the Dwelling-houſe of Samuel Story, to which the pleaded Not Guilty, and. put herſelf upon 
e African Company, in which ſhe is charged to have committed the Burglary upon the ſame Da, 


Country; the ſecond for Burglary and Larceny in the Manffon. houſe of th 
an{l to have ſtolen the very ſame Goods, as in the former Bill. 


t was amended, and laid to be the Manlign-boute of t "x 
Two Bills wen 


Company.“ 


It appeareth upon this ſecond Bill, that the was acquitted of the Burglary and found guilty of the Larceny. But it doth wok appear-by any Entry on * fir; thit the 


Court proceeded on it farther. than the receiving and recording her Plea, and remand 
ſent to the Grand Jury. But certainly it is more reaſonable to impute this Defect to 
that the learned Judge was totally miftaken'in a plain Matter of Fact, falling within his 


ing her to Neeugate, probably till the ſecond amended Bill could be prepared a 
the Neglect of the Officer who omitted to make the proper Entry, than to imagivf 
own Knowledge. r BN - | 


Another Circumſtance which may beget ſome Doubt, might be, and probably was, owing to mere Accident. The firſt Bilis now found upon the File among the Indie- 


ments of the then next preceding Seſſions / March 8th 1703). But it ought to be reme 


mbered that neither Holt, Tracy nor Bury attended at that time; and that it appest- 


eth by the Record, that they ali did attend at the following Seſſions. At which Time, according to the Judge's Report, the Point came under Confideration, upon EW 


3 


dence given on the firſt Bill, and the ſecond amended by the Direction of the Court was preferred. 


ſaid 


t be-tead-ar. varied out by: along * . 


| bring. chow t Frist with all che Speed that might be, in baſe he, 
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to walk in his Sleep. 


Ao unlooſe himſelf. 
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2 s Captain in the AMenchyfer Regiment, but aſterwarde (on 


Road to: fwverncſs) be ſaid that he belonged to Lord Elehi's "Troop | 

l " eee eee rell 
_ — wh who were Counſe] for the Priſoner, ſtood up and 2 
on his admitting that what the Evidence for the 
was true, that the Priſoner did unfortunately engage himſelf in the Rebel 
thence 


High 7; 


1 


where he ſometimes marched in the Columns, and ſometimes rambled from 
them, and at other times a. private Man in Lord Elbs's Troop of Horſe, 
and ſometimes he was left behind. We ſhall likewiſe, ſays he, be able 
to prove to your Lordfhips Satisfaction, and the Court, that this unfor- 
tunate Gentleman, after the Death of his _— e was in ſuch a mad 
Condition, that he was ſtrapp'd down to his and a Watch ſet over | 
him, to prevent him from injuring himſelf, and thoſe about him ; and 
quoted a Caſe from Lord Chief Juſtice Hale, wherein it is mentioned, 
that a Perſon inſane in Mind cannot be deemed Guilty of Treaſon or Fe- 


Eben Themas Buerdſell was called and ſworn, who faid, that he ſerved | 
his Apprenticeſhip with the Priſoner, to Mr. Worral, a Manchefter Factor 
in Lawrence-lane, in London ; that when he came out of his Time he went 
down to Mancheſter to ſet up for himſelf with a handfome Fortune; that in 
Part of his Apprenticeſhip he lay in the ſame Bed with the Priſoner, who | 
uſed often to jump out of the Bed, and ſkip about the Room, like a Mad- 
man, and ſeveral .imes attempted to jump out of the Window; that he 
(the Evidence) was in danger of his Life, and particularly, one time he | 
caught him by the Throat, in ſuch a manner as had like to have deftroy- 
ed him, whereupon he complained to his Maſter, who ordered them ſe- 
te Beds: that at another time, his Maſter called him to an account, 
to ſettle the Books, and make up his Caſh, when the Priſoner attempt- 
ed to ſtab his Maſter with a Penknife, and that he was diſcharged from 
his Maſter before the time of his Apprenticeſhip was out. 
Croſc-Examined. 
The Witneſs admitted that he did Buſineſs ſometimes very 
his Maſter ; and that he was deficient in his Caſh ; but that he 
neſs) was obliged to put the Poker, Tongs, Fire-ſhovel, and 
of the Room, to prevent him from doing any Miſchief, and 


Then the Judge aſked this Witneſs, if the Priſoner uſed to get drunk? 
which he could- not deny. | 

John Davis was examined, and ſaid, be had known the Priſoner ſixteen 
Years ; that he uſed to be out of his Mind in the Night, and heard him 
make a Noiſe inwardly ; and that he was often ſtrapp'd down; but being 
croſs-examined by the Attorney General, he admitted that his being 
ſrapp'd down was to prevent him from walking in his Sleep; and that 
the Priſoner uſed to help to fix the Straps, which in the Morning he uſed 


lar for | 
9 e Wit- 
hairs out 


Charles Fernagen ſaid, that there were Iron Bars put in the Window to 
prevent the Priſoner from jumping into the Streets, and that he was often 
ſtrapp'd down for the like Conſequences. He often 7 in the Day- 
time melancholy, and had on him the Symptoms of a Man out of his 
Mind. The Witneſs (being croſs-examined) admitted, that he kept his 
Books regular, that he drew Bills of Exchange that were always honour- 
ed by his Correſpondents, who made no Hefitation on account of his In- 
oy 71 wy at other times he was attended by the Doctors for his Diſor- 

of Mi | 

A Clergyman, Brother-in-law to the Priſoner's deceaſed Wife, ſaid the 
Priſoner was diſordered in his Mind, that he often laid with him, that he 
was ſtrapp'd down in the Night, to prevent him from doing Miſchief. 
That once he ſeized him b the roat, and if he had not been a ſtro 
Man, he would have killed him; and that he once jumped out of the Win- 
dow and bruiſed himſelf. | | | 

Being croſs-examined by the A General, if his being ſtrapp'd 
down was not to prevent bis hurting himſelf in his Sleep, andi bed! not 
ule to walk in his Sleep? the Witneſs appeared puzzled to anſwer the | 

veſtion, *till the Lord Chief Juſtice demanded a categorical Anſwer, 

hether his Illneſs, or Inſanity of Mind, was any otherwiſe, than from 
Fits, or walking in his Sleep ? 
don fix or ſeven times, with ſome Heſitation anſwered in the Affirmative. 

Then Mr. Raile, a Country Farmer, was produced and ſworn, and ſaid 
he Priſoner came to his Houſe, ſeven Miles from Manch:/ter, fix Months 
before the Rebels came there, to be retired, and take Phyſick for his IIl- 
deſs; that he did ſeveral frantick Tricks that appeared to him to be the 
As of a Lunatick ; but being examined by the Sollicitor-General, what | 
Frticular Inftances he could give, he ſaid, one Day he adviſed him to 
ow the Field the wro wh: ot could not remember any other Acts of 

enzy ; but inſiſted, that he uſed to walk - wi down in the-Day-time 
welaucholy, and ſometimes walked in his Sleep. 1 

ane Richardjon was produced and ſworn, who depoſeth, That ſhe lived 
i dervant- maid with the Priſoner ſeveral Years; that he was very fond of 

Wife, and that in his Frenzy he uſed to come into her Room, and 
Without Provocation tear off her Cap, and pull her by the Hair of her 
Xa; that he uſed to be diſtracted a Week together, ſometimes would 
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| Cloaths, aid Hing tem about the Rod ; and that at Sfahtbeer, be had 

jumped out f the Window; 1o that they contrived Straps to tie him 
' Finne ene : 


"HA * : SI op 
I [Here fhe opened @ Handltrehief with tts Betts of Straps; and erco 


- Theſe on ſays ſhe, I made myſelf; one Sett we kept at home, to tie 
him down in his Bed at Nights, to prevent him from hurting himſelf; or 
any Body elfe ; and the other Sert he carried with him when he intended to 
lay Abroad; that when the Rebels came to Mancheffer; and ſome of them 
in his Parlour, ſhe went into the Room to aſk him how he did; upon 


= 
o 


"IC 


| which he got up, and pulled the Cap off her Head, and that the thought 


him a Lunatick. She farther added, That his Wife, on her Death-bed; 
defired, that ſhe (the Witneſs) would live with her Huſband, on account 
of his Weakneſs of Mind, to take Care of him; but on account of his 
rough Uſage to her, ſhe had ſome Thoughts of leaving him juſt before the 
Rebels came to Mancheſler: She likewiſe added, that the Priſoner's III- 
neſs had increaſed ſince the Death of his Child. | 
| The Counſel for the Crown not being apptrized that the Priſoner would 

make ſuch a Defence, occaſioned ſome Debate, whether they ſhould ex- 
amine more Witneſſes, and then agreed they had a Right to examine Wit- 


neſſes ſo far as to 1 the Priſoner Compos Mentis, from the time of eri- 


tering into the Rebellion, to the time of his being taken Priſoner at Cul- 

Sir Jobn Strange then called Samuel Maddox; but firſt obſerved to the 
Court and Jury, that to him the Priſoner appeared to be the wiſeſt Man 
in the Mancheſler Regiment, for nothing but Madmen would enter into 
ſuch a Rebellion againſt ſo good and merciful a Prince, who had violated 
no Man's Property, and who, during a long Reign, had never invaded 
the Rights and Liberties of the SubjeR ; but if an Inftance could be given 
of the Wiſdom of any of thoſe People, who had madly engaged in the Re- 
bellion, it was the Priſoner, who refuſed to ſtay with the others at Carli/le 
where there was all the Oey that could be of their being taken b 
the Duke of Cumberland, to be delivered up to 1 of their Coun- 
try, ſome of whom had already been executed, and more like to undergo 
the ſame Fate, which the Priſoner hoped to avoid by the Retreat he made 
with the Rebels into Scotland. | 

Samuel Maddox being re-examined, ſaid, That the Priſoner was his Cap- 
tain, and inveigled him into the Rebel Army ; that being ſhort of Money 
and diſcontented, the Prifoner gave him a Guinea; that he never kne 
the Priſoner out of his Mind; that often he uſed to ſend to Maddox's Maf- 
ter, who was an Apothecary, for Medicines that were cooling, which he 
apprehended to be for no other uſe, than after hard Drinking; that the 
Priſoner had ſometimes been afflicted with Fits, but never to continue ſo 
as to deprive him of his Senſes, ſo as not to know whether he was, or was 
not, engaging in a rebellious AR, 15 

My Lord Chief Juſtice then ſummed up the Evidence in à very learned 
Manner, and explained the Quotations out of Hal's Pleas of the Crown; 


and without going out, the Jury brought the Priſoner in Guilty. 


Jong Bradſhaw, aged 29 Years, was deſcended from very ſubſtantial 
and reputable Parents, his Father being a large Dealer at Mancbeſter in 
Lancaſhire, who having but an only Child, (this unſortunate Perſon) he 
N him a liberal ion, by putting him to the Free School, where 

e learnt Writing and Arithmetick, and made a conſiderable Progreſs in 
the Claſſicks. His Father then ſent him up to Londen, James chuſing to 
be a Tradeſman rather than I to the Univerſity, of which he had his 
Choice; and enewgy was bound Apprentice to Mr. Charles Morral, an 
eminent Mancheſter Factor at the Golden Ball in Lawrence- Lane near Cheap- 
| fide, where he continued fix Years, well reſpected by his Maſter and the 
Cuſtomers, being very diligent and obliging in the Baan and by the 
young Gentlemen in the b and through the whole Circle 
of his Acquaintance was very well beloved, being a very facetious, - 
natured young Fellow. In the ſixth Year of his Time, a young Lady, 
Daughter of Mr. Waęg flaf, a wealthy Gentleman of Manchgfter, coming 
to Lenden to ſee ſome of her Acquaintance as well as the Faſhions and Cu- 
rioſities of this Place, Mr, Bradſhaw had frequent Opportunities of viſit- 
ing her, and waiting upon her to all the gay and polite Places of Diver- 
ſion whieh this Place afforded ; he at length informed her of his Afection 
for her, and that his Intentions were honourable; if ſhe could like him for 


a Huſband, he ſhould think himſelf the moſt happy Man in the World: 


After ſeveral Overtures and Addreſſes of this Sort, the young Lady kindly 


anſwered, that if both their Parents approved of it, ſhe would conſider an 
it; and Mr. Bradſhaw growing very much in her Fayour, ſhe deſited him 
to write to Manchefler about it, which he did accordingly ; but before he 


received an Anſwer to bis Letter, he had Advice that his Father, who had 


been ſome time in a bad State of Health, was fo very ill, that his Life was 
deſpaired of. On this be determined to go down to Mancheſlar; and ac- 
uainting his Maſter with his Intention, and of his Father's Illneſs, My. 
orral generouſly conſented thereto ; and moreover told bim, that if his 
Father did not get over his Illneſs, or continued ſo long ill; that his Ab- 


ſence might be prejudicial to the Buſineſs, he ſhould be at bis Liberty with 


| reſpect to ſerving out the Remainder of his Time and, that he ſhould be 


lad to ſee him well ſettled. where there was a good eſtabliſhed ]'rade. 


be Witneſs, after being aſked the Queſ- Soon after his Arrival at Mancbefter his Father expired, and left himin 


Poſſeſſion of a conſiderable Fortune to carry it on; and after he had mage 
a decent Burial for his Father, he then renewed his Addreſſes to Miſs 
Wage l and in alittle time was married to her, with whom he had a 

me Fortune, and an accompliſhed Lady ſufficient to make any rea- 
ſonable or prudent Man happy, in the State of Matrimony. 

Not long after he entered into Partnerſhip with Mr. James Dawſon, a 
Manchefler Ware houſeman, near the Axe - Inn in Aldurmanbury. In about 
two Years time he was ſo unfortunate as to loſe his Wife, which it was 
believed affected him, ſo as ſometimes to cauſe an Infanity of Mind, and 
at other times, in his lucid Intervals, he appeared a bright Wit; but he gave 
himſelf up to the ing of Company, whereby he contracted an Ac- 
quaintance with Jeſuits and Popiſh Prieſts (for in thoſe Principles he had 
been always educated), from whom he imbibed the Principles of Jacobi- 
tiſm more ſtrongly, and from time to time contracted ſuch an Affection to 
the Cauſe of the Pretender and his Adherents, as to declare publickly (ſoon 


© his * Chamber, when ſhe was in Bed, and pull off all | 
ol. IX, 


afterthe FOE landed) amongſt bis Aſſociates, that he would embrace the 
4 | firſt 


_—_— 
41208 
CE 


7 Faltenar faid, He ſaw the Prisoner at 


Tuelve Shillings for Malt-exciſe ; and unleſs he bad 
| * Rebels threatened to ſeize his Copper ; for which Exciſe he took Receipts, 
dut did not produce them, becauſe he left them at Nome. ol 


Feber 
= mn no ks the Town proclaiming, that all Brewers, and Dealers 
in Leather; Candles, and other exciſeable Goods, ſhould go to Sir Jebn 


Then ſeveral Receipts for Money paid to him 
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XXXVIII. The Trial of Sir Jon WzppzzrunN, Bart. 


vernber 4, 


IR Fobn Wedderburny Barts was indicted for High-Treaſon; which 
8 Treaſon was laid to be committed on the 16th of April, in the 20th 

— Year of his preſent Majeſty's Reign. 15 
Aube Jabuſom ſaid, He faw Sir Fobn with the Officers of Lord Strath- 
-ollan's Horſes. in plain Cloaths, and a Sword by his Side, after the Battle 
of Preſton Pans, free and not | | 


Houſe, amongſt the 
in the Rebel Army, in plain Cloaths, with a Small-ſword by his 


r ht. 


e MacDonald laid, He ne the Priſoner at Aberdeen, in a plain Dreſs 
and Sniall-fword' (but no Cockade) with the Officers of Lord Strathallav's 
Horſe, and that he lodged with Mr. Johnen 


at Fberdeen, without a Billet. 
James Mortimer ſaw him at Aberdeen, with the Officers of Lord Ofilvie's. 


Regiment, under no Reſtraint or Force. 


Jahn Ten Shillings for Ale-exciſe, and 


Jen Brute ſaid, That he paid Sir 


Henry Edward: d, That he ſaw the Priſoner the latter End of Oc- 
ober, at old Gorden of Glenbucket's Houſe at Perth ; that Sir Fohn declared, 
he was not concerned in the Rebellion, that he had a Commiſſion ſent 

to him to collect the Exciſe; but it was in his Father's Name, and that 
de would go to Edinburgh — * rectiſied ; and he accordingly did go to 
and about the Middle of Næuember returned to Perth, where a 


— 


und pay the Exciſe, on Pain of Military Execution. EI tt 
for Excife, were pro- 
duced, and proved to be Sir Fobn Wedderburn's Hand-writing for Ex- 
ciſe, dated p vely from the 25th of November, to the 8th of 
anuary following. TNT: SOTO ; en 
Al:zander Riſſſell depoſed, That he ſaw the Priſoner, Sir Jen, at Hoy- 
Rood Houſe, after the Battle of Prefon-Par, in à plain Drefs, and a 
Small- ſword by his Side, and that the Young Pretender iflued an Order 
forbidding any Body from carrying Arms, but thoſe who belonged to his 
Army; and that if Sir Jebn had not belonged to the Rebels, he dared 


not wear a Sword. 
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1746, before the Lord Chief Juſtice Lee, Sir Martin Wright, Sir James Reyniit, 
5 Sir Michael Foſter, Knts. F and Mr. Baron Clive, for High- Treaſon. "IE Po 7 > Ft e wy 4 1 


f 


J. ſeized him, and detained him a Priſoner, and forced him to continue vin 
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che with ſeveral. others oſ the ſame, Pripcupless) waited At ee imaginable, Oh.” 
4 e, und 1 his. — Ink who ing 3 e e. N 5 they — ' 
a young Gtntleman of N50 ami FT Fortune, and. OL, JOE | 1— 45-001 
tere eee the Truſt of ao of a Ren n # an ao at THI 
in Manch4/ter, under the Gommand of, Cal, Townley, who was ines ere. 
cuted. on Kennington-Commen, . for , High-T xeafon.;. ad, Mr, Brad/baw! the; t 
had no ſooner got his Commiſſion, than, he went about, Lancheſfer, 151 the! t 
the neighbouring Villages, to recruit, for the ſame Regiment, ig which be; | necell; b 
had ſuch Succeſs, that he raiſed a, Number of, Men ſor the Service of the z 
ſaid Pretender, by whom, he was greatly carelled, .and.. at whoſe Lever he i 
oſten attended, and was, conſulted with in Segal of theic, Councils of | 
War. He afterwards marched in a ga ant; Manner ac, the H ad of his | Ming, 1h | other 5 
| Company with the Rebels to Bury, Nee Flight | Quarters, K tunge wD Anfrers but-Mer, Berwitty-alway ye, BP « 
back to \Manchefter, when; they heard the Duke was N ls, and | markable for bis Joculatity, nid, „ Foney, you need not triumph & 4 
from thence to Car/./le, where he waited (with the reſt af the fers) on | 4 Mocking is 7 
the Young eee eee WE | its | 2290 1&6: 2935 ot ghde 30 al Fog? 00h ff 0 
Part of their Arayy hon eee to ſecure. a Retreat for the Re- | Brads, the Night preceding the Execution of the Muncheſten Rebel , 
bels and then he inſilled that, he would not ſtay, behind; under the Com- | 9 „ drank very freely, and ſeemed quite unconcerned at the melag. 44. 
mand of Col. Jaun, with hom there was no good Harmony z for ſome | chaly Fine which OOTY OL Mg tp: bo: beDenfitg mie of 1 
Miſunderſtanding happened between 1 0 Account of a young a Wicks Undertaking, Mr. Berwick told. Mr. Chadwicky-that Brad, Py 
which they had fever ly addreſſed at à Ball, which was kept, at the Bull- | ſeemed to refleft. on them, rather than pity-or condole- with them. ki 
Head: Inn in Meanche/ler, for the neighbouring Gentry ; an indeed this | Chad; c replied, ? What, can, you. expect ſrom him? I am on! 4 
Animoſity was increaſed. by the haughty; Behaviour, of Col, Trum, | * that it reflects ſo much Diſhonout on us all, as to admit ſuch a Pa 
who now imagined the other to be under his Dominion, and uſed often to | * an Officer in the Regimen... * 
put Mr. Bradſbato upon Duty that was diſagreeable to him. 15 he Morning of the Execution of the; Aanchaſer Rebels, about ſes I 
What gave Mr. Brad/oaw the greateſt Diſquiet was, that when the Pre- | o'Clock, when the Sledges came in to draw the Priſoners to Execution; us þ 
8 to raiſe a Regiment of Horſe, of which Townley was to be | Bradſhaw was walking about the Gaol-Vard in his Mornin Grown, whe k 
Colonel, Townley was labouring for Themas Deacon (executed with Town- | ſome Gentlemen, who came thither either out of Curi ty, or to take * 
, &c. at Kennington) to ſucceed him in the Command; and ſoon after | Leave of their dying Friends, and with a ſneering and ungentleman-hiys Abi 
the Rebel Army had leſt Carliſſ, Bradſhaw: went away incognito, and join- | Alt, faid, (pointing to the Sledges) & Don't you think theſe. Things ar 2 
ed them again in Scotland, where he lifted himſelf a Volunteer in Lord | very wel contrived ? Upon my Word, they will do;exceeding well for Hif 
Elcho's Horſe, commonly called amongſt che Rebels, the firſt Troop of | < the Purpoſe ;”—and then raked amongſt the Straw in che Sled 2, tall. of 4 
Guards; and he continued with the Rebels in that Rank, until he was | ing the Drivers, that if they did not get more Straw, the Lads: meanin tlen 
taken Priſoner at the Battle of Culleden..... |, | | the Prileners) would be wet; and many other filly Expreſions, which; | Prix 
As to Mr. Bradhaw's Conduct in general, even from the Time of his | inſerted, the Reader would hardly credit. N en on BR Nr thoi 
engaging in the Rebellion, and till within a ſhort Time of his Death, it | When he was called upon his Trial, he appeared very y, in a neu " 
muſt be confeſſed, that his Behaviour has been all of a Piece. Nothing | Suit of Green Cloth Cloaths, and ſtood very unconcerned at the Bar 
bur Infatuation could determine a Man to ſhut- up his Shop, leave his | minding very little what was ſworn agaiaſt him: But when the Evidence 
Buſineſs and Effects, and ruin (wen all honeſt Men) his Character, to | was cloſed, and ſummed up to the ury, and they brought him in Gally, B 
follow a wicked and rebellious Multitude: And truly for what !——To | be was quite thunder-ſtruck, and changed Colour very much, and was 10 285 
be made a Captain Nay, it is Matter of Fact, that he was worth | feeble that he could ſcarcely walk from the Bar. 5-4. kae 
ſeveral thouſand Pounds, his Trade flouriſhing, and his Credit well eſta- | His Conviction and Condemnation made but little Alteration in him; 
bliſhed in the World; yet was he ſo hearty in the good old Cauſe (as he | for though he was not ſo ludicrous. as he had been all along, he ſupplied * 
called it), that he advanced Caſh out of his on Pocket to ſupport his rag- | that Part with an undaunted Aſſurance, and ill-grounded Hopes of a Re. ** 
ged Company. | x 4.08 nl 11 | prievesitill his Maſter informed 412 on Tugſday Night, that all Endeayourg 
Boon after the Battle of Culladn- Moor, which put a happy End to this | that had been uſed to ſave his Liſe were ineffectual; and per fuaded him ed 
wicked and unnatural Rebellion, an Order was ſent from the Secretary of | to make his Peace with Gd. | 
State's Office for bringing to London ſuch of the Rebels as had been moſt | He, was executed as a Traitor on Friday, November 28, 1746, at Eu- f 
active in the Young e Service, and amongft thoſe that were put nington-Common. e er ROY ape 
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at St. Margaret 
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Hill, Sousbwarl, Ne 
„ Captain Ey ſaid, The Priſoner acknowledged himſelf a private Man 

in the Rretender's mae T7 HE 20 
Andrew Robinſon ſaid, He was a Servant to Major Glaſgee, and ſaw the 
Priſoner at Dundee with the Rebels, and at Burroughburgh, going to the 
Young Pretendec's Quarters; that the Priſoner collected the Nat from 

ſix Perſons in this Witneſs's Preſence, 0 
Jui Adamſen (aid, he paid Exciſe to the Priſoner twice; and that the 
Prifoner had a Guard with him at his Quatters, where he received ie 

Exciſe Duty. a * , . x IF '? 8 (OR N l «> it 3 5 ® 

e 
Tbe Counſel for the Priſoner alledged, by the Seventh of alln tht 
Third, No Overt-Acts of High- Treaſon ſhall be proved, unleſs the fant 
1 laid in the Indictment; and the bare Collecting the Exciſe was 1 
vert Act, without they could prove him armed in the Rebellion; that 
the Priſoner's Father did collect the Exciſe for his prefent_Majeſty Kiqg 
George the Second; that the Rebels came and took his Horſe out of bs 
Park, and that he went after them to get them back again, where they 


them to collect the Exciſe. n 

I wy Waters, RE ws, wo the firſt Witneſs examined f« 
the Priſoner, and he depoſed, Fhat che Rebels came to Sir John's H 
in September 1745, and took away three of his Horſes, for the Pretender 
Service; when Sir Jobn faid, That he would not let his Horſes go i 
ſuch a Uſe ; and went to get them back again; and that ſome of the 
bels told him, if he would not give them freely, he himſelf ſhould g 
with them, and fo forced him with them; that this Evidence went 0 f 
him, when he found him guarded by the Rebels, ſo cloſe, that be coll 
not go out of the Room Veiholn liberty from Lord S:rathallan;\ i- 
ſame time after he came to his Houſe, and ſtaid four Days at k 
that afterwards one hundred Men came armed, who guarded his Ho 
and carried him away | that the Witneſs faid, he ſaw him at the 
carried away by the Mac nt:flies ; that afterwards he came from the if 
to his Houſe, and ſtaid at his Houſe till the fifth of February, 1 
forty or fifty Men came and preſſed him, and carried him to lin- 
in the Middle of March. The Witneſs further ſaid, That his Broch 
was Collector of the Exciſe at Irverneſi for King George; that be Þ 
known the Priſoner two Years ; that he always wore a Small- ſorl, 
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deen obtained, 
the Priſouer of this Court j and the Lieutenant of the Tower is, as far as 
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FRAary. „„ een — ee 
depoſed, That he was"a-Servant'to the Priſoner Sir 


euning' of 
Hit: benen 
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in his Park, and that his Lady went to them, and prevailed gn 
dem u releaſe a Mare; that they abuſed her und called herRebel-Bitch, 
bey ſeized: the Priſoner when, he went after his Harſes, to get them 
bark, 0 enrried Dim to Lord Ogitoie's; that the Priſoner returned, and. 
\ hundred armed Men came and retook him Priſoner, 
ad him with ebeir Bayonets. eie 
he Jury; without going out, 


® Sit 
1 


t 
that 


brought him in Guilty. Death, 


role U 41346444 Hun WEDDERBURN's Caſe . $8) 1 
THE | were laid at Aberdeen, in the Shire of Aberdeen. It 
T was proved 


8 
and by thoſe and other Witneſſes, that he was at divers 
40 other Places with them. | | 77 x | | 

The King's, Counſel. called Witneſſes, who N likewiſe, that 
«. he wus appointed by the Pretender's Son, Collector of the Exciſe ; 
e aud that he did actually collect the Aſſize in ſeveral Places where the 
Rebel Army lay, by virtue of that Appointment, for the Uſe of the 
4 Rebel 7 3 bl e n $i ; * 

The Priſoner's Counſel inſiſted, that this Sort of Evidence ought 
not to be admitted. For though collecting Money for the Service of 
« Rebels is an Overt-Act of High- Treaſon, yet it not being laid in the 
Indictment, no Evidence ought to be given of it; and they relied on 
« the Statute of 7 K. . But in this they were over- ruled, upon the 
<4 -Reaſons-given in the Caſe of Deacon +.” | | 
» Sir John Wedderburn, Bart. was the Son of Alexander Wedderburn, of 
Abirdeenſpire; whoſe Family have been long reſident in that Part of Scot- 
land, ſeveral of whoſe Anceſtors are honourably mentioned in the Scottifþ 
Hiſtories, eſpecially Sir David Madderburn, who was killed at the Battle 
of Muſfelburgh. The late Sir Alexander, Father to this unfortunate Gen- 
tleman, was greatly eſteemed for his known Attachment to the Revolution 
Principles, and the Hanover Succeſſion; inſomuch that the Government 
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that he was with the Rebels at 


ane chat fue armed Men \ came and ſeized feyeral of his. | 
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| that When Sir Jabs f 
he retired tö a ſmall Farm, with a thatched Houſe and C 


A 
: 


| 1 an the Fee are!!! een 10 
| of Sir Jen, and his numerous. Dependants, - 
overcame Sir John's Duty to all kind of Society, and the preſent happy 


* 


thought proper to make him a Receiver of the Exciſe, and other Duties, 


— — 


Baronet, he had noching to ſupport at; though on the Erpectation of J 
having an Eſtate to deſcend to him free,; he married a young Lady of 


TR — 1 
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he Eftate incumbered, ſd that When Sir John arrived to his Hundur of a 


reputable Family in his Neighbourhood ; for on his Father's Death the 


lay Floor, which 
he occupied with great Induſtry, and thereby made a laborious" but ſtarv- 
ing Shift to ſupport a Wife and nine Children, who uſed to run about 


s * 


114 


The extreme Poverty 


Eftabliſhment ; and being tempted with a Commiſſion from the Pretender 


to collect the Exciſe, yet in ſome Meaſure: forced to do it, Sir Jebn's 


at laſt 


1 
did any Acts of Violence to his 


ave Way to his egg mo it is admitted, that he 
never a 


jeſty's Judjects, any other than 


receiving the Duties arifing by the Excite, having never bore Arms, or 


cauſed any one to enliſt into the Rebel Service.” 
After Sir John was made a Priſoner, he was delivered 
Captain Eyre, an Officer appointed'by 
charge of the Rebel Officers, who treated him with great Humanity, ac- 
cording to his Birth and Dignity; and conveyed him on board one of his 
Majeſty's Ships of War to the River Thames, from whence he was carried 
with the other Officers, to the New-Gaol in Sorithwark; where he was 
lodged in the Maſter-Side of the Gaol with Sir Fames Kinlach, Mr. Ha- 
milton, and others, during which Time he behaved like a Gentleman; 
being plentifully ſupplied, and indeed flattered himſelf” with being ac- 


to the Care of 


quitted, as he thought he had not armed himſelf in the Rebellion, but 


x 
. 


pwhichy with 2 ſmall Eftateie had near Dimder, enabled bim 4s bring ub 


. 


Eſtate was deſtihed to be fold, in ofder!tofatisfy the Father's. Debes egi 
Pp found nothing coming im order to ſupport his Famil yy. / 
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the Duke of Cumberland, to take 


was very much ſhocked when the Jury found him Guilty; and after Sen- 
tence of Death, his Behaviour was conſiſtent with the Character of a 


Gentleman, being ſenſible of his Error, and the Calamity he had brought 


on himſelf, his inoffenſive Lady, and innocent Poſterity 4 


x 


He was executed at Kennington-Common as a Traitor, Nev. 28, 1946. 
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XXXIX. Proceedings at the Court of King's-Bench, Weſtminſter, 21 Nov. 1746, againſt 


1} 


- CrarLEs RATcLIr TE, Eſq. on a Conviction and Attainder of High-Treaſon in May 1716, 


beſore {| pecial Commiſſioners of Oyer and Terminer þ. 


in the Rebellion of 1715; and in May 1716, was convicted and 
A. attainted of High- Treaſon before ſpecial Commiſſioners of Oyer 
and Terminer, purſuant to the Act of the firſt of the late King. While 
he was under Sentence of Death, and probably before the Act of general 
Pardon of the third of the late King paſſed, (Ser the 45th Section of the AA) 
he made his Eſcape out of Newgate, and got over to France. . 
At the latter End of the Year 1745, he was, with ſome other Officers, 
French, Scaich, and Iriſb, taken on the Coaſt. on board a French Ship of 
War; which was loaden with Arms, Ammunition, and other warlike 
Stores, bound, as was ſuppoſed, for Scotland, where the Rebels were at 


r,, . 106. Of hays] 
On Friday the 21ft of November 1746, he was brought to the Bar by 
virtue of a as Corpus, directed to the Conſtable of the Tower, or his 
Deputy ; and the Record of his Conviction and Attainder was at the ſame 
Time removed thither by Gertierari, | 1 An nat z. 
The Habeas Corpus, with the Return, and alſo the Certiarari and Re- 
cord of the Conviction and Attainder being. reals the Subſtance. of the 
Record was, opened to him in Eugliſʒ by Secondary on the Crown 
Side ; who then aſked him, what be had to ſay why Execution ſhould not 
be done upon him according to the Judgment. He prayed that Counſel 
might be aſſigned him, and named Mr. Ford and Mr. Jadrell; who were 
accordingly aſſigned his Counſel. an 3. ts ras 
They 7 a few Days Time that they might have an Opportunity 
of knowing from the Priſoner himſelf the Truth and Merits of his Caſe, 
which was granted, Wow | | 
They alſo prayed a Copy of the Record, which was denied them. 
But the Officer, by the Direction of the Court, read over the Indictment 
a ſecond Time very diſtinctly, and the Priſoner's Counſel! took Notes of 
it, and the Priſoner was ordered up on Monday next. | - | 


. 


H was concerned with his Brother, the late Earl of Derwentwater * 


His Counſel moved ſor a Rule of Court that they might have Acceſs to 
their Client at all ſeaſonable Limes. But his Solicitor admitting that he 


had obtained a Warrant from a Secretary of State to the ſame Purpoſe, 
the Court did not make any Rule in the Caſe; nor did the Counſel preſs 
it; but the Court declared, That if the OY» Warrant had not 

they would have made ſuch Rule; for the Priſoner is now 


From Fofter's Reports, p. . | 
+ See the Caſes of Roabeοο and Leut in the 
t From Foſter's Reports, p. 40. 
see the Record in Dr. Cameron's Caſe, Vol. X. 


ö 


| 


Fourth Volume of State Trials. 


? 


concerneth the Priſoner's Caſe, a Miniſter of this Court, and ſubject to 
the Rules of it. 
November 24, 1746. 


S 
4 


The Priſoner was brought to the Bar, and being 


| again arraigned, he, ore tenus, pleaded that he is not the Perſon mentione 
in the Record before. the Court. 4 tenus, 1 
| plied, the Priſoner is the ſame 21 Kalcliſſe mentioned in the Record, 


The Attorney-General, ere tenus, re- 
and this I am ready to verify; and Iſſue was joined,  _ | 
The Priſoner's Counſel preſſed ſtrongly to put off the Trial of this If- 
ſue, upon an Afidavit of the Priſoner, which was ſworn in Court, that 
two material Witneſſes named in the Afﬀfidayit are abroad; one of them 
at Bruſſels, and the other at Saint Ger mains; and that he belieyeth they 
will attend the Trial, if a reaſonable Time be allowed for that Purpoſe. 
But the Court refuſed to put off the Trial, and a Venire yas awarded re- 
turnable infanter. For, ſaid the Cout, this Proceeding is in Nature of 
an Inqueſt of Office, and hath been always conſide red ag an inſtantaneous 
Proceeding z unleſs proper Grounds for poſtponing the Tri j be. laid be- 
fore the Court. It was ſo conſidered in the Cale of the * | 


Barkſtead and others (Keil. 13, 1 Lev. 61. 1. Sid. 

Iſſuè as this is; 4 Venire was awarded, and'a 5 Jury returged and {worn 

infanter 9 try that Iſſue, | It was ſo conſidered likewiſe, in the Caſe, of 

WM 1 ing againſt Roger Johnſen in this Court, , Michaelmgs the Second of 
If Mz. Ratcliffe hath any thing to offer, which may give. the Court 

reaſonable Grounds to believe that his Plea is any thing more. than a Fe” 


Ling againſt 
72.) upon 15 


tence to oy Execution, we are ready to heat him; the ſingle Iſſue is, 
whether he or be not the Perſon mentioned in this, Recor as. 21 his is a 


Fact well known to him, and if he is not the Perſon, he might, if be had 
pleaſed; have made that Matter Part of his Affidavit ; he may do ſo {till 
if he can do it with Truth, And if he refuſcth- to give the Court this 
Satisfactlon, touching the Truth of his Plea, the Court doth him no man- 
ner of Injuftice in denying him the Time he prayeth.. © 
As the Jurymen were called to the Book, the Priſoner challenged one 
of them, and inſiſted on his Right to a ef Challenge; but his 
Challenge was over-ruled. For though there are ſome Opinions in the 
Books /S. P. C. 163. Co. E. 157.) that in collateral Iſſues of this Kind, 
the Priſoner hath a peremptory Challenge, yet the later and better Opi- 
nion is, that he bath not; and the modern Practice bath gone accordingly, 
£4 vw dit Ht 6 eee 045 in ot 6 its 1 0 " I. | 


14. 


— 


See a Report of the Caſe in Judge Foſter's Reports, p. 46. and 2 Strange, p. $24. 
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pier Joftics Hal (2. Hole 71. ) faith, ee tes, joined: Themen net dis Kind in th#Cake of thr Duks « 
4. — in Fact aſſigned — 1 wg „ | — 5 — — Large I.Fac. LI; AK. Sg 
40 it em- At [gemper " aappened-on the Sth of 1 » which in that Ne | 
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arty Liderty © 
the 


| | 8 24 — 
ictment was 'read over. | lied. Court f. 
Name and Addition of | Rule of Pleading laid down in Gartbew* ; though the 


Pollibly 


e true 


g be mentioned abztzr by ſome of the Judges. I chin round thy 

Court went upon, which indeed tile Reporter himfelf ſeemeth to hint at 

of Record. but very darkly, was, that the Earl having been committed by the House 

had the Aſſiſtance | of Peers upon an Impeachment by the Commons for High-T rat. this 

of his Counſel ; who croſs-examined the King's Witneſſes, and obſerved, | Court.cannet;allow him the Benefit of the Act; it hath no Cognizance of 


1. ns 
fully upon the Evidence. wt | 3 > the Crime he ſtandeth charged with; the Matter lieth before another 
TIN 12. Verdict was brought in, the Priſoner's Counſel took notice | higher Judicature, and — his Lordſhip muſt reſort. me 
of the Act of general Pardon paſſed in the third of the late King; and ſaid, And there he afterwards had the full Benefit of the Act without he; 
that poſſibly their Client might upon Conſideration be found to be intitled 
to the Benefit of it; and concluded with a Motion, that the Court, before 
they award Execution, would give them ſome Time to conſider the Act, J 
and to be informed by their Client touehing the Circumſtances of his Caſe, | char, 
that they might be able to ſubmit his Caſe to the Opinion of the Court, | to give their Opinions, whether the 
how far he is, or is not intitled to the Benefit of the Act. the 6th the Judges delivered their Opinions, that if his nces were com. 
But the Court declared, that the Priſoner having once pleaded in Bar mitted before the 1 3th of February 1688, and not in Ireland, or ond the 
of Execution, and that Plea having been falſified by the Verdict, his Plea Seas, he is patdoned. Whereupon it was reſolved that he be admitted to Bail 
is peremptery, and the Verdict concluſive ; and nothing now remaineth | and the next Day he was bailed, and oa the zoth of Ofeber (See the Jounnal: 
but for the Court to award Execution. | | of the Lords) he and his Sureties were diſcharged from their Recognizances 
Mr. Juſtice Feſter was ſatisſied that the Principle the Court went upon Charles Ratcliffe, Eſq. 8 a Rule of the Court of King -Banbf, 
is a good general Rule, but he thought it not univerſally true. He con- was executed on Little Tower-Hill; whither, two Troops of Life Guarg, 
ſidered the Caſe of a parliamentary Pardon as an Exception to it; for and one T roop of Horſe Grenadier Guards, and a Battalion of Foot Gua 
ſurely the Court will never, in any State of a Cauſe, award Execution upon | marched about eight in the Morning. The Horſe lined the Way from the 
a Man who plainly appeareth to be pardoned. ' And therefore he thought | Scaffold to Iron-Gate, and the Foot with ſome of the Horſe encompaſſed the 
that if any Perſon, whether as Counſel for the Priſoner, or as Amicus Curie, | Scaffold. About Ten, the Block, covered with Black, withaCuſhion, and 
will now ſhew that the Priſoner is intitled to the Benefit of the Act, he | two Sacks of Sawduſt, were brought up, and the Block fixed; and ſoon 
6ught to be heard. But to this it was anſwered by the Chief Juſtice, after the Coffin of the unhappy Gentleman, covered with Black Velvet, and 
That the Act of Pardon containing _— Exceptions, both as to Perſons | having eight Handles, but no Plate upon it, was placed on the Scaffold. 
and Crimes, the Party who would take the Benefit of it muſt plead it ſpe- In the mean Time, Mr. Alderman Hinterbottom and Mr. Alderman 4 
cially with all proper Averments; ſo as to-ſhew that he is not within any the two Sheriffs, with their Under-Sheriffs, met at the Aditre Tavern in Ha 
of the Exceptions, according to the Reſolution (Carth, 131.) in the Earl | church-freet, and from thence proceeded, the Under-Sheriffs in a Mourning. 
of Saliſbury's Caſe. ; | Coach, and the Sheriffs in their Chariots, to the lower End of the Minorics, 
The Counſel for the Crown did not urge either of theſe Points againſt | where they were met x. their Officers, who marched before them till they 
the Priſoner. And I have been ſince informed that, in favour of Life, ] cameover-againſt the Victualling- Office, where they ſtopt, and then the 
they were determined to wave them; and were provided with Evidence, | Undet-Sheriffs went down to the Eaff-Gate of the Tower, which is next to 
then attending in the Hall, to prove (which was the Truth of the Caſe) | Iren-Gate, when getting out of the Coach, they went up to the Gate, and 
that the Priſoner; after his Attainder, made his Eſcape out of Newgate, | ſeeing the Warders thro" the Gets, they-Jdewendel Admittance to the Lieut, 
which brought him within the Excepion in the 45th Section of the Act. Governor of the Tater ; upon which the Gate was opened, and they went 
And the Priſoner's Counſel being apprized of this by the Counſel for the | in, and in about ten Minutes returned, and went into the Mourning-Coach 
Crown in a Converſation between them at the Bar, thought it in vain to | again, which waited for them; and in a ſhort time after, the Priſoner was 
preſs their Motion any farther. And Execution was accordingly award- | brought in a Landau, out at the g- Gate, and then the Proceſſion be 
ed, and a Rule made that it be done on Monday the gh of December. And | as follows; Firſt, the Sheriffs Officers, then the Mourning-Coachin which 
a Writ was ordered to the Lieutenant of the Tower t6 deliver the Priſoner | were the two Under-Sheriffs with their Wands; then the Landau with the 
to the Sheriff of Middleſex on that Day; and another to the Sheriff to re- Priſoner, and the Officers of the Ter who had him in Cuſtody; 
ceive him, and to cauſe Execution to be done. eee | Landau was guarded by a party of Foot-Guards with their Bayonets 
N. B. Since the Priſoner's Counſel, after fufficient Time allowed them | Thus they procceded up Little Trwer-Hill, till they came over-againft the 
to inform themſelves of the true State of his Caſe, had nothing to offer to! Victualling- Office, where the Sheriffs waired to receive him; and where 
induce the Court to think that their Client was intitled to the Benefit of | thePriſoner got out of the Landau, and was put into theMourning-Coach, 
the AQ, only that peſfibly upon further Conſideration, he may appear to | which carried him about 100 Yards further, to a Booth built on purpoſe to 
be ſo intitled, there was certainly no Room to delay the awarding Ex- | repoſe himſelf in, and hung with Black, at the Foot of the Stairs of the 
ecution upon fo flight a Soggetion from the Bar. And Mr. Retclifft | Scaffold. When he got out of the Landau, freeing ſome Gentlemen he 
had no Injuſtice done him in that reſpect. knew, he paid his Compliments in a A nn Manner, and ſmiled, and 
' He was beheaded on Tower Hilt on the Day mentioned in the Rule. | coming to the Side of the Mourning-Conch, he afked the Officers who 
The Award of Execution in Mr. Ratchiffe's Caſe was agreeable to the | ſtood K wait, whether he was to go in there? And being anſwered that be 
Precedent in the Caſe (Cs. Fac. 495. Hutt. 21.) of Sir Watter Raleigh. | was, he only ſaid, Ir is well, and Rtepped in directly. Being come to the 
He was convicted and attainted at Winche/ter before ſpecial Commiffioners, | Booth, attended with the Sheriffs, he ſtaid there about ten Minutes, which 
and being brought into the King's Bench by Habeas Corpur, Execution | he'fpent chiefly in his Devotions, ſpeaking but very fictle to any hol, 
was there awarded on the former Judgment; Judgment not being pro- He then walked up upon the Scaffold wich great Calmnefs, being drefled 
nounced afreſh, it having been pronounced before. Ia a Searket Coat, with Gold Buttons, the Sleeves faced with black Vel 
| In the Cafes of H. Stafford(1 H. VII. 23, 244 25. 1. Zev. Gr. 1 Sid. 72.) | Scarter Waiſtooar tyimmed with Gold Lace, a Searfet Pair of Breeches, « 
and of 2 Okey and Cirbet, (State Trials, Vol. VIII.) ho were at- white Silk Stockings, and his Hat with a White Feather round it. = 
tainted by Act of Parliament, the Tenour of the Acts was removed by Cir- aſked for the Executioner, who coming to im, he took a Parcel of 
tiorari 1 and ſent thence by Mittimus into the King's Bench : | out of his Pocket, * it him, Gaying, 7 um but a por Man, riert 
d the Chief Juſtice pronounced the uſual Judgment as in "Cafes of ten Guineas for you; if T had more I would tv it you; and T defire you te d- 
Etigh-Treafon. TOW Ned + mas IN 5 IJ your Execution ſo as to put me to the a Miſery you can. He then kneeled 
* The Rule laid down-in Cartber from Plowden is laid down inthe ſame Latitude in many of the old Books; but it js 1 
I; ogy 11 no Clauſes enabling the Party to avail himſelf of the Pardon on ce Genera Idee without Re LES rob ſame. by” 8 
3 I have met with, is the Act of Oblivion (rath Car. II.) and all Acts 0 general Pardon fince that Time have kad Clzuſes to the ſame Purpoſe. Fefter. p. 45. 
+ On Nov. 21, Charles Rateliffe, Eſq. (who was taken on board u French Ship bound for Scotland, with Firz Jams 's. Horſe) was brought under 2 firong Guard from the 
Tower to the King's-Bench Bar, Weftmunfter, in order to prove him the Perſon convicted of High-Preaſon for the Rebellion in 171.5, and who eſraped out of Newgate; when 
his former Judgment was read to him; but he told the Court he was quite unprepared, and defired longer Time, and prayed that Counſel might be aſſign'd him; 
ingly the Court granted him Mr. Fodrell and Mr. Ford for his Counſel, and ordered him to be brought up to W:#minfler the Monday following, = | 
Accordingly, on that Day, Nov, 24, he was _ brought to the Bar, but refuſed to hold up bis Hand, or acknowledge'any JuriſdiQion over him, but that of the King 
of France, where he had lived about 30 Years, inſiſting om a Commiſſion he had in his Pocket frotn the French Kings but on hearing his former Iudictment and Convidtion, 
which were read to him in Engli/h, he ſaid he was not the Charles Ratehffe therein named, but that he was the Earl of Derauentevater; 'and his Counſel informed the Court, 
that this was the Plea he relied on; to which the Attorney General replied, with an Averrment of his being the ſame Charles Ratcliffe ; and thereupon Iſlue was joined. 
Then the Counſel for the Priſoner moved to put off his Trial, upon his on Affidavit (to which he had ſubſcribed himſelf the Count de Derwentwater), that two of bis m- 
terial Witneſſes were abroad. To which avit the Counſel for the Crown objected, as not being intitled in the Cauſe before the Court, nor the two Witneſſes ſworn to 
be material, in the Iſſue then joined between the King and the Priſoner ; and alfo, becauſe the Priſoner had not fo mueh as undertakento ſwear for himſelf that he was not 
the Perſon ; which, as it was a FaQ entirely in his own' Knowledge, ought to be required of him, if he would intitle himſeif to this Favour from the Court; this being 3 
Proceeding very different from the Trial upon a Not Guilty, in an original Profecution on a Charge of High-Treaſon or other Crime, the Identity of the Perſon being the 
ſingle Fact to be enquired of, and a Caſe in which the Crown had a Right by Law to proceed in in/fanter. Upon this, the Priſoner amended his Affidavit as to the Witneſſes, 
but refuſed to ſupply it ſo far as to ſwear he was not the ſame Perſon. And the Court ſaid this was a new Precedent, there being no Inſtance of any Application to put off 
the Trial of a Queſtion oi this Sort before ; and that this was like an Inqueſt of Office, in Order to inform the Conſcience of the Court, and what the Publick had a Right 
to proceed in infanter And therefore that the Priſoner ought to give all reaſonable Satisfaction to induce them to grant fuch a Pavour as he defired, for that they could 
not in Conſcience and Juſtice to the Publick, indulge him, without a reaſonable Satisfaction, that his Plea was true. But the Priſoner fill refuſing to- ſwear to the Truth 
of bis Plea, the Jury were called, and after two or three of the Pannel were ſworn, Mr. Ratcliffe challenged the next that was called, as of Right, without aſſigning a 
Reaſon ; but upon te of the Queſtion, How far he had right to challenge? the Court ſaid it had been determined before in all the later Caſes, and particularly in tbe 
Caſe of one Jordan, that the Priſoner in ſuch a Caſe as this had no peremptory Challenge: Upon which the reſt of the Jury were fworn, and after a clear Evidence of the 
Identity of the Perſon on the Part of the Crown, the Priſoner producing none on his Part, the Jury withdrew about ten Minutes, and then found their Verdict, that he was 
the fame Charles Ratcliffe that was convicted of Treaſon in 1216. Then the Attorney General moved to have Execution awarded againſt the Priſoner on his former Judg- 
ment; to which the Priſoner's Counſel objected, tendering a Plea of Pardon by Act of Parliament, in Bar of Execution. But the Court ſaid, as he had already pleaded fucd 
Toto Teo eee 
| had an 5 , ion: n they o i 
— as Dec. 8, and remanded the Priſoner to the Tower, From bis Ooh. prieted af thet Boe, ordered a Rule to be made for the proper Writs for 
I down 


put to plead it. For on the of Oober 1690, reading the Ear} 
| etition, veg forth that he had been long a Prifoncr in N 
withlanding the late Ai? of free and General Pardon, and praying to be dil. 
charged, the Lords ordered the Judges to attend on the Monday following 
arl be pardoned the laid Act; on 
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1 Prayer, when two of the Warders of the Tower eame to him, one of each 
FSide of: him; one of them took off this Wig, and the gther put a white 


vn e * * Fo r R * = IN r * 
J us, * 7 S * * 2 ant he | * s n 5 ad q * 
' : * R 8 SOROS. . 3 , KN "5 6: r 9 1 
n 1 9 * 1 * ” EY ö x * 
! =” = . „ * Sp” :1 Fe 5 —< / 5 $. 1 1 N 4 
* 9 * ? 1 5 F * 
1 *% A a KEE 
wo. 5 p N ol , 4 
r een 4 \ 4 
$#$45 $0) 2350 ne ien ee wy 
„ 2.44 % LAASSS + * a . #2 S » 
»* 
N 2 5 * 4 4 5 * . * 9 * 
— 1 * 1 % 4.4 k t 4 ; 294 erer 
N 1 4 8 E 14. + $4 


Coffin, and conveyed in a Hearſe, to 8 in Cray's-Inn- 
Lane, and foon after interr'd at St. Gites's in the Fields. © 

Thus fell this unhappy Manz aged 53, 30 Years within three Days af- 
ter his, Eſcape. out of Newgate, Part of which Time he ſpent with the Pre- 
tender in /taly, but the greateſt part in France, where he married the Lady 
Newburgh, Relict of Levingſton, Lord Newburgh, 'a Scots Nobleman, by 
whom he had a Son, who was ſome time Priſoner with him in the Tower, 
and thought at firſt to be the Pretender's younger Son. He was the young- 
eſt Brother of James Earl of Derwentwater;, who was beheaded in 1716, 
1 both being taken at Prefon, They were the Sons of Sir- Francis Rat- 


clife, by the Lady Mary Tudor, natural Daughter to K. Charlis II. by 

rs. Mary Davis. 45 | 2 | 

Mr. Ratcliffe behaved with much — at his Execution, 
than at the Bar of the Ming's- Bench, when the only Trial was, whether he 
was the ſame Perſon who was condemned for the Rebellion in 1715, 
and made his Eſcape out of Newgate : For there he behaved hiinſelf in an 
inſolent Manner, which did him no Service: But at his Execution he was 
calm and ſedate, and ſuffered with much Compoſute and Reſignation, 


r 


FN the Year 1747, a Bill of Indictment was found againſt him under 
1 the ſpecial Commiſſion in Surry for the Share he had in the late Re- 
dellion. The Indictment ran in the ſame Fotm as thoſe againſt the 
other Priſoners, without any Averrment that he was in Cuftody before the 
WJ of January 1746. But the Counſel for the Crown were aware of the 
Exception taken in the Caſe of Mr. Townley and others, and that fince the 
whole Proceeding againſt the Priſoner was ſubſequent to January 1746, 
the Anſwer then given would not ſerve the preſent Caſe, That Bill was 
therefore withdrawn before the Priſoner pleaded to it: And a new Bill, 
concluding with an Averrment that he was apprehended 4 and in Cuſtody 
before the fir of January 1746, was preferred and found againſt him. On 
that Bill he was arraigned in 7 1747, and his Trial came on the 10th 
of December 1 | | | 
The Overt Acts charged in the Indictment were ſufficiently proved. 
And alſo that the Priſoner was apprehended and in Cuſtody before the firſt 
of January 1746. | | 
Tue Counſel for the Priſoner inſiſted that he was born in the Domi- 
"nions of the French King, and on this Point they put his Defence. 
But apprebending that the Weight of the Evidence might be __ 
them, as indeed it was, with regard to the Place of the Priſoner's Birth, 
they endeavoured to captivate the Jury and Byſtanders, by repreſenting 
the great Hardſhip of a Proſecution of this kind againſt a Perſon, who, 
admitting him to be a Native of Great Britain, had received his Edu- 
cation from his early Infancy in France; had ſpent his riper Yeats in a 
profitable Employment in that Kingdom, where all his Hopes centered, 
And ſpeaking of the Doctrine of natural Allegiance, they repreſented it 
28 a ſlaviſh Principle, not likely to prevail in theſe Times; eſpecially as 
it ſeemed to derogate from the Principles of the Revolution. 
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the Here the Court 1 and declared, that the mentioning the Caſe of 
ere the Revolution as a Caſe any way ſimilar to that of the Priſoner, ſuppoſing 
ch him to have been born in Great Britain, can ſerve no Purpoſe but to bring 
4h an Odium on that Great and Glorious Tranſaction. It never was doubted 
the that a Suhject born, taking a Commiſſion from a Foreign Prince, and com- 
| he mitting High Treaſon, may be puniſhed as a Subject for that "Treaſon, 
and notwithſtanding his F oreign Commiſſion. (Dyer. 298. 300. 1 Hale, 68. 
ho 6.) It was ſo ruled in Doctor Storey's Caſe: And that Caſe was never 
the et denied to be Law. It is not in the Power of any private Subject to 
the bake off his Allegiance, and to transfer it ts a foreign Prince. Nor is it 
ich in the Power of any Foreign Prince by Naturalizing or employing a 


Subject of Great Britain, to diſſolve the Bond of Allegiance between that 
Subject and the Crown. 

g 3 as the Priſoner's Counſel had mentioned his French Com- 
miſſion. as a Circumſtance tending in their Opinion to prove his Birth 
in France, the Court permitted it to be read, the Attorney-General con- 
ſenting. It was dated the firſt of Tune 1745, and appointed the Prifo- 
ner Commiſſary of the Troops of France, which were then intended to 
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tions, he 


Ar. Attorney took nothing by his 
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* Proceedings againſt ENEAS Macpoxald, alias Ax cus Macponar, at St, Margaret.s Hill, 
Southwark, December 10, 1747, and at the Court of King's-Bench, Eaſier Term, 21 Geo. I, 


Macdonald at the Suit of Ramſay. 

While Mr. Macdonald lay under Sentence of Death, a Creditor of his, 

— Ramſay, obtained Leave from my Lord Chief Juſtice at his Cham- 
bers to charge him in Cuſtody ef the Sheriff, in an Action for a con- 
ſiderable Sum of Money; and accordingly he was ſo charged. '* _ 

In Fafter-Term, the 21ſt of the King, Mr. Attorney General acquaint- 
ed the Court, that his Majeſty had given Orders for preparing à Pardofi for 
Mr, Alacdonald to paſs the Great Seal, upon Condition of his retiring out 
of his Majeſty's Dominions, and continuing abroad during his Life. And 
that one of the Secretaries of State had ſent his Whrrant to the Keeper of 
the New Priſon to deliver Mr. Macdonald into the Cuſtody of a Mefſen- 
ger; but that the Keeper refuſed to obey this Warrant, alledying” that as 
his Priſoner - ſtood charged in an Action at the Suit of Mr. Ramſay, he 
could not deliver him into the Cuſtody of a Meſſenger without incurring 
the Danger of an Eſcape. Mr. Attorney concluded with a Motion, that 
the Proceſs Mr. Macdonald ſtood charged with at the Plaintiff's Suit might 
be diſcharged. | 1 

He was ſupported in this Motion by Sir Fehn Strange and the Solicitot 
General. It was ſaid by Ar. Attorney, but not ſtrongly inſiſted on, that 
a Perſon under an Attainder is civiliter mortuus; his Perſon and Eſtate are 
abſolutely at the Diſpoſal of the Crown; and conſequently he is not liable 


Cro. Eliz. 213.) 

To this Point Mr. Henley and Mr. Ford for the Plaintiff inſiſted, and fo 
the Court agreed, that the later Reſolutions have been, and the Law hath 
been long ſettled, that an attainted Perſon is liable to Civil Suits : but by 
the Rules of the Court he ought not be charged, without Leave of the 
Court, or of a Judge at his Chambers. | 

The Point reported by Leonard and Croke to have been adjudged in Truſ- 
ſel's Caſe came afterwards under Conſideration in Actions brought by 
other Perſons againſt that very Mun (Co. Ent. 246. a. b. Cro. Hliz. 516. 
Co. Ent. 248. 2 Ann. 38. Ma. 753. 3. Infl. 215.) and was ruled quite 
otherwiſe, | | 

The Point chiefly inſiſted on by the Counſel on the Side of the Motion 
was, that to charge the Defendant in this Caſe, ſo as to make his Perſon 
liable, would be a Means of defeating the King's Pardon; becauſe he 
would be thereby diſabled to comply with the Terms of it. It would be 
in effect ſaying, that his Majeſty ſhall not grant a Pardon on theſe Condi- 

mal pardon abſolutely, or not at all. ee 
To this Purpoſe they cited Foxwerthy's Caſe, reported in Salk. 500. 
2. Ld. Rm. 848. Far. 153. And the Caſe of Coppin and Gunner in 
2, Ld. Ram. 1572. | | N 2 

But the Court ſaid, We cannot judicially take notice of his Majeſty's 
Intentions touching the Pardon. The Crown, in caſe of Pardons, ſignia 
fieth its Pleaſure finally and irrevocably by the Great Seal, and by that 
alone. A Pardon may not paſs at all, or it may be upon other Conditions 
than are ſuggeſted at the Bar, or it may be à free Pardon. And therefore 
till the Pardon is paſſed, it is too earl / for the Court td give any Opinion 
upon the main Queſtion. Accordingly the Court gave no Opihion; and 
otion +. SR e | 
Mr. Macdonald having afterwards made his Creditor Mr, Ramſay eaſy 
with regard to his Debt, the Action was withdrawn. And he was in 
December 1749, delivered into the Cuſtody of a Meſſenger by virtue of a 
Warrant for that Purpoſe from the Duke of Newca/?lt, one of his Ma- 
jeſty's Principal Secretaries of State, 1 
N. B. The Perſon of a Man under an Attainder is not abſolutely at the 
Diſpoſal of the Crown. It is ſo for the Ends of publick Juſtice, and for 
no other Purpoſe. The King may order Execution to be done upon him 
according to Law, notwithſtanding he may be charged in Cuſtody at the 
Suit of Creditors. But 'till Execution is done, his Creditors have an 
Intereſt in his Perſon fot ſecuring their Debts. (6 H. IV. 6. b. 5. a.) 
And he himſelf as Jong as he liveth, (Crom. 113. a.) is under the Protec- 
tion of the Law. To kill him without Warrant of Law is Murder; for 
which the Murderer is liable to a Proſecution at the Suit of the Crown, 
and likewiſe to an Appeal (Bro. Appeal 5.) at the Suit of the Widow. 
For though his Heir is barred by the Attainder, which corrupteth his 
Blood, and diſſolveth all Relations grounded on Conſanguinity, yet the 
Relation grounded on the matrimonial Contract cuntinueth 'til] Death. 


+ & embark for Scotland. ; 
h The Court, with the Conſent of the Counſel for the Crown, permitted 
the Carte! between France and Great Britain for the Exchange or Ranſom 
ile of Prifoners likewiſe to be read. And obſerved, that as it relateth barely 
: to the Exchange or Ranſom of Priſoners of War, it can never extend to | 
z the the Caſe of the Priſoner at the Bar, ſuppoſing him to be a Subject born. 
when Becauſe by the Laws of all Nations, Subjects taken in Arms againſt their 
ord- lawful Prince, are not conſidered as Priſoners of War, but as Rebels ; and 
King ace liable to the Puniſhments ordinarily inflicted on Rebels. 

. Lord Chief Juſtice Lee in his Direction to the Jury, told them that the 
ourf, Overt Acts laid in the Indictment being fully proved, and not denied by 
ined. the Priſoner, or rather admitted by his „. the 2 Fact they had to 
2 try was, whether he was a Native of Great Britain? If ſo, he muſt be 
_ found Guilty. And as to that Point, he ſaid the Preſumption in all Caſes 
ng 2 of this Kind is againſt the Priſoner ; and the Proof of his Birth out of the 
g the King's Dominions, where the Priſoner putteth his Defence on that Iſſue, 
_ leth upon him. But whether the Evidence that had been given in the 
ich preſent Caſe (which he ſummed up very minutely) did or did not amount 
-ould to ſuch Proof he left to their Conſideration. ; | 
'ruth The Jury found him Guilty, but recommended him to Mercy. He 
; any received Sentence of Death as in Caſes of High Treaſon ; but was after- 
= wards pardoned upon the Conditions mentioned afterwards. 

n 3 , 

udg- Foſter's Reports, p. 39. 

fucd 

1 Effects of the Defendant, if he could find any. 


Vol. IX. 


T N. B. The Rule in Fexavorthy's Caſe ſeems to have been over-haſty, and the Reaſons on which if 18 grounded appear to me to be inconcluſive ; That in Coppin and 
Cunner 3 . — it ſecured to the Defendant the Benefit of his Pardon, without Prejudice to the Plaintiff, who might reſort for Satisfaction to the 


4 F And 


to Civil Suits. And to this Purpoſe he cited Traſſel's Caſe. (1 Leon. 326. 
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And if a Perſon under an Attainder be beat or maimed, or a W. oman 
in the like Circumſtances raviſhed, they may, after a Pardon, maintain 
an Action or Appeal, as their Caſes reſpectiveſy may require (3. f. 215.) 
And though before a Pardon they are diſabled to ſue in their own Names, 
I make no doubt that they are intitled to proſecute, according to the Na- 
ture of their reſpectiye Caſes in the Name of the King; who will do 
equal Right to all his n 8 3 
N. B. During the Trials of the Rebels at St. Margaret's Hill, South. 
wart, under the Commiſſion of 1746, one of the Priſoners challenged 
peremptorily, and for Cauſe, 17 of the Jurors, that there was not a 
ſufficient Number left on the Pannel to proceed on his Trial. In that 
Caſe the Court, ore tenus, (for it was, as hath been already obſerved, a 
Commiſſion of Goal Delivery as well as of Oyer and Terminer) ordered 
a new Pannel, and adjourned for ſeveral Days. On the Day of Adjourn- 
ment the Sheriff returned a Pannel of the ſame Jurors that had ſerved 
through the whole Proceeding, thoſe who had been challenged by the 
Priſoner, or ſworn before, included. And a ſufficient Number appear- 
ing, he was tried. | | : g 
Tue like Caſe happened on the Trial of one of the Aſſaſſins in King 
William's Time. (IV. State Trials, 728, to 733) Mr. Cook on the gth of 
May challenged in the like manner till the ; remaining on the 
Pannel were not ſufficient to make a full Jury ; whereupen the Court, 
ore tenus, ordered a new Pannel, and adjourned to the 14th. On that 
Day his Counſel inſiſted that a new Pannel ought not to have been or- 


— — 


(587) - 41. Proceedings againſt W. Eari of Kilmarnock 


e Bart of Cromertie, 20 C. II. { 588) 


dered ; but that an Habeas Corpora with a Tales ſhould have been awar 

according to the Opinion in Stanford 1 155). But the Court declared, 
that this being a Proceeding under a Commiſſion of Goal Delivery 28 
well as Oyer and Terminer, they might, and indeed always do in the 
like Caſe, award a new Pannel if neceffary, ore tenus, without Writ ot 
| PreceDds £1546 acts -ettus 3 | | es 
In - mere Commiſſion of Oyer and Terminer no Pannel is ordered till 
| the Defendant hath pleaded to Iſſue, and Iſſue is actually joined; ang 
| then it is done by Precept in the Nature of a Venire. And if in ſuch 
Caſe there ſhould be a Want of Jurors, an Habeas Corpora with a Taler 
may, ſaid the Court, poſſibly iſſue ; but no Tales can be granted upon , 
Commiſſion of Goal Delivery. And Mr. Juſtice Poel upon that Occa- 
lion ſaid, that if the Sheriff had returned all new Men without regard to 
thoſe who appeared and were ſworn or challenged on the gth, it had been 
well enoughs 5 | 

The Reaſon of the Adjournments in theſe Caſes was, that the Priſoner, 
might have Copies of the new Pannels in due Time, purſuant to the 
7th of King William; otherwiſe new Pannels might have been ordered 
returnable inflanter.. | | 2 

The original Pannel in 1746 was upon great Deliberation ordered, 
ſitting the Court, ore tenus, as under the Commiſſion of Goal Delivery; 
though, as I have already obſerved, a Precept in common Form for holy. 
ing the Seſſions had iſſued under the Seals of the three Chiefs and three 


ſenior Judges. 
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XLI. The Whole Proceedings in the Houſe of Peers, upon the Indictments againſt WIL III Earl 
of Kitmarnock, GEORGE Earl of CRoMERTIE, and AxTHUR Lord BALMERINo, for High- Treaſon, 


in Levying War againſt his Majeſty : Begun on Monday the 28th Day of Juiy, and continued 
on Wedneſday the zoth of July, and Friday the Firſt of Auguſt, 1746. | 


Die Martis, 240 Junii, 1746. 
T* Duke of Newcaftle, by His Majeſty's Command, acquainted 
the Houſe, That Bills of Indictment of High-Treaſon were 
Yeſterday found, by the Grand Jury of the ny of Surrey, 
againſt William Earl of Kilmarnock, George Earl of Cremertie, and Arthur 
Lord Halmerino. | 

Ordered, That the ſaid Inditments be removed before this Houſe by 
Certiorari : And that a Writ or Writs of Certiorari be iſſued for that 
Purpoſe. _ | 

Then a Committee was appointed to inſpect the Journals of this Houſe 
upon former Trials of Peers in Capital Caſes; and to conſider of the 
proper Methods of Proceeding, in order to bring the Lords above named 
to a ſpeedy Trial: And to report to the Houſe, What they ſhall think 
proper thereupon. 

Their Lordſhips, or any Five of them, to meet To-morrow, at the 
uſual Time and Place ; and to adjourn as they pleaſe. 

Ordered, That the Lord Chief Juſtice of the Court of King's Bench, 
the Lord Chief Juſtice of the Court of Common Pleas, and the Lord 
Chief Baron of the Court of Exchequer, do attend the ſaid Committee. 

Die Jovis, 200 Junii, 1746. 

THE Houſe being informed, That the Writ of Certiarari, iſſued for 
removing the Indictments of High- Treaſon, found by the Grand 
Jury of Surrey againſt William Earl of Kilmargoch, George Earl of Cro— 
mertie, and Arthur Lord Balmerino, was brought into the Houle ; 

The ſaid Writ, Return thereof, and Indictments, were read. 

The Lord Monſon acquainted the Houſe, That the Committee appoint- 
ed to inſpect their Lordſhips Journals upon former Trials of Peers in 
Capital Caſes; and to confider of the proper Methods of Proceeding, 
in order to bring the Lords abovementioned to a ſpeedy Trial, had 
agreed upon a Report: Which they had directed him to make to the 
Houſe, when their Lordſhips will pleaſe to receive the ſame. 

Ordered, That the ſaid Report be received To-morrow ; and the Lords 
to be ſummoned. | 

gb Die Veneris, 270 Funii, 1746. 
THE Lord AMonſen (according to Order) reported, from the Lords 
Committees appointed to inſpect the Journals of this Houſe upon 
former Trials of Peers in Capital Caſes; and to conſider of the proper 
Methods of Proceeding, in order to bring Villiam Earl of Kilmarnock, 
George Earl of Cromertie, and Arthur Lord Balmerino, lately indicted of 
High-T'reaſon, to a ſpeedy Trial; That the Committee have met, and 
inſpected the Journals of this Houle, in relation to the Trials of Peers 
in Capital Caſes ; and were attended by the Lord Chief Juſtice of the 
Court of King's Bench, the Lord Chief Juſtice of the Court of Com- 
mon Pleas, and the Lord Chief Baron of the Court of Exchequer : And 
having heard the ſaid Judges upon the Conſtruction of the Act of the 
Seventh and 7 In Year of King //://;am the Third, intituled, fn Act 


for regulating rials in Caſes ef Treaſon, and Miſprifion of Treaſon, and 


conſidered the Matter to them referred, have come to the following Re- 
ſolution, dix. 

I. That it is the Opinion of this Committee, That, by virtue of the 
ſaid Act, upon the Trial of any Peer or Peereſs in any of the Caſes of 
Treaſon, or Mliſpriſion of Treaſon, within that Act, all the Peers, who 
have a Right to fit and vote in Parliament, ought to be ſummoned 
Twenty Days at leaſt before every ſuch Trial, to appear at ſuch Trial. 

II. Tnat it is the Opinion of this Committee, hat ſuch Summons 
ought to be by Order of this Houſe, requiring, That every Peer, who 
hath a Right to fit and vote in Parliament, do appear at, and attend ſuch 
Trial; and by Letters, to be wrote by the Lord Chancellor, or Speaker 
of the Houſe for the Time being, to each particular Peer : And that 
ſuch Order of the Houle be fixed upon the Doors of this Houſe, and of 
Wejtminſfter-Hail; and alſo be publiſhed in the London Gazette, at leaſt 
Twenty Days before ſuch Trial; and that ſuch Letters be ſent at leaſt 
Twenty Days before ſuch Trial, 


+ 


| III. That it appearing to this Committee, That the antient and uſual 
Method of ſummoning the Lords to attend upon Trials of Peers in Ca- 
pital Caſes, in Parliament, has been, by ſending the Letters of Summons, 
to ſuch Lords as are not in Town, by the Poſt; it is the Opinion of this 
Committee, That the Letters, to ſuch Lords as are not in Town, be 
ſent by the Poſt, according to the antient Uſage. 

IV. That it is the Opinion of this Committee, That the Houſe he 
moved to reſolve and declare, That ſuch Order, ſo fixed up and publiſh- 
ed as abovementioned, and ſuch Letters, ſo ſent as abovementioned, are 
a due Summons of the Peers in Caſes of Trials during the Sitting of 
Parliament, within the true Intent and Meaning of the ſaid Act of the 
Seventh and Eighth of King William the Third. 

V. That it is the Opinion of this Committee, That every Lord, be- 
fore he ſhall fit or vote upon ſuch Trial, ought to take the Oaths, and 
make and ſubſcribe the Declaration required by Law to be taken and ſub- 
| ſcribed by Lords, in order to their Sitting and Voting in Parliament. 
| VI. That it is the Opinion of this Committee, That, in the Letters 
to be wrote, purſuant to the Reſolutions abovementioned, Notice be 
taken, that the Lords are ſummoned, purſuant to the ſaid Act of the 
Seventh and Eighth Year of King William the Third; and that their 
Attendance is required at ſuch Trial, upon Pain of incurring the utmoſt 
Diſpleaſure of the Houſe ; and that, in caſe the Lord, to whom any ſuch 
Letter is directed, ſhall be incapable of attending, by reaſon of Sickneſs, 
or other Diſability, he do ſend Two Witneſſes to atteft the ſame upon 
Oath, | 
T hen the ſaid Report was read by the Clerk. | 

And the Three Firſt Reſolutions, being read a Second time, were ſe- 
verally agreed to by the Houſe ; and ordered accordingly. 

And the Fourth Reſolution being read, the Houſe was moved purſuant 
to the Direction of the Committee. 


And thereupon, 
Reſelved and Declared, That the Order for the Attendance of the Peers, 


who have a Right to ſit and vote in Parliament, fixed up and publiſhed 
as abovementioned, and ſuch Letters wrote by the Lord Chancellor, ot 
Speaker of this Houſe, and ſent as aforeſaid, are a due Summons of the 
Peers in Caſes of Trials during the Sitting of Parliament, within the true 
Intent and Meaning of the ſaid Act of the Seventh and Eighth Year of 
King William the Third. 

Then the Two laſt Reſolutions being read a Second time, were ſe- 
verally agreed to by the Houſe ; and ordered accordingly. 
Ordered, That William Earl of Kilmarnock be tried on Monday the 
| Twenty-eighth of July next, at Nine of the Clock in the Morning, upon 
the Bill of Indictment for High- Treaſon found againſt him: And that 
George Earl of Cromertie be tried on the fame Day, at Ten of the Clock 
in the Forenoon, upon the Bill of Indictment for High-Treaſon found 
againſt him: And that Arthur Lord Ba/merino be tried on the fame Day, 
at Eleven of the Clock in the Forenoon, upon the Bill of Indictment 
for High- Treaſon found againſt him. 

Ordered, That the Trials of the ſaid Peers be had in W:/min/ter-Hall 

Ordered, That an humble Aderets be preſented to his Majeſty, to ac- 

uaint his Majeſty, That this Houſe hath appointed the Trials of Willun 

Fart of Kilmarncch, George Earl of Cromertie, and Arthur Lord Balmerimt, 
to begin, in 1/:/min/ter-Hall, on Monday the Twenty-eighth Day of Juf 
next; and humbly to deſire, That his Majeſty will be graciouſly pleated 
to give Orders, That a Place be prepared in the ſaid Hall for the ſai 
Trials; and alſo to appoint a Lord High Steward, to continue during tf 


ſaid Traals. 
Ordered, That the ſaid Addreſs be preſented to his Majeſty by the Lords 


with White Staves. 

Ordered, That every Peer, who hath a Right to ſit and vote in Parlis- 
ment, do appear at, and attend, the ſaid Trials: And that this Order be 
affixed on the Doors of this Houſe, and of J/:/min/ter- Hall ; and allo 
be printed and publiſhed in the London Gazette, at leaſt Twenty Dj 


before the ſaid Trials. : 
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| Ordered, That the Lord Chancellor do write Letters to all the Peers, 
airing their Appearance and Attendanee at the ſaid Trials, purſuant to 


= 


the Directions contained in the foregoing Report. 
eee, 20* 1706. ; 
THE Lord Chamberlain reported, That the Lords with White Staves 


„according to Order, preſented to bis Majeſty the Addteſs of this 


Houſe Veſterday, for a Place to be prepared in JY:/minfter-Hall, for the 
Trials of the Peers indicted of High- Treaſon, and for the Appointment of 
72 Orders accordingly. \ | 

644 Die Lung, 7 Julii, 1746. 

UPON reading the Petition of Viĩliam Earl of Kilmarnock, now a 
Priſoner in the Tower of Londen, praying, in regard he has Notice given 
him, that his Trial is appointed upon the Twenty-eighth Day of this 
preſent Jah, That their Lordſhips will pleaſe to appoint Mr. George Res 
to be his Sollicitor ; | 

It is Ordered, That the ſaid George R2/s be aſſigned Sollicitor for the Pe- 
titioner, as defired ; and that he may have Acceſs to him at all ſeaſonable 

Imes. | 
7 read ing the Petition of George Earl of Cromertie, now a Priſoner 
in the Tower of Londen, praying, That this Houſe will be pleaſed to ap- 

int Mr. Adam Gordon, Attorney at Law, to be his Sollicitor ; 

It is Ordered, That the faid Adam Gorden be aſſigned Sollicitor for the 
Petitioner, as deſired ; and that he may have Accels to him at all ſcaſon- 
able Limes. 

Die Martis, 89 Fulii, 1746. 


THE Lord Monſm reported from the Lords Committees appointed to 
inſpe& the Journals of this Houſe, upon former Trials of Peers in Capi- 
tal Caſes; and to conſider of the proper Methods of Proceeding, in order 
to bring William Earl of Kilmarnoch, George Earl of Cromertie, and Arthur 
Lord Bulmerino, lately indicted of High Treaſon, to a ſpeedy Trial, That 
they had again met, and taken into further Conſideration the Matter to 
them referred ; and were come to the following Reſolutions ; v:z. 

That it is the Opinion of the Committee, That all the Lords, who 
ſhall attend the ſaid Frials, do attend the Houſe, to take the Oaths, in 
order to their Sitting and Voting upon ſuch Trials, on the Thur/day and 
Friday next preceding the Day appointed for the ſaid Trials. 

That it is the Opinion of the Committce, That the ſaid Reſolution be 
printed and publiſhed in the London Gazette, 

Which, being read twice by the Clerk, were agreed to by the Houſe; 
and ordered accordingly. | 


Die Mercurii, 99 Julii, 1746. 

UPON reading the Petition of Arthur Lord Balmerino, now a Priſon- 
er in the Tower of Londen, praying, That this Houſe will appoint Mr. 
Cen ge Roſs to be his Sollicitor ; 

It is Ordered, That the ſaid George Roſs be aſſigned Sollicitor for the 
Petitioner, as deſired; and that he may have Acceſs to him at all ſcaſon- 
able Times. | 

Die Veneris, 11% Juli, 1746. 

ON a Report made by the Lord Monſan, from the Committee before- 
mentioned: 

Ordered, That the Lord High Steward be directed to acquaint the 
Lords to be tried, and all other Perſons, who may have Occaſion to ſpeak 
to the Court, that they addreſs themſelves to the Lords in general, and 
not to the Lord High- Steward. | 


Die Marlis, 15? Fuli, 1746. 

UPON reading the Petition of George Earl of Cromertie, now a Pri- 
ſoner in the Tewer, praying, in regard he is informed, ſeveral Reſolutions 
have been agreed to by this Houſe, in order to the ſpeedy Trials of the 
Pctitioner, and others, that he may have Copies thereof, the Indictment 
found againſt him, the Cerizorari for removing the ſame, and the Return 
8 70 or any other Proceedings that ſhall be agreed upon in relation to 

is I rial; 

Ordered, That the Petitioner may have Copies of ſuch Proceedings as 
have been had in this Houſe concerning him; together with a Copy of 
the ſaid Indictment, Certiorar;, and Return, as deſired. | 


Die Mercurii, 23% Juli, 1746. 

ORDERED, That the Conſtable of his Majeſty's Tower of London, 
or the Lieutenant of the ſame, or his Deputy, do bring to the Bar of this 
Houle in I/e/tmin/ter- Hall, on Monday next, at Nine of the Clock in the 
Morning, the Bodies of William Earl of Kilmarnich, George Earl of Cro- 
nertie, and Arthur Lord Balmerins, now in his Cuſtody ; together with | 
Copies of their reſpective Commitments, ſigned by the ſaid Conſtable or 
Lieutenant, 


Die Jovis, 24% Julii, 1745; 

THE Lord Monſon reported, from the Lords Committees appointed 
to inſpect the Journals of this Houſe upon former Trials of Peers in Capi- 
tal Caſes; and to conſider of the proper Methods of Proceeding in order 
to the Trials of Milliam Earl of Kilmarnock, George Earl of Cromertie, and 
Arthur Lord Balmerino, lately indicted of High Treaſon ; That the Com- 
mittee have taken into further Conſideration the Matter to them referrcd ; 
and have come to the following Reſolutions (amongſt others); viz. 

That itis the Opinion of the Committee, That all Proclamations tobe 
made in the Court in J/e/tminfier-Hall, during the ſaid Trials, be made in 
the King's Name. 

That it is the Opinion of the Committee, That the Three Lords, in- 
dicted of H igh Treaſon, be brought to the Bar of the Court in Meſimin- 
fter- Hall, at the fame time, in order to be arraigned. 

That it is the Opinion of the Committee, That in caſe the Three 
Lords, indicted of High Treafon, ſhould plead Guilty to their Indict- 
ments, the Houſe be immediately adjourned to the Chamber of Parlia- 


ad Lord Balmerino, for High-Treaſon. 


| London, to the faid Tower ; and that the Trial of the other Lord or Lords 


Lord High Steward: And that his Majeſty was pleaſed to ſay, He would 


4 


| 


pleading Not guilty. do proceed. 
Houſe; and ordered accordingly. 
Die Lune, 289 Juli, 1746. 
Prayers, adjourned into Hemi ull. | 


The Firſt Day in min ſter-Hull. 
ABOUT Eleven of the Clock, the Lords came from their own 


| {uſe into the Court erected in J//4/iminfler-Hail, in the Manner toilov- 


ing: 
The Lord High Steward's Gentlemen Attendants, Two and Pwo. 


| 1 he,Clerks Atliſtant to the Houle of Lords; and the Clerk of the Par- 


liament. 

Clerk of the Crown in Chancery, bearing the King's Commiſſion to 
the Lord High Steward; and the Clerk of the Crown in the Ning's-Beuch. 

The Maſters in Chancery, Two and "I'wo. 

The Judges, Two and Two. 

The Peers eldeft Sons, Two and Two. 

Peers Minors, Two and 'I'wo. 

York and Mindſr Heralds. 

Four Serjeants at Arms with their Maces, Two and Two, 

The Yeoman Uſher of the Houle. 

Then the Peers, Two and T'wo, beginning with the youngeſt Baron. 

Then Four Serjeants at Arms with their Maces, Two and T'wo, 

The Serjeant at Arms attending the Great Seal, and Purſc-Bearer, 

Then Garter King at Arms, and the Gentleman Uſher of the Black- 
Rod, carrying the White Staff before the Lord High-Steward, 

Philip Lord Hardwicke, Lord High-Chancellor of Great /3ritain, Lord 
High Steward, alone; bis Train borne. 

When the Lords were placed in their proper Seats, and the Lord High- 
Steward upon the Wool-Pack; - 

The Clerk of the Crown in Chancery having his Majeſty's Commiſſion 
to the Lord High Steward in his Hand, and the Clerk of the Crown in 
the King's Bench ſtanding before the Clerk's Table with their Faces to— 
wards the State, made Three Reverences ; the Firſt at the Table, the Se- 
cond in the Midway, and the Third near the Wool-Pack; then knecled 
down; and the Clerk of the Crown in Chancery, on his Knee, preſent- 
ed the Commiſſion to the Lord High Steward, who deli-ered the ſame to 
the Clerk of the Crown in the King's-Bench to read: Then riſing, they 
made Three Reverences, and returned to the Table. And then 13 
mation was made for Silence; in this manner: 

Serjeant at Arms. Oyes, Oyes, Oyes! Our Sovereign Lord the King 
ſtrictly charges and commands all manner of Perſons to keep Silence, ups 
on Pain of Impriſonment, 

Then the Lord High Steward ſtood up, and ſpoke to the Peers. 
Lord High Steward. His Majeſty's Commiſſion is about to be read: 
Your Lordihips are deſired to attend to it in the uſual Manner; and all 


| others are likewiſe to ſtand up, uncovered, while the Commiſſion is 


reading. 
All the Peers uncovered themſelves ; and they, and all others, ſtood up 
uncovered, while the Commiſſion was read. 


G6 LORGE R. 


(GEORGE the Second, by the Grace of God, of Great Britain, France, 

and Jrelaud, King, Defender of the Faith, and ſo forth. T'o our 
Right Truſly and Well-beloved Councillor Philip Lord Flardwicke, Baron 
of Hardwicke, in Our County of G:onrefter, Our Chancellor of Great 
Britain, Greeting. Know ye, That whereas Mlliam Earl of Kilmarnock, 
late of the City of Carlifle, in our County of Cumberland; George Earl of 
Cromertie, late of the Town of Perth, in the Shire of Perth; and Arthur 
Lord Balmerino, late of the ſaid City of Carliſſe, in Our ſaid County of 
Cumberland ; ſtand ſeverally indicted before Our Juſtices and Commithon- 
ers, afligned and conſtituted by Our Letters Patent under our Great Seal 
of Great Britain, bearing Date the Fifth Day of Zune, in the Nineteenth 
Year of our Reign, by virtue and according to the Form of the Statute, 
made in this Our preſent Parliament, intituled, An A# for the more eaſy 
and ſpeedy Trial of ſuch Per ſons as have levied, or ſhall levy, War againſt His 
Alajeſiy; and for the better aſcertaining the Qualifi.ations of Furars in Trials for 
High Treaſon, or Aiſpriſion of Treaſon, in that Part of Great Britain called 
Scotland; made to them, and to any Three or more of them; to deliver 
Our Gaol of Our County of Surry o! the Priſoners therein being, or ſuch 
as ſhall or may be detained in the ſame, on or before the Firſt Day of Ja- 
nuary, in the Year of our Lord One thouſand Seven hundred and Forty- 
fix, for or on Account of the High Treaſon mentioned in the ſaid Act, in 
levying War againſt Us within this Realm; and to inquire, by the Oath 


of good and lawful Men of the ſame County, of all ſuch High Treaſons, 


in levying War againſt Us within this Realm by the ſaid Priſoners, or any 
of them, or by any other Perſon or Perſons who are now in actual Cuſto- 
dy for or on Account of the ſame, or who are or ſhall be guilty of High- 
T'reaſon, in levying War againſt Us within this Realm, and ſhall be ap- 
prehended and impriſoned for the ſame, on or before the ſaid Firſt Day of 
January, in the ſaid Year of our Lord One thouſand Seven hundred and 
Forty-ſix; and the ſame Treaſons to hear and determine, according to 
the Form of the {aid Statute, by the Oath of Twelve Jurors, good and 
lawful Men of the ſaid County of Surry, of High-Treaſon, by them the 


Balmerins, committed and perpetrated in levyinz War againſt Us within 
this Realm ; and conſidering, that Juſtice 1s an excellent Virtue, and 
pleaſing to the Moſt High; and being willing that the ſaid William Earl 
of K1,marnech, George Earl of Cromertie, and Arthur Lord Balmerino, ſhould 
be hcard, examined, ſentenced and adjudged before Us, in this Qur pre- 
ſent Parliament, touching and concerning the ſaid High- T'reaſon where- 
of they ſtand ſeverally indict-d as aforeſaid z and: that all other Things 
which are neceſſary in this behalf, ſhould be in due Manner done and ex- 


ment; but if one or more of the ſaid Lords ſhould plead Guilty, and the 
oer Not guilty, in that caſe, the Lord or Lords ſo pleading Guilty be 


— 


ecuted; and for that the Office of Steward of Great Britain (whoſe Pre- 
ſence is required upon this Occaſion) is now vacant (as We are inform- 


forthwith rcmanded, in Cuſtody of the Chief Governor of the Tower of J ed); We, very much confiding in your Fidelity, Prudence, provident 


CircumſpeRion, 


2 17 * 3: 
(39 * 
Which Report, being read twice by the Clerk, was agreed to by the 


THE Lords met in the Houſe of Lords in their Robes; and, aſter 


_* i 


"Y 
T 
i 
by, 
1 : 
1 
_ 
= 
2 * 
1 N 
aj Fe 
= 
- £78 w A 
2 
4 In 
== 
=_ 
— 
. -= 
=_— 
hd 
A * 4 
2 
1 
= 
A .. 
. I i 
3 
a 
_— 
"4 
- 1 
1 
_*v 
1» 4 4 
= 
= 
oy) Wo 
2M 
<4 
1 
« oy 
i 
2 a 
x1 
= 7 
AM 
5 
Ci 
n 


KY” 7 
1 1 2 
8 


* S 6 : 5 2 3 be F : 
0 — Me 8 e I PE \ 5 
e : 2 x ny 0 2 1 n p a 
— 4 — 8 8 , . - __ dhe 2 6 4 oy 0 
1 r 5 W * — 2 N - n A : a * n " 2 $ vo * A nn 
- > —— N = ——— — — R ä : a * : P : * 
Ix 2 & GEAR... * 7 - 7 ,. . — — — . 44 — — — — 


ſaid William Earl of Ailmarnack, George Earl of Cromertie, and Arthur Lord 
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Circumſpection, and „ have for. this Cauſe . ordained and 


erciſe {for this Time) the ſaid Office, with al | 
longing to the fame Office in this behalf: And therefore We command 


you, 


Behalf. In Witneſs whefeof, We have cauſed theſe Our Letters to be 

made Patent. Witneſs Ourſelf at Fftmin/ler, the Twenty-eighth Day 

of July, in the Twentieth, Year'of Our Reign, - _ Mm 

yy the King Himſelf, ſigned with his own Hand. 1 

* 5 | * ; | | . 2] Co 
Serjiant at Arms. God fave the King. 


Then Garter, and the Gentleman Uſher of the Black Rod, after Three 
Reverences, kneeling, jointly preſented the White Staff to his Grace the 
Lord High Steward: And then his Grace, attended by Garter, Black 
Rod, and the Purſe-Bearer (making his proper Reverences towards the 
Throne), removed from the Wool-Pack to an armed Chair, which was 
placed on the uppermoſt Step but one of the Throne, as it was prepared 
for that Purpoſe; and then ſeated himſelf in the Chair, and delivered the 


Staff to the Gentleman Uſher of the Black Rod on his Right Hand, the 


Purſe-Bearer holding the Purſe on the Left. 

Clerk of the Crown. Serjeant at Arms, make Proclamation. | 

Serjeant at Arms. Oyes, Oyes, Oyes! Our Sovereign Lord the King 
ſtrictly charges and commands all manner of Perſons to keep Silence, 
upon Pain of Impriſonment. 

Then the Clerk of the Crown, by Direction of the Lord High Steward, 
read the Certiorari, and the Return thereof; together with the Captions 
of the Indictments, and the Indictments certified thereupon, againſt the 
Earl of Kilmarnoch, the Earl of Cromertie, and the Lord Balmerine, in 
hac verba : | 


The Certiorari GE ORGE the Second, by the Grace of God, ,of 
and Return, | Great Britain, France, and Ireland, King, Defender 
of the Faith, To Our Juſtices and Commiſſioners aſſigned wx | conſtituted 
by Our Letters Patent under our Great Seal of Great Britain, made to 
them, and to any Three or more of them, to deliver Our Gaol of Our 
County of Surry of the Priſoners therein being, or ſuch as ſhall or may 
be detained in the ſame, on or before the Firſt Day of Fanuary, in the 
Year of Our Lord One thouſand Seven hundred and Forty-ſix, for or on 
Account of the High-Treaſon mentioned in the Statute made in this Our 
preſent Parliament, intituled, An A# for the more eaſy and ſpeedy Trial of 
ſuch Perſons as have levied, or ſhall levy Mar againſt his Majeſly ; and for 
the better aſcertaining the Qualiſicationt of Furors in Trials for High-Treaſon, 
or Mili of Treaſon, in that Part of Great Britain called Scotland, in 
levying War againft Us within this Realm; and to enquire, by the Oath 
of good and lawful Men of the fame County, of all ſuch High-Treaſons, 
in levying War againſt Us within this Realm, by the ſaid Priſoners, or 
any of them, or by any other Perſon or Perſons who are now in actual 
Cuſtody for or on Account of the ſame, or who are or ſhall be guilty of 
High- Treaſon in levying War againſt Us within this Realm, and ſhall 
be apprehended and impriſoned for the ſame, on or before the ſaid Firſt 
Day of January, in the ſaid Year of our Lord One thouſand Seven hun- 

dred and Forty-ſix, and the ſame Treafons to hear and determine, accord- 

ing to the Form of the ſaid Statute, and to every of them, Greeting. 

We command you, and every of you, that all and ſingular Indictments 

for High- Treaſon, in levying War againſt Us within this Realm, where- 

of //illiam Earl of Kilmarnock, late of the City of Carliſie, in the County 

of Cumberland; Arthur Lord Balmerino, late of the ſame Place; and 

George Karl of Cromertie, late of the Town of Perth, in the Shire of Perth; 

ſtand ſcverally indicted before you in our ſaid County of Surry; which 

ſaid Indictments now remain in your Power, or in the Power of ſome or 

one of you, with all Things touching the ſame, as fully and perfectly as 

the ſame were taken before you, by what names, Stiles or Titles ſoever 
the (aid William Earl of Kitmarnack, Arthur Lord Balmerino, and George 
Earl of Cromertie, may be called or diſtinguiſhed in the ſame, you do, 

without Delay, deliver, under your Seals, or-the Seals or Seal of ſome or 

one of you, ro Us, in this Our preſent Parliament, together with this 

Writ, Witneſs Ourſelf at 1/e/imin/ter, the Twenty- fifth Day of June, 

in the Twentieth Year of Our Reign. . 

Biſſe. 


Return. BY virtue of this Writ to us, and others, our Fellows, di- 

reed, we do deliver the within-mentioned Indictments 
for High- Treaſon ; whereof the within named Milliam Earl of Kilmarnock, 
Arthur Lord Balmerino, and George Earl of Cromertie, ſtand ſeverally in- 
dicted ; which ſaid Indictments lately remained before us, and others our 
Fellows, but are now annexed to this Writ, with all Things touching the 
ſame, as fully and perieRtly as the ſame were lately taken before us, and 
others our Fellows; to our prefent Sovereign Lord the King, in this pre- 
ſent Parliament; together with this Writ, according to the Form of the 
ſaid Writ, as we are within commanded. | 


The Anſwer of Sir Villiam Lee, Knight; Sir John Willes, Knight; 
and Sir Thomas Parker, Knight; Three of the Juſtices and Com- 
miſſioners within mentioned. 

W. Lee. 


« Wills. 
. Parker, 


| Curry, { BE it remembered, That at a Special Seſſions of Oyer and Ter- 


miner, and Gaol-delivery, of our Sovereign Lord the King, 
of and for the County of Surry, holden at the Borough of Southwark, in 
the ſaid County, on Monday the Twenty-third Day of June, in the 
Twentieth Year of the Reign of our faid preſent Sovereign Lord George 
the Second, by the Grace of God of Great Britain, France, and Ireland, 
King, Defender of the Faith, and ſo forth, before Sir William Lee, 
Knight, Chief Juſtice of our ſaid preſent Sovereign Lord the King, ap- 
pointed to hold Pleas before the K ing himſelf; Sir John Willes, Knight, Chief 
Juſtice of the Court of Common-Pleas; Sir Martin Mrigbi, Knight, one of 


conſtituted you Steward of Great Britain, to 1 5 execute aud ex- 
h all Things due and be- 
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at you diligently ſet about the Premiſſes, and (for this Time) | 
do exerciſe, and execute with Effect, all thoſe Things which belong to 
the Office of Steward of Great Britain, and which are 5 ya in this 
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the Juſtices appointed to hold Pleas before the King himſelf ; Sir . 
| Reynolds, Roni ty one of the Barons of the — of Ex Jang 
Themas Abney, Knight, one of the Juſtices of the ſaid Court of Com 
Pleas; Sir as Burnet, Knight, one other of the Juſtices of the faid 
| Court of Common Pleas ; Charles Clarke, Eſquire, one other of the Ba. 
rons of the ſaid Court of Exchequer; Edward Clive, Eſquire, one other 
of the Barons of the {4id Court of Exchequer; Sir Thomas Deveil, Knioh. 
and Peter Theobald, Eſquire, and others their Fellows, Juſtices, an 
Commiſſioners of our ſaid preſent Sovereign Lord the King, aſſigned b 
Letters Patent of our ſaid preſent Sovereign Lord the King, under lis 
Great Seal of Great Britain, made by virtue of the Statute made in this 
preſent Parliament, intituled, An 4a for the.more eaſy and ſpeedy igt 
of fuch Perſons as. have levied, or ſhall levy, Mar again/t his ajeſty, and 
for the better. aſcertaining the Quaiifications of Furors in Trials fir High. 
77 8 or _— of Treaſon, in that Part of Great Britain called Scot. 
land, to the ſaid Juſtices and Commiſſioners above named, and | 
and to any Three or more of them you whom our ſaid preſent Sovereign 
Lord the King willed, That any of them the ſaid Sir William Ler, Hir 
Jebn Willes, Sir Martin Wright, Sir James Reynolds, Sir Thomas Aing 
Sir Thomas Burnet, Charles Clarke, Edward Clive, and Sir Thomas Dey} 
and others, in the ſame Letters Patent named and appointed, ſhould be 
one), to deliver the Gaol of the ſaid County of the Priſoners therein beino. 
or ſuch as ſhall or may be detained in the fame on or before the Firſt Day 
of January, in the Year of our Lord 1746, for or on Account of the 
High-Treaſon mentioned in the ſaid Statute, in levying War againſt our 
ſaid preſent Sovereign Lord the King within this Realm; and to in. 
quire, by the Oath of good and lawful Men of the ſame County, of all 
ſuch High-Treaſons in levying War againſt our faid preſent Sovereign 
Lord the King, within this Realm, by the ſaid Priſoners, or any of them; 
or by any other Perſon or Perſons who are now in actual Cuſtody for or on 
Account of the ſame, or who are or ſhall be guilty of High- Treaſon, in 
levying War againſt our ſaid preſent Sovereign Ker the King, within 
this Realm, and ſhall be apprehended and impriſoned for the ſame on or 
before the Firſt Day of January, in the ſaid Year of our Lord 1746 ; and 
the ſame High-Treaſons to hear and determine according to the Form of 
the ſaid Statute, by the Oath of Sir William Richardſon, of Bermondſy, 
Knight; Sir Abraham Shard, df Kennington, Knight; Sir Thomas Hanks, 
of Clapham, Knight; Sir Peter Thompſon, of Bermondſey, Knight; Joſat 
Wirdfworth, of Adſcombe, Eſquire; Percival Lewis, of Putney, Eſquire; 
Samuel Atkinſon, of Croydon, Eſquire; John Copeland, of Camberwell, 
Efquire ; Charles Hoſkins, of Croydon, Eſquire ; Foſeph Creſwick, of Strit- 
ham, Eſquire ; William Clarke, of Southwarke, Eſquire ; Foſeph Mil. 
laughby, of Croydon, Eſquire ; Thomas Bevois, of Bermondſey, Tau j 
Elias Bird, of Ritherh:th, Eſquire ; Thomas Tarrant, of Southwark, 
Eſquire ; Edward Steavens, of Southwarke, Eſquire ; Henry Robinſon, of 
IVandfworth, Eſquire N Heathfield, of Croydon, Eſquire ; Nathaniel 
Green, of Southwarke, Eſquire; Iſaac Eeles, of Lambeth, Eſquire ; Jaa 
Smith, of Lambeth, Eſquire ; Hammett Richardſon, of Bermondſey, Eſquire; 
and Samuel Nicholſon, of Croydon, Eſquire; good and lawful Men of the 


ſaid County, being then and there ſworn, and charged to inquire for our 


ſaid preſent Sovereign Lord the King, touching and concerning the Pre- 
miſſes in the ſaid Letters Patent mentioned; it is preſented, that the Bill 
of Indictment, to this Schedule annexed, is a true Bill. 


Surry. TH E Jurors for our preſent Sovereign Lord the King, upon 
their Oath, preſent, I hat William Earl of Kilmarnock, 

late of the City of Carlisle, in the County of Cumberland, being a Subject 
of our ſaid preſent moſt Serene Sovereign Lord George the Second, by the 
Grace of God, of Great Britain, France, and Ireland, King, Defender 
of the Faith, and ſo forth, and not having the Fear of God in his Heart, 
nor having any Regard for the Duty of his Allegiance ; but being moved 
and ſeduced by the Inſtigation of the Devil, as a falſe Traitor and Rebel 
againſt our ſaid preſent Sovereign Lord the King, his ſupreme, true, 
natural, lawful, and undoubted Sovereign Lord, entirely withdrawing 
that cordial Love, and that true and due Obedience, F ding; and Alle- 
iance, which every Subject of our ſaid preſent Sovereign Lord the King 
ſhould, and of Right ought to, bear towards our ſaid preſent Sovereign 
Lord the King; and alſo deviſing, and, as much as in him lay, moſt 
wickedly and traitorouſly intending to change and ſubvert the Rule and 
Government of this Kingdom, duly and happily eftabliſhed under our ſaid 
preſent. Sovereign Lord the King; and alſo to depoſe and deprive our ſaid 
preſent Sovereign Lord the King of his Title, Honour, and Royal State, 
and of his Imperial Rule and Government of this Kingdom; and allo to 
put and bring our ſaid preſent Sovereign Lord the King to Death, and 
final Deſtruction; and to raiſe and exalt the Perſon pretended to be the 
Prince of Hales during the Life of Fames the Second, late King of Ex- 
land, and ſo forth; and, ſince the Deceaſe of the ſaid late King, pretend- 
ing to be, and taking upon himſelf the Stile and Title of, King of Eng- 
land, by the Name of Fames the Third, to the Crown, and to the Royal 
State and Dignity of King, and to the Imperial Rule and Government of 
this Kingdom, upon the Tenth Day of November, in the Nineteenth 
Year of the Reign of our ſaid preſent Sovereign Lord the King, at the City 
of Carliſle aforetaid, in the County of Cumberland aforeſaid, with a great 
Multitude of Traitors and Rebels againſt our faid preſent Sovereign Lord 
the King, to wit, to the Number of Three thouſand Perfons, whoſe 
Names are as yet unknown to the faid Jurors, being armed and arrayed in 
a warlikeand hoſtile Manner, tte wit, with Colours diſplayed, Drums beat- 
ing, Pipes playing, and with Swords, Clubs, Guns, Piſtols, and divers 
other Weapons, as well offenſive as defenſive, with Force and Arms did 
falſly and traitorouſly afſemble and join himſelf againſt our ſaid preſent 
Sovereign Lord the Kings and then and there, with Force and Arms, 
did falſly and traitorouſly, and in a warlike and hoſtile Manner, array 
and diſpoſe himſelf againſt our ſaid preſent Sovereign Lord the King; 


ſuch his wicked and traitorous Intentions and Purpoſes aforefaid, did 
falſly and traitorouſly prepare, order, wage, and levy, a publick and cruel 
War againſt our ſaid preſent Sovereign Lord the King, then and there 
committing and perpetrating a miſerable and cruel Slaughter of an 
amongſt the faithful Subjects of our ſaid preſent Sovereign Lord the 


King; and alſo then and there, during the ſaid War, with Force - 


chequer Sir 


and then and there, with Force and Arms, in Purſuance and Execution of 
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ie, with the ſaid Traitors and Rebels fo aſſembled, armed and ar- 
Am as aforeſuid, fally and traitorouſly, 'againſbthe Wilt of our ſaid 
Ag ſent Sovereign Lord the King, enter into, and take Poſſeſſion of, the 
pen City of Curie, and the Caitle thereto belonging within the ſame Ci- 
* de {aid City and Caſtle being a City and Caſtle of our ſaid preſent 
go un Lord the King); and the ſaid City and Caſtle, with Force and 
e and there did falſly and traitoroufly poſſeſs, hold, keep, main 
2 defend, againſt our ſaid preſent Sovereign Lord the King, apainſt 
ne Pury of his Allegiance, againſt the Peace of our ſaid preſent Sove- 
the Lord the King, his Crown and Dignity, and alſo againſt the Form 
* Statute in ſuch Caſe made and provided. | | 
eine 1 Witneſſes, David Gray; Hugh Douglaſs, 
mh e Fehn Vere, Samuel Madd itt, 
ras Barclay, Charles Campbell, Eſquire: 
- Sworn in Court. 


A true Bill. 


« Caption of the Indidtment againſt George Earl of Cromertle was 
„ like Form as that againſt Nilas Earl of Kilmarnact 3 and then 
followed the Indictment; viz. | 


H E Jurors for our preſent Sovereign Lord the King, upon 

1 T arg 3 That George Fart or Fa late of 
the Town of Perth, in the Shire of Perth, being a Subject of our ſaid pre- 
ſent moſt Serene Sovereign Lord George the Second, by the Grace of 
(ed, of Great Britain, France, and Ireland, King, Defender of the Faith, 
and ſo forth, not having the Fear of God in his Heart, nor having any 
Regard for the. Duty of his Allegiance, but being moved and ſeduced by 
the Inſtigation of the Devil, as a falſe Traitor and Rebel againſt our ſaid 
reſent Sovereign Lord the King, his ſupreme, true, natural, lawful, 
and undoubted Sovereign Lord, intirely withd:awing that cordial Love, 
and that true and due Obedience, Fidelity, and 3 which every 
dubject of our ſaid preſent Sovereign Lord the King ſhould, and of Right 
oueht to bear towards our ſaid preſent Sovereign Lord the King; and al- 
{o deviſing, and, as much as in him fe moſt wickedly and traitorouſly 
intending to change and ſubvert the Rule and Government of this King- 
dom, duly and happily. eſtabliſhed under our ſaid preſent Sovereign Lord 
the King, and alſo to depoſe and deprive our ſaid preſent Sovereign Lord 
the King of his Title, Honour, and Royal State, and of his Imperial 
Rule and Government of this Kingdom, and alſo to put and bring our 


228.8 32 3 „ 3 wn $5 2 ©. WW 5 OT ea W FF * 


, aid preſent Sovereign Lord the King to Death and final Deſtruction, and 
1 to raiſe and exalt the Perſon pretended to be Prince of Wales, during the 
5 


Life of James the Second, late King of England, and fo forth, and, ſince 


. the Deceaſe of the ſaid late King, pretending to be, and taking upon him- 
4 ſelf the Stile and Title of, King of England, by the Name of James the 
* Third, to the Crown, and to the Royal State and Dignity of King, and 
* to the Imperial Rule and Government of this Kingdom, upon the Firſt 
of Day of December, in the Nineteenth Year of the Reign of our ſaid preſent 
tet Sovereign Lord the King, at the Town of Perth aforeſaid, in the Shire of 
15 Perth aforeſaid, with a great Multitude of Traitors and Rebels, againſt 
Pa our ſaid preſent Sovereign Lord the King; to wit, to the Number of a 
the Thouſand. Perſons, whoſe Names are, as yet, unknown to the ſaid Ju- 
der 


tors, being armed, and arrayed in a warlike and hoſtile Manner; to wit, 
os with Colours diſplayed; Drums beating, Pipes playing, and with Swords, 
Sil Clubs, Guns, Piſtols, and divers other Weapons, as well offenfive as 
defenſive, with Force and Arms, did falſly and traitorouſly aſſemble and 
join himſelf againſt our ſaid preſent Sovereign Lord the King; and then 
and there, with Force and Arms, did falſly and traitorouſly, and in a war- 
like and hoſtile Manner, array and diſpoſe himſelf againſt our ſaid preſent 
dovereign Lord the K ing; and then and there, with Force and Arms, in 
Purſuance and Execution of ſuch his wicked and traitorous Intentions and 
Purpoſes aforeſaid, did falſly and traitorouſly prepare, order, wage, and 
Jevy a publick and cruel War againſt our ſaid preſent Sovereign Lord the 
King, then and there committing and perpetrating a miſerable and cruel 
Slaughter of and amongſt the faithful Subjects of our ſaid preſent Sove- 
reign Lord the King; and alſo then and there, during the ſaid War, with 
Force and Arms, did, with the ſaid Traitors and Rebels, fo aſſembled, 
armed, and arrayed, as aforeſaid, falſly and traitorouſly, againſt the Will 
of our ſaid preſent Sovereign Lord the King, enter into, and take Poſſeſ- 
hon of, the ſaid Town of Perth {the ſaid I own of Perth being a Town of 
our ſaid preſent Sovereign Lord the King), and the ſaid Town of Perth, 
with Force and Arms, then and there did falſly and traitorouſly poſſeſs, 
hold, keep, maintain, and defend againſt our ſaid preſent Sovereign Lord 
the King, againſt the Duty of his Allegiance, againſt the Peace of our 
laid preſent Sovereign Lord the King, his Crown and Dignity, and alſo 
gainſt the Form of the Statute in ſuch Caſe made and f . 
Witneſſes, Hugh Roſs. 
David Gray, 
Jahn . K 3 
James Loegie. 
Sworn in Court. 


A true Bill. 


The Caption of the Indictment againſt Arthur Lord Balmerino was read 
n the like Form as that againſt William Earl of Kilmarnock ; and then fol- 
lowed the Indictment ; viz. 


ur. ? 2 Jurors for our preſent Sovereign Lord the King, upon 
| their Oath, preſent, That Arthur Lord Balmerins, late of the 
ity of Carliſle, in the County of Cumberland, being a Subject of our ſaid | 
reſent moſt Serene Sovereign Lord George the Second, by the Grace of 
od of Great-Britain, France, and Ireland, King, Defender of the Faith, 
ud ſo forth, not having the Fear of God in his Heart, not having any 
Kerard for the Duty of his Allegiance, but being moved and ſeduced by 
Inſtigation of the Devil, as a falſe Traitor and Rebel againſt our ſaid 
preſent Sovereign Lord the King, his ſupreme, true, natural, lawful, 
ud undoubted overeign Lord, intirely withdrawing that cordial Love, | 
aud that true and due Obedience, Fidelity, and Allegiance, which every. 
dudject of our ſaid preſent Sovereign Lord the King ſhould, and of Right, 
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deviſing (as much as in him lay) and moſt wickedly and traitcrouſly intending 
to change and ſubvert the Rule and Government of this Kingdom; 
duly and happily eſtabliſhed under our ſaid preſent Sovereign, Lord the 
King; and alfo to depoſe and deprive our ſaid preſent Sovereign Lord the 
King of his Title, Honour, and Royal State, and of his! mperial Rule 
and Goverriment of this rg 2% and alſo to put and bring our ſaid 
preſent Sovereign Lord the King to Death and final Deſtruction ; and 


to raiſe and exalt the Perſon pretended to be Prince of Males, during the 


Life of James the Second, late King of England, and ſo forth, and ſince 
the Deceaſe .of the ſaid late King, pretending to be, and taking upon 
himſelf the Stile and Title of King of England, by the Name of James 
the Thitd, to the Crown, and to the Royal State and Dignity of King, 
and to the Imperial Rule and Government of this ring Foes upon the 
Tenth Day of November, in the Nineteenth Year of the Reign of our ſaid 
preſent Sovereign Lord the King, at the City of Carli: aforeſaid, in the 
County of Cumberland aforeſaid, with a great Multitude of Traitors and 
Rebels, againſt our ſaid prefent Sovereigh Lord the King; to wit, tothe 
Number of Three Thouſand Perſons (whoſe Names are, as yet, unknown 
to the ſaid Jurors); being armed and arrayed in a warlike and hoſtile 
Manner ; to wit, with Colours diſplayed, Drums beating, Pipes play- 
ing, and with Swords, Clubs, Guns, Piſtols, and divers other Weapons, 
as well offenſive as defenſive, with Force and Arms, did falſly and traito- 
rouſly aflemble and join himſelf againſt our ſaid pr: ſent Sovereign Lord 
the King; and then and there, with Force and Arms, did falſly and trai- 
torouſly, and in a warlike and hoſtile Manner, array and diſpoſe himſelf 
againſt our ſaid preſent Sovereign Lord the King; and then and there, 
with Force and Arms, in Purſuance and Execution of ſuch his wicked 
and traitorous Intentions and Purpoſes aforeſaid, did falſly and traitorouſly 
prepare, order, Wage, and levy a publick and cruel War againſt our ſaid 
preſent Sovereign Lord the King, then and there committing and perpe- 
trating a miſerable and cruel Slaughter of and amongſt the Faithful Sub- 
jects of our ſaid preſent Sovereign Lord the King; and alſo then and there, 
during the ſaid War, with Force and Arms, did, with the ſaid Traitors 
and Rebels, ſo aſſembled, armed, and arrayed, as aforeſaid, falſly and 
traitorouſly, againſt the Will of our ſaid preſent Sovereign Lord the 
King, enter into, and take Poſſeſſion of, the ſaid City of Carliſle, and 
the Caſtle thereto belonging within the ſame City (the ſaid City and 
Caſtle being a City and Caſtle of our ſaid preſent Sovereign Lord the King), 
and the ſaid City and Caſtle, with Force and Arms, then and there did 
talſly and traitorouſly poſſeſs, hold, keep, maintain, and defend, againſt 
our ſaid preſent Sovereign Lord the King, againſt the Duty of his Alle- 
giance, againſt the Peace of our ſaid preſent Sovereign Lord the King, 
his Crown and Dignity, and alſo againſt the Form of the Statute in ſuch 
Caſe made and provided. | 5 
Witneſſes, Hugh Douglaſi, 

John Vere, _ 
_ Berclay, 

avid Gray, 

| James Logie. 

A true Bill. Sworn in Court, 

Lord High Steward. Is it your Lordſhips Pleaſure that the Judges 
have Leave to be covered ? 

Lords. Ay, ay. OS | 

Clerk of the Crown. Serjeant at Arms, make Proclamation for the Licu- 
tenant of the Tower to bring his Priſoners to the Bar. | 

Serjeant at Arms. Oyes, oyes, oyes! Lieutenant of the Ter of Lon- 
don, bring forth your Priſoners, William Earl of Kilmarnach, Grorre Earl 
of Cromertie, and Arthur Lord Balmerine, to the Bar, together with Copies 
5 _— reſpectie Commitments, purſuant to the Order of the Houſe of 

ords; 

Then William Earl of Kilmarnock, George Earl of Cremertie, and Arthur 
Lord Balmerino; were all brought to the Bar, by the Deputy-Governor of 
the Tower, having the Ax carried before them by the Gentſeman-Gaoler, 
who ſtood with it, on the left Hand of the Priſoners, with the Edge turned 
from them. The Priſoners, when they approached the Bar, made three 
Reverences ; and then fell upon their Ea at the Bar: The Deputy- 
Governor of the Tower alſo delivered in-the Copy of the Commitment; 

Leird High Steward. Your Lordſhips may riſe. 

Then the Priſoners roſe up, and bowed to his Grace the Lord High 
Steward, and to the Houſe of Peers; which Compliment was returned 
them by his Grace, and the Lords, 

L. H. $. Let the Copy of the Commitment be read. 

Which was read as follows: 


Themas Folles, Duke of Newcaſtle, Marquis and Earl of Clare, Viſcount 
Haughton, Baron Pelham of Laughton, Knight of the Moſt Noble Or- 
der of the Garter, one of the Lords of his Majeſty's Moſt Honour- 
able Privy Council, and Principal Secretary of State, &c. 


"P HESE are in his Majeſty's Name to authorize and require you to re- 
ceive into your Cultod; the Bodies of William Ear! of Kilmarnock, 
George Earl of Cromertie, a0 Arthur Lord Balmerino, hercwith ſent you, 
for High- Treaſon, in levying War againſt his Majeſty ; and to keep them 
ſafe and cloſe, until they ſhall be delivered by due Courſe of Law: And 
for ſo doing, this ſhall be your Warrant. Given at 7/bitehall, the 
e rag Day of May 1746, in the Nineteenth Year of his Ma- 
jeſty's Reign. * 
HoLLEs NEWCASTLE, 


To the Right Honourable the Lord Cornwallis, Conſtable of his Ma- 
jeſty's Tower of London, and in his Abſence to the Lieutenatit of 
the ſaid Toter, or his Deputy. 

This is a true Copy of the original Warrant. 
CoRNWALCIs. 


Then Proclamation having been again made for Silence, the Lord 


aght to bear towards our ſaid preſent Sovereign Lord the King; and alſo | High Steward poke to the Priſoners as follows : 
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L. H. S. 77 ILLIAM Earl of Kilmarnech, George Earl of  Cromertie, 
© PF Arthur Lord Baimerine, your Lordſhips are brought before 
the moſt auguſt Judicature in this Kingdom, in order to receive your ſe- 
veral Trials, upon different Charges of High- Treaſon agaitiſt you, re- 
turned before this Houſe. Ss ar Bog i an 1 
As the Crimes, whercof, you ſtand accuſed, are of the moſt heinous. 
Nature, fo the Accuſations againſt you are grounded upon no fight 
Foundations: They are no leſs than Indictments for levying War, and 
raiſing a Rebellion againſt his Majeſty, found by a Gran Jury of Gen- 
tlemen, of great Worth and Conſideration, in the County of Furry, 
upon Evidence produced before them. | ESC HE 
But though your Charge is thus weighty and ſolemn, it is ſtill but a 
Charge, A. jp to all ſuch Defences as the Circumſtances of your, 
ſeveral Caſes, and the Rules of Law and Juſtice will admit. rely 
The Law is the ſolid Baſis and Support of the King's Throne: It is 
the great Bulwark of the Property, the Liberty, and Life of every Sub- 
jet; and it is the Security of the Privileges and Honours of the Peerage. 
By this Meaſure, which is uniform and equal to every Member of the 
Community, your Actions, which are now called in Queſtion, are this 
Day to be examined and judged. | 

If your Lord(hips are innocent, this will be one Ground of a reaſon- 
able Confidence in your preſent unhappy Circumſtances : But to this 
Conſideration your own Thoughts cannot fail to add another; I mean, 
that the Rules of this Law are to be expounded and diſpenſed to you by 
this illuſtrious Aſſembly, the whole Body of the Peers of Great- Britain, 
in whoſe noble and diſcerning Minds nothing can have Weight but 
Evidence and Juſtice: Guilt alone can take place againſt you, and Inno- 
cence alone can acquit you. ; 

Your firſt Conſideration will be, What Pleas to put in to theſe In- 
dictments: If your Lordſhips ſhall put yourſelyes upon your Trials, you 
may reſt aſſured, from the Motives I have already mentioned, that they. 
will be legal, fair, and impartial; and as you {tand here to anſwer for 
your Eſtates, your Lives, your Honours, and your Polterity, it is in- 
cumbent upon you to recollect yourſelves, and to call up all thoſe Suc- 
cours of Reaſon, Diſcretion, and Temper, which you are Maſters of, 

There is a Circumſtance in your Caſe which is new, and makes it 
unneceflary for me to ſay much, by way of Admonition, concerning your 
Defence: Your Lordſhips are the firſt of your Rank and Quality who 
have been brought to Trial upon Indictments for High-Treaſon, ſince 
the Act made in the Reign of our great Deliverer King William the | 
Third, for regulating of Trials in Caſes of High-Treaſon, and Milpri- 
ſion of Treaſon. 

It has been the peculiar Happineſs of this Nation, fince the Revolu- 
tion, that our Princes have had that Confidence in the Affections of their 
People, and the Intereſts cf both are become ſo evidently the ſame, that 
the regal Sanction has, ſince that Period, been graciouſly granted to 
Laws tor the Security of the Subject, which were in vain wiſhed for in 
former Reigns. 

However injuriouſly that Revolution has been traduced, whatever At- 
tempts have been made to ſubvert this happy Eſtabliſhment founded upon 
it, your Lordſhips will now have the Benefit of that Law in its full 


Extent. 


Before I conclude, I am by Command of the Houſe to acquaint your 


Lordſhips, and all other Perſons who ſhall have Occaſion to ſpeak to the 
Court, during theſe Trials, that they are to addreſs themſelves to the Lords 


in general, and not to any Lord in particular. 
L. H. S. Your Lordſhips will do well to give Attention, while you 
are ſeverally arraigned upon your Indictments. 
Here the Earl of Kilmarnock was arraigned, in the Form of the ſaid 
Indictment againſt him, by the Clerk of the Crown in the King's- 
Bench, 


Clerk of the Crown, | rl o 
uilty of this High- Treaſon whereof you ſtand indicted, or not guilty ? 

Earl of Kil. Guilty. Ht | | 

K. Lhe Diſtance I am at from the Bar is ſo great, that I am not 


ſure whether I heard your Lordſhip right; and therefore deſire to aſk you, | 


Whether you plead guilty, or not guilty ? 
Karl of Rid. Guilty, my Leide. 
George Earl of Cromertie was arraigned in the ſame Manner, upon the 
ſaid Indictment againſt him. 2 | | 
Clerk of the Crown. How ſay you, George Earl of Cremertie, are you 
guilty of this High- Treaſon whereof you ſtand indicted, or not guilty ? 
Karl of Crom. Guilty. LR 
L. H. S. Not perfectly. hearing your Lordſhip's Anſwer, I mult give 
vou the fame Trouble as I'did the Earl of Ki marnoct, by aſking your 
Lordſhip the ſame Queſtion, Whether you plead guilty, or not guilty ? 
Earl of Crom. Guilty, my Lords. « | 
Arthur Lord Balmerine was arraigned in the ſame Manner, upon the 
ſaid Indictment againſt him. | 


Cl. of the Cr. How ſay you, Arthur Lord Balmerino, Are 500 guilty of 
this High Treaſon whereof you ſtand indicted, or not guilty? / fs 

Lord Balmerino. Will your Lordſhips be pleaſed to hear me, and | will 
be very ſhort; I have only 'I'wo or Three Words to ſay: I will not take 
up your Time, my Lords. 

L. H. S. Your Lordſhip is now arraigned ; and 


been read to you: Now is your Time to plead. 
Lord Bal. If I ſhould plcad guilty, there is no occaſion to ſpeak after 
that | 
L. H. S. This is not a proper Time to ſpeak to other Matters, It is 
my Duty to inform your Lordihip of the Rules of Law, and Methods of 
Proceeding; which require that you ſhould firſt plead to the Indictment. 
Lord Bal. Then, my Lords, you will oblige me to take up more of your 
Lordſhips Time than 1 intended; for I cannot plead guilty, | defire to 


the Indictment has 
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T. H. S. If your Lordſhip has any thing material, you may mention 
4 Lord Balm. My Lords, if there _— Paule in the Former mh pot 
ment, or if it is ſo faulty, that no Judgment can be given upon it, ! * 

to know, Whether I can be indicted again. ee ee e 

he th, Ta Lordſhip has any Exception to take to the India 

for Miſ-writing, Mil-ſpellings or any Informality of that Natur 
now is your proper 1 ime to offer ſuch Exceptions. ks % 
Lord B.. My Lords, I am indicted by the Title of Lord Balmer;,, 
the City of Cari//e; and, I am ſure, that is no Title belonging to me. 
And I am indicted for being at the Taking of his Majeſty's City and Caſtle 
of Carlifle on the 10th of November ; and I can prove, that, at that Ti 
I was not within Twelve Miles of it: Now, my Lords, Will that be of 
any Ufe to me? I can prove I was Twelve Miles off, when they ſay I 
1 Carliſle. | : | ws” wy 

Cl. of the Cr. Neher at Arms, make Proclamation for Silence. 

Serj. at Arms. Oyes, Oyes, Oyes! Our Sovereign Lord the Kin, 
doth ſtrictly charge and command all manner of Perſons to keep Silence 
upon Pain of Imprifonment. he ON s by * 

L. H. S. My Lord Balmerino, you have made Two Objections of dif 


| ferent Natures ; the firſt of them is to the Addition of Place given to vou . 
this Indictment; and the other goes to the Fat "Sb 


; | thereby charged upon 
you. As to the Firſt, I muſt inform vour J. ordſhip, that the Words 2 
of the City of Carliſle in the County of Cumberland, are not made Part of 
8 Title, but are only an Addition of Place, which the Law, for good 
eaſons, requires to be inſerted by way of Deſcription of the Defendant in 
| all Indictments; and it is moſt commonly taken from that Place, where 
the Crime is by ſuch Indidtment charged to have been committed. As 0 
your other Objection, it relates to the Fact alledged in the Indictment, and 
will depend upon the Evidence; which cannot be entered into till you, 
Lordſhip has pleaded, | 8 
ord Bal, Then, my Lords, though I could prove I was elſe 
would be of no Uſe ST at all. ? 5 e 
L. H. S. Your Lordſhip miſtakes me; I do not tell you ſo; but only 
that this your laſt Objection cannot be taken into Con ideration, till after 


you have,pleaded, and the Evidence appears. 


1 Bal. I can make it appear, that I was not at Carliſe at that 
ime. | | 
L. H. S. I have acquainted your Lordſhip according to my Duty, with 
the Method of Procceding, and the proper Time for making uſe of yout 
Objection. It muſt be left to your Conſideration, how far you think it 
for your Advantage to inſiſt upon it. 

Cl. ef the Cr. Arthur Lord Balmerine, Are you guilty of the High. 
Treaſon whereof you ſtand indicted, or not Guilty ? 2 

Lord Bal. Not Guilty, my Lords. : 

Cl. of the Cr, Culprit, How will your Lordſhip be tried? 
| Lord Bal. By God and my Peers. 

Cl. of the Cr. God ſend your Lordſhip a good Deliverance, 

L. H. S. Let the Lieutenant of the Tewer take my Lord Kilmarnui 
and my Lord Cremertie from the Bar. VE. 
; Theſe. Two Lords were then taken from the Bar by the Lieutenant of 
the Tower; who returned again, and ſtood on the Right Hand of 
Lord Balmerino ; the Gentleman-Gaoler ſtanding all the Timeon 
his Left Hand, with the Ax turned from him, - 


' Cl. of the Cr. Setjeant at Arms, Make Proclamation. 

| dSery. at Arms. , Oyes, Oyes, Oyes ! All manner of Perſons, that will 
give Evidence on behalf of our Sovereign Lord the King, againſt Arthur 
Lord Balmerino, the Priſoner at the Ba, let them come forth, and they 
ſhall be heard; for now he ſtands. at the Bar, upon his Deliverance, 

L. H. S. My Lords, The Diſtance of this Place froin the Bar is fo 
great, that I muſt deſire your Lordſhips Leave to go down to the Table, 
tor the Convenience of Hearing. LEN 
Lords. Ay, Ay. | | 9 
ö Then his Grace removed to the Wool- pack, and delivered the 
By White Staff to be held by the Gentleman: Uſher of the Black 

Rod; who, during the whole Trial, always received and deliyered 

back the White-Staff upon his Knee. | TK, 
5 Sir Richard Lloyd, Counſel for the King. 
May it pleaſe your Lordſhips, exe 
ARTHUR Lord Balmerins ſtands indicted at your Lordſhips Bar 
for High-Treaſon ; and the Charge againſt him, in the Indictment, 
is, That he being a Subject of our preſent moſt Sercne Sovereign Lotd 
King George, and not having any Regard for the Duty of his Allegiance, 
as a falſe Traitor and Rebel againſt our Sovereign Lord the King, his 
ſupreme, true, natural, and lawful, Sovereign, and withdrawing that 
cordial Love, and true and due Obedience, which every Subject of bis 
Majeſty ſhould and ought to bear toward him; and wickedly and tra 
torouſly deviſing and intending to change and ſubvert the. Rule and 
Government of this Kingdom, and to depoſe and deprive his Majeſty of 
his Title, Honour, and Ropal State, and Imperial Rule and Government 
of theſe Kingdoms, and to put and bring him to Death and final De. 


j 
! 
* 


ſtruction, and to raiſe and exalt the Perion pretending to be Prince of 


Wales, during the Life of James the Second, and fince pretending to be, 
and taking upon himſclf the Stile and Title of, King of England, by the 
Name of James the Third, to the Crown, and to the Imperial Rule and 
| Government of this Kingdom ; that he did, upon the Tenth Day of Nr 

vember, in the Nineteenth Year of his preſent Majeſty's Reign, at Car- 
lifle, in the County of Cumlerland, with a Multitude of Rebels, armed, 
and arrayed, in a warlike and hoſtile Manner, with Arms, as well offen- 
falſly and traitorouſly array themſelves, with Force and Arms, againltout 
againſt the King, and make a miſerable and eruel Slaughter of his Majeſty's 
Subjects, and, with the ſaid Traitors and Rebels; ſo armed and arrayed, 


be heard: I will not take up your Lordſhips Time, I want an Anſyer to 
ene Queſtion, and then I will plead, 


* 
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ſive as defenſive, aſſemble themſelves together; and then and there did 


ſaid Lord the King; and then and there did levy a public and cruetWit 


did enter into, and take Poſſeſſion of, the ſaid City and Caſtle of Carlit, 
the ſame being a City and Caſtle of our ſaid Lord the King, and did ** | 
| | 0 at 
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inſt the Duty of his Allegiance, againſt the Peace of our ſaid prefent 

e Lord the King, and againſt the Form of the Statute in ſuch 

* de and provided. a ee G90 g 8 i 
51 Lid. to this Indictment he has pleaded, That he is not guilty : 
It is ineumbent upon us, who have the Honour to ſerve the Crown in this 
Proſecution, to prove this Guilt upon him; and then nothing remains for 
us, but to pray your Lordſhips Judgment accordingly. 

"13 £264 9210. Mr Serjeant Skinner, the King's Serjeant. 
FO + g 
| 1 75 Counſel, in this Cauſe, for the King, againſt the unfortunate 
Peer at your Lordſhips Bar; Who ſtands accuſed of a Crime, the higheſt 

wich is known to the Laws of this Realm. 
* For High Treaſon comprehends all other Offences : Murder and Ra- 


q * 4 
4 ks 


ne accompany, and are cloſely connected with High-Treaſon ; and 


Waſte, Deſtruction, and Famine, are the Marks it leaves behind. 
To be guilty of the loweſt of theſe, as a fingle Offence, would be ab- 


| Yorrefit to a Perſon of a noble Heart: To be guilty of each of theſe Of- 


fences, is ſucha Weight of Crime, as would depreſs and bear down a noble 
Mind: Yetſuch is the Caſe of that unhappy Perſon, who is guilty of the 
Crime of High- Treaſon. 155 Ss | | 

| will not bring a railing Accuſation againſt this unfortunate Lord: 
Indeed, the Offence cannot admit of Aggravation : But, when I conſider 
the inevitable Ruin which muſt have befallen our ra! if theſe perni- 
cious Deſigns had taken their Effect; the tetal Subverſion of our Reli- 

:0us and Civil Liberties ; I then cannot help lamenting that neither high 

Food, nor thofe generous Sentiments of Gratitude and Humanity, which 
are uſually implanted in a noble Breaſt, that theſe could not reſtrain a 
high-born Peer from engaging in thoſe wicked Councils ; the uniting in 
which is a Stain to his Honour, and will be a Mark of Infamy to his Po- 
* the moſt grievous Thought, to this unhappy Lord, muſt be, That 
the Conſequences of his Crime will affect his Deſcendants : He was their 
Root of Henour ; he now derives to them Diſgrace and Infamy. 
But the Law in ora, 2161098 with great Reaſon and Juſtice: "The Pu- 
niſhment of the guilty Perſon alone may not be ſufficient to deter Men 
from the Commiſſion of this Crime: He may be fo hardened, as to think 
his own Suffering to be light; but he may lament for the Fate of his 
Children and Family: Such likewiſe were the Laws of Nations the moſt 
ſamed for their Rule and Polity. i 

In this Houſe, fo eminently diſtinguiſhed for Learning as well as Ho- 
nour, I want no Apology, when I repeat the Opinion of the great Roman 
Lawyer and Orator, upon this Subject : Tully ſtates this as an Objection; 
and I ſubmit, that he gives an Anſwer, natural and affecting: His 
Words are : 


Nec veri me fugit, quam fit acerbum Parentum Scelera Filiorum Pænis 
lui; £& hoc preclare Legibus comparatum ęſi; ut Caritas Liberorum amici- 
ores Parentes Reipublice redderet. 


Rebellion ſurely is the Sin of Witchcraft ; otherwiſe what can engage a 
Perſon in an Attempt to deſtroy the Religious and Civil Liberties of his Coun 4 
try, thoꝰ in the ſame Ruin he thus involves the Fate of himſelf and his Poſteri- 
ty? Our Religion is a reaſonable Service ; its Eſtabliſhment is the Law of 
the Land ; and for a Proteſtant Peer to endeavour to extirpate this our molt 
holy Religion, and to introduce Superſtition and [dolatry amongſt us, is 
a Propoſition as abſurd as Tranſubſtantiation: Our Civil Rights muſt 
have fallen a Sacrifice to the Ambition of France; for it was a vain Ima- 

ination, to think, that France would in earneſt have ſct any King over 
us. Whoever is a Britiſb King, "muſt, in Time, at leaſt, act upon Bri- 
1% Principles: From that Moment he is equally an Enemy to France, 
25 any of the boldeſt or beſt of his Predeceſſors. France knows, and will 
purſue, her natural Intereſt : To make us Tributary, to make us Provin- 
cial, to deſtroy” us as a Nation, was, and muſt, and can only be, the true 
Deſion of France. 

But the Genius of the Nation exerted itſelf in the Cauſe of Liberty, 
under the Command of his Royal Highneſs the Duke ; and when we con- 
ſider our Misfortunes under former Leaders, and how the true Engliſb Va- 
Jour prevailed, when animated and influenced by the Preſence and Ex- 
ample of ſo great a Commander, we may juſtly apply to his Royal High- 
neſs what was ſaid of Scipie, Tantus Exercitus, guantus Iniperator. 

Before I come to the particular Part, which the Lord at the Bar has 
ated ; it may be neceſſary to give a ſhort Hiſtory of this unnatural] Re- 
bellion : And here the Names of the Two unfortunate Peers, who have 
juſt confeſſed their Guilt-at your Lordſhips Bar, muſt often occur. 

In June 1745, the Son of the Pretender landed in the Weſt Highlands 
of Scctland : Few then were his Company or Followers; but the Cloud, 
which ſeemed, at fiſt, to be no larger than a Man's Hand, quickly ga- 
thered, and blackened that Part of the Hemiſphere. The firſt who ap- 
peared were the Macdonalds and the Camerons, Men famed for Rebellious 
Acts: They were ſoon joined by the Duke of Perth, the Marquis of 
Tullibardine, Lord Elcho, and Lord George Murray; and when they came 
to Perth, their Number was five thouſand Men ; from thence they march- 
ed to Edinburgh, and there ey proclaimed the Pretender; and foon after, 
S:ptember the T wenty-firſt, followed the Battle of Preſtan-Pans. I wiſh 
that we could forget the Miſcarriages of that Day ! 

In Ofober the Pretender's Son was joined by another Body of Rebels, 
under the Command of the Earl of K:/marnick : His Lordſhip made his 
firſt Appearance on the Banks of the River which divides England from 
Sand ; Here I wiſh, for the Sake of the Nation, and for his own Sake, 
that the noble Lord had made ſome Stop, and had well conſidered the 

nterprize on which he was going: Could he have then foreſeen the 
Calamities, which his raſh Undertaking has brought upon his Native 
Country ; could he have then beheld with his Eyes the Rapine, the Vi- 
clence, and the Oppreſſion, which have enſued ; the Oppoſition of the 
don to the Father, of the Brother to the Brother, and how all the Cha- 
rities of one Man to another were deſtroyed ; could he have foreſeen his 
own ſhameful Retreat, and final Overthrow, his Feet had never paſſed 
tae Banks of that River. 
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From thence they marched into Erg land, laid Siege to Carliſle, and took 
it ; and here again they proclaimed the Pretender : From thence they went 
to Perrith, and to many other Places in England, till they came to Derby : 
In this Town they heard, that his Royal Highneſs the Duke was advan- 
cing towards them, Here Rebellion grew pale; the Fame of the Duke's 
Approach made them retreat: Their March was, expeditious ; yet they 
left behind them ſo many Marks of their Cruelty and Barbarity, as if 
their only Deſign was to plunder and deſtroy. _ 5 5 

His Royal Highneſs, with a Detachment, purſued the Rebels to Clifton ; 
and it is doubtful, whether their Cowardice or Cruelty was here the molt 
remarkable: They fled, and yet, in their Haſte, they tosk Time to murder 
the King's Soldiers, who lay wounded on the Ground: From hence they 
got back to Carliſſe, and from thence proceeded to Dumfreys and Glaſoow, 
And here I muſt remember the noble Zeal and Firmneſs which the Magit- 
trates and Citizens of G{a/70w expreſled for their Royal Maſter, Our moſt 
Gracious Sovereign: They paid, indeed, moſt heavy Exactions for this 
their Loyalty; which remain like ſo many Scars; but the Wounds were 
honourable. HL | 

From thence they marched to Bannickburn, and ſo te Stirling + Here 
they were joined by the Earl of Crouer tie, and then laid Siege to Stiriing- 
Coftle: This occationed the Battle of Flite: To this Place the Lord 
Batlmerino, the Priſoner at the Bar, marched at the Head of his Regiment: 
Here the Rebels retired ; but Victory was reſerved tor his Royal Highneſs. 
But, before I leave this Field, I muſt lament the Fate of a valiant Soldiec 
and Commander; wounded, indeed, in the Field of Battle, but after- 
wards murdered in cold Blood: Let one mere Mark of Infamy, at leaſt, 
be fixed on this Rebellion, for this murderous Act, committed on ſo 
worthy and brave a Gentleman, ; 

From Falkirke the Rebels retired to Stirling ; from thence into the High- 
lands, thoſe Hills of the Robbers : After ſome Time they joined again at 
Inverneſs ; they attacked Fort George, then in the Poſſeſſion of his Majeſty's 
Forces, and took it; they took Fort Auguftns, and demolithed it; before 
Fort illiam they met with a Repulſe: From thence they marched to 
Culleden Field; a bloody Field! where fell Rebellion, I hope, never to 
riſe again. To point out the Conduct, to celebrate the Courage of his 
Royal Highneſs, to paint the Glory of that memorable Day, is an At- 
tempt too bold: The Gratitude of the Nation, the united Tanks of the 
Parliament, and the Approbation of his Royal Father, ſhew the Great- 
neſs of the Merit by the Richneſs of the Reward. 

My Lords, the particular Circumſtances attending the Cafe of the un- 
fortunate Peer at your Lordſhips Bar are conſiderable : Hizh-Treafon is 
an Offence foul and black in itſelf; it wants no Colouring to make it 
appear more deformed and hideous : But the Lord Baimerino has heighten- 
ed every Feature of this Deformity : He was, in the Service of the King, 
a Captain in the Regiment commanded by the Lord Saunen; not on! 
therefore by his Oath of Allegiance, as a Subject, but by his Military 
Oath, as his Majeſty's Soldier, as a Soldier bales by his Sovereign with 
a Command, he lay under the ſtrongeſt Obligations to be faithful: But 
he betrayed this "I ruſt; he deſerted his Station, in the which Virtue 
bid him ſtand, | 

As a Reward for his Treachery, the Priſoner, my Lords, was advanced 
to be the Captain of the Second Troop of Life- Guards attending on the 
Perſon of the Pretender's Son: We ſhall ſhew, that ſoon after the (City 
of Cerlifle ſurrendered to the Rebels, the Prifoner entered that City at the 
Head of his Troop, with his Sword drawn, Colours diſplayed, and Drums 
beating; he, drefi:d in the Uniform of the Regiment, with a white Cock- 
ade in his Hat: He went the ſame Progreſs through the ſeveral Places in 
England with the Rebel Army, an Army of Loculis; as they went, they 
devoured the Land: Before them was Plenty, behind them Deſtruction 
and Deſolation : He was preſent at the ſeveral Places and Times when the 
Pretender was proclaimed ; and, on the Return of the Rebels into-Scotlant!, 
he appeared in all Places at the Head of his Troop : He commanded them 
at the Battle of Falkirk; and with them he was defcated, and made a 
Priſoner, in the Field of Culleden. | | 

To anſwer for theſe Treaſons is this unfortunate Peer now brought to 
your Lordſhips Bar: An awful Tribunal! The Illuſtrieus Judges who 
here preſide, are under the ſtricteſt Obligation to do impartial Juſtice ; 
for their only Oath is their Honour: To this Tribunal we ſubmit the 
Cauſe of the King, and of our Country: We will endeavour to prove 
the Fact; and then we ſhall, with all Deference and Submiſſion, expect 
your Lordſhips Judgment, | 


Mr. ATTORNEY-GENER AL, 
May it pleaſe your Lordſhips, 


YOUR Lordfhips have heard the Nature of the Charge againſt the 


Noble Lord at the Bar, as it is laid in the Indictment; and have likewiſe 
heard the Rebellion, in which he was engaged, traccd from its Riſe to its 
happy Concluſion. There is little Room, in a Caſe ſo notorious, for me 
to trouble your*Lorcſhips in the Opening. But, as the Crime charged 
on the Noble Lord, is Part of that great 'T'scalon which was aimed 
againſt his Majeſty's Throne and Royal Perſon, it may be incumbent on 
me to ſay ſomething upon this very ſolemn Occaſion, 

And however diſagreeable it mult be, to proſecute and try a noble Per- 
ſon, one of your Lorc{aips high Order, for a Crime of this Nature, pub- 
lick Juſtice requires it, and it muſt be ſubmitted to. Even your Lord- 
ſhips, from your great Regard to your King and Country, will be eaſy 
in the Diſcharge of that Part of it, which belongs to your Lordſhips. 

As the Noble Lord has thought proper to plead Not guilty, and there- 
by put the Proof of his Guilt on the King's Counſel; there are Two 


| Things that will fall under your Lordihips Contideration : The ane, re- 


lating to the Nature of the Crime; the other, to the Proof in Support 
of it. 

As to the former, your Lordſhips can have no Trouble: It is a Charge 
of High Treaſon, in levying War againſt his Majeſty; a Crime declared 
to be ſo by the expreſs Words of the Statute of the Twenty-ffth of Ed- 
ward the Third, framed on Purpoſe for the Eaſe and Safety of the Subject; 
to remove that Anxiety which attended the Obſcurity of the Law, in a Point 
of the greateſt Importance to themſelves and their Poſterity; and to re- 
duce the Law of Treaſons, which befose lay hid in the Brea? of the 
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Judges, to a Certainty: Or, if that Law had never been made, This is Sir F, Strange.. Do you mean the Noble Lord at the Bar? 5 
dne hf thoſe Sorts of T reaſons, that nevet did admit of a Doubt; and, if | . * „ EA ELLER TD 
the Noble Priſoner had impartially conſulted his own Breaſt, it mult have | . Sir , Strange. Pray, do you recolleQ the Firſt Time of your ſeeing him? 
told nim ſe Biever ,, hole oft aniont 7 1 ore arg | M*Gbie. It was ſome time in November laſt ; but the Day 1 am hor 

As that Act makes it neceſſary. to Conviction, that the Treaſon ſhould N ſure * Ni r 
be proved by ſome Obert Act; it has been üſual, in Indiftments for this . E. S. The Witneſs's Voice is ſo low, that ſome of my Long 
$pecies of Treaſon, not only to charge the levying War generally, but . deſire, That a Clerk may repeat what he fays. Is it pu Lordſhips Ples. 

thoſe Cirtumſtances of Hoſtility which uſually accompany. it, ſure, that one of your Clerks be appointed to ſtand by the Witneſs, 1 
as a kind of Overt Act; ſuch as joining himſelf to great Numbers of other | report to your Lordſhips what he fas? ane ON 
Traitors, armed and arrayed with various Sorts of Weapons in a warlike | Lords, Ay, ay. 8372 - n ee 3 
Manner, with Colours diſplayed, Drums beating, and the like: Theſe Then One of the Clerks Was ſworn, truly to report what the Witneg 
Circumſtances are charged iti the prefent Indictment; to which another ſhould ſay; and ſtood within the Bar, near the Witneſs, and repear 

| flefling; and detain- ed his AA 56 | | 3 
| Sit J. Strange. If it is your Lordſhips Pleaſure, I will begin the Ex. 
quence cannot be diſputed. | amination again. 2 
i 1 55 2 I e may 1 ne * ns bs has ſaid, 
jon; how this Charge is brought home, in Point of Evidence, ir J. Strange. I aſk you, if you know the Noble Lord a | 
nnen 20, POP "gh x | McGhie. Yes; I do know the Noble Lord at the Bar. 000 Bp? 


Sir J. Strange. Will you pleaſe to acquaint their Lordfhips, at what 
, | 


* 


to OY 


ing the City of Carliſle againſt his Nen 


And in this likewiſe, I believe I may venture to ſay, your Lordſhips | | AaCcqu: 

will have no Difficulty ; but you will have that great Satisfaction, of be- | time, and where, you ſaw his Lordſhip with the Rebel Arm 

ing perfectly clear in the Judgment you ſhall give. By M*Ghie, 1 ſaw him at Carliſle, going and coming. The Firſt time] 

he Charge is not of that Nature, which reſts principally in the Breaſt ſaw his Lordſhip there was in November laſt. eee 

of the Offender, to be diſcovered and proved by a 5 my of Circum- Sir F. Strange. Did not you ſee him befere you came to Carlicl, 3 

ſtances, ſet together and connected by Art, to find out the ſecret Deſigns } MA. Gbie. I ſaw him before we came to Carl ſſie; 1 alſo ſaw him comin 

of Conſpirators. It conſiſts in a great Number of Facts, done in open | into Carliſle, and in Carliſle. | 5 * | 

Day-light, in the Face of the World, avowed and juſtified, and in which po 4 Strange. What Company was he in then? N. 
: 3 


the Noble Lord did not rely on the Secrecy of his Treaſon, but the | A{*Ghie. He was in Company with the Rebels. 


Power of the Traitors, for his Defence. Sir J. Strange. How did he appear, and what Command had he then? no 
Your Lordſhips therefore will permit me very ſhortly to point out ſome Me hie. I don't know whether he had a Command]; but he was head. bh 


of thoſe Facts, which will be fully proved by the Witneſſes: I don't mean R Troop of Horſe. | fir 
to enter into a Detail of what paſſed during the Courſe of the Rebellion; ir F. Strange. What Horſe were they called -A. Ghie. I don't know 5 
2 but only to touch on thoſe Matters, which will directly affect the Priſoner, Sir J. Strange. Were they Part of the Rebel Army f- Ach, 7 be 
1 and ſhew the particular Part he acted in this great Scene of Treaſon and = 1 Did you ſee them enter into the City of Carll?? 4 
. Con fuſion. N its ES, F | « 
The Noble Priſoner ſeems to have engaged early in the Rebellion. Whe- Sir F. Strange. Fix the Time as near as you can. the 
ther it was owing to that, or his former Attachments, he ſoon obtained a M*Ghie. It was about the Eighteenth of November, as near as I can pueſ; 4 
Truſt about the Perſon of the Pretender's Son ; which could be repoſed | Sir J. Strange. Can you tell what Number there was of them? De, 
in none but the moſt zealouſly affected to that Cauſe. He was made the Mc Ghie. I cannot really. 1 
Commander of the Second Troop of Horſe, called His Life-Guards. Sir J. Strange. Will you acquaint the Lords, whether the Noble 8.4 
In this Poſt, he accompanied the Rebel 227 in their Firſt March into | Lord at the Bar had any Arms ? | / 
England, and entered Carliſe, at the Head of his Troop, in November M*«Ghie. He had Piſtols, and a Sword. . | I 
laſt, In the ſame Command, he followed them through the Counties of Sir J. Strange. Was his Sword drawn, or undrawn ? 8 
Cumberland, Lancaſler, Cheſhire, Staffordſhire, and Part of Derbyſbire, till M*Ghie, I do not mind to have ſeen it drawn. : He 
they came to Derby; and when they were ſtopped there by the Approach Sir J. Strange. Did you obſerve, whether he had any thing in his him 
of his Royal Highneſs the Duke, and forced to fly before him by the Way | Bonnet or Hat, by way of Diſtinction? / 
they came, he kept with them in their Flight, and entered Carhfle a ſecond M*«Ghie. I do not mind that. | „ | 
Time, with his Troop. He did not wait till his Royal Highneſs Sir J. Strange. Did you obſerve in what Manner the Noble Lord was A 
came up, but with the reſt of the Rebel Army, except the Garriſon, con- | dreiſed ?—-/7*Ghie, In a common Dreſs. | 
tinued his Flight into Scotland. He went with them to Glaſgow and Ster- Sir J. Strange. When you call it a common Dreſs, ds you mean the mm 
ling, was 4 at the Battle of Flkirke, and, tho* not perſonally en- Dreſs that the Officers wore, or his own Habit ? 8 
gaged, was drawn up at the Head of his Troop, to ſupport the Rebels | M Gbie. I mean his own former Habit. Fs 
that were. He ſtill continued to attend the Rebellion in all its Stages, Sir J. Strange. Was there any thing particular in the Form of the And 
till the ſame great Commander, who gave the firſt Check to its Progreſs, | Habit that the Officers of that Regiment wore ? D 
put a final End to it at Culloden. | | AM*<Ghie. I do not mind any body, but himſelf. | E Fu 
Your Lordſhips will ſee him, by the Evidence, in all the Places I have Sir F. Strange, You ſaw him march at the Head of that Body going 8 
mentioned, cloathed in the Uniform of the Rebel Guards, with a white | to Carlisle, after it was in Poſſeſſion of the Rebels? D 
Cockade, his Sword drawn, heading, commanding, and leading his M*Ghie. Les; and I ſaw him in the Going back from Derby. 85 
Troops, guarding the Pretender's Son, proclaiming the Pretender, enter- Sir 7. Strange. I aſk you, Whether you obſerved the Noble Lord in 8. 


ing and ſeizing his Majeſty's Towns, and acting as an Enemy in his | Carlisle, after it was in Poſſeſſion of the Rebels, and after the Marchi 
Majeſty's Dominions, in open Defiance of the Laws, and to the infinite | you talk of, and before the Rebels left Carlisle, to come Southwards ? 
Miſchief of his Majeſty and his Subjects; and all this with a direct View M Chie. Ves; I ſaw him in Carliſle when the Rebels were there. 
of Dethroning his Majeſty, Extirpating his Royal Family, and Setting Sir 85 Strange. Did you obſerve what he was doing then? 
up a Popiſh Pretender in his Room. | Mie. Nothing, but riding on Herſeback. 

The ſeveral Inſtances of his Lordſhip's marching with the Rebels in | Sir FJ. Strange. Was that with the Troop, or without? 
a hoſtile Manner, will be ſo many diſtin Proofs of the Firſt Part of the M*<Ghie. It was with the Troop. 
Charge; and the particular Acts of his Entering and Continuing in Car- Sir 8 Strange. Did you obſerve whether his Sword was drawn ? 
liſle, in the ſame hoſtile Manner, will fully prove the Second, M*«Ghie. I did not. 

I have ſtated all theſe Things, not becauſe they are all neceſſary to the Sir J. Strange. How long did the Rebels ſtay in Carlisle, before they 
Conviction of the Noble Lord, but for the clearer Manifeſtation of his | marched Southwards ? *Ghie, About Two Days. 
Guilt, A very ſmall Part of theſe Facts would be ſufficient, if proved to Sir 80 Strange. Did you obſerve the Noble Lord to go out of Carlidi ? 
your Lordſhips Satisfaction: Nor would it avail his Lordſhip, if we ſhould M*<Ghie. No; I was not South. 
fail in the Proof of any Part of the Charge on the very Day it is laid in Sir 85 Strange. Did you obſerve him then? 
the Indictment, as the Noble Lord vainly ſeems to think. The preciſe M Gbi 


e. I was in the Hoſpital; but when I came b i 

Point of Time, as it is, 7 its _ Nature, immaterial to the Guilt, is 7 Lord. OY | ack again, I fav 

equally ſo in the Forms of our Law. ir J. Strange. Did you obſerve him to march ou 

LF tas remains is to call the Witneſſes ; which, I doubt not, will 115. Bo : | | Fr OIL 

fully make out the Facts we have ſtated. Sir J. Strange. What time was that ?=4*Ghie. It was in November. 
Sir J. Strange. What Diſtance of Time was there between their going 

Sir John Strange. My Lords, we will now proceed to call ourWitneſſes. | and coming back? You can tell us when they marched back again ? 

Lord Balmerino. My Lords, may I be heard ? I thought, when a Per- M*Ghie. It was about Chri/ftmas, or a Day or Two before it. 


ſon was indicted, if there was any one Article in the Indictment that was Sir F. Strange. Did you obſerve the Noble Lord coming into Carli 
not good againſt him, that all the reſt was or for nothing. upon the Return ? Or do you only ſpeak of ſeeing him there? 
Lord High Steward. You muſt hear the Evidence. This cannot now M*Ghie. I ſaw him coming back again from Derby to Carlisle. 


be determined, till the Evidence is heard. Sir F. Strange. Will you acquaint my Lords, whether you ſaw him at 
Lord Bal. Will your Lordſhips pleaſe to examine them as to the Time | the Head of his Troop, or in what Manner: 0 
of my being at Carliſle P . M*Ghie. 1 ſaw him at the Head of a Troop of Horſe in Carlisle. 
Tord H. S. The King's Counſel muſt proceed in their own Method, Sir J. Strange. What were they ? Were they Part of the Rebel Armyt 
provided they proceed according to Law. WM Ghie. Yes. 
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Lord Bal. My Lords, I humbly thank you for your Advice. Sir F. Strange. Had they any Drums, Colours, and Muſick ? 

| L. H. $. Would your Lordſhip have Counſel aſſigned you?  M*cGhie, They had both Colours and Drums, and Pipes playing. 

| Lord Bal. No, my Lords; I don't want any. Sir F. Strange. How long did my Lord ſtay at Carlis/e upon his Return? 

4 Sir 'Fohn Strange. Call Milliam M. Gbie. a \ MA'Ghie. Only one Night.—l am very ſure of it. 

| William M*Ghie ſworn. Sir J. Strange. Did the Noble Lord go out of Carlisle in the Manner 

| | Sir John Strange. Look at the Noble Lord at the Bar. Do you know | you have mentioned, at the Head of his Troop ? 

| him ?——M*Ghic. Ves; I know him very well. M.Chie. In the ſame Manner, riding at the Head of a Troop of Horſe. 

| Sir F. Strange. Pray, will you acquaint my Lords, whether you ſaw j Sir FJ. Strange. Will you acquaint my Lords, Whether, at the Time : 

| him at any time, and where, in the Rebel Army ? | the Noble Lord was there, the Yeung Pretender was in Carlisle? particul. 
A7*Ghie. 1 ſaw the Noble Lord at Carliſe, going and coming. Meobie. Ves, he was there. | del. G 

x | Sir Vo, 


/ 


1? 
d. 


: Sir Strange. Did you ſee the Pretender's Son the nextDay ns 


N 


r 3 | 
Sir 7. Strange. In what Manner did he enter Carlisle 9 
Ilir He came in with Horſe Life-Guards. | 


# © } 
= 
p | 


8 \ F * 


erve the Noble Lord at the Bar to command 
an M Ghie. No, did not. 1 
Sir J. Strange. When they marched away from Carlisle for Scotland, 
did the Voung Pretender go along with them ? —— 4*<Ghie. Ves. 
Sir J. Strange. And did the greateſt Part of the Rebel Army go with 


1 he All, except thoſe that were left at Carlisle, and thoſe that 
were upon the Road. | | 
Sir J. Strange. Was there a Garriſon left at Carlisle? M. Obe. Yes. 
Sir F. Strange. By whoſe Order ? 
M*Ghie. By Order of the Young Pretender. 


tt. Gen. My Lords, we have done with this Witneſs : Will the 


Noble Lord aſk him any Queſtions ? 


IL. H. St. My Lord, it you would aſk this Witneſs any Queſtions, 
now is your Time. 

Lord Bal. I think, my Lords, he has contradicted himſelf: He ſays 
firſt it was in November, and then in December, and then in January. 
I. H. St. If you want him to explain himſelf as to the Time, you 
may alk him any Queſtion. _ | 

Lord Bal. What was done in November ? 

M*«Ghie. The Rebels came firſt to Carlisle in November; and, when 
they came back, on their Return, it was December, about Chri/tmas. 

„H. S. He applies November to your firſt coming to Carlisle, and 
December to your returning thither. 

Lord Bal. I can't tell the time myſelf, unleſs I was at home to look 
at my Notes. | 

L. H. S. Will your Lordſhip aſk him any more Queſtions ? 

Lord Bal. No, my Lords. ; | | 

Sir J. Strange. I would beg Leave to aſk the Witneſs one Queſtion. 
He ſays there was a Garriſon left in the City of Carlisle; I would aſk 
him, Who that Garriſon was to defend the Place againſt ? 

M. Gbie. Againſt his Majeſty King Gezrge. 


Hugh Douglas ſworn, 


Mr. Sollicitor General. Look at the Noble Lord at the Bar, and ſee 
whether you know him. i 

Douglas. Les, I know him. . | 

Sol. Gen. Then give my Lords an Account, Whether you ſaw him in 
the Rebel Army at any Time; and when, and where, and what he did : 
And give your Account, as near as you can, in Order of Time. 

Doug. 1 ſaw him at Diadeſton, before the Pretender marched out of 
Edinburgh. | 2d 

Sol. Gen. Now, go on: Where did you ſee him next? 

Doug. I ſaw him at * 

Sol. Gen. Where next — Doug. At Carlisle. 

Sel. Gen, In what Manner did he march along with them from theſe 


ſeveral Places to Carlisle? 


Doug. He was Colonel of the Second Troop of the Pretender's Life- 
Guards. | | 

Sol. Gen. Did he, during this March, command this Second Troop, 
or ride at the. Head of them ? | 

Deug. He commanded them, and rode at the Head of them. 

Sol. Gen. How were they armed ? 

Doug. They had each a Carbine, a Brace of Piſtols, and a Broad Sword. 

Sol. Cen. Did you ſee him at Carlisle: 

Doug. He marched from Penrith to Carlisle, and back again into Scot- 
land, at the Head of the Troop of Life-Guards. I ſaw him all the Way. 

Sel. Gen. What did you ſee him do at Carlisle? 


Doug, I faw him at the Head of his Troop of Horſe in the Street, 


when they were drawn up, upon coming in there. 

$2]. Gen. Where did you ſee him elſe? Did you ſee him in the Return? 

Doug. I ſaw at Derby, and at Mancl eter, in returning. 

del. Gen. Did you ſee him any where elle ? 

Deug. I ſaw him at Falkirke, aud ſaw him march all the Way from 
Perrith to Carlisle, in returning. 

Sel. Gen. Did you ſce him at Carlisle, on his Return ?---Dovg. Ves. 

Sel. Gen. When you ſaw him at Carlisle, was he with the Rebel Army? 

Doug. Yes. 8 | 

Lol. br Did you ſee him at the Head of his Troop ? 

Dug. Ves; I ſaw him at the Head of his Troop of Horſe march from 
Penrith to Carlisle. 
5 ba Gen. Did you ſee him, at any Time in that March, act as an 

cer ? 

Doug. Yes, he acted ſo far as an Officer, that he rode at the Head of 
his Troop all the Way. | | 

Sl. Gen. Did you afterwards ſee him? 

Doug. Yes, I ſaw him at Didde/t o. 

Sal. Gen. Do you ſpeak of your ſeeing him in Going, or in the Return? 

Dong. I ſpeak of the Return. I ſaw him at Carlisle, and at the Battle 
of Falkirke. 

Sel. Gen, Did you ſee him engaged in that Battle? 

Doug. No, he was not engaged; none of the Horſe were engaged. 

8.1]. Gen. Did you ſee him with his Sword drawn ? 

Deug. All the Men had their Swords drawn ; but I don't remember 
Particularly as to him, whether I ſaw him with his Sword drawn, or not. 
2. Gen, Did you ſee him there at the Head of any Troop of Horſe? 
Vol. IX. I | 
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Douglas. T faw him at the Head of the ſecond Troop of Life-Gaards at 
the Battle of Falkirke. W | | 
S-llicitar General. Did you ſee him after that Time? 
Doug. I don't remember that I ſaw him afterwards. 
Sol. Gen, What Sort of Dreſs had he ? LR 20 
þ Deng. He had a blue Coat faced with Red, a Gold-laced Hat; and a 
ockade. | | f . | FP 
Sel. Gen. What Colour was the Cockade ? — Deng. White. 
Sel. Gen. What was the Uniform of the Troop ? . 
D:ug. They all had blue Coats with red Facings, and Gold- laced Hats. 
Sol. Gen. Had they all white Cockades ? Doug. Les. 
Sol. Gen. Had the Troop their Swords drawn ? g N 
Doug. Les, at Falkirke they were all drawn up together, and every one 
had his Sword drawn. CUE „ 4 (7 
At. Gen. Where was this Troop at the Battle of Faltirke? 
Diug. On were drawn up together in a Field; with the Earl of Nil. 
marnock, and Lord gh 6-49 | e 
At. Cen. Was A white Cockade any diſtinguiſhing Mark of belonging 
to the Rebel Army ? | RG: 
Doug. Every one who was in the Rebel Army had a white Cockade. 
Lord High Steward. Will your Lordſhip aſk this Witneſs any Queſtions ? 
Lord Balmerino. No; my Lords. 7 | | 


* 
* 


; N Fames Barclay ſworn. | 
Mr. Niel. Look upon the Noble Lord, the Priſoner at the Bar. Do 
you know him: Barclay, Les. 
Mr. Neel. Did you ſee him at any Time in January laſt ? 
Barclay. Yes, 1 did. > | | 
Mr. Neel, Where did you ſee him? Barclay. At Glaſsow: 
Mr. Noel. I think you ſay you ſaw him at Glaſgow in Fanwary laſt ? 
Barclay. Yes; | wo 
Mr. Neel, Who was he with at Glaſgow ? 
Barclay. He was with the Pretender's Son. | n 
Mr. Neel. Was he with any Forces, and what Forces, at Glaſgow ? 


Barclay. He was Colonel of the ſecond Troop of Guards, 

Mr. Noel. Who did thoſe Guards belong to! 

Bartlay, He was Colonel of the ſecond Troop of the Pretender's Son's 
Life-Guards, | | 

Mr. Neel. Were they called by any particular Name? 

Barclay, They were called Mr. Arthur Elphinfton's Guards. 

Mr, Noel. What Elphinfton ? TEES 

Barclay. He that is Lord Balmerino now, the Priſoner at the Bar. 

Mr. Neel, How was he armed ? | | 

Barclay. He was armed with a Broad Sword, and a Brace of Piſtols, 

Mr. Neel. How did he march? - Barclay. At the Head of his Troop, 

Mr. Nel; Where did you ſee him march? | 

Barclay. I ſaw him march out of Glaſgow and Ne. 

Mr. Noel. Did he march out with his Sword drawn? 

Barclay, I don't remember. 

Mr. Neel. Had he Piſtols ? 

Mr. Noel. How was he drefled ? 

Barclay. He had a blue Coat turned up with Red, a Gold-laced Hat, 
and a white Cockade, 

Mr. Noel. 1 defire to know what Cockades were worn by the Forces in 
the Service of the Pretender's Son ?— Barclay. White Cockades. 

Mr. Noel, Were they the diſtinguiſhing Mark of the Rebel Forces ? 

Barclay. Yes, / 

Wh Noel. Did you ſee the Noble Lord at the Bar at Bannockburn ? 

arclay. Yes, | ſaw him there ſeveral Times at the Head of his Troops 

Mr. Noel. Were they drawn up in any Form? 

Barclay. They were drawa up at the eee Lodging- Door. 

Mr. Neel. Where was that? Barclay. At one Mr. Paterſon's. 

Mr. Noel. Was he armed then? Barclay. Ves. 

Mr. Neel. How was he armed ? 

Barclay. With a Broad Sword, and a Brace of Piſtols, 

Mr, Mel. Did you ſee him at any Time at Stirling ? 

Barclay, I ſaw him at Stirling; but not at the Head of his Troop. 


Barclay. He had Piſtols, 


Places where you ſaw him, he was armed, and with Troops belonging to 
the Pretender: Barclay. Yes. | 

Sir Jobn Strange. He ſays, he ſaw the Troop drawn up at the Pre- 
tender's Lodging-Door : I defire to know, Whether the Pretender's Bon 
ſaw the Troops drawn up? | 

Barclay. I don't know whether he ſaw them drawn up; but I know he 


| was there at that Time. 


Lord High Steward, Would you aſk this Witneſs any Queſtions ? 
Lord Balmerino. No, my Lords. | 
David Gray ſworn. 

Sir Richard Lloyd. Do you know the Priſoner at the Bar ? 

Gray. Ves, Sir. | 

Sir Rich. Lloyd, How long have you known him? 

Gray. I have known him about 2 or ſeven Years, 

Sir Rich. Lloyd, Do you remember him at any Time marching with any 
Guards or Soldiers with him ? 

Gray. Yes, I ſaw him march with a Troop of Horſe. 

Sir Rich, Lloyd, Where was that, and when ? 

Gray. After Carliſie was taken by the Rebels, I ſaw him marching 
Southward with the ſecond Troop of Life-Guards. 

Sir Rich. Lloyd, What, the Pretender's Life- Guards? — Gray. Yes. 

Sir Rich. Lloyd. Whither were they marching ?—— Gray. Southwards. 

Sir Rich. Llayd. Did the reſt of the Rebel Army march at that Time? 

Gray. Yes, and the ſame Way. 

Sir Rich. Lloyd, Was the Priſoner armed. Cray. Yes. 

Sir Rich. Lloyd, How was he armed? 

Gray. With a Broad Sword and Piſtols. 

Sir Rich, Lloyd. What Dreſs was he in? 

Gray. He was in Blue, turn'd up with Red, 


Sir Rich. Llozd. Whoſe Dreſs was that? 
Gray. It was the Dreſs of all the Guards, 


4 H | Sir 


Mr. Nzel. I defite to aſk one general Queſtion, Whether, at all the 
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fir Rich. Ll Was that any Mark of Diſtinction?) ai. . afterwart ae 1 5 — ae 
Gray. it was no Mark of DiſtinQion at all; for they e fer the Bute of e. . 
Sir Nl Llyd. You fay you ſaw his Lordſhip march eee Did | Serj. Skin. Was he taken Priſoner there? 2 55 . 
you ſee him afterwards on his March Northward 7 © wy Pater. As far Jean tell, my. Lord FE 66a theres © 0. £193.93 imme 
* Gray. | ſaw him march from Elgin of Murray towards 5 #lkde | Ar. At. Ce. Do you remember to have ſeen.the Noble Lord Sake 
before the Battle of Culladen. | | Pater, Yes, | remember tg have ſeen my Lord march into Ce 
Sir ** 9d. Was he then armed ?—=Graz. Ye. * n 8 1 at the Head of his own ( | 


Lhyd. "How was be armed? ꝰ 

Gr Inte ame Form as be ws before. 

$i Bike Li d. How was he dreſſed?” 

Gray. In the 2 Cloaths he was before. 
Sir Rich Thy ml Was he then at the Head of his Troop ? 


4 
Llyd 0 ſpeak of the ſame Life-Guards „ ve 
10 9.2 Ly 2 How lon {2 it before the Buttle of Culladm that yon 
faw him at the Head of his Troop ?—Gray. About ten Days. 


Sir 4 


E General, I deſire he ma explain who he mon, when be | 
as 3 : 7 F | this Man was in 3 or what he was; and what was his Buſineſs ? 


ſaid, they all wore a white Cockade. 

ay. The Rebel Army. 

rd Bal. 1 88 that none Let ths ware who h ve been called, 
have made ood the Charge uſt me, was at on the 10 
of N nor for ſome 1 afterwards,” I believe it will be to little 
Purpoſe to go any further; and am ſorry I have taken u up fo mueh of your 
Lordſhips Time; for 1 was of Opinion, that, if any Article in the 1 
dictment was not ' good 2 inſt me, all the Indictment fell. | 

Lerd Heb Steward. What does your Lordſhip inſiſt upon? Do you. 

inſiſt on the Day being miſtaken in the Indictment, or that you were not 
l 71 the 25 ] Taking either of the Lon or Caſtle of Carliſi by the 


K Bel That I was not at Cori, ther at the Taking of the Town | 


aftle. 
1 Skinner, I beg Leave to call another Witneſs. 


ames Paterfon ſworn. 

"Skin, Look at the Noble Lord there: Do you know the Nebls 
LI Ves, I know the Noble Lord very You 
w_ Kli. How long have you known him) 

Toes Ever ſince we marched from Lander. 

Serj. Skin. What Time was that ? 
Pater. I remember it was the firſt Night we che from Dalkeith. 

Serj. Skin, What Time was that you marched from Dalkeith # 
Paier. I don't remember the Time — 1 

Serj, Skin, How long before Chriſimas was it 

Pater, I can't ſay I remember — 5 was before Chr zee, 
Serj. Skin. Where was it this Noble Lord lod 

Pater. He lodzed at the ſame Houſe I happened to be i in. 

Serj. Skin, What Command had he at that Time? 
Pater. I did not know that he had any Command then, 

Serj. lin. Do you remember his coming to England — Pater. Yes. 
Serj. Skin, Do you remember what Month that was ? 

Paier. No; I don't remember the Time exactly. 

Serj. Skins Do you remember being at Long Town p Pater, Les. 

Serj. Shin, Was the Pretender's Son at Long Town Pater. Yes. 
Serj. Skin, Was Lord Balmerino there ? 

1 He was there as a Witneſs to the proclaiming the Pretender. 

Serj. Shin, Was 55 preſent when the Pretender was proclaimed ? And 


was he there Pater. Yes. 
Serj. Skin, In what Manner did the Noble Lord attend there, when the 


N was proclaimed? 
Pater. My Lord only appeared as one of the Volunteers with the Pre- 


tender's Life-Guards. 
Serj. Skin, Was that Lord at the Bar with them N. Yes, 
| Sen. Skin, Was he at the Head of them then? 
Pater. No; he ſtood only among the reſt. 
Serj. Shin, What Dreſs had he on ? 
Pater. A blue Coat with red Facings. 
Serj. Skin. What was the uniform Dreſs of thoſe Guards? 
Paier. A blue Coat with red Facin 
Serj. Shin. Had he any Thing in his Hat? 
Pater, Yes; he wore a Cockade. 
Serj. Shin. What Colour was his Cockade "ONE Nate White. 
Ser), Ain. Was that wore by all the Pretender's Forces ? — Pater. Ves. 
Ser Sin. Where did you fee my Lord next Pate. At Lancſter. 
Serj. Stin. What was he doing there ? 
Pater. He was Witneſs to the proclaiming the Sen there. 
Serj. Skin. Were there any Guards there ! 
Pater. I remember very well all the Life-Guards were preſent there, 
and the Priſoner was with them. 
Serj. Sin. How did the Prifoner at the Bar appear there ? 
Pater, He was at the Head of his Troop there. 
Serj. Skin. How was he armed ? 
Pater. With a Brace of Piſtols and a Sword. 
Serj. Sin. What Sort of a Sword was it? Pater. A Highland Sword. 
Serj. 1. Ain. Was it drawn? Pater. Ves. 
Serj. Skin. Where did you fee him next? 
Pater. 1 remember to have ſeen him at the Battle of Fallirke. 
Serj. Skin, Was he at the Head of any Forces there ? 
Pater. Ves; he was at the Head of his Corps there. 
Serj. in. Was his Sword drawn then? Pater. Yes. 
Serj. Skin. Was the Troop engaged ?-Pater, No; I think it was not. 
Serj. Sin. Do you know what became of him afterwards ? 
Pater. I ſaw bim frequently afterwards ; but I can't yell any particular | 
Place, but at the Battle of Culladen. 
Serj. Skin. Where did you ſee him then? 
Parr. remember to have ſeen him drawn up at the Head af his Corps 
at the Battle of Culloden. 
Serj. Scianer. Was bis Sword drawn ? 
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Squadron at /rverne/s. 


be "We have done wich this is Witaels LOO 


aſk him any gr 
t ſee me r not at Carlifle at 


Lord Bak. 


1 proclaiming, the — ag for I was not there till a St 1 after.” 


you ſee the Priſoner at Carlife ? 


Ar. At, Gen, D f 
remember any thing in the World, 1 fav my Lor | 


Pater. As far 21 
there. 

Lord Bal. What was this Witneſs there? 

Pater. My Lord, I was a Gentleman's Servant. 

Lord. Bal. I don't remember him: I want to know what Regimen 


1 9 5 ; 


L. H. S. You hear what his Lordſhip ſays : What was you there! 
Pat. I was a Gentleman's Servant in the Firſt Troop of Life-Guards, 
L. H. S. Whoſe Lif:-Guards ? 

Pat. The Pretender's Guards: I was Servant to Mr. Hume. 

Lord Bal. I was at Long Town then. | 

Me Donald (worn. _ 

Mr. He. Gen. Give an Account, whether you ſaw the Prifonee « Aub 
wich the Rebel Army, at the Time of their firſt Settinꝑ out. either in 
Scotland or England, and where. | 
M Dan. The firſt Time I faw him was at Holyreod- Hauſe. | 
At. Gen. What did you fee him do there ? 

M<Den. The only Thing that I obſerved was, That I ſaw the Phi 
ſoner with: the Guards; but he was in no Place of Diſtinction. 

A.. Cen. What Guards ?---M*Den. The Pretender . n 

At. Gen. Where did you ſee him with them? | 

M. Den. In the Court of Hol lyroed- How 

At. Gen. Was the Pretender's Son at Holyrood- Hus at that Tine? 

Me Den. He was at Edinburgh at that Time. 

At. Gen. Where did you fee him the next Time ? | 

M. Den. The ſecond Time that | remember to have ſeen this Prifont, 
was on the Retreat, coming from Derby, entering into the Town of Man. 
jm germs the Horſe were formed at che Outſi of the Town of Man 
cheſter... 0 | 

wy Gen. How did the Priſoner appear there ? 

Me Den. With his Sword drawn at the Head of his Squadren. | 

At. Ges. Was the Priſoner at the Bar at the Head of thoſe Rebels that 
were drawn wt 

M. Don. Yes; I remember to have ſeen the Priſoner in particular. 

At. Gen, Did he command any Part of the Rebel Army? h 

M. Den. Not to my Knowledge; but I remember to have ſeen him there, 

At. Gen, Do you remember ſceing him any where elſe? | 

M Den, The next Time I particularly remember was, that I f him 
at the Battle of Fallirle, after the Squadron was formed, and Lord Ern 
Horſe were drawn up there. 

At. Gen. Did you fee the Priſoner command any Horſe there ? 

1. Don. The Squadron was not fully formed when I ſaw him; but 1 
remember to have ſeen the Priſoner at the Bar at the Head of 2 Squadron 
of Horſe there. 

At. Gen. Did you, at any Time ſee him marchi 
Murray to Inverneſs, at the Head of the ſame Squadron 

A* Don. I remember to have ſeen the Priſoner at the Head of the fame 


out of Etgin of 


At. Gen. Did you ſee him in any particular Dreſs at that Time? 

Me Den. I don't remember his Drefs then; but at Mancheſter I remem- 
ber it was à Suit of Blue turned up with — Cuffs, 

At. Gen. Was it the Uniform Dreſs of any Part of the Pretender's Army? 

MA. Don. It was the Uniform Dreſs of he Pretender's Guards. 

At. Gen. Was there any particular diſtinguiſhing Mark that he wote! 

Den. J can't ſay I do remember any. 

At. Gen. Had he a N Cockade? MH. Don. Ves; he had. 


At. Gen. Was that the common diſtin guiſhing Mark of the Rebel Army! preciſ 


M. Dan. Ves; it was the diſtin uilhin Mark. They all wore white So it 
Cockades; that was the general Thing that was worn (harle 
At. Gen. We will trouble your Lordſhips with no more Witneſſes. in the 
L. H. S. Will your Lordſhip aſk this Witneſs any Queſtions? the El 
Lord Bal. No, my Lords; I am ſorry I have taken up ſo much of your they v 
. Lordſhips Time. ſufficie 
L. H. S. The King's Counſel having gone through their Evidence, Thi 
now is your Lordſhip's Time to make your Defence, fonabl 
Lord Bal. My Lords, I have ſaid all that I have to ſay. 1 obſerve, thi as that 
none of the Witneſſes have agreed upon the Day charged in the Iudid- lon, c 
ment; and I have nothing elſe to ſay. dir © 
T. H. S. You ſay the Witneſſes have not proved, That your Lordlbip all of i 
was at Carliſſe on the particular Day laid in the Indictment: But the Wit- two. 
neſſes have proved, That they ſaw you in Arms at the Head of your Tro ment; 
of Rebels at Cariiſſe. If your Lordſhip can diſprove that Fact, this is fou underſt 
Time to do it. ave you any Thing to ſay in Support of what you hare can hay 
obſerved, about the particular Day not being proved, as laid in the li- in Poir 
dictment? I ſhould be glad to know upon what your Lordſhip vor put ment, 
your Defence. They have proved you to be in Arms at Carli in M I reaſo 
vember. Perſon 
Lord Bal. But not at the Taking of Carliſſe; and 1 can prove, I of Hig} 
not there at the Time Carliſſe was taken; but was twelve Miles off. You 
Mr. Serj. Skinner. The Witneſſes don't ſay he was at the Surrender © ticular 
the Town; but he was in the Town after it was taken by the Rebel proved 
and that he marched into the Town at the Head of his Troop. He w. many o 
with them, on their March, at Long Town and Lancaſter, and leve Manne 
other Places; and, if we hire made out any one Fatt Hid in the Lad Witne 


cond 


ately 


hat 


ladictment. 


ment, it . 1 Hope, ** Lordſhips will think the Trea- 


. Gen. I beg your: ips would ſpare me a fe. Words upon 
ee ld, Fan right, I take the Prifoner's'Obje@ion d. be 


. That the Witneſſes for the Crown have not proved the Facts to be 
a, Tht e e for the Crown ue yr proved he Fai ow be 
" Lord Bak. That is not the Caſe: You miſtake it intifel ß. 

L. H. & My Lord Balmer ing beste, That it is not proved- he was ut 
Carlifle, when it was actually 1 8 N erer vg | 
Hi. Gene) Then | apprehend thi | to: be only this, That he 
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aki e ; 


was not there at 


Lord. Bai. That is the jection. 1 : EN GH ; _ une em. d of 

I. H. S. What have the King's Ceunſel to ſay to that Objecton! 

Mr. Serj. Skinner. My Lords, the Odjection made by the Noble Peer 
at your Lordſbips Bar, is, That on the tenth Pay of November; the Day 
laid in the Indictment, he was not at Carliſle; ind that he was not av the 
Taking of that City and Caſtle, . 

My Lords, The Day laid in an Indictment is merely Matter of Form. 
Some ay, previous tothe IngiQment, muſt be tai; but the Proof i 
not tied up to that Time: Any Proof, before or after the Day; may be 
admitted à and it is ſufficient, if it be before the Time of preferring the: 


* 


And ſuppoſe the Nob'e Lord was not preſent at the Time that the City 
and Caſtle of Carliſſe were 1 taken; yet it is proved, that he marched 
into the City armed, and at the Head of his Troop, the ſecond Day after 
the Caſtle was taken; ſo that he was in the Poſſeſſion of the City and Caſtle. 
And the Detainer of the King's Town or Caſtle is High Treaſon: And 
where many Acts of Treaſon ate laid in an Indictment of High Treaſon, if 
any one Charge be made good the Perſon muſt be convicted, 

therefore ſubmit, That there is no Weight in the Objection made by 
this Noble Lord. | | 

At, Gen. My Lords, The Objection, if it can be of any Uſe to the 
Noble Lord, muſt bt to ſhew, that the Evidence is not ſufficient to in- 
duce your Lordſhips to find him guilty. The Indictment conſiſts of a 

eral Charge of levying War, together with the Circumſtances of be- 
ingarraved and aſſembled in a watlike Manner againſt his Majeſty, and 
the particular Fact of enterine, poſſeſſing, taking, and defending the City 
and Caſtle of Carli/le apainft his Majeſty. The former is fully proved; 
for every one of the Witneſſes prove, he marched in the Rebel Army, ar- 
rzyed in a hoſtile Mauner, riding at the Head of the ſecond Troop of the 
Pretender's Son's Horſe-Guards. As to the other Fact, of his entering 
and taking of Carliſle; it is proved by three Witneſſes, That the Prifodler 
came into Carliſſe, at the Head of his Troop, when the Rebels were in 
poſſeſſion of it, and held it for the Pretender: Which is a full, poſitive 
Proof of that Fact. | WER, eg 

But the Noble Lord objects, That he was not preſent at the Taking. 

There are twoclear Anſwers to this : One, That neither the Law, nor 
the Charge in the Indictment makes that neceſſary, if it appears that he 
did enter it, and was in Poſſeſſion of it, in a hoſtile Manner. 

Another is, That if that particular Fact was not at all proved, it 
could be of no Service to his Lordſhip, while there is another Act of 
Treaſon charged and proved. | 

By the Law, every Entry and Poſſeſſion of the King's Town or For- 
tieſs in a hoſtile Manner, againſt the Ring, is High Treaſon ; nor does 
the Law diſlinguiſh how that Entry and Poſſeſſion is obtained, if it is 
done by Rebels, and in Oppoſition to the Royal Authority. His Lord- 
ſhip neither denies his Entry and holding the Poſſeſſion for the Pretender, 
nor diſputes the Weight of the Evidence that proves it: And it can do him 
no good, if it appeared never ſo clearly, that the Time of his perſonal 
Entry was not till after the Rebel Army had made themſelves Maſters 
of it, | 
But if this Fact was as doubtful as it is clear, the Evidence of the 
other Part of the Charge is certain and unobjected to; and there is no- 
thing plainer, in Point of Law, than that the Proof of any one Overt 
AR, laid in the Indictment, is ſufficient, though no Evidence is given of 
any others that are charged. 3 | 

The Noble Lord, though he now ſeems to give it up, did object at firſt, 
That the Evidence did not prove the Treaſon on the Tenth of November, 
the Day charged in the Indictment. Leſt that ſhould have any Weight, 
| would only ſay, That it has been frequently adjudged, that, though a 
preciſe Day muſt be charged, the Day is immaterial in Point of Proof: 
So it was particularly in the Caſe of Sir Henry Fane, in the Time of King 
Charles the Second: He was indicted for High Treaſon; and it was laid 
in the Indictment, That the Facts were committed on a certain Day, in 
the Eleventh Year of King Charles the Second. It was only proved, that 
they were committed in the Firſt Year of his Reign, and yet held it was 
ſufficient to ſupport the Indictment. 

The Queſtion, therefere, on the Whole, will only be, Whether trea- 
ſonable Acts of Hoſtility have been proved upon the Noble Lord? And, 
as that can admit of no Doubt, neither can his being guilty of the Trea- 
lon, charged on him by this Indictment, admit of any. 

dir John Strange. M y Lords, I don't know whether it is neceſſary for 
all of us to ſpeak in this Caſe, For my Part, I ſhall ſay but a Word or 
two, Here are ſeveral Acts of Treaſon that are alledged in the Indict- 
ment; and whoever hath given the Noble Lord, who is the Priſoner, to 
underſtand, that every particular Act muſt be proved (if any ſuch Advice 
can have been given him) hath bcen miſtaken; becauſe it is clear and certain, 
in Point of Law, that though ever ſo many Facts ate laid in the Indict- 
ment, yet, if there is legal F roof of any one of thoſe Facts, which is High 
Treafon, it is ſufficient to found your Lordſhips Judgment, that the | 
Perſon ſo proved guilty of any particular Fact, is to be adjudged guilty 
of High Treaſon. | | 

Your Lordſhips, however, will be pleaſed to obſerve, how many par- 
ticular Acts are laid in the Indictment, and whether they are not al! 
proved. Firſt, It is laid, That the Noble Lord at the Bar did, with 
many others, arm, array, and diſpoſe himſelf in a warlike and hoſtile 


Manner againſt the King. 


| Rebel Arm 


up and formed at the Battle of Falkirie ; and thou 


This, my Lords, is clearly proved; for the | 


(<6@9) 7746+") 0. e Lord Balmeting, for High-Treaſon, . 
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beating, and Colours difplayed.; That he wore a particular Habit, which 


«F 


ing the Uniform Dreſs. of the T raop 


your Lordſhips againſt this Noble Lord, the Ptiſoner at the Bar, by 


Proclaimin 
ſhips: 


ind we uſe it as a Circumſtance to lead your Lord 
ment, with what Intent he was thus armed and arrayed in a h 


at the Bar to have occurred at two Places, where this Proclamation'was 
kf 12 3 14 8 ivy 


- 


\ made; 


Another Circumſtance which has been proved, is, his bein drawn 
| h the Witneſſes do not 
ſay, that that Party of the Pretender's Life- Guards was actually engaged 
upon this Occaſion, yet, I humbly apprehend, that is not mateèrfal. 


There can be no Doubt, in Point of Law, but that every body, who 


is ſo drawn up in a warlike and hoſtile Manner, is waging War, though 
every Party is not m_ ed. He was there drawn up with his, Forces, 
with his Broad S wor and ready to engage at that Time. And, 
my Lords, we trace him from thence to the glorious Field of Cullolen; 
and your Lordſhips obſerve,” he was there an Officer, leading his Squa- 


tender; and after the 


King at that Battle. My Lords, lay all theſe Things together, and your 
Lordſhips will ſee, it is no way neceſſary to prove, whether this Nobte 
Lord was preſent at the firſt Taking of Carliſle, or not: Which ſtems to 
be the only Point on which the Noble Lord has reſted his Defence. 
| o_ my Lords, if it was neceſſary to ſhew that, I apprehend it is 
roved. 
an, but the Act of a great Number of Perſons, got together for that 
Purpoſe z therefore, as to any Man, who was a Part of the Rebel Army, 
and went into the City of Carlisle, after it ſurrendered to the Rebels, and 


Force and Terror without the City, and the appearing in the hoſtile Man- 
ner, already deſcribed, which occaſioned the Surrender of the Place. 
Every one, therefore, who joined in this Force and Terror, is ifnftrumen« 
tal in the Taking of the Town, It is proved, that he entered into Car- 
lisle, and was in Poſſeſſion of the Town; it is proved, by more than one 
Witneſs, that he did it at the Head of the Pretender's Lite-Guards : He 
lay there one Night, while the Rebels were in Poſſeſſion of the Town, 
and then he marched out Southward. Then there is his returning back 
to Carlisle; taking Poſſeſſion of it the ſecond Time; his being there with 
the Young Pretender; his going away with him and the Rebel Army, 
and leaving a Garriſon in the Town, to defend it againſt the King's 
Forces, when they ſhould come up. My Lords, this, with Submiſſion 


| to 2 Lordſhips, is a ſtrong and clear Proof, that he entered and took 


Poſſeſſion of Carlisle, and kept it againſt the King, as laid in the Indict- 
ment; and whether he remained there a longer or a ſhorter Time, whe- 
ther he lay one Night or twenty Nights in it, makes no Difference in 
Point of Law. ä 


November's being laid in the Indictment, as the Day on which the Trea- 
ſon was committed; and therefore I forbear to trouble your Lordſhips 
upon it; for, to be ſure, it does not ſignify, whether the Facts commit- 
ted were on the Tenth of November, or any other Day. 

My Lords, I apprehend every particular Act of Treaſon laid in the 
Indictment, againſt the Noble Lord at the Bar, is fully proved; and 
therefore J ſubmit the Whole to your Lordſhips Judgment, 45 

Ar. Sol. Gen. My Lords. 2, J b 

Lord Bal. I am ſatisfied L was miſtaken; and aſk your Lordſhips 
Pardon, for taking up fo much of your Time. | 

Mr. Sol. Gen. f was going to have ſaid, That I did not apprehend it 
neceſſary for me to ſpeak upon this Point from any Difficulty in the Ob- 
jection. But as the Anſwer to the Objection depended not upon natural, 
but legal Reaſoning, and eſtabliſhed Forms, and as the Noble Lord had 


choſe not to have the Aſſiſtance of Counſel in Spring, pod enforcing his - 


Objection, I would, for his Satisfaction, have ſaid a Word or Two, not 
only to ſhew that the Matter is fettled by the uniform Authority of all 
our Books, and many adjudged Caſes; but to have explained why it has 
been ſettled, that the Treaſon mult be laid in the Indictment to have 
been committed on a particular Day, and yet, at the Trial, need not be 
proved to have been committed on that preciſe Day. As he has declared 
himſelf ſatisfied, there is no Occaſion to ſay any thing. 

Then the Lord High-Steward returned back to his Chair, 

Lord Pref. My Lords, I move your Lordſhips to adjourn to the Cham- 
ber of Parliament. | | 

L. H. S. Is it your Lordſhips Pleaſure to adjourn to the Chamber of 
Parliament ? 

Lords. Ay, ay. 

L. H. S. This Houſe is adjourned to the Chamber of Parliament. 

The Lords and others returned to the Chamber of Parliament, in 
the fame Order they came down; Aud aſter ſome Time, the 
Houſe was adjourned again into J/4/?mir/ter- Hall; and the 
Peers being there ſeated, the Lord High Steward in his Chair, 
and the Houle reſumed, the Serjcant-at-Arms made Proclama- 
tion for Silence, as uiual. 

L. H. S. Your Lordſhips were pleaſed, in the Chamber of Parliament, 
to come to a Reſolution, That the Opinion of the learned and reyeren.l 
Judges ſhould be taken upon the following Queſtion, viz. Whether it is 
neceſſary, that an Overt Act of High- Treaton ſhould be proved to tay: 
been committed on the particular Day lad in the In!ictment? TI; it vor 


Witneſſes have told your Lordſhips, That he hed the Command of the 
cond Troop of the Pretender's Life-Guard, which was Part of the | 


Lordſhips Pleaſure, that the Judges do now give their Opinions on that 


Queſtion ? 
Eid. 


dad e cg 
That he merely at the Head of this Troop, with Drums 


was Blue turned up with Red, a laced Hat, and'a White Cockade, be- 
| : And the being thus arrayed in this 
hoſtile Manner, my Lord Hale, in his firſt Volume, H. P. C. 150, 152. 

ſays, is levying War againſt the King z and this has been fully proved to 


more than two Witneſſes. His being preſent at ſeveral Places at the 
of the Pretender has been likewiſe proved Ow ON. 
ips Judg- * 


ile Man- 
ner, which was plainly in order to dethrone his Majeſty, and place 2 
tender upon the Throne. This has been proved again the Noble Lord 


uh 


dron, and 1 the ſecond Troop of Life-Guards of the Pre- 

iſaſter which befel them that Day, and for which 
we have great Reaſon to be thankful, the Noble Lord at the Bar ſuften- 
dered himſelf to the King's Forces, as one of thoſe engaged againſt the 


The Taking of a Town or a City is not the Act of à ſingle 


joined with them, it is an actual Taking of that City: For it was the 


I don't obſerve, the Noble Lord lays much Streſs upon the Tenth of 
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committed on the particular Day laid in the Indictment . <A 7 1 
We are all of Opinion, that it is not neceſſary to prove the Overt Act] n | 
to be committed on the particular Day laid in the Indictment Hut as | +» tf l { 
Evidence may be given of an Overt Act before the Day, ſo it may be ee 4 
after the Day ſpecified in the Indictment; for the Day laid is Circum- | N ; 
ſtance and Form only, and not material in Point of Proof: And this is 
the known, conſtant Courſe of Proceeding in Trials. 4 F 
I. H. S. Lieutenant of the Tower, take my Lord Balmerino from the ( 
Bar. . a . ON 675 6 ONCE NE 23% 16) 2 FI "x37 1 / B. ale we 8 
Lord Bal. Will your Lordſhips be pleaſed to allow me to ſpeak. two | iliam Earl-Grabams. Guilty, upon my Honour. 
Words? "07 vet oo ar 00 I. Dem, Earl of Panel. Guilty, upon my Honour. 
I. H. S. If you think fit, my Lord. bh „ George Earl of Macclesfield: Guilty, upon my Honour. 0 b 
Lord Bal. 2 Lordſhips may think 1 have had very bad Advice in | ., Phils Earl of _— Guilty, upon my Honour. 
this Caſe: But to do Juſtice to my Solicitor, Mr. r laid my Caſe |. Philep Earl Stanhopes Guilty, upon my Honour. ” 
before Counſel; and he told me, they were of the Opinion with |. Wilkem Earl Couper. Gui ty, upon my Honour. tl 
what the Rag Chun, have offered: But I myſelf had a Nation, that George Earl of Halifax, Guilty, won ty Honour, RB 
not being at Carlisle at the Time it was taken, L was not within the In- John Earl Granville. Guilty, upon my Honour. 0 
didment; and I thought there was ſomething in the Objection; and that Charles Earl of Tankerville. Guilty, upon my Honour, G 
was the Reaſon of my giving your Lordſhips ſo much Trouble. I am William Earl of Dartmouth. Guilty, upon my Honour. 
very ſorry for it; and aſk your Lordſhips Pardon. 141 William Earl of Strafford. Guilty, upon my Honour. 
L H. S. Has your Lordſhip any thing further to offer ? I | Robert Earl Ferrers. pang, upon my Honour, 
| Lord Bal. No, my Lords. is E Charles Earl of Portmore. Guilty, upon my Honour. I 
q L. H. S. Lieutenant of the Tower, take my Lord Balmerino from the | Jen Earl of Dunmore. Guilty, upon my Honour. | 
3 Bar. 144 U | 8 James Earl of Findlater, Guilty upon my Honour. | F 
3 Which was done accordingly, | William Earl of Home. Guilty, upon my Honour, h 
3 L. H. S. Your Lordſhips have heard the Evidence, and every thing that William Earl of Sutherland. Guilty, upon my Honour. ' 
4 has been alledged on both Sides; and you have alfo heard the pinions off George Earl of Cholmandeley. Guilty, upon my Honour. 
3 the learned and reverend Judges on a particular Queſtion ſtated to them. Francis Earl Godolphin, Guilty, upon my Honour. 
The Solemnity of your Proceedings requires, that your Lordſhips Opi- | Fabn Earl Paulett. Guilty, upon my Honour. 
nions on the Gueſtion of Guilty or Not Guilty, ſhould be delivered ſeve- | | Henry Earl of Grantham, Guilty, upon my Honour, * 
rally in the Abſence of the Priſoner, beginning with the Junior Baron; William Earl N76 5. Guilty, upon my Honour. of 
i and that the Priſoner ſhould afterwards be acquainted with the Reſult of | William Henry Earl of Rochfort., Guilty, upon my Honour. del 
. thoſe Opinions by me. Is it your Lordſhips Pleaſure to proceed now to George Earl of Warrington. Guilty, upon my Honour, 
4 give your Opinions on the Queſtion of Guilty, or Not Guilty! Thomas Earl of Scarborough. Guilty, upon my Honour, 
| Tord. Ay, ay. | | 722 * e e rouge. 8 by ty, upon 8 . 
p 3 ougbby Earl Of Abingden. uiity, upon m on 2 4 
Then the Lord High Steward ſtood up uncoyered ; and beginning! 75 Earl of Nrialy. Guilty, Neck * rep | 
with the youngeſt Peer, ſaid, | | John Earl of Radnor. Guilty, upon my Honour. | F 
L. H. S. Henry Arthur Lord Herbert of Chirbury, what ſays your | George Henry Earl of Litchfield. "Guilty? upon my Honour. | the 
4 | ' Lordſhip? Is Arthur Lord Balmerino Guilty of the High-T reaſon where- Anthony Aſhley Earl of Shafteſbury. Guilty, upon my Honour, age 
i of he ſtands indicted, or Not Guilty? | | Richard Earl of Burlington Guilty, upon my Honour. Ind 
Whereupon Henry Arthur Led Herbert of Chirbury, ſtanding up in Charles Earl of Ail;/bury. Guilty, upon my Honour. mer 
his Place uncovered, and laying his right Hand upon his Breaſt, anſwered, | #7ancis Earl of Doncgſſer. Guilty, upon my Honour. ple: 
Guilty, upon my Honour. | Richerd Earl of 4 0 „ Guilty, upon my Honour. the 
In like Manner the ſeveral Lords aftermentioned, being all that were Jebn Earl of Sandwich. Guilty, upon my Honour. Jud 
preſent, anſwered as followeth : Sackville Earl of Thanet. Guilty, upon my Honour. | Bal 
| | | Philip Dormer Earl of Che/terfield. Guilty, upon my Honour. by t 
Samuel Lord Sandys. Guilty, upon my Honour. Daniel Earl of e and Nettingham, Guilty, upon my Honow, bim 
Richard Lord Edgecumbe, Guilty, upon my Honour. | | t Earl of Stamford. Guilty, upon my Honour. him. 
William Lord Fitz William. Guilty, upon my Honour, Charles Earl of Peterlorotu and Monmouth. Guilty, upon my Honour. L 
ohn Lord Chedworth. Guilty, upon my Honour. n Earl of Meſimurland. Guilty, upon my Honour. ſon, 
St-phen Lord 1lche/ter. Guilty, upon my Honour, dward Earl of Warwick and Holland. Guilty, upon my Honour, Gui 
Henry Lord Monfort. Guilty, upon my Honour, 2 Earl of Northampton. Guilty, upon my Honour, | Wh 
IVilliam Lord Talbot. Guilty, upon my Honour. rownlow Earl of Exeter. Guilty, upon my Honour, 
Robert Lord MNaymond. Guilty, upon my Honour, | Joe: Earl of Saliſbury. Guilty, upon my Honour. 
John Lord Monſon. Guilty, upon my Honour. | enry Bowes Earl of Suffolk and Berkſhire, Guilty, upon my Honour, 
75 Lord Hobart. Guilty, upon my Honour. | Henry Karl of Lincoln. Guilty, upon my Honour. 
"Pe Lock Kine... alt, upon my Honour. Henry Earl of Pembroke and Montgomery. Guilty, upon my Honour. 
Matthew Lord Ducie, Guilty, upon my Honour. | Edward Earl of Derby. Guilty, upon my Honour. 1 
Charles Lord Cadagan. Guilty, upon my Honour. Thomas Marquis of Rockingham. Guilty, upon my Honour, e whic 
Robert Lord Romney. Guilty, upon my Honour. William Marquis of Lothian. Guilty, upon my Honour. vour 
Richard Lord Onslow. Guilty, upon my Honour. | | | Jo Marquis of Tweeddale. Guilty, upon my Honour. | Hum 
Allen Lord Bathurſt. Guilty, upon my Honour. enry Duke of Chandos. Guilty, upon my Honour. deſer 
Samuel Lord Maſham. Guilty, upon my Honour. Robert Duke of Manchefler. Guilty, upon my Honour. fuſion 
Thomas Lord Trevor. Guilty, upon my Honour. Eilliam Duke of Portland. Guilty, upon my Honour. If 
Buſfly Lord Manſell. Guilty, upon my Honour. Thomas Holles Duke of Newcoftle. Guil ty, upon my Honour. make 
Herbert Lord Mentjoy. Guilty, upon my Honour. Evelyn Duke of King /ton. Guilty, upon my Honour. rate; 
George Lord Hay. Guilty, upon my Honour. Peregrine Duke of Anca/ter and Ke/tevan, Lord Great Chamberlain, Maje 
James Lord Somervile. Guilty, upon my Honour, | Guilty, upon my Honour. By 
George William Lord Hervey. Guilty, upon my Honour. Archibald Duke of Argyll. Guilty, upon my Honour, Princ 
Francis Lord Conway. Guilty, upon my Honour. % Duke of Montagu. Guilty, upon my Honour. Se Pon 
Charles Lord Butler of Weſton. Guilty upon my Honour. ohn Duke of Rutland. Guilty, upon my Honour. I am 
 Fulwar Lord Craven, Guilty, upon my Honour. | Charles Duke of 1arlberough, Guilty, upon my Honour. very « 
Charles Lord Cornwallis, Guilty, upon my Honour. on Duke of * Guilty, upon my Honour. My 
ohn Lord Berkeley of Stratton. Guilty, upon my Honour. | hoamas Duke of Leeds. Guilty, upon my Honour, in tha 
hn Lord Ward. Guilty, upon my Honour. | Charles Duke of Blton. Guilty, upon my Honour. In eve 
Iilliam Lord Byron. Guilty, upon my Honour. | Charles Duke of St. Alban's. Guilty, upon my Honour, from n 
ames Lord Strange. Guilty, upon my Honour, Charles Neel Duke of Beaufort. Guilty, upon my Honour. Crime 
{dward Lord Cliften. Guilty, upon my Honour, Charles Duke of Richmond, Guilty, upon my Honour. not en 
John Lord N of Bletſe. Guilty, upon my Honour. a Charlis Duke of Grafien, Lord Chamberlain of his Majeſty's Houſhols, Wh 
Francis Lord North and Guilford, Guilty, upon my Honour. Guilty, upon my Honour, | Power 
Hugh Lord Willoughby of Parbam. Guilty, upon my Honour, William Duke of Devonſhire, Lord Steward of his Majeſty's Houſhold. jects ii 
Edward Lord Wentworth of Vettleſted. Guilty, upon my Honour. Guilty, upon my Honour. | | 2ppea] 
Richard Lord Wills:ghly de Brote. Guilty, upon my Honour. obn Earl Gow:r, Lord Privy Seal. Guilty, upon my Honour. time h 
Ferdinando Dudley Lord Dudley. Guilty, upon my Honour. Li nel Cranfield Duke of Dorjet, Lord Preſident of the Council. Guil- I hz 
n Lord Delawarr. Guilty, upon my Honour, | ty, upon my Honour, | COIN | — 
Pattee Viſcount Torrington. Guilty, upon my Honour. Then the Lord High Steward, laying his Right Hand upon his Breaft, had be 
Simon Viſcount Harcourt. Guilty, upon my Honour. faid ; i throug 
Hugh Viſcount Falmouth. Guilty, upon my Honour. Lord High Steward, My Lords, I am of Opinion, that Arthur Loi them, 
Richard Viſcount Cobham. Guilty, upon my Honour. I Balmerino is guilty of the 11 igh-Treaſon whereof he ſtands indicted, upd Way, 
John e St. _ G 8 upon my 8 my Honour. Blood 
Henry Viſcount Lenſdale. Guilty, upon my Honour. Li. H. S. Your Lordſhi ; U at al 
William Viſcount Hatton. Guilty, upon my Honour, ! Balmerins is guilty of nts mxonimently fra, 3 Lo I ha 
Thimas Viſcount /Feymeuth, Guilty, upon my Honour, it your Lordihips Pleaſure, that he ſhould be called in, and acguainte Vo 


Charles Viſcount Townſbend, Guilty, upon my Honour. therewith ? — Lord, Ay, Ay. | 
Proclamatio 


nour, 


nour, 


erlain, 


dm, bring forth your Priſoners, Milliam Earl of Kilmarnock, George Earl 


lieve, Officers, private Men, and others, will vouch for me, That they 
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|» Proclamation was then made for the Ljeutenant of the Tower to bring 
tte Prifoner to the Bar: Which wa done in the ſame Order as be- 
fore; and afterwards Proclamation made for Silence, as uſual. 


L. H. S. Arthur Lord Balmerine, The Lords have conſidered of the 
Charge of High- Freaſon which has been brought againſt you ; they have 
likewiſe conſidered the Evidence, and my thing which your Lordſhip 
has alledged in your Defence; and, upon the whole Matter, their Lord- 
hips Have unanimouſly found, that you are Guilty of the High-Treaſon, | 
cred? Se. F 


re, 


Lord ent, My Lords, I move your Loraſhipv eo id an tb the 
Chamber n z Is it your Lotdfhips Pleaſure to — to the 
Chamber of Parliament ? Ha N 

Ay, Ay. 


L. H. S. nis Houſe is adjourned to the Chamber of Parliament. 

Then the Lords returned, in the Order before mentioned; to the Cham- 
ber of Parliament: And the Houſe being there reſumed; | 

Ordered, That the faid Earls of Kilmarnock and Cromertie, and Lord Bal. 
merino, ſhould be remanded Priſoners to his 4 Tewer of London, 
there to be kept in ſafe Cuſtody and that they ſhould be brought to the 
Bar of the Houſe in J/eftmin/ter-#all on Weaneſttay next, at Eleven of the 
Clock in the Forendon, that their Lordſhips might proceed in order to 


Giving of Judgment upon them. 
| Wedneſday, Fuly 30, 1746. The Second Day. 


THE Lords and others came from the Chamber of Parliament into 
W:fminfter-#all, in the ſame Order as on AJonday laſt; and the Peers 
were there ſeated, and the Lord High Steward in his Chair. 

L. H. $. The Houſe is reſumed. Is it your Lordſhips Pleaſure, that 
the Judges may be covered? 


Then the Serjeant at Arms made Proclamation for Silence, as uſual ; 
and afterwards the following Proclamation : 


Serjeant at Arms. Oyes, Oyes, Oyes! Licutenant of the Tower of Lon- | 


— 


of Cramertie, and Arthur Lord Balmerino, to the Bar, purſuant to the Or- 
der of the Houſe of Lords. | 


The Deputy Governor of the Tower brought the Priſoners to the Bar 
in the like Form as before ; aud then they kneeled down. 


ZL. H. S. Your Lordſhips may riſe. 

1 he Serjeant at Arms made Proclamation for Silence, as uſual, 

Mr. Att, Gen. My Lords, it appears, That the Three Noble Lords at 
the Bar have been ſeverally indicted for High- Treaſon, in wm War 
acainſt his Majeſty. They have ſeverally been arraigned ; and, to their 
Indictments, Toe of the Noble Lords, the Earls of Milmarnoct and Cro- 
mertie, have pleaded Guilty; and the other, my Lord Balmerino, has 
pleaded Not guilty, and put himſelf upon his Trial by his Peers. As to 
the Two Noble Lords; who have pleaded Guilty, I pray your Lordſhips 
Judgment againſt them, according to that Confeſſion ; and, as to the Lord 
Bulmerino, who hath pleaded Not guilty, and put himſelf upon his Trial 
by his Peers, your Lordſhips, upon hearing the Evidence, having found 
him Guilty, L alfo pray your Lordſhips Jodpment accordingly againſt 
him. | 1 
L. H. S. William Earl of Kilmarnech, you ſtand indiQed of High-Trea- 
fon, in levying Wat againſt his Majefty ; to which you have pleaded | 
Guilty, and are thereby convicted: What has your Lordſhip to ſay, | 
Why Judgment of Death ſhould not paſs upon you, according to Law ? 


Here the Lord High Steward aſked Leave to go down to the able: 
Which being done; Proclamation. was made for Silence, as uſual, 


—_—_—— 


6—— — 


—— — 


EARL of KILMARNOCK, 
My Lords, 

I SHALL not attempt to ſay any thing in Juſtification of a Crime, 
which is of too heinous a Nature to be vindicated ; and which any Endea- 
vour to excuſe would rather aggravate than diminiſh. With 91 ow 
Humility I am ready to ſubmit to the Sentence I am too conſcious I have 
deſerved. I have already owned myſelf guilty ; and, covered with Con- 
fuſion and Grief, I throw myſelf at his Majeſty's Feet for Mercy. 

I ſhall plead no Excuſe for my Behaviour, in a Circumſtance which 
makes me ſo much the more unhappy, as it has effaced my former Cha- 
r:Qer, and blotted out the Memory of my conſtant Attachment to his 
Majeſty's Intereſt all the preceding Part of my Life. : 

But, if a Man's former uniform Conduct can be any Evidence of his 
Principles, and Way of Thinking, I may appeal to mine. - My Lords, 
] appeal to the World, if ever any Sentiment, of the Nature of the Crime 
I am now arraigned for, ever appeared in it; or if the contrary was not 
very conſpicuous through my whole Life and Converſation, 

My Sphere of Action, indeed was narrow; but, as much as I could 
in that Sphere, it is well known, I always exerted myſelf to the utmoſt 
in every Fart of his Majeſty's Service I had an Opportunity to act in, 
from my firſt Appearance in the World, to the T'ime I was drawn into this 
Crime, tor which I now appear before ol Lordſhips ; in which I did 
not engage till very late, not till many Weeks after the Battle of Prefton. 

While I was engaged,” it was my conſtant Care, as far as it lay in m 
Power, to protect and prevent any Injuries to his Majeſty's faithful Sub- 
jedts in their Perſons, foals; or Eſtates : For the Truth of which I can 
appeal to every Town and Country, through which I paſled, or at any 


time halted in. | 
I had the ſame Regard for the Priſoners that were taken : And, I be- 


had better Uſage, and their Condition was rendered more ſupportable, 
through my Means, though I never had any particular Charge of 
them, I muſt at the ſame time own, that all I did, or could do, in this 
Way, for the Service of particular Perſons, is no Atonement for the 
noed I have been acceſſary to the Spilling of; nor do plead it as ſuch, 
U at al] in Defence of my Crime. 


1 


| 


N have a Son, my Lords, who has the Honour to carry his Majeſty's 
oL, IX. | | 


(60 


Commiſſion; whoſe Behaviour, I believe, will ſufficiently evince, that 
he has been educated in the firmeſt Revolution Principles, and brought 
up with the warmeſt Attachment to his Majeſty's Intereſt, and the higheſt 
Zeal for his moſt Sacred Perſon, and the Title of his Illuſtrious Houſe to 
the Crown of theſe Realtns. 4 

That he was impreſſed. with a firm and ſettled Opinion, That the Re- 
volution was juſt and neceſſary; and that Civil and Religious Liberty 
and Property cannot be ſecured to the Nation, otherwiſe than by the 
ſtricteſt Adherence to theſe Principles, and maintaining and ſupporting 
the Succeſſion to the Crown, as it is by Law eſtabliſhed in the Perfon of 
his moſt Sacred Majeſty, and his Illuſtrious Houſe. 

It was my chief Care to inſtruct him in theſe Principles from his 
earlieſt Youth ; and to confirm him, as he grew up, in the Juſtice and 
Neceflity of them to the Good and Welfare of the Nation. And, I 
thank God, I have ſucceeded : For his Father's Example did 


not ſhake his Loyalty; the Ties of Nature yielded to thoſe of 


Duty : He adhered to the Principles of his Family, and nobly expoſed 
his Life at the Battle of Culladen, in Defence of his King, and the 1,i- 
berties of Britain; which I, his unfortunate Father, was in Arms to 
deſtroy. 

I was inſtructed in the ſame Principles myſelf from my Infancy, by 
the beſt of Fathers, who diſtinguiſhed himſelf early on his late Majeſty's 
Accefſion, by his Zeal and Activity in ſupprefling the Rebellion in 1715 
(in which he contracted his Death, that followed ſoon after), ns was well 


known then, and may ſtill be remembered by ſome of your Lordihips. 1 


then had the Honour to ſerve under him, as far as my Years would admit 
of, in the ſame Cauſe which my Family had always been remarkable for 
ſupporting, and which I have ever ſince ſtrictly adhered to, both in my 
Heart and Prattice, till this unhappy Period. 

My Lords, I am not one of toll dangerous Perſons, who can raiſe a 
Number of Men when they will, and command them on any Enter- 


prize they pleaſe: My Intereſts lie on the South Side of #97, in the. 


well inhabited and well affected Counties of Kilmarnock and Faikirk, in 
the Shires of Ayr and Stirling, I have the Honour to ſpeak to thoſe who 
know the Map, the Situations of theſe Countries, and the Diſpoſitions 
of their People: Theſe Places are fo well affected (and, perhaps, partly 
through my Means), that any Influence I, or any other, could have on 
them to the contrary, would be very ſmall ; and if I could have had any, 
I did not uſe it on this Occaſion. Though I was, in the Months of 
December and Fanuary laſt, ſome Weeks at Falkirk, I did not raiſe a finole 
Man out of it; and though, immediately before that, I was a W eck at 
Glaſgow, a few Miles, from Kilmarnock, I brought Nobody from thence. 


Theſe Jaſt, indeed, were much ftrengthened in their loyal Principles by 


my Father's long Reſidence, and by my being much among them; and 
I uſed my Endeavours, with Succeſs, to confirm them in thoſe Senti- 
ments, in a Viſit I made them laſt September; when I paſſed ſome Days 
with them, about the Time of, and after the Battle of 3 : At that 

ajeſty's Ser- 


TIE 


was running, nor purſued by any Enemy. But though I could have 
eſcaped, I did not chooſe it ; becauſe the Conſequences, in an Inſtant, 
appeared to me more terrible, more ſhocking, than the moſt painful or 
ignominious Death, To throw myſelf into the Hands of a Foreign 
Power, the natural Enemy to my Country, with whom to have Merit, I 
muſt perſiſt in continued Acts of Violence to my Principles, and of 
Treaſon and Rebellion againſt my King and Country; I had already 
been too far engaged with thoſe, who were encouraged by that Power, to 
think of continuing in ſo criminal an Error; and therefore I choſe to 
ſurrender, and commit myſelf to his Majeſty's Mercy. | 

I beg leave to repeat what I ſaid before, That I did not mean to ad- 
vance any thing in Excuſe, or even in Mitigation of my Crime: I only 
pray to be looked on, by your Lordſhips, as an Object of his Majeſty's 
Compaſſion ; and, if I am fo happy, I beg leave to implore your Lord- 
ſhips Interceſſion with his Majeſty for Mercy, in my Behalf, It is your 
Lordſhips Interceſſion, and that of my Countrymen alone, that I bee: 
[ heard there was an Offer of Mediation made by a Foreign Prince at 


War with his Majeſty ; and I heard it with an Indignation that ought to 


fire the Heart of every Briton, when a French King dares attempt to direct, 
or in any reſpect influence, the Counſels or Determinations of a King 
of Britain; or preſume to interpoſe between his Majeſty and his offend? 
ing Subjects. I was but too far drawn in, and unhappily engaged, with 
thoſe who were aſſiſted and influenced by that Prince; and 7 never can 
ſufficiently teſtify my Sorrow and Repentance for it: But I would look 
on it as the higheſt Aggravation of my Crime, to hope, or even to with 
for Favour through his Office, by whoſe Means chiefly, I belicve, they 
were miſled, with whom 1 was acceſſary to the diſturbing the Peace 
of theſe Nations, and ſwerving from my Duty and Allegiance to his 


Majeſty, which all the former Part of my Life I had kept inviolable. 


It is by Britons only, that I pray to be recommended to a Brinjh Mo- 
narch. if his Majeſty ſhall be pleaſed, from the ſteady Loyalty of my 
Family, from my Father's paſt Services, from my own conſtant Adherence 
to his Majeſty's Intereſt, from my preſent Anguiſh for having ever been 
concerned in this unnatural Rebellion, and from my undiſſembled Sorrow 
and Remorſe for it, which muſt attend me to my laſt Moments: If from 
theſe, but much more from his own unbounded Mercy, my Royal Maſter 
ſhall incline to ſpare that Life which I have juſtly forfeited, let nie owe it 
to his Majeſty through the Interceſſion of your Lordſhips, who are Wit- 
neſſes to my Grief and Repentance. 

$ 4:4 But 
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Rebellion, was irreproachable, as to my 


e and to the Lord Preſident of the Court of 8 


Son, whoſe Infancy, and Regard to his 
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But if Juſtice will not allow. of Mey, m | 
my Liſe with Patience and Reſignation: My laſt Breath ſhall: be em- 
ployed in the moſt fervent Prayers for the Preſervation and * jo 

is Majeſty, and his Auguſt Houſe, and to beg his Forgiveneſs,. and the 
Forgiveneſs of my Country. i 12005 Fac: nave; 
Lord High Steward. George Earl of Cromertie, You ſtand: indicted of 
High Treaſon, in levying War againſt his Majeſty ; to which you have 


pleaded Guilty, and are thereby convicted: What has your Lordſhip to 


lay. Why Judgment of Death ſhould not paſs upon you, according to 
one E Axt. of CROIHERTIE. 

I HAVE now the Misfortune to appear before 
of an Offence of ſuch a Nature, as juſtly merits the higheſt Indignation 

f his Majeſty, your Lordſhips, and the Publick: And it was from a 
Conviction of my Guilt, that I did not preſume to trouble your Lord- 
ſhips with any Defence, As I have committed Treaſon, it is the laſt 
Thing 1 would mean to juſtify it: My only Plea ſhall be, your Lord- 
apa -ompaſſion ; my only Refuge; his Majeſty's Clementy. | 

nder this heavy 4 05 of Affliction, I have ſtill the Satisfaction, my 
Lords, of hoping, that my paſt Conduct, before the Breaking out of the 
Attachment to the preſent happy 
Eſtabliſhment, both in Church and State: And, in Evidence of my 
Affection to the Government, upon the Breaking out of the Rebellion, 
I can appeal 'to the then Commander in Chief of his Majeſty's Forces at 
on in Scotland, 
who, I am ſure, will do Juſtice to my Conduct upon that Occaſion, 

But, my Lords, notwithſtanding my determined Reſolution in Favour 
of the Government, I was moſt unhappily ſeduced from that Loyalty in an 
unguarded Moment, by the Arts of deſperate and defigning Men : And 
it is notorious, my Lords, that no ſooner did I awake from that Deluſion, 
Fo I felt a Remorſe for my Departure from my Duty ; but it was too 
late. 

Nothing now, my Lords, remains, but to throw myſelf, my Life, and 
Fortune upon your Lordſhips Compaſſion ; but thoſe, my Lords, as to 
myſelf, are the leaſt Part of my Miſery. | 
I have involved an innocent Wife (no Party to my Guilt), and, with 
her, an unborn Infant, to ſhare its Penalty: I have involved my eldeſt 
arent, hurried him down the 
Stream of Rebellion: I have involved alſo Eight innocent Children, who 
muſt feel their Parent's Puniſhment, before they know his Guilt, 

Let them, my Lords, be Pledges to his Majeſty ; let them be Pledges 
to your Lordſhips; let them be Pledges to my Country, for Mercy: 
Let the filent Eloquence of their Grief and Tears, let the powerful 
Language of innocent Nature, ſupply my Want of Eloquence and Per- 
ſuaſion : Let me enjoy Mercy no longer than I deſerve it; and let me no 
longer enjoy Life, than I ſhall endeavour to efface the Crimes I have 
been guilty of. Whilſt I thus intercede for your Lordſhips Recommen- 
dation to his Majeſty for Mercy, let my Remorſe for my Guilt, as a 
Subject ; let the 3 of my Heart, as a Huſband ; let the Anguiſh 
of my Mind, as a Father, ſpeak the reſt of my Miſery ! Your Lordſhips 
are Men, you feel as Men ; but may none of you ever ſuffer the ſmalleſt 
Part of what I ſuffer! | 

But, after all, if my Safety ſhall be found inconſiſtent with that of 
the Publick, and nothing but my Blood: thought neceſſary to atone for 
my unhappy Crimes ; if the Sacrifice of my Life, my Fortune, and Fa- 
mily, are judged indiſpenſable for ſhopping the loud Demands of publick 
ae if, notwithſtanding all the Allegations that can be urged in m 

avour, the bitter Cup is not to paſs from me; not mine, but thy Will, 
O God, be done 


Lord High Steward. Arthur Lord Balnerine, When you were laſt at this 
Bar, I acquainted your Lordſhip, That upon Trial, your Peers had 
unanimouſly found you guilty of the High Treaſon of which you ſtand 
indicted, whereby you are convicted: What have you to ſay, why Judg- 
ment of Death ſhould not paſs upon you, according to Law ? 

Lord Bal. My Lords, I have here a Paper in my Hand, which ſays, 
There are ſome Reaſons, why Judgment ſhould not paſs againſt me. I 
defire your Lordſhips will let it be read. 

L. H. S. Will your Lordſhip pleaſe to read it yourſelf ? 

Lord Bal. I deſire your Lordſhips would let it be read. 


L. H. S. My Lords, This Paper, which is offered by my Lord Bal- | 


merino, cannot be read at the Table; but your Lordſhips may give Leave, 
that a Clerk may go down to the Bar, and read it for the Priſoner. 

Lords. Ay, ay. . 
Clerk of the Crown reads the Paper; viz. 

Fuly 29th, 1746. 

IT is conceived, that the late AR of Parliament, impewering his Ma- 
jeſty to tranſport ſuch as are taken in Arms from one County to another, 
where they may be tried by the Courſe of the Common $4 did not 
take place, till after the Time that the Facts, implying Treaſon, were 
actually committed by the accuſed Priſoners ; and, if fo, the Grand Jury 
of Surry, or of any other County whatſoever, where theſe Acts of Treaſon 
are not alledged to have been committed, could not, agreeable to Law, find 
Bills againft ſuch Priſoners: And it may, on that ſcore, be prayed, That 
the Indictment be quaſhed, or that an Atreſt of Judgment be thereupon 


granted. 
Nat. Williamſon. 


If che Bill, found by the Grand Jury, has any Flaw, ſo as to make | 
it illegal, all the Superſtructure falls of Courſe, | 


Nat. Williamſon. 


L. H. S. What has your Lordſhip to offer upon this Paper ? 
Lord Bal. I ſay, my Lords, if the Grand Jury of the County of Surry 


had not Power to find a Bill of Indictment againſt me, I can't have 


2 paſs againſt me; for I can't ſee, how the Indictment can be 
L 


„ E. S. Has your Lordſhip any thing more to offer ? 
Lord Bal. No, my Lords, 


ur Lordſhips, gulley. 
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Balmerine. | Þ 
Eat of Bath, I deſire my Lord Balmerins may de aſked, Whether he 
knams, that he is intitſed to have Counſel, if he thinks fit? 
IL. H. S. Has not your Lordſhip, been acquainted, before this Time, 
that you were intitled to have Counſel, if you thought fir to apply for it] 
Lord Bal. Yes, my Co I was acquainted ſome. Time ago, chat 1 
might have Couaſel; but I have not had Lime to . 707 to any on this 
Faper. I received. this Paper but within this half Hour from the Con- 
I. H. S. If vou were told, that you might have Counſel, why did 
not your Lordſhip apply for Counſel before ? _ EMSA 
Lord Bal. I told your Lordſhips the other Day, That I did not know I 
ſhould have Occaſion for Counſel. I have had no Counſel to adviſe me 
on this Paper. Do your Lordſhips think fit to allow, me Counſel now 
L. H. S. Doth your Lordſhip now move for Counſel ? 3 Oh 
Lord Bal. Ves, my Lords, I do, upon this Point only. 
The Lord High Steward went back to his Chair. _. 5 
* et | 4 My Lords, By the Statute of the Seventh of King Millan 
the Third, for regulating Trials in Caſes of High-Treaſon, my Lord 
Balmerino, might have had Counſel aſſigned him by your Lordſhips to make 
his full Defence, if he had thought fit to apply for that Purpoſe: And as 
he had long ago, by your Order, a Sollicitor affigned him, with Li- 


berty of Acceſs to him at all ſeaſonable Times, he admits, that he was * 


rightly informed concerning that Matter. It ſeems his Lordſhip gig 

think it proper to apply for Counſel before now, though he admitted, on 
Monday laſt, that he had had the Advice of Counſel upon his Caſe j but 
he has now moved your Lordſhips to aſſign him Counſel, to ſpeak to anc 
particular Point offered by him in Arreſt of Judgment. As. this is the 
State of the Proceeding, it is proper for your Lordſhips Conſideratien 
Whether before you appoint Counſel to argue a particular Point, you wil 


not have that Point ſo far opened, as to ſee, whether there is any Colour 


in it, or not. This will beſt appear, by hearing one of the King's Coun. 
ſel ſtate the Matter upon the Act of this Seſſion of Parliament, referred to 
by the Paper which was juſt now read; and then poſſibly my Lord him. 
ſelf may be ſo well ſatisfied, as not to inſiſt on having Counſel aſſigned to 
argue it, 5 | 
uke of Newcaſtle. As the Priſoner at the Bar has made his Objection, 
and moved an Arreſt of Judgment, I think one of the King's Counſel 
ought to have Liberty to be heard to that Matter. Your Lordſhip; will 
then ſee, what Weight there is in the Objection inſiſted on by the Pri. 
ſoner, and be the better able to determine about afligning Counſel to ar. 
ue it. I am therefore of Opinion, that the King's Counſel ſhould be 
eard in the Manner propoſed by my Lord High Steward. 8 
Earl Grenville, By the known Rules and Uſage of Parliament, there 
can be no Debate in this Place; and therefore I move your Lordſhips to 
adjourn ts the Chamber of Parliament. 
L. H. S. Is it your Lordſhips Pleaſure to adjourn to the Chamber of 
Parliament | 
Lords. Ay, ay. ; 
L. H. S. This Houſe is adjourned to the Chamber of Parliament. 
The Lords, and others, returned to the Chamber of Parliameat in 
the ſame Order they came down; and, after ſome time, the Hout 
was adjourned again into Veſminſter-Hall; and the Peers being 
there ſeated, the Lord High Steward in his Chair, and the Houſe 
oo; the Serjeant at Arms made Proclamation for Silence, 2 
uſual, | 
L. H. S. My Lord Balmerins, The Lords have, in their Houſe above, 
unanimouſly come to this Reſolution, That I ſhould aſk your Lordſhip, 
Whether you do now deſire that Counſel ſhould be aſſigned you; and 
that I ſhould acquaint you, that in caſe you do deſire it, their Lect 
will aſſign you ſuch Counſel as you think fit to propoſe. | 
Lord Bal. Yes, my Lords, I do. BY 
L. H. S. What Counſel does your Lordſhip deſire ſhould be aſſigued you? 
Lord Bal. Mr. Wiltraham and Mr. Firrefler, my Lords. 
Lord Prejident. I move, that your Lordſhips will adjourn to the Chan- 
ber of Parliament. | 
TL. H. S. Is it your Lordſhips Pleaſure to adjourn to the Chamber of 
Parliament ? | 
Lords, Ay, ay. 
L. H. S. This Houſe is adjourned to the Chamber of Parliament. 
Then the Lords went back, in the Order beforementioned, to the 
Chamber of Parliament. | 
And the Houſe being there reſumed ; | 
Ordered, That Mr. Wilbraham aud Mr. Forręſter be aſſigned Counſel 
for the Lord Balmerino, as deſired ; and that they may have Acceſs to 
him at all ſeaſonable Times, | 1 
Ordered, That the Earls of Kilmarnock and Cromertie, and the Lori 
Balmerino, be remanded Priſoners to his Majeſty's Tower of Landon, aul 
there kept in ſafe Cuſtody, until the further Order of this Houſe, _ 
Ordered, That this Houſe will proceed further, in order to the giviag 
Judgment againſt the ſaid Lords on Friday next, at eleven of the Clock; 


and that they be then brought to the Bar of this Houſe, in Weftmirfier- 


Hall, for that Purpoſe. 
| Friday, Auguſlt 1½, 1746. 
THE Lords, and others, eats 4 8 of Parliament into 
Meſiminſter Hall, in the ſame Order as on Manday laſt; and the Peen 
were there ſeated, and the Lord High Steward in his Chair. | 
Lord High Steward, My Lords, the Houle is reſumed, | 
Is it your Lordſhips Pleafure, that the Judges have Leave to be covered! 
The Serjeaat at Arms made Proclamation for Silence; and afterwa® 
the following Proclamation : | 
Serjeant at Arms, Oyes, Oyes, Oyes | Lieutenant of the Tower of Lt 
den, bring forth your Priſoners, illiam Earl of K:Imarneck, George Ear! of 
Cromertie, and Arthur Lord Balmerine, to the Bar, purſuant to the Orc 
of the Houſe of Lords. | 
The Deputy-Governor of the Tower brought the Priſoners to i* 
Bar, in the like Form as before; and tacn they knecled Gone; 


ET Er e Cromertic, 20 c. II. (644) | 
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dency, and its ancient natural Allies. Thovgh ſome of your Lordſhips have 


i braham and Mr. Ferrefter, the Counſel aſſigned to the Lord thought it proper, at this Bar, to d iſclaim that Connexion, or any Advan- 
| Balmerino, attended. 3 W 3 ann | tage from it; yet, with that ambitious and incroaching Power, you avow- 
e L. H. S. My Lord Ba merino, when you” were laſt at this Bar, you | edly jeined yourſelves; by this Aid, you endeavoured to effect the dread- 
5 he fit to move in Arreſt of Judgment and deſired, that Counſel | ful Change you tneditated ; and, to ſuch a Maſter, to enſlave this free 
might be aſhgned you: Whereupon t Lords have been pleaſed: to affign | Nation. | 5 | | 
} you-ſach Counſel as you propoſed. Does your Lordſhip now defire that Nor were the other Countries of Europe, which have united them- 
1 ur Counſel may de heard ff n ſelves againſt the pernicious Views of France, leſs eſſentially, though 
is 7; ord Bal. As your Lordſhips have been pleaſed to allow me Counſel, I | more remotely, intereſted in the Event. From Great Britain they de- 
na- have adviſed with them; and my Counſel tell me, there is nothing in that | rived their chief Aſſiſtance in this War: In her centered their Hopes of 
1 r, which I delivered in on Wedneſday laſt, that will be of any Uſe to] Support: But the Contrivers of this Scheme laid the Ax to the Root of 
id me: 80 I will not give ”— Lordſhips any further Trouble about it. the Tree; and, by endeavouring to deliver up this Kingdom a Province 
I L. H. S. If I underſtand your Lordſhip right, you db not deſire your | to France, ſtrove to cut off that Reſource, without which the Cauſe of 
1 Counſel ſhould ſpeak to that Matter. | publick Liberty muſt have ſunk for ever, 5 
ne Lord Bal. No, my Lords. 2 HAVE Thus widely ſpread were the Calamities, which this Rebellion was 
7 L. H. S. Do you defire your Counſel ſhould be heard? formed to introduce. By ealling off the Arms of Great Britain to her 
Lord Bal. I defire they ſhould not plead. f 1 neceſſary Self- defence, ſome Progreſs was made towards effectuating one 
L. H. S. My Lords, though the Priſoners have already been aſked Part of the intended Miſchief. How far it may be retrieved, and in what 
1 what they had to ſay, why Judgment ſhould not paſs upon them accord- Manner, is ſtil] in the Womb of Time, and in the Hands of Providence: 
an ing to Law ; yet as they are now brought up at a ſubſequent Day, it is | But is it not aſtoniſhing that Men, who call themſelves Britons and Pro- 
ord the regular Courſe to aſk them the ſame Queſtion over again; becauſe 7 75 ſhould become the Dupes and Abettors of ſo execrable a Deſign ? 
ake fomething*material may poſſibly have ariſen ur occurred ſince the former | A Deſign to eraſe the very Foundations of true Rel igion and Freedom, and 
| as G 8 | 5 to turn the Riches and Strength of this Kingdom, through a Courſe of 
Li- William Earl of Kilmarnock, Has your Lordſhip any thing further to] Ages ſo differently employed, into Inſtruments of the common Slavery? 
mas * fay, why Judgment of Death ſhould not paſs' upon you, according to After all this, to mention the Plundering and Devaſtation of particular 
not Law ? 5 Towns and Counties; the Miſeries brought upon private Perſons and 
on Earl of Tilmarnock. No, my Lords, I have nothing farther to offer. | Families; or the many Murders committed (for the Death of every loyal 
but L. H. S. George Earl of Cromertie, Has your Lordſhip any thing fur- | Subject killed in this Rebellion was a Murder); to mention theſe Things, 
one ther to ſay, why judgment of Death ſhould not paſs upon you, accord- | though moſt important and moving in themſelves, after the other more ex- 
the ing to Law ? | | teaſive Conſiderations, would make them appear of leſs Weight. 
len, Fart of Cromertie, No, my Lords, I have nothing further to trouble Sorhe of your Lordſhips, in what you have been pleaſed to offer for 
Wi, your Lorcſhips with. | ourſelves, 45 urged ſeveral Topics to excite Mercy and Compaſſion. 
lour L. H. S. Arthur Lord Balmerino, Has your Lordſhip any thing further | "Thoſe, if of any Moment, are only proper for that Place, where the Seat of 
un- to ſay, why Judgment of Death ſhould not paſs upon you, according to | Mercy mult be acknowledged to be fixed. But, when Arguments of Com- 
d to Law? | | paſſion have been urged in Behalf of the Guilty, let us balance thoſe Argu- 
um Lord Balmerine. No, my Lords; I only deſire to be heard a Monient. ments witti a becoming Compaſſion for our Country, for thoſe who have 
d to My Lords, I am very heartily ſorry, that I ſhould take up ſo much of your | ſuffered innocently by the Miterics which this Rebellion brought upon 
l Lordſhips Time, and give you ſo much Trouble: It was not to delay | it, and for thoſe who died gloriouſly in its Defence. 
ion, Time, or to gain a few Days; but only as I believed there was ſome- ive me Leave to urge this a little further. Even the Sufferings of 
insel thing in the Objection that would do me Service; and I beg your Lord- | thoſe, who fo far forgot their Allegiance, as to adhere to, or favour, this 
will ſhips Pardon for the Trouble I have given you. I {| impious Cauſe, are in Juſtice to be charged only to the Account of ſuch 
Pri. y Lords, I acknowledge my Crime, and I beg your Lordſhips will | as fomented and ſupported it. They who take Arms againſt a lawful 
* intercede with his Majeſty for me. | eſtabliſhed Government, create the Neceſſity of all Acts requiſite to be done 
d be L. H. S. Make Proclamation for Silence whilſt Judgment is giving. | on the Side of that Government, in order to repel and ſubdue them; of 
Serjcant at Arms. Oyes, Oves, Oyrs ! Our Sovereign Lord the King | which, in the Nature of Things; become unavoidable in the Courſe of 
here doth ſtrictly charge and command all manner of Perfons to keep Silence upper them. | 
N 10 whilſt Judgment is giving, upon Pain of Impriſonmentz; pon ſuch a Subject it is more difficult to ſtop than to inlarge. But, 
| Lord High Steward, 7 5 whilſt I am endeavouring to raiſe in your Minds a juſt Senſe of the many 
er of Milliam Earl of Kilmarnock, George Earl of Cromertie, Arthur Lord Bal-| Evils involved in your 88 permit me to intreat your Lordfhips to 
merino, 8 I deal impartially with yourſelves, and to conſider Far fo what could be 
IN the Courſe of this ſolemn n N already been ac- your Temptation to commit them. 
To quainted, That you ſtand convicted of the High. Treaſon charged upon | Every one __ enjoyed the common Benefits of that legal and mild 
at in by the ſeveral incitments on which you have been arraigned, Government, which, in Violation of the moſt ſolemn Oaths, you ſought to 
out By this Conviction it is now finally determined, That your Lordſhips | deſtroy ; and ſome of you had received particular Advantages from it. You, 
being are guilty of that Crime, which not only the Laws of Great Britain, but | my Lord Kilmarnock, and my Lord Cremertic, have thought fit to appeal to 
Iouſe af all other Countries, for the wiſeſt Reaſons, adjudge to be the higheſt. | your former Conduct as a Proof of your good Principles for the Support 
©, 3s As it gives the deepeſt Concern to eve } Grow of my Lords your Peers, |. of the Revolution, and of our preſent happy Eſtabliſhment. With real 
| to find Perſons of your Birth and Þ camp ined with ſo ſoul an Offence, | Grief I lament that you ever deviated from thoſe Sentiments. If, as your 
bore, ſo it muſt give them ſome Satisfaction, that all of you, in effect, have | Lordſhips would have us believe, they were fincere, and procceded from 
ſhip, confeſſed it; two of your Lordſhips by expreſly pleading Guilty upon | the Heart, What could poſſibly be your Inducement to this ſudden Apoſ- 


your Arraignment ; and the other, by openly declaring himſelf ſatisfied 
with the Determination of this Houſe, upon the only Point on which his 
Defence was reſted. Charity makes one hope, that this is an Indication of 
ſome Diſpoſition to that Reperitance which your Guilt ſo loudly calls for, 

You, my Lord Balmerino, have ſince moved in Arteſt of Judgment; 
and their Lordſhips were pleaſed to aſſign the Counſel you deſired, to ſup- 
port that Motion: But, upon adviſing with your Counſel, you have now 
voluntarily at the Bar withdrawn it, as being woolly without Foundation, 

To attempt to aggravate Crimes of ſo deep a Dye, and in themſelves 
ſo incapable of Aggravation, againſt Perſons in your unhappy Circum- 
ſtances, would be a vain, as well as a moſt diſagreeable Taſk, And yet 
the Duty of that Place, in which I have the Honour to fit, requires that 


tacy ? Your Lordſhips have left that a Blank in your Apologies ; and I 
chooſe rather to leave it to be filled up by the ConftroQtiors of others, 
than to ſupply it myſelf, 

Thus much I am warranted to ſay : No glittering Proſpect of Succeſs 
in the Beginnings of this Rebellion could tempt you, On the one hand, 
thoſe Beginnings were ſo weak and unpromiſing, as to be capable of ſe- 
ducing none, but the moſt infected and willing Minds, to join in ſo deſ- 
perate an Enterprize. On the other hand, it was impoſſible, even for the 
Party of the Rebels, to be ſo inconfiderate or vain, as to imagine that the 
Body of this free People, bleſt in the Enjoyment of all their Rights both 
Civil and Religious under his Majeſty's Protection; ſecure in the Proſ- 
pect of tranſmitting them ſafe to their Poſterity, under the Proteſtant | \ 


— — 


to the I ſhould offer ſome Things to your Conſideration, to explain more fully | Succeffion in his Koyal Houſe (of which they fee ſo many illuſtrious 
the Neceſſity of that Juſtice which is this Day to be adminillered, and to | Branches); I ſay, it was impoſſible that they could imagine,” the Body of 
| awaken in your Minds a due Senſe of your own Condition. n this free People, under theſe Circumſtances, would not riſe up, as one 
ounſe If any Rebellion can be heightened by the Circumſtances attending it, | Man, to oppoſe and cruſh fo flagitious, fo deſtructive, and ſo unprovoked 
els do it is that in which your Lordſhips have been engaged: A Rebellion againit | an Attempt. 
ts a King celebrated through the World for his mild and gracious Govern- | Happy is it for ourſelves, happy for our Poſterity, that this was veriſicd 
; Lord ment; the whole Series of whoſe Reign has been diſtinguiſhed by the | by the Event. The Rebels ſoon ſaw his Majeſty's faithful Subjects, con- 
„ and ſtricteſt Adherence to the Laws, and the moſt indulgent Care of the] ſcious both of their Duty and Intereſt, contending to outdo one an- 
* Rights of his People, unblemiſhed with any ſingle Inſtance of an Attempt | other in Demonſtrations ot their Zeal and Vigour in his Service, The 
g © — to violate eicher. Merchants and Trading Part of this great Metropolis, one of the moſt 
Jock; To overturn the Government of ſuch a King, you took Arms; and, in | uſeful and reſpectable ee of the Community, to their laſting Ho- 


2 Conſequence of this, to deſtroy the pureſt Religion, and ſubvert the beſt 
Conſtitution, formed and eſtabliſhed upon the juſteſt Balance of Preroga- 


tive in the Crown, and Liberty in the Subject, for the Preſervation of the 


nour, aſſociated themſelves, at the Riſque of their private Fortunes, to 
ſupport the publick Credit of thei: Country, Men of Property, of all 
Ranks and Orders, crouded in with liberal Subſcriptions, of their own 


. —U——ů— — 


15 180 Whole. Motion, beyond the Examples of former Times, and uncompelled by an 
RY F 7 y any 

Ken What did your Lordſhips, who profeſs the Proteſtant Religion, and Law; and yet in the moſt legal and warrantable Manner, notwithſtanding 2 

claim the Benefits of this Conſtitution, ſeek ts introduce in the Room of | what has been ignorantly and preſumpruouſly iuggeſted to the c ontrary. = = 
PR theſe invaluable Bleſſings ? In Religion, Popery, attended with its Train | The Clergy, with a Zeal becoming their holy Function, regulated by il 
ered of Superſtitions, and inhuman Principles of Perſecution ; in Government, | Chriſtian 8 inſtructed their Hearers by their Doctrine, and led bo! 
rare Deſpotiſm and Tyranny ; and to cement and ſupport this horrid Syſtem, them by their Example, in Defence of the Crown, and of our common | A 

an abjured Pretender, deriving his Principles of Religion and Civil Po-| Liberties ; of this Reformed Church, and conſequently of the Reforma- | 
of Lv licy trom Rome and France. tion itſelf. | | 
Ear o Wben I name France, I find my ſelf obliged to remind your Lorcſhips| The Rebels ſoon ſaw many of the Nobility and Gentry, from amongſt | 
; Occ! of one Circumſtance, which it will become you to reflect upon in your | the firſt Families, the greateft Eſtates, and the beſt Blood in the K ing- 

moſt ſerious Moments. The Time you choſe to arm againſt your Coun- dom, ſurrounding the Throne, ſolliciting to be permitted ta hazard th ir | 
to. try, was, whilft it ſtood engaged in 2 juſt and neceſſary War againſt that | Lives in this glorious Cauſe, and to be authorized, at their own Expence, | 
7Ne 


Crown, and Spain; a War, to preſerve its own Commerce and Indepen | to raiſe Forces for the Support of it. | a 
2 ut, 
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Bat ove aff, they faw both Houſes of Parlament, the great Council | King, and 36 4 eee, "to be A Tir; 


: 


of the Nation, the Repreſentative Body of this People, warmed ich a r- to Evil-doets, aud x Security to them that do well. 

Ty Fru $picit, and treading in the Steps of their Anceltors, 6vereaming | 7 Judgment of the ; 1 Hick 2 . 

aſl De and Aae ce een in every Meaſure to ſttengthen * om An Low by od N High out 88 

e King's Hands, ard to maintain that Government, on Which'the very) »That You, Nun Earl"of Kilmarnock, George Earl of Crom44;, 

Being of Parliaments, and the Preſervation of this limited Mottarchy, | aud bun Lord Balmerino, and every of you, return to the 

debene. 4 W pb. nd 4 Priſon of the Tower, from mence you came; from thence 50 

Ik theſe Enemies of our Peace had formed to themſelves any falſe Hopes . muſt be drawn to the Place of Execation ; when you come theft. 
jou muſt be hanged by the Neck, but not till you are dead; Gor 


of contrary Appearahces, it muſt be owing to the higheſt Degree of Infa- | EC ' 

tuation, that they Were not ſoon convinced of cheir Miſtake. Great , « you muſt be cut down alive ; then your Bowels muſt be taken 
Reaſon have we to offer up our Thanks to Heaven, that they have been « out, and burnt before your Faces; then your Heads muſt h. 
effeQtually diſappointed. Even your Lordſhips, if you will allow your- | „ ſevered from your Bodies, and your Bodies muſt be divigea 
ſelves to weigh your own Cale in the juſt Balance of Religion and Con- . «each into Four Quarters; and theſe muſt be at the King'; 
ſcience, will find Cauſe to be thankful that the Meaſure of your Guilt | „ Diſpoſal. ; | : wy f 

was not ſuffered to be filled up atid enhanced by the final direful Sucteſs | And God Almighty be merciful to your Souls !” 

tie, N | | ! L. H. S. Lieutenant of the ber, Take the Priſoners from the Bar. 
_ If, from any unfoteſeen Accidents, uncommon in military Ope- 2 done, Proclamation was made for Silence, as uſual. 


3 | fations, theſe deluſive Hopes were for ſome time kept alive, it ſeems to | y Lords, This Proceeding being at an End, nothing re. 
= have been judicially deſigned by Providence to render the mere ſignal that | mains to be done here, but to determine the Commiſion. | 
Vengeance, Which was reſerved for them at the Battle of Culloden. How | Lords. Ay, Ay. | | 3 3 
much was Sing that memorable Day, to the Bravery and Diſcipline | L. H. J. Let Proclamation be made for diſſolving the Commiſſton of 
of his Majeſty's Troops, to the animating Example, the intrepid Valour, High Steward. | | | 
and the wiſe Conduct of a Prince deſcended from Him, is ſo deeply en- Serj. at Arms. Oyes, Oyes, Oyes ! Our Sovereign Lord the King doez 
graven on the Heart of every Member of this Great Aﬀembly, that I could ſtrictſy charge and command all manner of Perſons here preſent, and that 
only repeat what their own grateful Minds have already ſuggeſted to | have here attended, to depart hence in the Pence of God, and of our So- 
themſelves, and repreſented to the Throne, © bs | | vereign Lord the King; for his Grace my Lord High Steward of Gren 
Then was experienced how much that Courage, which Virtue, true | Britain intends now to diſſolve his Commiſſion. ' 
Loyalty, and the J.ove of our Country, inſpire, is ſuperior to the Raſh- Then the White Staff being delivered to the Lord High Steward by the \ 
neſs and falſe Fire of Rebellion, accompanied with the Terrors of Guilt. | Gentleman Uſher of the Black Rod, upon his Knee, his Grace ſtood up G 
T will'add no more. It has been his we pit ff oma to bring your | uncovered; and holding the Staff in both his Hands, broke it in two, and 
Lordſhips to a legal Trial; and it has been his Wiſdom to ſhew, that, | declared the Commiſſion to be diſſolved ; and then leaving the Chair, came 
as a ſmall Part of his National Forces was ſufficient to ſubdue the Rebel | down to the Wool-Pack, and ſaid, Is it your Lordfhips Pleaſure to ad- 
Army in the Field, ſo the ordinary Courſe of his Laws is ſtrong enough to | journ to the Chamber of Parliament ? 


bring even their Chiefs to Juſtice. | Lords. Ay, Ay. | 

hat remains for me, is a very painful, though a neceſſary Part. It is, „„ Houſe is adjourned to the Chamber of Parliament. 
To pronounce that Sentence, which the Law has appointed for Crimes of | Then the Lords and others returned in the fame Order they came 
this Magnitude ;—a Sentence full of Horror! ſuch as the Wiſdom of our | down. FP | | 
Anceſtors has ordained, as One Guard about the Sacred Perſon of the | And the Priſoners were carried back to the Tower of London, 
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XLII. The Whole Proceedings in the Hovsz of Pzzrxs, upon the Impeachment exhibited by 

] the Knights, Citizens, and Burgeſſes, in Parliament aſſembled, in the Names of Themſelves, 

1 and of all the Commons of Great Britain, againſt Simon Lord Lovar, for High- Treaſon: 

3 The Proceeding in Fe/tmin/ter-Hall being 7 0 on Monday the gth Day of March, and 

continued on Treſday the oth, YYeadneſday the 11th, Friday the 13th, Monday the 16th, 
MWedneſday the 18th, and Thur/day the 19th Days of March, 1746-7. 


Die Jovis, 11“ Decembris, 1746. 15 7 | Die Fovis, 18? Decembris, 1746. 

Meſſage was brought from the Houſe of Commons, by Sir Mil- | THE Order being read, for bringing Simon Lord Lovat to the Bar of 
iam Yonge, and others, to acquaint this Houſe, That they, hav- | this Houſe, to hear the Articles of Impeachment of High- Treaſon, exhiz 
| ing Matters to communicate to their Lordſhips, of great Impor- | bited againſt him Yeſterday by the Houſe of Commons, read unto him; 
tance to the King and Kingdom, do defire that their Lordſhips will con- | The ſaid Lord Levat was accordingly brought to the Bar, by the De. 
tinue fitting for ſome Time. pry ona Cone of the Black Rod: ere he kneeled until the 

To which the Houſe agreed. | ord Chancellor directed him to rife. — Then | 

And the Meſſengers were called in again; and acquainted by the Lord The ſaid Articles of Impeachment were read unto him : Which done, 
Chancellor, That the Lords will continue fitting for ſome Time, as deſired. the Lord Chancellor aſked him, What he had to ſay thereunto; and in- 
The Houſe was adjourned during Pleaſure. formed him, That, if he had any Thing to requeſt of the Houſe, this was 

The Houſe was reſumed. 5 | | his proper Time. Ek 
A Meſſage was brought from the Houſe of Commons, by Sir William Whereupon he acquainted the Houſe with his Infirmities occaſioned by 
Yonge, and others, as Rtiows : | old Age, and particularly alledged his Deafneſs, that he could not hear 
My Lords, * | what the Contents of the ſaid Articles were: Wherefore, having a Peti- 

1 E Commons of Great Britain, in Parliament aſſembled, having | tion prepared to make known to the Houfe his Requeſts, he defired the 

received Information of divers Treaſons committed by a Peer of this | ſame might be read: Which being delivered in, was read by the Clerk, 

Realm, Simon Lord Lovat, have commanded me to impeach the ſaid Simon and is as follows; vix. 

Lord Lovet of High- Treaſon: And I do here, in their Names, and in the | 75 be Right Honourable the Lords Spiritual and Temporal, in Parliament 


U 


Names of all the Commons of Great Britain, impeach the ſaid Simon Lord Afembled 
Lovat of High-Treaſon: And I am further commanded to acquaint your » Ba : | 
Lordſhips, That they will, with all convenient Speed, exhibit Articles The Humble Petition of Stmoxn Lord FxAsER of Lovar, 
to make good the Charge againſt him. Sheweth, - 
Die Mercurit, 17 Decembris, 1746. TY ; THAT your Petitioner, by reaſon of his great Age, labours under 
A MESSAGE was brought from the Houſe of Commons, by Sir many Infirmities and Weakneſs; and, being intirely ignorant of th 


IWilltam Yonge, and others, who faid, he was commanded by the Houſe of | Forms of Law, and Method of Proceedings in this Auguſt Court, is un- 

| Commons to deliver to this Houſe Articles of Impeachment of High-Trea- | able to make any Defence, or give in a proper Anſwer to the Acticles of 

ſon againſt Simon Lord Lovat.— He ſaid, He was alſo commanded by the | Impeachment exhibited againft him, without the Aſſiſtance of able Coun- 
Commons to acquaint their Lordſhips, That they are ready to maintain | ſel and Sollicitors. | 

their Charge : And he delivered in the ſaid Articles. That your Petitioner, during his cloſe Confinement in the Tower of 

Which Articles being read: ; | i London, fr now near Five Months, has not been able to obtain One 

: The Duke of Newcaſtle acquainted the Houſe, That the ſaid Lord Levat Shilling either out of his Eſtate or otherwiſe ; which has been occaſioned, 

is already under Commitment for High- I reaſon in his Majeſty's Tower of as your Petitioner has been informed, by ſome Grants of a very exi- 


London. _— ordinary Nature, and which your Petitioner hopes, ſhall never again, in 
Then the following Order was made 3 i this Ifland, be drawn into Precedent ; 3 and impowering other 
' Whereas the Commons, aſſembled in Parliament, have this Day ex- Perſons, Strangers to your Petitioner, to take oſſeſſion of his ſtate, 


hibited to this Houſe Articles of Impeachment of High- Treaſon againſt and to levy the Rents thereof; while ſuch as had in their Hands any 

Simon Lord Lovat ; It is Ordered, by the Lords Spiritual and Temporal, Money or Effects of your Petitioner's, were prohibited and reſtrained 
in Parliament aflembled, That the ſaid Lord Lovat be brought to the Bar frotn payin an Part thereof to your Petitioner, or his Order. . 

1 Pet 1 4 

T Fe- 


1 of this Houſe To-morrow at Two of the Clock in the Afternoon, to hear That itioner applied ſeveral Times to one of His Maj 
the ſaid Articles read; and to abide ſuch further Order, as this Houſe Piney Secretaries of State, complaining ef the Hardfhips your Fe 
ſhall think fit to make concerning him. titioner ſuffered by Means of ſuch Proceedings; and your Petitioner 5 
To Charles Lord Cornwallis, Conſtable of his Majeſty's . informed, that Two feveral Orders were made thereupon, in order 10 8 knceled 
remove the ſaid Prohibitions and Reſtraints, and to recal the ſaid FR delivered 


Tower of Lenden, and, in his Abſence, to the 
Lieutenant of the ſaid Tower, or his Deputy, 


fo granted as above ; But notwithſtanding thereof, your Petitioger is Then t 
4 | | A | 


„ e 


me 


(67% 1746-7. 
in the ſame-deplorable Circumſtances, without any Money even to pro- 


2 


re . 
neral Vile for his Support. Faye 
That your Petitioner, when he was SO by a Party of his Ma- 
jef Troops in Scotland, had, in his $trong-Box, Money and Jewels 
to the Amount of Seven hundred Pounds and upwards, which they ſeized, 
and retain ; inſiſting the ſame is awful Prize. 

_ Your: Petitioner therefore þuwbly prays, that your Lordſhips, 
moved by: your innate Goodneſs, may be pleaſed to aſſign your 
Petitiener ſuch and ſo m Counſel and Sollieitors as your 

Lordſhips ſhall think proper: That your Petioner may haves Copy 

of the Articles of Impeachment ; and may not be ordered by your 
Lordfhips to begin and enter upon his Defence, while he remains 
ſtripped and deprived of all the neceſſary Means which the Law 
allows him ſor his Defence and Support; but that ſuch a reaſon- 
able Time may be allowed your Petitioner to prepare and put in his 

- Anſwer, that he may be enabled to receive Money ſufficient to retain 
and fee his Counſel and Sollicitors ; withont which, your Peti- 
tioner apprehends, he cannot have their Afiſtance and Advice: 
And that, for that Purpoſe, the Money and Jewels contained in 

the Strong-Box, and unjuſtly taken as above, may be immediately 
reſtored to your Petitioner, by your Lordſhips Order. 


And your Petitioner ſhall ever pray, &c. ; | 
| LOVAT. 


The Counſel, that Lord Lovat deſires may be aſſigned are, Mr. Startie 
Mr. Forreſter, Mr. Ford, and Mr. Wilmett : And the Sollicitors are, Mr. 
George Roſs, Mr. Hugh Fraſer, and Mr. Gaoſtrey. | 

The Petition being read, the ſaid Lord Lovat was aſked by the Lord 
Chancellor; If he had any Thing further to offer. | 

To which he anſwering in the Negative; 

He was dite&ed to withdraw. | | 

And the Houſe taking the Requeſts of the ſaid Petition into Conſi- 
deration 3 _ | 

Ordered, That the ſaid Lord Lovat may have a Copy of the ſaid Arti- 
cles of Impeachment exhibited againſt him: And that he do put in his 
Anſwer thereunto, in Writing, on or before Tueſday, the 13th Day of 

anuary next: And that Mr. Starkie, Mr. Forrefler, Mr. Ford, and Mr. 
IVilmett, the Counſel mentioned in the ſaid Petition, be affigned to aſſiſt 
bim in preparing his Anſwer, and likewiſe in his Defence, in Matters of 
Law: And that Mr. George Roß, Mr. Hugh Fraſer, and Mr. Gooftrey, 
be alſo aſſigned Sollicitors for him: And that ſuch Counſel and Solli- 
citors may have Acceſs to him at all ſeaſonable Times: And that the 
ſaid Lord Lovat have Liberty to cauſe Search to be made, and Copies of 
Records and Journals to be taken out, in order to his Defence: And that 
he ſhall have Summons iſſued for ſuch Witneſſes as he ſhall ſend in the 
Names of, to be by him made uſe of at his Trial; which Witneſſes ſhall 
have the Protection of this Houſe for their ſafe Coming and Going, during 
the Time of the ſaid Trial, 

Ordered, That the Lord Chancellor do acquaint the Lord Lovat, That 
it is expected by their Lordſhips, that he would ſend in the Names of ſuch 
Witnetles as he ſhall deſire to be ſummoned, as ſoon as conveniently he 
can; and that, in Caſe he do not, he mutt not expect to be indulged with 
any further Delay on that Account. 

Ordered likewiie, That the ſaid Lord Lovat be permitted to receive the 
Rents and Profits of his Eftate, by his Factors or Agents, in like Man- 
ner as if he was not under an Accuſation of High Treafon: And that his 
Majeſty's Advocate for Scotland do take the proper Methods to carry this 
Order into Execution. ; | 

hen the ſaid Lord Lovat was called in again: And the Lord Chan- 
cellor acquainted him with what the Houſe had ordered. | | 

And then he. was a ſecond Time directed to withdraw. 

Ordered, That Lord Lovat do ſtand committed to his Majeſty's Tower 
of London, to be there ſafely kept, in order to his Trial, till he ſhall be 
thence delivered by due Courſe of Law: And that no Perſon ſhall have 
Acceſs to him without the ſpecial Leave of the Houſe, | 

Ordered, That the Lord Chancellor do write Letters to all the Lords. 
who have not been preſent in the Houſe either this Day or Yeſterday, in 
the uſual Manner, requiring their Attendance on the Service of this Houle 
all Excuſes ſet apart), on Medneſday, the 21ſt Day of January next, on 
Occaſion of the Proceedings no depending in this Houle againſt Simen Lord 
Live!, who flands impeached by the Houſe of Commons of High T reaſon. 

Die Martis, 23* Decembris, 1740. | 

A PETITION of Simon Lord Fraſer of Lovat was preſented, and 
read ; praying, That be may be allowed to the 1ſt Day of February for 
znſwering the Articles of [mpeachment exhibited by the Houſe of Com- 
mons againſt him; within which Time he hopes, that the Care and Di- 


—— 


him the common Neceſſaties of Life, and is wholly indebted to Ge- L 


did concern the Juſtice as well 2s the Honour of the Houſe. And his 
ordſhip delivering in the faid Petitions, the ſame were ſeverally read; 
be firſt complaining, That the Order of this Houſe of the 18th of 
December laſt, relating to the Factory or Receiverfhip of the Petitioner's 
Rents, had not ben obeyed, ſo as to be made effectual to him; nor had 
the Contents of the Strong-Box taken from him, and now in Captain 
Ferguſon's Poſſeſſion, been delivered to his Agent, as had been promiſed 
him: And praying, that Obedience to the {aid Order might be com- 
pelled, and an immediate Reſtitution of the Money taken out of the ſaid 
Box; or that ſuch Order might be made concerning this Matter, as to the 
Houſe ſhould ſeem meet, F | 

The other Petition ſetting forth, That Mr. Milliam Frafer, Writer to 
the Signet, who for many | ooh had àcted as his chief Agent, and had 


Town; but could not have Acceſs to him without the Permiſſion of this 
Houſe : And praying, That the ſaid Fraſer. might have Liberty to come 
to the Petitioner at all ſeaſonable Times, - 

Then the Lord Lovat was directed to be taken from the Bar, 

Which done; The firſt Petition was again read: And, after Debate, 
and reading the ſaid Order, relating to the Receipt of the Rents and Pro- 
fits of the ni Lord Levat's Eſtate, | | 

Ordered, That the ſaid Petition be rejected. 

Then the other Petition being likewiſe read; WY 

Ordere!;, That the ſaid Milliam Frajer be permitted to have Acceſs to 
the Petitioner at all ſeaſonable Times, between the Hours of Ten of 
the Clock in the Forenoon, and T'wo of the Clock in the Afternoon, in 
the Preſence of ſuch Officer belonging to the Tower of Londen, as the 
Conſtable thereof ſhall appoint. 

Ordered, 'That a Copy of the Anſwer of the ſaid Lord Lovat to the Ar- 


| ticles of Impeachment. of High Treaſon, exhibited againſt him by the 


Houſe of Commons, be prepared : And that, when the ſame has been 
carefully examined by the Clerk, it be fent by a Meſſage to the Houle of 
Commons, and left with that Houſe. 

Ordered, T hat the ſaid Lord Lovat be conveyed back to the Tower of 
London, 1 the Lieutenant of the ſame, or his * to be there kept 
in ſafe Cuſtody, until he ſhall be thence delivered by due Courſe of Law. 

35 Die Veneris, 16 Januarii, 1746. 

A MESSAGE was brought from the Houſe of Commons by Sir 

liam Yonge, and others, to acquaint this Houſe, That they have conſi- 


exhibited againſt him by the Knights, Citizens, and Burgeſſes, aſſembled 
in Parliament; and do aver wan Cars againſt the ſaid $:mon Lord Lovat 
for High Treaſon, to be true; and that the ſaid Simon Lord Lovat is 
guilty in ſuch Manner as he ſtands impeached: And that the Commons 
will be ready to prove their Charge againſt him at ſuch convenient Time 
as thall be appointed for that Purpoſe, iy 
Die Jovis, 220 Januarii, 1746. 

A PETITION of Simon Lord Lovat, ſtiling himſelf Simon Lord 
Frafer of Lovat, was preſented, and read; praying, That Mr. William 
Fraſer may be appointed one of his Sollicitors, in the Room of Mr. Hugh 
Fraſer, he being neceſſarily required to go into the Country. 

rdered, That the ſaid Mr. William Prof be aſſigned the Petitioner's 
Sollicitor, in the Room of the ſaid Mr. Hugh Fraſer, as deſired : And 
that the ſaid Mr. William Fraſer may have Acceſs to the Petitioner at all 
ſeaſonable Times, 
Ordered, That Monday, the 23d Day of February next be, and is here- 
by appointed for, the Trial of Simon Lord Lovat, in I gſiminſter-Hall, 
upon the Articles of Impeachment cxhibited againſt him by the Houle of 
Commons for High Treaſon. 
And a Meſſage was ſent to the Houſe of Commons, by Mr. $/icer and 
Mr. Edwards, to acquaint them therewith. 
Then the Houſe appointed a Committee to inſpect the Journals of this 
Houſe, relating to former Caſes of Impeachments ; and to conſider of the 
proper Methods of proceeding on the Impeachment againſt Simon Lord 
Lovat ; and to report to the Houſe what they ſhall think proper thereupon. 

| | Die Lune, 20 Februarii, 1746. 

THE Earl of Warwick reported from the Lords Committees appointed 
to inſpect the Journals of this Houſe, relating to former Caſes of Im- 
peachments; and to conſider of the proper Methods of Proccedipg on the 
Impeachment againſt Sin Lord Lovat; and to report to the Houſe what 
they ſhall think proper thereupon ; 
That the Committee had met, and inſpected the Journals of this Houſe, 
in former Caſes of Impeachments; and had conſidered the Matters to 
them referred; and had come to ſeveral Reſolutions: Which his Lordſhip 
reported. And thereupon ſeveral Orders were m1de, touching the Courſe 


of Proceeding to, and at the enſuing Trial, and for preſerving the Peace; 


and amongſt them as follows; viz. 


livence of his Agents in Szet/and will, notwithitanding the Seaſon of the 
Year, furniſh him with the Papers and Materials neceſſary for that End. 

And thereupen Mr. George Roſs, one of the Petitioner's Sollicitors, 
being called in, and heard at the Bar, touching the Contents of the ſaid | 

etition ; 

He was directed to withdraw. 

Ordercd, That the ſaid Petition be rejected. ; 

Ordered, That the Lieutenant of the Tower of London, or his Deputy, 
do bring the ſaid Lord Lovat to the Bar of this Houſe, on Tueſday, the 
13th Day of January next, at Two of the Clock in the Afternoon, in 
order to the putting in his Anſwer to the Articles of Impeachment of 
High Treaſon, exhibited againſt him by the Houſe of Commons, 

Die Martis, 130 Fanuarii, 1740. 

THE Order of the Day being read, for bringing Simon Lord Lovat 
to the Bar of this Houſe, in order to the putting in his Anſwer to the 
Articles of Impeachment of High Treaſon, exhibited againſt him by the 
Houſe of Commons, he was brought to the Bar accordingly : Where he 
kneeled, till the Lord Chancellor acquainted him he might riſe, He then 
delivered in his Anſwer to the ſaid Articles: And the ſame was read. 

Then the Lord Lovat was aſked by the Lord Chancellor, If he had any 
Thing further to offer. Whereupon he acquainted the Houſe, He had 


Ordered, That an humble Addreſs be preſented to his Majeſty, to ac- 
uaint his Majeſty, That this Houſe hath appointed the L'rial of Simon 
2 Lovat, upon the Articles of Impeachment of High Treaſon exhi- 
bited againſt him by the Houſe of Commons, to begig in Miſiminſter-Haall 
on Monday, the 23d Day of this Inſtant February: And humbly deſire, 
That his Majeſty will be pleaſed to appoint a Lord High Steward, to con- 

tinue during the ſaid Trial, 

Ordered, That the ſaid Addrefs be preſented to his Majeſty by the 

Lords with White Staves. | | 
Ordered, That the Counſel aſſigned the ſaid Lord Levat may be pre- 

ſent when he is at the Bar, in order to be heard touching any Point or 

Matter of Law, if any ſuch ſhall ariſe during the ſaid Trial. 

Ordered, That the Witneſſes, which ſhall be produced by the Lord 

Lovat to be examined in his Defence, ſhall be examined upon Oath ; 

which Oath ſhall be adminiſtered in the like Form as an Oath was di- 

rected by this Houſe to be adminiſtered to any Witneſſes, who ſhould be 

produced by the Earl of Wintoun at his Trial, 

Ordered, That the Lord Great Chamberlain be deſired to take Care and 


give Order, that Accommodations be made in the Scaffold already erected 


in Meſtmin ſter-Hall for the Commons, as_ hath been uſed in Trials in 


cauſed to be prepared two Petitions to their Lordſhips, which he conceived 
Vol: IX; | 


W:tminfter- Hail upon Impeachments, ' 
| | 4 K Die 


the Management of his Eſtate in Scotland, was by his Direction come to 


dered the Anſwer of Simon Lord Levat to the Articles of [mpeachment 


2 
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XL vo ge fs onde rt one 01 
Di Mercurii, 4* Februarii, 174 
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TIE Lord Steward reported, That the Lords with White Staves had 


(according to Order) preſented to his Majeſty the Addreſs of this Houſe 


of Monday laſt, for the Appointment of a Lord High Steward, to conti- 
nue during the Trial of Simon Lord | Lovat ; and that his Majeſty had 
been pleaſed to give Orders accordingly. | 5 3 | 

tew- 


_ , Ordered, That the ſaid Commiſſion for appointing a Lord High 
ard ſhall be in the like Form as that for the Trial of the Lord Viſcount 
Stafford, as entered in the Journal of this Houſe the zoth of November, 


1680, except that the ſame be in the Enghſb Language. 


1 17 1775 Die Mercurii, 189 Februarii, 1746. | ety 
' A PETITION of Simon Lord Fraſer of Lovat was preſented and read; 
ſetting forth, That upon the Appointment of his Trial, he immediately 
diſpatched one of his Sollicitors to ſummon the Petitioner's material Wit- 
neſſes, who are at great Diſtances. from each other, inhabiting in the 
Counties of Inverneſs and Roſs ; but by reaſon of the Inclemency of the 
Weather, the Badneſs of the Roads, and other unavoidable Accidents, |} 
none of them are yet arrived, nor can poſſibly be got to London by the 
Time of Trial; and praying, That this Houſe will appoint ſome more 
diſtant Time for that Purpoſe. | | : 
And thereupon Villiam Fraſer and William Gooftrey, two of the Peti- | 
tioner's Sollicitors, were called in, and heard at the Bar, to verify the 
Truth of the Allegations of the ſaid Petition: And being withdrawn, 
Ordered, That the Time appointed for the Petitioner's Trial be, and is 
hereby, inlarged till To-morrow Fortnight, the 5th Day of March next. 
Ordered, That a Meſſage be ſent to the Houſe of mons, to ac- 
quaint them, That upon the humble Petition of Simon Lord Lovat, for 
putting off his Trial to a further Day, for the Reaſons therein alledged, 
the Lords have inlarged the Time appointed for the Trial of the ſaid 
Lord Lovat till Thurſday the 5th Day of March next. 
And a Meſſage was accordingly fent to the Houſe of Commons, by 
Mr. Holford and Mr, Bennet, to acquaint them therewith. 


| Die Tie, 29 Martii, 1746. 
.A PETITION of Simon Lord Fraſer of Lovat, with an Affidavit of 


Hugh Fraſer thereto annexed, were preſented to the Houſe, and read, as 
follows: | | f 


To the Right Honourable the Lords Spiritual and Temporal, in Parliament aſſembled; 


The Humble Petition of Simon Lord Fraſer of Lovat, 


Sheweth, 

HAT your Lordſhips having appointed your Petitioner's Trial for the 

23d of February, your Petitioner did lately take the Liberty humbly 

to repreſent the Impoſſibility he was under to prepare ſo ſoon for Trial, 

in reſpect his Witneſſes, from the Badneſs of the Road, were not then ar- 

rived; and your Lordſhips were pleafed to indulge your Petitioner with 
a Delay till Thurſday next. | 

That Hugh Fraſer, whom your Petitioner had directed to ſerve your 
Lordſhips Summons upon your Petitioner's Witneffes, arrived in Town, 
with ſundry of them, late on Friday Night, having duly ſerved your 
Lordſhips ſaid Order upon ſeveral other Perſons, who were all material 
Witnefles for your Petitioner. 

That Thomas Fraſer of Struy, and Donald Fraſer, alias Down, two of 
the Witneſſes, ſerved as aforeſaid, were prevented, by Sickneſs, from 
ſetting out as early as ſome of the reſt; but had declared to the ſaid Hugh 
Frafer their Willingneſs to obey your Lordſhips Summons as ſoon as 
they were able to travel; which your Petitioner hopes may ſoon be the 
Cale. 

That William Fraſer of Belloan, Al:xander Fraſer of Belnain, Thomas 
Fraſer of Garthmore, Alexander Fraſer of Beloloyne, and the Reverend Mr. 
Donald Fraſer, Miniſter at Killzarnan, who are all material Witneſſes for 

our Petitioner, and without whoſe Teſtimony your Petitioner cannot 
ſafely proceed to Trial, have abſolutely refuſed to attend, though regu- 
larly ſerved with your Lordſhips Summons, as by Affidavit annexed ap- 
pears ; and that the Perſons, named as aforefaid, are material and neceſ- 
ſary Witneſſes, your Petitioner is _ to make Affidavit of; but being 
ſtrictly confined in the Tower, and no Perſon having Acceſs to him with- 
out your Lordſhips Order, he has no Opportunity ſo to do, | 
hat under thefe Circumſtances, and that your Petitioner, without 

our Lordſhips Interpoſition, cannot compel the ſaid Perſons to attend 
his Trial, he is under a Neceſſity to apply to your Lordſhips for Relief, 
without which he muſt, as to the Charge in ſome of the aforeſaid Arti- 
cles, remain defenceleſs, ſhould your Lordſhips in the Interim proceed | 
| 


to Trial. 


Your Petitioner therefore humbly prays, your Lordſhips would be 
pleaſed to appoint a more diſtant Day for his Trial ; and that 
your Lordſhips would be pleaſed to compel the ſaid William, Alex- 
ander, Thomas, Donald, and Alexander Fraſers, to attend your Pe- 
titioner's Trial at ſuch Time as your Lordſhips ſhall think fit ; or 
to grant him ſuch other Relief, as to your Lordſhips, in your | 
great Wiſdom, ſhall ſeem meet, 


And your Petitioner ſhall ever pray. 


— — 


Nee 
| 


In the Houſe of Lords, 
Upon an Impeachment for High-Treaſon againſt Simon Lord Lovat. 


A FRASER, of Grays-Inn, in the County of Middleſex, Gen- 
tleman, maketh Oath, That he this Deponent did, on the Tenth 
Day of February laſt, perſonally ſerve Thomas Frafer of Struy, and on the 
twelfth Day of the ſaid Month of February, did alſo perſonally ſerve Mil- | 
liam Fraſer of Belioan, Alexander Fraſer of Belnain, Thomas Fraſer of Garth- 
mere, Alexander Frajer of Beloloyne, and Donald Down, alias Fraſer, with 
an Order of this Honourable Houſe, bearing Date the Sixteenth of Fanu- | 


agu Simon Loyd Lovat, 
CY P14 87 
3 12 


the ſaid Simon Lord Levat, who ſtands impeached of High- Treaſon by 


| complying with the faid'Order. 


— — 
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ary laſt paſt ; whereby it Was ordered, That the ſaid ſeveral Perſons, 30, 


and 
Witneſſes fo * 


others named in ſuch Order, ſhould attend this Houſe as 
the Houſe of Commons, by delivering to each of them a true Copy of the 
ſaid Order, and, at the fade Time, ſhewing to each of them the ſaid 
original Order. And this Deponent further fuck, That the faid Milian 
Fraſer of Belloan, Alexander Fraſer of Belnain, Thomas * 4 of Garihmor: 
and Alexander Fraſer of Beloleynie, though ferved with the faid Order ;' 
aforeſaid, abſolutely refuſed to obey the faid Order; and this 

verily believes will not attend the faid Trial: And the ſaid T homas Fraſer 
of Struy, and Donald Down, alias Fraſer, were both at the Time of ſuch 
Service ſick, and unable to travel; and declared themſelves incapable of 

Hen FRASER: : 


5 dee ee Day of March. ans befo 
mes, at the Court of Requelts. T4 
h 2 | M. THuRzToN, 


Afterwards the ſaid Hugh Frafer, and Mr. Gooftrey, one of the Priſoner' 
3 were called in, and examined at the Bar: And being with. 
rawn | 
Ordered, That the ſaid Petition be rejected. 105 
Ordered, That the Lieutenant of the Tower of London, or his Deputy, 


do bring to the Bar of this Houſe, in Je/tmin/ter-Hall, on Thurſday next, 
at Ten of the Clock in the Forenoon, Simon Lord Lovat, in order to his 
Trial upon the Impeachment of High-Treaſon exhibited by the Houſe 
of Commons againſt him. Then 810 13300, 
A Meſſage was ſent to the Houſe of Commons by the former Meſſen- I 
gerd, to acquaint them that the Lords will be ready to go down into - 
Veftmin/ter- Hall, at the Time above-mentioned, in order to the Trial of 
the ſaid Lord Lovat. li 
Die Martis, 30 Marti, 1746. | | ü 
A PETITION of Simon Lord Fraſer of Lovat, with the Afﬀidavits 
of Mr. George Roſs, and Mr. William Fraſer, thereto annexed, were pre- 
ſented and read as follows : PT ET 
Tothe Right Honourablethe Lords Spiritual and Temporal,in Parliament aſſembled, 
The Humble Petition of Simon Lord Fraſer of Lovat, 
Sheweth, | | | | 
3 8 HAT nothing but the utter Impoſſibility the Petitioner and his Agents ; 
are under, of preparing his Defence againit Thurſday the Fifth of Ro 
this Inftant March, could have induced him to trouble your Lordſhips f 
with this ſecond Application for ſome Days further Time. Hi 
But none of your Petitioner's Witneſſes coming to Town: till late on | 
Friday Night lafl ; and one of your Petitioner's Agents having received an De 
Account by laſt Night's Poſt, that two other Perſons, who were ſum- and 
moned as Witneſſes for your Petitioner, ſet out from Edinburgh on the tive 
24th and 25th of laſt Month, and are not yet arrived in London, but ex- 1 
pected here by the End of this Week, your Petitioner cannot pothbly be miſſ 
prepared to take his Trial before Monday next. 1 Tat 
The Petitioner begs Leave further to repreſent to your Lordſhips, tha Firſ 
in the preſent r ger of his Affairs, he has no Means of fur- Wo 
niſhing himſelf with Money, either for applying to Counſel, bearing the miſt 
Charge of his Witnelles, or other neceſſary Expence, but from the — who 
ply afforded him by his Agents, who have already advanced him conſider- And 
able Sums for the above Purpoſes, which are already expended: That S. 
the Solemnity, and unavoidable Length of the Proceedings, making further ſtrict 
Sums of Money ſtill neceſſary, the Petitioner is afraid that his Defence on P 
may ſuffer on that account, unleſs your Lordſhips are pleaſed, in Com- Ti 
bal to his preſent Difficulty, to give ſome kind of Encouragement to Lo 
his Agents, to hope they ſhall be repaid what they already have, or may Your 
hereafter diſburſe on the Petitioner's Account; it being, by the Loſs of other 
the Petitioner's Moveables, out of his own Power to give them any kind Al 
of Indemnification. | | | unco\ 
The Petitioner alſo prays your Lordſhips to aſſign Mr. Charles Hemil- 
ton Gordon to be one of his Counſel, in place of Mr. Starkey, who, on ( 
account of the bad State of his Health, has declined giving the Petitioner E. 
his Aſſiſtance. : Fr 
May it therefore pleaſe your Lordſhips, in Conſideration of the Pr. WING 
miſes, to put off the Petitioner's Trial until the next Monday; and Hard 
to make ſuch other Order upon this Application as to your Lotd- E 
ſhips ſhall ſeem meet. = » : | % nigh 
And your Petitioner ſhall ever pray, &c. ms 
J ſh 7 75 LOVYAT. all the 
eac 
In the Impeachment of the Commons of Great- Britain againſt Simon Lord oo 
Fraſer of Lavat. Virtue 
(GEORGE ROSS, one of the Solicitors aſſigned by the Right Honout— Simon l 
able the Houſe of Lords to the ſaid $::0z Lord Fraſer of Lovat, mak- to the 
eth Oath, That ſince his Appointment, he has at different 'Times laid accord; 
out and expended upwards of Six Hundred Pounds, out of his own Pocket, Jucged, 
in Feeing of his Lordſhip's Counſel, bringing up his Witnelles, and other lands 
Charges attending the ſeveral Steps already taken, towards preparing for Which ; 
the ſaid Lord's Defence, without receiving any Money or Security what- tcuted 
ſoever for his Indemnification. GEORGE Ross. nt P; 


would 


Sworn at the publick Office, 2d March, before Th Ve 

| W. KINASsTox. 1 1 
In the Impeachment of the Commons of Great-Britain, againſt Sins for this 
| Lord Lovat. this Be 

In the Houſe of Lords. you dil 
JJ/ {ELTAM FRASER, Writer to his Majeſty's Signet, maketh Oati, execute 
That laſt Night he received Advice from Edinturgh, that Then Miewar 

itne 


Fraſer of Struy, and Mr. Donald Fraſer, two of the Witneſſes ſummons 
00 


(4.657 ) 1746. 


als Behalf-of Lord Levi, te now upon the Road, and will be here 


to be-true- Wax. ERASER. 
vt r 212; +. Sworn at the, publick Office, 3d March 1746, before 
Gan, ; eel! 4 4 n Th whe, TORT. - : T ro. BENNET:.: 


Ordre, That the Trial of the Petitioner be put off to Monday next, 
92 Meſſage: was ſent to the Commons, by Mr. Burreughs and Mr. 
Alen, to sequaint them, that this Houſe, upon the Petition of the ſaid 
Lord Leuat, ſor the Reaſons therein contained, hath inlarged the Time of 
his Trial upon the Impeachment of High- Treaſon exhibited againſt him 
by the Houſe of Commons, to Monday next, at Eleven of the Clock in 
the! Forenoon; and that their Lordſhips will be ready to go down into 
77 min/ter- Hall at the Time above-mentioned, in order to his Trial. 
Uraered;\ That the Lieutenant of the Tower of London, or his Deputy, 
do bring the ſaid Lord Lovat to the Bar of this Houle in Weſtminſter - 
Hall, at Ten of the Clock in the Forenoon, on Monday next, in order 
to his Trial upon the ſaid Impeachment. | 


Monday; the gth Day of March, 174. 
- THE Lords met in the Houſe of Lords in their Robes ; and, after 
Prayers, adjourned into //imin/ler- Hall. 


| Te Firſt Day, in Weſtminſter-Hall. 

ABOUT Eleven of the Clock, the Lords came from their own Houſe 
into the Court erected in I/e/tminfler- Hall, in the Manner following: 

The Lord High-Steward's Gentlemen Attendants, Two and T wo. 

The Clerks Aſſiſtant to the Houſe of Lords, and the Clerk of the Par- 
liament, with the Clerk of the Crown in the Court of Chancery, bearing 
the King's Commiſſion to the Lord High Steward. 

The Maſters in Chancery, 'T'wo and Two. 

The Judges, Iwo and Two. | 

The Peers eldeſt Sons, Two and Two, 

Pecrs Minors, Two and Two. 

York and Windſor Heralds, | 

Four Serjeants at Arms, with their Maces, Two and Two, 

The Yeoman Uſher of the Houſe. 

Then the Peers, Two and Two, beginning with the youngeſt Baron. 

Then Four Serjeant at Arms, with their Maces, Two and Iwo. 

The Serjeants at Arms attending the Great Seal, and Purſe-Bearer. 

Then Garter King at Arms, and the Gentleman Uſher of the Black 
Rod, carrying the White Staff before the Lord High Steward, 

Philip Lord Hardwicke, Lord High Chancellor of Gr eat- Britain, Lord 
High Steward, alone, his T rain borne. 

he Lords having taken their Placcs in the Court, according to their 
Degrees, the Lord High Steward being upon the uppermoſt Woolpack; 
and the Commons, and their Managers, being alſo in the Scats reſpec- 
tively prepared for them; | | 

The Clerk of the Crown in Chancery, having his Majeſty's Com- 
miſſion to the Lord High Steward in his Hand, ſtanding before the Clerk's 
Table, with his Face towards the State, made Three Reverences, the 
Firſt at the Table, the Second in the e and the Third near the 
Woolpack ; then kneeled down, and, on his Knee, preſented the Com- 
miſſion to the Lord High Steward; who delivered the ſame back to him; 
who, riſing, made Three Reverences, and returned with it to the Table: 
And then Proclamation was made for Silence in this Manner : 

Ser jcant at Arms. Oves, Oyes, Oyes! Our Sovereign Lord the King 
ftrialy charges and commands all manner of Perſons to keep Silence, up- 
on Pain of Impriſonment. 

Then the Lord High Steward ſtood up, and ſpoke to the Peers. 

Lord High Seward, His Majeſty's Commiſſion is about to be read: 
Your Lordſhips are deſired to attend to it in the uſual Manner; and all 
others are likewiſe to ſtand up, uncovered, while the Commiſſion is reading. 

All the Peers uncovered themſelves ; and they, and all others, ſtood up, 
uncovered, while the Commiſion was read; which is as follows: viz. 


GEORGE R. | 8 
EORGE the Second, by the Grace of G OD, of Great Britain, 
France, and Jrelund, King, Defender of the Faith, and fo forth, To Our 

right truſty and well- beloyed Councillor Philip Lord Hurduicte, Baron of 
Har@wicke in Our County of Gleucefter, Our Chancellor of Great Britain, 
rreeting, Whereas Simon Lord Lovat, before Us in Parliament, by the 
Koche, Citizens, and Burgeſſes, in Our Parliament aſſembled, in the 
Name of the ſaid Knights, Citizens, and Burgeſſes, and in the Name of 
al the Commons of Our Kingdom of Great Britain, is and ſtands im- 
peached and accuſcd of High-'I reaſon, by him the ſaid Simon Lord Lovat 
committed and perpetrated ; We, conſidering that Juſtice is an excellent 
Virtue, and plcafing to the Moſt High, and being willing, that the ſaid 
dien Lord Lovat ſhould, before Us in our preſent Parliament, according 
to the Law and Cuſtom of this our Kingdom of Great Britain, and 
according to the Cuſtom of Parliament, be heard, ſentenced, and ad- 
Jucged, touching and concerning the ſaid High- I reaſon whereof he 
liands impeached and accuſed, as aforeſaid, and that all other Things, 
which are necc{iary in this Behalf, ſhould be in due Manner done and ex- 
tcuted; and fora{much as the Lords Spiritual and Temporal in our pre- 
int Parliament aſſembled, have moſt humbly beſought Us, that We 
would vouchſafe to appoint a Steward of Great Britain for this Time; 
We, very much confiding in your Fidelity, Prudence, provident Cir- 
cumſpection, and Induſtry, have, for this Cauſe, ordained and conſti- 
tuted you Steward of Great Britain, to bear, execute, and exerciſe, 
tor this Time, the ſaid Office, with al! Things to the ſame Office in 
this Behalf due and belonging: And therefore We command you, that 
jou diligently ſet about the Premiſes, and, for this Time, do exerciſe and 
txccute, with Effect, all thoſe I hings, which belong to the Office of 


urday'or Sunday next: Which Information this Deponent believes 
Ele ͤ ¹emf ann.. ortho 
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Witneſs whereof, We have cauſcd theſe Our Letters to be made patent, 


— 


1 


Fe High -Treaſon. ntl 0 


Witneſs Ourſelf at W.ftmin/ter, the Ninth Day of March, in the Twen- 


die ward of Great Britain, and which are required in this Behalf. In = for your Defence, ſuch is the Candour of my Lords your Judges, that 
} 


. 


| 


tieth Year of Our Reign. D 
| (ht; $341" y By the King Himſelf, ſigned with his own Hahd. + 
Serjaant at Arms. God fave the King! = TOES 
Then Garter, and the Gentleman Uſher of the Black Rod, after Ti:ree 
Reverences; kneeling, jointly preſented the White Staff to his Grace the 
Lord High Steward : And then his Grace, attended by Garter, Black- 
Rod, and the Purſe-Bearer (making his proper Reverences towards the 
Throne), removed from the Woolpack to an armed Chair, which was 
placed on the uppermoſt Step but one of the Throne, as it was preparcd 
for that Purpoſe ; and then ſeated himſelf in the Chair, and delivered the 
Staff to the Gentleman Uſher of the Black Rod on his Right Hand, the 
Purſc-Bearer holding the Purſe on the Left. | 

Clerk of the Crown, Serjeant at Arms, Make Proclamation, 

Serjeant at Arms. Oyes, Oyes, Oyes ! Our Sovereign Lord the King 
ſtrictly charges and commands all manner of Perſons to keep Silence, 
upon Pain of Impriſonment. | 
Lord High Steward. It it your Lordſhips Pleaſure, that the Judges have 
Leave to be covered ? Lords. Ay. | | 

Then another Proclamation was made, as follows : 

Serjeant at Arms, Oyes, Oyes, Oyes! Lieutenant of the Tower of 

enden, bring forth your Priſoner to the Bar, according to the Order of 
the Houſe of Lords to you directed, 3 

Then Simon Lord Lovat was brought to the Bar by the Deputy-Governor 

of the Tower, having the 1 before him by the Gentleman Gaoler, 


who ſtood with it on the Left-Hand of the Priſoner, with the Edge turn- 


ed from him. The Priſoner when he approached the Bar, made Three 
Reverences, and then fell upon his Knees at the Bar, 3 

Lerd High Steward. Your Lordſhip may riſe, 

Then the Priſoner roſe up, and bowed to his Grace the Lord High 
Steward, and to the Houle of Peers: Which Compliment was returned 
him by his Grace, and the Lords, | 

And Proclamation being again made for keeping Silence, 

The Lord High Steward tpake to the Prifoner as follows: 


Lord High Steward. 
S1HON Lord Levat, You ſtand impeached of High-Treaſon by the 
Knights, Citizens, and Burgeſſes in Parliament aſſembled, in the 
Names of themſelves, and of all the Commons of Great- Britain; and your 
Lordſhip 1s now brought to the Bar of this Houle to receive your Trial 
upon that Impeachment. IS, 

The Weight of this Accufation, the ſolemn Manner of exhibiting and 
proſecuting it, and the Awfulneſs of this ſupreme Judicature, the moſt 
illuſtrious in the World, are Circumſtances, that may naturally ſtrike 
your Mind with anxious and alarming Apprehenſions. Reaſonable and 
well-grounded muſt thoſe Apprehenſions be, if they proceed from that 
greatclt of all Terrors, a Conſciouſnels of Guilt, But if your Lordſhip 
is innocent; if you have really preſerved yourſelf untainted with the 
heinous Crimes laid to your Charge, as you have averred by your Anſwer ; 
theſe very awful Circumſtances, when duly conſidered, ought to have a 
contrary Effect, and to afford you Support and Conſolation. 

Your Lordſhip can never doubt of the greateſt Fairneſs and Candour in 
the Management of a Proſecution carried on by the Houſe of Commons, 
intruſted and highly concerned to preſerve the Rights and Liberties of 
their Fellow- Subjects. Neither can you entertain the leaſt Doubt of a 
juſt and impartial Trial, where the Law of the Land, and the Cuſtom 
and Uſage of Parliament (an eflential Part of that Law), conſtitute the 
Rule of Proceeding ; and the Deciſion and Judgment reſt in the Breaſts 
of theſe noble Lords your Peers, who are to try you upon that Honour, 
which is inſeparable from them, and to judge you by that Law, which is 
the great Security of themſelves and their Poſterity. 9 | 

It is my Duty to put your Lordſhip in mind of ſome Things, which 
may be of Ule to you in the Conduct of your Defence; but in this I ſhall 
be the ſhorter, ſince, at your own Requeſt, Counſel have been already 
aſſigned you, with whom you muſt be preſumed to have adviſed, 

Your Locdthip mult give due and patient Attention to the Reading of 
the Articles of Impeachment, and what ſhall be ſaid by the Managers for 
the Houſe of Commons, or offered in Evidence againſt you, without giv- 


ing any Interruption: But when the Managers ſhall have finiſhed the 


Examination, on their Part, of any Witneſs produced by them, you will 
have Liberty to croſs-examine that Witneſs, | 

When the Managers for the Commons ſhall have gone through their 
Evidence, and cloſed what they ſhall think fit to offer by way of Charge, 
then will be your Lordſhip's J ime to make your Defence. In doing 
this, you and your Witnefles will be heard with the greateſt Attention and 
Equity. | | 

But your Lordſhip muſt take Notice, that your Counſel are not to ex- 
amine or croſs-examine any Witneſs, nor to give you any Aſſiſlance, 
while Matter of Fact only is in queſtion ; but, if any Point or Matter of 
Law ſhall ariſe during this Proceeding, they will, according to the known 
Rules in ſuch Caſes, be heard to it in your Behalf; and, for that Pur- 
poſe, are permitted to be preſent whilſt your Lordſhip is at the Bar. 

The Witneſſes produced in your Defence, mul be examined upon 
Oath, purſuant to a very juſt and wiſe Proviſion made by Act of Far- 
liament in the Firſt Year of the late Queen Anne, and according to the 
Form eſtabliſhed by their Lordſhips in former Caſes of Impeachments. 

By Command of their Lordſhips, I am further to acquaint you, and 
all other Perſons, who ſhall have occaſion to ſpeak to this Court, that 
they are to addreſs themfclves to the Lords in general, and not to any Lori 
in particular, 

Before I conclude, I muſt beg the Indulgence of the Houſe to add one 
Thing more. If your Lordſhip ſhall defire to have the Uſe of Pen, Ink, 
and Paper, to take Notes in order to your Defence, I preſume it will be 
permitted; and if, in the Courſe of your Trial, you ſhould happen to 
omit any Advantage which in Law and Juſtice ought to be allowed to 


truſt I ſhall meet with their Approbation in giving you Notice of it. 
| The 
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, ond the Lord Levat's Anſwer thereuato, 
Gemen to the ſaid Anfwer,. were (by 


plication of the 


Articles ef Impeachment of High-Treaſon againſt Simon Lord Lost 


IX) Hereas the Imperial Crown and Government of theſe Kingdoms have 
been long, duly, and happily eſtabliſhed, in the Royal Family of 
his preſent moſt Sacred Majeſty, upon tem . equally conducive to the 
Honour and Safety of the Crow, and to the Protectſon and Liberty of 
the Subject; whereby ſettled Laws are made the common Menſure of 
Re to both, and a Prerogarive wiſely calculated to promote the greater 
Jood of the People, and anſwer the Exigencies of Government, has been 
aſcertained and fecured: W 5 


And whereas the Reigns of his preſent Majeſty, and bis Royal Father, 


have given the ſtrongeſt and moſt illuſtrious Proofs of the happy Effects 
of thoſe Principles, in the Exerciſe of their legal, mild, and equal Admi- 


niſtration, under which every Subject, from the higheſt to the loweſt, has 


had his Religion, bis Perſon, and his Property, fully protected by the 
moſt inviolable Obſervance of the Laws, which have had their free 
Courſe, without the leaſt Interruption on the Part of his Majeſty, or of 
his Royal Father: | | 5 Th 
Notwithſtanding which, there have been found many wicked and un- 
rateful Perſons, who have themſelves enjoyed all theſe Bleſſings in com- 


mon with the reſt of their Fellow-Subjects, and yet have been weak and 


deſperate enough, from time to time, to contrive the Subverſion of this 
happy Eſtabliſhment, in order to introduce Popifh Bigotry and Superſti- 
tion, inſtead of the Proteſtant Religion, and an Arbitrary, Tyrannical 
Power, inſtead of a Free Government; and as the only Means of efta- 
bliſhing and perpetuating thoſe great Evils, to place the Pretender to his 
Majeſty's Crown upon the Throne of this Kingdom; and, the more ea- 
fily to obtain rheſe Ends, have, from time to time, taken Advantage of 
the Diftrefſes, which, in the Courſe of human Affairs, have happened to 
their Native Country, to fet on foot and profecute their traitorous De- 
figns : | | 3 | 
And whereas divers of the faid Traitorsto his Majeſty have laid hold of 


the Opportunity ariſing from the juſt and unavoidable, but difficult and | 


expenſive Wars, in which this Nation has been for ſome time engaged, 
to renew their T reaſonable Conſpiracies, for the bringing their wicked 
Purpoſes to Effect, by the Aſſiſtance of Troops and Money from his Ma- 
* Enemies Abroad, and by raiſing a Rebellion at Home: 


nd whereas, by the Inſtigation of, and in Concert with the ſaid Trai- 


tors, a great Number of French Troops, accompanied by the Eldeſt Son 
of the ſaid Pretender, were ready, and had in part embarked, and actually 


ſet ſail, to invade this Kingdom, in the Year One thouſand Seven hun- 


dred and Forty-three; but were then prevented from accompliſhing their 
Deſign by the wiſe Precautions of His Majeſty, and the good Providence 
of Almighty God: | | 

And whereas the ſame Traitors, reſtleſs and indefatigable in the Proſe- 
cution of their ſaid wicked and traitorous Purpoſes, hoping that the 
French, by the great Superiority of their Numbers in Flanders, might be 


able to invade this Kingdom, and, at the ſame time, to prevent the Re- 


turn of his Majefty's Troops from abroad, for the Defence of the Nation, 
did, in the Year One thouſand Seven hundred and Forty-five, encoutage 
the ſaid Eldeſt Son of the Pretender to his Majeſty's Crown, to land, at 
that critical Juncture, in this Kingdom, who, in purſuance of ſuch En- 
couragement, did actually land in Scotland, and put himſelf at the Head of 
a large Body of armed Traitors, and commence and carry on, for a con- 
ſiderable T'ime, a cruel, unnatural, and bloody War againſt his Majeſ- 
ty, within this Realm, which has at laſt been happily ſuppreſſed: 

DE FLY ABR TTECHLE: TL 

SIMON Lord Lovat, being 2 Subject of his ſaid Majefty, one of the 
faid Traitors and Rebels, and conſpiring and joining with them in their 
ſaid traitorous Deſigns, and having withdrawn that due Obedience, Fide- 
lity, and Allegiance, which, as a loyal Subje&, he owed, and of right 
ought to bear, to his ſaid preſent Moſt Sacred Majeſty, the only true, 
lawful, and undoubted Sovereign of this Kingdom, his true and natural 
Lord, did, upon the 31ſt Day of December, in the Year of our Lord 174.3, 
in the Shire of Inverneſs, and, on the 28th Day of October, in the Year 


1745, in the ſame Shire, and at divers other Days, Limes, and Places, | 


wickedly, maliciouſly, falſly, and traitoroufly, compaſs and imagine the 
Death of his ſaid Majeſty. | ; 
& RETIRE: 
AND for accompliſhing his ſaid wicked and traitorous Purpoſe, he, 
the ſaid Simon Lord Louat, upon the ſaid 31ſt Day of December, in the ſaid 
Year 1743, in the Shire of Inverneſs aforeſaid, did traitorouſly correſpond 
with the ſaid Pretender, obtain and accept a Commiſſion from the faid 
Pretender, to be a Lieutenant General of his Forces, and another Com- 
miſſion from the ſaid Pretender to be General of the Highlanders ; and did 
alſo accept from the ſaid Pretender, a Patent or Grant, importing to create 
him the ſaid Simen Lord Lovat Duke of Fraſer; and then and there did 
traitorouſly conſpire and enter into an Aſſociation with many other Trai- 
tors, in order to raiſe a War and Rebellion againſt his Majeſty, within 
this Realm, and to obtain Troops, Money, and Succours from France, for 


that Purpoſe, 
FR TEC ET IR | 
AND the ſaid Simon Lord Lovat did further falſly and traitorouſly, at 
the Times and Place before particularly mentioned, and at divers other 
Times and Places, aſſemble himſelf, with divers other falſe Traitors and 


Rebels, againſt our {aid Sovereign Lord the King, being armed and ar- 
raved in a warlike Manner, and did raiſe, and cauſed to be raiſed and aſ- 


ſembled, great Numbers of armed Men, his Majeſty's OY for the | 


Service of the ſaid Pretender, and his ſaid Son; and arrayed, and cauſed 
them to be arrayed, in a warlike Manner againſt his Majeſty, and did 
traitorouſly levy, and cauſe to be levied, a cruel and unnatural War againſt 
his Majeſty, within this Realm, at the Times and Place aforclu in 
Favour of the ſaid Pretender, | 


f Deſigns to Effect, he the ſuid Sime 
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Simon Cord Lorat, 20 G. II. (624+) 
orgs tw: eee 
— ˙ bringing bis faid Treafons and trainer, 
Lever did, in the Mosh of N. 
vember, in the ſaid Year 1745, traitorouſly compoſe, write, and ſend, and 


| cauſe to h 4, written, and ſung, a weaforable Letter to the fad 
| Eldeſt-Son-ofithe ſaid Pretender, then in Arms within this Kingdom, and 


falſe Traitors and Rebels againſt bis Majeſty, then allo in Arms and Re. 
bellion againſt his Majeſty within this Kingdom; in which Letter he the 
ſaid Simon Lord. Levas, among other Things, exprefied the great Pleaſute 
it would give him to end his Days in the Service of the fard Pretender's 
| ſaid Son; That he was reſolved to ſend to him his the ſaid Lord Lovers 
 Eldeſt Son, to venture bis Life in his Service, and deliver up his Clay 
to him g; and further expreſſad and repreſented his on great Zeal and At. 
tachment to the ſaid Pretender, and his ſaid Son, and their Cauſe and In- 
tereſt, and the Service he had done, was doing, and intended to do, for 
the ſaid Pretender and his ſaid Son, with Intent and in order to confirm 
animate, and encourage him the ſaid Pretender, his ſaid Son, bis Adhe. 
rents, and all the other ſaid Traitors, in the Proſecution: of their ſaid 
Treaſons, and traitorous Deſignss. a 


| ARTICLE.Y. 


AND the faid Simm Lord Lovat, in further Proſecution of his faid 
| Treaſons, did, at the Times and Place before-mentioned, and at divers 
other Times and Places, after the ſaid War and Rebellion began, and 
while the fame was carrying on, traitoroufly compoſe, write, and ſend, 
and-caufe to be compoſed, written, and ſent, divers other treaſonable Let- 
ters and Papers to divers falfe Traitors, then openly in Arms in this 
Kingdom againſt his ſaid Majefty,and todivers others of his Majeſty's Sub- 
jects, and other Perſons, to aſſure them of his own Zeal and firm At- 
tachment to the Cauſe and Intereſt of the ſaid Pretender, and his ſaid Son, 
and to confirm, ſollicit, excite, and perſuade them to engage in, conti- 
nue, and proſecute the ſaid War and Rebellion, and to promiſe and al- 
ſure them of his Afliſtance therein. WL hoy 8 


ee 


AN D the more effectually to attain the End of his ſaid Treaſons, and 
treaſonable Deſigns, the ſaid Simon Lord Lovat did, at the faid Times and 
| Place, and at divers other Times and Places, traitorouſly aid and afſiſt 
| the ſaid Pretender's {aid Son, and the faid other falſe Traitors and Re- 
| bels, in the carrying on the ſaid Treaſons, War, and Rebellion, and 

furniſh and provide them with great Quantities of Arms, Ammunition, 
| Implements of War, Cloaths, and other Things uſeful and neceſſary for 
that Purpoſe; and alſo ſent his eldeſt Son, and many of his Name, Fami- 
ly, and Dependents, to the Aſſiſtance of the faid Pretender's eldeſt Son 
and the ſaid other Rebels; and alſo gave them Advice, Directions, and 
Inſtructions, in the Proſecution of the ſaid Rebellion. 


ARTICLE VII. 


AND the ſaid Simon Jord Levat further, at the Times and Place 
aforeſaid, and at divers other Times and Places, did unlawfully and trai- 
toroufly hold, entertain, and keep Intelligence and Corre ſpondence, both 
in Perſon and by Letters and otherwiſe, with the ſaid eideſt Son of the 
ſaid Pretender, well knowing him to be ſo; and alfo with divers other 
Perſons, who were employed by the ſaid Pretender's ſaid Son; and par- 
ticularly with Fehn Auurray of Broughton, Eſq. Donald Cameron the elder, 
of Lechiel, Donald Camergn the younger, of Lechie!, Hier nder Mac Leid, 
Advocate, of Ed nburgb, John Riy Stuart, Doctor Archibald Cameron, and 
divers others: All which Perſons were employed by the ſaid eldeſt Son of 


joined by, and at the Head of, prot Numbers of his Majeſty's Subjet. 


— 


ä 


w- 


| the ſaid Pretender in this Kingdom, in the ſaid Rebellion, the ſaid Simon 


Lord Lovat well knowing they were ſeverally employed. 

All which faid 'T reaſons and Crimes above- mentioned were contrived, 
committed, perpetrated, acted, and done, by the ſaid Simon Lord L:vat, 
againſt our ſaid preſent Sovereign Lord the King, his Pcace, Crown, and 
Dignity, contrary to the Duty of his Allegiance, and againſt the Laws 
and Statutes of this Kingdom, | | 

Of all which ſaid Treaſons and Crimes, the Knights, Citizens, and 
Burgefles, in Parliament aſſembled, do, in the Name of themſelves, and 
all the Commons of Great Britain, impcach the ſaid Sim Lord Lavat. 

And the faid Commons, by Proteftations, ſaving to themſelves the Li- 
berty of exhibiting, at any time hereaſter, any other Accuſation of Im- 
peachment againſt the ſaid Simon Lord Lovat; and alfo of replying to the 
Anſwer which he ſnall make to the Premiſes, or any of them, or to any 
Impeachment or Accuſation that ſhall be by them exhibited, according to 
the Courſe and Proceedings of Parliament; do pray, That the ſaid Simon 
Lord Lovet be put to an{wer all and every the Premiſes : And that ſuch 
Proceedings, Examinations, Tryal, and Judgment thereupon, may be 
had and uſed, as ſhall be agrecable to Law and Juſtice. 


— 


The Anfwer of Simon Lord Fraſer of Lovat, to the Articles of Int- 
peachment of High-Treaſon exhibited againſt him, by the Name f 
Simon Lord Lovat, by the Knights, Citizens, and Burgeſſes, in 
Parliament aſſemiled, in the Name of tbemſelves, and all the Cam- 
mons of Great Britain, | 


— 


T H E ſaid Lord, ſaving and reſerving to himſelf all Benefit and Advan- 

tage of Exception to the Uncertainties and Inſufficiencies in the ſaid 
Articles contained, and alſo all Advantages and Privileges belonging to 
him as a Peer of this Realm, in Anſwer to the afore-mentioned Article 
ſays, That being as fully ſenſible as any Brit hi Subject of the many Blel- 
ſings theſe Kingdoms have enjoyed under his preſent and Jate Majeſty's 
mild and equal Adminiſtration; and having, in the Rebellion of 1715 
2 the. ſtrongeſt Proofs of his Zeal for, and Attachment to, his Jate 
Majeſty, and the Succeſſion of the Crown in his illuſtrious Family, again 
ſuch as had undertaken the Deſtruction of both; he cannot but lament 
his Misfortune, to have his Fidelity queſtioned at the End of his Days; 


| and himſelf, when near worn out with Age and Infirmities, charged with 
intending 


OD 
— 


( *625 ) 1746-7. 
zatending the Subverſion of a Government he had, in the Strength and 
Vr of his Age, exerted his utmoſt Power and Addreſs to fupport. 
Mw this heavy Preſſure, attended with many other Calamities and 
Misfortunes. particularly his own Inability to manage his Defence, his 

ty Reſource is in your Lordſhips Juſtice, who will, he is well aſſured, 
4 TJ only plain Facts, not as aggravated by Skill and Oratory, but as 
clearly and Ry proved by the Teſtimony of credible and unexcep- 
* Witneſles. | | 
5 this firm Perſuaſion, therefore, the ſaid Lord, in Anſwer to the 
rirſt and Second Articles, denies that he did wickedly, maliciouſly, falſe- 
ly, and traitorouſly, compaſs or imagine the Death of his ſaid preſent 
Nheſty, or correſpoud with the Pretender, obtain or accept any Com- 

ifhon or Commiſſions, Grant, or Letters Patent, from the ſaid Pretend- 
4 or traitorouſly con ſpire, or enter into any Aſſociation whatſoever, for 
gn a War or Rebellion againſt his ſaid Majeſty. within this Realm, 

4 for obtaining Troops, key, or Succours, from France, for that 

Purpoſe, in Manner and Form as by the ſaid Articles is alledged. 

To the Third Article, the ſaid Lord denies, That he did aſſemble him- 
ſelf with any Traitors or Rebels; or raiſe, or cauſe to be raiſed or aſ- 
ſembled, any armed Men, for the Service of the ſaid Pretender, or his 
eldeſt Son; or array, or cauſe to be arrayed, any Perſon or Perſons what- 
ſoever againſt his ſaid Majeſty; or levy, or cauſe to be levied, any War 

inſt his ſaid Majeſty, in this Realm, in Manner and Form as in this 

4 Article is charged. | : ; : 

$ To the Fourth Article, the ſaid Lord denies, That he did compoſe 

4 write, or ſend, or cauſe to be compoſed, written, or ſent, any Letter, 

| Paper, or Writing whatſoever, to the ſaid Pretender's eldeſt Son, to any 

" ſuch Purport or Effect as by the ſaid Article is ſuppoſed, or to any other 

18 Purport or Effect whatſoever. : : 

bo To the Fifth Article, he denies, That he did compoſe; write, or ſend, 

* or cauſe to be compoſed, written, or ſent, an Letter or Letters, Paper 

or Papers, to any Perſon or Perſons, to ſuch Purport or Effect as by the 

12 ſaid Article is alledged. | ; 

E To the Sixth Article, he denies, That he ever did furniſh or provide 
the ſaid Pretender's eldeſt Son, or any Traitors or Rebels, with any Arms, 
Ammunition, Implements of War, or other Things uſeful or neceſſary, 
for the Purpoſe in the ſaid Article mentioned: Nor did he ſend his eldeſt 
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id Son, or any of his Name, Family, or Dependents, to the Aſſiſtance of 

* the ſaid Pretender's eldeſt Son, or any Rebels whatſoever ; nor encourage, 

it adviſe, direct, or inſtru any of them, in the Proſecution of the ſaid Re- 
lion. 3 

ip 17 the Seventh Article, the ſaid Lord denies, That he ever did hold, 

n entertain, or keep, any 3 or Corre ſpondence with the ſaid Pre- 

* tender's eldeſt Son, either in Perſon or otherwiſe; nor did he entertain or 


keep any Correſpondence with any other of the Perſons mentioned in the 


nd the oc wats in the ſaid Rebellion, knowing any thing of them to be ſo 
employed. | | 

And as to all other Matters and Things in the ſaid Articles contained, 
and which is not herein particularly anſwered (if any ſuch there be), the 
ſaid Lord avers, That he is not guilty of them, or any of them, in Man- 
ner and Form as laid in the ſaid Articles, or in any other Manner or Form 
"th whatſoever : And humbly ſubmits himſelf to your Lordſhips Judgment. 


her Replication of the Commons to Lord Lovat's Anſwer, 
Die Veneris, 16* Januarii, 1746. 


d, AMESS AGE vas brought from the Houſe of Commons, by Sir 
and William Yonge, and others, to acquaint this Houſe, that they have conſi- 


of dered the Anſwer of Simon Lord Lovat to the Articles of Impeachment ex- 
man hibited againſt him by the Knights, Citizens, and Burgeſſes, aſſembled 

in Parliament : And do aver their Charge againſt the ſaid Simon Lord Lo- 
ed, vat for High-T reaſon, to be true: And that the ſaid Simon Lord Lovat is 
vat, puilty, in ſuch Manner as he ſtands impeached : And that the Commons 
and will be ready to prove their Charge againſt him, at ſuch convenient Time 
* 25 ſhall be appointed for that Purpoſe. 


great, that I am obliged to aſk your Lordſhips Leave to come down to the 
Table, for the Convenience of Hearing. | 
19 Lords. Ay, Ay. 

Which was done accordingly. 


70 I. H. S. Gentlemen of the Houſe of Commons, You will be pleaſed 
15 now to proceed. 

gto Sir WiLLIam YONGE. 

mon My Lords, | 

ach AS 7 commanded by the Houſe of Commons to lay before your 


be Lordſhips the Articles of Impeachment of High Treaſon againſt the 
noble Lord at the Bar, which have been juſt read, 

So it now becomes my Duty to open the general Charge to your Lord- 

ps, together with ſome of the Inducements which prevailed with the 

ommons to think this Accuſation neceſlary. 

In the firſt Place, my Lords, I cannot omit obſerving, That as every 
Impeachment is ſaid to be in the Name of all the Commons of the Land, 
lo this may moſt emphatically be declared to be ſo, as I am cenfident 
there is not a ſingle Subject of the United Kingdom of Great Britain, who 
bas not demanded Juſtice againſt this notorious Offender ; excepting a 
few Miſcreants, who may Raj be inteſtine Enemies to his Sacred Majeſ- 
ty on the Throne, his Royal Family, and by neceſſary Conſequence, to 
tie Religion and Liberties of their native Country. 

The en of High-T reaſon has at all times been conſidered, in the 
moſt civilized and in the moſt free Countries, as an Offence of the black- 

ye; and as ſuch, the ſevereſt Puniſhments have been inflicted on ſuch 
fenders; and this, my Lords, with the greateft Reaſon and Juſtice. 


to reſcue them from the Rapine and Diſorder, 
The Murders and Deſtructions, which muſt be the Conſequences of 
achy and Confuſion. 


ol. IX. 


— 


ſaid Article, or with any other Perſon cinploycd by the ſaid eldeſt Son of 


for High- Treaſoß. 


| 


e, 
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that of a Commonwealth of any Denomination z to introdſce e 
and Bloodſhed: And if he that murdets one Man, is by the Laws of G 
and Man to be puniſhed with Death, how much more every Rebel, eve- 
0 12 and Abettor of Rebellion, who is a Murderer of Thou- 
anas 4 8 

By our Law, He that but imagines the Death of the King (in whoſe 
Perſon all the Bands of Society are united), and diſcovers his wicked Ima- 
| ogy by any Overt AR, is a Traitor: If this be proved againſt che 

riſoner (as I doubt not it will be to your Lordſhips full Satisfaction), 
the noble Lord at the Bar is then a Traitor, | 

Raiſing Rebellion, and levying War, is another Species of 'Tr-aſon by 
our Law, or rather the plaineſt and moſt notorious Overt Act of imagin- 
ing the Death of the King: And we doubt not to prove the noble Lord 
at the Bar to be a Rebel, 

It is High-Treaſon by Statute, to correſpond with the Pretender to his 
. Crown, or with the Sons of the Pretender, or thoſe employed 

y them, 3 | 

But we ſhall amply prove it to your Lordſhips, That the noble Lord at 
the Bar has boaſted, that he received a Patent as Duke from the Pretend- 
er; an Authority as Commander in Chief of the Highlands ; is a General 
Officer in the Pretender's Service; and that he has openly correſponded 
with the Son of the Pretender, and his Followers, then in open War 
againſt his Majeſty within this Realm, and given them Harbour, En- 
couragement, and Aſſiſtance. 

Your Lordſhips have, I am perſuaded, given due Attention to the 
Preamble, as well as to the Articles that have been read. 

The Commons have there aſſerted, That, moſt unfortunately for this 
Nation, we have amongſt us an obſtinate, bigotted, reſtleſs Faction, who 
are not, and will not be, contented with the Enjoyments of Liberty, 
Peace, and Proſperity ; | | 

But who are perpetually watching for every favourable Opportunity 
to overturn our Gonflication, and the preſent happy Etfiabliſhnient. 

'T his is not only their Principle, but has been their conſtant Endea- 
_ at different times, from the late glorious Revolution to the preſent 

our, | 

By Plots and Conſpiracies, by fomenting frequent Rebellions, by invit- 
ing our Enemies to invace us, and by chat deteſtable Crime of Ailaſfina« 
tion. | 

Theſe FaQs require no Proof, Our Annals will afford, and your Lord- 
ſhips Memories will furniſh, numerous inſtances of ſome or other of theſe 
Attempts. 

But, my Lords, we ſhall, in the Courſe of our Proceedings, make it 
appear, That the noble Lord at the Bar, ſo long as Seven or Eight Years 
ago, joined in an Aſſociation with other Traitors, under their Bands and 
8 wy dethroning his preſent Majeſty, and placing the Pretender in 

is Stead. 

Not contented with this, the Aſſociation 16 ſigned and ſealed was tranſ- 
mitted * faithful Hand to the Cardinal, then Prime Miniſter of France, 

In order to excite thoſe our natural Enemies to give their Aſſiſtance, 
and to invade this Country with a foreign Force, even at a time when we 
were in actual Peace with that Kingdom ; 

His Lordſhip, and the other Conſpirators, juſtly imagining, That this 
might be a favourable Conjuncture, a War with Spain at that Time being 
commenced; 


Wiſely concluding, That when we were engaged with one Branch of 


the Houſe of B-urbon, the other would not long be neuter, 
So carly was bis Lordſhip in fomenting a Rebellion at home, and in- 
viting an Invaſion from abroad. | 
Nor was he only early in promoting, and active in ſupporting, but 
zealous in endeavouring to prevent the Ertinction of the late Rebellion; 
For, when the Rebels were broken, and their Chiefs Fugitives from 
the Victory at Culladen, his Lordſhip found Means to be preſent at a Sort 
of Council of War held by thoſe Chiefs; . 
Where he carneſtly encouraged them to reaſſemble the Remains of 


| their ſcattered Troops, and to revive the War: 


Lerd High Steward, The Diſtance of this Place from the Bar is ſo 


overnment was inſtituted for the Happineſs and Security of Mankind, 


Treaſon tends to deftroy all Government, whether Monarchical, or | 


Which was reſolved on, and might have happened, had not the 
Vigilance of his Royal Highneſs the Duke prevented its taking Effect, 
thereby ſhewing his own ſuperior Abilities in uſing, as eminently as his 
Courage and Conduct in obtaining, Victory. 

The noble Lord at the Bar was, at the Time of this Victory, within 
Fourteen Miles of Inverneſs. 

What would have been the Conduct of any loyal Subject on this 
Occaſion ? Would he not have haſtened thither, to congratulate his 
Royal Highneſs on the Succeſs of that glorious Day ? 

What was the Conduct of the Priſoner at the Bar ? ; 

He received the Young Pretender, flying from his Defeat; embraced 
him with open Arms; aſſiſted him in his Flight. 

And the next News we hear of his Lordſhip is, that he fled from 
Juſtice himſelf, and appeared at the Meeting of the Rebel Chiets I have 
juſt now mentioned. | 

This is the Subſtance of our Charge, 
much, your Lordſhips will not be at a L 
to the 6 
ments. | 

The Commons look upon it not only as their Duty, but as a Duty of 
the greateſt Importance ts this Nation, to take this Opportunity to let 
the World know, by the unanimous Voice of the Repreſentatives of all 
the Commons of Great- Britain, their ſincere and hearty Abhorrence of 
every Attempt to diſturb his Majeſty's auſpicious Government, either 
from abroad, or at home: 

To convince all the World, That we are determined to be a Free 
People, under our own King : 

T bat we are determined to continue a Proteſtant Nation; 

And that we never will ſuffer an arbitrary Government, or Popiſh Su- 
perſtition, to be impoſed on us by any Power whatſoever.: 

That we will give convincing Proof to all Europe, that we are not 
that diſſatisfied, diſaffected, turbulent People, they have been vainly made 
to believe, | 

By having adopted as Truths, all the ſeditious, diſcontented, and 

4 L 12 traitorous 


And when I have ſaid thus 
oſs for the ſtrongeſt Inducements 
ommons to impeach. But, my Lords, there are other Induce- 
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42. Proceedings again Simon Bord Lovat, 


traitorous Libels, wbich have at different Times, and on various Occa- | milies: During his Reign, and thoſe that followed, the Commons began 


ſions, been induſtriouſly ſcattered through the Nation; 


And that our Enemies did fooliſhly and ignorant imagine theſe Libels 


and Calumnies to be the general Senſe of the People, | 8 
Permit me, my Lords, to put you in mind, that That ſcandalous De- 


claration of the Young Pretender publiſhed at Edinburgh, which your. 


Lordſhips, with the hearty Concurrence of the Commons, ordered to be 


burnt by the common Hangman, was but” a ſhort Abſtract of thoſe very 


Libels. 

This Belief of our Enemies was their Folly. 

proved, Thanks be to God, their Deſtruction. 
Had they not been thus infatuated, would ſuch a Nation as France 

have attempted, or thought it poſſible, to over-run, much more to 

conquer, a brave and warſike People, with'a Handful of Men, fo poorly 

provided at firſt, and throughout ſo weakly ſupported? _ 


The relying on it has 


To convince Mankind of theſe falſe and vain Imaginations, was one 


of the Inducements which prevailed with the Commons to vindicate the 
People they repreſent from theſe vile Aſperſions, in the moſt ſolemn 
Manner, in Preſence of your Lordſhips and this great Aſſembly. 
But, my Lords, the Body of the People themſelves, from the higheſt 
to the loweſt,” have vindicated their own Loyalty and Honour. | 
After a ſmall Body of the regular Troops had received a Check, when 
it was apprehended the Rebels would venture to march Southward, what 
a noble Spirit immediately aroſe throughout the Nation |! 
Not an artificial, falfe Clamour for Liberty, but the true old Br:tifh 


Spirit of Liberty, the true REVOLUTION SPIRIT, that exerted and | 


ſignalized itſelf, out of Hatred to Popery and arbitrary Power. 
And, Thanks be to God, it ftill remains in its full Vigour amongſt 


us; it cries aloud in our Streets for Juſtice againſt thoſe that would have 


made them Slaves and Papiſts; it cries aloud for Juſtice againſt the 
Priſoner at the Bar. 

Calumnies of the like Nature preceded the great Rebellion in the Year 
1715 ; and moſt juſtly may our preſent gracious King now ſay, in the 

ords of his Royal Father, of glorious Memory, to both Houſes of 
Parliament : | | 

« My greateſt Comfort is, That I cannot reproach myſelf with having 
ce given the leaſt Provocation to that Spirit of Diſcontent and Calumny 
te that has been let looſe againſt me, or the leaſt Pretence for kindling 
«. the Flame of this Rebellion. Let thoſe whoſe fatal Counſels laid the 
„ Foundation of all thoſe Miſchiefs, and thoſe whoſe private Diſcon- 
ve tents and Diſappointments, diſguiſed under falſe Pretences, have be- 
<« trayed great Numbers of deluded People into their own Deſtruction, 
« dine for the Miſcries in which they have involved their Fellow- 
Subjects.“ | 

I have choſen to make this Quotation, becauſe it will appear to your 
Lordſhips, that the noble Lord at the Bar, fince his being taken, has 
frequently declared, 

hat one of the Cauſes of his late Behaviour, was Revenge to the 
Miniſtry, for having taken from him the Command of an Independent 
Company, which he enjoyed, 

Now, my Lords, if there is ſuch a Principle, that Men muſt be paid 
for being loyal, and hired to live free and happy, 

Whom no Senſe of Religion, or Love to their Country, can engage, 

Whom no Ties of Conſcience, Oaths, or Abjurations, can bind : 

If there is ſuch a Principle, it is the loweſt, the baſeſt, and the meaneſt, 
as well as the moſt miſchievous and wicked, that can enter into the 
Heart of Man. | 

My Lords, the Commons have till further Inducements for impeach- 
ing this particular Criminal. 

our Lordſhips have already done national Juſtice on ſome of the prin- 
cipal Traitors, who appeared in open Arms againſt his Majeſty, by the 
ordinary Courſe of Law. | 

But this noble Lord, who, in the whole Courſe of his Life, has boaſted 
of his ſuperior Cunning in Wickedneſs, and his Ability to commit fre- 
quent Treaſons with Impunity, ETD 

Vainly imagined, that he might poſſibly be a Traitor in private, and a 
Rebel only in his Heart, 5 

By ſending his Son, and his Followers, to join the Pretender, and re- 
maining at home himſelf, to endeavour to deceive. his Majeſty's faithful 
Subjects : 

Hoping, he might be rewarded for his Son's Services, if ſucceſsful ; 
or his Sen alone be the Sufferer for his Offences, if the Undertaking 
failed. Diabolical Cunning ! Monſtrous Impiety ! 

My Lords, Secret Criminals of this Sort, and of all others, it is the 

eculiar Buſineſs of the Commons to explore, and to bring to Juſtice. 

This is the f and great Offender : But ſhould hereafter other con- 
cealed Criminals appear, 'who encouraged and ſupported the late Re- 
bellion; but who, either through the Cowardice of their Hearts, or 
Fondneſs for their Eſtates and Riches, durſt not join the Rebels, 

I make no doubt, but the Zeal and Loyalty of the Commons will 
prompt them with equal Ardour, to bring them to condign Puniſhment. 

Having thus opened to your Lordſhips the Nature of the Crimes of 
which the noble Lord at the Bar is acculed, and ſeveral Inducements the 
Commons had for this Accuſation, it is needleſs for me to awaken your 
Lordſhips Attention, by; enumerating the Miſeries which the late Rebel- 
lion occaſioned, or the utter Ruin which muſt have attended its Succeſs, 

It is too freſh in your Lordſhips Memories to need any Aggravation : 
And I pray to God, that your Lordſhips, this Great Aſſembly, and the 
whole Nation, may for ever remember it. 

It has too often been the Misfortune of this Country to have been in- 
volved in Civil Wars: A Calamity of all others the moſt to be dreaded. 
n antient Times theſe unhappy Diviſions have ariſen from Conteſts 
between Princes and great Men, without the leaſt View to the Liberties, 
or the Benefit, of the People: 

Let who would be Victors, they were ſure to be Slaves, and only 
fought for different Maſters, 

1 he Power and Imperiouſneſs of Rome they were ſure to ſubmit to, while 
each Contender exerted his Intereſt there, for the Cenfirmation of his Title. 

Henry the Seventh united the Two Branches of the contending Fa- 


4 


( - When they 


| And let us remember, with Honour and Praiſe, his Royal Offspring, 


| All I have ſaid, I know, will avail nothing with your Lordſhips, un- 


| and full, as we doubt not it will appear to be. 


to grow rich, and conſequently powerful ; they became jealous ; 
| Liberties, and of 8 wy TEAR PR? 5 FE , | 7 ther 
had ſomething of their own to loſe, they were too wig 
riſk their Fortunes, or their Lives, in vain Quarrels of the Powerful and 
the Great: They ſhook. off the Yoke of Rome ; Laws were enaQed tn 
limit the Power of the Crown, and the Days of Freedom began to (oy 

Still there was another Struggle, when the Crown began to incroach 
upon thoſe. Laws, and exett deſpotic Power: Theſe. virtuous Strys,} 
at firſt ſoon degenerated into Faction; Civil War and Anarchy 4 
and ended (as it always will) in the moſt abſolute Tyranny, T 

The Reſtoration re-eſtabliſhed the Form of our Goverameat ; and new 
Privileges were gained for the People., 1 8 
But, in the next Reign, the impatient Luſt of Power, and the abjed 
Bigotry of the Prince, produced the happy Revolution. The glorig, 
Prince of Orange came to our Reſcue: The People received him With 
open Arms; and then, and not till then, was eſtabliſhed our preſent fres 
Conſtitution. | + . 

Pardon, my Lords, this ſhort Deduction, and be pleaſed to reflect, hon 
odious and deteſtable the late unprovoked Rebellion muſt appear. 
| A Rebellion calculated to overturn this Conſtitution, fo hardly ac. 

quired, and fo carefully preſerved, by all the ſucceeding Princes to thi; 
very Hour | an 

A Rebellion againſt our preſent indulgent Sovereign, whoſe Study has 
been the Happineſs of his People; under whom the boldeſt Rebel cannot 
complain of the leaſt Violence or Oppreſſion! 

The Laws of the Land have had their full and free Courſe, except 
where their Rigour has been reſtrained by the Royal Mercy, 

Under ſuch a Prince, and for the Deſtruction of ſuch a Conſtitution 
has the noble Lord at the Bar conſpired and rebelled. - 

Be pleaſed theh to remember the Depredations, the Bloodſhed, that 
ſpoiled and ſtained thoſe Countries through which the Rebels paſſed. 

Let us remember the Diſtreſs of Public Credit, the Stagnation of 
Trade, the Loſs of our Manufacturers, the reaſonable, yet dangerous 
Apprehenſions, which ſeized on the Minds of all the loyal Inhabitants 
of theſe great and opulent Cities of London and Weftminſter. 

Let us remember the Loſs of the Lives, the Blood, and the Limbs, of 
| thoſe gallant and brave Officers and Soldiers, who conquered, for our 

Sakes, in the famous Battle of Culleden. They are, and will be, a per- 
| petual Memorial for whom, and by whom, they ſuffered. | 

Let us all remember theſe Calamities, and endeavour, as it is out 
Duty, to prevent the like Evils for the future, by doing Juſtice on Cri- 
minals; by putting a Stop to the Growth of Popery, that bloody 
Religion; by preventing the Education of our Youth in thoſe Principles, 
which the Priſoner at the Bar has inſtilled into his Son; and by lelien- 
ing the Power in thoſe Hands, which have ever been ready to diſturb 
this Government. : 

Theſe, or ſuch other Proviſions, as the Wiſdom of the Legiſlatur: 
ſhall ſuggeſt, are neceſſary to prevent the future Miſchiefs which may 
ariſe from the frequent Difturbance of Government, | 

While we are in this State, *tis in vain for this Country to hope to 
make the Figure ſhe ought to do, or retain her due Dignity among the 
States of Europe, or to preſerve the Peace, or hold the Balance, among 
foreign Powers, 

If, while her Armies are employed abroad to humble the Pride of an 
aſſuming Nation, her Fleets to protect our Trade, or to annoy our 
Enemies, 

If then our Troops are to be called Home to preſerve domeſtic Peace, 
and our Fleets to prevent Invaſions invited by theſe Patricides, 

What Ally can depend on our Aſſiſtance? or what Pretence can we 
have to be Umpires in the common Cauſe of Europe ? | 

Britain, united within herſelf, may, from her 8 her Wealth, 
= W Power, and the Bravery of her Troops, juſtly claim that 

itle; ; 

But divided, torn to Pieces by civil Diſcord, muſt fall under the an- 
cient Reproach of this Country, and, while we are contending amoug 
ourielves, become an eaſy Prey to our moſt inveterate Enemies. 
| Let us now, my Lords, turn our Thoughts from theſe gloomy Re- 
flections, which the Time and Circumſſances of the late unhappy Rebellion 
of neceſſity muſt furniſh: And 
| Let us then call to Mind, with Thankfulneſs, the good Providence of 
God, which put an End to theſe Calamities, and a glorious Period to ou! 
ASS | 

Let us acknowledge, with Duty and Gratitude, all his Majeſty's La- 
bours for the Safety and Happineſs of his People. 


——_—_— 
— 


who, by his Courage and Conduct, has ſecured and eſtabliſhed his Mz 
jeſty's Throne, your Lordſhips Honours, our Liberties and Privileges, 
and the Proteſtant Religion. 

Thus ended this wicked and unnatural Rebellion, of which the nod: 
Lord at the Bar will appear to your Lordſhips to be one of the firlt Cor 
trivers and Promoters, and a very conſiderable Support. 


leſs the Evidence we ſhall bring againſt the noble Lord at the Bar be cles 


In Caſes where Life is concerned it is painful to be a Judge; it 1s 
uneaſy to be the Accuſers: But there is a Duty incumbent on both. 

I know fuch is the gencrous Compaſſion of your Lordſhips noble 
Hearts, that you will acquit with Pleaſure, but condemn with Reluc- 
tance. 

And as I am perſuaded, from the Fulneſs of our Proofs, the latter wil 
be your Lordſhips Judgment, give me Leave to add a few Words to le, 
ſen that Concern, which your Lordſhips may feel as Judges, and v* ® 
Accuſers. 

When I look on his Lordſhip at the Bar, I pity his Age and luft- 
mities; but, when I conſider that, at hi; Years, Pride, Vanity, 3% 
rice, or Ambition, are ſo rooted in his Heart, as to tempt him to riſk © 
Honour and Eſtate, to ſacrifice the Religion and Liberty of his Count 

| to thoſe mean Paſſions, that Pity is mixed with Indignation. Pur 
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But when I reſlect on his having been already pardoned for this very 
9 he has been amply rewarded by his Majeſty's Royal Father, and 
jntruſted by his preſent Majeſty in preſerving the Peace of thoſe High- 
4 where he rebelled; Ion I feel the ſtrongeſt Reſentment of ſuch 

inous Ingratitude. E l | 

The bringing his grey Hairs with Sorrow to the Grave ſeems to be a 
Diſtreſs to human Nature; but when we conſider how different the Diſ- 
dels when that Exprefiion was firſt uſed, and that the Priſoner at the Bar 
js not brought into that wretched Circumitance by the Misfortunc or 
Loſs of a darling Child, but by ſacrificing his eldeſt. Son to his own Am- 
bition, and by endeavouring to fave. his own worthleſs Life by his Son's 
Deſtruction, it muſt almoſt harden the moſt tender Breaſt, 

One Word more, and | have done. 

When your L ordihips look towards the Bar, you will pleaſe to reflect, 
that had the Deſign of the noble Lord, who ſtands there, had its Effect, 

It would probably have happened tomany of your Lordſhips noble Body, 
who ſhould not have perithed in the Defence of your Country, to have 

in that very Place | | 
While his Lordſhip, with a Number of mock Peers, had ſat in Judg- 
ment on your Lordſhips, for the very Crime for which he is now accuſed. 
Thus far, my Lords, I have gone, in Purſuance of the Truſt repoſed 
in me by the Commons. I am now, my Lords, for myſelf, humbly to 
implore your Lordſhips Indulgence for any Errors I may have been guilty 
of, either in Matter, or in Words, If I have omitted any Thing mate- 
rial, I am ſure it will be ſupplied by the great Abilities of thoſe who are 
to follow me, and who will Jay before your Lordſhips the particular Evi- 


dence to ſupport our Charge. 
Lord Coke. 


My Lords, ELON 
1 AM likewiſe commanded by the Houſe of Commons to aſſiſt my 
Honourable Friend in maintaining the Articles of Impeachment againſt the 
noble Lord at the Bar: And, my Lords, if I commit any Errors in what 
] ſhall offer to your Lordſhips, I hope I fhall meet with your Lordſhips 
Indulgence, and, in Return, I promiſe you they ſhall not be wilful. It 
is a Buſineſs, my Lords, to which I am an entire Stranger; nor ſhould 1 


have undertaken it in a Caſe of ſo high Importance, if I did not think, 


that my Duty to my Country, as well as my Allegiance to his Majeſty, 
to which I ſhall ever be faithful, equally called upon me to be inſtru— 
mental, if I could, to find out concealed Treafons, and to bring the 
Contrivers of them to Juſtice, as to have ventured my Perſon and For- 
tune, if neceſſary, when the Rebels were in the Field. What I {hall chiefly 
endeavour to prove to your Lordſhips, is, that the laſt Rebellion was not 
the Effect of Chance only, entered into by a few raſh, inconſiderate Men, 
without Thought or previous Defign, but the Reſult of long-confidered 
and well-weighed Conſultations, and of Schemes not ſo ill concerted, as 
to make the Succeſs either impoſſible, or without ſome Degree of Proba- 
bility in them: And, my Lords, the Reaſon why I chooſe to mention 
this general Deſign to your Lordſhips is, that, though I am not very old, 
I have twice ſeen this Country in very great Danger from the Diſbelief of 
12 prevailing in it. In 1743, 1, with Grief, remember, when a 
Meſlage was ſent from the King to a certain Place in this Kingdom, that 
an Invaſion was projected from France; what popular Declamations were 
made toſhew, that the Scheme was impraciicable, and that it ought to be 
looked upon only as a Terror thrown out by the Miniſtry ; becauſe, as 
there was neither the Colour nor Appearance of Truth in it, there could 
be no Reality. And, in the Beginning of the laſt Rebellion, there was a 
Diſbelief prevailed even among thoſe who ought to have been more certain 
of the Truth ; But that was not the Caſe of the Priſoner at your Bar : He 


did believe it; he ſent one of his chief Agents into Lochaber, to the Young 


Pretender, to go and receive his Commands, and ordered him to exprets 
the greateſt Satisfaction at his being come over. He did not content him- 
ſel: with beginning the Rebellion then; but in 1736, an Aſſociation was 
ſent by him to Rome, ſigned and ſealed by many of the People of that 
Country, to invite the Pretender then to come over; and that was after- 
wards carried to Paris, and ſhewed to the Cardinal; and, I believe, met 
with Approbation at both thoſe Places. 

My Lords, I ſay nothing to aggravate the Caſe of the Priſoner at your 
Bar: He is already e with Misfortunes enough, and it is not in 
my Nature, I hope, to add to them. Nor ſhould J, my Lords, make the 
following Obſervation, did I not think myſelf obliged, in Juſtice to an 
unfortunate young Man, whom this noble Lord has forced into the Re- 
bellion: He did write a Letter, that he was afraid the diſobedient Beha- 
viour of his Son, would bring down his grey Hairs with Sorrow to the 
Grave; and therefore it will not appear aſtoniſhing to you, that when he 
bad forgot that tendereſt Tie of human Nature, the Love of a Father to 
bis Child, ſo far as to defire to fave the wretched Remains of a Life al- 
moſt worn out, by the Deſtruction of his own Son, that he ſhould for- 
get his Allegiance to the Son of a King who ſaved his forfeit Life; the 
Remainder of which he has ſince employed in endeavouring to overturn 
and deſtroy his Family, and the Government eſtabliſhed in him. I ſhall 
therefore conclude with my Honourable Fricnd, in ſaying, that we are 
ready to make good our Charge againſt the Priſoner at the Bar. 


Mr. Attorney-General (Sir DUDLEY RIDER). 
My Lords, | 

I HAVE likewiſe the Commands of the Houſe of Commons to aſſiſt 
In the Proſecution of the noble Lord at the Bar. 

The Charge hath been fully ſtated and opened by the Managers who 
have ſpoke before me. The Priſoner has denied every Part of it, and 
thereby put the Proof upon us to be made out; not, as he rightly ſays in 
bis Anſwer to the Articles, by Facts aggravated by Skill and Oratory, but 
by credible and unexceptionable Witneſſes, in a plain and legal Way; 
gainſt which he will have the full Benefit of any juſt Defence he can make. 

hall therefore avoid dwelling upon thoſe many Circumſtances of Ag- 
gtaration, either in reſpect to the Rebellion in general, or to the noble 
Fiifoner's-own particular Conduct in it, which will neceſſarily occur in 
lie Progreſs of this Proſecution : The Honourable Managers, who have 


preceded me, have very properly peinted them out to your Lordſhips. 
They have had their Effect already; all that Effect which your Lordſhips 
Wiſdom and Juſtice would ſuffer them to have; all that the Commons 
would wiſh them to have: They have awakened your Lordſhips Atten- 
tion, if that could poſſibly be wanting in the leaſt Degree on ſuch an Oc- 
caſton : They have balanced that Compaſſion, which the Age, Appcar- 
arice, and Quality of the noble Priſoner, muſt ' naturally raiſe in your 
Lordſhips humane Breaſts ; that is, they have cleared the Way for that 
Juſtice which the Nation calls for, and the Commons of Great-/;ritain 
in Behalf of themſelves, and the People whom they repreſent, now de- 
mand at your Lordſhips Bar. A | 

All therefore that 1 ſhall offer for your Lordſhips Conſideration, will 
be a plain Narrative of Facts, with the Nature of the Evidence to prove 
them, and ſome ſhort Obſervations, to ſhew the Force of thoſe Facts to 
maintain the Charge, which the Commons of Great-&ritamn have under- 
taken to make good. | | 

The Facts will be very numerous, to be proved by a Variety of Wit- 
neſſes and Writings ; and therefore muſt neceſſarily, in the Courſe of the 


Evidence, lie intermixed. I ſhall, therefore, in the Opening, endeavour” 


to difentangle them: and, that your Lordſhips Attention may be the more 
eaſily fixed, and the Facts, as they ſhall ariſe in the Evidence, be the 
more readily applied to the ſeveral Parts of the Charge, I ſhall divide them 
into three diſtinct Periods of Time, | 

Thoſe which happened precedent to the Pretender's Son's Landing. 

What happened after that Time, and before the Battle of Culloden. 

What aroſe ſince that happy Event. 

And within each of theſe Periods, your Lordſhips will find many 
Things, which it will much-concern the Priſoner at the Bar to give a 
ſatisfactory Anſwer to. 8 | 

The Firſt will open to your Lordſhips a wicked and traitorous Scheme 
begun and carricd on for many Years, for bringing over the Pretender, 


by the Aſſiſtance of a Foreign Force, in which his Lordſhip will appear 


to have had a principal Hand. | | 

The Second will include the more immediate Scene of Action in the 
late wicked Rebellion, and the particular Parts which the Priſoner took 
in it, 

The Third will ſhew him in the Circumſtance of a Defeat, and the 
Meaſures he then thought. proper to take; and, in every Part of this 
whole Scene, he will appear plotting, aſſociating, and ſupporting all the 
Steps that were taken for ſubverting this happy Eſtabliſhment, dethron- 
ing his Majeſty, and ſubſtituting a Popiſh Pretender in his room. 

To begin with the Firſt of theſe Periods : And here I ſhall be under a 
Neceſſity of going ſome Years back, in order to lay before your Lord- 
ſhips a View of thoſe traitorous Schemes that have been ſet on foot, and 
proſecuted for ſome Time paſt, in order to prepare the Way for, and 
bring on the late Rebellion, 

As ſoon as the War with Spain was declared, the Pretender, and his 
Agents, thought that a favourable Opportunity offered to promote his In- 
tereſt; and a Project was immediately ſet on Foot, by ſeveral of his Friends 
in the Northern Parts of Scotland, for bringing in the Pretender by the Aſ- 
fiſtance of France; and Seven of the Chiefs of them entered into an Aﬀo- 
ciation for that Purpoſe, The Priſoner at the Bar ſet himſelf at the Head 
of them, and himſelf, together with the Earl of Traguair, Sir James 
Campbill of Auchinbreck, Cameron of Lachiel the younger, Jahn Stuart, 
Brother to Lord Traquair, Lord Perth, and Lord John Drummond, ſigned 
and ſealed an Aſſociation in Writing, in which they engaged to venture 
their Lives and Fortunes, to reſtore, as they called it, the Pretender, whom 
they ſtiled their King, and his Family. They agreed to fend one Drum- 
mond, alias Mac Gregor, of Bochaldi:, a Relation and intimate Friend of 
the Priſoner's, to R:me, in order to have the Scheme for bringing over the 
Pretender digeſted there; and from thence carried to Paris, for completing 
the Execution of it. It was there to bedclivered to Cardinal Fleury, then 
Prime Miniſter of France, with a Memorial, preſſiog, in the ſtrongeſt 
Terms, for her Aſſiſtance. 

In order to engage the French Court, he was to repreſent the great In- 

tereſt and Strength of the Conſpirators in the Highlunds; to afſure the 
Cardinal, that they could raiſe 20,000 {Highlanders for the Service, and 
wanted nothing but a few French Troops, and ſome Money, to ſecure 
the Succeſs. The Conſpirators, at the ſame Time, ſent over a Liſt of 
many other Heads of Clans, who, they pretended, would join in the ſame 
Deſign. 
' Drummond accordingly went over, and carried with him the Aſſocia- 
tion and Liſt; and after he had obtained the Sanction of Rowe, and the 
Pretender, he came to Paris, where he was introduced to the Cardinal by 
one Semple, whom they called Lord Semple, an Agent at that, Place for 
the Pretender. He delivered the Aſſociation and Liſt to the Cardinal, 
with an Aſſurance, that any of the Seven who had ſigned the Aſſociation 
would come over, and confirm it in Perſon, whenever he deſired it. 

Any Scheme to diſturb the Peace of this Nation is but too acceptable 
to that Court at all Times. The Cardinal received it with great Atten- 


tion and Encouragement, and promiſed their Athſtance, as ſoon us the 


Conſpirators could ſhew a reaſonable Proſpect of Succels. Drummond 
continued at Paris, and kept a conſtant Correſpondence with thoſe who 
had joined in the Aſſociation. Nothing, however, appears to have been 
finally reſolved on, til] about the latter End of the Lear 1742, or the Be- 
ginning of 1743, when the Court of France, finding how nec«iliry it was 
to their Views of oppreſſing Europe, to take off the Weight of our Aſſiſt- 
ance from our Allies upon the Continent, thought it worth their while 
(though then at Peace with us) to enter ſeriouſly into this Deſign ; and 
Drummond was, about that time, ſent over hither by the Cardinal, to aſſure 
the Conſpirators, and the reſt of the Pretender's Friends in Scotland, that if 
they could procure Encouragement from England, they might depend 
upon being au ſted by France with an Invaſion the Autumn owing. 
Drummond came accoidingly over to Edinburgh, where he had a Mect- 
ing with the Earl of Traguair, Lochiel the younger, and Cluny, and gave 
them an Account of his Negotiations, and particularly of his laſt Meſſage 
and Promiſe from the Cardinal. Upon this it was agreed, that the Ear! 
of Traquair ſhould go immediately to London, and try what Encouragg- 
met 
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ment he could meet with there; The Earl went accordingly, and Drum- 
mond accompanied him, The Earl, after ſome time ſpent in England, re- 
ad to Edinburgh, and aſſured his Friends there, that the People here 
"were well inclined to the Pretender, and would join in the Deſign, provided 
they could depend upon-Afﬀiftance from France. W 

© About the ſame time Drummond went over to Paris, to ſatisfy the Car- 
din. of the Succeſs of his Negotiation ; and he gave him ſuch Satisfac- 
tion, that a Project for an Invaſion was ſoon after agreed on. The Plan 
Was, that the French ſhould ſend over 3000 Men, under the Command of 
Earl Marſhal, who were to be joined with large Bodies of Flighlanders, 


which the Conſpirators had undertaken to raiſe. 1500 of the French were 


to go directly to [nverneſi, where the Priſoner at the Bar was to join them 
with his Clan of Fraſers ; the remaining 1500 were to land in the Wet, 


near Sir James Camp bells, who was to go to the Iſle of Mull, and raiſe the 


Clans there, who all together were to march and joia the Fraſers, and the 
other Body of French, At the ſame time 12,000 French, uhder the Com- 
mand of Count Saxe, were to march to the Coaſt of Flanders and France, 
and from thence embark, and land in England, within two or three Days 
Match of London. a 
As ſoon as this Scheme was agreed upon, Drammond, about the Middle 
of the Summer 1743, wrote Letters to the Earl of Traguair, to inform 
him of the Reſolution that had been taken; to direct him to acquaint his 
Friends of it; and to aſſure them, that it would very ſoon be put in Exe- 
cution. The Ear] communicated this Intelligence to. Fohn Murray of 
Brought, Lachiel, and ſeveral others, who immediately ſent the ſame Mr. 
Murray to France, in order to ſettle Matters beforchand for the Execution 
of it. He went over accordingly ;. but the Death of the Cardinal, about 
that time, ſuſpended the Proſecution of it for a little while. As ſoon as he 
arrived at Paris, he was aſſured by Drummond of the Cardinal's good In- 
tentions and Zeal for the Pretender's Cauſe; and that nothing but his 
Death couid have prevented the immediate Execution of it; and that the 
Cardinal's firſt Deſign was, that the Army under the Command of Mail- 


liebois ſhould be employed in it; but that ſome Perſons about the ey bag 


France had prevailed upon him to order that Army to march towards Ha- 
nover. Murray of Broughton was then introduced to Cardinel Tencin, and 
afterwards to M. Amelot, who aſſured him of the late Cardinal's Sincerity 
in the propoſed Invaſion; and that the French King had ordered him to 


acquaint the Gentlemen who had entered into the Aſſociation, that he had 


the Pretender's Intereſt very much at Heart, and would certainly execute 
the Scheme which had been ſettled, as ſoon as his Aﬀairs would permit. 
M. Amelet at the ſame time entered into a Diſcourſe concerning the Num- 
ber of Highlanders that might be expected to join them, 

With theſe Aſſurances Murray returned to Edinburgh, and made a Re- 
port of his Proceedings to the Earl of Traguair, Lord Perth, and others of 
the Pretender's Friends. Drummend was ſent at the ſame time with the 


like Aſſurances to the Pretender at Rome, in order to engage him to ſend 


the Young Pretender to come and put himſelf at the Head of the Expedi- 
tion. Drummond ſoon after came back to Paris, and from thence to Lon- 
don, in order to ſettle Matters here for the intended Invaſion, and return- 
ed again to Paris; from whence he acquainted the Earl of Traquarr, by 
Letter, that the French Court had now ſettled every Thing for the Inva- 
ſion ; that it would be executed immediately; and that the Pretender's 
Son was come from Rome to accompany it. 

This was in Fanuary 1743: And in February following an Invaſion was 
attempted by a large Embarkation from Dunkirk, where a great Number 
of Tranſports were got ready; many of the Troops actually embarked, 
with a Deſign to have come up the River of Thames ; and a Fleet of Men 
of War actually ſailed from Breft to ſupport the Deſcent, or to divert our 
Fleet, while an Army of 12,000 Men might land without Interruption. 

Nobody can have forgot how that Expedition was happily diſappoint- 
ed, by the good Providence of God, and the Vigilance of his Majeſty ; 


nor what Terror it ſtruck while it was depending, at a Time that our 


own Troops were neceflarily engaged on the Continent, in the Defence 
of our own and the Liberties of Eurepe, and conſequently, when we had 
ſo few left to defend ourſelves at Home. 

After this Diſappointment, no Letters 1 to have come from France 
for a conſiderable Time ; which made the Conſpirators, and their Friends 
here, very uneaſy ; and the Earl of Traquair engaged Murray to go again to 
Paris, in order to know in what Situation their Affairs ſtood there: But 
before he was actually gone, a Letter came from Semple, to account for, 
and excuſe the Miſcarriage of the Invaſion, and deſiring that freſh Aſſur- 
ances might be ſent from the Pretender's Friends both in England and 
Scotland, in order to engage the French Court in a new one. 

This did not prevent — intended Journey; and in June 1741, 
he went over to Paris, where he was introduced to the Pretender's eldeſt 
Son, at the Houſe of one Mac Donald a Banker, and had ſoon after a ſe- 


cond Meeting with him. The Young Pretender then aſſured Murray, 


That the French had been very ſerious in the Invaſion, which had been 
diſappointed by nothing but Wind and Weather, and other inevitable Ac- 
cidents: But, however, he had the ſtrongeſt Promiſes, both from the 


French King, and the Miniſtry, that the Scheme ſhould be put in Execu- 


tion the then next Summer, in the Year 1745. And as for himſelf, whe- 
ther it was or not, he was determined to come over, if he brought but a 
ſingle Footman with him: And though Murray repreſented to him the 
Raſhneſs and Danger of ſuch an Attempt, he was ſo fully ſatisfied of Aſ- 
ſiſtance from the Highlands, whenever he appeared in Perſon, that he 
would, in all Events, come over at that Time. | 

Murray returned to Scotland from Paric, and communicated what paſſed 
to the Earl of Traguair, Lechiel, Lord Perth, and others of the Pretender's 
Friends; and at the ſame time brought along with him ſeveral Letters 
from the Pretender's Son, but with blank Addreſſes, in order to be de- 
livered to ſuch as it ſhould be thought proper, when Murray came over; 
and they were accordingly ſoon after delivered to ſuch as it was appre- 
hended would make the beſt Uſe of them. 

The Time, however, running out, and no Preparations yet appearing 
in France for an Invaſion, the Pretender's Friends, who were acquainted 
with the Deſign, began to fear the French would deceive them ; and in 
June 1745, Murray received à Letter from the Pretcader's Son, in which, | 


— 


| 


* tl 


| 


— 


| 


would be 


he ſeems ve 
in the full Poſſeſſion of the Reward of them. 


ſon of Figure and Intereſt was neceſſary to conduct it in the Highland, 
the Priſoner was pitched upon as the moſt proper for that Purpoſe, and 


one to be Lord-Lieutenant of all the Counties North of Spey, and the 


ſt Simon Lord Lovat, 


| 


without taking Notice of any Invaſion from France, he informs Mer; 
that he was determined himfelf to come to the Northern Part of 


| immediately ; and deſired his Friends might be informed of it, "Satay 


to join him, with all the Forces they. could raiſe. He teils him 
| be the latter End of that ſame Month; and appoints the * 
where he deſigned to land, together with the Signals that were to be wn 
and taken, F h 8 
Ibis Letter was immediately communicated to the Pretender's F. 
in the North, and, amongſt the reſt, to the Noble Lord at the Bar 
unexpected a Reſolution, without mentioning any Aſſiſtanet from , 
much ſurpriſed them. They thought it, as was natural, raſh, preci — 
and dangerous, to come without Force; and therefore determined, ag 
of them, if they could not prevent his Landing, to adviſe him to rot 
and wait till he could be better prepared. About a Fortnight after * 
Pretender's Son actually arrived, and landed in the North-Weſt pa the 
Scotland, upon the 25th of Fuly, 1745. | TR 
Your Lordſhips will permit me now to make a little Stand. I hay 
Rated theſe Facts as a ſhort View of the Commencement and Progreſ 
ſeveral wicked and treaſonable Correſpondences, Plots, and 8c — 4 
contrived and carried on. from the Year 1740, for bringing over the P 
tender, by the Aſſiſtance of the Power of France. | 5 
I have hitherto, my Lords, but juſt named the Noble Priſoner at the 
Bar in the Account I have given of them; and I have avoided it on p 
poſe, that when your L.ordihips ſhould have before your Eyes, in . 
View, the general Plan of that Series of Treaſons which have ben hoy 
triving, and, in Part, executing; for ſo many Years, I might the wot 
eaſily point out to your Lordfhips, as it were in a Map, the particular 
preciſe Parts which the Noble Lord acted in them; which is what! ſhal 
now apply myſelf to. | Ae f 
And in order to do this the more clearly, and agreeable to the Evidence 
which will be produced, I ſhall be under the Neceſſity of oing beck 
to ſome yet earlier Parts of his Life; and which, my Lords, F ſhould nat 
do, if your Lordſhips would not neceſſarily, in the Courſe of the Evidence 
ſee the Priſoner himſelf taking Pains to connect the early with the 1a. 
Parts of his Life, in order to prove the Uniformity and Conſiſtency of bi 


Conduct, all —_ to, and uniting in, one great Centre, the over:urg. 


ing the Proteſtant Succeſſion, excluding or dethroning his Majeſty, and 
his Royal Father, and ſetting up the Pretender to their Throne in thei 
room, 

- So long ago as the Reign of Queen Aure, when the Nation was involve 
in a War with France, and Invaſions from thence were continually ſet on 
Foot, and it became material for the Pretender's Service to arm his Friend; 
in the Northern Part of the Iſland, the Priſoner, who had been from his 
Youth bred to War, accepted of a Commiſſion from the Pretender of: 
General Officer. It muſt be owned, that it does not appear, that the 
Priſoner made any particular Uſe of it; and the firſt Time an Opportu- 
nity did offer, when the Rebellion broke out on the Death of Queen A 
the Noble Lord at the Bar did important Services to his late Majeſty, H: 
himſelf will likewiſe admit, that he was amply rewarded for them, But 
ſoon to have repented of thoſe Services, even while he waz 


In 1719, when a Spaniſh Invaſion was undertaken in Favour of the Pu- 


tender, and Spaniſh Forces were actually landed in the North, the Prifon:r 
_— proper to engage in it; and, while the Earl of Seaforth was rai- 
ing 

Earl, with a Promiſe to join him with his Clan; but before he had actual) 


is Men to aflift in it, the Priſoner himſelf wrote a Letter to that 


done it, that Attempt was defeated. 
From that Time till the Year 1736, the Managers don't take upon 


themſelves to ſtate to your Lordſhips any Thing concerning his Conduct, 
but that general Account, which your Lordſhips will find him giving of 


himſelf in his own Letters, That he had, ever ſince he had the Ule of his 
Reaſon, been the moſt faithful and zealous Subject to the Perſon and In- 
tereſt of the Pretender. | - 

But in that Year, when one Roy Stewart, who had eſcaped out of Pl 
ſon, to which he had been committed for High-Treaſon, and been after- 
wards harboured in the Priſoner's Houſe, then High Sheriff of the County 
where he had been impriſoned, was going to the Pretender to Rome, the 
Noble Lord ſent by him an Aſſurance to the Pretender of his conſtant Fi- 
delity even to Death; and deſired a Commiſſion from him to be Lieu- 
tenant-General of the Highlands, and to have a Patent of Dukedom, 
which he had before ſolicited, expedited, and which he claimed as a Mu- 


ter of Right for the Services he had done that Cauſe. 


In the Year 1740, when an Invaſion was projected, the Noble Lord 
was not only one of thoſe that ſigned the Aſſociation, and correſpoaded 


with the Perſons that negotiated it beyond Sea, but himſelf propoſed i, 
and ſeems to have been the original Projector. 


In the Year 1743, when the Invaſion was actually reſolved, and a pe. 


accepted two Commiſſions from the Pretender at Rome in December 1745 


other to make him a Lieutenant-General. He likewiſe, abeut the ſame 
time, obtained the Patent, which he had been long ſoliciting, for ce 
ing him Duke of Fraſer. ; 
And though the Diſappointment of that Expedition prevented his im- 
mediate Uſe of thoſe Powers, they did not lie idly by as a private On 
ment to his Perſon, and to gratify his Vanity only: They were made uſe o 
by him to propagate the Principles of Treaſon and Rebellion; to ſow tht 
Seeds of Diſloyalty to his preſent Majeſty and his Government; to diſ- 
cipline his Dependents in the Service of the Pretender, and make them 
ready, whenever his Maſter's Projects were ripe for Execution. 

He was, as your Lordſhips will ſee him expreſſing himſelf in his L*t- 
ters, always the moſt zealous and active Partiſan that the Pretender Þ 
in thoſe Parts. He was, in his own Words, the Life and Spirit of the 
Pretender's Affairs in that Country: He made it, as he ſays, his ſole Bo- 
ſineſs to keep up the Hearts of his King's Friends, though it was doll 
hs Fat” troubleſome, and expenſive ; and appeals for the Truth of 1 
to the Knowledge of all the Gentlemen in the Pretender's Intereſt —_ 
I - 0I 
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Noth. He did, as he expreſſes himſelf in another Letter, more Service 
to the Pretender's Cauſe, than any one of his Rank in Britain. 
He conſtantly made it his Buſineſs, as he ſays in another; to promote 
is Maſter's Intereſt, and to engage faithful Subj to him ; ſo that he 
had done, as he expreſſes in a ſtil! higher Strain o Language; more againſt 

his Government than would hang fifty Lords, and forfeit fifty Eſtates. 

I have now pointed out to your Lordſhips the particular Share the 
Noble Lord will appear to have had in the Steps towards the late Rebel- 
lion; in which you muſt have obſerved him to be a moſt active Friend to 
it: 1 ſhall now open to your Lordſhips a State of the FaQs that affect the 
Priſoner, ſince the Young Pretender's Landing, which was, as I mentioned, 

the 28th of Zuly 1745. | | . 

Notice was immediately ſent of it to the Chiefs of the Clans known to 
be in his Intereſt; and the Priſoner at the Bar was one of the firſt to 
whom it was communicated. The Conſpirators, who expected an At- 
tempt at the Head of a French Army, were ſurpriſed at his coming in a 
ſingle Ship, without Soldiers, and without any material Friends, or even 
many. Servants accompanying him ; and were at firſt ſhocked at the Dan- 
ger of a Deſign ſo prematurely executed. However, ſome of the Clans 
came in ſoon; and the Priſoner at the Bar ſeems to have early determin- 
ed to have done ſo too, not indeed at firſt in Perſon, which he excuſed 
from his Age, and ſuppoſed Infirmities, but by ſending his Son, at the 
Head of his Clan. | 

For that Purpoſe, he directed the Maſter of Lovat his Son, who was 
then at, or but juſt come from, the Univerſity of St. Andrews, to get 
ready : He likewiſe directed the Inferior Heads of the Clan of Fraſers to 
ſend in Lifts of their Numbers and Names; with ſevere Threats on ſuch 
as neglected, or gave him correct ones. 

He ordered the Arms which he had in his Houſe to be cleaned and 
mended, Bell-'Tents and Camp-Colours to be made, and the Arms of the 
Fraſers Family to be painted on them : He appointed his Son the Colo- 
nel, and directed his Tenants and Dependents to follow him, exhorted 
them to be true to the Pretender's Cauſe, and encouraged them with an 
Aſſurance of Succeſs. 

The Men were brought together, and twice rendezvouſed ; Officers were 
appointed, who were entertained in his Houſe and at his Table; where 
he uſed to call the Pretender's Son by the Name of Royal Prince, and 
Prince Regent, and drank to his Succeſs. He ordered the Pretender's 
Declaration to be read; and when the Perſon whom he had commanded 
to do it, declined it, he declared it was High-T'reaſon to refuſe it. He 
provided the Men with Arms, Meal, Proviſions, and Money; ſent for 
Ribbands to make white Cockades for them; and had Taylors and other 
Workmen in his Houſe, to make them Caps, Bonnets, and Brogues. 
He went ſtill further; and, as ſome of his Dependents were unwilling to 
engage, he ordered the Firy Croſs, as it is called, to be ſent about his 
Country to force them. This is the laſt and moſt extreme cuſtomary, 
though illegal and cruel Sort of Proceſs, if I may ſo call it, that the 
H gbland Chiefs uſe, to compel their Dependents te perform their arbi- 


Me 


his 7722 K Forces, and the Arrival of the Dutch 18 which he 
did, in order to prevent the Priſoner's going on with his Engagements: 
But the Priſoner told him, it was now too late to go back; and forbid 
him to mention any thing to his Son againſt it. He beſides told him, 
| That he had put his Name down as a Captain-Lieutenant in his Son's 
Company, and ever after called him by that Title. ; 
- His Dilatorineſs, however, had made fome of the Pretender's Friends 
uneaſy, and apprehenſive that he was playing a double Game; and as 
they thought it would be of great Service to their Cauſe, if the noble Pri- 
ſoner would make a public Avowal of his taking Part with them, applied 
to him for that Purpoſe ; and told him that a great deal depended upon his 
throwing aſide the Maſk : Upon which he pulled off his Hat, and threw 
it on the Ground, ſaying, There it is then. ö 

In the Month of Vevember he ſent a Letter to the Pretender's Son, to 
aſſure him of his Fidelity; and about the ſame time, two others to Lochie!, 
and Murray the Secretary, both of them to the ſame Effect. | 

Though the two firſt of theſe Letters appear by the Dates to have been 
wrote in N:wember, and the latter probably at the ſame time, yet as the 
Rebels were then going into England, they don't ſeem to have been ſent 
till their Return. The Priſoner, in the mean time, went on with raiſing 
his Men, till it was univerſally known' in that Country, that the Maſter 
of Lovat was to go at the Head of them, and join the Rebels, 

My Lord Loudon, and the Preſident of the Seſſion, were then at Jnver- 
neſs, collecting a Body of Men to oppoſe them; and were then ſuperior 
to the Rebels in thoſe Parts. The Priſoner well knew, that the Deſign 
of the Maſter of Levat's joining the Rebels could not be unknown to 
them; and that they muſt ſuſpeR, at leaſt, that he himſelf was at the 
Bottom of it. This made him afraid for his own Perſon, as ſoon as his 
Son began to march. "Theſe Apprehenſions made him ſuſpend the Time 
of their March, til] he could be better informed of the Meaſures the Lord 
Leudon, and the Preſident, wouid take in that Event, with reſpe& to him- 
ſelf: And therefore, after he had once ordered them to march, and thoſe 
of his Country of Firth had actually begun it, and proceeded as far as 
S$trathannan, in the Way to Perth, which the Rebels were then in Poſ- 
ſeſſion of, his Courage began to fail, and he ſent Orders for their Return; 
which they immediately * e Twenty: And he thought 
it more prudent, before they ſinally marched, to ſend Hugh e to In- 
verneſs, to ſound the Inclinations of Lord Loudon, and the Preſident ; and 
to repreſent to them, That the intended March of his Son was againſt his 
Inclinations, and contrary to his Commands; that his Son was obſtinate 
and diſobedient z and that it would be unjuſt that a Father ſhould ſuffer 
for an undutiful Child. ; 

The Lord Loudan, and Prefident, took it to be, as it really was, a Pre- 
tence only, and the Effect of that double Part which the Priſoner was 
acting, till he thought it worth his while to throw off the Maſk in reality. 


| They knew that a young Man of Nineteen Years old, that had lived at 


the Univerſity, and but juſt come home, could have no Power over his 
Father's Tenants and Dependents, but juſt ſo far as his Father gave it 


trary Commands; and is a general publick Nenunciation of Plunder, | him ; and that the Priſoner was himſelf the moſt abſolute Superior in all 


Fire, and Sword, on all that do not obey ; and ſeveral were actually for- 
ced into the Rebellion, by taking away their Plaids, Beds, and Cattle; 
and turning their Wives and Children out of Doors. 

While he was uſing Threats to ſome, he tempted others, by the Pro- 
miſes of Rewards to their Wives, and Commiſſions to themſelves. 

Soon after the laft Rendezvous of the Men, the Earl of Cromertie's 
Clan marched near the Priſoner's Houſe, in their Way to the Pretender's 
Son: The Earl, his Son, and ſome of the Officers called at the Houſe, 
where they were entertained as Friends: And the Priſoner told the Earl, 
that his Clan ſhould follow ſoon after, laying the Blame at the ſame time 
upon his Son, the Maſter of Lovat, that they were not yet ready. : 

The Priſoner, however, did not think fit, as yet, either by himſelf, or 
his Son, actually to join the Pretender. The Rebels were now but be- 
ginning to march Southward ; the King's Troops were endeavouring to 
intercept them ; and till they met, the Event, he thought, might be doubt- 
ful. The Rebels, however, eſcaped them; and upon the 17th of Sep- 
tember, got Poſſeſſion of the Capital of that Part of the united Kingdom; 
and in a few. Days afterwards, the unfortunate Battle of Pre/t»1-Pans 
ſeemed, in the Ge of thoſe deluded People, to turn the Scale in 
their Favour. | | | 

At that Time, one Hugh Fraſer, who had about a Year before been 
Secretary to the Priſoner, was at Edinburgh, where William Fraſer, a Re- 
lation of the Noble Priſoner's, happened then likewiſe to be: They had 
both heard of his Deſign of ſending the Maſter of Levat into the Rebel- 
lion, and both were deſirous of preventing it: For which Purpoſe Wil- 
lam Fraſer thought of an Expedient for getting the Maſter of Lovat out 
of the Way, by ſending him to Holland to compleat his Education; the 
Expence of which he was willing to be at. With this Meſſage Hugh 
Fraſer went to the Priſoner, and made him the Offer. My Lord Lovat 
at hiſt ſeemed to yield to it; but at laſt told him, he was too far engaged; 
and was reſolved, that the Maſter ſhould go with his Clan to the Young 

retender, 

The Priſoner had early Notice of the Battle of Pre/ton- Pans, and Bar- 
r1/aale, one of the Heads of the Rebellion, came to his Houſe, and told 
him, he was going to raiſe more of the Highlanders for the Service. This 
Battle ſeems to have determined his Reſolution ; and when Hrugh Fraſer 
was to return to Edinburgb, he charged him with a verbal Meſſage to 
the Pretender's Son, to inform him, That his Age and Infirmities would not 
permit him to travel; and therefore hoped he thould be excuſed attending 
him in Perſon ; but that he would ſend his Son, at the Head of his Clan, 
which would be a much greater Mark of his Loyalty. And the Meſſage 
was delivered accordingly. ; 

The Rebels continued at Edinburgh till the 3iſt of October, when they 
vere beginning their March towards England; but the Priſoner's Son not 
having yet joined them, it was thought neceſlary, that Jahn Murray of 
£roughton, the Young Pretender's Secretary, ſhould write to the Priſoner 
io hatten his Men, and meet them at Carliſie. The Letter was wrote, 
«ud ſent, and ſoon after delivered by Hugh Fraſer, who at the ſame time 
TIE to him the bad Condition of the Rebel Army, the State of 

"UL, IX, ; | 
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the Highlands : They therefore gave Hugh Fraſer to underſtand, there 
could be no Safety for the Father, while the Son was in open Rebellion. 

Hugh Fraſer returned with this Anſwer to the Priſoner, and delivered 
at the ſame time a Letter from the Preſident to the ſame Effect. About 
the ſame time News came, that Lord John Drummond, with French Troops, 
was landed; which ſeems to have determined the Priſoner's Reſolution : 
And he told Hugh Fraſer, that the Threats of the Lord Preſident were 
but a Bugbear ; and —— gave the Maſter of Lovat his final Or- 
ders to march ; which he inſtantly obeyed, and marched accordin ly: And 
Lord Loudon, and Lord Preſident, found Means ſoon after to 2 the 
Priſoner's Perſon, who was carried a Priſoner to Inver nes; from whence, 
however, he ſoon after made his Eſcape. 

The Maſter of Levat was now got to Perth, at the Head of the Clan of 
Fraſers, whither Hugh Fraſer attended him, as his Captain-Lieutenant ; 
and upon Notice from the Pretender's Son, who was then come as far 
as Glaſgow, in his Return from England, was ſent thither by the Maſter 
of Lovat for a Supply of Arms. Hugh Fraſer, on his Return from Gla/- 
gow, was charged by Murray, the Pretender's Secretary, with a Packet, 
in which were incloſed three Letters, one from the Pretender's Son to 
the Priſoner, referring to a ſecond, incloſed from Murray, Lochi-l, and 
Clunie, to him likewiſe; and a Third to the Maſter of Lovat. There 
were alſo three Commiſſions incloſed, two of which were dated at Rome, 
23d December 1743, from the Pretender himſelf; one of which was, to 
make the Priſoner Lord Lieutenant of all the Countries North of Spey, 
and the other, to make him a Lizutenant-General. IH bo | 

The Rebels, as ſoon as they had collected all their Parties together, 
marched towards /nver His Royal Highneſs the Duke of Cumberland 
followed them, as faſt as the Seaſon of the Year and the Nature of the Coun- 
try would permit, till he came up with them, and obtained that ſignal-and 
compleat Victory, at the Battle of Culloden, upon the 16th of April 17463 
when all the Noble Lord's Schemes of Grandeur and Power, and for a 
new Revolution, were put an End to at once. 

I am now come, my Lords, to that Jaſt Period of Time, from the Bat- 
tle of Culleden, The Priſoner was waiting, not very far off, the Event of 
that important Day. The Night after, the Pretender's Son came to 
Gortuleg, where the Priſoner then was, and had an Interview with him. 
The Noble Lord did not even then diſavow his Cauſe, but received him 
as his Prince; excuſed his not joining him in Perſon ; and after the ten- 
dereſt Embraces, parted from him, as a faithful Subject to his Royal 
Maſter. | 

The Priſoner, as well as thoſe who had been in open Arms, was now 
obliged to fly. He knew his Guilt was the ſame; and therefore deſerved 
the ſame Treatment. The Rebel Army, and their Chiefs that eſcaped from 
the Battle, were now diſperſed ; but ſome Correſpondence among them was 
kept up; and upon the 15th of May a Meeting was had, at a Place called 
Mortleg, where there were preſent the Priſoner, Lochiel, his Brother Dr. 
Cameron, Murray the Secretary, and ſeveral others. The Fnd of the 


| 


Meeting was, to conſider what was proper to be done for their common 


Safety. 
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(* 63 d Lovat, 
149t 6 ar bun en T9110 8 CCC elne oe ee My 
The, noble [Priſoner met them himſelf, not as an innocent Perſon, about him, to foreſee, weigh and balance all Conſequenoes to his Country | 
to adviſe them to lay down their Arms, confeſs their: uilt, and beg | himſelf, and his Famil chosen 
for Mercy; not as a neutral Perſon, if Ray's in the Cauſe of our the Side be o eta 1 | . 
King, Religion, Liberty, and this happy Eſtabliſhment, can be attended | | Of. this Sort of Letters there will be many produced to your Lordſhips, 
with-a leſs ree of Guilt z but as one involved in the ſame common 
Crime and Calamity, as a Chief whoſe Age and Experience intitled him vember 1745. 
to the Lead; and he took it. He adviſed them to raiſe a ſufficient Num- 
ber of Men to defend themſelves againſt the King's Troops, till they | WF 
could make Terms for themſelves; and, after computing what each of wo. others were written, about the ſame Time, to Mr. Murray the 
thoſe preſent were capable of procuring, he propoſed the Number of | 
3500, of which each was to raiſe a certain Proportion: And ke himſelf. | .. 
. propoſed, That his Son ſhould raiſe 4004 and deſired Lochzel, as he himſelf 
had not been in Arms, to anſwer for his $en. - Lechiel did ſo; and all the 
Company agreed to the Propoſal ; and there having been then lately come 
from France, 35,000 Lowidors, it was likewiſe agreed, That each ſhould 
have Ten Days Pay for their Men out of it; which was immediately 
diſtributed; and the Shere of the Maſter of Lovat was paid to the Pri- 
ſoner's Servant. In Conſequence of this, about 400 Men, in the Whole, 
only were raiſed. But the Rebels made no Stand afterwards, IE | 
The Maſter. of Lovat had afterwards a Meeting with his Father at Kil- 
b2gie, when the Maiter propoſed to ſurrender to his Majeſty but the Priſoner 
ditſuaded him from it, and refleted upon his Son as a Perſon of mean Spirit 
to think of ſo diſhonourable an Action; and determined to fly himſelf, but | 
with a Guard of about Twenty Soldiers, whom he took into Pay for his De- 
bs. fence. | However, he was purſued and taken by a Party ſent by the Duke, 
= under the Command of Captain Fergu/on, who treated him with great Huma- by TO 
—_ nity. During the Time of his being in his may they had frequent Con- |, The Letter to Lochiel complains greatly of the Treachery, as he calls 
verſations together concerning the Rebellion. e was aſked by the Cap- f it, of an Honourable Perſon, in engaging on his Majeſty's Side, and of 
the Miſchief his Conduct had done to the Cauſe ; and magnifies his own 
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tain; How he could act as he had done, after all the Favours he had re- 


4 


—_ ceived from the Government ? He anſwered, It was not againſt the King, | Clan and Services to the Pretender. TN 
= but the Miniſtry, he had ated ; that they had taken away his Company : His Letters to his Son open the Secrets of his Heart; acquaint him 
= And when he was told, It was a bad Revenge to endanger his own Life | with the Aſſociation he had formerly ſigned to venture his Liz and For- 
* and Fortune; his Anſwer was, Who could have mn but that they, | tune to reſtore the Pretender informs him of the promiſed Aſſiſtance of 
"IM meaning the Rebels, would have carried all before them And that, if the | France, the Commiſſion from the Pretender to make him General of the 
1 Voung Pretender would have taken his Advice, he might have laughed at | Highlands, the more favourite Patent for a Dukedom ; and ſets them all 
3 the King's Forces; and none but a mad Fool would have fought that | in a Light that would render him, as he ſays, a Monſter of Ingratitude, if 1 
aq Day; that they might have gone into the Mountains, and lived on Butter | he was not attached to the Pretender more than ever. * 
4 wh Cheeſe, and given the Deke Twelve Months Work: Beſides, that The. reſt of his Letters are written in the ſame Strain, and founded of t 
1 der e Ae of Aſſiſtance and Money from France. upon the ſame Principles of Treaſon and Rebellion. 4 
Y he Priſoner was afterwards brought before Sir Everard Faikener, He | The Letters written to the Priſoner are, one from the Pretender's Son ay 
'Z did not think then of denying his Treaſon : On the contrary, gave the | himſelf, referring to another written to him by Lochiel, Murray and Clunie; bs 4 
a ſame Account of the Motive to it, which he had done to Captain Fergu- | and one from the Priſoner's own Son. vs 
3 fon; but with this Addition, That he reſented the Loſs of his Independant | | The two former were written by way of Acknowledgment for his Ser- N > 
3 Company ſo much, that if Koul: Kan had come, he ſhould have been | vices, and to engage him in an open perſonal Appearance on that Side, 4 
4 for him. He talked much of the King's Mercy, of the former Services he | as the beſt Means to ſecure the Succeſs of their Cauſe ; and will ſhew the — 4 
1 had done to his Royal Family; and that he could ſtill do greater than Pretender's Son's Employment of thoſe Perſons, with whom the Priſo- f 
1 Twenty ſuch old Heads as his were worth. However, concluded with | ner ROOT ee nch 
3 the following Paſſage out of Virgil, The Son's Letter is Part of a Correſpondence with the Father upon the pi 
4 | Subject of the Rebellion, and was the Occaſion of the Letters beforc- by 
3 p Ml. utrumque paratus, mentioned to have been written by him. the | 
3 | eu ver fart dolos, ſeu certæ occumbere merti. My Lords, I have now done with that general View of the Evidence, ys 
1 I have now, my Lords, gone through thoſe Three Periods of Time, which I propoſed to give your Lordfhigs. I would not anticipate what 1070 
4 which I propoſed ; in which your Lordſhips have obſerved many Things the noble Lord may ſay by way of Defence; but as the Evidence, on the Ei. 
4 of great Moment to the preſent Cauſe, The Managers have, with the Part of the Commons, will neceſſarily mention One Sort of Defence, 15 
1 greateſt Care, endeavoured, amongſt that great Extent of Evidence which which the Priſoner formerly made uſe of, when he apprehended his Perſon * f 
has come to their Knowledge, to diſcover the Truth; and I have, with in immediate Danger from the Preſident and Lord Londen, on account Te 
1 the utmoſt Fidelity, ſtated to your Lordſhips no Fact, but what I take to of the Fraſers riſing to join the Pretender; all th 
| be ſo. I know, my Lords, how unjuſt it would be to endeavour to miſ- I can't help juſt raking notice of it here. His Pretence to them was, bliſhc 
| lead your Lordſhips : I know how idle and fruitleſs it would be to attempt | That his Clan was raiſed by his Son alone, without his Direction, and Cri 
| it. | againſt his Command ; and that the whole Conduct of the Clan of Fraſer 7 8 | 
q I have likewiſe endeavoured to throw all the Facts together in ſuch an Was an Act of Diſobedience in his Son to him, as well as of Treaſon to be af 
Y Order that they may ſerve to give Light to each other, and eaſe your His Majeſty ; and that it would be hard, that a peaccable Father ſhould Th 
# Lordſhips in the Attention you will give to the Evidence that will prove de anſwerable for the Guilt of his Son. 10 
Y them. If this ſhould be any Part of the noble Lord's preſent Defence, I ſhall 45 
4 I ſhall now, therefore, endeavour to give your Lordſhips a ſhort View | obviate it only fo far, as to obſerve to hap Lordſhips, That it is as fal ik 
A of that Evidence. It will be of Two Sorts, Parol, and written Evidence, | s it is unnatural, and will appear to ſo, not only by the Parol Evi- > = 
4 The former will conſiſt of a great Number of Witneſſes, concurring in the | dence we ſhall produce, but by every one almoſt of the Priſoner's own 2 
4 Account of the ſecret Preparations towards the Rebellion, the Steps taken Letters, in which he takes to himſelf the whole Merit of his Son's Ser- came 1 
3 in it; and many, in charging the noble Lord as the principal Actor in | Vice and values himſelf to the Young Pretender, according to the Streng Th, 
'Y both. What they ſay, will be ſupported, confirmed, and illuftrated, by | and, Zeal of his Clan. | ftion 
3 the written Eridonoe: What remains, my Lords, is only to make a few Obſervations, tending * Tata 
* As to the Firſt Sort, it will be tedious and unneceſſary for me to give to ſhew, how the Facts and the Evidence I have been ſtating will main- and * 
* your Lordſhips a Detail of the Names and Characters of each Witneſs, or | tain the particular Charges, which the Commons have undertaken to kind; 
"I the particular Facts they ſpeak to. It will be ſufficient to ſay in general, make good : For which Purpoſe it will be neceſſary very ſhortly to point in the 
bo that I don't know of one Circumſtance that I have opened, which will | out the preciſe Nature of the Charge itſelf. throw | 
2 not be fully proved by ſome or other of them; that ſome of the Witneſſes | It contains Three Species of Treaſon ; Compaſſing the Death of his extenſi 
* were principal Actors in the Steps leading to the Rebellion, as well as in Majeſty :—Levying War againſt him within the Realm: — And Correl- Contri: 
. the proſecuting of it; that ſome have been long acquainted with the Pri- pending with the Pretender's Son, and his Agents. As t 
IJ ſoner, ſeen his Life and Converſation, and had, from his own Mouth, the | As to the Firſt of theſe : The Wiſdom of this Conſtitution, foreſeeing to preji 
£4 Truth of many of the Facts that preceded their own Time; and have at- that the general Happineſs muſt be moſt intimately connected with the aht 1 
UH tended his Perſon, and been Eye and Ear-witneſſes of many others; Safety of that Royal Perſon, and providing againſt the remoteſt Dange's grcatefl 
#K that others of the Witneſſes have heard and received his Commands, felt | to Which it may be expoſed, has made Nhe very Imagination of the Heat, Wl <.,, © 
* the Weight of his Power, or been employed by him in divers of thoſe when directed to its Deſtruction, an Act of Treaſon : But as the Intent, 3 
[ 1 inet Taree Whorienk he: in od arge d; that all have had full Op- by itſelf alone, can be known to none but the great Searcher of Hearty be enab 
; portunitics of knowing the Facts to which they will be called; and none | it has, with equal Prudence and Juſtice, provided, that this Imagination Wl fr ma 
5 have any Imputation on their Characters, but that of having ſome of muſt be diſcovered by ſome external Act, which, in the ordinary Language raitor 
| them been Accomplices in the ſame Treaſon. of the Law, is called an Overt Act. lately a1 
The written Evidence which the Managers have been able to celle& | The Commons have purſued, in their Impeachment, the Law in bota Bl 4,1 2 
and produce, conſiſts of Letters from and to the noble Lord. The former teſpects. They have charged the Priſoner with that traitorous Imagins 5 
are of the Hand-writing of Revert Fraſer, one of his Secretaries, dictated | tion; and they have ſtated many Facts that manifeſt it, ſuch as, by e WI under tt 
and figned originally by himſelf, though the Signatures of ſome appear eſtabliſhed Rules of Law, have, in all Times, been held ſufficient. wileſt C 
———_————— | The Overt Acts, particularly charged, are, His entering into an own na 
They were all written during the Rebellion, not at the Beginning, | ciation to raiſe a War and Rebellion againſt his Majeſty, by the Aſif them all 
when the Priſoner, ſurpriſed by the ſudden Appearance of the Son of him, ance of French Troops; his Correſponding with a Pretender to his Mz ererlaſti; 
whom he had formerly called his King, might be drawn into Expreſſions jeſty's Crown; His obtaining two Commiſſions from the Pretender, c efectua! 
of Affection and Zeal beyond his real Meaning, but after the Rebellion to be General of the Higblandt, and the other a Lieutenant-Grneral a vigilan 
was grown to a great Height, and the noble Lord had full Time to look | his Forces; his ſending a treaſonable Letter to the Pretender's * tempt 
I * 


not 


.» Fxpreffions and Aſſurances of that Fidelity and Loyalty to his 
1 ich was due to his Majeſty alone; Gs ending man other 
treaſonable Letters to his Fellow-Subjects,' to engage and perſuade them 
10 join and continue in that Rebellion, which, was then begun and 

in the Northern Parts of this Kingdom 3 his aſſiſting the Pretender's 
Son with au and ſending his own Son, with his Clan, into the Service 

the Pretender. | | | „ 

, Lordſhips will be beforehand with me, in diſtributing the various 
Matter I have before opened, to theſe ſeveral Heads : I would only ob- 
+. that, beſides the Evidence ariſing from the Witneſſes; which will 
r in Perſon at your Lordſhips Bar, the Priſoner's own Letters are 
only ſpecial Overt Acts of Treaſon themſelves, but will be the cleareſt 

Proof of the moſt material of the others. | 

When the Priſoner, in the Fulneſs of his Heart, opens himſelf to a 
Son, whoſe Parts and Proficiency were his own Pride, upon a Subject 
che moſt of all intereſting to both, to the future as well as preſent Hap- 
pineſs of bie Family, its Honours and Eftate, LAVA Lordſhips can have 
no poſſible Doubt of the Reality of that Aſſociation, thoſe Honours, 
thoſe Truſts, and that Attachment to the Pretender; on which he builds 
and communicates the Reſolution he had then taken. 

When he writes to the Pretender's Son himſelf, then in the Capital of 
one Part of the United Kingdom, at the Head of an Army of Rebels, 
acting the Part of Royalty, and ſubduing his Majeſty's faithful Subjects, 
to hoaſt of his former, and promiſing him future Loyalty, your Lord- 
ſuips mult ſee, in the cleareſt Manner, what Side he had choſen, and 
whoſe Liſe and Throne he was ſtriking at. 

As to the Treaſon of lebylng War, the Priſoner ſeems to have ee be 
that nothing but an open perſonal * in Arms would bring him 
within that Sort of Guilt; and, in Fact, whether out of greater Caution 
on that account, or from peculiar Views of Management with the Pre- 
tender, or more proven from both, he ſeems ſtudiouſly to have avoided 
that particular preciſe Mark of Treaſon. But the Law, which, in Words, 
though not in Puniſhment, diſtinguiſhes, in ſome Sorts of Crimes, be- 
tween Principals and Acceſſaries, makes no ſuch Diſtinction in this of 
the higheſt Nature; they are both, in Treaſon, equally criminal ; and 
the various Acts of Encouragement, Perſuaſion, and Aſſiſtance, given 
and done by him, to thoſe who were perſonally engaged, do, in the Eye 
of the Law, as indeed they do in Reaſon, make their Guilt his own, 

The laſt Species of Treaſon charged, is founded on the Breach of a 
late Act, made in the 17th Year of his Majeſty, on occaſion of the In- 
vaſion attempted from Dunkirk in that Year, in Favour of the Pretender, 
and accompanied by his eldeſt Son: This Act extends the "Treaſon made 
by the Act of the 13th of King William, of correſponding with the 
Pretender the Father, and his Agents, to a Correſpondence with his Sons, 
and their Agents, a 

The Proof of this Treaſon will be manifeſt to 3 Lordſhips, both 
from the written and parol Evidence. The ſame Letters, which afford 
ſuch concluſive Proof of the other Treaſons, are direct and immediate 
Proofs of this; beſides the perſonal Interview between the Priſoner and 
the Pretender's Son, and the many more perſonal Correſpondencies with 
the Pretender's Servants and Officers, Ds 

I have now, my Lords, finiſhed all that I propoſed to lay before your 
Lordſhips. The great Variety of Matter muſt be my Excuſe for the 
Length of it. 

Lam not under any Apprehenſion, that the Evidence will be inſuffi- 
cient to convince your Lordſhips of the Juſtice of the Proſecution, I am 
more afraid, leſt your Lordſhips, and the World, ſhould inquire, Why 
all this Load of Evidence? when one of thoſe many Facts, fully efta- 
bliſned, would be enough to convict the noble Lord of this higheſt of 
Crimes, and draw down upon him, from your Lordſhips, that heavieſt 
of Sentences, which is. the Conſequence of it. If that Queſtion ſhould 
be aſked, the Anſwer I would give to it ſhould be ſhortly this : 

The Managers did not think it conſiſtent with their Duty to the Com- 
mons of Great Britain, whoſe Commands they are to execute; that Re- 

d they owe to your Lordſhips, at whoſe Bar they are to execute thoſe 
Ems» nor to the People of Great Britain, whom the Commons 
repreſent, and who are greatly intereſted in the Event of this Impeach- 
ment; to ſuppreſs any Part of that Evidence, extenſtve as it is, which 
came to their Knowledge, material to the Priſoner's Cauſe, 

The Commons have thought this a Matter worthy their own Interpo- 
ſition, and therefore have taken it into their own Hands, not to deprive 
the noble Lord of any legal Defence: The Candour of the Commons, 
and your Lordſhips Juſtice, will ſecure him againſt any Danger of that 
kind ; not becauſe they wanted that Evidence, which would be ſufficient 
in the ordinary Courts of Juſtice ; for far would it be from them to 
throw their Weight into the Scale of Evidence ; but becauſe of the wide 
extenſive Part the Priſoner has had in this great Scene of Treaſon, as its 
Contriver, Promoter, and Finiſher, ſo far as Providence ſuffered it to go. 

As to your Lordſhips, the Managers did not think it becoming them 
to prejudge your Opinion, or deprive your Lordſhips of that full Day- 
lizkt in which the Crimes of this Lord appeared to them, and of that 
greateſt of all Satisfactions, which every Judge would wiſh to have, in 
every Cauſe, of being certainly right in the Sentence he is to pronounce. 

As to the People ingeneral, it is of no ſmall] Moment, that they ſhould 
de enabled to behold, in one View, the pernicious Schemes that have, 
for many Years, been concerting between Rome, France, and unnatural 

raitors at Home, that they might ſee a Rebellion, which they have fo 
lately and ſeverely felt, traced, in ſome meaſure, to its Source; and be | 
fully convinced, that, whilſt they are themſelves enjoying, at their Eaſe, 
ind too often aſleep, their Religion, their Liberties, and their Properties, 
under the Protection of the beſt of Princes, and the Influence of the 
wiſeſt Conſtitution, they have Enemies both abroad, and within their 
own native Country, who are conſtantly awake for the Subverſion of 
them all; and learn this certain Truth, which ſhould be imprinted, in | 
trerlaſting Characters, on the Mind of every Briton ; That there is no | 
fffectual Security againſt thoſe determined and perpetual Enemies, but in 
2 vigilant and firm Union of honeſt Men; and be perſuaded, that every | 
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right; is, that, by reaſon of your Age and 
examine the Witneſſes yourſelf ; but pray, that either your Counſel or 
Sollicitors might have Liberty to croſs-examine the Witneſſes againſt you, 
and to examine your own Witneſſes. It is my Duty to acquaint your 
Lordſhip with what is the known and clear Law in theſe Caſes ; and i 
acquaint your Lordſhip with it, in what I mentioned to you at firſt, that, 
by the Order of this Houſe, you had Counſe! and Sollicitors aſſigned 
you, who had Liberty to afliſt you in all Matters of Law that might 
ariſe in the Courſe of your Trial; but that, by the known Rules of 
Law in Proceedings of this Kind, they have not Liberty to aſſiſt you in 
Matters of Fact, or in the Examination of Witnefles. As to taking 
Notes, I have obſerved, that one of your Sollicitors has, during the Time 
that the Managers'for the Houſe of Commons have been ſpeaking, taken 
Notes; and that has been allowed. 

Lord Lovat, My Lords, It is impoſſible for me then to make any De- 
fence, by reaſon of my Inſirmities. 
came up to your Lordſhips Bar at the Hazard of my Life; I fainted away 
ſeveral times, I got up ſo early; | was up by Four o'Clock this Morn- 
ing; and | am fo weak, that, if I am deprived of the Aſliſtance I aſk 
for, your Lordſhips may do as you pleaſe; and it is impoſſible for me to 
make any Defence at all, if you do not allow my Counſel or Sollicitors 
to examine the Witneſles, 


ir JOHN STRANGE. 


= LAG Hs | | 
THE Managers do not think it neceſſary to take up ariy more of your 


Lordſhips Time, by way of general Opening of this Caſe; but propoſe 
to go directly to their Evidence: And the firſt Witneſs we delire may be 
called; is Robert Chevis, of Murtoun, Eſq. a near Neighbour of the im- 
peached Lord, but one at a very great Diſtance from his Way of Think- 
* * Acting. | 


ord. Lovat. My Lords, 1 have not had the Uſe of my Limbs theſe 


Three Years : I cannot ſee, I cannot hear; and I beg, if your Lord- 
ſhips have a mind I ſhould have any Chance for my Life, that you will 
allow either my Counſel or Sollicitors to examine my Witneſſes, and to 
croſs-examine thoſe produced on behalf of the Crown, and to take Notes. 


Lord High Steward, What your Lordſhip —_— I underſtand you 
nfirmities, you cannot 


I do not ſee; 1 do not hear; I 


I will therefore ſubmit myſelf to the Lords. 
L. H. S. Gentlemen of the Houſe of Commons, You have heard 


what has been aſked by my Lord Lovat, with his Reaſons for it: Have 
you any thing to offer on that Head ? 


Sir V. Yonge. My Lords, It has been determined by your Lordſhips, 


That the Priſoner at the Bar cannot, in this Caſe, be allowed Counſel 
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to aſſiſt him, except in Matters of Law: And, as that is known to be 
Part of the Law of the Land, whatever Inclination the Managers may 
have to indulge the noble Lord at the Bar, it is not in our Power to de- 
part from the Law of the Land, We therefore hope your Lordſhips will 
excuſe us in not conſenting to what is contrary to the Law of the Land, 
We cannot do any thing of this kind without repairing to our own Houle, 


'The Witneſs being produced. 
Lord Lovat. My Lords, I object to this Witneſs being examined, be- 


cauſe he is a Tenant of mine; and [ am informed, that my 'Fenant 
cannot be Evidence againſt me, | 


L. H. S. My Lord Lovat, There is no Rule of Law for that in 


England. 


Lord Lovat. My Lords, I am told, that there is an Act of Parliament, 


that no Vaſſal, Lackſman, or Tenant, ſhall be a Witneſs againſt his Lord. 


L. H. S. Your Lordſhip will pleaſe to name that Act of Parliament, 
Lord Levat. My Lord, I am told it is in the Firſt Year of King 


Ge:rge the Firſt, Cap. 19. 


Then the Clerk, by Direction of the Lord High Steyrard, read the 
Title of the Act of Parliament paſſed in the Firſt Year of his late 
Majeity King George the Firſt, intituled, 

« An Act for Encouraging all Superiors, Vaſſals, Landlords, and Te- 

nants, in Scotland, who do and ſhall continue in their Duty and 

Loyalty to his Majeſty King George; and for Diſcouraging all Su- 

periors, Vaſſals, and Landlords, and Tenants, there, who have been, 

or thall be, guilty of rebejlious Practices againſt his ſaid Majeſty ; and 
for making void all fraudulent Entails, Tailzies, and Conveyances, 
made there, for barring or excluding the Effects of Forfeiturcs, that 
may have been, or ſhall be, incurred there on any ſuch Account; 
as alſo for calling any ſuſpected Perſon or Perſons, whoſe Eſtates or 
principal Reſidence are in Scotland, to appear at Edinburgh, or where 
it ſhall be judged expedient, to find Bail for their good Behaviour, 
and for the better diſarming diſaffected Perſons in Scatland.“ 

| And alſo the Firſt Section, whereby it is Enacted, 

«© That if any of his Majeſty's Subjects of Great Britain, having 

Lands or Tenements in Scotland in Property or Superiority, has been, 

or ſhall be, guilty of High Treaſon, by holding, entertaining, or 

keeping any Intelligence or Correſpondence in Perſon, or by Letters, 

Meſſages, or otherwiſe, with the ſaid Pretender, or with any Perſon 

or Perſons employed by him, knowing ſuch Perſon to be ſo employee, 

er ſhall, by Bill of Exchange, or otherwiſe, remit or pay any Sum or 

Sums of Money for the Uſe or Service of the ſaid Pretender, know- 

ing ſuch Money to be for ſuch Uſe or Service; and that whether 

the ſaid Facts or Things be done within or without this Realm, 
or has been, or ſhall be, adherent to the ſaid Pretender in 
this Realm, giving him Aid or Comfort in this Realm, or elſc- 
where; every ſucn Offender, who ſhall be thereof duly con- 
victed and attainted, ſhajl be liable to the Pains, Penalties, and For- 
fcitures for High Treaſon. All and every Vaſſal and Vaſſals in 

Scotland, who ſhall continue peaceable, and in dutiful Allegiance to 

his Majeſty, his Heirs and Succeſſors, holding Lands or Tenements 

immediat-ly of the Crown, ſhall be veſted and ſeized, and are hereby 

Enacted and Ordained, to hold the ſaid Lands or Tenements of his 

M-jefty, his Heirs and Succeſſors, in Fee and Heritage, for ever, by 


Attempt to prevent, weaken, or diſſolve ſuch an Union, is little leſs than | e ſuch Mayncr of Holding, as any ſuch Offender held ſuch Lands or 


© Jenements 


> 

a N 
| (638) 
Treaſon in its Beginning, and, if it takes Effect, muſt end in a real 
ſucceſsful one, the worſt that can happen to this Land of Liberty, the 
total Deſtruction of this Royal Family, and of this happy Eſtabliſhment. 


did 
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42. P roc. 
7 Tenements of the Crown at the Time of the Attainder of ſuch Of- 
«© fender: And where Lands or Tenements, belonging to any ſuch 
peaceable and dutiful Subjects to his Majeſty, his . and Succeſ- 
* ſors, lie within any Regality or Conſtabulary in Scotland, the ſame 
<< ſhall be, and they are hereby, diſſolved from every ſuch Regality or 
«« Conſtabulary for ever: And, in like manner, all and every Tenant 
% and Tenants in Scotland, who ſhall continue peaceable, and in dutiful 
* Allegiance to his Majeſty, his Heirs. and Succeſſors aforeſaid, bruick- 
c ing and occupying any Lands, Milns, Mines, Woods, Fiſhing, or 
* . as — or Tenants, Tackſman or Tackſmen, from and 
under any ſuch Offender, ſhall, and they 8 ordained to bruick 
4 and occupy all and every ſuch Lands, Mines, Milns, Woods, Fiſh- 
“ ings, and Tenements, for the Space of Two Years, or Crops, to be ac- 


counted from and after ſuch Attainder, freely, without Payment of any 
ears or Crops : And the 


* Rent, Duty, or Service, for the ſaid T'wo | 
«© Court of Exchequer in Scotland is hereby authorized and required, on 


Production of any ſuch Attainder, to reviſe, compound, and paſs Signa- | 


< tures, and that without paying any Compoſition, in favours of every 
<< ſuch Vaſſal or Vaſſals, NG or their Heir or Heirs, of the ſaid 
Lands and Tenements above-mentioned reſpectively to be holden of his 
« Majeſty, his Heirs and Succeflors, in Fee and Heretage, for ever, and 
& by ſuch Holdings as is above-mentioned, with Clauſes of Neve Damus, 
* and (where ſuch Lands or Tenements hold Ward or Few cum Mari- 
4% tagio,. or with Clauſes irritant) with Change of Holdings from Waird 
<< to Taxed-W aird, according to the Rules now obſerved in the Court of 
« Exchequer in Scotland, r Recognition and Clauſes irri- 
<« tant in favours of the Crown in Time coming, in the moſt ample and 
& beſt Form, te the End that Chartours and Infeftments may be there- 
« ypen duly expe. 1.0 on he is | ; 8 
And alſo the Ninth Section; whereby it is ; 
Provided always, and be it Enacted, by the Authority aforeſaid, 
« That no Perſon or Perſons, who may reap, or have any Benefit or 
„Advantage by the Attainder, Conviction, or Forfeiture, of any Perſon 
<« or Perſons, by virtue of this Act, ſhall be capable of being a Witneſs 


„ or Witneſſes, againſt any Perſon or Perſons, by whoſe Attainder, | 
« Conviction, or Forfeiture, any Benefit ſhall or may accrue to ſuch } 


% Witneſs or Witneſles.” 


Lord High Steward. My Lord Lovat, ate thofe the Clauſes your Lord- 
ſhip means? or will you have any other Clauſe read? 

Lord Lovat. My Lord, That is what I mean. 

L. H. S. What your Lordſhip inſiſts upon ſeems to me to be, That, 
by this Act of Parliament, as you underſtand it, a Perſon who is a Tenant 
or Tackſman to any Lord, if his Lord is convicted of Rebellion, and ſuch 
Tenant remains peaceable, the Tenant is diſcharged from Two Years 
Rent of the Lands held by him. And by the Ninth Section, No Perſon 
can be a Witneſs, who may reap or have any Benefit by the Attainder of 
the Perſon he is to be a Witneſs againſt, I am not now _— pive any 
Opinion upon that Section, neither is it proper that I ſhould ; but it is 
neceſſary for me to inform your Lordſhip, that it is incumbent _—_— 
to lay a Foundation of Fact, to ſhew, that the Perſon produced as a Wit- 
neſs is a Tenant or Tackſman under your Lordſhip, within the Deſcrip- 
tion of this Act of Parliament: And your Lordſhip. may either prove this 
Fact, by calling Witneſſes of your own, for that Purpoſe ; or by putting 
the Queſtion to the Perſon now produced by the Managers. Has your | 
Lordſhip any Witneſs to e this Fact; or will you examine the Gen- 
tleman produced upon a Veire dire? 

Lord Lovat. I will aſk it of this Gentleman. 1 

J. H. S. Gentlemen of the Houſe of Commons, Have you any Ob- 
jection to my Lord Lovat's aſking the Queſtion of this Witneſs ? 

Mr. Att. Gen, My Lords, We have no Objection to having that Queſ- 
tion aſked of the Witneſs. 

L. H. S. As the Queſtion is to the Competency of the Witneſs, and 
he is to be examined touching that, he is not now te be ſworn as a Wit- 
neſs in Chief; but the Oath is to be adminiſtered upon a Voire dire. 
Ihen the Witneſs was ſworn by the following Oath: 


You ſhall true Anſwer make to all ſuch Queſtions as ſhall be demanded e you ; 
and you I all ſpeak the Truth, the whole Truth, and nething but the Truth, 
| So help you GOD. 


TL. H. S. My Lords, As my Lord Levat's Voice is low, whatever 
Queſtions his Lordſhip has to aſk of chis Gentleman, your Lordſhips, I | 
preſume, will (as you did upon a former Occaſion) let my Lord Lova: 
propoſe the Queſtion, and let the Clerk repeat it to your Lordſhips, and 
to the Witnels, My Lord Levet, You will now propoſe the Queſtion, 
and the Clerk will repeat it to my Lords, and the Witnels. 

Lords. Ay, ay | 

Then one of the Clerks was ſworn to make true Report of what 
ſhould be ſaid by the Priſoner. | | 

Lord Lovat. My Lords, I beg this Witneſs may be aſked, Whether he 
holds any Lands of me, or within my Regality, either by Tack, Leaſe, 


— — 


* 


or otherwiſe ? 


Chevis. J hold my Lands of the Crown: I never had a Tack of Land of 
my Lord Lovat. gt 

L. H. S. Do you hold any Lands, either by Vaſlalage, Leaſe, or Tack, 
from my Lord Lovat ? | 

Chevis. I never had a Tack of Land from my Lord Lever. 

L. H. S. You are to anſwer to the Whole of the Queſtion, Whether 
you hold any Land, either by Vaſllalage, Leaſe, or Lack, of my Lord 
Lovat ? 

Chevis. I never had a Leaſe from my Lord Lovat: I was in Poſſeſſion of 
a Farm of his there, which, by his own Conſent, was given to other 
People; but I never had a Leaſe from him. : | 

I. H. S. Did you hold that Land of my Lord Lavat? | 

Chevis. The Farm belonged to my Lord Lovat. 

Z. H. S. How did you hold it of him; by Tack, or Leaſe, or how? 

Chevis. It was ceded tu me by other People, who were in Poſſeſſion be- 
fore me. 


IL. H. S. Did you hold it by Leaſe, or Tack, or in what Manner ? 
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© Chevis. L never had any Leaſe, or Tack; from the Losd. 


Mr. Att. Gen. Do y. hold any Lands from my Lord Levar. 
Mr. au., n. Have 0 u held Lands of him ſince the inn} 
eee eee eee 


| . ; Chevis. L have held none fince the Beginning of the Rebellion; no 


been in Poſſeſſion of a Fur of Land under him. "OR Wit 
A. ite Geo. My Lords, I ſhould be glad to know of this Wits 
whether he holds any Lands within the Regality of Lower. 

Chevis. No, I bold no Lands of my Lend Lover there: I had that ſmal} 
Farm I before mentioned. + nes e | 

Lord Cholmondelty, My Lords, The Queſtion put ts the Witneſs, at 
my. Lord Zovet, either as Vaſ. 
ſal, Tenant, or Tackſman, according to the Deſcription, mentioned in 
the Act of Parliament? And if he does, then be comes within the De. 
ſcription. there mentioned. He has told your Lordſhips, That he does 
not hold any Lands, by Tack or Leaſe, from my Lord Levat. My Lords, 
I pray that the Queſtion may be now aſked him, - Whether he holds any 
Lands of my Lord Love, either by Vaſſalage, Tack, or Leaſe ? 

IL. H. S. Sir, You hear the Queſtion propoſed by the noble Lord. Do 
you hold any Lands under my Lord Louat, as Vaſlal ?—Chevis. No. 
Ti. H. S. Do you hold any Lands under my Lord Zovat, as Tenant? 

Chevis, No. 8 . F | 

J. H. S. Do you hold any Lands under my Lord Lovat, as Tackſman } 

Chevis. No. x 3 

Lord Talbot. My Lords, I deſire this Witneſs may be aſked, Whether 
he apprehends he can receive any Benefit under this Act of Parliament, by 
my Lord Lovat's being convicted of High- Treaſon ? ; 

L. H. S. Sir, You hear the Queſtion aſked by the noble Lord. 

Chevis, I never heard the Act of Parliament mentioned till this Day: 1 
know of no Benefit I am to receive under it. 5 

L. H. S. Do you know of any Benefit that you are to receive; or do 
you apprehend, that you can receive any Benefit from the Conviction of 


my Lord Lovat f—Chevis. No. 


L. H. S. Do you hold any Lands at all within the Regality of Lova ? 
G Chevis. No. | > — 8 ; 
Preclamation for Silence. 
Lord Lovat. My Lords, I beg this Witneſs may be aſked, Whether he 


Mr. Art. Gm. My Lords, on Behalf of the Commons, we do objet 
to that as an' 71 od Queſtion, becauſe I muſt ſubmit it to your Lord- 
ſhips, that no Queſtion is proper to be aſked, but what tends to the Diſ- 


covery of ſomething material to the Point in Controverſy. Now, my 


Lords, The Queſtion propoſed to be afked, be it anſwered one Way or 


the other, cannot tend to prove any thing material to the preſent Purpoſe, 


Lord Lovat interrupting, 


L. H. S. My Lord Levat, You are not to interrupt the Gentlemen of 
the Houſe of Commons: You ſhall be fully heard in your Turn. 
Mr. Att. Gen. My Lords, I fay your Lordſbips will not permit a Queſ- 


tion to be aſked, which is totally immaterial to the preſent Purpoſe : And, 
I apprehend, this Queſtion is totally immaterial, becauſe the Queſtions 


now to be put to the Witneſs are enly for the Purpoſe of diſqualifying 
him to be an Evidence, which this Queſtion does not in the leaſt relate to; 


and be it anſwered the one Way or the other, it cannot tend to ary N 


the Witneſs: Whether it be anſwered Yea'or No, it cannot tend to dil- 
qualify the Witneſs. 

Lord Lovat. My Lords, I beg, that the Witneſs may be aſked, Whe- 
ther he receives any Rents, or other Profits, from thoſe Lands lying with- 
in the Regality of Lovat ? | | 

Mr. Att. Gen. My Lords, If this amounts to a Queſtion, to bring the 
Witneſs under the Deſcription of the Act of Parliament, it is a Queſtion 
chat has been already put by your Lordſhips ; and anſwered particularly 
and preciſely. If the Queſtion tends to any other Matter, I cannot con- 
ceive to what Purpoſe it is to be aſked. But, my Lords, it is incumbent 
on the noble Lord at your Bar, to mention what he intends to ſhew by 
the Queſtion he aſks, | 

L. H. S. My Lord Lovet, the Witneſs on this Examination hath ſworn, 
That he holds no Lands or Tenements under your Lordſhip, either 3 
Vaſſal, Tenant, or Tack{man; and your Lordſhip would now have him 
aſked, Whether he receives any Rents, or other Profits, from any Lands 
lying within the Regality of Levat ? As what the Witneſs has already 
ſworn does fully anſwer all the Diſqualifications mentioned in the Act of 
Parliement which your Lordſhip has quoted, what do you' intend by tht 
preſent Queſtion ? 


No Anſwer being made by the Priſoner, Robert Chevis, of Murtoun, was 
ſworn in Chief. | 


Sir Fobn Strange. My Lords, I deſire this Witneſs may inform you! 
Lordſhips, How long he has been acquainted with the noble Lord at tht 
Bar.—-Chevis. From about the Year 1733. _— 

Sir Fehn Strange. Whether he has been acquainted with him ever finct 
the Year 1733 ?—Chevis, Ever ſince. . 

Sir 7ehn Strange. Do you live near the noble Lord at the Bar? 

Chevis. 1 live within T'wo Miles of him. | 

Sir John Strange. Whether he has not been often in his Company fine 
the Year 1733? of 

Chevis. A great many times. ; | 

Sir John Strange. Whether he went to his Houſe frequently? 

Chevis. Les. 

Sir John Strange. Whether he has had any Converſation, and what Cor: 
verſation, with him, in relation to publick Affairs! 


Lord High Steward to the Witneſs (perceiving him to have a Paper in his Hani, 


L. H. S. What Paper is that in your Hand? 

Chevis. Notes of my own. = 

TL. H. S. Are they of your own Hand-writing ?—Chevis, Yes. 
L. H. S. To what Purpoſe did you take them? 


Chevis. Only to refreſh my Memory, BY 
L. H. 
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I. HS. Was that the only Reaſon you took them for? 


Chevis, The only Reaſon. | 
Sir Job . My Lords, I beg this Witneſs may be aſked, What 
l 


was the general Turn of the Converſation of the noble Lord at the Bar ? 
Chevis. The general Turn of his Converſation was in Favour of the 
ender, and his Family. | 
Sir Fobn Strange. Whether the Witneſs ſpeaks of the Converſation ſo 
far back as the Year 1733 !——Chevis. Yes. 


Sir Jobn Strange. Whether the Witneſs had ever any Converſation with | 


the noble Lord at the Bar, in relation to the Year 1719 ? 
Chevis, I had. 
Sir Jabn Strange. My Lords, I 


ne in the Year 1719? 
1 My Lord Lovat told me of a Letter he had written to the late 
Lord Seaforth; and that he had ſent it by his own Lieutenant to Lord 
zafarth, to encourage and defire him to come down with his Men ; and 
that he, Lord Z:vat, would join him with all his, in favour of the Pre- 
tender. 
atice being taken by ſome Lords, at the upper End of the Court, that they 
* = well hear 4 Witneſs, "the Lord Hi gh Steward directed the Glerk 


to repeat the Anſwers of the Witneſs as he delivered them Which was done 


accordingly. 

Sir John Strange. Whether the noble Lord at the Bar acquainted him 
with his having ſent ſuch a Letter ? 

Chevis. He told me he had ſent ſuch a Letter by his Lieutenant. 

Sir Jen Strange. My Lords, I beg he may be aſked, whether he ever 
knew, from the noble Lord at the Bar, that That Letter was delivered, 
or not? 

3 Lord Lovat told me, that the Letter was delivered. 

Sir Jahn Strange. Lo whom did he ſay the Letter was delivered? 

Chevis, He ſaid the Letter was firſt ſhewn to Chiſbolm of Knockford; and 
after that it was delivered to my Lord Seaforth. 

Sir John Strange. I mall be glad to know, whether my Lord Lovat ſaid 
any thing to the Witneſs, in relation to any Affidavit that had been made 
roncerning that Letter ? | 

Lite 8 Gentlemen of the Heuſe of Commons, The Tranſaction now 
inquired of happened in the Reign of his late Majeſty ; and there is no 
Charge, in the Articles of Impeachment, of any High- Treaſon commit- 
ted againſt his late Majeſty : You will therefore open to my Lords, how 
you would apply the N which you are now examining to. 

Sir John Strange. My Lords, Your Lordſhips will pleaſe to obſerve, 
that, in the Anſwer of the noble Lord at the Bar, he does particularly 
mention his great Duty and Affection for his late Majeſty, and his Be- 
haviour from time to time, in that reſpect ; and we are now introducing 
this particular Evidence, in regard to that Matter, by firſt taking it up | 
ſo long ago as the Year 1719, to ſhew what was then the Diſpoſition, 
Behaviour, and Conduct, of the noble Lord at the Bar. 

My Lords, We ſay, that, in the Year 1719, there was that Letter 
written, with a View to aſſiſt the Span; Invaſion then intended, in fa- | 
vour of the Pretender: That that Letter was ſent; but before it was de- 
livered to the Perſon to whom it was addteſſed, there was a Communica- 
tion of it, in the manner the Witneſs hath mentioned ; and that Perſon 

ve proper Notice, and made Affidavit of it, which was ſent up to the 
8 giving an Account of it: And, by the great Dexterity of 
the Priſoner at the Bar, he got the Letter back again. | 

My Lords, The Uſe we make of this is to ſhew, that this is no new | 
Matter, ariſing from the preſent Rebellion: But, by deducing it from 
the Year 1719, we ſhall make the noble Lord's Conduct to be one conti- 
nued Act of Treaſon, conſiſtent with the Article of the Charge. 

L. H. S. Then J apprehend you apply this Piece of Evidence, to en- 
counter and contradict the Allegation in my Lord Lovat's Anſwer, which 
you have mentioned. 


Then the Lord High Steward repeated to the Houſe that Allegation, out of the 
Priſoner's Anſwer. 

Sir John Strange. My Lords, That is what we propoſe to ſhew by this | 
Evidence, The Witneſs has gone ſo far as to wh 4 your Lordſhips, 
that That Letter, before it was delivered to the Perſon to whom it was | 
addreſſed, was ſhewn to one Chiſholm of Knockford, My Lords, I defire 
he may inform your Lordſhips, what the noble Lord at the Bar ſaid was 
done, in conſequence of that Communication. 

Chevis. Chiſhelm made Affidavit of it, which was ſent up to Court. 

Sir John Strange. Did Lord Lovat acquaint you whether he heard of 
ſuch Affidavit being tranſmitted ?---Chevis. He did. | 

Sir John Strange. Did he tell you what he did upon that Occaſion ? | 

Chevis. That he went immediately to Court, and got himſelf introduced 
there. And Lady Seaforth being then in London, ſhe applied to him to do 
ſomething in favour of her Son; which he then abſolutely refuſed, till 
her Son ſoule return him that Letter; which being done, he ſhewed 
it to a certain Friend, who read the Letter, and who told him, That 
there was enough to condemn Thirty Lords there ; and threw it into the 

ire, | 

dir Fehn Strange. My Lords, I defire he will give an Account whether 
the noble Lord at the Bar ſaid any thing at that Time, whether he had 
ſigned and ſealed the Letter. | 
: Chevis. He ſaid he had not ſigned it; and therefore they could not fix 

im with it. 

Sir John Strange. I defire this Witneſs may inform your Lordſhips, 
Whether, when the noble Lord at the Bar told him, that he had not ſigned it, 
he ſaid any thing further to him upon that Occaſion, than that he had not 

ned it? 

Chevis. He ſaid, That he could not be fixed with it; and that That was 
the Way he intended to get off, by its not being ſigned. iD 
Sir Jobn Strange. I deſire you will pleaſe to inform their Lordſhips, 

other you remember the Time when Roy Stuart broke out of Inverneſs 
ao] ?. 


Chevis. Yes; it was in 1736, | 


; for High-Treaſon. 


4 Sir John Strange. Who was Sheriff at that Time? 


| Chevis. Much about Six ö 


| were together? 
he will give an Account, What the 
noble rd at the Bar has ſaid io him, in relation to what was going to 
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Chevis. My Lord Lovat. | 

Sir John Strange. After Rey Stuart had eſcaped out of Inverneſs Gaol, 
where did he go to live? By whom was he entertained ? 

Chevis. He came to my Lord Lovat's Houſe, and was entertained there. 

Sir John Strange. How long was he entertained there! 

;. pug to the beſt of my Remembrance. 

Sir John Strange. Was you often at my Lord Lovat's during theſe Six 
Weeks? — Chevis. Frequently. 

Sir Fehn Strange. Was you ever there when Lord Lovat and Roy Stuart 
Chevis. Very often. | 

Sir John Strange. Do you remember whether Roy Stuart was going 
abroad about that Time! | 

Chevis, He was going abroad then ; and the Ship was prepared for him 
before he left Lord 1 Houſe; and he went in my Lord Lovat's 
Chaiſe or Chariot. 

Sir John Strange. I deſire you will inform their Lordſhips, whether any 


_ was ſent from the noble Lord at the Bar by Roy Stuart, anc to 
whom f 


the Pretender. 
Sir John Strange. What do you mean by charging him with a Meſſage ? 
Chevis, To affare the Pretender, whom he called his King, of his Fi- 
delity ; and that he was determined to live and die in that Cauſe. 


there was any Thing ſai 
Patent, 

Chevis, He charged him to expedite his ſending his Commiſſion of 
Lieutenant-General of the Highlands, and his Patent of a Duke. 


at that Time in relation to any Commiſſion or 


any other Time or Times, he heard the noble Lord at the Bar ſay any 
a whether he had, or had not, ſucceeded in what he had ſent for ? 

Chevis. About 1742, he owned to me, That he got his Commiſſion 
and Patent to be a Duke, 

Sir John Strange. What Commiſſion did he tell you he had got? 

Chevis. A Commiſſion of Lieutenant-General of the Highland Clans. 

Sir Fob Strange. From whom did he ſay he had received this Com- 
miſſion, and Patent to be a Duke? 

Chevis. From his lawful Sovereign King James the Eighth. 

Sir Jobn Strange. Pray recolle& yourſelf. Did he make uſe of that Ex- 
preſhon which you have now repeated, that he had it from his lawful 
Sovereign King James the Eighth? Are you certain he did ? 

Chevis. Ves. | 

Sir John Strange. Did he tel] you any thing what he would do, now he 
_ * with that Command, and had got ſuch a Commiſſion and 

atent 

Chevis, He ſaid, That he was in a Condition thereby to humble his 
Neighbours. 

Sir Zohn Strange. Have you at any other Time heard him ſpeak of this 
Patent, or of this Commiſſion ? Chevis. Several Times. | 

Sir John Strange. Is it often that you have heard him? 

Chevis. Often. He has told me, That he had a Right to it by his 


Services for that Family; and that he had the*like Commiſſion from the 


Pretender's Father from St. Germains. 

Sir John Strange. I deſire the Witneſs may inform your Lordſhips, 
whether, during the Time that the noble Lord at the Bar and Roy S:vart 
were together, they diverted themſelves with compoſing any thing, and what. 

Chevis. They did, in compeſing Burleſque Verſes, that, when young 
Charles came over, there would be Blood and Blows. 1 

Sir John Strange. You haye not mentioned it in a poetical Manner: 
Pray, can you recollect the Lines? 

Chevis. When young Charley does come o'er, 

There will be Blows and Blood good Store. 

Sir John Strange. I beg that you will acquaint their Lordſhips, whether 
this Verſe, that you mention, is a Tranſlation, or whether this is the 
original Language in which it was compoſed ? 

Chevis, It was framed in Erſe; and this is the Subſtance of one Verſe, 

Sir John Strange. I beg this Witneſs may inform your Lordſhips, 
whether he has at any Time heard the Priſoner ſay any thing in relation 
to any Aſſociation ? 

Ghevis. | have. 

Sir Jabn Strange. Pleaſe to tell the Time you heard this Diſcourſe, and 
what the noble . at the Bar ſaid. 

Chevis. It was between 1737 and 1740. 

Sir Jahn Strange. What did you hear the noble Lord at the Bar ſay then? 

Chevis. That there was an Aſſociation of the Kighland Clans in favour 
of the Pretender, whom he called his lawful Sovereign King James the 


and die in that Cauſe. | 
Sir John Strange. I beg he may be aſked, whether, at the Time he is 
ſpeaking of, one Drumnond of Bochaldie was at Lord Lovat's Houſe. 
Chevis. Drummond of Bochaldie was there much about this Time; and 
uſed to drink Succeſs to the Aſſociation ? 
Sir John Strange. Do you remember Bochaldie's being at Ca/tl- Downey, 
and ſta ing there any Time? 
Lord High Steward. What Place is Ca/!le- Downey ? 
Chevis. It is Lord Lovat's Place of Relidence. 
Sir John Strange. My Lords, It is ſometimes called Beaufort, and ſome- 
times Ca/tle- Downey. To whom does it belong? 
Chevis. To my Lord Ly vat. 
Sir Jahn Strange. Do you know whether you heard my Lord Lovat ſay 
any thing to Bochuldie at that Time ? 
Chevis. He mentioned an Invaſion;of Britain in favour of the Pretender. 
Sir John Stxange. What Year are you now ſpeaking of ? 
Chevis, The Year 1739. 
Sir John Strange. You ſay, That Drummond was then at Lord Lover's, 
ſtaid there a conſiderable I ime, and heard my Lord Levat propoſe an In- 
vaſion of Britain in favour of the Pretender ? 


Vor, IX, 


4 N Chevis, 


Chevis. I heard the noble Lord at the Bar charge him with a Meſſage to 
Sir John Strange. I veg that he may inform your Lordſhips, whether 


Sir aeg Strange. I beg he may inform your Lordſhips, whether, at 
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Eighth; and that he had entered into that Aſſociation, and would live 
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5 Chevis. I did. 1 , Ta bee! IE v7 47 * 1 e 1550 254 11 

Sir Foha Strange. Did you hear him propoſe it? And did you, 

any=body elſe he propoſed it to c ; 


* 4 : SY v "IF # : 
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inen, 8 : 
Sir John Strange. From whom have you heard it: it 
Cbeuis. From my Lord Lovat himſelf. ; „ 
Sir John Strange. Do you remember any Thing to have N at 
Lord Lovat's about the Time of Offend's being taken by the French? 

+ Chevis, I was not there then; but he wrote a Letter to me, and told me, 

That the whole Coaſt of Flanders was now clear. | 
Sir Fohn Strange. Did you hear my Lord Lovat ſay any thing in re- 
lation to the Coaſt of Flanders upon Oftend's being taken? 

Chevis. I have heard him ſay as much as he wrote in that Letter. 
Sir John Strange. What have you heard him ſay? 

* | Chevis. That the Coaſt of Flanders was then cleared; and that the 
French would be over in one Night's Time, and carry all before them. 
Sir John Strauge. I ſhould be glad you would inform their Lordfhips, 
whether, at any Time in the Year 1745, Lord Jahn Drummond was at 


Coftle-Downey, or not ? 


' Chevis. To the belt of my Memory, he was about that Time at Caflle- | 


Downey. 3 | 
Sir John Strange. I ſhould be glad you would inform their Lordſhips 
about what Time of the Year this was, whether it was Summer, or 
Winter ? | | | 

Cbevis. I think it was Summer; to the beſt of my Memory, between 
Summer and Harveſt, | 11 

Sir John Strange. I beg you will inform their Lordſhips, whether at any 
Time, and in what Month, in the Year 1745, the Maſter of Lovat came 
to my Lord's Houſe ; or whether you ſaw him at my Lord's in 1745? 
Cbevis. I ſaw him there ſeveral Times in 1745. 

Sir John Strange. Did you ſee him there when any Paper or Manifeſto 
was produced ? | 

Chevis. I ſaw him there when the Manifeſto was produced. 

Sir John Strange. At what Time was this: 

Chevis. It was in September 1745. The Manifeſto came in a Packet 
incloſed to Lord Levat. ö 

Sir Jebn Strange. What Manifeſto was it ? 

Chevis. The Pretender's Manifeſto and Declaration, which he ordered 
the Maſter 8 to read. 

Sir John Strange. Was it read accordingly by the Maſter of Levat? 

Chevis. It was accordingly read. 

Sir John Strange. What bid Lord Lovat ſay when it was read, or before 
it was read ? 

Chevis, J objected to the Manifeſto's being read; and Lord Lovat told 
me I talked Treaſon. | | 

Sir John Strange. Did he tell you what was his own Diſpoſition in 
regard to that Manifeſto, after it had been read ? 

Chevis. He told me, after reading the Maniteſto, That he was to join 
the Pretender's Party in that Cauſe; and that he would live and die in 
that Cauſe. | 

Sir John Strange. I beg the Witneſs may mention to your Lordſhips, 
whether the noble Lord at the Bar expreſſed his Opinion in relation to the 
good or ill Succels of it? | 

Chevis. He ſaid he thought Succeſs was morally ſure : As ſure as Light, 
as ſure as God was in Heaven, the Pretender would prevail. 

Sir Jobn Strange. I beg youll recollect, and give my Lords the very 
Words. Did he ſay the Pretender? 

Chevis. Not the Pretender ; but his right Maſter. 

Sir John Strange. What was the Expreſſion he made uſe of ? 

Chevis. As ſure as the Sun ſhined. 

Sir John Strange. That who would prevail? 

Chevis. That his Maſter (the Pretender) would prevail. 

Sir John Strange. I beg you will inform their Lordſhips, whether any 
thing was offered to you upon that Occaſion ? | 

Chevis. I was offered a Captain's Commiſſion. 

Sir John Strange. By whom ?---Ctevis, By Lord Lovat, in that Service. 

Sir Uk Strange. In what Service? 

Chevis. In the Service of that Perſon, whom he called his lawful Prince. 

Sir John Strange. My Lords, I beg he may inform your Lordſhips, 
whether my Lord Lovat ſaid any thing in relation to the Pretender, to re- 
commend him to the Witneſs, at the Time he ſays Lord Levat offered 
him a Commiſſion ? 

Chevis. I have often heard Lord Zevet ſay, That whoever looked the 
Pretender, his lawful King, in the Face, he would own he was his only 
rightful King, as he himſelf owned him to be. 

Sir Jebs Strange. I beg he may be aſked, whether he can recolleR, 
during the Time of the late Rebellion, any Number of Fraſers being 
allembled ? 

Chevis, I cannot ſay ; for, after the Time of reading the Manifeſto, I 
did not viſit my Lord Levat. I diſcontinued going to his Houſe. 

Sir Fehn Strange. For your own Sake, I deſire to aſk you, Did you ac- 
cept of the Commiſſion offered you by Lord Lovat or not? 

Chevis, I did not indeed; I refuted it. 

Sir Febn Strange. What Healths have you heard the Priſoner toaſt in 
your Company ? 

Chevis. Confuſion to the White Horſe, and all the Generation of them. 
1 Sir * Strange. Are you certain you heard my Lord Lovat propoſe that 

ealth! 

Chevis, I have heard him propoſe it, and drink it. 

Sir Jabs Strange. What did you underſtand was the Meaning of 
that Expreſſion, Confuſion to the White Horſe ? 

Chevis. Confuiton to the preſent Royal Family: It could mean nothing 
elſe. It was in &Allufion to the Arms of the Family. 

Sir Fobn Strange. 1 thould be glad you would inform their Lordſhips, 


whether you Know of any Nleſſage ſent by my Lord Lovat, by Drummond | 


of Bere , betides what he has mentioned; any Thing concerning the 
* 


Reformation or Revolution 


42. Proceedings againſt Simon Lord Lovat, 


hear of 
Chevis,' 1 have heard the like was propoſed to Cameron of Lochiel, and 
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„ Chevie. He was to execute the Meſſage, and that with reſpect to hi 


Commiſſion and Patent. 5 
Sir John Strange. With whom was he to execute that Commiſſion? 
Chevis. With the Pretender, at Ramm. „ 
Sir * Strange. Did he, at that Time, ſay any Thing more to hi 

and what was it? W . 

Chevis. He talked of the Aſſociation, and of the Invaſion. 
Sir Fobn Strange. Did my Lord Lovat ſay any Thing of Religion 

that Time ? 8 HSB * 
Cbevis. I heard him ſay frequently, he believed there was no true . 

ligion in the World but one, which was the Church of Rome, 

Sit John Strange. Was any Thing ſaid of the Revolution? 

_ » Chevis. He curſed the Reformation and the Revolution too. 

Sir John Strange. What did he curſe the Reformation for? 
Chevis. Bocuuls, he ſaid; it brought a falſe Religion upon us; and the 

Revolution involved us in a Load of Debt: © bag, 

| © Sir John Strange. Did he then propoſe any Scheme to get rid of ; 
Grievance? | f N wah © | FR” OY 

Chevis. The Scheme he propoſed was, by favouring the Invaſion and 
ir Film Wege. Did be fay for what Purpoſe thac Tava a 
Sir Jahn Strange. Did he ſay for what Purpoſe that Invaſion 

As To reſtore the rightful King. 1 AS ral 5 ao 

Sir John Strange. Did he name him? 5 

Chevis. Lo reſtore his lawful Sovereign King James the Eighth, | 

Sir John Strange. I beg you'll give their Lordikips an Account, whe 
ther you ever heard Lord 7 pow ſay any Thing in relation to a Matrize 
contracted for his Daughter ? N N 

Chevis. I heard Lord Lovat ſay, that when his Daughter Was married 
to M*Pherſon of Clunie, he took it to be an Acceſſion of Strength, by the 
adding one Highland Clan more to the Number. | 

Sir Jabn Strange. Pleaſe to inform their Lordſhips, whether, through 
the Progreſs of the Rebellion, you heard the Lord Lowat ſay any This 
as to what he would do with his Tenants that would not join ? 1 

Chevis. He ſaid, It was very eaſy for him to cut them off in a Mo- 
ment, as he was in ſuch a Capacity now. | 

Sir John Strange. What did he mean by that? 

Chevis. Any Tenant that ſhould oppoſe him, or any of the Clan, ot 
Nane | 13 1 | g 

Sir John Strange. eg you will inform their Lordſhips, what ; 
pr oY 8 — Lond Levat inſiſts to have Go by own — 
or whether they are under his Power and Command, or not ? 

Toma Lord Lovat certainly has the Power of an abſolute King over 

them. 

Sir John Strange. Inform their Lordſhips, whether you apprehe 
Cas of tang is in my Lord Lovat, or his Son the Maſter 1 ns 
Crevis. It is E my Lord's own Hands. | 
Sir Jobn Strange. Do you know what Age my Lord Lavat's 
Son A 3 Nineteen. 4 ns 

Sir John Strange. Was he at Home at the Beginning of the Rebellion? 
or was he then at any other Place, and where, Fe Education ? 

Chevis. He was at Saint Andrews, the Place of his Education; and was 
called Home about that Time. | 

Sir John Strange. How long was that before Lord Lovat made his Son 
read the Manifeſto which yeu have mentioned? How long was he at Home 
before that ?---Chevis. Not very long before that. | 15 
| Sir Jebn Strange. You ſay the young Gentleman was at Saint Andrews, 
and was ſent for Home by his Father; and that his Father ſet him to read 
the Manifeſto: Pray how long had the young Gentleman been at Home, 
before he was ordered to read the Manifeſto ? 

Chevis, It might have been about two Months, to the-beſt of my Me- 


mory. 


8 


— 


Sit John Strange. Do you think it was ſo long ? | 


Chevis. | believe it might have been about two Months. 

Sir Jobn Strange. When my Lord Lovat offered you a Captain's Com- 
miſſion, did he acquaint you who was to be your Colonel? | 

Chevis. He did not acquaint me, at that Time, who was to be my Co- 
lonel ; but he ſaid he was in that Service in that Cauſe himſelf; and [ 
underſtood, that I was to ſerve under him. 

Sir Jehn Strange. My Lords, As the Witneſs has informed your Lord- 
ſhips, that he did not go to Lord L:vat's, after he told him it was High 
Treaſon to object to the reading of the Pretender's Manifefto, I ſhall no: 
examine him to any Thing ſubſequent in Point of Time to that; 2ni 
8 I ſhall not trouble your Lordſhips with aſking him any mor: 

ueſtions. 

We Attorney General. My Lords, I beg this Witneſs may inform yout 
Lordſhips, whether he has heard any Thing of any Threats made Uſe of 
by the noble Lord at the Bar, to his Tenaats, or Clan, to come down 
upon them, if they refuſed joining ? | 

Chevis. I ſaw a Party of the H. Donalds in the Country; and I thini 
they came to the Place where I lived ; and I take the Deſign of them to 
have been, that they ſhould be there, to overawe the Country. 

Hr. Attorney General. Who commanded that Party of the H. Denali 

Chevis. MA Donald of Bari/dal:. 

Mr. At. Gen. Did you hear any Thing ſaid by my Lord Leva 
M Donald, concerning him or his Clan? 

Cbevis. He ſaid, in general, that, upon being inveſted with this Patent 
of Duke, he would be able not only to humble and keep in Awe bisowa 
Clan, but his Neighbours, 

Mr. At. Gen. | beg he may inform your Lordſhips, whether he knos5 
any 1 of Bariſdale's going about to the Clans, to encourage then 
to join! | 

* I ſaw him at Lord Lovat's Houſe the Day of the Rendezvous. 

Mr. At. Gen. What did he do there? | 

Chevis. He ſpirited up the Country People, and catried them along © 
the Rendezvous. — 08 
Afr. At. Gen. Who was that? 

Cbevit. M Derald of Bariſaale. 
Ar. At. Gen. What do you know in relation to that Rense 
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Co. 1 faw the Rendezvous at 2 Diſtance, but T was not upon the 


n Who was at the Rendezvous? 
bet. Four, or Five, or Six hundred Men. 


Ar. A+. Gen. Whoſe Men were they ? 

Chevis. The Fraſers. | 

Mr. At. Gen. Under whoſe Command were they ? ; 

Chrvit. I was told, they were under the Maſter's Command; but 1 was 
not perſonally preſent. 

Lord High Steward. Gentlemen of the Houſe of Commons, Have you 
done with this Witneſs? | 
Managers. My Lord, We have done with him. 

Lord His Steward. My Lord Lovat, The Gentlemen of the Houſe of 
Commons have gone through with their Examination of Mr. Chevis : Has 
your Lordſhip any Queſtions to aſk him? 

Lord Lovat. 'My Lords, He has ſaid ſo many falſe and wicked Things, 
that I do not know what Queſtions to aſk him, or where to begin. 

Lord High Steward. Your Lordſhip will be. pleaſed to propoſe the 
Queſtions 3 and then they will be aſked of the Witneſs. 

The Clerk * 8 the Priſoner's Queſtions to the Witneſs. 

Lord Levat. My Lords, I pray he may be aſked, Whether or no, ſince 
my Arrival here, and being before the Houſe of Lords, and that many 
Witneſſes had been ſummoned to give Evidence againſt me, whether this 
Witneſs did not go about to ſollicit Witneſſes againſt me? and whether 
he did not examine W itnefles himſelf? 

Chevis. I refuſe it. 

Manager. You mean, you deny it. 

Chevis. I den it. 

Lord Lovar. My Lords, I offcr to prove it. 

Lord High Steward. My Lord Lovat, Your Lordſhip muſt do that 


when you come to make your Defence: Your Lordſhip will then have an 


Opportunity, by Witneſſes, to contradict or invalidate the Teſtimony of 
this, or any other Witneſs produced againſt you. 
Lord Lovat. I beg this Witneſs may be aſked, Whether he knows, or 
ever heard, that ſeveral People were threatened to be put in Priſon; and 
were put in Priſon, if they did not come up to be Evidence againſt me. 

Chevis. I deny it. | | 

Lord Lovat. 1 beg he may be aſked, Whether he diſcovered to any 
Perſon belonging to the Government, the Declaration which he ſays he 
heard read at my Houſe ? 

Chevis. In September 1745, I told it in cemmon Converſation ; but I 
never went to any of the Government, to inform them of it: The Rebel- 
lion broke out then immediately. 

Lord Lovat. My Lords, I beg this Witneſs may be aſked, Whether 
he ever faid himſelf, or has heard others ſay; that the late Plot by the 
Maſter of Lovat againſt me, was to hang the old Man, and ſave him- 
ſelf ? 

Chevis. I never heard of ſuch a Plot; but have often heard of a Plot of 
my Lord Lovat's, to try to hang his Sen the Maſter of Lovar, and ſave 
himſelf. | | 

A Lord, My Lords, I don't doubt the Witneſs defigns to pay the Mo- 
ney he owes to my Lord Lovat ; but I pray he may be aſked, whether he 
expects to be forgiven that Debt, if my Lord Lovat is convicted? 

L. H. S. My Lords, While this Witneſs was examined upon a Veire 
dire, there was a Queſtion propoſed by my Lord Lovat, to be aſked him, 
which was, Whether he owed my Lord Levat any Money? That Queſ- 
tion was objected to by the Gentlemen of the Houſe of Commons, as not 
tending to diſcover any Thing material to the Point then in Queſtion : 
And what is now propoſed by the noble Lord, to be aſked of the Witneſs, 
is, Whether this Gentleman owes my Lord Lovat any Money! and if 
he does, whether he expects to be forgiven that Debt, in caſe my Lord 
Levat ſhould be convicted? | 

Chevis. In regard of that Debt, it was condeſcended ſome Years ago, 
that my Lord Lovat ſhould accept a Gentleman who was my Debtor, for 
the Payment of that Money. 

L. H. $. Do you owe my Lord Lovat an rege, ? 

Chevis. A mere Trifle : This which he ſpeaks of was to be compenſed 
another W ay. | 

L. H. 8. Whether the Debt be more or leſs, do you expect to ſave 
that Debt, or to be favoured in the Payment of it, if my Lord Lovatr 
ſhould be convicted ? | 

Chevis. Not at all; I deny it. 

A Lerd. How long have you been in Town? 

Chevis. Since Tueſday laſt about Noon. 

A Lord, Whether have you lived at your own Expence ſince that Time; 
or who hath ſupported you ? of 

Chevis. I did deſign to have lived at my own Expence ; but I have been 
ſupported at the Expence of the Government. 

Den the Witneſs withdrew, 


Ar. Sollicitor General (the H:nourable William Murray, Eſquire). My 
Lords, The next Witneſs we beg Leave to call, is Nobert Fraſer, late 
Secretary to my Lord Lævat. 
Robert Fraſer called in and ſworn in Chief. 
Proclamation made for Silence. 


The Priſoner riſing up, the Lerd High Steward ſaid, My Lord Levat, | 


Do you object to this Witneſs ?---Lord Zovat. Yes. 

I. H. S. What is your Objection ? 

Lord Lovet. He holds a Tack of Land of me. | 

L. H. S. Is it true? Do you hold a Tack of Land of his Lordſhip ? 

R. Fraſer. No; I do not hold any Tack of Land of my Lord Levat. 

Lord Lovat. I am ready to prove it. 

ZL. H. S. Gentlemen of the Houſe of Commons, My Lord Levat may 
have Liberty to examine a Witneſs, to prove that Fact. It bas been fre- 
quently done after a Witneſs has been iworn in Chief. My Lords, at 
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Witneſs has been ſworn in Chief, if any Obje tion is then made to him, 
he may be aſked the ſame Queſtion by virtue of his Oath in Chief, as he 
might have been aſked upon a Veire dire. I have known it done both 
Ways, But, after the Witneſs has been examined by the Defendant to 
the Fact of the Objection, and has denied it upon his Oath, it is not uſual 
to give the Ben Liberty to call a Witneſs to prove it, in order to 


| repel him from being a Witneſs, unleſs the other Side acquieſces in it. 


Lord Lovatr. I have ſent for my Witneſs, _ | 
The Houſe having waited ſome Time, my Lord High Strward aſked 
the Priſoner, where his Witneſs was: Who ſaid, he was at the 
Coffee-houſe; and a little Time afterwards ſaid, My Lords, The 
bets wow are all gone about an Hour ago, not expecting to be 
called. 

Lord High Steward. How came your Witneſſes to go away whilſt your 
Trial is going on ? | 
Gn Lovat, My Lords, They did not know they would be called 

0-day, | 

Mr. Sollicitor General. My Lords, The Objection made by the Noble 
Lord at the Bar having been poſitively denied by the Witneſs, and there 
being no Evidence here to contradict him, we hope we may proceed to 
examine him, 

Mr. Aitorney General, My Lords, We hope your Lordſhips will not 
permit the Priſoner at the Bar to ſuſpend your Lordſhips Proceedings 
whenever he pleaſes: And we hope the Candour of the Managers, in not 
oppoling his going into this Objection, after the Witneſs has denied it 
upon his Oath, ſhall not be extended to delay his Examination, under a 
Pretence of this Kind, The Witneſs produced denying the Objection 
upon his Oath, and there being no Evidence here to contradict it, we 
hope we ſhall be permitted to go on with the Witneſs, My Lords, The 
Managers were aware of this ; nevertheleſs did not at firſt oppoſe any In- 
dulgence to the Priſoner that might tend to Juſtice.z but as it is now 
known what Point the Witneſs is called to, though I do not ſuppoſe the 
Witneſs capable of being influenced, yet if a bare Allegation of this Sort 
is ſufficient to put off your Lordſhips Proceedings, I muſt ſubmit it to 
your Lordſhips, whether it will not give an Opportunity of ſomething to 
be done which ought not to be done. 

Mr. Neel. 

IT is with great Difficulty and Diſinelination, that we can prevail up— 
on ourſelves to object to the utmoſt Candour that can be thewn to the 
Noble Lord at the Bar. My Lords, "This is an Occurrence which, in 
my little Experience, I never knew to ariſe, My Lords, IJapprehend the 

ay is, upon this Occaſion, to aſk the Queſtions of the Witneſſes upon 
a Joire dire. The Noble Lord at the Bar made the Objedtion, and ap— 
plied to the Witnels for an Anſwer to that Queſtion, who has pohtively 
denied it: If, after that, the I'rifoner is to lay, 1 can falſify what the 
Witneſs has now ſworn; allow me Pime for it; and your Lordſhips 
ſhould indulge him with it in this Manner; there is Nobody hut mult be 
apprehenſive of very dangerous Confſequrners attending it: For any Kind 
of Evidence may, by that Means, be prevented, 

Lord High Steward. My ],ords, The Gentlemen of the Houſe of Com- 
mons may proceed in their Examination of this Witneſs; and my Loud 
Lovat will be at Liberty to atk what Quetions he pleaſes, in his Crots- 
Examination; and will likcwiſe be at Liberty to call Witneſies to'prove 
this particular Fact in his Defence in another Shape; for he may prove 
this Fact, in order to impeach this Witneſs's Credit, and probably have 
as much Effect of it as if it had been properly taken Advantage of, 

Mr. Sol. Gen. My Lords, I beg this Witneſs may be aſked, when he 
firſt 0 to live in Lord Leναẽ's Family; and how long he lived with 
him! | 

I. A. S. Sir, you hear the Queſtion. 

R. Fraſer. I entcred into Lord Lovat's Service in Ockaber 1744. 

Ar. Sol. Gen. How lang did you continue with him? 

R. Fraſ. I continued in his Service till his Lordſhip and I were taken 
Priſoners, the 7th of June laſt, 

Mr. Sol. Gen. I beg you may inform their Lordſhips, whether, in the 
Month of July 1745, you knew of any Information that was given to my 
Lord Levat, of an Intention of an Inſurrection and Invaſion ; and What 
Intimation was given of it ? 

R. Fraſ. Some time after the 25th Fuly 1745, I heard a Gentleman came 
to my Lord Leuat's Houſe, to tel; him, That the Pretenicr's Hon was 
landed ſomewhere about Z1haber, I heard my Lord Lovat ſay, He did 
not land like a Prince; that he had no Army with him, and only a few 
Servants, 

Mr. Sol. Gen. What did my Lord Lwat fay upon that Occaſion? Ws 
his Son at Home? 

R. Fraſ. He was at Home, or was then ſent for. 

Ar. S d. Gen. Do you know of any Perſon that was ſent by iny Lord 
Levat to ſee the Pretender at that Time? 

R. Fraſ. Not at that Time; I can't ſay that I knew of any. 

Mr. $:1. Gen. Do you know of any Endravours that were then uſed tr, 
raiſe Men upon my Lai Lovat's Eſtate? And if you do, ploats to men- 
tion the Times. 

R. Fraf. I remember ſome time after he dictated a Letter to me, to be 
ſeat to T wo of the Heads of the Tribes of the Fraſers. | 

Ar. Sel. Gen. Name them. 

R. Fraſ. James Fraſer of Foyers, and an Fraſer of Feral ne. 

Ar. Sol. Gen. What was that Letter for? 

R. Fraſ. To get Men ready to join the Maſter of Lovat. 

Hr. Sol. Gen. Wnere were the Men to po with him? 

R. Fraſ. The Le:ter does not particularize that. 

Mr. Sol. Gen. Do you know of any body that was ſent to take Liſts of 
the Men to be raiſed ? 

R. Fraſ. I took the Liſts of the Names of the Men. My Lord Lovar's 
Chamberlain ordered me to make a Liſt of the Names of all the Mien 
capable of bearing Arms North of Loch Neſs. 

.. Sol. Gen. For what Purp: ſe were thoaſ: Liſts made? 


the Common Law, where a Witneſs is tendered by the Plaintiff to be 
ſworn, the Oath to give Evidence in Chief is adminiftered to him, unleſs 
ite Defendant makes an Objection to his Competency, and then he may 
de examined touching that Objection, upon a Faire dire: But, after the 


R. Fraſ. Tot he beſt of my Knowledge to join the Maſter of Lovat, with 
the Pretender. 

Ar. Sal. Gen. Were ſuch Liſts made out with my Lord Lovat's Privity, 
or by hl: Directian? 
Re Frn 7. 
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E. 27. I am ſure he was acquainted with t. 
Mr. Col. Gen, How are you ſure he was acquainted with it? 
R. Fraſ. Becauſe I went into the Room, and told him what I 
ing; and that I was writing the Liſt. F 
Mr. Sol. Gen. What did he ſay to you upon that Occaſion? 

R. Fraſ. I cannot remember now, 

1 8 Sol. Gen. Pray, did my Lord 
out / wh 

R. Fraſ, I can't tell; I returned it to Fohn Fraſer, my Lord's Factor. 

Mr. Sol. Gen. Do you know of any Meſſage that was or paſſed be- 
tween my Lord Louat, and Lord Loudon, and Lord Preſident ? 

R. Fraſ. Ves. | 

Mr. Sol. Gen. What was it about? | | if 

R. Fraſ. Several Letters were ſent by my Lord Louder, and my Lord 
Preſident, to my Lord L:vat, to diſſuade him from entering into the 
Rebellion. wid | | . 

Mr. Sol. Gen. What Anſwer did my Lord Lovat make to theſe Letters ? 

R. Fraſ. He ſaid his Son was ſo obſtinate as to enter into the Rebel- 
lion; but that he could not help it. 

Mr. Sol. Gen. Was that Fact true? Was the Son ſo obftinate ? 

R. Fraſ. No; I am ſure it was not true. 

Ar. Sol. Gen. Why are you ſure it was not true! | 

R. Froſ. Becauſe, whilſt I was preparing « Letter to the Lord Prefi- 
dent, which my Lord Lovat dictated, wherein he acquainted them of his 
Son's Obſtinacy in going into the Rebellion (which Letter my Lord di- 
rected me not to let any body ſee), his Son the Maſter came in, and aſk- 
ed me for the Letter; and I refuſing to give it him, the Son took the Let- 
ter out of my Hand, 

Mr. Sol. Gen. Who took it out of your Hand? 

R. Fraſ. The Maſter: of Lovat took it out of my Hand; and, after 
reading it, ſaid, Good God, how is this! Accuſe me behind my Back 
To call me ſtiff- necked and diſobedient ! 1 will ſet the Saddle upon the 
right Horſe. 8 Ra 

Ar. Sol. Gen. Pray repeat the Anſwer you made laſt. : 

R. Fraſ. The Maſter of Lovat ſaid, If this Letter goes, Iwill go, and 

ut the Saddle upon the right Horſe, and will go and diſcover all to my 
Lad Preſident. | | i 

Mr, Hol. Gen, What did he mean by putting the Saddle upon the right 
Horſe? | 

R. Fraſ. That he would go and diſcover to my Lord Preſident, that his 
Father, my Lord Lovar, had forced him to do what he had done. 

Mr. Sol. Gen. Did the Son ſay any Thing to my Lord Lovat upon that 
Occaſion ?—— Fraſ. Not that I know of. The Words /iff-neched and 
diſobedient were left out of the Letter. 

Mr. Sol. Gen. How came theſe Words to be left out? 

R. Fraſ. It was done by the Maſter of Lovat's Order. 

Hr. Sol. Gen. Did you hear any Thing that paſſed betwegn Lord 
Lovat and his Son about his Backwardneſs in going into the Rebellion ? 

R. Fraſ. J heard him blame the Maſter of Lovat for being dilatory. 

Mr. Sol. Gen. Dilatory in what? — K. Fraſ. In, raiſing Men. 

Mr. Sol. Gen. For what Purpoſe ? | 

R. Fraſ. To join the Pretender's Son. 

M.. Sol. Gen. Do you know any Thing of Lord Lovat's ſending for 
People, as Painters, or of any Sort, to prepare his Tents ? 

R. Fraſ. Les; I myſelf wrote a Letter to his Agent at Inverneſs, who 
was a Painter. 

Mr. Sol. Gen. By whoſe Order did you write that Letter ? 

R. Fraſ. By my Lord Lovat's Order. | 

Mr. Sol. Gen. To what Purpoſe was the Letter wrote -R. Fraſ. It was 
to order the Agent, or the Painter, to make ſome Bell-Tents. 


> | 
$8. 


- 


was do- 


Ar. Sol. Gen. What did the Painter do in Conſequence of that Letter? 


R. Fraſ. He made them. 

Mr. Sol. Gen. Did my Lord Lovat know of it ?—R. Fraſ. Yes. 

Mr. Sol. Gen. How do you know he did ?—R. Fraſ. Becauſe I was 
with my Lord Levat when the Man was making them. 

Mr. Sol. Gen. What are Bell-Tents ? 

R. Fraſ. They are 3 to keep Arms dry from the Rain. 

Mr. Sol. Gen. Did you know of my Colours being made ? 

R. Fraf. Ves; we had one Pair of new ones made, and another Pair 
mended. | 

Mr. Sol. Gen. About what Time was that? and what Month? 

R. Fraſ. About the Month of September, I think. 

| Mr. Sol. Gen. Was it before the firſt Rendezvous ? 

R. Fraſ. I think it was after the firſt Rendezvous. 

Mr. Sel. Gen. Can you give an Account of the Men being rendezvouſ- 
ed, and whether it was done by my Lord Levat's Directions, or under his 
Authority ?!—R. Fraſ. They were rendezvouſed. 

Mr. Sol. Gen, Where were they rendezyouſed ? 

R. Fraſ. Upon that Part of Lord Levat's Eſtate near Caſtle- Downey, 

Ar. Sol. Gen. About what Time was this? in what Month? 

R. Fraſ. In the Month of Auguft. 

Mr. Sel. Gen. What was the particular Purpoſe of their being reviewed 


then ? 


R. Fraſ. To ſee who was capable of bearing Arms, and who had any. 


Mr. Sol. Gen. Were the Officers appointed then! 
R. Fraſ. No, I believe not. 
Mr. Sol. Gen. How do you know that the Priſoner was made privy to 
this Rendezvous? 
R. Fraſ. Becauſe they came back to my Lord's Houſe afterwards, 
Mr. Sol. Gen. Were they in Officers Dreſs ? 
N. Fraſ. They had white Cockades on. 
Me. Fol. Gen, How far was the Place of Rendezvous from Lord Lovat's 


Houſe? —— KR. _ About a Quarter of a Mile. | 
Mr. Sol. Gen. Were the Perſons there Tenants to my Lord Lovat ? 
R. Fraſ. They were his Tenants. 
Mr. Sol. Gen, What Arms had they? R. Fraſ. I can't ſay: I had 
my Lord's Liberty to go there and fee them; but I did not ſtay there, 
Ar. Sol. Gen. bo you know of any other Rendezvous? 


| 
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R. Fraſer. About a Fortaight *afterwards there was another Reg. 
vous. Mi, 77; 8 | 4 8 
Ar. Sol. Gen. Do you know of any Ammunition, Muſkets, or Army, 


that were given to the Men? 


R. Fraſ. I don't know of any Arms that were given them. There vn ö 


a Barrel of Powder ſent from Inverneſs. 
Mr. Sol. Gen. By whoſe Order was that done? 
R. Fraſ. By my Lord Leafs Order; I wrote the Letter. 
Mr. Sol. Gen. What was done with that Powdei ? ; 
E. Fraf. It was diſtributed among the Men. 


N. 


Mr. Sol. Gen. How do you knew that it was done by my Lord 
Otder K. Fraſ. Becauſe the Houſe- Keeper being diſgraced, I got 
4 the Place where it was, and ſaw the Powder and Bullets there. 
Ar. Sol. Gen. Was the Key delivered you for that Uſe? 

E. Fraf. I told my Lord of my having the Key. "ns 
Ar. Sol. Gen. Do you know of any Bonnets being provided ? 

R. Fraſ. There were Bonnets provided for them. | 

Ar. Sol. Gen, By whoſe Order? 

R. Fraſ. By my Lord Lovat's, | LS. 4 

Ar. Sel. Gen. For what Purpoſe were they provided? 

R. Fraſ. They were given to the Men. (LY 

Mr. Sol. Gen. Do you know where the Officers went after the laſt Ren, 


R. Fraf. The Officers came back that Night. 
Ar. Sol. Gen. Where did they come to? 
R. Fraſ. They came to m Lorg Leovat's Houſe. 
Ar. Sel. Gen. Had they Cockades ? 
R. Fraſ. They had white Cockades in their Bonnets. 
Mr. Sol. Gen. Do you know for what Sign or Mark they wore whits 


the 


„ 
— 


: R. Fraſ. It was a Symptom of their being People to join the Preten- 
er. | | 
Mr. Sol. Gen. Do you know of any thing that happened at my Lot 
w_— after Ws Battle of Profion-Pan ? . 8. 
Fraſ. Fraſer of Dallcraige came to Cafile- Downey with an | 
of the Balle of * . of | 45 INGY 
Ar. $:1. Gen. What did my Lord Lovat ſay to him upon that Occaſion? 
K. Fraſ. He ſaid, That his Men ſhould. be ſoon ready to go South, 
Ar. Sol. Gen. For what Purpoſe ? 8 
R. Fraſ. To join the Rebels, I underſtood. 


Ar. Sol. Gen. Do you know of any Men paſſing by my Lord Leuars 


Houſe ? 

R. Fraſ. My Lord Cromertie's Regiment paſſed by; and he and the 
A Dont, and ſeveral others, were — * tht Night. 7 

Mr. Sol. Gen. Did you hear any thing that paſſed upon that Oceaſiont 
any thing that was ſaid by my Lord Lovat upon it. 

R. * Ves, that it was owing to the Maſter of Lovat's Diſobedience, 
88 1 * my ww. ready as ſoon as any other. | 

r. Sol. Gen. Was there any thing elſe that paſſed th i- 
cular Healths drank ? fog ; TPO Kh A 

R. Fraſ. Yes, the Health of the Pretender's Son was drank, 

Ar. Sol. Gen. By what Name? 

R. Fraſ. By the Name of Prince Charles. | 7 
1 8 Sel. Gen. Pray at what time did the Maſter of Lovat go and join the 
ebels ! L 

R. Fraſ. It was between the 10th and 20th of December that he went. 
My Lord Levat was taken Priſoner on the 10th or 11th of December, and 
eſcaped about the 19th or 20th ; and at the ſame time the Maſter marched 
with the Fraſers. | 

Mr. Sol. Gen. Was my Lord Lovat extremely diſpleaſed at his Son's 
ſs marching ? or did he diſapprove of it? 

R. Fraſ. No. 

Hr. Sol. Gen. Did he ſend Word for his Son to come back again! 

R. Fraſ. He did afterwards ſend for him back, to raiſe more Men. 

Mr. Sol. Gen. Do you know of any Perſon who was concerned in the 
Rebellion, that after the Battle of Falkirke, came to my Lord Lovat's 
Hou 7 2 hater any thing yer Company then, and what it was? 

. Fraſ. Yes; there was a French Gentleman came, t id 
be the French Embaſſador. | + BY N 4 

Mr. Sol. Gen, Where did he come to:? 

F. Fraſ. To a Place belonging to my Lord Lovat. 

Mr. Sol. Cen. When was that? 

R. Fraſ. It was after their Retreat from Stirling. 

Ar. Sol. Gen. Do you know who was there beſides ? 

K. Fraſ. There were ſeveral others, particularly Lochiel, Keppech, Camerm. 

Mr. Sol. Gen. Do you know of my Lord Lovat's ſaying any thing © 
them about his aſſiſting them? 

R. Fraſ. He told them, he hoped they would excuſe him, on account 
of his Age and Infirmities. | 

Mr. Sol. Gen. Did he ſay any thing to ſhew his Zeal for their Succeſs, 
as ” _ bag 0 3 { | 

. Fraf. Les; he ſaid, I cannot go myſelf; but I will ſend m 
Son, the Darling of my Lite. deck ale Oo 

Mr. Sel. Gen, Do you know of any thing that paſſed between my Lord 
Lovat and his Son after that ? _ 

R. Fraſ. Yes; the Maſter came to Gortulg; and my Lord had lately 
received a Letter from one Mr. Sheridan, who had ſome Office under the 
Pretender's Son, complaining of my Lord's not getting his Men ready. 

Mr. Sol. Gen. Do you know of any thing that paſſed between them in 
relation to the Men having Leave to go home ? | 
*. Fraſ. Ves; my Lord was angry with the Maſter for giving them 

ave. | 

Ar. Sol. Gen. Pray, how long was this before the Battle of Cullen! 

K. Fra/. This was in the Month of February. = 

Mr. Sol. Gen. Do you know any thing of the Pretender's Son's coming 
to my Lord's Houſe after the Battle of Culloden ? 


R. Fraſ. Yes; the very Night after the Battle, the Pretender's Son 
came to my Lord's. 
Ar. Sol. Ca. 
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LN ce fome A for not joining him in Perſon, 10 
Did he 8 a his Zekl for him, ce 
— him in Perſon ? . 7 


152 e ſaid he had ſen his softe ard m; whbrn he loved more 


than himſelf. © 950 | 
Hr. Sol. Gen. Did he mention his having ſent any tote? W nth. HY, 


R. Fre. Yes; he mentioned his having ſent his Clan. el no. 
Mr. Soil. 2 Was the Excuſe accepted; or hat did the Pretender 
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Mr. Sol." Gen: Tod d NI Ny. No; 1 Had nd Gier An WHACT dye now informed yod of. 
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General Officers of the Rebel Army, which my Lotd Lovat had at mY 1 G Whe Ty make that Suki lam NA 
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tender there ——R. Fraf. No; he was not. 

Mr. Sol. Gen. Do you know any thing of the Converſation that paſſed 
then, or the Reſult of the Conſultation ? | 

R. Fraſ No; I was turned out of the Room: 1 did not hear. 

I. Sil. Gen. Do you know of any Money that was diſtridated ? To 
whom was it diſtributed, by whom, and for what Purpoſe? [ 

R. Fraf. I ſaw the Pretender s Son's Treaſuter give Money. 

Mr. Sol. Gen. For what Purpoſe was the Money given! | | 

R. Fra. To raiſe Men 

Mr. Sol. Gen. Do you know what kind of Money was ſo giyen ? 

R. Fraſ. It was French Linidirs, 

Ar. Sol. Gen. Was you with the Priſoner till the Time he was taken ? 
If you was, give an Account of his Retreat. 

. Fraf. 2 ſaid in an Iſland for a Month; and when we eſcaped, 

we were obliged to take a Boat to come down a Loch. 

Mr. Sol. Gen. What was the Name of the Iſland? e 

R. Fraf. The Iſland of Morer. 

Mr. 
Battle of Cullodem to that Time? 

E. Fraſ. We were in the Iſland from the Beginning of May till the 
th of June. 
; Mr. for Gen. With what View did my Lord Lovat come there ? 


| his Commiſſion. 


| Maj 


. Gin. Had you been with Lord Lovat from the Time of the 


came down : 


in the like manner as before. 


Fra. 1 7 Li, to vin in the beg. He ad! ne « had — 
t6 his bref t Majeſty, but only to the Perſons Who took away 


Sol. Gen. Pray what do you apprehend was the "Meaning of that 
e of the Maſter of Lovar that he would go to the Lord Preſident; 
diſcover all ? 
oven I underſtood, that he meant, that he would 8⁰ and join his 
y's Forces. 
| Wer Sol. Gen. My Lords, We have done with the Examination of chis 4 
Witnefs for the preſent. We ſhall have Occaſion, by-and-bye, to call i 
him, to ptove an Exhibit or TWO. 1 
Lird 40 Steward. My Lord Lovat, The Gentlemen of the Houſe of 
Commons hay e gone thro' their Examination of this Witnels : Would 
your Lordſhip aſk him any Queſtions ? | 
Lord Lovat. I am not ub 5 to aſk him any Queſtions. 


Then the Witneſs, by Order of the Lord High Steward, withdrew 
and the Lord High Steward returning back to his Chair, the Houle 
was moved to adjourn to the Chamber of Parliament. | 


Lird High Steward. Is it your Lordſhips Pleaſure to adjourn to the 
Chamber of Parliament! Lordi. Ay, Ay. 

The Houſe was accordingly.ad ours to the Chamber of Parliament; 
and the Lords, and others, z ewurdec 7 in the ſame Order, in which chey 
And the Houſe being there reſumed, 

Ordered, That this Houſe will proceed further in the Tryal of Simon 
Lord Lovar in V e/tminſter- Hall, To-morrow, at Eleven of the Olock in 
the Forenoon : And 

A Meſſage was ſent to the Houſe of Commons, by Mr. Eid and Mr, 
Thur/ton, to acquaint them therewith.” © 

Ordered, That the Lieutenant of the' Tower of London, or his Deputy, 
do take back the faid Lord Lovat,” and bring him again to the Bar of this 
| Houſe i in V Y/iminifter- Hall To-morrow, at Eleven of the Clock in the 


Forenoon. 
Tueſday the 1075 of March, 1746. 
The SECOND DAL. 


_ E Lords, and others; came from the Chamber of Parliament into 

Miſiminſter-Hall, in the ſame Order as on Monday: Where the Com- 
mons, For eir Managers, were in the Seats prepared for them xeſpective- 
ly, as before: And the Lords took their Places in the Court ; ; and the 
Lord High Steward in his Chair. 

Lord Higb Steward. The Houſe is reſuined: ls it your Lordlhips 
Pleaſure, that the Judges have Leave to be covered ? 

Lords. Ay, ay. 

Then the Serjeant at Arms made Proclambeicn for Silence ; and after- 
wards the following Proclamation: 

Ser jeant at Arms. Oyes, Oyes, Oyes | Lieutenant of the Tower of Lon- 
don, Bring forth your Priſoner, Simon Lord Lovat, to the Bar, purſuanc 
to the Order of the Houſe of Lords, to you directed. 

The Deputy-Governor of the Tower brought the Priſoner to the' Bar, 
And then he Kneeled down. 

L. H. S. Your Lordſhip may riſe. 
Then the Lord High Steward aſked Leave to go down to the Table: 


Which was done. 
L. H. S. Gentlemen of the Houſe 'of Commons, You may proceed in 


your Evidence. 
Mr, Neel, My Lords, The” next Witneſs we beg Leave to call in 


Support of the Charge, is John Murray of Broughton. 
| Fehn Murray of Broughton came into Court. 
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20's R. Fraſ. To fereen him from the King's Troops, which were then in 
Purſuit of him, and ſeveral others of them. 

Mr. Sol. Gen. Do you know of any thing that paſſed between the Maſ- | 

ter of Lovat and him at that Time? 

R. Frof. I remember the Maſter propoſed it to him to ſurrender himſelf 
the to the Duke; but my Lord Lovat adviſed him againſt it, and ſaid he 
at's could n6t do it conſiſtently with his Honour and he did not think he 
as? had been ſo mean-ſpirited as to offer it. 
| to Mr. Sol. Gen. Do you know any thin - ba any Advice that was given 

by my Lord Lovat about the Raiſin ng of Men ? | 

R. Fraſ. Yes; my Lord Lovat = preſent at aur, where they were 

ſpeaking of the Raiſing of Men. 

Mr. Fol. Gen. Had the Priſoner any Guard that attended him whilſt he 

was in Morer ? | 

R. Fraſ. Ves; he had a Guard of Te King to attend him. 
ron. Mr. Sol. Gen, Did they reſiſt any of the King's Forces that might op- 
% Wl Poſe them ? 

R. Fraſ. Not that I know of. | 

Mr. Sol. Gen. By whom were they paid ?---R. Fraſ. I paid them. 

Ar. Sol. Gen. By whoſe Directions did you pay them? 
els, R. Fraſ. By my Lord Lovat's Directions. 

Mr. Sol. Gen. Did you apprehend, that the Mafter of Lovat carried his 
ly Men into the Rebel Army without his Father's Permiſſion ? 

R. Fraſ. No; I am very ſure he could not. 
ord Ar. $2. 8 Why are you ſure of it ? 

R. Fraſ. Becauſe my Lord Lovat is a very ſtrict Man ; and none of his 
tely Children could have done it without his Conſent. 

the Ar. Sol. Gen. Had my Lord Lovat a Power over them ? | 
7 R. Fraſ. Ves; he had a very great Power over them. 
n in Mr. Sl. Gen. Pray, was the Guard my Lord Lovat had, armed ? 

R. Fraſ. Yes. 
hem Mr. Sol. Gen. You ſay there was no Oppoſition given by them to any 
| of the King's Forces ? | 
v? R. Fraſ. No; I think there was two or three of them fired: But my 

rd Lovat ſent me out to tell them not to fire. 
ung Ar. Sel. Gen. Do you know any thin bg. of my Lord Lovat s ſoliciting a 

mmiſſion from the Pretender, to be ieutenant-General of the High- 
Son „ or a Patent to be Duke? 

R. Fraſ. 1 remember, ſome time after I went into my Lord Lovat's Ser- 

50. lice, which was the 18th of October 1744, I ſaw in the Deſk a Copy of 


n old Patent, which gave the Title of Duke to Lord Lovat only. 
Vor. IX. 


Mr. Noel. My Lords, We defire that he may be ſworn. 

Lord Lovat. My Lords, I have Objections bxalnlt ct this Witneſs, One 
or two I apprehend to be eſſential. 

L. H. S. Make your Objections, 
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Cond itz en a wrhich dd, Thur if thoſe Perſohs:dd mts before the '12th-of 


Been ſuc er themſelyes-to One of his M zeſtres Luſtices of d 
Peace, then eyety ane, To: not ſurrendering himſe lis ſnall be adjudorg.. 


| bez and 


Shetrbzeattaintad of High Treaſon... And: our: Anfuer gh f 
this M bat the Cenditien bas been complied. with by Mr. Murray. 
hall readily;own; That, ſuppoſing the Condition had; nut been eomplics. 
Bitheiacearding-d40 Kar, in.shatiGaſe Mr. Aarrar, being an atten, 
£crion, could not be, a Witneſs, unleſs he had been pardoned. + But bir 
Anwer to that will, be, That he hath , ſurrendered himſelf ; and'che gy, 
reader will appear upon Record; and the Manner. of it is this: The lat 
Lerm, 2 was brovght. by Hobeer Conpus to the Bar of the Coug 
Kin 5rBench z dad . Lranſetipt of the Act of Parliament being h. 
dtiman am Centiorani broughs into that Court; and Mr. Afurray brougy, 
up, and per ſonally Appearing before the Juſtices of the Court of King's 
Bench.; and; being aſked by dem, Wat be had to fay, why he ſhould ns 
ſuffer Death, according to Law-? upona Suppoſition, hat he was Uttainie) 
upon that R of-Parliament 5 db pleaded: in generaly. That he we. 
of the Perſans named in the Act; and that, long before the 12th-of Jul 
1749r 0 Wit. on the 28th of June then laſt, he did. at Edinhiny, 
in due Manner, according tothe Meaning. of the A d, reader himfeli 4, 


els; ö Andrew Fletcher, Lord Juſtice Clerk, and one of his Majeſty's Juſtices of 


unneceſſary Adjournments., . COLE CAT RENT 
, Teord Leue. My; Lords, Ast s OdjeQion is very eſſent 
it may be anſwered before I make another. 
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jections at once. 
Mr, Noel. My 95 t oe 5 
all: It is ſingly, Whether the noble Lord at the Bar, as is uſual, ſhould 
t name all his Objections at once? When he does name them, then to 
Tach a5 are clear Points of Law, he muſt be heard by his Counſel: But, at 
Preſent, my Lords, we are upon. a, Queſtion concerning the . Courſe of 
Proceeding, Whether he ſhall name; them all at once? that they may be 
taken into Conſideration at the ſame Lime. „„ 
© My Lords, One Thin Kerr pe 0.2 yer extraordinary Manner; It 
was hid by the noble Lord at the Bar, That he was not to be directed by 
his Perſecutort. My Lords, We are no Perſecutors ; we perſecute no 
Man; we are entruſted by the Commons, who carry on this Proſecution 
apainſt the noble Lord at the Bar for Treaſon; and we proſecute for the 
ect of the King's Government, and the Laws of the Land. 
Lord Lovat. My Lords, I faid I was not to be directed by thoſe who 
accuſed me, Your Lordſbips. cannot expect, I can ſay. what I have to 
offer in an eloquent Manner. My Lords, Should the Saving of a little 
Time be a Reaſon for taking away.a Perſon's Life ? I hope theſe will not 
act like.the Parricides who. took off 97 Head of both Kingdoms in a Day, 
by their Proſecution. I am a Peer of this Land; and I think no Excuſe 
ok ſaving Time ſhould be allowed as a Reaſon to deftroy me. 
« a 25 $. My Lord Lovat, The Lords will uſe all the Deliberation, 
and give ou all the Time that is requiſite for your Defence; but I muſt 
beg your Lordſhip, will have ſo much Conſideration as to keep your 
Temper, and not ſuffer yourſelf to be hurried: into Paſſion;; for that may 
om prejudice you in making N Your Lordſhip will find 
we Pe ap oj in your Defence, by keeping your Lemper. 
Lord Lovat. I give your Lordſhip, my; humble Thanks: And, ſince 
your Lordſhips will not allow me Counſel, I have ſpoke the little Non- 
enſe 1 had to ſay ; but now your Lordſhips ſhall hear me ſay nothing out 


* 1 F J. My Lord Lovat, The Queſtion now. is, Whether you ſhall 
name all your bjections at once? I m. acquaint your Lordſhip, That 
14 the Rule int e Courts below, That if ſeveral Objections are made to a 


Witnels, they are all named at once, in order 10 prevent unneceſſary 


eaYsS, . f } nu atd, tg An oO 90H 1 = 
7 0 Leer. My Landy To New how. much I defire to ſave Time 
(cho', according to the Courſe of Nature, my Lime can. be but ſhort), 
Yue ſo far from deſiring to give Jour Lordſhips Trouble, or to prolong 
Time, that I do inſiſt upon this Objection to the Witneſs, and rely upon 
it as the only material Objection. Fac 
Ten the Lord High Steward directed the Act of the laſt Seſſion of 
Parliament, for = Attainder of ſeveral Perſons, and, amongſt others, 
of Fohn Murray of Breughton, to be read: And the ſame was read ac- 
. . .cordingly by the Clerk at the Table: ; 
L. H. S. Gentlemen of the Houſe of Commons, You hear the Ob- 
jection made by my Lord Lovat againſt this Witneſs : Which is, That 
e ſtands attainted by the Act of Parliament juſt now read; and that he 
did not ſurrender himſelf before the r2th of Fuly, the Day preſcribed by 
the Act. And this being a Queſtion of Law, he defires to be heard by 
his Counſel to it. ; £4 : : | 
Mr. Attorney General. My Lords, We have that which will appear to 
your Lordſhips, to be a plain and a clear Anſwer to it. It appears, that 
this is an AR of Parliament for attainting ſeveral Perſons, upon a certain 


e What we are now upon, is no Point of Law at | 


13 My Lords, 6 


the Peace: And he ſays, That the ſaid. Andrew Fletcher: had then Autho 
Lit to admit him to make ſuch Surrender. He then ſtates, That on in 
ſaid agch of June, in conſequence of this Surrender, he was committed 
by the Lord Juſtice Clerk to Priſon, according to the DireRtions of the 
of Parliament ; and that he had ever ſince that Surrender \rembined 
in Cuſtody, ang. ſtill continues in Priſon, and is ready to take his Trial 
and ſubmit himſelf to Juſtice, My Lords, He having pleaded this Pleaztie 
Attorney General, by virtue of a Warrant from „ „ recent 
the Plea to be true: Upon which the Court of Mug . Bauab made a Re. 
cord of it. He was remanded back to Priſon, and there remains to anſwrr. 
Nenne to Law, wien he ſhall be called to an Account for this Hz. 
Treaſon. My Lords, We have the Record, and beg it may be read. 
Lord Lena. My Lords, I object to the reading this Record, becauſe 
it is no Evidence againſt me; and I beg my Counſel may be heard to it. 
I am. a Stranger to the Record, which is grounded only upon the Con. 
feſſion of the Attorney General, unſupported by any Proof; and I deſite 
my Counſel may be now heard. dot t en 
Ar. Ait. Gen. My Lords, As to the Objection 


againſt readi in : 
Record, |I apprehend there is no Foundation. for it. Na Rear _ 
Court of King = Bench, concerning the Perſon to whom the noble Lond 
at the Bar has objected, as being attainted.; and, upon the Face of the 
Record, it will appear, that he is not a Perſon attainted. As to what 
the noble Lord ſays, That he is no Party to-the Record, It is true he is 
not; but it is a Record notwithſtanding. It is a Record upon the Point 
in Queſtion, to ſhew whether or no the Perſon who is propoſed as a Wit- 
neſs, is attainted: And there is no other Way by which he can have an 
Opportunity, in a Court of. Juſtice, to avoid that Attainder, but by being 
brought into that Court, and aſked, What he has to ſay why Execution 


{| ſhould not de awarded againſt him, upon the Foundation of his bei 


attainted by the Act? The Law gives him a Right to make his Defen 
h that Demand of Execotion. He has. done it, by averring a Fact 
of a Surrender, purſuant to the Act; and the Attorney General having 
confeſſed that Fact, it appeats, that the Witneſs is not attainted ; and the 
whole is (as it ought to be) entered on Record, which is the propet Evi- 
dence of his not being attainted; and therefore muſt be proper to be read 
to your Lordſhips, to anſwer an Objection, founded on a Suppoſition, 
that he is, though the Priſoner. is not, nor could poſſihly be, a Party to it. 
L. H. S. My Lord Lovat, You have heard what the Managers ſay: 
Do you now inſiſt upon the Objection to the Reading of the Record? 
or will you reſerve your Objection to the Witneſs till after the Record 
has been read? ? MA 505 308 e 4d 3800 
Lord Lovat. I deſire, that it ſhould not be reddee. 
I. H. S. Do you deſire, that your Counſel may be heard to that 

Queſtion, as a Point of Law? % F t bn \ yas 

| Lord Lovat.. Yes, I do. | WW 1A 41 bar ng) 
Ar. Att. Gen. To be ſure, my Lords, if it is any thing, it is a Point 
of Law; but your Lordſhips will judge whether it is a Point of Doubt; 
and therefore deſerves to have Counſel heard to it. 
L. H. S. If my Lord Lovet inſiſts upon it, his Counſel muſt be heard 
to. this Point. LJ ; ® | 37 — 715 


F 


Mfr. ForRRESTER. ion a1 


E] * 1 
1 


I AM, by your Lordſhips Order, aſſigned Counſel! to the noble Lord 
the Priſoner at the Bar, to advife and aſſiſt him in Matters of Law. The 
Odjection that the noble Lord has made to the reading this Record, Js, 
That it is grounded upon a Plea of Mr. Murray, confeſſed by his Ma- 
jeſty's Attorney General, to which the noble Lord is no Party; that 
Nobody is bound by that Confeſſion but the Crown; and conſequently, 
that it cannot be read againſt the noble Lord at the Bar. And, my 
Lords, I apprehend, that a Plea reſting merely upon the Confethon'ot 
the King, and which, in Fact, may or may not be true, ought not, in 
point of Law or Juſtice, to conclude any Party but the Crown, in 
| whom alone reſided the Power of confeſſing it. 2 ge 
My Lords, I am ready to acknowledge, that the Law of England 
gives the greateſt Credit to Proofs by Matter of Record; and that they 
are Proofs of the higheſt Nature: But, my Lords, there is a great Dif- 
ference between Records grounded upon the Confeſſton of the Party, 
and Records upon Verdicts. | 

The Reafon is, That in Records grounded upon Confeſſion, the Party 
may come in, and ſuggeſt a Thing that is true or falſe ; And it would 
be extremely hard, in regard to Third Perſons, who may be injured. by 


| it; I ſay, it would be extremely injurious, if they had no Method to be 
let in, to falſify a Plea thus confeſſed. But where a Record is grounded 
upon a Verdict, and Judgment given thereupon, the Caſe is very difier- 
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ent, becauſe there is always a full Hearing before a Court of 
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. My Lords, the great Conſequence of Queſtions of this Nature is ob- 
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edi on ſuck Profs: Jo that both the Matters: 


i any ariſe, being fully debated and determined, it is highly fea- 
2 at | — Could be conhcluſive, upon the Main, S 
alled in queſtion over and over again and ſo Courts of ur 
would'never come to an End of 'the/Buſinels before them. My Lords, 
The Diſtinction that I make is not purely of my own Imagination; your 
Locdſhips ill and it in the beſt Writers on the Crown Lawe My Lord 
Cue, in his Third Arft. fol. 431. and Lord Chief Juſtice Hale, in the 
Firſt) Volume of "his" Hyfary of r Peet of: the Crown, fol. 30 1. tells us, 


 finis-litium-; ſince, if it was not; every: 0 


ö it Tenant in Fer aliens his Lands, and then is attainted of 


2 by Verdict upon an Indictment, ſuppoſing the Offence com- 
nitted before che Alienation, the Alience cannot falſify the Attainder, 
upon 2 Suppofition, that there was no Treaſon committed before the 


othing concluſive done by the Alienor. This, my Lords, I apprehen 
5 extremely iro to the preſent Purpoſe : Your Lordſhips will be 


to obſerve: how far it goes; it reſpects the Crown in point of 


xreſt; the Lands actually forfeited to and veſted in the Crown by the 


Atainder; | which" yet being grounded only on the Confeſſion of the 


| Party, cannot operate to "injure a Third Perſon, but he may ſet it aſide, | 


recover this Lands again, notwithſtanding the Record by which it g 
— „chat the . committed Tresſon and ſold the Lands after 
the Treaſon” actually committed. My Lords, I am aware of an Ob- 
jection chat ma be made : It will perhaps be ſaid, That it was in the 
power of the n to have fully eſtabliſned Mr. Murray's Credit, by 
taking another Method, that of granting him a Pardon; which would 
aft removech all Objection. My Lords, I grant it would; and had it 
dren done, the noble Lord at the Bar, nor his Counſel, would not have 
wubled your Lordſhips with any Objections. But, my Lords, there is 
2 very wide Difference between the two Methods: A Pardon takes away, 
Lord Hobart expreſſes, both parnam & reatum ; it obliterates the Crime 
«s much as if there had been no Crime at all; and when that has been ance 
declared by the Crown, it is concluſive to all People: A Pardon removes 
aH Objections to the Perſon, and to his Character. But the preſent Caſe 
is extremely different; for the Subſtance of Murrays Plea, tho? confeſſed 
by the Attorney General, ſtill remains a Matter of Doubt, and a Matter 


1 


>; 1 


iht falſify che Attainder in the very Point of the Treaſon, there rome. [ 
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| knows to be falſe, That he ſutrendered himſelf 


of:Evidences My Lords, That Mr. Aurray appeared in the Court of 


King' - Bench, that he pleaded he was the Perſon named in the Act, fo 
far is true, and ſo far I allow: But, my Lords, notwithſtanding he plead- 
ed that he ſurrendered on the 28th June, and was then committed to 
Priſon, this may de falſe; Evidence might have been produced to the 
contrary z and, upon that Evidence, it might have appeared, that he did 
not ſurrender before the 12th of Fuly, VETO WPES 104, Stet OL; 

- My Lords, ſhould that happen to be the Caſe, in what Condition 
_ a Third Perſon be, was this Proceeding to be concluſive againſt 
him 2 It is 2 Maxim in Law, that Aus legis nemini facit injuriam. The 

im holds equally ſt:ong as to the Acts of the Crown; and, if our 

13 ſo explicit on the latter as the former Head, their Silence 
proceeds from the great Modeſty of our Laws, Which, as they repoſe the 
hizheft ruſt in the Honour and Juſtice of the Crown, wore oe its 
teropative'will ever be turned to the Subject's Detriment : And indeed 
x 12 tells us, that neither the Acts of the Crown, or of any Party 
whatfo: ver, ought to affect a Third Perſon, who was u Stranger to them, 
and who has had no Opportunity of controverting them 

My Lords, I would trouble your Lordſhips with a very ſhort Caſe to 
illuſtrate what I am contending for: A Copyholder is attainted, and 
flies, and the Land eſcheats to the Lord: Suppole that he is afterwards 
taken, and brought up into the Court of Xing - Bench, and there pleads, 
that he is not the Man; and that Plea is confeſſed by the Attorney 
General; would this be Evidence againſt the Lord, who had acquired a 
Property in the Land by Eſcheat? Would he be concluded by that Pro- 
ceeding ? Would the Tenant, by ſaying, I have pleaded I am not the 
Man, and the Attorney General has confeſſed it, avail himſelf againſt 
the Lord ? My Lords, is to be an Intereſt diveſted out af a Perſon 
by-a mere Confeſſion of the Parties, in a Proceeding to which he is a 
Stranger, and was never admitted to litigate : And as the Lord by 
Eſcheat would not be concluded in the Caſe I juſt now put, I do not ſee 
any Diſtinction can be made between that and the * 1 4 

he noble Lord at the Bar has a Right to objec 


— 


to ever r at- 
inted; i t be take b £ —. 4 etween | 
tainted ; and that Right cannot be taken away by any Proceeding | by Matter of Record, yet, by the conſtant Rule of 


other Perſons, to which he is no Party. 


My Lords, the Caſe is rather ſtronger here; becauſe, by the ſame 


Neaſon that Mr. Murray is enabled to be a Witneſs, by having pleaded, 
that he ſurrendered within the Time limited by the Act, and that Plea 
confeſſed by the Attorney General, if a Perſon actually attainted by Ver- 
dict and Judgment (which is the higheſt Kind of Attainder) ſhould, 
upon any Occaſion, be brought up to the Court of King's-Bench, and 
aked why Execution ſhould not be awarded againſt him, that he ſhould 
deny, as happened in Okey's Caſe, his being the ſame Perſon, and that 
Denial be confeſſed by the Attorney General, this Man, whom the Law 
diſables by his Attainder for an Offence of the higheſt Kind, from giving 
Teſtimony in any Caſe, the Attorney General would, by his bare Con- 
ſefhon, reſtore to Credit, and enable to give Evidence in uy Caſe, 

This would be inveſting the Attorney — with a legiſlative Power; 
and that, I believe, your Lordſhips will ſcarcely think proper or reaſonable, 


Ar. Forn. 
My Lords, ä t 
' 1 AM likewiſe aſſigned of Counſel for the Noble Lord at the Bar. And 
the Queſtion before your Lordſhips is, Whether the Record, now pro- 
Cuced, can be received in Evidence to repel the Objection that ariſes 
from the late Act of Parliament to Mr. Murray's Evidence? 

By that Statute, he is actually attainted, unleſs he ſurrendered before 
the 12th of July 1746; and, if attainted, it is admitted by the Gentle- 
den of the Houſe of Commons, that he is incapable of being a Witneſs, 
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intirely on the Veracity of Witneſſes, He ure to prove the Facts, wpon 
which ſuch Determinations are to be founded: * there can "ſcarcely 
ariſe a'Qitſtion relating to Eviqenee ef greiter Importance to any Man, 
chan the preſent to the noble Lord at the Bar, whaſe Eſtate, Life, and 
Honours, depend on the Evidence that may be received againſt bim; and 
therefore your Eotdfhips will be particularly cautious that he hall not be 
affected by any but legal, unexceptionable Witteſſes, oO 

As to the aste now offered to be tead, it conſiſts only of a Pleu by 


Mr. Nrurray, that he ſurrendered” in due time; Which Mr: Atrorrity 


General has thought proper to confeſs. And it is argued, I hat this Piea 
and Confeſſion are proper Evidence, that ſuch Surrender was made, and 
the Proviſion of che Act, o fat as concerns Mr. Murray, abſolutely de- 
fea 1 ; ; SL + 2 4 ” oi T1 „en, 
My Lords, how far ſuch a' Proceeding may bind the Crown is not 
material in the preſent Queſtion; but whether it ſhalt conctude the 
noble Priſoner, who is an abſolute Stranger to it, and who never had Any 
Opportunity of conteſting the Truth of the Fact, is of the utmôſt Im- 
portance. The Attorney General, by his Office, proſecutes and defends 
the Cauſes of the Crown, and; as ſuch, may make many Adtfiifion$'to 
bind the Crown ; but it would be extremely inconvenient, if ſuch Ad- 
miſſions ſhould conelude any body elſe; In ſome Caſes they are 'tota 
diſregarded; and therefore, if things are confeſſed as Errors in a Retord, 


which appear not to be Errors, the Court, where Tuch Record is depend. 


ing, is baund to give Judgment againſt ſuch Confeſſion, and act ing 
to Law. : | T4774 Fx a f * a 2 15 op wt LESLY 7 
So, if a Matter of Fact is offered to be admitted, which the Curt 
knows to be otherwiſe, it ſeems to be their Duty to eg ſuch AUAIAGH; 
and therefore ſuppoſe, upon the Statute of "Fat. VI. one outlawed 
Treaſon ſhould be brought into the King's-Bench, in order to hñaye Ex 
cution awarded upon the Outlawry, and ſhould peut What the Cburt 
‚ | Within the Veat 16 the 
Chief Juſtice, according to that ,Statute, and the Attorney Get 
ſhould be diſpoſed to confeſs it, ought not the Court to Feject Tuch 
Admiſſion ? Or muſt they be concluded by what is well Known to Be Uri. 
true ? Certainly the Court would not ſuffer ſuch an Attemp to pfevalf. 
In the preſent Caſe, there is nothing offered to your Lordihips to Pye 
Mr. Murray's Surrender, but the Record of what paſſed between Aff 
and the Attorney General in the King's Bench; a if this Recbtrd is 
permitted to be read, tho' the Contents of it ſhould be abſolutely untrüé, 
yet, when once read, it will be concluſive Evidence of the Fact it Im- 
ports, and no Proof can be admitted to conttadict it; and, if it 16 Erl 


4, 


dence to be received on this Occaſien, it muſt be Evidence in all'Caurts, 
and on all Occafions, where a Queſtion may ariſe about Mr. Murray's 
Attainder, 03 5tdor n 189315010. Hort er Ih : Me 


My Lords, Mr. Murrey may have Eſtates, which by the Cuſtom of the 


Manors where they lie, 1 by the Grant of the Crown, may belong to the 
f 


Lords of thoſe Manors. is Surrender was not made in proper Time 
all ſuch Eſtates are forfeited to ſuch Lords; and yet, if this Record is t 
be admitted, it will be Evidence, that cannot be contradicted by them, and 
muſt diveſt thoſe Rights and Eſtates, which, by this Attainder, they were 
lawfully intitled to. )CCCCCCC00CC0TCCC0CC IRS AOPRE 
But the Miſchief of permitting ſuch'a Record to be read will not ſtop 
here: For Purchaſers likewiſe muſt be concluded by it; and theref6te, 
though Lands may have been long ſince ſold and enjoyed, under a T itle 
ariſing from an Attainder of the ſame Nature with Mr. Murray's, yer 
if this amicable Proceeding between the Attorney General and the Party 
2 is to prevail, no Purchaſer, even at any Diſtance of Time, can 
ecure. . 9 5 EA ; e 


ln this Light, the Point ſcems'of very extenſive Conſequence : Por it 


is to give the King's Attorney Power to do more by the Admiſſion of a 
Fact, which perhaps may not be trite, than the King, by a Pardon, can 
effect: For the King's Pardon cannot reſtore Lands ferfeitec to ochers; 
whereas, if the preſent Attempt ſhould ſucceed, the Rights and Titles of 
Strangers may be deſtroyed, though never ſo juſtly founded. | g 

My Lords, whether Mr. Murray ſurrendered, or not, is a Matter of 
Fact capable of Proof, is a Fact of the utmoſt Importance to the Priſoner : 
and therefore, as the Rule of Law is general, That nothing done of 
tranſacted between Two Perſons ſhall prejudice a Third, who does not 


concur in the Act, nor has an Opportunity of e e the p:efen 


Record, which, for any thing apparent, may be an entire 


2 iction, ought 


not to be received. | | 
And, my Lords, ſuppoſing there was a Poſſibility of ppying il: Fad 
py IN COUNT 70 ence, the Record 
produced ſeems improper to be read; becauſe it is nat the belt Evidence 
the Nature of the Thing will admit of, and, for that Reaſon, is not the 
n JIG YN} ein . 


* 


. 4 
” ” 


proper Record to prove the Point in Queſtion.” y 
That the Judge or Juſtice, to whom Mr, Murray ſurrendered nimſelf, 
made a Record of ſuch Surrender, cannot be doubted. It was his Dut 
ſo to do, and muſt be preſumed to have been done; and the'efore, if this 
Fact is proper to be proved by any Record, the Original made by ſuch 
Magiſtrate, who took the Surrender, 'dught to be produced. HOO” 
My Lords, it may be ſaid, this Record in Queſtion imports an Admiſ- 
ſion by the proper Officer of the Crown, of a Fact which he muſt be 


ſuppoſed to have inquired into, and has therefore admitted, becauſe he 


finds it to be true, 1 x $ 

My Lords, this Anſwer might have been given, if Mr. Attorney had 
at this Bar, offered originally to confeſs the” ſame thing. And ſuppoſe 
the Record, now attempted to be read, had never exiſted ; and, upon an 


Objection to Mr. Murraꝝ s Teſtimony, the Attorney General had ſaid, 


Here, 1 have the King's Warrant to confeſs, that he ſurrendered: before 
the 12th of Ju ;-would your Lordſhips have received ſuch an Admiſ- 
fion ?—Would you conclude yourſelves by the Confeſſion of à Fact 
without knowing whether it was fo, or not Would the Court have fuf- 
fered the Force of an Act of Parliament to have been defeated: hy ſuch 
an, Acknowled ment ?---Or, would not clear and poſitive roof have 
been required of an actual Surrender ? | 

My Lords, if it could, upon what Reaſon can ſuch a Confeſſion in 
the King's-Bench, in an inferior Court, in the Abſence of the Priſoner, 


who 
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edi it it is not, the preſent Method, by which it is Attempted. tobe 
— is a certain one to dtaw the — an Error about — hag 4 
Lordſhips muſt perceive the Danger of allowing ſuch a cep 
miſchie vous ãt may be to the Priſoners to Lords of Manors, toPurcl alers, 
to all Strangers, who never” can have an Opportunity of diſputing th 
Truth of it t- And therefore, whatever EB it may have between the 
Crown and Mr. — 1. is humbly ſubmitted; that it ought not to be | 


TEE! AT OOO TOOTHED TO , nr SERRA; os 
EIT 4c ra 
1 ords, le 5 | 1 eee 
1 ay E |ikewiſe the Hongur to attend your Lordfhips, as one of the 
Counſel fon the noble Lord at the Bar, whoſe Province it is to lay before 
our Lordſhips, and enforce, with all humble Submiffon, what may occur 
N his favour in point of Law : But the Two learned Gentle- 
men, who have gone before me, have ſpoken ſe full ys and diſcharged their 
Duty ſo well, that I ould treſpaſs upon your Lord * Titne, aid alſo do 
them Injuſtice, if I conſumed much of it, Belides, m 1 to 
ſident of my on Abilities to ſpeak long upon A Que ion, whic is invol- 
ved in the particlar Laws of this Country; and therefore I ſhall; with 
your Lordſhips Indulgence, confine my Endeavours to ſetve my Client, 
to a few general Obſervations, which, I bunibly, think, muſt naturally 
occur to every Man upon that Point, which the noble-Lord at the Bar 


. 24 — * 


a competent Witneſs againſt him 5 or, in other Words, that, according | 
to the Rules of Law, his Evidence ought not to be received. And, to 
maintain that Poſition, he has laid down another, . That the Re- | 
cord of the Court of King's-Bench, which proceeds ingly upon the 
bare Admiſſion of his Majefty's Attorney General, unſupported by any 
Proof; ought not to be read as Evigence of Mr. Murray's Surrender, fo 
a8 to qualify him. to give Eyidence upon this Trial, ink 
As to the Firſt, I — apprehend it to be wholly utineceſſary to uſe 
any Arguments to prove, that, if thoſe Proceedings in the Ning - Bench 
did not ſtand in the Way of the noble Lord at the Bar, Mr. Murray 
mull, of courſe, have been rejected as an incompetent Witneſs. 

It remains therefore only to be conſidered, Whether ſuch Proceedings, 
tranſacted only between the Crown and Mr. Murray, can affect the Inte- 
reſt of a Third Perſon. e 

My Lords, the Conſequences of this Queſtion are of the greateſt Im- 
portance to the Subjects in general; and although the noble Lord is more 
immediately concerned in it, yet if it ſhould be determined, that this is 
proper Evidence to affect him, the like Evidence muſt be received againſt 
every other Subject of Great Britain; for the Law cannot diſtinguiſh 
between Kim and others: And I beg leave, my Lords, to ſay, that it ap- 
pears. from the Authorities, which have been cited by the other Gentle- 
men, and which have always been conſidered as of the greateſt Weight in 
this Country, that the Admiſſion of the Attorney General, or any other, 
cannot affect a Third Perſon; and I take it, my Lords, to be a general 
eſtabliſhed Rule, that the Intereſt of one cannot be affected by the Admiſ- 
ſion of another. 2 ; | 

My Lords, I apprehend, that my Lord Cote's Senſe of this Matter is 
ſo extremely clear and obvious, that it requires no Explanation ; and ſo is 
the Opinion of another great Lawyer, my Lord Chief Juſtice Hale, 

My Lords, the Law gives an 8 to falſify the Verdict of 
Twelve Men, where a Third Party, from the Want of it, may be injured 
only in a pecuniary Matter; how much more reaſonable is it therefore, 
that this kind of Agreement ſhould be ſet aſide, and held of no Con- 
ſequence, in a Caſe where the Life, Fortune, and Honour, of a noble 
Lord is concerned? | : | 

My Lords, I would humbly aſk, What Kind of Acquittal was this ? 
Not an Acquittal by Verdict, the legal Acquittal in this Kingdom; but 
by a bare Conſent; a Conſent that ſurely has not Force, enough to re- 
peal an Act of Parliament. _ | = | | 

My Lords, the only Way the Act of Parliament left for Mr. Murray 
to avoid the Conſequences of an Attainder, was the Performance of a 
Condition; that is, ſurrendering himſelf within a Time limited. 

Now, I would ſuppoſe that this Act had been a Deed granting an Eſtate 


on a certain Condition, muſt not that Condition have been performed tru- | 


ly and effectually ? - Certainly it muſt, by the Rule laid down by Lord 
Cole. Shall not Acts of Parliament, therefore, be as ſtrictly complied with 
as common Deeds and Conveyances ?. Surely the Gentlemen of the Houfe 
of Commons will hardly deny it. Conſequently the Attorney General 
could not, by any Conſent of his, make this Record in the K:ing's-Bench 
tantamount to an actual Surrender, IN 8 

Suppoſe, my Lords, the Act had attainted Mr. Murray of Felony in- 
ſtead of Treaſon, could this Admiſſion of Mr. Attorney General have de- 
prived the Lord of the Lands which would have eſcheated to him? No, 
my Lords, it could not, if 77 Regard is to be paid to the Rule laid 

down in 5 Cete 96. That the Eſtates of Third Perſons ſhall not be di- 
veſted by colorable or covinous Payments, but by ſuch as are true and 
effectual. And what are Payments but Performances of Conditions ? 
And the ſame Law that guides one, will the other. 

The Fact is not as the Record ſtates it; the Attorney General's Con- 
ſent, which is the Hat for this Record, was a Conſent after the Impeach- 
ment of the noble Lord. I wiſh it rather had preceded it. 

My Lords, if Mr. Murray had held by Copyhold from the noble Lord 
at the Bar, and had been attainted, the noble Lord would have been intit- 
led to the Eſcheat or Forfeiture of thoſe Lands; and no Admiſſion of the 
Attorney General's could defeat him of it, any more than it could in 

the Caſe of a Forfeiture of Lands in a County Palatine, where the Grantee 
of the Crown became intitled to the Benefit of it. Shall therefore, my 
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it is true that My. ddurray, ſurrendered, in proper Lime, JOAN ny 
ta be 


- | M 
Side, 


ords, Lam too dif- 


has taken the Liberty to propoſe to your Lordſhips by way of Ob- Validity of the Objection, upon its own proper lega 


J The noble Priſoner at the Bar has objected; That Mr. Murray is not | 


CS. EY 


| cumſtances, and free from Attainder as to othets; that he ſhall be "BY 
pable 8 hold his 2 1 or Ohattels, and yet be reſtored in Credit, © 
to affeek the Life of an Innocent Man ; for much, tit! Convictiob, ec. 
af f6, by Lax, prefuined io be: e ene this is Conftruginn? 
unprecedefited ang new, that, we dope, it will never receive the Sanden 
r SOT eee eee e 
A Lords, I hope your Lordſhips will never countenancethe Admigy, 
of ſuch an Price an Eyidznce who is fo ſtrongly agitated by the Hehe 
Pafdon, and Feat of Punithment, that, to procure the one, and dil 
he other, de may give up all Senſe of Honour, Humanity, ant Juſtice, 
y Lords, as the learned Gentlemen, who ſpoke before me on the fark 
Side, have made it unneceffary for me to add any thing more, I mall 100 
| give your Lordſhips any further Trouble at preſent ; an beg your Loi. 
ips Pardon for that which I have already given you; Bur, if any Reply 
ſhould be neceſſary to what ſhall be offered” by the: Gentlemen: of ch. 
Houſe of Commons, 1 bope we ſhall have your Lordfips Indulgence. © 
Tord High Steward. © Gentlemen of the Houſe" of | 


0 
't 


| ; 6 ; | 2 ; ** * 2 þ a 92 je 7 
. Mr. ATTornegy-GENERAL n 
THE Managers do not diſpute the Priſoner's Right to any good Oh. 


jection fagainſt the Competency of the Witneſs, or inſiſt, that it is na 
equally 2. before your Lordſhips on this Impeachment, 3s it would 
be on a Trial in the ordinary Courts of Juſtice. © But they diſpute the 
Foundation. 
As the Objection is to the Reading this Record; the mere Stating 
the -Queſtion will be an Anſwer to it, and obviate or refute evefy Ar. 
Fan of is ne et gfe Le, Abs, 34k.) 
The original Objection was againſt Mr. Murray's being examiried « 
a Witneſs, upon the Suppoſition of his ſtanding attainted of High- Ties. 
ſon by the late AR, in not ſurrendering within the Time preſcribed.” The 
Managers allowed the Conſequence, if the Allegation of his Attaindet 
were true, as that would render him infamous, not as it would probe 


| him guilty of Treafors ; for the Guilt alone, without the Attainder, 


would not render him incompetent, it being a clear eſtabliſhed Point, 
that even a particeps criminis may be a Witneſs, to prove the Guilt 
of thoſe who joined with him in the ſame Crime: And your Lord. 
ſhips, in the late Trial of the Lord Balmerino, admitted that Sort of Evi. 
dence, But the Managers anſwered the Objection, by denying the At. 
tainder ; and produced this Record, to ſhew the Surrender purſuant to the 
AR, which attaints him only on Condition of his not ſurrendering within 
the Time limited, This Record is of a Proceeding commenced on the 
Part of the Crown, on the Foot of this very Act, in the proper Court of 
es, againſt the Witneſs, and defended, on the Part of the Wit 
y.this Surrender; and that Defenee and Surrender confeſſed” by the At- 
torney General, by Wartant from the Crown; and this allowed by the 
Court, who, inftead of awarding Execution againſt him, remanded bim to 
—ᷣ8 where he now remains forthcoming, to Juſtice, according to the 
Now, to fay that ſuch a Record, relating to the preciſe Point in quet. 
tion, canhot be read to diſprove the ſuppoſed Attainder, and fit the 
Competency of the Witneſs, would be to deny one of the firſt Principts 
of Evidence ; and therefore the Counſel, aware of the Abſurdity, have not 
ventured in Terms to aſſert a Propoſition fo contrary to the known Law 


of the Land, as that ſuch a Record is not proper to be read; but ſeem 


rather, in the Way of Argument, to deny the Conſequence of it when 
read, and have inſiſted on Reaſons that tend to ſhew that it is not con- 
eluſive Evidence; and therefore, that the Fact of the Surrender may be 
ſil! controverted by Evidence on the Side of the Priſoner, rather than 
that it is no Evidence at all. | | 3 

Though this is more properly a ſubſequent Queſtion, and a very diſe- 
rent one in its Nature, yet, in the preſent Caſe, it is really, and in Effect, 
the ſame, and the neceflary Conſequence of the other: For to infill, that 
this Record is not concluſive Proof of Mr. Murray's not being attainted 
by that AR, muſt proceed on this Suppoſition, that he may in be held 
attainted under the Act, netwithſtanding this Record. But, I preſume, 
your Lordſhips will upon no Terms be induced to admit of that Suggeſ- 
tion, when it is conſidered, that the certain Effect of it muſt be, that he 
may be called up again for Execution, and put a Second Time on the 
Defence of his Life againſt the ſame Charge. | | 
But to conſider the Grounds, on which the Objection has been attempt - 
ed to be ſupported, | 

There are Two general Reaſons inſiſted on ; one, That the Surrender 
inſiſted on in Behalf of the Witneſs, when he was brought before the 
Court of King's Bench, was neither proved to the Court, nor found by 
a Jury; but only confeſſed by the Attorney General: The other, that 
the noble Lord was himſelf no Party to the Record ; and therefore not to 
be affected by it. | 2 | 

As to the Firſt, in order to ſupport that Reaſon, a Diſtinction is 2t- 
tempted to be ſet up between the Caſe of a Fact, on which a Judgment 
is grounded, appearing by a Verdict or Evidence, and where it appeais 
only by the Confeſſion of the Party; and it is ſaid, That in the former Caſe 
it may, but in the latter, cannot be concluſive to any other Perſons but 
thoſe who were Parties. 

And, for this Purpoſe, the Authorities of my Lord Chief Juſtice Cue 
and Lord Hale, and others, are cited, to ſhew the Difference, in point of 
Conſequence to Third Perſons, between an Attainder by Verdick. or by 
Confeſſion; that, in the one Caſe, the Crime may be diſputed by a Pur- 
chaſer under the attainted Perſon; but, in the other, it cannot, though 
the Time of the Commiſſion of it may. | | 

It will be unneceſſary for me to enter minutely into the nice Diſquif- 
tion, How far, and for what Purpoſes, the Crime appearing on an At 
tainder, may be controverted by Strangers, whoſe Intereſt is affected h 
it; becauſe I am ſatisfied your Lordſhips will ſee, that the Diftindions 
on that Head are totally foreign to the preſent Queſtion ; and one fiagle 


Lords, ſuch Admiſſion be permitted to affect the Life, Honours, and For- 
tune of the noble Lord at the Bar ? or, indeed, of any other in his unhap- 
py Situation? No, ſurely ; for it is _—_ the common known Principles 

- gt Law, and of Reaſon too, that a Man ſhall be attaiated as to ſome Cir- 

| 4 


Obſervation would be ſufficient to make that manifeſt ; that is, that no 
of the Caſes cited, or that can be cited, prove, that any Stranger can cor 
trovert the Attainder itſelf, whether founded on a Verdict or Sen 
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. by Default; and it is the Attainder, and not the Crime, that is the 
Is material Thing on the preſent Objeftion, OO ou 
5 that will be neceſſary, therefore, upon this Point, will be to ſhew, 
"at the Confeffion, in this Caſe, binds the Crown ; and that, if it does, 
there. is ho Attainder. The Inference will then follow of Courſe; that 
the Record may be read, to prove Murray not actainted, as the preciſe 
Post te be proved in Anfwer to the Objection to his Competency. 
The Authority of the Attorney General. to confeſs the Truth of the 
' Plea of Surrender, has not been directly denied by the Counſel ; but as 
Jer have ſeemingly, in Conſequence, done it, and the clear Eftabliſh- 
ent of that Right, in this Caſe, will, by certain Inference, eſtabliſh 
the Right to read this Record, I ſhall ſtate a little to your Lordſhips 
how that Authority ſtands, upon the Nature and Reaſon af the Thing, 
and the known conſtant Practice, < eee 

The Law and Conſtitution has intruſted the Crown, as the executive 
Power, with the Proſecution of Crimes; and though oftentimes ſuch 
Proſecutions are carried on by private Perſons, even thoſe are, for the 
moſt part, in the Name of the Crown. 8 

But thoſe, as well as Civil Suits, may be commenced ſometimes with- 
out a juſt Foundation, and the Party ſued may have a juſt Defence 
to the one as well as the other. Where that appears, it is equally juſt, 


In both Caſes, to put a Stop to them; and as a Subject-Plaintiff may 


confeſs the Defendant's Plea ; ſo may the Crown, by the Attorney Ge- 
neral, its proper Officer, confeſs the Priſoner's Defence; and ſuch Con- 
„in both Caſes, is, and ought to be, both in Law and natural 
Taftice, a Security againſt future Action or Proſecution for the ſame 
Cauſe. - Nor is there any Reaſon that can be given for the Power 
in the Caſe of a Subject, but what will hold equally ſtrong, and ſtronger, 
in the Caſe of the Crown, as there could not be a greater Grievance 
to the Subjects in general, than to have it eſtabliſhed as a Rule, that, 
when once a criminal Proſecution is commenced, the Defendant, how 
innocent ſoever, or how willing ſoever to make Satisfaction, muſt 
be put to the Vexation of a Trial, or the Charge of a Pardon, which 
taight, in many Caſes, be his Ruin. And how ſtrange would it appear 
to fay, that the King might not do the ſame Juſtice to Innocence, that 
honeſt Man would do ? or that he might not, for ſuch wiſe and 
ous Reaſons as would induce him to grant a Pardon after Sentence, 
> the Proceedings in the ordinary Courſe of Law, before they come 
to Sentence? | 185 | 
To avoid theſe Abſurdities, the Law ititruſts the proper Officer, the 
Attorney General, with the Power of confeſſing a Defendant's Plea, 
where it appears to be true, in Charges of a leſſer Nature, and, in the 
higher, by the immediate Warrant of the Crown ; and ſuch Confeſſion 
has the EfeRt it ought to have of an abſolute Diſchatge ; and, I ſhould 
imagine, Nobody, who thinks of it for a Moment, would, for the Sake 
of the Subject, wiſh it otherwiſe. == 

And, my Lords, this has been the conſtant Praftice, not only in Cri- 
minal Proſecutions, properly to called, but in all Crown Cauſes even for 
Civil Rights: And whoever has had the Honour of ſerving the Crown 
in the Office of Attorney General muſt have eaſed the Subject on that 
Head, when, on Applications by the Parties ſued, and Attendances by 
the Officers of that Branch of the Revenue which is in queſtion, the 
Plea has appeared to be a juſt one, and both the Crown and the Subject 
find their Account in this Method of Proceeding, in the Expence and 
Delay that are ſaved by it; and ſuch Confeſſion, being recorded, has, 
to all Intents, the ſame Effect, as if, on Iſſue joined, a Jury had found 
the Fact to be what the Attorney General confeſſed. 5 

The Practice is the ſame in criminal Caſes, where the Attorney Ge- 
neral conſeſſes the Plea, whether it be to the Merits of the Charge, or 
only in order to let the Defendant into an Opportunity of trying thoſe 
Merits. | | 

There is one ſort of Caſe ad very parallel to the pre- 
ſent, where a Perſon is outlawed for Treaſon or Felony, which amounts 
in Law to an Attainder for the Crime, and e 1 affects the Party, 
both as to his Life and Eſtate, as on a Verdict. The Party having no way 
of coming at the Trial, but by reverſing the Outlawry by Writ of Error, 
which cannot be allowed without his Majeſty's Conſent, it is a frequent 
Practice to apply for that 1 and it is very eaſily granted, pro- 
vided there has been no great Delay. If the Party aſſigns an Error in Fact, 
as he may, the Attorney General confeſſes it, if true; and the e 
is reverſed, and the Attainder avoided by it. And no one ever doubted, 
but the Record of that Reverſal is concluſive Proof of his not being 
attainted. 

Nay, the Crown has ſometimes directed the Attorney General to con- 

ſeſs Errors in Fact, as the Party's being beyond Sea at the time of the 
Outlawry, which have not been true; ye that he may have an Op- 
portunity of taking his Trial, and not ſuffer for a Default in not ap- 
pearing only. And no Lawyer ever ſaid, that ſuch a Confeſſion was not 
as effectual to avoid the Outlawry, as the Verdict of a Jury impannelled 
to try it. 
A0 if, in the preſent Caſe, the Truth was, That Mr. Murray did 
not actually ſurrender, but was apprehended before the Day; and that 
ſhould be thought, in Strictneſs, not a Compliance with the Act; and 
the Attorney General was now proſecuting for the Crown only; I be- 
lieve he would be under no Difficulty of owning the Truth, or apprehen- 
five, that your Lordſhips would ſay, that the Confeſſion was either illegal 
or unequitable z or that, when the End of the Act was anſwered, by Mr. 
Murray's being ready to take his Trial, it was not agreeable to his Ma- 
jeſty's Royal Juſtice and Clemency, to remove the only Impediment to 
bis having it. Nor can the Exerciſe of this Power be objected to from 
any Reaſons but what would equally affect the Exerciſe of that great and 
excellent Prerogative of Pardoning. 

What I have now faid will fully ſhew, that the Caſes cited are not 
applicable to the preſent : They are the Caſes of innocent Purchaſers, 
whoſe Eftates were to be loſt by the ſubſequent Attainder, and ſuppoſed 
Guilt, of the Vendors. ES 

It would be unjuſt in itſelf, not to give them an Opportunity of de- 
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The Law, in Conformity to natufal Juſtice, gives them, in ſome Caſes 
Liberty of diſputing the Crime itſelf, where the Conviction is by Con- 
feſſion; and the time of the Commiſſion, where it is by Verdict: But, in 
thoſe Caſes, the Queſtion was a Matter of Property between the Crown 
and an innocent Subject, and depended on the Crime's being committed 
before or after the Purchaſe, and not merely on the Attainder, which 
would ſtand good, let that Queſtion be determined either Way; but, in 
the preſent Caſe, the Queſtion is on the Incompetency of a Witneſs, 
which depends ſolely on his Attainder, and not on the Reality, or Time, 
of his Crime, Therefore, to make a parallel Caſe, it muſt be ſaid, that 
if the Attorney General had confeſſed a Plea of Not Guilty to an Indict- 
ment of Treaſon, and the Priſoner, being thereupon, acquitted, ſhould | 
be brought as a Witneſs either in a Criminal or Civil Suit, his Com- 
etency might be objected to, and the Objection ſupported: by Proof of 
is actual Guilt : But this cannot be pretended ; the contrary is ſo clear, 
that if he had never been indicted or acquitted, the cleareſt Proof of his 
Crime could not be admitted for this Purpoſe ; and no Evidence can, in 


| * eſtabiſh ſuch an Objection, but a. Record of an Attainder. 


he only Colour of Diſtinction between the Caſe put, and the pre- 
ſent, is, that the Attainder here appears prima facie, and muſt be avoided 
by a Surrender to be proved.' This is true; and therefore puts the 
Proof on us, to remove the Objection; and it is for that Reaſon this 
Record is offered as the proper Proof : And, as in the Caſe where the 
Proof lies on the Side of the Objection, the Record of the Attainder is 
the proper Evidence; ſo in this, where it lies on the Side of the Witheſs, 
the 3 of his Surtender is the direct Proof that he is not at- 
tainted, 
My Lords, I corhe now to the Second Reaſon given for the Objection, 
That the Priſoner is no Party to this Record; and [ ſhall have Oceilion 
to ſay very little upon this, becauſe it is, in Effect, anſwered by the firff 
Reaſon inſiſted on by the Counſel "themſelves ; which ſuppoles, if the 
Surrender had been found by Verdict, the Record would be proper Evi- 
dence; and yet the Priſoner would then have been equally no Party. 
This, therefore, deſtroys the Rule and Suppoſition on which this Reaſon 
is founded, which is, that no Record can be read againſt a Man to which 
he was rio Party ; and, indeed, there is not, nor can be, any ſuch Rule; 
it is moſt notoriouſly otherwiſe in the very Inſtance in queſtion, of the 
| Incompeteticy of a Witneſs, on account of his Attainder, which never 


| can be proved by any thing but the Record ; and yet the Party to be pre- 


judiced by it neither is, nor can be, a Party to it. 

The noble Lord is controverting no Property on the Foundation of 
Mr. Murray's ſuppoſed Attainder; he neither claims or defends any 
Right that is demanded on the Foundation of his Diſcharge; the Record 
has no more relation to him than to all the World; and if the Witneſs 
is diſabled as to him, he is ſo with reſpect to all Mankind, and in all 
Cauſes Clvil or Criminal, and muſt be put on the Trial of his Surrender, 
as often as he ſhall be called upon during his Life, to give his Teſtimon 
in any Court, and in any Suit. What Abſurdities this would be 3 
ed with, I need not mention; your Lordſhips will be beforehand with 
me, in ſuggeſting them to your own Thoughts, 


Sir JOHN STRANGE, 
My Lords, | 


THE Queſtion ariſing upon the Objection made by the noble Lord at 
the Bar, is not what the Conſequence of this Record will be, when it is 
read, but ſingly, Whether we ſhall be now admitted to read it, or no? 
My Lords, 2 Objection made by the noble Lord at the Bar againſt 
this Witneſs, was founded upon this Record. My Lords, it was called 
for, and read; which was the AA of Parliament made in the laſt Seſſions, 
for the Attainder of ſeveral Perſons; and, my Lords, upon that Sort of 
Attainder no Writ of Error could lie ; and therefore, my Lords, there 
was no other Way to take off the Force of that Attainder, that was war- 
rantable, than the Method taken in the preſent Caſe, And, my Lords, I 
muſt ſubmit it to your Lordſhips, whether we are not intitled to read what 
we now call fer, not as a diſtinct Record, but as Part of the whole Record 
relating to the Perſon now at your Lordſhips Bar; for the Record muſt 
come before your Lordſhips in all its Parts: Nobody can call for a 
particular Part of a Record to be read, but the Whole muſt be laid be- 
fore your Lordſhips ; and therefore, my Lords, I beg Leave to contend, 
that this is Part of the Record of the Proccedings againſt the Perſon 
whom we now call upon as a Witneſs, which the noble Lord at the Bar 
himſelf called for. My Lords, what the Conſequence of it will be after- 
wards, is a Queſtion of another Nature; but I muſt ſubmit it to your 
Lordſhips, that as Part of the Record of the Procecdings againſt Mr. 
Murray, we are certainly intitled to have it read. | 

My Lords, One Objection taken by the Gentlemen on the other Side, 
is, T bat it is not the Record of the proper Juriſdiction, but that it ought 
to be a Record made by the Perſon to whom Mr. Murray ſurrendered 
himſelf: But, my Lords, I muſt beg Leave to ſubmit it to your Lord- 
ſhips, by Way of Anſwer, That it is the Record of a proper Juriſdidtion, 
in a Cale of this Nature. My Lords, the Court of King's-Bench, as a 
Court of criminal Juriſdiction, may have Offenders of all Sorts brought 
before them. My Lords, in the preſent Caſe, a Certiorari iſſues out of 
Chancery, and by Mittimus the Record is removed into the King's-Binch : 
And I will call upon the Counſel for the impeached Lord, it they will 
venture to ſay, that a Certiorari will not lic tor that Purpoſe. My Lords, 
if it will lie, it muſt be for ſome End or Purpoſe that a Certiorari was 
brought, and the Record tranſmitted thither ; that was the proper Juriſ- 
diction, and that Court then had a Right to call upon the Party brought 
up before them by Habeas Corpus, to know what he had to ſay, why Exe- 
cution ſhould not be awarded, upon the Footing of the Attainder by this 
Act of Parliament? My Lords, the Queſtion was put by that Court to 


the Perſon who was then a Priſoner before them: He pleaded a Surrender 


within the Time; and inſiſted, that there he was amenable to Juſtice : He 
alledges, that as a proper Anſwer to that Court, upon the Queſtion aſked 
him ; and whether it was, or was not a proper Anſwer, depended upon 
the Fat. The Court could have no Doubt, but if the Party ſurrendered 


himſelf in 7 5 and was amenable to Juſtice, but that was an Anſwer 
4 is 


to their demandg to know of dm, 
| e bla? Ana, my Lords, if 
legal Wigs there wilt have been Execation awarded » bur if legal Bats 
| y the n it was the Duty of that Court to 


Ad, my Lords, there are two Ways of verifying Matters of Fact; one 
"by. the actual Proof of the Fact (if the other 


coming, will oy body ſay, that it is not 
Fact ag alledyged ? Therefo "this Caſe 
has been properly determined by ctiat Court; the Conſequence of which 
is, that Thi Court ought to make a Record of it; and that is to be con- 
herd, net 4 4 iind 


to be conſidered as a Record of the | 
fdered as having the former Proceedings before them, upon the ſame Re- 
cord ; and al} Go which was 
made in 4 Court of legal Proceeding : and therefore, my Lords, if that 
Court was the proper Fa | 


1 have looked upon the Act of Parliament, to ſee what the Legiſlature had 
thought proper to preſcribe, as the Duty of the Juſtice of Peace to whom 
the Surrender is directed to be made. | : 

My Lords, all that is required of him by this Act of Parliament is, he 
is, upon the Surrender, to commit the Perſon ſo ſurrendering to Priſon, 
for the High-Treaſon, there to remain till he is diſcharged by due Courſe 
of Liw; and he is immediately to give Notice of it to the Secretary of 
State, Your Lordſhips will then be pleaſed to conſider, what it is that 
the Gentlemen inſiſt upon: My Lords, will any body fay, that what is 
mentioned in this Act of Patliament, in regard to the Juſtice of Peace, 
will take away the Juriſdiction from a Supreme Court of Original Juriſ- 
dition, in Caſes of that Kind; and that without a Word being men- 
tioned in che Act concerning it; 

My Lords, they ſay, That the Juriſdiction of recording the Surren- 
der is given to the Juſtice of Peace, though the Act of Parliament does 
not ſay a Word of his doing any Thing of this Nature: And, my Lords, 
if the Act of Parliament had made him the proper Perſon, whoſe Duty it 
was to record the Surrender, to what Purpoſe is he to ſend an Account of 
it ro the Secretary of State? Was he to make up the Record? No; all 
the' Juſtice of Peace was to do, was to give Notice of the Tranſaction be- 
fore him, to thoſe Perſons who are appointed to do what ſhall be done 
upon ſuch a Surrender. My Lords, there is ſomething that was ſaid by 
the Counſel for the Noble Lord at the Bar, which I will only juſt take 
Notice of : They were pleaſed to put this Caſe: Say they, Suppoſe this 
Record is now to ſtand, it is a Matter tranſacted, to which the Noble 
Lord at the Bar is no Party, and OY ought not to be read N 

him. My Lords, I will venture to ſay, there is no ſueh general Rule; 
Nobody will contend (becauſe there are numberleſs Inftances of it), that 
Records are not conſtantly permitted to be read as Evidence againſt Per- 
ſons who are no Parties to them. My Lords, Suppoſe a Man is charged 
with having harboured a Perſon attainted of Treaſon or Felony ; 
and, when he comes to be tried, fa Ne you ſhall not read 
the Record of that Perſon's Attainder, becauſe the Man now charged is 
no Party to it: Do not charge me with receiving or harbouring a Man 
attainted by that Record; for though the Record may be read as again 
him, yet it cannot be read againſt the Perſon charged, who was no Party 
to it. My Lords, Would any Court of Juſtice make the leaſt Difficulty 
in admitting ſuch a Record to be read? My Lords, the Reaſon of the 
Thing itſelf ſpeaks it; for till the Record is read, it does not appear there 
is any Perſon attainted ; and conſequently no purge agar the Priſoner. 
And, my Lords, to make it a Civil Caſe, fuppoſe a Lord of a Manor 
claims by Eſcheat the Eſtate of a Perſon attainted, and another Lord 
claims the ſame Eftate, cannot the Record of the Perſon's Attainder be 
read as Evidence in that Cafe, though neither of them are Parties to it ? 
My Lords, there can be no Doubt but it may; and therefore, my Lords, 
that Objection has no Force upon the preſent Queſtion. My Lords, the 
Objection now made is to the reading of a Record, or Part of a Record, 
which the Noble Lord at the Bar himſelf called for; and I muſt ſubmit it 
to your Lordſhips, that we are entitled to have it now read: What the 
Conſequence of reading of it will be, is not now to be conſidered; for we 
argue hogly upon the Queſtion, Whether it ſhall 'be now read, or no? 


; Mr. SoLLIcitToR GENERAL. 

My Lords, 

WHETHER the Record which has been opened may be read at all; 
and what ſhall be the Effect of it, after it is read (I mean, whether it may 
be falſified), are two ſeparate and diſtinct Conſiderations. 

Your Lordſhips were pleaſed to aſk the Noble Lord at the Bar, and his 
Counſel, Whether they would reſt their Objection to the reading of it ? 
or ſuffer it to be read, and then object to the Conſequence of it? 

They choſe to object to the Reading; and the Counſel were allowed to 
ſpeak to that Point only: And yet there is not an Authority they have 
quoted, which don't prove, that at leaſt it muſt be read. 

Tune Competency of all Evidence, in a great Meaſure, depends upon 
the Nature of the Queſtion to which it is applied; for that is Evidence 
in one Cate, and to one Purpoſe, which is not ſo in another Kind of Caſe, 
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hs Metis of this Opjection, therefore, will depend upon thoray 807 


We une rſtandidg the Purpoſe for Which this Record is prodaced, 


The N of aPerſon attainted to give Teſtimony, does not wiſe 
from his'Life being thereby in the Power of the AI or any Prefung. 
tion, that, trough tlie Fear of Death, he may be induced to exceed che 
; Bounds of Truth; but it is one of thoſe many Incapacities which are the 
| Confequenees of his Aitainder. „ 
He is cut off from the N his Blood is corrupted; he lot 
| his Credit; and therefore can be a Witneſs in no Cafe, neither for 
' againſt a Proſecution, nor in any Civil Suit between Subject and Su; 
Al Proceedings 9K which a Man can be attainted, at the Common 
Law, are between ing and the Party only : But ſuch Proreedin 
are Evidence, and the 4% yah to prove the Attainder between: 
Perſons, and upon all Occaſions ; which ſhews the Miſtake the Gentle. 
men proceed upon, when they object, that my Lord Lovat was no Party 


ng | to this Record; and therefore it ſhall not be read againſt him, 


The Party who objects to a Witneſs, becauſe he is attainted, : 
takes to ſhew, that, according to the Courſe of the publick Law an 
. Juſtice of the Nation, he is ſo; and thereforg may read any Proceeding; 


in the Courſe of that publick Law, to prove it. 3 
So likewiſe, in Anſwer to the Objection, and to ſhew the Perſon not 
attainted, any of the like Proceedings may be read. „ 

If a Conviction and Judgment is read, it may be anſwered. by readin 
| the Reverſal of that Judgment upon a Writ of Error z and yet the Rin 
- muſt be the only Party to both theſe Proceedings. l 

The likeſt Caſe to the preſent, at Common Law, is that of an Outlayry 

If an Outlawry is pr uced, to prove a Maa attainted, the Reverſal of 
| that Outlawry may be given in Evidence, as a full Anſwer to that Proc: 

And yet moſt of thoſe Reverſals in High-T reaſon, ate grounded upon the 
Attorney General's confeſſing an Error in Fact, by the King's Command; 
and this generally is a merciful Coufeſſion, contrary to the Truth of the 
Caſe. Seyeral Noble Families now enjoy their Honours, and their Eſtates 
by virtue of ſuch Reverſals. | | 

I will not mention Inſtances ; as your Lordſhips have the Aſſiſtance gf 
the Judges, I am perſuaded they will inform yaur Lerdſhips, that there 
wider oh Would an Objection be endured to the reading ſuch a Re. 
verſa | 2 

The preſent Caſe is that of a Parliamentary Outlawry, if I may © call 
it: Perſons fled from Juſtice are attainted in a more expeditious and ſum- 
mary Way than could be done by the Courſe of the Common Law, un- 
leſs they come in, and take their Trials within a limited Time. 

The 2 Court in this Part of the Kingdom, which can award Execu- 
tion againſt a Perſon, as attainted within this Act, is the Court of King's. 
Bench There can be no Party to ſuch Proceedings but the King, who 
is intruſted with the whole Execution of the publick Law of the Nation, 
A Proceeding, therefore, in that Court, which ſhews a Mun never to have 
been attainted within the Act, is Evidence to anſwer an Objection, which 
ſays, he is. It proves concluſively, that, in the Eye and Conſideration 


purchaſe; he can't be put to Death. By this Proceeding the King is 
bound for ever; all Magiſtrates are bound; no Judicature can now con- 
ſider the Witneſs in any other Light than he ought to be conſidered in, if 
| the Act had never been made. It is poſſible then to doubt, whether (in 
| Anſwer to an Obje&ion, that by the Law of the Land this Witneſs is 
| now looked upon as an attainted Man). a Record ſhould be read, which 


proves, that by the Law of the Land he is not looked upon as an attaint- 
ed Man ? He is either a Perſon liable to all the Conſequences of an At- 
tainder, or none. 
| Mr. Nor. 
My Lords, 
I SHALL be very ſhort in offering my Sentiments to your Lordſhips 
upon the preſent Queſtion, becauſe three learned and able Gee have 
already ſpoken very fully to it. | 


My Lords, The Queſtion ariſes upon an rr taken by the Noble 


Lord at the Bar, againſt the Competency of Mr. Murray's Teſtimony, as 
he ſtands attainted by the Act of the laſt Seflions of Parliament, which 
has been read to your Lordſhips : But after that, another Objection arole, 
in conſequence of what we, on the Part of the Proſecution, offered, 
which was a Record we propoſed to be read; To the reading of which 
the Noble Lord objected, and has relied upon that Objection, that it can- 
not be read at all. 5 

My Lords, I was ſurpriſed at that Objection; and the Counſel for the 
Noble Lord have been 10 ſenſible, that there was no great Weight in tt, 
that they have prematurely, in the Courſe of their Arguments, run into 
a Debate concerning the Force and Effect of it when read, and not to the 
actu.] reading of it; and, my Lords, it was a very ſtrange Propofitioa 
to be inſiſted on before your Lordfhips, that in a Queſtion relating to Mr. 
Murray, and him alone, when an Objection is made to his 'Tettimony, 
that he ſtands attainted by an Act of Parliament, that your Lord{hips 
ſhould ſhut your Eyes, and not receive Evidence of the proctetid of 4 
Court, having proper Juriſdiction to determine any Queſtion which might 
ariſe upon that Act of Parliament: I fay, my Lotte. that would be 2 
moſt extraordinary Thing indeed, when the Objection relates to Mr. 
Murray, upon the Attainder by Act of Parliament; and yet, they ſay, 
your Lordſhips ſhall not ſec the Record of the Proceedings of a Court of 
Juſtice, founded upon that Act of Parliament. But, my Lords, as the 
Gentlemen have, under a Notion of conſidering this Obſection in ſome 
Degree, conſidered the Force of the Record itſelf, if it had been read, tho 
they have done it improperly, yet I doubt it will be expected, that we 
ſhould take Notice of the Foundation of that Argument. | 

The Queſtion, therefore, ſeems to be, Whether Mr. Murray is to be 
conſidered under the Act, and the Proceedings in the Court of Bg 
Bench upon it, as an attainted Perſon, or not. 

My Lords, the Act of Parliament does not finally conclude any Perſon: 
It names ſeveral Perſons, whom the Act declares ſhall be attainted by the 
Force of that Law, unleſs they comply with the Terms expreſſed in it; 


or to another Sort of Purpoſe, | 


and the proper Court of Law muſt judge, when the Perſon comes before 
; taem, 


20 G. II. (660 


of the publick Law, he is not an attainted Man; he may inherit, he may” 
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- whether he was a Perſon within. the Meaning of te AR of. Parlia- | jeftion ; for though, by. virtue of this, Record he is ſo reſtored, yet that is 1 
5 er not; Therefore, my Lords, When be was before a Court, who | only a 5 Which neceſſarily follows from the Facts aſcertained = 
had proper Jutiſdiction upon that Queſtion, Whether be was an attained | by. Fat Record. The Proceeding, on the Record was a legal Tranſ- 1 
oa or action between the Crown and Mr. Murray, and no other Perſon what- 


o 


EA 
5 


ip. gots then there is an End of that Queſtion. But it has been ſaid, That | ſoever had a Right to be a Party to it. The King, at the Time of Mr, 
* lis may e, in_conſequence, the Property of a third Perſon ; and | Murrays pleading on the Record, was the only Perfon to call him to ac, 
72 of the Noble Lord at the Bar ought not to be affected by the Proceed | count for his Guilt > The only Controverſy at that Time was Vetwix 
TA the King's-Bench. But I appretfend this Queſtion. relates petſon- the Crown and the Party called down to Judgment: The Matter theres 
| fore being a legal Tranſaction, a Law Controverſy betwixt the ule pee 
by | by . its neceſſary Conſequences muſt follow, let who may — 
ed. | | J „. 
"IX erty, alluded to by the Counſel for the Noble Lord in the Courſe of their | But (tis ſaid, „ That if it had been found by Verdict, that Mr. Mur- 
1 15 ament. 5 V7);;;*˙ ↄ ² 6 5063 0K 4 234456 ray had ſurrendered, in due Time, then the Record might have To read 
th fy Lords, I beg Leave to Rate this Matter in a ſtronger, Light: If | in Evidence againſt all Perfons z but that, as tis founded on N. 4% At- 
l our Lordttupe .it fay, That Mt. Afurray is an attainted Perſon, you | torney General's Confeflion of the Surrender, it ought not.“ This 
1 muſt ikewile fay, that he is liable to have Execution awarded againſt him | is a ſtrange Diſtinction- I would aſk the Gentlemen who make it, Whe- 
bs n this Act; for, when that is the Queition, it muſt be conſidered in- | ther this Record by Confeſſion is not a full and compleat Record ? Has 
. tire, with all its Conſequences. . I not his Majeſty's Attorney a Right to confefs it? No Lawyer will ſay, 
i My Lords, if no Execution can be awarded againſt. him, your Lerd- | that he has not ſuch a Right by the Laws of our Land. NN WE 
8 ſhips cannot fay, that he is an attainted Perſon : Therefore your Lord- My Lords, let me argue this Matter, not on the Principles of Law 


not | ou ſhould determine, that he ſ only, but on thoſe of Reaſon, abſtracted from the Law: and thence ſec, 
ſtands artainted, with reſpect to the Noble Lord at the Bar, but not to. | whether Mr. Murray is not as much diſcharged from his Attainder, or, 

F' the Conſequences that che Law draws from his being an attainted Perſon. | his Attainder as much avoided, by this Confeſſion of the King by his At- 
i05 My Lords, it would be the ſtrangeſt Caſe in the World, if that ſhould be | torney, as he would be by Verdict. ee ee od ge 
E your Lordfhips Sentiments, that he is not attainted in one Reſpect, and Is the King the only Perſon in the Kingdom, who ſhall be eompelled 
, yet that he is attainted in another Reſpect. | | | to ſay a Thing is not true, which be, knows, to be true ? Or, is his Mas, 
My Lords, the Counſel for .the Noble Lord object, That the Pro- jeſty the only Perſon who ſhall be hindered from owning that to be true 

- 1 F ſon of the Attorney | upon fete f which he and all the World knows is true ? | > 
the General, though they admit it was in the Power of the Crown to make | 'Tis a Point of legal Controverſy betwixt the Crown and one of his 
Subjects; and Pals it to have been a Fact notorious, that Mr. Aur- 


jel by the Confeſſion of the Attorney General, as it is by proper Authority, | rey (the Defendant in that Controverſy) had come in and ſurrendered in 
ths aud in a legal Court, having proper Juriſdiction, that it is as effectual] due Time according to the late Act, would it not be abſurd to Jays that 
d n the Crown as any Act they can poſſibly do: And | the Crown's Attorney ſhould be bound by Law to fay, that he did not 


and binoing apo | 

e of can your Lordfhips fay, that Mr. Murray ſhall not have the Benefit of a | furrender ? i. e. ſhall be bound to deny and put to Trial a Fact, which 

| legal Proceeding of a Court of Juſtice, having complete and lawful Ju- | he knows is indiſputably true, and needs no Trial ? Yet this, my Lords, 

f | muſt be the Doctrine to be maintained by the Counſel for the, Noble Pri- 

My Lords, it is faid, That there is ſome Difference where it is upon | ſoner; or elſe they muſt agree, that this Record of the Fact of Surrender, 

call the Confeffion of the Attorney General, and where it is founded upon a | by Confeſſion of the Attorney General, is of equal Weight with any 
Verdict. My Lords, your Lordſhips will conſider what are the Circum- | other Record whatſoever. : 


1 ſtances of the Cafe in regard to that Matter: A Gentleman is brought be- My Lords, his Majeſty has a Right to the Life of every Perſon attaint - 
fore a Court of Juſtice, to anſwer why Execution ſhould not be awarded | ed; and would it not be a cruel Law, that ſhould prevent him from ad- 

a zgainſt him upon a ſuppoſed Attainder. He pleads a Fact that is ſuffi- mitting any Facts to be true, which ſuch Perſon inſiſts on for the ſaving 

2 cient, if true, to exempt him from that Attainder : Can the Gentleman | his Life, when the ſame, within his own Knowledge, ſtrictly are ſo? 

1 ſay, that he muſt not avail himſelf of it, becauſe the Attorney General There is no Doubt but that a Tranſaction of this Kind betwixt Sub- 

FW will not put him to the Expence to prove it? My Lords, it is ſaid, that | ject and Subject is good, where each Can + to a Controverſy (Plaintiffs 

Pan if he had denied the Plea, the Conſequence to Mr. Murray muſt have been, and Defendants) admit ſuch Facts on the Record, which they know the 


DEN that he would not have appeared to have been a Perſon exempted from | Certainty of, and never, unleſs out of a Spirit of Peryerſeneſs, put them 
the Act? No: But, fay they, becauſe the Attorney General and the | in Iſſue. Where is the Difference, ſince the Crown and Mr, Murray 


ny Crown are ſatisfied of the Fruth of the Plea, and will not put him upon | are, as to that Matter then in Controverſy, the only Perſons who could 
8 proving it, therefore he is not to have the Benefir of the Judgment of the | be Parties? The Capacity to be a Witnels is only a Conſequence natu- 


Cou;t upon that Queſtion, I muſt ſubmit it to your Lordſhips, that every rally flowing from the Avoidance of the Attainder. Mr. Murray is not 
; if Man, under thoſe Circumſtances, would be in'a moſt fatal Situation, and | reſtored to his Credit by Act of Favour, but a neceſſary Conſequence of F 


(in that it would be attended with very bad Conſequences, A Man is aſked, | Law, and ſuch as the Crown could not prevent ; for as the Attainder 
1 what he has to ſay why Execution ſhould not be awarded againſt him; | was the only Cauſe of his Loſs of Capacity to be a Witneſs; when the 
ek and pleads a Fact that actually will clear him from the Attainder : The | Force of that is taken off, that Capacity is of Courſe reſtored, not out 
Int- 


Attorney General confeſſes the Plea, does not join Iflue, and will not | of Favour, but of ſtrict Right, and by neceſſary Conſequence. 8 
At. give him an Opportunity of proving itz and, my Lords, what is to be || My Lords, I would aſk one Queſtion ; viz. Whether the Counſel for 
| the Conſequence ? Why, according to this Doctrine, he muſt inevitably | the Noble Lord at the Bar will ſay, that Mr. Murray has this preſent 
be condemned as a Perſon attainted; whereas, if he had been put | Day any Attainder againſt him? Or whether he can ever be called again 
to the Proof of it, it might have been' determined, that he was not at- | to anſwer on the Foot of that Parliamentary Attainder, in which he was 


hips tainted. I apprehend your Lordſhips will not ſuffer them to draw that | included ? 

of Inference, that, becauſe the Attorney General has not put him to the If he cannot, as moſt certainly he cannot, then there is nothing now 
| Proof of his Plea, he is to be conſidered as a Perſon attainted, contrary to | exiſting which takes away his Teſtimony ; and as the preſent Record is 

ble e Judgment of the Court. | of a Controverſy betwixt the only proper Parties to it, and is produced 
28 | only to manifeſt a Fact then depending, and then by the Rules of Law 

ch Sir RichAR D LLovnp. aſcertained, it ought to be tread. 


ole, NM Lords, 1 | L. H. S. Gentlemen of the Houſe of Commons, I ſuppoſe you have 
THE Queſtion has been ſo fully ſpoken to already, that I ſhall not | no Objection to the Counſels replying. 

have Occaſion to take up much of your Lordſhips Time: But I | Sir John Strange. No, my Lords; provided we have the laſt Word; 
cannot forbear expreſſing my Surprize at the Objection now made, vi. which is our Right, 
That this Record cannot be read againſt the Noble Lord at the Bar:“ 8 
the The Reaſon given for which is, that he is no Party to it. Many Anſwers My Lords, 


Mr, Fox REST ER. 
have been given; and I will not repeat them: But ſhall offer a Conſide- I Shall take up the leſs of your Lordſhips Time at preſent, becauſe I 


For ration or two to your Lordſhips, in order to ſhew that the Force and Ef- | admit moſt. of the Propoſitions laid down by the learned Managers; 
the ict of Mr. Murray's Attainder has been, by this Tranſaction on Record, | though I conceive that none of them have anſwered the Objection e 
ion totaly taken off. made to the Reading of this Record, which was the Poſſibility of Damage 
Mr, My Lords, the whole Argument on the Priſoner's Side is in this Com- | that might enſue to the Noble Lord at the Bar. My Lords, the Reaſon 
ny, paſs; viz. they ſay, that Mr. Murray (the Perſon produced by us as a Wit- | is plain why we object to it, becauſe the Credit of the Fact depending 
ps reſs, is {till attainted; and therefore, by the Rules of Law, cannot be a | merely upon the Conſeſſion of the Attorney General, if it be received in 
f 4 Witneſs : And 'tis certainly true, that if he ſtands now attainted, he can- | the preſent Caſe, it muſt be ſo in every other, whether the Queſtions 
oht not, by our Law, be admitted to give Teſtimony. Let us come then to | relate to Property, or any other Matter; and if it be concluſive to the 
21 that Queſtion, Does he, or does he not, at this Hour, ſtand attainted by | Noble Lord at the Bar, it is equally ſo to every Man in this Land. 
Ar. Virtue of the late Statute ? | | My Lords I admit cvery Caſe put by the learned Manager who {poke firſt, 
475 It cannot be doubted, but that a Parliamentary Attainder of this Sort as relative to Criminal Proceedings; but what we inſiſt upon is, I hat 
of may be difſolved by ſome Method or other; and the very Statute directs | this Conſeſſion of the Attorney General does only hind the Crown, and 
the one Way; viz. by Surrender before a particular Day; and the Wy Way | the Parties to it; but binds no other Perſon : And, my Lords, they have 
7 to aſcertain that Fact is a Judgment on Record, that he did ſurrender. cited no Authority to your Lordihips to prove it binding upon any body 
ho' I would aſk the Counſel, for the Noble Priſoner, whether Mr. Murray | elſe, My Lords, it was faid hy the learned Manager, That if Mr. Mur- 
we can by Law be called to Judgment for that High-Treaſon for which be | ray was brought a ſecond Time into any Court of Juſtice, he would have 
was by the late Act attainted? They muſt own, that this Record of Sur- | the whole Benefit of this Record, and thereby, my Lords, prove himſelf 


be tender would be an abſolute Defence on ſuch an Occaſion; nay, it would | not attainted by this Act of Parliament: And there is no doubt of it, be- 
54 be an abſolute Bar to ſuch a Demand of Judgment. If this Defence would | cauſe the Confeſſion is the Act of the Crown, who is bound by it. 
6 not be his Security, the Conſequence is, that there would be no Method They likewiſe ſay, that any Perſon claiming under Mr. Murray might 


* « all of getting rid of ſuch an Attainder. intitle himſelf under this Record. My Lords, I admit that alſo, becauſe 
he It has been objected, that though this may be a good Diſcharge betwixt | ſuch Perſon would have the ſame Right as Mr. Murray himſelf ; but, my 
11 the Crown and Mr. Murray, yet it ought not to affect others, who are | Lords, that does not prove that it can affect any other Perſon. 

Fo not Parties to that Procceding. My Lords, tis true, others may be at- My Lords, it is admitted that a Pardon would have taken off all Ob- 


m. fected by Mr. Murrey's being reſtored to his Credit. But that is no Ob- | jection: But | humbly inſiſt, that by this Method, the Gentleman ſtill 
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plain and natural Concluſions may be drawn, Millions of Precedents are 
to no Purpoſe: But, my Lords, there has not been one fingle Precedent 


been able to point out, or luggeſt, any one Inſtance or Reſpect, in which 


Blood, as a Perſon attainted of Treaſon, ſhould be deemed attainted, for 
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the Sen I mean in Scotland, where this Record would be no Evi- 
dence ; fo | | 

be brought into the Court of Juſticiary, to-ſhew Cauſe why Execution 
| ſhoult not be awarded againſt him, as attainted by this Act of Parliament, 
his Plea in the King's-Bench, confeſſed by the Attorney General, would 
be of no Avail to him: He muſt make out the Fact inlifted on by other 
Proof, which, being Matter of Evidence, might as well come out one 
Way as the other, that he did not, as that he did, ſurtender before the 


2 himſelf as the Act requires. Thus your Lordſhips ſee, in how 
igh a Degree the Queſtion, s the Noble Lord at the Bar; and your 

Lordſhips will be very tender how this Gentleman's Teſtimony is admit- 
ted in a Caſe of this Nature, until both his Competency and Credit be 
bor arts by better Authority than the bare Confeſſion of the Attorney 
General. : E ** 

My Lords, I mentioned ſeveral Inſtances, where a Record of this Kind 
would not be Evidence againſt a third Perſon : But, ſay the Gentlemen, 
that is not the Caſe here; becauſe my Lord Lovat is not affected by Mur- 
ruy's Attainder. The King, who had the ſole Right of proſecuting, and 
had an Intereſt in the Attainder, has declared him not to come within the 
Act of Parliament. But I muſt ſubmit to your Lordſhips, that my Lord 
Lovat is affected by, and concerned in, the Conſequence of the Attainder. 
He has a Right to ſet aſide the Teſtimony of Mr. Murray, if attainted ; 
and that Right of ſetting aſide his Teſtimony is equally ftrong as a Right 
to an Eſtate, or any other Right given by Law; and the ſame Methods 
maſt be uſed to deprive him of the one as the other; My Lords, it is 
ſaid, That this Method of Confeſſion is the proper Courſe; that it is daily 
made uſe of in that; and the Attorney General, upon a Writ of Error 
brought, and Errors aſſigned in Fact, or in Law, may admit them to be 
ſo. But, my Lords, in none of the Caſes quoted by the Gentlemen is 
there any, wherein the Attorney General has, by his Confeſſion, made that 
Error, which is not ſo : And although the Party ſhould affign Errors, and 
the Attorney General admit them, yet would not that bind the Court to 
pronounce them to be Errors, if they appear otherwiſe. My Lords, as 
ſo much Time has been taken up already, I will not repeat any of the 
former Arguments ; but ſhall conclude with an Obſervation delivered 
down to us by one of the greateſt and moſt upright Judges that ever ſat 
in this Hall; ' mean my Lord Chief-Juſtice 3 who tells us, That 
the artificial Reaſoning of Law ought never to take place againſt the Prin- 
ciples of natural Juſtice and Equity : And, my Lords, it is a Principle of 
natural Juſtice, that a third Perſon ſhould not be prejudiced by the Acts 
of others. The ſame learned Judge concludes his Paragraph, by adding, 
That in Caſes which depend upon fundamental Principles, from whence 


laid before your Lordſhips, where the Right of a third Perſon may be af- 
fected in the Manner now contended for; and as nothing of that Kind has 
been attempted, I beg leave to inſiſt, "That the Right of the Noble Lord 
at the Bar to ſet aſide this Witneſs, is as much a Right, as that he has to 
any Part of his own Eſtate; and ſubmit therefore to your Lordſhips, 
whether they ought not to ſubſtantiate this Teſtimony by ſome better Proof 
than ſo weak a [hing as a Record, founded only on the Suggeſtion of 
the Party, confeſſed by the Attorney General. 

L. H.S. Gentlemen of the Houſe of Commons, the Counſel for my Lord 
Lovat have done with what they had to offer by way of Reply: Would 
you ſay any thing to it ? : 


* 


My Lords, 
I is ſaid by the Counſel for the noble Lord at the Bar, That they do 
not deny any Propoſition laid down by us; but that they deny the Con- 
ſe quence of thoſe Propoſitions. My Lords, A Denial of the Premiſes 
would be a Denial of the Conſequences; but an Admiſſion of the Premiſes 
here is an Admiſſion of the Conſequences : They now ſay, all they de- 
ſire to contend for, is, That the Confeſſion in this Caſe does not bind a 
Third Perſon ; and, that they ſhall not by that loſe their Right to this 
Objection. My Lords, What is that Objection founded upon? It is 
founded upon this Suppoſition, That the Witneſs called is an attainted 
Perſon. If he is not attainted, their Objection fails ; for they cannot ſay, 
that he is an improper Perſon to produce as a Witneſs, upon any other 
Ground. If the Record therefore deſtroys the Pretence of an Attainder, 
it proves his Competency, Now the Counſel for the Priſoner have not 


Mr. ATTorNEgyY GENERAL. 


he can be ſaid to be, or affected, as an attainted Perſon, unleſs for the 
preſent ſingle Purpoſe. And it would be very extraordinary to ſay, that 
a Perſon who can loſe neither his Life nor Eſtate, nor the Purity of his 


no other Purpoſe but to render him infamous. My Lords, What is the 
Offence by this Act? It is not High- Treaſon; the Offence is in not ſub- 
mitting to Juſtice; and the Record ſhews, that he did ſubmit him- 
ſelf to Juſtice. This is ſtronger, as to that Point, than a Pardon, becauſe 
it avoids the original Guilt. The Gentiemen fay, That this Record 
cannot be made ule of in Scotland; and that if the Witneſs was brought 
before a Court of Juſtice there, for Execution, upon the Foundation of 
this Act, he could never avail himſelf of this Record. My Lords, I deny 
that; and I take it to be clearly otherwite ; for what would be the Con- 
ſequence, if he could not? Much more than the Gentlemen are aware 
of : For by the ſame Rule that this Record could not avail him there, no 
"erdict, no Acquittal in England, could protect a Man from another 
Proſecution in Scotland, for the ſame Offence ; and the Priſoners who have 
already had, or hereafter ſhall receive their Trial, either in England or 
Scotland, for the late Rebellion, and been acquitted ; may, by being ſent 
into the other Part of the Kingdom, be tried a Second Time, and be put 
twice in Hazard of their Lives. As this is contrary to the Laws of Eng- 
land, I believe it is equally fo to the Laws of Scotland, as they ſtood 
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chat after a Man is faitly tried for an Offence, by a Court that has fil 
Cognizance of the Crime, he ſhould'be taken up, and tried again for the 
ſame Offence. No Law will admig of it. But, with reſpect to T 
it is made clear by the Statute of 7 . which makes the Law of T reaſon, 
and the Manner of trying it in. Seelen, the ſame as in England. M 
Lords, if the Gentlemen ale; Hoi this Record may be made uſe of hen 
Fhe Method is by producing t cord, or proving a true Copy of it 
is done in Caſe o the Record of a_fudgment_ of any other Court: 2 
the Judges in Scotland will be*bound. by this Record. My Loy 


abſurd Conſequences ariling, fro he contrary Doctrine appear at > 
Sight, and are too man now tq,coumerate. The Gentlemen ſay, Tha 


a a Confeſſion of an Error in Law will not be admitted in any Court: 1 
agree that it will not,' becauſe the Court muſt judge upon the Whole of 
the Record, and determine upon their own. Judgment and Knowled 

the Law, whether (ſuppoſing all che Facts to be ning Sera is Error, ct 
not. The Reaſon is, becauſe that is their proper Province; and t 
neither want, nor can be bound by, the Confeſſion of the Atto 
General. But it is quite otherwiſe as to Matters of Fact, which the 
Court do not ex officio examine into themſelves; they muſt take them to 
be either as they are ſtated and admitted between the Parties themſely 
or appear by the Verdict of a Jury. To apply this to the preſent Cafe. 
Mr. Murray ſays, That he did ſurrender, and ſubmit himſelf to Juſtice, 
beef, to the Act of Parliament. The Attorney General, by Com- 
mand of his Majeſty, admits that Fact: As there is no Iſſue joined, 4 
Jury can't be ſummoned to try it; and it is impoſſible the Court ſhould 
try it themſelves, by examining Witneſſes ; they have no Commiſſion for 
it; and the Law gives them no ſuch Power. The Fact, therefore, mus 
be taken to be true; and, as it cannot be now controverted, your Lord. 
ſhips muſt judge, whether it don't clear him of any Attainder: 


1 Sir Joux STRANGE. 
My Lords, | "hs „ | 

I SHOULD not now have ſtood up, to have taken up any more of 
your Lordſhips Time, but in regard to what was mentioned by the Gentle. 
men who are Counſel for the Priſoner, that this Record cannot be made 
uſe of in Scotland. My Lords, I will beg Leave to put them in mind of 
the Statute made in the Seventh Year of Queen Anne; which ſays; That 
Trials for High-Treaſon in that Kingdom are to be the ſame as if they 
were here; and whatever Benefit a Perſon will be intitled to here, they 
would be equally intitled to there: And therefore I would not have it now 
taken for granted, that in ſuch Caſes, That ſhould not be admitted as 
1 in one Part of the Kingdom, which is Evidence in another Put 
or it. | 

Lord Talbot. My Lords, If the Record is now to be read, only to ſhew, 
That Mr, Murray ſurrendered himſelf within the Time preſcribed by the 
Act, I ſhould have no Objection to the reading of it; but if it is to prove 
Mr. Murray to be a competent, or an incompetent Evidence, then I think 
it of that, Conſequence, that I hope ſome Lord will move to adjourn to 
the Chamber of Parliament. a | "i 

Lord High Steward. My Lords, if any Debate ariſes upon the Point 
that has been argued at the Bar, your Lordſhips muſt adjourn to the 
Chamber of Parliament, to debate and conſider it, "Rat 


Then the Earl Stanhope moved the Houſe to adjourn to the Chamber 
of Parliament : And the Houſe was adjourned accordingly : And, 
after about Two Hours, returned in the ſame Order as before, 
The Houſe was reſumed; and Proclamation made for Silence. 


Lord High Steward. The Lords adjourned to the Chamber of Par- 
liament, upon the Queſtion which had been argued before them, Whe- 
ther the Record of the Court of King's Bench, offered in Evidence by 
the Managers, ought to be read, or not ? And their Lordſhips have come 
to the following Reſolution; with which I am ordered to acquaint the 
Managers for the Houſe of Commons, and you, my Lord Lovat And it 
is this; That the Managers for the Commons be admitted to prove, and 
give in Evidence, the Record of the Proceedings in the Court of King's 

ench, upon the Certiorari; whereby the Act of the laſt Seſſion of Par- 
liament, for attainting John Murray of Broughton, and others, unleſs they 
ſurrender themſelves by a certain Day therein mentioned, was removed be- 
fore that Court. 

Mr. At. Gen. My Lords, We deſire Mr. Tully may be called, to prove 
the Record, | . 

Lord Lovat. My Lords, I told your Lordſhips before, that I would give 
you very little Trouble; and now I am willing to give you ſtill leſs. I 
acknowledge the Record; and ſhall not give your Lordſhips the Trouble 
of hearing it proved. 

Lord High Steward. That will ſave the Trouble of proving it; but it 
muſt be read. Does your Lordſhip admit the Record to be read, with- 
out further Proof ? 

Lord Levat. Yes, if your Lordſhips pleaſe. 


Then the Record was read by the Clerk, at the Table; and is 38 
follows : 


Pleas before our Lord the King, at Weſtminſter, of Hilary Term, 
in the Twentieth Year of the Reign of our Sovereign Lord George 
the Second, by the Grace of God, of Great-Britain, France, nd 
Ireland, King, Defender of the Faith 
among ft the Pleas of the King. Koll. 


* 


England. Ou preſent Sovereign Lord the King hath tranſmitted to 


his beloved and faithful Sir William Lee, Knight, and 
his Aſſociates, Juſtices of our ſaid preſent Sovereign Lord the King, 
aſſigned to hold Pleas before the King himſelf, his Writ of Mittimu; 
together with a Writ, directed to the Clerk of his Parliaments, and the 
Return made to the ſame ; and alſo the Record of a certain AR of Par- 
liament of our ſaid preſent Sovereign Lord the King, made at J/efmin/ter, 
cloſed in theſe Words: 


originally; for I take it to be contrary to the Firlt Principles of all Laws, 
I 


Tho 
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* Alexander Earl of Kellie, Willam Viſcount of Strathallan ; Aler- 


2 2 and Heir Apparent of 


Eſquire, eldeſt Son and Heir Apparent: | 
Sas Hofer, Eſquire, eldeſt Son and Heir * Lord Lovat ; 
e 7 „ 7 | ord George Murray, Brother 
to James Duke of Abe; Lewis Gordony Eſquire, commonly called Lord 
Liwis Gordon, Brother to Coſmo George Duke of Gorden; 7 
mend, taking upon himſelf t ; 
late of Duntroens taking on himſelf the Title of Viſcountof Dundee; John 
Maire, taking upon himſelf the Title or Stile of Lord Nairn; David 
ores taking u 
3 hom elf the Stile or Title of Lord John Drummond, Brother | 
to James Drummond, aac, Ay himſelf the Title of Duke of Perth; Robert 
Meter, Eſquire, otherwile Nairn of Aldie; Sir William Gordon of Part; 
bn Murray of Broughton, Eſquire; Jabn Gordon the elder, of Glenbuckett ; 
Baal Cameron the younger, of Lechiel; Doctor Archibald Cameron, Brother 
to Denald Cameron the younger, of Lochiel ; Ludovic Cameron of Tor-Ceftle ; 
flexander Cameron of Dungallon; Donald Mac Donald of Clanronald, junior, 
don to Rhenald Mac Donald of Clanronald; Donald Mac Donald of Loch- 
Alexander Mac Donald of Keppoch ; Archibald Mac Denald, Son of 
Col Mac Donald of Barifdale ; Alexander Mac Donald of Glencoe ; Evan 
Mac Pberſen of Clunie; Lauchlan Mac- Lauchian of Caflie-Lauchlan , Fohn 
Mac Kinnon of Mac Kinnon ; Charles Stewart of Aruſbeil, George Lockhart, 
deft Son and Heir apparent of George Lockhart of Carnwath; Lawrence 
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Oliphant the elder, of Gaſt; Lawrence Oliphant the younger, of Gaſt ; | 


mes Graham the younger, of Airth ; Jobn Stewart, commonly called 

ohm Rey Stewart ; Francis Farqubarſon of Monalterye; Alexander Mac 
Gilzwrae of Drumaglaſb; Lauchlan Mae Intoſh, Merchant at Inverncys ; 
Malcolm Roſs; Son of Alexander Roſs of Pitcalny ; Alexander Mac Leod, Son 
to Maſter Tebn Mac Leod, Advocate; Fohn Hay, Portioner of Reffalrig, 
Writer to the Signet; Andrew Lumſdale, otherwiſe Lumſdain, Son to 
iliam Lumſdale, otherwiſe Lumſdain, Writer in Edinburgh ; and William 
Hauler, Clerk in the Auditor's Office in the Exchequer of Scotland; of 
Hizh-Treaſon, if they ſhall not render themſelves to One of his Majeſty's 
Tulices of the Peace, on or before the Twelfth Day of Juh, in the Year 
of our Lord One thouſand Seven hundred and Forty-ſix, and ſubmit to 
Juſtice : The Tenor of which ſaid Act We, for certain Reaſons, have 
cauſed to be brought before Us into Our Chancery, And we do hereby 
command you, That, having inſpected the Tenour of the ſaid Act, you 
do further cauſe to be done thereon, that which of Right, and peeing 
tothe Law and Cuſtom of England, you ſhall ſee fit to be done. Witneſs 
Ourſelf at Mefiminſter, the Tenth Day of February, in the Twentieth 
Year of Our Reign. | | 


The Tenour of the laid Writ of Certiorari, and the Return made to 


the ſame; and alſo the Tenour of the ſaid Act, in the ſaid Writ men- 


tioned, follow in theſe Words: 


The Writ of GE ORGE the Second, by the Grace of God, of Great 

Certiorari. 3 Britain, France, and Ireland, King, Defender of the 
Faith, To our beloved 4/bley Cowper, Eſquire, Clerk of our Parliaments, 
Greeting. We being willing (for certain Reaſons) to be certified con- 
cerning the Tenour of a certain Act by Us Made and Enacted, by and with 
the Advice and Conſent of the Lords Spiritual and Temporal, and Com- 
mons, in Parliament aſſembled, at Veſiminſter, the Seventeenth Day of 
Oteber, in the Nineteenth Year of Our Reign, intituled, An Act to at- 
taint Alexander Earl of Kellie; William Viſcount of Strathallan ; Alexander 
Lord Pitfligo ; David Wemyſs, Eſquire, commonly called Lord Elcho, 
eldeſt Son and Heir Apparent of James Earl of Wemy/s ; James Drummond, 
Eſquire, eldeſt Son and Heir Apparent of William Viſcount of Strathallan ; 
Simon Fraſer Eſquire, eldeſt Sen and Heir Apparent of Simon Lord Lovat ; 
George Murray, Eſquire, commonly called Lord George Murray, Brother 
to James Duke of Athol; Lewis Gordon, Eſquire, commonly called 'Lord 
Lewis Gerden, Brother to C:ſmo George Duke of Cordon; Jumes Drum- 
mend, taking upon himſelf the Title of Duke of Perth ; ame» Graham, 
late of Duntroon, taking on himſelf the Title of Viſcount of Dundee; 
Jeln Nairn, taking upon himſelf the Title or Stile of Lord Nairn; David 
Ogilvie, taking upon himſelf the Title of Lord Ogilvie; John Drummond, 
taking upon himlelf the Stile or Title of Lord John Drummond, Brother 
to James Drummend, taking on himſelf the Title of the Duke of Perth; 


Ribert Mercer, Eſquire, otherwiſe Nairn of Aldie ; Sir William Gordon of 


Park; Jehm Murray of Broughton, Eſquire ; Febn Gordon the elder, of 
Glenbuckett ; Donald Cameron the younger, of Lochiel; Doctor Archibald 
cameron, Brother to Donald Cameron the younger of Lochiel; Ludovick 
Cemeron of Tor-Caftle ; Alexander Cameron of Dungallon ; Donald Mac Do- 
rald of Clanronald, junior, Son to Rhonald Mac Donald of Clanronald 
Donald Mac Donald of Lechgarie ; Alexander Mac Donald of Keppach ; Archi- 
bald Mac Donald, Son of Col Mac Donald of Bariſdale; Alexander Mac 
D:nald of Glencoe ; Evan Mac Pherſon of Clunie ; Lauchlan Mac Lauchlan of 
Coftle- Lauchlan ; John MacKinnon of MacKinnon ; Charles Stewart of Ard- 
Veil; Geerge Lockhart, eideſt Son and Heir Apparent of George Locthart of 
Carmuath ; Lawrence Oliphant the elder, of Gaſk; Lawrence Oliphant the 
younzer, of Gaſt; James Graham the younger, of Airth ; John Stewart, | 
commonly called Fohn Roy Stewart; Francis Farquharſon of Manalterye ; 
Aerander MacGilivrae of Drumaglaſh ; Lauchlan Mac Intofh, Merchant at | 
Imrerneſs; Malcolm Roſs, ſon of Alexander Roſs of er Alexander 
Mat Leod, Son to Maffer John MacLeod, Advocate; John Hay, Portioner | 
of Reſtalrig, Writer to the Signet; Andrew Lumſdal:, otherwiſe Lumſdain, 
don to Wlliam Lumfaale, otherwite Lum Yain, Writer in Edinburgh; and 
Wiliam Fidler, Clerk in the Auditor's Office, in the Exchequer of Scat- | 
«nd, of High-Treaſon, if they ſhall not render themſelves to One of his 
jſty's Juſtices of the Peace, on or before the Twelfth Day of Ful,, | 
o. IX. 


in ine Year of out Lord One thouſand 


| ſubmit to Juſticez do command you, That, immediately after the 
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The Jae TAE Execution of this Writ appeareth in a+ certain 
Schedule to this Writ annexed, as within I am com- 


R Ma 4 appral and of the 
ing's Majeſty then preſent; the 
Ordained, Enacted, 


of Hemyſs ; James Drummond, Eſquire, eldeſt Son and mrs yagi 


gon Hurray of Broughtong 
ett; 


Majeſty's 
in the Year 


to Juſtice, 


| 
WH EREAS Alexander Earl of Kellie ; William Viſcount of Strathallan ; 
Alexander Lord Piiſlige ; David Wemyſs, Eſquire, commonly called 
Lord Elcho, eldeſt Son and Heir Apparent of James Earl of 2 73 
James Drummond, Eſquire, eldeſt Son and Heir Apparent of William Viſ 
count of Strathallan; Simon Fraſer, Eſquire, eldeſt Son and Heir Appa- 
rent of Simon Lord Leuat; George Murray, Eſquire, commonly called 
Lord George Murray, Brother to Fames Duke of Athal; Lewis Gordon, 
Eſquire, commonly called Lord Lewis Gordon, Brother to-Coſms George 
Duke of Gordon ; fames Drummond, taking upon himſelf the Title of 
Duke of Perth; James Graham, late of Duntroon, taking on himſelf the 
Title of Viſcount of Dundee; John Nairn, taking upon himſelf the Title 
or Stile of Lord Nairn; David Ogilvie, taking upon himſelf the Title of 
Lord Ogilvie ; John Drummond taking upon himſelf the Stile or Title of 
Lord John Drummond, Brother to James Drummond, taking on himſelf 
the Title of the Duke of Perth; Robert Mercer, Eſq; otherwiſe Nairn, of 
Aldie ; Sir William Gordon of Park; Fohn Murray of Broughton, Eſquire ; 
John Gordon the elder, of Glenbuckett; Donald Cameron the ounger, of 
Lochiel; Doctor Archibald Cameron, Brother to Donald > the 
younger, of Lochiel; Ludovic Cameron of Tor-Caſile ; Alexander Cameron 
of Dungall:n; Donald Mac Donald of Clanronald, Junior, Son to ho- 
nald Mac Donald of Clauronald; Donald Mac Donald, of Lochgarie ; 
Alexander Mac Donald of Reppech; Archibald Mac Donald, Son of Col Mac 
Donald of Bariſdale; Alexander Mac Donald of Glencoe; Evan Mac Pherſon 
of Clunie ; Lauchlan Mac Lauchlan of Coflle-Lauchlan ; John Mac Kinnon of 
Mac Kinnon ; Charles Stewart of Ardjpeil ; George Lockhart, eldeſt Son and 
Heir Apparent of George Lockhart of Carnwath ; Lawrence Oliphant the elder, 
of G; Lawrence Oliphant the younger, of Gaſt; James Graham the younger, 
of Airth ; John Stewart, commonly called fon Roy Stewart; Francis y oo 
quhar ſon of Monalterye ; Alexander Mas Giliurae of Drumaglaſh; Lauchlan 
Mac Inteſb, Merchant at Inverneſs ; Malcolm Roſs, Son of Alexander Roſs of 
Pitcainy ; Alexander Mac Lead, Son to Maſter Fehn Mac Leod, Advocate; 
Fohn Hay, Portioner of Re/talrig, Writer to the Signet; Andrew Lumſ- 
dale, otherwiſe Lumſdain, Son to William Lumſdale, otherwiſe Lumſdam, 
Writer in Edinburgh ; and William Fidler, Clerk in the Auditor's Office 
in the Exchequer of Scotland; on or before the Eighteenth Day of April, 
in the Year of our Lord One thouſand Seven hundred and F orty. ſix, did, 
in a traitorous and hoſtile Manner, take up Arms, and levy War, againſt 
his preſent moſt gracious Majeſty, within this 3 contrary to the 


Duty of their Allegiance; and are fled, to avoid their being apprehended, 
12 and 
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oſecuted accord 2cordin 
e aces 6} che AN wo" ajefy, By 
dvice' an Conſent of the Lords Spiritual and Temporal; ang” Com- 
ile ig thippreſent Parliament aflenibled,” and by the 'AuthoFity of the 
ans, "at if the ſaid Alu, Bart of Rue; Fillion” N 
Se; Ale dr Lord Protge ;' David Wenyſt, Eſquire, commonſy 
called Lord Elebo, eldeſt Son and Heir Apparent of James ke, in ; 

ames Drummond; Eſquire, eldeſt Son and Heir Appatent of ill 
7 of Strathallan; Simon Fraſer, Eſquire, eldeſt Son and Heir Ap- 
rent of Simon Lord Lovit ; George Marray, Ef vie, gona Fee 
155 Ge” ay, Brother to Famer Duke of Athol ; 1 -Gordan, 

c 


of Lord Nairn; David Ogilvie, taking upon himſelf the Title of Lord 
*Ogilviey" ln De taking v pen Mnfeif the Stile or Title of Lord 
Jeb Drummiond, Brother to Famer Drummond, taking on bimſelf the 
itle of Duke of Perih; Robert Mercer, Eſquire, otherwiſe Nairn, of 
Ali.; Sir William Gorden of Park; ow e Broughten, Eſquire; 
ohn Gordon the elder, of Glenduckett; Donald' Cameron the younger, 
"of Lothiel; Doctor Arabia Cameron, Brother to Donald Cameron” the 
younger, of Lochiel; Ludevith Cameron of Tor-Caftle ; Alexander Cameron 
of Dungallin; Donald Mit Donald of Clanrondld, junior, Son to Rhoitald 
Mac Dovuldof Clanronalu; Denali Mar Downald'of Lochgarie ; Alexander 


Mac Donald of Keppoch ; Archibald Mac Denalu, Son of Cot Mac Donald | 


of ,Bariſdale ; Alexander Mac Donald of Glentos; Evan Mac Pherſon of 

"1 127 Lachlan Mac Lazchlan of Caftle-Lauchlan ;Fohn Mac Kinnon of 
" Alas 1 Charles Sieur of Ardfcil; Grorge Lockhart, eldeſt Son and 
Heir apparent of Geirge. Lockhart of — ; Lawrence Oliphant the 
© elder, of Giſt; Lawrente Oliphant the younger, of Goſt ; Famer Grabam 
_ the younger, of Hirch; John Stewart, commonly called Fobn Rin Stewart ; 
3 * ubarſon of Arumder Mac Gilivrae of D/ umaglaſbp; 
© Lavtblan Mac 


%, Merchant, at Iuverneſt; Malcolm” Roſe, Son of 
" Alevaiidir Roſt of Pitaaluy; Alexander Mac Led, Son to aſter Fobn 
ac Leo, Advocate; John | Hay," Portioner' of 


Ryflalrig, Writer to the 
Signet; Andrew Lumſaale, otherwiſe Lumſdain, Son to William Lumſ- 
© dale,” otherwiſe Lumſdain, Writer in Edinburgh ; and Wiliam Fidler, 
Olerk in the Auditor's Office in the Exchequer of Scotland; ſhall not ren- 
der themſelves to one of his Majeſty's Juſtices of the Peace, on or before 
the Twelfth Day of Fuly, in the Year of our Lord One thouſand Seven 
hundred and Forty-ſix, and fubmit to uftice for the Treaſons aforeſaid ; 

then every of them the ſaid Alexander Earl of Kellie ; William Viſcount of 

* Strathallan ; Alexantter Lord ae David M inyſi, Eſquire, commonly 
called Lord Klabe, eldeſt Son and Heir 1 of James Earl of We- 

* myſs ; James Drumment, Eſquire, eldeſt Son and Heir Apparent of Wil- 
' liam Viſcount of Strathallan ; Simon Fraſer, Eſquire, eldeſt Son and Heir 

Apparent of Simon Lord Lovat; George Murray, Eſquire, commonly 
| flea Lord George Murray, Brother to James Duke of Athol ; Lewis Ger- 


C 


George Duke of Gordon ; James Drummond, taking upon himſelf the Title 
of Duke of Perth; James Graham, late of Duntroen, taking on himſelf 
the Title of Viſcount of Dundee; Jobn Nairn, taking upon himſelf the 
Title or Stile of Lord Narn; David Ogilvie taking upon himſelf the Ti- 
tle of Lord Ogilvie; Fohn Drummond, taking upon himſelf the Stile or Ti- 
"tle of Lord John Drimmond, Brother to Fames Drummond, taking on 
himſelf the Title of Duke of Perth ; Robert Mercer, Eſquire, otherwiſe 
Nairn ef Aldie; Sir William Gordon of Park ; 2 Murray of Broug h- 
ton, Eſquire; Fobn Gordon the elder, of Glenbuckett; Donald Cameron the 
younger, of Lochiel ; Doctor Archibald Cameron, Brother to Donald Ca- 
meron the younger, of Lochiel ; Ludevict Cameron of Tor-Gaflle ; Alexan- 
der Cameron of Dungallon ; Donald Mac Donald of Clanrenald, J unior, Son 
to Rhonald Mac Donald of Clanronald; Donald Mac Donald of Lochgarie ; 
Al:xander Mac Donald of Keppech ; Archibald Mac Donald, Son of Col 
Mac Donald of Bari/dale; Alexander Mac Donald of Glencoe ; Evan Mac 
Pherſon of Clume ; auchlan Mac Lauchlgn'of Caftle- Lauchlan ; Jobn Mac 
Kinnom of Mac Kinnen ; Charles Stewart of Ardfbeil ; George Lockhart, 
- eldeſt Son and Heir Apparent of George Lockhart of Carnwath ; Law- 
rence Oliphant the elder, of Gaſt; Lawrence Oliphant the younger, of Gaſt; 
James Graham, the younger, of Airth ; John Stewart, re 
: 2 Roy: Stewart; Francis Far gu bar ſen of Monalterye; Alexander 
 Tiorae of Drumaglaſb; Lauchlan Mac Inteſp, Merchant at [nverneſs ; Mal- 


- colm Roſs, Son of Alexander Roſs of Pitcainy ; Alexander Mac Led, Son to | 
- Maſter 7h Mac Lend, Advocate; Fobn Hay, Portioner of Reftalrig, | 


Writer to the Signet; Andrew Lumfdale, otherwiſe Lumſdain, Son. to 
- William Lumfuale, otherwiſe Lumſdain, Writer in Edinburgh; and Willi- 


* 


am Fidler, Clerk in the Auditor's Office in the Exchequer of Scotland, not 
Fr as aforeſaid 


tendering himſelf, as aforeſaid, and not ſubmitting to 
- ſhall, from and after the ſaid Eighteenth Day of April, in the Year of our 
Lord One thouſand Seven hundred and Forty-fix, ſtand and be adjudged 
attainted of the ſaid High- Treaſon, to all latents and Purpoſes whatſoever ; 
and ſhall ſuffer and forteit, as a'Perſon attainted of High- Treaſon by the 
Laws of the Land ought to ſuffer and forfeit : And every of the ſaid Juſ- 

_ tices of the Peace are hereby required to commit every of them, the ſaid 
Alexander Earl of Kellie; William Viſcount of Strathallan ; Alexander Lord 
Piiſlige ʒ David Wemyſ., Eſquire, commonly called Lord Elche, eldeſt Son 
= Heir Apparent of James Earl of Memyſs; e Drummond, Eſquire, 


eldeſt Son-and- Heir Apparent of F/illiam Viiceunt of Strathallan; Simon 


| Fraſer, Eſquire, eldeſt Son and Heir Apparent of Simen Lord Lover ; 
| George Murray, Eſquire, commonly called Lord George MAurray, Brother 
to James Duke of 1th; Lewis Gerdon, Eſquire, commonly called Lord 
- Lewis Cordon, Brother to Coſino George Duke of Gordon ; James Drum- 
mond, taking upon himſelf: the Title of Duke of Perth; James Graham 


late of Duntroen, taking on himſelf the Title of Viſcount of Dundee; 


| John Nairs, taking upon himſelf the Title or Stile of Lord Nairn ; Da- 
vid Ogilvie, taking upon himſelf the Title of Lord Qgilvie ; Job: Drum- 
mond, taking upon (himſelf the Stile or Title of Lord Jabn Drummond, 
> 1Brocher to Jamer ODrammoend, taking on himſelf the "Title pf Duke of 
9377 1 R 


1, and" Com- 


of 4 mind, taking” upon himſelf the Title of 7. 
ke of Peri; James Grubum late of Dum, taking on himſelf the 


Eſqdire, commonly called Bord Lewrr Cerubn Brother to Ceſus Cite. 
Be ot Sean; Fo umme 
Tiefe of Viſcount of Dundee; Foby Nairn; taking upon himſelf the Title 


Aon, wr commonly called Lord Lewis Gordon, Brother to Coſmo | 


ac Gi- 


| preſent Sovereign Lord the King, admit and confeſs the ſame to be in 
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quire, otherwiſe Nairn of A'die; Sir 
ray of BriuzBtony Efquite ; aba Gordon 
Donald Cameron the younger, of Leehiel; Doctor 


ts Dondld Canron the youbger, of erbt; Th, 


3 


tet 5 Ot 


ay C,; Aland Cameron — 7 * Doweld: My 
ngld of Clanronald, junior; Son'to Ronald * MicDendld of Clonrngy, 
Dia vf Dortgaric; Au MoacDmald of Keppoth ;- e 


of 
Yon of Cit a Denn of Batiſdale;' Hetander Ain h 
Mor ber ſon of Clunie; Lauchlan Ae Lauthlin's 


A Lotor 2 — 
younger,” of Hirib; John St.we 
r df Monalt 
(Gilturae 3 Lauchlan cInto/h,” Merchant u 
Htiverncft z "Malcolm Ne, Sen of flu, Roſs" of 'Pricalny ; Alm 
Aus Lead, Son to Maſter John Mac Lend, Advocate; John Hay, Pottionm 
3 Writer to the Signet ; Adr Lumſdalr, otherwiſe Zunſaa 
Son to Williant Lumſdale,” otherwiſe Lumſdain,' Writer in Edinbw gb; ant 
William Fidler, Clerk in the Auditor's Qffiee in che Exchequer of Scetlany. 
ſo ſurrendering himſelf to Priſon ſor the faid High- Treaion, there to w. 
main till he ſhall be diſcharged by due Courſe of Law; and thereof imme. 
diately to give notiee to one of his Majeſty's Principal Sectetaries of Stat, 


_ 1 Able Couper, Clerk of Parliamenis, by virws of the, N of ox 
ſaid Lord the Ki , 


ng of Certierari to me directedꝭ and to theſe Preſents ac. 


. nexed, do certify, That what is above written is. the true Tenor of the 
Act of Parliament aboveſaid in that Writ expreſſed. In Witneſs where. 
| of, to this Schedule I have ſet my Seal, and ſubſcribed. my Name. Date 
| the Ninth Day of February, in the Twentieth Year of the Reign of ue 
ſaid Lord the King, and in the Year of our Lord One thouſand Sev 


| hundred and Forty-ſix, 5 1 Kerr 5 25 
bt e _ AsaLer Cowen, 


— . 


' Plea of ; A ND now (that is to | ) upon Thurſday.next. after the 
John 1 Octave of the Pane of the ow +1 Virgin 4 
, before our ſaid preſent Sovereign Lord the King at Maſlminſler, coma 
the ſaid John Murray in the ſaid àct named, under the Cuſtody of. th 
Lieutenant of the Tower of Londen, by virtue of his Majeſty's Writ of Ha 
beas Corpus ad ſubjiciendum, &c. into whoſe Cuſtody: he the ſaid John Myr 
ray had been before committed, upon the Account aforeſaid, being broveht | 
to the Bar here in his own proper Perfon, who is committed by the Cour 
to the ſaid. Lieutenant of the ſaid Toxwer of Londen, charged as a Perſon 
attainted of High Treaſon by virtue of the ſaid Act: And being aſked hy 
the Court here, at the Inſtance of Sir Dudley Ryder, Knight, Attorney- 
General of our ſaid preſent Sovereign Lord the King, who, for ous ſail 
preſent Sovereign Lord the King, in this behalf proſecuteth, If he the fail 
obn Murray hath, or knoweth of, any thing to ſay for himſelf, why the 
ourt here ſhould not proceed to award Execution againſt him thereupon, 
he the faid Fohn Murray, for Plea, ſaith, That it is very true, that be i 
one of the Perſons in the ſaid Act named and intended; to wit, The Peron 
therein deſigned and deſcribed by the Name, Stile, and Addition, of Jak 
| Murray of Broughton, Eſquire, againſt whom, with the reſt of the Perſons 
therein named, defigned, and deſcribed, the ſaid Act was made, paſaal, 
and intended, for and on account of the High- Treaſon therein mention- 

| ed, and thereby ſuppoſed to have been committed againſt our ſaid preſent 
1 Lord the King: But, for further Plea, he ſaith, That, long 
before the Twelfth Day of Juh in the ſaid Act mentioned; to wii Up 
the Twenty-eighth Day of June then laſt paſt, he the ſaid John Marra, 
at the City of Edinburgh, in the Shire of Edinburgh, did, in due Magnet, 
and according to the Birections, and agreeable to the true Senſe, Intent, 
and Meaning of the ſaid Act, render Firaſelf to the Right Honourabk 
Andrew Fletcher, Eſquire, Lord Juſtice Clerk of Scotland, 4.5 one oſ his 
Majeſty's Juſtices of the Peace in the ſaid Act mentioned and intendedf 
that Purpoſe (he the ſaid Andrew Fletcher having then and there full Pope 
and N by virtue of the ſaid Act, to admit him the ſaid. John Ms 
ray to make ſuch Render of himſelf to him the ſaid Andrew Fleichay'2 
aforeſaid) ; and that he the ſaid Jahn Murray was, upon the ſaid Twenty 
eighth Day of June, in conſequence of ſuch Render, as- aforeſaid, om 
mitted by im the ſaid Andrew Fletcher to Priſon, ſor and on account e 
| the ſaid High-'T reaſon, according to the Directions, and agreeable tot 
true Senſe, Intent, and Meaning, of the ſaid Act; and that he the ful 
ohn Murray hath, ever ſince his ſaid Render and Commitment, as aſa 
aid, until now, remained and continued, and ſtill doth remain and on 
tinue, a cloſe Priſoner, upon the Account aforeſaid; and this he is reaſ 
to N and prove, as the Court ſhall award: With this further, I. 
at the Time of his ſaid Render and Commitment, as aforeſaid, he thefi 
Fohn 222 was, and ever ſince hath been, and yet is, willing ani 
hirous to take his Tryal, and ſubmit himſelf to Juſtice, purſuant tal 
Directions, and agreeable to the true Senſe, Intent, and Meaniag 
the ſaid Act. : | . 45100 


Confeſſion of the AND the ſaid Sir Dudley Ryder, Knight, Attan 
Attorney General | A General of our er yore — by Lord u 
King, who, for our ſaid preſent Sovereign Lord the King, in this bel 
proſecuteth, having heard and conſidered the ſaid Plea of him the 

2 Murray, by him now pleaded in Form aforeſaid, he the ſaid Aue 
ney General for our ſaid preſent Sovereign Lord the King faith, I 
| doth not in any wiſe deny any of the Matters in the ſaid Plea alledged 
but doth now here in Court, for and on behalf of our ſaid preſent don 
reign Lord the King, and by the ſpecial Order and Command of our - 


— — 


** 


a 


= 5 


— 


reſpects true: Whereupon it is conſidered and adjudged by the ſaid Co 
here, That the ſaid Plea of him the ſaid Fobn Murray, for him fo abe 
pleaded, as aforeſaid, and alſo the ſaid Confeſſion of the ſaid Attorney G 
neral by him ſo made of the faid Plea, as aforeſaid, be recorded; and i 
he the ſaid John Merray be remanded to the ſaid Tower of London, uns 
the Cuſtody. of the ſaid Lieutenant, to be by him there kept in ſaſe Cu# 
dy, until he ſhall be from thence diſcharged by duc Courſe of Law: 
Mr. 


* a 


— 


lia 
. N N n ot Wanne LUV AT e "1; 
Mie My-Londs, 1 defire. Leave, to\ fallify the: Record, and 
bs c A Wirte that Mr. Marr {Ons dimſelf me 
ald, the. Tims preſcribed. b the AR of Parliament. Leda * $4 TIM N 
"hh a "IP Gen, My „ what. the noble Lord at the Ber init 
. Veen, dee chat he mall be at Liberty to falfify the Record, by  ſhewing, 
„i Wirges, that Mr. Murray did not ſurrender himſelf according to the 
Ph of Parliament; but I muſt ſubmit it to your Lordihips, that there is 
e no Ground, whatſoever to admit the Friſonet to go into that Kind of Evi- 
/ithe ace; becauſe this is a Record, E ee 
of Proceeding, cannot be.falſified, ſinee it is a Proof of a Thing tranſact- 
. din a Court of Juſtice, before whom it was properly cognizable, and 
de one, in this Part of the United Kingdom, could hear;jt, and had 
nl BY Power. to.record it ; and I therefore mult. iofift, that it is out of the Power 
ous of any Perſon whatſoever to contradict that Record. Sa a. obs 
1 L. H. S. My Lord Lavot, the Managers inſiſt, that it appearing by 
* Matter of Record, that Mr. Murray did ſurrender himſelf according to 
* the AQ of Parliament, that Matter cannot now be falſified. | __ __.. 
Sr. WY |. Lord L. My Lords, I muſt beg, that, ſince it is a Point of Law, 
ws. Lordſhips will be pleaſed to hear my Counſel to it. | | 
tate Mr. Att. Gen. My Lords, as to its being a Queſtion, of Law, whether 
300 the noble Lord at the Bar ſhall be at Liberty to produce Witneſſes to fal- 
our fly that Record; to be ſure, my Lords, it is a Queſtion of Law, becauſe 
$ Aſia it cannot be ſaid to be a Queſtion, of Fact; but it does not follow as a 
the Wi Conſequence, becauſe the noble Lord at the Bar ſays, that he has a Point 
dere. of Law to ſubmit to your Lordſhip , that therefore your Lordſhips ſhould 
ated permit his Counſel to argue it: For it is ſtill in your Lordſhips Judgment, 
f que hether. you, have any Doubt concerning it; and it is apprehended, that 
even BY (this is too plain a Caſe to admit of any 5 


oubt with your Lordſhips; and 
therefore that you will not permit Counſel to argue it, as the e 
FR, can only be Delay; and an Indulgence of this Kind, in Matters of no 
J Doubt, would put it in the Power of a Priſoner to protract his Tryal, and 
rn keep your Lordſhips fitting as long as he pleaſed, | | 
2 Sir Jobn Stranje. My Lords, I beg Leave to have it clearly underſtood, 
ie what it is that the noble Lord at the Bar inſiſts upon; whether it be to 
prove, by Witneſſes, that Mr. Murray was not ip Cuſtody within the 
Name preſctibed by this Act of Parliament; or that Mr. 3 did not 
ſurrender him ſelf, and ſubmit to Juſtice within that Time. 0 
Lord Liuat. I put it upon that ſtrict Word, that he did not ſurrender 


795 S, Lord Leval, does your Lordſhip deſire to be heard by your 
Counſel to that Point? 5 
Lord Levat. Yes. | 333 . 5 
Mr. Forreffer. My Lords, it would ill becoms me, in the Station of 
Counſel for the noble Lord at the Bar, to decline arguing any Point 
which he thinks may be of Service to him. The Queſtion now made by 
the noble Lord is ſingly this; Whether he ſhall be at Liberty to adduce 
Witneſſes, viva voce, to falſify the Contents of this Record? that is, to 
erlon WY prove that Mr. Adurray did not ſurrender himſelf within the Time pre- 
Ji ſcribed by the Ad; which being cloſely connected to the former Objec- 
lon BY tion, I can at preſent, and my 
alle, little elſe but what would be extremely indecent in me, repeat a great Patt 
tion-W of what I troubled your Lordſhips with in the Morning, and which is now 
reſet over-ruled. But, my Lords, the debating this Point may lead to the Con- 
lol” fideration of another, and indeed a very material one; which is, Whether 
Evidence of his boy taken or by the King's Forces will make it a 
durrender within the legal Conſtruction of the Act of Parliament, ſo as to 
warrant his Plea, and the Attorney General's Confeſſion contained in the 
Record? And this I ſhall, in Point of Law, beg Leave to deny, upon the 
Authority of Lord Duffus's Caſe, and ſeveral other Caſes. - Your Lord- 
ſhips are to determine, whether we ſhall be heard to theſe Points or not : 
But, if I am at "_ to ſpeak to them, as they are both Queſtions of 
| rg Difficulty, I muſt beg ſome further Time for preparing myſelf, and 
ying my Thoughts together; ſince, at this Hour of the Night, and un- 
prepared as I am, it is impoſſible to argue them ſo fully as my Duty re- 
yo, as the noble Lord has a Right to expect from me, and as your 
rdſhips have a Right to expect Matters to be debated at your Bar. 

Lord Lovat. My Lords, I am fo very weak and infirm, and have been 
obliged, in order to attend in Obedience to your Lordſhips Commands, 
for two Days together, to be up by Three o'Clock in the Morning ; I 
muſt therefore beg, that your Lordſhips will indulge me with a later Hour, 

und ſome Reſpite; otherwiſe I ſhall die at your Bar. 

Mr. Att. Gen. My Lords, I did apprehend, from what the noble Lord 
at the Bar ſaid, that the Point he wanted to ſubmit to your Lordſhips was, 
Whether he ſhould not be at Liberty to bring Witneſſes to prove, that 
Mr. Murray did not ſurrender himſelf within the Meaning of the Act? 

But ſomething has dropt ſince from the Priſoner's Counſel, as if they 
meant to ſhew, that Mr. Murray did not, in Fact, ſurrender, but was 
taken Priſoner before the Time given by the Act to ſurrender; and that 
this would not, in Point of Law, be a Surrender within the Act. My 
Lords, that is a Queſtion totally different from the former. It is one 
Queſtion, Whether he may be admitted to prove, that he did not ſur- 
render according to the Act of Parliament? and another, What would be 
the legal Effect of his*being apprehended previous to the Time appointed: 
They are two intirely diſtinct Queſtions ; and whether they ſhall be ad- 
Mitted to argue the former, is now for your Lordſhips Conſideration ; 
but as to the latter, it is a Matter ſubſequent, and not now to be conſidered. 


Then the Duke of Neucaſile moved to adjourn to the Chamber of Par- 
liament ; and the Lord High Steward went back to his Chair; and 
the Houſe was adjourned accordingly. 


The Lords and others went back in the ſame Order as before ; and 
the Houſe being reſumed in the Chamber of Parliament, after Debate, 
Ordered, That this Houſe will proceed further in the Tryal of the 
Lond Levat To-morrow at Eleven of the Clock in the Forenoon: 
n . 


have Time to conſider the Queſtion, do | 
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Ordre, That the Lieutenant of the Twen of Londen, or his Deputy, 
do take back the, ſaid Lord;Lovat, and bring him again to the Bar of this 
ov in WeAminfler-Hally. at Eleven. of the Clock in the Forenogn 
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An Eleven of the Clock in the Forenoon the Lords and others 
came from the Chamber of Parliament, in the fame Order as on 
Monday laſt, into We/tmin/fer-Hall; where the Commons, and their Ma- 
nagers, wore in the Scats prepared fot them reſpe:tively; as before; And 
288 took their Places in the Court, and the Lord High Steward in 
\ Lord High Steward. The Houſe is reſumed, Is it your Lordſhips 
| Pleaſure 2 the Judges have Leave to be covered ? r 
Ferd. Ay, . „ | 
Then the Serjeant at Arms made Proclamation for Silence, and after- 
| wards:the following Proclamation: , „ 
Serjeant at Arm. Oyes, Oyes, Oyes! Lieutenant of the Tuber of Len- 
n, bring forth your Priſonet Simen Lord Lewat to the Bar, purſuant to 
the Order of the Houſe of Lords to you diredtde. 
The Deputy Governor, of the Tower brought the Priſoner to the Bar, 
in the like Manner as before: and then he kneeled down. 
Lerd High Steward. Your Lordſhip may riſeG. IE 
\, Lord 2 U Steward, My Lord Lovat, your Lordſhip thought fit Veſter- 
day to inſiſt upon it, that, notwithſtanding the Record, produced by the 
Managers for. the Houſe of Commons, of Mr, John Au, ray of Broughton's 
having ſurrendered himſelf within the Time, and according to the Lerms 
preſcribed: by an Act of Parliament made in the 19th. Year of bis Ma- 
Jefty 's Reign, your PITS rag be permitted to give Evidence, by 
itneſſes viva voce, that Mr. Murray did not 232 himſelf within 
the Time preſcribed by that Act. To tl. is Kind of Evidence the Manag- 
ers for the Houſe of Commons, oby-Cted, becauſe, as they alledged, t was 
giving Evidence to contradict a Fact which was verified by a Record of 
the higheit Nature; and that therefore you ſhould not be permitted, to 
enter into ſuch Proof: Whereupon you deſired, that your Counſel m gl 
be heard to that Matter, as a Point or Queſtion ef Law. Againſt 


' 


\ 
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Ignt 
this 
the Managers thought fit to object, that it was no Doubt or Qyeſtion 
of Law at all; that the Law of the Land was full, and clear, and ſgttled 
in this Point; and that therefore your Lordſhip ought not to be hæafd by 
your Counſel to it. The Houſe has taken all theſe. Maticrs into Conſide- 
ration, in the Chamber of Parliament; and hath come to the following 
Reſolution, with which they have directed me to acquaint you; and it is 
this, That the Counſel for the Lord Lowat be not permitted to argue, that 
Parol Evidence ſhould be received to prove, that Fobn Murray of Broughton 
did net ſurrender himſelf according to the Act made in thelaft Seffion of 
Parliament in that behalf, in Contradiction to the Record of the Court 
of King's-Bench, produced by the Managers for the Commons. 
he Lord High Steward aſked Leave to go down to the Table: 
Which was done. | 
— High Steward. Gentlemen of the Houſe of Commons, you may 
proceed. | ALY ao 
Mr. Noel. My Lords, we now deſire that Mr. Murray of Broughion 
may be ſworn, © | 1 8 
ord Levat. My Lords, I did object againſt Mr. Murray's being ex- 
| amined as a Witneſs: Your Lordſhips have been pleaſed to over- rule 
that ObjeQion, and I now ſubmit, that Mr. Murray may be examined, 
if you pleaſe, | 


* 


John | Murray called in, and ſworn. 


Lord Talbot. My Lords, I deſire to aſk Mr. Murray ſome Queſtions 
for the ſake of — my own Judgment in the Matter; but if it is im- 
proper that they ſhould be aſked, I ſubmit it to your Lordſhips. | 

5 Lord High Steward. My Lords, the ordinary Method of proceeding in 
' theſe Caſes is, that where a Witneſs is produced, he is to be ſworn in 
Chief, unleſs there be ſome Objection to his Competency; and then he 
is to be ſworn upon a Voir De. After he is ſworn in Chief, the Par- 
ty, who produces him, aſks him ſuch Queſtions as he thinks proper; after 
which the other Party is at Liberty to croſs-examine him either to the 


| Matter of Fact concerning which\he has been examined, or any other Mat- 


ter whatſoever, that ſhall tend to impeach his Credit, or weaken his Teſ- 
timony; provided the Queſtions that are aſked him, are ſuch as the Luv 
allows: So in this Court, after the Managers have produced any Witneſs, 
and have finiſhed their Examination of him, the Prifoner has Liberty to 
'aſk him whatever Queſtions are proper; and it is moſt regular, that, after 
both Sides have gone through with their Examinations of the Witness, 
any of your Lordſhips ſhould afk' him what Queſtions you ſhall judge 
roper. e. GA Udo 26H 

. Mr. Noel. Mr. Murray, en. will be pleaſed to attend to the Queſtions 
that ſhall be aſked you. Give your Anſwers diſtinctly, and raiſe your 
Voice as much as you can, that my Lords may hear you.---!/ly Lords, 
the firſt Thing I deſire of this Witneſs is, that he may give your Lord- 
ſhips an Account when was the firſt Time that he heard of any Invi- 
tation to the Son of the Pretender to come into Scotland, and from whom 
he heard it. 5755 

Mr. Murray. My Lords, to the beſt of my Remembrance, in the 
Month of February, 1741-2, when I was at Edinburgh, I had there Occa- 
ſion to ſee my Lord Traquair, who told me that there were ſeveral 
Gentlemen, to the beſt of my Memory, the Priſoner at, your Lordſhip's 
Bar, my Lord Perth, my Lord John Drummond, Sir James Campbell of 
Achenbreci, and Mr. John Stuart Brother to Lord Traquair, had employed 
one Drum mond of Bochaldie to go from Scotland to Rome, to aſſure the 
Pretender of their Zeal for his Service; and that they would be ready 
and willing, as foon as ſufficient Aſſiſtance could be had from France, to 
appear publickly in Arms for him: And, at the ſame Time, he faid, that 


| he had given Drummind a Memorial ſigned by thoſe Perſons, L-think 
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or Conſpiracy entered into by ſevera 


LIavaſion of this Kingdom by a Foreign Force, and to rai 


| given of a Plot which did not directly affect him. I dare anſwer 
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Mr. Noel. My Lords, I am ſo far from differing from the noble Lord 
at the Bar in this reſpect, that I did underſtand the Witneſs was ſpeak- 
ing only what he had heard from my Lord Truuair. 

Ar. Att. Gen. My Lords, the Managers do know and deſire, that your 
Lordſhips will-diftinguiſh between Evidence that does, and Evidence that 
does not affect the Priſoner at the Bar- The Witneſs was giving an Ac- 
count by way of Introduction; which will be material for your ips., 
Confideration.} I beg leave to ſay, it isimpollible for a Witneſs, in his giv] | 
ing an Account of Tranſaction, to ſpeak nothing but Words that alone 
will affect the Priſoner; and therefore I'his, though it does not affect 
the Priſoner, may be proper to introduce That, which he has to ſay, that 
may affect him. What he now ſays, is only giving an Account of a Flot 

al Perſ6nsy which did afterwards bring 


— 


45. 
1 3 


on the Rebellion. 
what has been hitherto {ai by the Witneſs under Examination does not 
aſfect you; and they deſire now to offer it only as Evidence of a Con- 
ſpiracy in general, which, if they do not apply to your Lordſhip by 
particular Evidence, will not aff Lo SH SELLS ee 
Lord Levat, My Lords, As I ſaid before, it gives a bad Imprefion. 
Lord Cole. My Lords, I apprehend, that we ate right in going into 
this Kind of Evidence; becauſe, in the Preamble to our Articles of Im- 
peachment, we ſet forth the general Conſpiracy, g. 
Mr. Sollicitor General. My Lords, What has hitherto been ſaid, is not 
Evidence againſt the noble Lord at the Bar; and God forbid that he ſhou]d 
be affected by any thing that is not ſtrictiy Evidence againſt him | And 
therefore it is fit, that the View with which the Evidence is offered ſhould be 
fully underſtood. \ The Preamble to the Articles of Impeachment aſſerts, 
That, ever fince-the-Breaking out of the War, and particularly in 1743, 
many Perſons have plotted and conſpired with wn proto to procure an 
e a Rebellion at 
Home. The firſt Article charges Lord Lovat to have been one of thoſe 
Conſpirators. It is neceſſary, therefore, by general Evidence, to ſhew, 
that there have been ſuch Plots and Conſpiracies as the Commons aſſert, 
and then to affect the noble Lord at the Bar, by proper Evidence, with 
being concerned in thoſe Plots. This Method of Proceeding is not new, 
but the eſtabliſhed Courſe. Upon the Impeachment of the Lord, Viſcount 
Stafford, a general Evidence was given of the Conſpiracy, which was de- 
clared not to affect him, but as introductory only. The like was done upon 
the Trials at Law of the Perſons accuſed of having been in the ſame Plot. 
"The ſame Method was allowed as proper, and liable to no juſt Objection, 
in many Trials after the Revolution. In the Reign of the late King, upon 
the Trial of Layer, the like Method was purſued ; General Evidence was 


you. 
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„is <- 


4 


or the Gentlemen who manage this Proſecution, that no.one of us will 
urge againſt the noble Lord any thing which is not brought home to him 
by ftrict and legal Proof: If we ſhould, he is ſafe in your Lordſhips Judg 
ment, which will diſtinguiſh general from particular Evidence. | 


Then the Witneſi was directed to go on with his Narrative. 


Mr. Murray. My Lords, I mentiened to your Lordſhips, That at the 
ſame Time that Drummond went over to Parts, he carried with him a Liſt 
of all the Gentlemen in Scotland, who, it was ſuppoſed by thoſe who 

« ſigned this Memorial, were ready and willing to jojn them: But this Liſt 
I take rather to be a general Liſt of the Highlands of Scotland; nor do 1 
imagine there could be any Reaſon to think, that the great Number of 
People there mentioned, could appear in Favour of the Pretender. My 
Lord Tragquair, at the IJ ime of his informing me of this, told me, that 
Drummond was. then in Edinburgh; and propoſed, that I ſhould have a 


77... joints! hin 3 ls ae" Evra th. 


{| be ſent from Scolland, to be & 
in Oon 
Log 


80 far I can ſay, that Letter, in 


Wo YO i #4 #2 1 191119 92 +2041 | in this Country, and to make himſelf yſeful-to the Gentlemen who em- 
Lord High Steward. 7 Lord Lovat; The Managers do admit, that ployed him; and that there was no ſuch thing intended by 
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gui Houle.in: the Country, he told me he underſtood by Drummny' 
chat "Carditia} Fleury propoſed ſending à Body of FOG Trent 
Scotland, thinking they might 1 agreeable to the People there, 
they were Proteſtanto, than French or Iris Brigades would be; But, at the 
ſame: Time, ſaid; he. thought it would be neceffary that a Per ſon houly 


T” my wa. uw oz, 


e D | ' deputed to ſollieit thoſe Troops from Su 

junction With ehe Perſon whom the Cardinal Wos em 1 

raquair thought-thut'I ſhould'/go on that Account.; But I think 

it was father Drummond's than my Lord Traquuir's Propoſition. 
" Lord High Sund, Mien was this 77 en! 


wich me 1 Is Ae 37424, 1 refuſed to comply with this. Frog 
ime 
and, ove HC ” Lord Tr aguair 4 nd 8 of Laden, ths | 


not remember to have heard any thing for Six Months ' 


meren's Houſe, did ſhey me a Letter written by Drummnd from Paris; 
wherein he ſaid; That upon his Return to France, he had repreſented the 
thing to the Cardinal in fuch a'Light as engaged him to promiſe, that ing 
ſhort Time he would land the T in german, as propoſed. There wer 
ſeveral other Circumſtances in the Letter, which I cannot now remember; 
ral, when it was read to me, ſeemed 
very extraordinary, ta think, that an Affair of ſich Conſequence as the 
invading theſe Kingdoms, and raiſing a Civil War in the Country, was to 
be undertaken by a fem People, and by ſuch kind of Management. 1 ſaid, 


apprehended it was a Scheme of Drummn#'s, to keep up a Spirit of Party 
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n | | Cardinal Fl, 
Lord Traqueir determined, that it was then neceſſary to know the 
real State of the Caſe; and he defired I would go to Paris for that Pur. 
poſe, - I at firſt did not 51 with it; I did not care to execute it; not 


did I agree to it till ſeveral Weeks afterwards :*I was then coming to Lon. / 
don ; and in January I came up; but, uppn the Road, I underſtood that WI th 
Cardinal Fleury was dead. CO VO ts, bogs zen 
Lord High Steward. When was this ? T7; bad Th, 4 at t 
J. Murray, In January 1743, by the Scotch Stile: I Raid ſome ſhort J 
Time in Lenden; and from thence I went over privately to Pari; Wl *** 
and, by means of one Mac Donald the Banker, I ſound out Drin. Ret 
mond: He carried me that Evening to one Mr. Semple, who is there bau. 
called my Lord Semple; and was the Perſon employed by the Pre. E 
rati 


tender to manage his Affairs in France: They both joined in lament- 
ing the Death of the Cardinal; and ſaid, That, had he lived, in all Pro- ben 
bability the Scheme would have been executed that Spring; that the / 
Reaſon why it was not, was owing to the Marſhal Mallebsiz aving Or. WW de 
ders from France to march his 9 5 towards Hanover, inſtead of ts e 
Coaſt of Flanders, as the Cardinal intended; but that the Cardinal had wig 
been ſo extremely ſanguine in the Pretender's Intereſt, that he had given £ 
all his Papers, Memorials, and the like, to M. Amelot, the then Secretary WM 8120 
for Foreign Affairs. I propoſed to ſee M. Amelet; and accordin ly L 
went to e where I ſtayed Two or Three Weeks. I was fit pre- 
ſented by Drummond to Semple; and had an Audience of M. Ana, ee 
whom I told I had been ſent from Scotland, by the Perſons who had figned 

the Memorial which I mentioned to your Lordſhips, and who were con- TT 

0¹ 


cerned in it, to know whether the King of France, his Maſter, was wil- 
ling to put the Scheme in Execution. He told me, that Mr. $2d!t ha | 
acquainted him with the Reaſon of my coming : And thereupon he went — 


to the King of France, and told him of it; and upon that I deſired t 
know what Anſwer he had from the King of France, The Anſwer be " 
gave me was, That the King told him, that I might aſſure thoſe Gfntle- : 
men, that he had the 3 of their Maſter as much at Heart as they; 
and that, as ſoon as he had an Opportunity, he'would put the Schenie 
they propoſed in Execution. With this Anſwer I returned to Pari, 
where I only ſtayed Two Nights. At firſt, I obſerved, that M. Amebt 
ſeemed very deſirous to have ſuch Aſſurances from England as the Cardinal 
had required; and he applied to Drummond and Semple on that Head, 
When I left Paris, Mr. Drummoe:d determined to come over. I ſet out 
from Paris, and came privately to London. The Reaſon of Mr. Drum 
mond's coming over, was to collect thoſe Aſſurances which had been ex- 
peed from England. e 
Lord High Steward. What Time was this ? 3 
Na It muſt have been the End of March, or Beginning et 
l | 3 5 
L. H. S. In what Year was it? | 


Meeting with him. Accordingly, I had a Meeting with him; and he | 


repeated to me much the ſame thing that I have repeated to your Lord- 
ſhips: Said he had been extremely well received by the Cardinal, to whom 
he had delivered the Memorial given him at Edinburgh : That he ex- 
preſſed much Satisfaction, and was very ſanguine, and had the Pretender's 
Intereſt very much at Heart; and that, provided he could get ſufficient 
Aſſiſtance and Aſſurance from thoſe who are called the Pretender's Friends 
in England, that then he would ſend over the Troops required; the Num- 
ber was 3000 Men, to be landed in Scotland; 1500 at or near /averneſs, ſo 
as immediately to join with the Clan of the Fraſers; the other 1500 were to be 
landed in the Weſt-Coaſt, near Cameron's of Lechicl, who was to take the 
Command of them upon him, and to raiſe the People of Argyleſhire: At 
tie ſame Time, a Body of Ten or Twelve Thouſand Men were to be 


Murray. In 1743. wht 
ſtaid but a few Days in Londen after my Return; and Mr. Drummwd 
deſired me, that as ſoon as I arrived in Scotland, I would acquaint my 
Lord Tragquair of his being come to London, and the Reaſon of it; and 
deſired, that he would come and aſfiſt in procuring the Aſſurances from 
the Pretender's Friends. Upon my Return to Edinburgh, I ſtopt & 
York, where I met with the late Lord Perth, who then was at Yark; and 
I acquainted him with what had been done; who ſeemed extremely diffi 


landed as near Lendon as they poſſibly could.--- That at the ſame Time 
Drummond was in Edinburgh, he ſent for Cameron; and when they 
met, he repeated what had pait, and the Succeſs he had at Rome and Pa- 
ris; and aſſured them, that provided he could have Aſſiſtance in England, 
the Scheme might be put in Execution in Autumn following. Aﬀter a 
Week's Stay in Edinburgh, Drummond went to Lenden. I do not re- 
member to have heard any thing more concerning this Matter till the Au- | 
g following. This was, to the beſt of my Memory, the End of March, 
vr Beginning of April, that he left Edinburgh. 

Lord High Steward. What Year was it in ? 

F. Ourr.y. 1742. We call it ſo in Edinburgh. | 

Lord High Steward. You begin the Year in Sc:t/and on the 1ſt of 


January ? 


J. Murray. Ves. 1 | 


tisfied at it. 1 ſoon afterwards came to Edinburgh ; and ſoon after my = K 
Arrival there, I met Lord Traguair, whom I acquainted with Drummer tee 
being come over; and that he deſired his Lordſhip to go to London to alli = y 
him in his intended Purpoſe. His Lordſhip went with that Intent (as he Um t 
ſaid) in about two Weeks after, about the Beginning of April, to the be = b 
of my Remembrance. On Lord Traquair's Return to Scetland, in Ab- 3 1 
tumn, he acquainted me, That he had ſeveral Meetings with'Drummand; 35 
and that he had endeavoured to get as many Aſſurances as he could fo Tönt v 
the Pretender's Friends, at leaſt ſuch as he thought ſo: The Perſons he tne 
named were Lord Barrymore, Sir Jehn Hinde Cotton, and Sir Mattis u- vera! 
liams Mynne That he had ſeveral Meetings with theſe ſeveral Perſons; I ug to 
and that Sir Jobn Hinde Cotton ſeemed extremely ſhy, and unwilling de Larl 
converſe or meet on the Pretender's Affairs; and none of them were wi 3 t 
ling to give any ſuch Aſſurances under their Hands and Seals as #* 1 
given by the Seven in Scotland. The ſame Summer one Butler was ſent * 0 
trom France, to know the State of the *Facobite Party in England. ; * 0 
Lord Talbet. My Lords, I object to the Witneſs Fee * No 
videne: | 
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Piber which does not relate to the Point in Queſtion :* He has ten- 
ei the Names of fereral Honourable Gentlemen, on a very extraor- 
dna Occaſion, which does not at all relate to the Trial of the Noble 
Lode the Bar He is calumniating the Characters of ſeveral Gentle- 
Jes ö r Friends: And therefore, if it is inſiſted that he 


3 
oy * 
Fig * 


think it will be worth our while to adjourn to the Cham 
ber of Parliament, to conſider how far it mall be permittd. 
1H 8. Gentlemen of the Houſe of Commons, you hear what is faid | 
the Noble Lord. It is objected, that the Witneſs is goin on to give 
9 lence of Fact not relating to the Noble Lord at the Bar, but to other 
perſons; and chat this is zu 1mproper Kind of Evidence, and bought not 
een wy 8 ag ue 1 
wins Mt; Gen. My Lords, we did not examine the Witneſs to thoſe. 
lar Facts which he has mentioned, that do not relate to the Noble 
4 at the Bar; but in giving an Account of the Facts inquired into, he 
has himſelf entered into that ind of Narrative ; but as it is only what 
de heard my Lord Traquair ſay concerning other particular Perſons, we do 
act infiſt on his proceeding in his Hearſay Account of what concerns 
thoſe Gentlemen. ad RO bY 1 
Mr. Noel. My Lords, what the Witneſs has dropt in reſpect of the 
Honourable Gentlemen he has named, does not affect them at all. It is 
noching more than a Relation which he had from my Lord Traquary, and | 
not from any Matter ariſing within his own Knowledge. And, my Lords, 
I may venture to aſſure your Lordfhips, for myſelf and all the Gentlemen 
in this Proſecution, that we will not aſk the Name of one Per- 
fon immaterial to the preſent Trial: And therefore I muſt ſubmit it to 
your Lordſhips, whether the Witneſs ſhould not be ſuffered now to go 
on; and that for the future, when he comes to any Tranſaction of that 
Kind, he ſhould not name any Perſons till he comes to the Noble Lord 
the Bar. | | : #1 , 55 
* H. S. Your Lordſhips hear what is mentioned by the Managers, 
that they agree that the Witneſs, in mentioning theſe Tranſactions in 
ral; ſhould not name any Perſons, till he comes to the Noble Lord 
at the Bar. 1 $4 = 
J. Murray. I was directed, that when I came to be examined here, I 
was to give a Narrative of the Springs, the Riſe and Progreſs of the late 
Rebellion, as well as what related to the Noble Lord at the Bar; but if I 
have committed an Error, I readily ſubmit to your Lordſhips Correction. 
Tori ef Cholmondeley. As the Witneſs ſays he was directed to give a Nar- 
rative, with regard to the whole Riſe and Progreſs of the Rebellion, I beg 
he may be aſked by whom he was directed? RT 
L. 1. S. My * Aat I did not at this Diſtance hear the Witneſs uſe 
the Word directed; but underſtood him only, that he was brought here to 
give an Account of the Riſe and Progreſs of the Rebellion. Poſſibly it 


icht eſcape me. 
* of Cheſterfield. I did not hear the Word diracled; but I ſhould be 


glad to have it cleared up. 
L. H. $. Mr. Murray, when you ſpoke laſt of your giving a Narrative 
of the Riſe and Progreſs of the Rebellion, did you make Uſe of the Word 
#ireed, or not ? | 
J. Murray. My Lords, this is the firſt Time I ever ſpoke in Publick; 
] may have committed an Error; I cannot ſay whether I made uſe of the 
Word directed, or no. | 
Earl of Cholmondeley. = Lords, I had no other Intention in the Queſ- 
tion, but to know the Meaning of the Perſon who ſpoke the Words; 
whether he apprehended that the general Queſtion, aſked him by the Ma- 
s, was a Direction to him, and whether that was what he meant? 
Murray. My Lords, ſome Days after my Examination in the Tower, 
by the Honourable Committee of the Houſe of Commons, a Gentleman, 
who I believed was their Secretary, came to me to take a further Exami- 
nation; and to aſk me as to any other Matter that had occurred ſince my 
laſt Examination: Some Days after that, he told me, that I ſhould be 
called here before your 1 upon the Trial of my Lord Zovat; 
and that at the ſame time, it would be expected that I ſhould give an Ac- 
count of the Riſe and Progreſs of the Rebellion in general. | 
Sir William Yonge. My Lords, now the Witneſs at the Bar has ex- 
plained what he meant by the Word directed, I hope your Lordſhips will 
have no ill Impreſſion of the Managers, from any thing that may 
have dropped from the Evidence. And, my Lords, I beg Leave to aſ- 
ſert, that no Direction has been given to Mr. Murray by t * oh, 
and that they neither have given, or will give, any Direction to any Wit- 


— 


neſs whatſoever. My Lords, we well know, that it does not become us 


to do any thing of that Kind; nor have we done it: So far from it, that 
when we firſt examined the Witneſs at the Bar, we examined him ſolely 
to the Point of the Conduct of the Noble Lord at the Bar. My Lords, 
we did afterwards determine among ourſelves, that as it was our Duty to 
lay before your Lordſhips that Conſpiracy wherein the Noble Lord at the 
Bar appeared to have acted a Part; we did therefore give Mr. Murray 
Notice, that he would be examined before your Lordſhips to that Point. 
My Lords, we never had any Information from him on that Subject; and 
this is the firſt Time I ever heard him give an Account of this general Con- 
ſpiracy. My Lords, we were ſo careful in our Examination of the Wit- 
neſs in the Committee, that I well remember the Queſtion's being aſked 
him by the worthy Manager who fits near me; and it was in the 
moſt general Terms that we could conceive, in order to let your Lord- 
hips into the Knowledge of this Matter. And your Lordſhips will ob- 
ſerve, through the — Courſe of this Proceeding, that the utmoſt Can- 
dour will be made uſe of by the Managers, in their Examination of the 
Witneſſes; and that they will put no leading Queſtions to them but ge- 
neral Queſtions, and ſuch as they are to anſwer upon Oath, and accord- 
ing to the Truth. | 

Earl of Cheimondeley. My Lords, I beg Leave to ſay, that I did not con- 
ceive that the Managers, in their Examination of Witneſſes, made uſe of 
the leaſt Direction or Authority whatſoever, I have the greateſt Senſe of 
their Candour and Fairneſs; it is my Opinion of them, and of the whole 
Body by whom they are deputed ; and it was upon that Principle I pro- 
poſed my Queſtion to the Witnels. | 

Vor. IX. | 
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Lord Talbot. My Lords, I pray that the Witneſs may be aſked,, Whe- 
ther he is, upon this Occaſion,” a voluntary or an involuntary Evidence? 
Mr. it. Gen. My Lords, the Managers are now proſecuting for the 
whole Commons of Creat- Brita; they are proſecuting upon the Foun- 
dation of Evidence, for a Treaſou ot the greateſt Magnitude ;' there is 
now a Witneſs at'your Lordſhips Bar, whom they are examining to prove 
4, while they are ſo, I hope the) ſhall not be interrupt: 
ed. There is no Doubt, but When they have done with the Examinati 
of ie Witneſs, if any Lord thinks proper to aſk him any Queſtions, 
— Lordſhips have a Right to do it; But we are now examining the 
Witneſs on behalf of the Profecution z and we hope we ſhall have Liberty 
to go through with it; and then your Lordſhips will permit him to be 
examined by any body elſe: But, my Lords, at preſent we are in Poſſeſ- 
ſion of the Witneſs; and we beg we i Gre Liberty, to go on. 
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Earl Stanhepe. My Lords, I beg the Queſtion propoſed may be aſked; 
or that we may adjourn to the Chamber of Parliament. 7 aa 
C. H. S. My Lord; the Rule for the Examination of Witneſſes in 
this Court, in either Houſe of Parliament; and every where elſe, is, that 
if a Witneſs is produced by a Proſecutor, or Plaintiff, they have a Ri ht 
if any ObjeRion is made to the Queſtions alked 

7 * Managers of the Houſe of Com- 
Counſel upon an Indiétment, the Ob- 


by the Proſecutors, whether 
mons upon an Impeachment, or 
—— is firſt to be conſidered ; and if the ObjeRion' prevails, and is al- 
lowed, then the Queſtion is not to be aſked: But all Queſtions that are 
aſked, whether touching the Matter of Fact to be tried, or the Credibi- 
lity of the Witneſs, are to be aſked at the proper Time. The Party who 
produces the Witneſs has a Right to go through the Examination firſt; 
and then the other Side croſs-examines him ; and after that is over, the 
Judge afks him ſuch Queſtions as he thinks proper, unleſs, as I ſaid be- 
fore, there be any, Odjection to the Queſtions, or any doubtful Matter 
atifes that wants immediately to be cleared up. The fame Method is to 
be obſerved here; and the Reafon of it, my Lords, is, that unleſs your 
Lordſhips obſerve this Method, you will be in perpetual Confuſion, 

Earl Stanbope. My Lords, the Queſtion now propoſed, aroſe from an 
Expreſſion that juſt now dropped from the Witneſs. OM 

F The Witnels proceeded in his Evidence. 

J. Murray. My Lords, this Butler, whom I mentioned to your Lord- 
ſhips, was for ſome time in England during that Summer that my Lord 
Traquair was in Linden; whenz to cover his Intention, he bought up a 
Number of Horſes for the King of France's Uſe; and expreſſed himſelf ſo 
well pleaſed with the Encouragement he had from the Pretender's Friends 
in England, that he ſaid, that; as ſoon as he went over, he would repreſent 
it in ſuch a Light to the King of France, his Maſter, as he imagined; 
would induce him to ſend the Succours deſired. Upon his Return to 
Perſailles, where Drummond went with him, Drummond went to Rome, 
as he ſaid, at the Deſire of the French Court, to perſuade the Pretender 
to ſend his Son to France, Accordingly he did perſuade him to do it ; 
but Drummond returned to France, before the Pretender's Son left Rome. 
After Drummond went to Paris, he came to London, to acquaint the Friends 
of the Pretender in Englend, that the King of Frame was determined to 
ſend over a Body of Troops in the Spring. This came to my Knowledge 
by two Letters from Drummond; the one written from Paris in Decemter, 
and the other written from Londn. The firſt Letter He ſent over, was 
not forwarded in time to my Lord Traguair; but when Drummond re- 
turned, he found it lying here: He incloſed it in another Letter; and 
they both came to my Lord Traquair's Hands at Edinburgh. In the firſt 
Letter, he mentioned his intended Journey to Rome In the ſecond, he 
mentioned his Return to Paris, and the Reaſon of his. coming to Londen ; 


and that he found the Pretender's Friends there very back ard: That 


with Difficulty he had perſuaded them to agree to the French's Landing. 
In this Letter, there were a great many Contradictions and Abſurdities; 
in regard to the landing a Body of Troops in Scotland and England at the 
ſame Time. It particularly mentioned, that Earl Marſhall was to 
command the 3000 Men that were to come from Dunki-4 to Scotland; 
and at the End of the ſame Letter he ſays, “ But I do not know how my 
Lord Marfhall is to be equipped; which, with other Circumftances, deter- 
mined us to write a Letter to Drummond, to defire him to explain himſelf,” 
My Lord Perth, and my Lord Traquair, ſhewed me the Letter, and de- 
fired I would prepare a Letter te Drummond, defiring him to explain hims 
ſelf. Accordingly I wrote a Letter in their Preſence, which they both 
ſigned; and I believe, I cannot fay poſitively, that I ſigned it myſelf, 
This Letter, as my Lord Traquair ſaid, was ſent to Lenden, to be for- 
warded to Drummond at Paris; but the Perſon to whom the Letter was 
delivered in London, wrote to Drummond, and told him, That ſuch a Let- 
ter was in his Hands; and deſiring to know, whether he ſhould ſend it to 
him at Paris, or not; Drummond ſaid in Anſwer, That he ſhould not 
ſend the Letter, left it ſhould be intercepted ; but deſired he would burn it. 
Mr. Noel. What Time was this? 
133 In the Month of January 1743. 

r. Noel. According to what Stile? 

F. Murray. It was in the Year 1743, not long before the intended Im- 
barkation at Dunkirk. | 

Mr. Noel. When was that? 

1 Murray. To the beſt of my Memory, in 1743. 

r. Neel. Be pleaſed to rerollect the Time; becauſe it is very mate- 
rial. | | | 
J. Murry. It was about two Months before the intended Invaſion. 

L. H. S. You may poſſibly recolle& the Time from the other Cir- 
cumſtances. Do you remember the Year of the Battle of Dettingen ? 

J. Murray, I believe it was in the Year 1743. ES 

Mr. Neel. How long was this after the Battle of Dettingen that you 
ſpeak of? Or was it in the Januaiy before, or after the Battle? | 

F. Murray. I believe it was the January following. 

Mr. Noel. It would be proper tor you to recollect from theſe Circum- 
ſtances, if you can, whether it was in Zanuary 174.3, or 1744, according 


to the Scotch Stile ? | 
4k J. Murray. 
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irſt time 1 ſaw him, fo far as I can remember, there was nothing agreed that he ſhould 2. aid we had Inſtructions fo-to do. Wheth, gevent 
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F. Murray. The Pretender's Son. He mentioned the Aﬀeociation ; | Pretender. This was agreed to, and the Letter was witte by Caen - Me 

 and- ſaid, He was determined to come into Scotland, and did not doubt | of Lechrel; and ſigned by him, Clunie Mac Pberſon, and, myſclf,; Im 7 5 
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was then preparing for it, and intended to execute it as ſoon a the Cam- Pretender's Son himſelf, a Letter of Compliment. I do not remembet W, 
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him: And it was ſeen afterwards, that he had not ſo many. 
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a Copy of that Letter, to the noble Lord at the Bar. Doctor Cameron Mr. Noel. According to the Scotch Stile? f 15 | 


impart to him; and that he had taken his Promiſe to mention nothing from that time for ſome Weeks after the Battle of, Culladen; and, ben 
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Lovat was deſirous of having that Patent creating him a Duke, which EHNing's 1 
expected ſome time before. I ſaid, That I had no ſuch Patent; and toldWMWhrbac Nu 
him, That he ought to put my Lord Lovat off from any ſuch: Expect bey ſay 
tion. | : | . df the L 
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Mr. Niel. You ſaid, That this Letter came to you at Iuuverneſ; pte do t 


| when did it come to you? A „ euntry 
J. Murr. It was in the End of February, or Beginning of Mar Wy 2 you 
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in Company with Zochicl, I was informed, that my Lord, Levot was 
| that Country, and that he lay at the Place called Clenmely; and tha 


where a Meeting had been propoſed by Lec/&.'i, 1 believe that Meeting 


ſhould nottland; znd, if he did, that none of the Men would join him. was accidental in regard to the noble Lord at the Bar, becauſe Lichte Lor 
told me. And it was the Opinion of all expreſſed great Satisfaction, that they ſhould have Lord Lovat's Aff him, 
he hau] not land, but teturn. They de- and Aſſiſtance. Another Reaſon which induced me to think ſo wag, thut Mr. N. 


Pretender, and of the bad Situation the Country Jay under; and to deſire, '} from Beaufort, Lord Lovat's Seat, there being neither in tha Wart di the 
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Mr. Noel. Who received them? 

F. Murray. The Pretender's Son, 
Landing was by an anonymous Letter that I received about a Week after. 
It did not fay expreſly, that the Pretender was landed; but, by the 

Words of it, 1 judged it was ſo. I. was deſired to come to the Houſe of 
Lord Jehn Drummond : There I underſtood that he was landed; and, in 
a little Time after, joined him, at the Houſe of Mac Donald of „ 
upon the Weſt Coaſt. About Ten Days after that, he erected a Standard 
in a Place called Glengarie z where he was joined by the Cumerens, the 
Afac Doralds of Reppech, and a few of the Mac Donalds of | 
Wich thoſe, he marched to the Houſe of Mac Donald of Glengarie, There 
was à Gentleman of the Name of Fraſer of Gortul, whom he there 
applied to, and the Laird of Lecbiel, as being Pertons acquainted with 
the noble Lord at the Bar. Lechiel told me therb+ was fuch a Perſon 
there; that there Were Two Commiſſions granted by the Old Pretender 


The Firſt Notice I had of his is the real Place, I cannot ſay. 


Cameron ſent a Servant, with Two Horſes, to procure Wine and Spam 


Country, Cameron of Laabiel, with ſome. others, and I, cargo dhe 


Place where Lord Lovat was: He was then upon the Side of Lahe. en thats 
| Mr. Noel. What is the Name of that Place? | , . occes: 
F. Murray. I heard it is called Morell, or Morlaig z but whether tha 7. * 

5 ö | N Hur 

The Firſt Night we were together, or rather the only Night that L uuf Houſe 
there, I do not remember that any tbing material paſſed; but, in ge. bave re 


neral, we told my Lord Lovat, that there was a Meeting to be the new igvule, an, 
Day; and that we ſhould be very proud of his, Advice. Accordingly 
the next Day there was a Meeting of about Twelve or Ihirteen Gent? 
men, where we did defire the noble Primner at the Bar to give . Mur. 
0 pinion, There were preſent Cameron of Lechiel, Rariſaale, John Ry 
Stewart, old Glenbuckett, Dr. Cameron, and a Nephew of Kepps.b's, and 
ſome few others. I cannot particularly remember them all. 
Mr. Neel. You have not ſaid whether the noble Lord at the Bar w 
there ? ; | 
J. Murray. Ves: He was at that Meeting. 
Mr. Noel. Did you ſee him there f 
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able to vo afy £543 prong a that he . Page for mu 2. 
ies; but de ey would let wer, for. him.; and that 
— 4d Bot doubt but he ould do i 40 e 1 for 
8 % There Was a Sum of 1 ributed there, 201. I 
Lowidirs 1-7 the Servant ” my Lord Lovat, to carry to his 
CG 15 — Days Pay for the 400 Men which. he was td bring out. 
wr Wel. Was my Lord Lovat reſent, or not, at the, Lime you. 
peak of, when that Money was given to his Servant? 
5 I cannot fay poſitively whether my. Lord 1 awe „ 
Servant get the Money; but it was diſtributed by a Perſon who was my 
Clerk; and my Lord Ebvat was at the other ! nd of the Room. 
Mr. *. Was it in the ſame Room? 
Yes : My Lord Lovat was in the fund Room that the Money | 
There were ſeveral Perſons there, to whom Money 


him 


hai 
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Mur 
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Pr wa in.” 


5957 Wel. Can you name the Servant who received it for Lord Levar? 
Mur. No: I think he was called the Steward of my Lord e 
. Neel. From whence came the Money ? | 

„ Mur. From France. 

r. Noel,” What was the Sum that came from Franse? 
7. Mar, Thirty-five thouſand Lowiders at that time. n 


IT a Proclamation was made for Cilencei 


After this Meeting was over, fo far as I'can remember, I;. with Lecblel, 

ctoſſed wyer to the Polite Side of the Lake; and my Lord Lovat, as L 

anderfiood;' and he himſelf. propoſed, remained there all that Nj 

Four br Fi ive Days after, I had Occaſion to be at a Place called 

ie, when my Lord Lovat was on the o ppoſite Side, at à Houſe fors 

merly belongi . the Brother of Lochiel. 7 went there to m 

— the next Day, with no Intention to ſpeak to him of Buſinsfs but 
on ſeeing his Sctvant, to whom the Money was given, 1 aſked him, 


he | 


| 


nne 


Wo! 

„ben he intended to ſend the Servant away with it? He ſaid, he ſhould 
ne ico that Bay, or the next; and then called a Perſon who was called his 
m ecretary; and deſired him to write a Letter to the Maſter; of Lovat, in 
% Name: But what were the Contents of the Letter, or that I ſaw it, 
vat 3 remember; but 1 took it in general, that the Contents. of the 


Letter were to give the Maſter of Lovat-the Reaſon why the Money was 
fats! I did not then ftay above an Hour or Two with my Lord Lover, 
hut returned to Lochiel. What was agreed upen at the, eeting, and 

nopoſed to be done, did not take Effect ſo ſoon as was expected z nei- 
hs indeed was there above Four or Five hundred Men 1 in the Whole, 
that met, about Ten Days after the Time firſt propoſed ;, that Handful 
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*. Men were Two Days at Lochiel's Houſe 1 the King's Troo 
ord rarched Northwards, in Purſuit of them: Upon Intelligence that the 
be King's Troops were on their March, Two Men were ordered out, to he 
old Wrbac Number of Men there were; and if we could make any Head: 
hey ſaw a great Number of Men; upon which we retired to the Head 


pf the Lake; when it was determined, that we ſhould diſperſe, and every 

do the beſt he Could for himſelf. From thence I went into the 
ountry that belongs to the Clan Ronald, where 1 received a few: Lines 
dy a young Man, who faid he was Servant to my Lord at the Bar; 
herein he ſaid, It was neceſſary for him to have a Watch or Guard to 
tend him, of Twenty-two Men, and a Lieutenant; and deſired, that 
night ſend him Money, to pay thoſe Men Twenty Days Pay, I "think 
was, I do not remember, that I wrote any Anſwer to this etter, be- 
uſe J had no Pen, Ink, or Paper; but I gave the Servant Fifteen 
Wwidors, having then not much Mone and defired him to give it to my 

rd Levat. Aſter that I had a Meſſage from the noble Lord at the Bar, 
one Biſhop Mac Donald, deſiring, that I would ſee him before ] left the 
ountry ; but ſo far as I remember, it was nothing fatther than Compli- 
ents, Since that Time till Yeſterday, I never had the Honour to ſee the 
ode Lord at the Bar, nor had any Letters from him, nor correſponded 
It) him. 


U 


- 


Mir. Neel. Were the Fifceen Louiders that you ſent to my Lord Luut 
unt of the French Money that was landed there ? 
he i 7. Mor. Ves, it was Part of the French Money. 
th: BY Mr. Noel. My Lords, He has told your Lordſhips already, that the 


en that were to be raiſed were to defend the Country againſt the King's 
orces: Now I beg to know, whether it was mentioned at that Meeting, | 
fre theſe Men were to march, or where to rendezvous ? 
J. Mur. It was propoſed, that the general Rendezvous ſhould be near 
© Houſe of Keppach. LochiePs People, Bariſdale, and Clanronald's, were 
have rendezvouſed upon the Lake, about two Miles above Lochiel's 
— and then to proceed to the general Rendezvous, by Lochiel's. 
Mr. Attorney General, Pray, had you any blank Letters from the Young 
ender, after he came to England ; ot that were ſeat to you? 
Mur. I had Letters that were ſent to me, and were not directed, but 
t with me, to deliver to ſuch Perſons as I thought willing to ſupport 
auſe, 
Mr, At. Gen. Pleaſe to give an Account to my Lords, what thoſe Let- 
were, and the Import of them. 
Mur. 1 do not remember the exact Number of Letters, but I did 
ne a Number of Letters; they were not directed, but left to be diret- 
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Ar. At. Gen. Was that ater the © Titi x mY came Pry Patii ?. 
J. Mur. Ves, it was. 

Ar. At. Gre Were they deliveted; ih order to fot 881 the intended 
Invaſion from Frants, which you ave an Account of before? e 

J. Aur. They were defi Ra the Pretender as 8 1 be given 0 
People who were — his — to know whether or no they were ready 
to join him; and the Credential annexed was for thetn to forward bis In- 
tereſt in the Country. 

Mr. Nal. You have told us; that a Computation, Wha made. at that 
Meeting, of the Number of Men that could be railed; pleaſe to give an 
Account to my Lords, whether any particular 5 n 45d who, men- 
tioned the Number of Troops that might be raiſed ? ? „ 

J. Mur. It was the general Opinion; N 369: en Kaan be raiſed 5 ; 

ER be ſufficient. 


and 4 my Lord Lwat ſaid; that ſuch a Number wo | 
ry Proportion'of Men that were to be raiſe. 


Mr, Noe. Did he'mention an 
ed by the Mafter of Lovat / 

Mur. He mentioned 400 Fra ſir, th he taiſed by the Maſter of Toa. 
d High'Strward. Genitiemen” of the Houſe of Commons, Have you 
done with-the Ex mination of thi Witets'! © 

Mr, At. Gen. My Lords, we have done with this, Witneſs at, 

I. H. S. My. berg Troll, "The Manager 
declare, that they have dotie' with” this 2 
Lordſhip aſk him any Queſtions? 

Lord Lovat. My Fords, I beg Leave to tell yout,] Lotdlhips 
the moſt incapable Man of the thre® Kingdoms to make my oy 
cauſe, as I mentioned to your 150 before, I want both my Sight 
and my Hearing; and I therefore be of your Lordihips to allow tay 
Counſcl-to examine my own With 10% counter- ex amine the Wit- 
neſſes againſt me; but your Lordſhips' werd not pleaſed to allow thats 
Your Lordſhips are much more capable of examining the Witneſſes than 


I am; and therefore I ſhall refer it to ybur Lordſhips ; and beg Leave 0 
fit down, 1 _ aſk this Witneſs nd Queſtions now. 


Jo * 


* » , 
: K 
2 : 


preſents. 
s for the Houle of Commons: 
itneſs & preſent: Will 225 | 


that I am. 
efence, be- 


Land Talbot. M 1 Lords, I beg Leave to aſk this Queſtion: Did 104 | 
voluntarily ſurren yourſelf to the e King's F 'orces?. or was you 1 taken by: 
the King's Forces ? 


ur. I did not intend, at that patticular Time, to culrdader my⸗ 
felt; 4 and I preſume it is not neteſſary for me to ſay how,. whether I ever/ 
did intend it or not: But at the Time that the Party of ragoons came to 
the Houſe where I then was, the Doors were ſhut, and | was in ſuch a 
Poſition, as that I. could have kill: 'two of them myſelf; but I rather 
| choſe to ſubmit myſelf, and throw down my Arms. 

Lord Talbot. My Lords, The Queſtion 'that T aſk is, Whethet he did; 
ot did not, voluntarily ſurrender himſelf”; and whether his Intention was. 
hen to ſubmit to the King's Forces ? 

Mur. I did fay, that it was not iny Intention then particularly to 

it myſelf; it was not my Intention till I faw the D::;;00ns, 

Lord Tabor. Did you uſe any Meatis' to make your Escape afterwards ? 
- ur. I never did. 
Lord Talbot. Have you ever taken the Oaths of PIES, and F idelity | 
to the King? | 
28 I never did. 

Lord Talber. Did 2 never tike 
Nature to any body elſe of 
J. Mur. No. | 
Sir Villiam Yonge. My Lofds;'h we hope ths Witneſs \h2!! not be . 


fy 


thow Habe or Oaths of the ſame 


1 to anſwer Queſtions of this Nature; it is a Queſtion that oy to accuſa 

bimſelf of High-Treaſon. 8 
Lord Talbot. My Lords, I did not aſk him any Queſtion to acc aſe him- 

ſelf of any Crime which he had not himſelf before confeſſed ; and as he 


had 
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1 2 be fa ta Cri LS ONCE 
t cannot al A. ccufi 
Kava aſked 85 2 if he had noe. 1 a 
Lee, hb Steward. My There is no . Reaſon. 15 pond ou 


| oppoſe the a 


ther the Witneſs would come voluntarily to this Bar? but whether, if 


| give Evidence, whether he would give the ſame . upon Oath as 


RN e 


2 ts 


dihi F 


by” wy Ar ſent a. P der 8 7 * | 
rd fe you ent a Pri or un 
Ain. Yes, Lam, a pages been ines, Ma I came 7 | 


Talbot. Are you, u 
1 I ſhould be 8 hors, Ons, of os 3 


| 1s, d to know w 
plead; an 1 py nes 


the Witneſs is not an Evidene 


fen on i, Whether 


oſe that 
hether 


tained ? My. any This is a Gatten, Ir e not proper to be 
aſked, — it is no Queſtion as to 5 | 
a Qu uetion concerning what the Witaels 16 1 upon ee ition of | 
x Fact which has not happened. I do not apprehend;. that any. 1 
can be aſked.of a Witneſs, but what concerns a Matter of Fact; 
2 . 5 5 K — - = a 22 Contingen 5 | 
veſtion muſt tend to a itneſs either is, or is n IP | 
dy giving Evidence; but, my Lords, to aſk Queſt Lb of thi 8 is 
entering into the Receſſes of; a Man's Heart, which Nobody has à Right 
to enquire into; and it is ſuch a Sort of en as 1 do not reme 
er to have heard aſked in a Court of Juſtice : * perhaps, it is what 
Witneſs is incapable of anſwering ; for, till the Reps happens, he 
cannot ſay what he would, or would not do, le therefore ope your 
Lordſhips will think, that this is an improper Queſtion; __ that the | 
T houghts, Indinations, or N 0 of a Witneſ⸗ þ gright, not to be enquir- 
ed into here, where Matters of Fact only are to be tried; ( 
Lord Talbet. My Lords, J aſked the Queſtion for, this Reaſon, . ; 
wight know with what View his Evidence was 4 z and ſo Judge of 
the Credibility of it. Do you believe your Life depends upon the on- 
formity of the Evidence that you ſhall give on this Trial, to 12 Exa- 
minations, which you have undergone. | 
Sir William Yonge. 1 — Lords, I preſume, without troubling your 
oma with. 4 pants that all that has been ſaid by the worthy 
r who | Nele to oppoſe the former Queſtion, is _ more ap- 
e to the — now pr Ne. to be aſked z and, 5 with- 
eſtion ſhould not be aſked, I ſhall 
ly apprehend, it is our Juty to 


— 
— 24 


— 
out adding any hon more why 
ſubmit it to Jour Lordſhips 4 and hum 
ing of this Queſtion, 

Z. H. S. Gentlemen of the Houſe of Commons, Do you oppoſe this 
laſt Queſtion bein ? 

Mr. At. Gen. I ſhould beg that the Queſtion, might be a little more 
fully explained; I do not remember to have cyer heard the like. | 

Lord Talbet. My Lords, The Queſtion to me ſeems extremely clear 
and plain; and I beg Leave to repeat it to your Lordſhips * and of £2 
have any Difficulty about it * will readily ſubmit. My Lords 

ueſtion is, Whether you (the Witneſs under Examination) believe your 
Life depends upon . Conformity of the Evidence you ſhall give upon | 
this Tri al, to your former Examinations? I ſuppoſe the Gentleman was 
c— as well by the Managers for the Houſe of Commons, as their 

lerk. "4 


"Lotd Halifax, My Lords, All that the Noble Lord, who aſked this 
Queſtion, means ueſtion that he 


by a is comprehended in the former Qu 
aſked; and that is, Whether the Witneſs is a voluntary Witneſs, or not ? 
Z. H. S. The Witneſs ſaid, He did not know what was meant by the 
Word voluntary; and deſired it might be explained 
Lord Talbot. ” My. Lords, I urged the other Queſtion only as explana- | 
"me to that; and all that I meant by it was to Know, whether the Wit- 
oo the Bar is governed by Hope or Fear ? 

3.1 y Lords, If your Lordſhips pleaſe, I will anſwer the Queſ- 
tion: I am upon my Oath, and obliged to tell the Truth; and I a 
that poſſibly, and very probably, had I been in another Situation of Li: 
I ſhould not have appeared before your Lordſhips as a Witneſs againſt 


the Noble Lord at the Bar. | 
Lord Talbot. My Lords, I am extremely well ſatisfied with the Gen- | 


tleman's Anſwer to the Queſtion aud it de m0 © much better Opinion 
of ws * idence e I had beſore. 
arri n. My Lords, I beg Leave to aſk this Witneſs a Queſ- 

Mi _ Janatory to the laſt Queſtion. If you had a full Pardon, and was 

at this Bar, and was obliged to anſwer upen Oath, would you not have | 

iven the ſame Evidence that you now have given 

Lord Talbot. My Lords, I apprehend that is only aſking the Witneſs, 
whether he would come here voluntarily, and petjure bimſelf? 

Lord Barrington. My Lords, The Queſtion I propoſed is not, Whe- 


he had a full Pardon, and was brought to this Bar (as every Man may, 
whether free or not free), if he had à free Pardon, and was compelled to 


e has now given? 
Lord Talbat. My Lords, This is a Qu ueſtion that no Man alive, in this 


Gentleman's Circumſtances, can poſſibly anſwer. 

J. Mur. My Lords, I beg Leave to anſwer the Queſtion. If I was in 
ſuch a Situation as has been now ſtated to your, Lordſhips, and brought 
here with a Pardon in my Pocket, but brought here to give Evidence 


againſt the Noble Lord at the Bar, I would not add to, or impair a Syl- 
lable of, or vary in the leaſt from, what I have new faid. 
L. H. S. Is the Evidence you have here given upon your Oath true ? 
« Mur. Yes, it is. 
zir John Strange. My Lords, I beg Leave to aſk 2 Gentleman a 
ueſtion, relatin 
He was aſked, 


to a Tranſaction which has been latel 7 
ether he did, or did not, ſurrender himſelf voluntarily 
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7. Hh, T\ en e 


e ee 
a e how 54 a 
comm „ 

ee Ae . * 

Aae 5 Dl ce albu? Te : | 
Sq | : 

7. Mt; Gen. Did you continue in ee of lu hh 

ne till you was ſent from thence to Londe 

F; Mur. eee 0 


Al. Gen: e Dn ws. make, 7 Ely 


ak 


E Lord.. 1555 you at 277 T flies you hav been in ia Cultody, 3 reccin 


J. Hur. 1 have never, fince I vive bees] in Cuſtody, been promiſe! 
Pardon, nor have heard a Word of Pardon mentioned to me ſince I was in 


Cuſtody. ce 
[Then the f, by the Diredtion of the Lord High Steward, withdrew.) | 
Sir Richard Lloyd. My Lords, The next Witneſs we beg Leave to pro- th 
' duce, is Hugh Fraſer of Dumkathech-: Who was called in, and ſworn, ; 
| Proclamation for Silence: ta; 
Sir Rich. Ld: Do 3 ou know the Noble Lord at the Bar ? | 
Hugh Fraſer. Ves, 14 
Si Rich. 405 How Tay have you Enown him? 
H. Fraſ I have known him many Years ago. 5 
Sir Rich. Lloyd. Do you remember whether you was ſeat for at ay 
Time, and ens * the Houſe of my Lord Levat ? 
Hal 1 80 „ from Paer Froſir of N: It was be 


that brou ne the M 1 , 
Sir K rom whom was that Me t 
1 25 122 — 8 
oy „Lid. When was that ? 
Fro. I think it was about the End of September 1745. 
Si 2 Was you ſent for at any other Time aout dn. f. 


the | 
H. Fra Se upon the firſt Meflage. 
6 


eflage ! , 
A 1 I delten there might be 8 Day or tw: Thereabouts, to the 
beſt of my Memory. 
** Rich Liga. When you came to my Lord Levat's Houſe, pray what 
tween my Lord Zovet and you? 
> 4 Upon my Word, I cannot remember particularly. 
or Lloyd. Do you remember whether any particular Paper ws 
ſhewn you at that Time, and what it was ? 
12 * No, I don't remember ſeeing any particular Paper at that 
ime 
Sir Rich. L 4. Was there any Paper read, or talked of, by an 
at that Time . to the Pretender's Son ? 7 » 
H. Fraſ. There was a Converſation there about that Time, and, to the 
beſt of my Remembrance, it was about the Troubles in the Country. 
Sir Rich. Lloyd. Did you ever ſee or read a Paper ſaid to be a Manilcly 
from the Pretenders Son? Or did you ever hear it read Ev 
H. Fraſ. Yes, I did. . 
Sir Rich. Llegd. Where did you hear it read ? 
H. Fraf. I read that Paper in a back Room at my Lord tony 1. 
Sir Rich. Lleyd. Who gave it you to read? _ 
H. Fraſ. I cannot remember who gave it me to read. 
Sir Rich. Lloyd, Do you remember who firſt ſhewed it you ? 
H. Fraſ. My Lord Lovat directed ſome Perſon in the Room to give | 
me: Whether it was Robert Fraſer, or not, I cannot ſa 
Sir Rich. Lloyd. Do you remember to have heard my Lied: Lan ay an 
thing of that Paper? 
H Fraſ. 1 have heard him ſay it was a pretty well wrote Paper. 
Sir N44 Lliyd. I beg you'll inform their Lordſhips, whether at d 
bo heard any Converſation about the Clan of the Fraſeri #,' 
H. Fraſ. Upon my Word, 1 cannet remember whether I did or not 
that x * Time. 
Sir Rich. Lloyd. Did you about that Time bear any wha about 
Clan of the Fraſers ? ; 
H. Fraſ. I heard them ſpoken of ſeveral Times. 
Sir Ri Lua. Did you hear it ſpoken of, at any of thoſe Times, v. 
was te command them ? 
H. Ws Yes; I heard that the Maſter of Lovat was to command the 
Sir Ric Lind. Who did you hear ſay that? | 
H. Fraf. | heard my Lord Lovat ſay it. 
Sir Rich. Lied. To what Purpoſe did my Lord Lovat ſay be was 
command them ? 
H. Fraf. It was to go South. 
Sir Rich. Llod. To join whom ? 
H Fraſ. To join the Pretender. 
Sir Rich. Lley F What did he call the Pretender ? by what Name? 
H. Fraſ. He called him the Prince, 
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Fraſ. 1 cannot be Poſitive," vheth 
ad. From whom dd 5 you 15 (the Conteit of the Leiter; i 
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> {is 
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M | 
H. Heß L heard my Lord Lavat ſpeak © 
Sir Rich, ae Las any A plication. wade. K end thy 
1 of 55 their 7 
a. 1455 Lord Lovat hed me what Number of Men Tess nine 
L. Of what Clan were you to aro 


* Yonge deſired, that the laſt winhe be pepeutel: 
Which was done; and he made the ſame Anſwer as before. 4 


Sir Rich. Lloyd. What Men did he ſpeak of, and what Clan? 


V. Ha, The Fraſers: There are no other Men in that Part of the | 5 


untr 
ir Rich, Lloyd. With what View were theſe Men to be raiſed ? 
7. Br iT a join the reſt of the Clan of the Fraſers, which were to be 
commanded by the Maſter, 
Sir Rich. Lind. Did you tell my Lord Levat what Number of Men you | 
wu you could raiſe? _ 
77 No; upon my Word, I did not. 
"bir Rich, Lhyd. Did — hear my Lord Louat ſay any 8 about the 
taiſing his Clan, and who was to raiſe them, or did raiſe them ? 
H. Fraſ. I heard my Lord Lovat ſay; That the Maſter was the Man 
that was to-raiſe the lan, and to head them, | 
Sir Rich. Lloyd. Was be ta do that by his own Power or Inclination, 
Aries from any body elſe ? 
W237; J That is a Thing T can give but an Opinion upon. | | 
125 Lhyd. What is your Opinion upon it ? 
H. Fraſ. That the Maſter could not have taiſed the Men, except my 
140 th had countenanced the Thing, and it had been done by his Per- 
miſſion. | 
Sir Rich. Lhyd. Have you heard my Lord Lovar fa Thing in re- 
gard to his Son's being — ive; or leg tl railing the Men? * : 
2 Fraf. I have heard my Lord Lovat ſay more than once, That his 
Yon was wy flow in raiſing of the Men 
Sir Rich, Lloyd, And did he ſay ſo as praiſing him for his Slownelſs in 
viſas the Men, or as in diſpraiſing him 
H. Fraf. I thought it was to diſpraiſe it. 
dir Rich. Lloyd, Did you hear my Lord Lovat ſay any Thing of his own 
Abilitics.or Inabilities to raiſe Men, and head them ? 
H. Fraſ. J have heard my Lord Lovet ſay, That he was a tender, in- 
firm Man, and not able to go about thoſe hings himſetf: | 
Sir Rich. Lleyd. Have you heard him'wiſh himſelf younget ? 
H. Fraſ. I have heard him ſay, 
might go and command the Men himſelf. 
dir Rich, Lloyd. Command them in whoſe Service? 
H. Frof. In the Pretender's Service, that he was talking f. 
Sir Rich. Llgd. Do you know what they mean by the Fi by Croſs in 


H. Fraf. 3 remember the Firy Croſs when it went about my Father's 
Ground, It was a long Pole, with two croſs Sticks burnt at the Fore- 
end; and the Deſign of 3 it was to raiſe the Men, and to threaten them 
with Fi ire and Swor I, ; that their Houſes ſhould be burnt, if they did notriſe. 

Sir Rich. Lloyd. , Was the Firy Croſs carried through the Clan, that 
you know of, or have heard! 


H. Fraf. I haye heard, that it was Carried through the Clan: I did not 


Lee 


go about all the Country. 
Sir Rich. Lloyd. You ſay you ſaw it at your Father's ? | 
H. Fraſ. Yes; 5 did. : 
Sir Rich. Llyd. By whoſe Order is it that thoſe Croſſes are uſually car- 
ried about to raiſe Men in the ſeveral Clans ? 7 
H. on Order is given by the Perſon that wants the Men. 
Sir Rich. Lleyd. Is it not always ordered by the Chief of the Clan? Does | 
any body but the Chief of the Clan take upon them to order it ? 


H. Fraſ. I am an intire Stranger to that: I never ſaw the Thing before! % 


Sir Nich. you were at Lord Lovat's Houſe at the Time 


Llyd. When 


you ſpeak of, did you obſerve any Tents there? a . 


H. Fraf. Yes; : I obſerved ſome Bell-Tents there. 
Sir Rich. Lhyd. What Number of them? 1 
H. Prof. I cannot be poſitive, whether Two or Three, - 1 
Sir Rich, Lloyd, Were they new or old Ones ? | | | 
H. Fraf. They were new : They ſeemed to me to be new. 
Sir Rich. Lloyd. What Arms were upon them f | 
H. Prof. My Lord Lovat's Creſt was upon them. 
Sir Rich, Lind Did you ſee any Colours? 
= Fraſ. 25 Colours at the Houſe of Coftle-Downey. 

Sir Rich. 2 What Arms were upon them ? 
H. Tro, ere was upon one large Pair of Colours my Lord Lavat's 


Arms, to the beſt of my Memory. N ; 


Sir Rich. Lloyd. Do you know if my Lord Lovar faw them ? 

H. Fraſ. I cannot tell. 

Sir Rich. Lloyd. Was any thing ſaid to you, and by whom, to induce 
you to join the Pretender, more than you have given an Account of al- 


He wiſhed himſelf younger, that he | 


ready ? . 
Vor. IX. | | 


5 Ther weep =. Things 8 in 8 Tak it 
ay * az Diſtance of Time, that I cannot remember what they were. 
Bir Rich, LI. Was any Perſon 1 N Ry benden A and, Aar 


Lord Lear, when you was at his Houſe 2. 

H. Ba,. 'The e ſeveral Perſons there! 8 f 

Sir Nich. Lieu. Did any Converſation then * not about throwing 
off the Maſk ? 


H Fraf. Yes; Mr. Alexander Mac Led, and el others of the 
Country there, were ſpeaking about the Pretender; and Mr. Alexander 
Mac Leed (aid, That much depended upon my Lord Lovat's throwing off 
the Maſk, or Words to that Purpoſe. 

Fir Rich. Zlyd. Lo whom did he fay theſs Werd? * 

H. Fraf. To my Lord Lovat, 

Sir Rich, L. kat Anſwer did my Lord Lover male page bs. 

H. Fraſ. My Lord Levat 1 ſaw: take off his Hat, and put it upon the 
Ground, and . him ſay, There it is then. 

Sir Rich. Llegd. Do you remember any particular Healths that were 
drank then? 

H. Fraſ. T have heard the Prince's Health drank ſeveral Times there 
at the Table at Ca/tle- Dow 


Sir Rich: Loyd. Wer my ord Bir preſent, or not en he drink 


it? 

H. Fraf. My Lord Dovat was preſent at the Table. | 

Sir Rich, Lend, Do you know of any Force that was made uſe of in that 
Clan to make them riſe ? | 
H. Fraſ. I know there went Parties about. 
Sir Rich, Lliyd. Did you heat my Lord Lovat ſay any thing about his 
REG. which Side would prevail ? 

1 I heard my Lord mags ſay, He was Care the Prince would 

vai 

Sir Rich. Lloyd. Who did he mean + Who did he call the Prince? Who 
was he ſpeaking of? ©, via 

H. Fraſ. Of the Young Pretender. | 

Sir Rich. Lloyd, Do you know of any Subſitence that was give by 
Lord Lovat to any body ? F 

H. Fraſ. I have heard my Lord Levat ſay; That he had ordered his 
Factor to give an Allowance — or weekly to the Wives ang} Wh 
dren of the Men. 

Sir Rich, Lloyd, Of whom ? * | | Ow 

. Fraſ, Of thoſe that went with bis clan. enen 

Sir Rich. Lid. Upon what Occaſion did they go ? 

H. Fraf. Thoſe Men that were to go South with the Young . 

Sir Rich. Lloyd; Was it all, or only thoſe that were to be in his Clan? 

H. Fraſ. There were a great many in the Country, that perhaps, had 
pothing to ſupport their Families in their Abſence, when they were gone 

out 

Sir Rich. Lloyd, Do you know of any Letter that mas ſhewn you from 
= 1 Pinder” diſpenſing with my Lord Lovat' $ ring © Pre- 
ence 

H. Fraſ. Yes; I remember to have read the Letter: 
Sir Rich. Lloyd. Who gave it you to read * 

H. Fraſ. My Lord Lovat. 

Sir Rich, Lic. From whom was that. Letter? 

H. Eraſ. He ſaid it was from the Marquis of Tullibardin. 

Sir Rich, > wh How was the Letter ſigned? 

H. Fraſ. Letter was ſigned Athol, in large Letters, 

Sir Rich. Lhyd, What were the Contents of it ? me 

H. Fraſ. J don't remember the particular Contents of it, To the beſt 
of my Memory, it appeared to be in Return to another Letter, which 


had been ſent y my Lord Lovat ; and it was to excuſe his Pealnyl At- 


tendance. 

Sir Rich. Lloyd; Whoſe perſonal Attendance ? 

H. Fraſ. My Lord Lovat's. 

Sir Rich. Liyd, His Attendance where ? 

H. Fraſ. To go South in the Pretender's ien 
L. H. J. Where is that Letter? 

H. Fraſ. I don't know. 

L. H. F. Ya ſay my Land Louie gave i it you? 


E Fra E 

| What did you do with it? 

2 25 I returned it again. 

L. H. S. To whom did you return it? 
H. Fraſ. To my Lord Lovat, or his Sectetary; 1 don! Abt which. 
Sir Rich. Lloyd. Ds you know whether there was any Reward given to 
the = when they were raiſed, for their Subſiſtence? 0 

= 1 know there was Meal, Cows, and Mutton you den. 
1775 Ricb. Lind. For what was it giventhem $2417 ad y 
J. To maintain thoſe Men 

Sir Rick Lid. Where were they then ? a 

H. Fraſ. T — rv ſeveral of them abaut Calle Downey, 

Sir Rich. 'Lloy A. whoſe Order were thoſe Things given! 
H. Fraf. The don't know, indeed. 

Sir Rich. Lloyd. Did you ever hear my hank Lovat ſay any thing hot 
their being maintained by his, or any body elſe's Order ? 

H. Fraſ. I don't remember, indeed. 

Mr. Noel. My Lords, the Witneſs has already told your Lordſhips what 
the Noble #1 vor at the Bar declared about the Perl s Succeſs, whom 
he called the Prince: 1 beg he may inform your Lordſhips, whether my 
Lord Lovat, when he ſpoke about that Succeſs, did, or did not, ſay any 
thing about his ſending for Men, and for what Purpoſe? 

0 I don't remember what he ſaid at that particular Time. 
al. Do you at any other Time? 
12 Fraß, Yes, indeed: I heard my Lord Lovat ſay, He would ſend his 
Son and Men. 
Mr. Noel. For what? | 
H. Fraſ. To ſerve the Prince, 
3 Mr. 
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v Calle; and it was about that they were ſpeaking . At. that | 


Time: 


Mr. Ai. Gs" My" Lords, the Manager have done with kheit Exami- | 
nation of this Witneſs. [ 

T. Hs. y Lom Lebt, has your: Lotdfhip any Queſtions s aſk 
this Witneſs ?. 

Lord Lovat. My Lords, there have been ſuch Proceedings againſt we 
fince 1 was ordered to be tried, as never were heard of 1 in Ne or n 
land. * ok 

, L. H. S. In what reſpe&t does your Lordſhip mean? 

Lord Lobat. I mean, that after I was bro ught up to 47 ried before 5 
your” Lordſhips, the Impeachment had been'read againſt me, my Anſwer 
put in to it, and the Commons had replied to ity Td after I had Leave 
to ſummon Witneſſes in my Defence, Thad ſummoned a great many Wit- 
neſſes out of Scotland to come here in my DOWN, I did oY ine 
there would be the eaſt Difficulty in their comin; : But, my Lords, I 
find there was a Perſon there, who was a kind o 8 pech See, but 
never was know /n a8 an Officer of Juſtice, went to ſeveral private Meetings, | 

and endeavoured to prevent my Witneſſes coming up. 

L. H. S. My Lord Levat, I Would not interrupt ou, if it were not for | 
your own Saks: If your Lordſhip has any Matter of Complaint, my Lords 
will be ready to hear you at a proper Time, upon a,proper Application; 
but this is not 1 Time dcr ſich an A nd cation. You have Coun- | 
ſel to adviſe you us to the proper Method and Time of doing it, with whom 
you muſt adviſe, 

Lord Leva. My Lords, Twas going to object to this Witneſs before he 
was (worn, becauſe he had been called i in by that Deputy-Sheriff, who 
threatened the Men, if . offered to come up to give Evidence for ine; 
and ſome were put in Priſon, and driven from their Houſes, particularly 
thoſe they thought would favour me, after I had your Lordſhips Order to 
ſummon my Witneſſes: And N I ſhal} ob 1 8 to any Witneſs that 
ſhall come $a: that Little Court. I beg this Witneſs may F alked, 
whether he wis examined at Tnverntſs bebe he came here ? 

H. Fraſ. Ves, I Was. 

Lord Lovat, My Lotds, I thought, as I was to be judged in a Court of | 
the Supreme J udicatute, and was innocent, that I was ſafe in ſuch Hands; 
but I eannot think myſelf ſafe, when ſuch Officers as thoſe ſhall Wandge, | 
the Witneſſes, and threaten thoſe who will not ſay as they ſay. 

IL. H. S. I havealreai oo your Lordſhip, that if you have any Com- 
pin to make, you muſt make it at er Time, and in a proper 

anner; and my Lords will hear it. You may go on to afk this Wit-, 
neſs any Queſtions concerning any Practices that he knows of. 

Lud Lovat. My Lords, I beg this Witneſs may be aſked, if he was ex- 
amined upon Oath, in December or January laſt, and b whom ? | 

H. Fraſ. Yes, Ius examined at Inverneſs by one Killravock, 

Lord Lovat. What is Killravock ? | 

H. Fra 7 He is a Gentleman that lives about four Miles from Invernſs. 

2 ovat, What is he? 

ogg He had Subſtitution from the Sheriff-Depute. 

Loe vat, Did you ſee Chevis of Murtoun? What Part did he act 


4 


there ? 
Hl. Haſ. This Gentleman had got 4 Copy of the Charge ſent into the 
Country and he came in Obedience to that Charge, among the reſt, 
Lord Lovat. What is a Charge? 
H. Fraſ. A Kind of Summons. 
Lord Lovat. - Was you threatened by any Perſon, to give Nude 
againſt me ? and by whom ?- -H. Fraſer. I was not, indeed. 
Lord: Lovat. Was you promiſed any Favour, or Reward, for being Evi- 
dence aginſt me 1. Fraſ. No, indeed. 
Lord Lovat. By whom have yau deen maintained ſince you came to 
London ® © 
H. Fraſ. I have been, ſince I came to London, i in the aden of a a 
Meſſenger. 


bus Lovat. n was you maintained? 
H. Fraſer. not know at whoſe Expence' it was: I have had Vic- 


tuals and Drink, and a Bed ; and neyer was aſked for any thing. 

by Levan Have you deen in Cuſtody by any Order, Force, or Com 1 
pulſion 

H. Fraſ. No, not at all: T have not been under any Order, Force, o or 
Compulſion. 

Lord Lovat. Since you have been at the Houſe of the Meſſenger, have 
you been at Liberty to go where you pleaſed ? 

H. Fraſer. I have gone abtoad, walked in the Park, and about Xen-. 
ſengton; and I go out at Night to take a Glaſs, * 

Lord kn tn of When you went out, did not a Meſſenger ei you ? | 

aſer. Yes, he went to take a Walk with me. 

4 Lord When was it that you were at Lord Lovat's Houſe, that he 
ſaid he would ſend his Son and Elan into the Pretender's Service? | 

H. Fraſ. I think it was the Beginning of Oavoer 1745; it was after 
the Rebellion broke out. 

A Lord Where was it ? and what Perſons'were then preſent ? my 

HH. Fra af It was in my Lord Lovat's Room, at Ca/tle- Downey. 

Sir John Strange, My Lords, I would beg leave to aſk this Witneſs one 
Queſtion for Form- fake: Pray what County is Ca/ile- Downey in? 

H. Fraſe-. It is in the County of . 

A Lord. Pray, which of the Priſoner: s Servants was preſent then? {4 

H. Fra, Upon my Word, I can't remember that. 

Lord Lovat, Did you receive any Money, or were you promiſed any | 
Money, for your Expences in coming to London, to be a Witneſs againſt 
me H. Fraſ. There was Money given to bear our Expences. 
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Clan into the Pretender's Service, 
the News of the Battle of Prejlon-. ans came into: Woot 
H. Fraſer. It was after. "Ha 
Ar. Sol. Gen. Did you obſerve any Di 


—_— that Battle, 
A. Fraſer. 1 did not ſee Dy. Lord Lovet before the Battle of Z 


| Mr. Sel. Gen. How long was it after * Betl of eben 
| you ſaw him? 95 7 k 

. Fraſ. I don't remnbinber. \ 

Mr. Sol. Gen. Was it before the News came to is dal. 49 
| Troops from France being landed ? 

H. Fraſer. Upon my 
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ord, 1 don't ks \ 44 vB 
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1 Tims 1 A Lordſhips Leave to Mags forg 
t 


* 


The Pils met carried from the Bar OE ER * 


Serj. at Arms. Our Sovereign Lord the King ſtrictly charges and | 
mands all K of Porloah to be uncovered, on Pain of ar 


In about a Quurter of an Hour, the Priſoner was again brought tothe Bar. 


The next Witneſs we ſhall beg Leave: to 
vary e is, x04 ſworn. — 1 
= H. S. ovat, Have you an ions again 
obn Kidd ?- Lord Lovat. No. AY 8 
. Att. Gen. My Lords, I beg this Witneſs may g 
an 55 whether he knows the, noble Lord at the 
7 Ves, 1 * Pt 2 1 | a 
Mr. Att. Gen. Do you remember i ou were at be foon 
ter the Battle of Proflon-Pans ? F Tm ws 
Ir tr . 5 before thy Time fee B Jil, * 
Atr. Att. Gen id you before t t Time ar! or 
Perſon, there ?- Rid. Ten. W 
Ar. "Att. Gen. Did he come there firſt by himſelf, or not? 
Kid. I faw Kinloch Moidart there. 
Mr. Att. Gen. At that Time ? SE 
Rid. I cannot remember whether it was the ſame Time, o or not. 
Ar. Ait. Gen. How long was Bariſdale there? e 
Rid. Two Nights. 
Mr. Att. Gen. Did he bring any Horſes with him? 
Rid. Four Dra 
Mr. Att. Gen. 


Mr. Att. Gen. M 
produce, is John Riddell - 


oon Horſes, 
hoſe Arms were upon the Furniture ? kf 
Rid. The King's Arms were upon them, and R and G, or a og 


' Mr. Att. Gen. Did you ſee any of the Clan of the Fraſert there? 
Rid. At the ſame time ſome of them were there. | 
Mr. Att. Gen. Was my Lord Lovat there at that Time? 


Mr. Att. Gen. Did you ever for any of the Chia of the Clans die 


my Lord Levat's Table ?---Rid. Yes. 
Mr. Att. Gen. Did you hear any Healths drank there? 


| Mr. Att. Gen. Whoſe Health did you hear drank ? | 
Rid. Prince Charles's Health. 
Ar. Att. Gen. Was my Lord Lovat preſent at the Time, or aut bh 


. 2 Gen. Did you ever hear my Lord Lovat drink PTL 05 


Kid. 1 cannot ſay that; I'm not ſure, tis fo lony 
id you ever hear my Lord. 
Health relating to the Rebel Army? 
Rid. Never, to the beſt of my 
Ar. Att. Gen. Did you ever 1 — him 
countenancing the Rebel Army? 
do not remember. | 
Mr. Att. Gen. Pray give my Lords an Ackokilt, whether you om 
ſaw any Meal delivered out at my Lord Lovat's. 
Rid. My Lord Lovat has given Precepts for Meal ſeyeral times. 
Mr. Att. Gen. What do you mean by Precepts ? 
Rid. Precepts for ſo much Oats for the Horſes, or Meal. f 
Mr. Att. Gen. Do you mean by that an Order ?---Rid. Ves. 
Ar. 2 Gen. Pray, what was done with the Meal that was « 


to 
Ba. I got a Precept for Two Bolls of Meal, in Part of my W 
as Ait. Gen. Do you know of any Precept that was given 


Mr. Att. Gen. a drink any ot 


ay any thing e a 


Rid. Yes, for Four Bolls. 
Ar. Att. Gen. For what ?---Rid. It is more than 8 tell. *. 
Ar. Att. Gen. Do you know any thing of Bell- Tents being mate? 


Nia. Yes, I ſaw them made. 
Mr. Ait. Gn 


5 rds 


* 33 
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Rid. To Perth. | 
Att. Gen. For what Purpoſe pine Rid, 'To joi that . | 

1 Att. Gen. What Army do you mean; the King“ 8 . or the 
Rebel Army? Rid. I can't tell that. 

Mr. Att. Gen. How did you underſtand it? As you was to go to Perth, 
don't you know what Army you was to join? | 

Rid, There —_ no Army at Perth but the Rebel Army. 

Mr. Att. Gen. OP . any Number of Men paſſing by Lord 
Livat's Houle'?---Rid. Yes, very well. | 

4 Att. Gen. Did you fee my Lord Cremertie, or his Officers, there? 


Mr. * Gen 1 * long did they continue there Ria One Night. 
Mr. Att. Gn. What Time of the Year was it ? | 

Rid. Hallowmaſs, or thereabouts. 

Ar. Air. Gen. Did you hear my Lord Lovat * "uy thing: to theſe 
Gentlemen, concerning his Men being, or not bein | 

= I did not hear 2 om my Lord ovat ; I hear it from ſome of his 


"= Att. Gen. What did you hear? 

Rid. I heard the Servants lay, that my Lord Livet mentioned ſomething 
about. the. Men's not being ready. 

Ar. Ait. Gen. Did you hear my Lord Lovat ſay any thing about i it in 
the Chamber ? 


, 


_—— 


ou 


underſtand it. 

Mr. Att. Gen. Was my Lord Levet preſent in the Houſe when [ord 
Cromertie was there ?--- Rd. Yes. 

Mr. Att. Gen. Did you ſee them together at Table ?---Rid. Ves. 

Mr. Att. Gen. Did you hear any of the Converſation that paſſed betwixt 
them ? Rid. No. 

Mr. Att. Gen. Did you hear nothing concerning the drinking of any 
Healths ?- -Rid. No, not at that Time I did not. 

Mr. Att. Gen. At what Time did you hear it ? 

Rid. A good while before. 

Mr. Att. Gen. What Healths were drank? and by whom! 

Rid. The Chieftains of the Clans drank Prince Charles's Health. 

Mr. Att. Gen. Was my Lord Lovat preſent? Rid. Yes. 

75 Att. Gen, Did he contradict the Health? 
d. I did not hear he did. 

Mr. Att. Gen. Was you preſent, or near, when a Number of Frofers 
were drawn up? 

Rid. I ſaw 700 Men together once. 

Mr. Att. Gin. Where were they ?---Rid. In the Aird. 

Mr. Att. Gen. Is that Place near my Lord Lovat's Houſe ? 

Rid. It is within half a Mile. 

Mr. Att. Gen. Was my Lord Levat there at that Time? 

Rid. No, I never 8 my Lord Lovat there. 

Mr. Att. Gen. Was be at home then ?- -Rid. Yes. 

Mr. Att. Gen. By whom were they drawn up! | 

Rid. By my Lord Lævats Chamberlain. 

Mr. Att. Gen. Were there any Officers among them 7 -Rid. Yes: 

Mr. Att. Gen. Where did the Officers lodge ? 

Rid. They went through into the Country, to Farmers Houſes, Change- 
Houſes, and Ale-Houſes. 

Mr. Att. Gen. Did any of them ever dine at my Lord Lovat's Houſe ? 

| 


Rid. Sometimes they did. 
Mr. Ait. Gen. Did they dine with my Lord Lovat himſelf ?--- Rid, Yes. 
w, that there were 700 Men drawn up there, | 


Mr. Att. Gen. Did he 
or near that Place? 

Rid. 1 cannot tell, whether. he knew, that there were 700 of them; 
but believe he knew they were there, | 

Mr. Ait. Gen. Do you know what Kind of Mark they had upon their 
Bonnets ? Rid. They had a Cockade, and Sprigs of Yew. . 

Ar. Ait. Gen. What Kind of Cockades had they? | 

Rid. White Cockades. 

— Att. Gen. Was not that the diſtinguiſhing Mark of the Rebel Army? 

d. Yes. 
Mr. Ait. Gm. Did they make uſe of the hats Yew: as Ce 
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| Rig! They were the Proſers, . > 155 
ws I; Gei What were they collected together 577 4 | 
| "Rik, They marched Southward, with a Fen lag bs OOO as 1 | 
and "ns un DA 0-7 
# Fit. Gen, Whoſe People at Perth then? Is 

1 "We The Rebel Ar at 
| Mr. Att. Gen, Did the march to join them ? 
my Kid. Tis mote than 1 Lan tell. | 
rds r. An. Gen. Had you any Orders from my Lord Ein, ovocetiith 
db the preparing” ourſelf, and Horſes, to go with my Lord Lovat, or his is Son? 
n "Rid. Yes; he ordered me to get myſelf ready to go. 
| 4: Gen. Where was you to go to ? | 
be WY % Wi ke Maſter: \ 
N Mr. Att. Gen. Did not my-Lord Levet tell you wher ke wrt obs 
No, he did not, to the beſt of my Knowledge, 
the 1. Fit. Gen. Where did you unde nd he was $ to 80 . 


F riends; or did the 


LIONS -- (6 66 8 
us Ati. Gm. Did you fee e of thole Ken 27 " | 
Rid. Yes, Three or Fqur Companies. 

7. Att, Gen. Where did they march wo ?*-- Ria. To che South wid, 

11. Att. Gen. Did Ju at 9 time, ſee arty of the Officers take Leave 

Lord Lovat ?—Rid. Yes, I did. 

en. What paſſed upon that C Occaſion? Which way did they 

= of one another? 

Kid. My Lord Levat ſhook Hands with thetm, kiffed them; and big 

them Farewel. 

Mr. Att. Cen. Did my Lord Levat wiſh them any wing! 
Rid. I cannot ſay I heard that. 

* Ait. Gen. Do you remember, that, at any time aſter on Hoe 
of Byerly was with my Lord Lovat ? 

' Rid. Ves, that Man was always with my Lord Lover, + - 

M.. Att. Gen, Did you hear my Lord Lovat aſk him any Queſtions about 

the Pretender's Son ?---=Rid. No, I never did. 

MA.. Att. Gen. Recolle& yourſelf, whether you did, or no ? 5 
Rid. I cannot mind, indeed; if [ did, it is out of my Memory. 
Mr. Att. Cen. Did you ever Pour my Lord Lovat aſk.any other Leros 

concerning the Prete er's Son? 10 
Rid. I heard 45 Lovat once aſk what ſort of a Man he was. 
Mr. Att. Gen. Of whom did he aſk that Queſtion ?. | 
Rid. Some of the Chieftains, ſome of them that had been at Falkirk 


I do not know who they were. 
given my Lord Levat 


jt 


Mr. Att: Gen, Do you remember what Anſwer was 
to that Queſtion ? Rid. I do not. 


Mr. Att. Gen. Do you remember, whether m my Lord L:wat mentianed 
any thin ng to him concerning the Pretender! s Son's Preſervation? #0 they 
| Rig. I do not. 


Duke of Bedford. You ſay, that my Lord Cremertie's Men were at cl. 
Dewney, my Lord Lovat's Houſe : Pray were they received there as 
oO come there by Force? 

Rid. The Men did not come to Geftle- Downey ; qu) , Lord oni, 
* ne the Off 55 * * ; 

uke of Bedferd. Did they come there b orce.; or were they re iv 
ed as Friends YR, T neg in the Houſe all Night. rh wa 

Duke of Bedford, Were they entertained as Friends ; 

Rid, 1 did not hear any thing to the contrary ; z they were lodged there 


* 


all Night. 


Rid. No; if it was ſpoken, it was in the Er/c Language; and I did not | 


ing Mark hom Rid, Ye, * 


| 


Mr. Att. Gen. Yau ſay you heard my Lare Levat aſk, what ſort af's, 
Man the Pretender's Son was? Pray, when was it that he aſked that? 

Rid. I cannot name the Time certainly. 

Mr. Att. Gen. My Lords, we have done with this Witneſs, u ot 

Lord High Steward. My Lord Lovat, The Gentlemen of the Houſe of 
Commons have done ith this Witneſs; will you aſk him any Queſtions ? 

Lord Lovat. When was you brought to Town; and by whoſe Order 
was you ſent to Town ? 5 

Kid. I have been brought to Town ſince the 24th of dug ; and was 
ſent up by the Judge-Advocate. . 

Lord Lovat. What is the Judge Advocate's Name? 


you. examined at Imerncs, aſe the Battle of Cul- 


Rid. David Bruce. 

Lord Lovat. Was 
loden ? and by whom 
Kid. | was examined by the Judge-Advocate, i in the Dake of Conter- 
land's Lodgings. | 

Lord Lovat. When was you ſo examined ? 

Rid. It was $5 24th of April laſt, 5 

Lord Lovat. Was you threatened by any Perſon bs give Evidence 
againſt me? and by hw? And what was the Expreſſion uſed on that 
Occaſion ? 

Rid. I was threatened to deliver up my Moy, but not about = be- | 
ing an Evidence. | 

1 Lovat. What were the Threatenings? | 

Rid. That they would [plat me in Priſon, and hang me next ESE 

Sir John Strange. My Lords, I would not interrupt the noble Lo T; at 
the Bar; but I would be glad to know who the Witneſs ſpeaks of. 

Rid. After I was examined, they heardI had ſome Money: Brigadier 
Mardaunt demanded the Money : and Mr. Bruce threatened, that i did 
not give up the Money to the Brigadier, I muſt go to Priſon. | 
Lord Lovat. Was you a Servant of mine? 

Kid. J ſerved you for five Years, 

Lord Lovat, In what Capacſt 1 As a Groom. 

Lord Lo, Mat ou Low ne be 
Rid. I delivered myſelf up to the Duke of Cumberland 2 Jin e 
Eight Days after the Battle of Culloden, © ; 75 

3 Lovat. Who was it that threatened to hang you? 

Rid. The Judge-Advocate. 

Lord Lovat. Did any Perſon come to you, ſince you came to Londun, 
with a pretended Letter, ſaid to be ſigned by me ? 

Rid. Yes; there was a Man, whoſe Name is Lech, who came to ſee 
if I knew my Lord'Lovat's Hand, 

Lord Lovat. What was deſired of you by that Perſon ? And what An- 
ſwer did you give him? 

Rid. I ſaid, that I did not know, whether it was my Lord Lover's 
Hand, or not ; but that it did not Jook like it, 

Sir William Yonge. My Lords, I beg to know of this Witneſs, hes 
ther he did, or did not, ſurrender himſelf a Priſoner to the Duke, 6 
Inverneſi?ꝰ 

Rid. Ves; I did: I delivered up myſelf to the Duke, to get a Paſs to 
go to Edinburgh ; but never was in the Rebellion in my Life, - 

Sir V. Yonge. Did you come to [nverneſs on Horſeback ? 

Rid. Ves: There were Two of us. 

Sir W. Yonge. Whoſe Horſes had you ?---Rid, My ord Lau? 8. 

Sir W. Yonge. You ſay there were Two of you; and that you were both 
on my Lord Lovat's Horſes : and that you were threatehe to have your 
Money taken from you? f 
Rig. Yes. 


Sir V. Yonge, 


te 
ee. 
. 2 2 


Hand ? 
ever ſaw the Letter, but the et and a Jet hey 


, Rid: I n 
| - ivy to ſer if T knew it. 


Sir N. ehe n inform you what wero the Contents of the | 
be faid ic eas de by || 


Letter! 1 


my Lord Toer in 17380. 


l [Then the mung, by Diete, if the Lord High Steward, withdrew] 


Sir . Yonge. M 
v Willem e, 


ho was called in, and ſworn. | 


tion to this Witneſs A | 

Lord Levat. No; I have nome, 

Sir William Yon My Lords, I 1 
lived in my Lord vat F amily ? how long? 
aller. Yes; for three Vans and an half. 
Sir W. Yo 
Battle of Prof on-Pans ? and who were they? 

Walker. 


oy 7 
Sir n . Was Kin/och Moidart there A ave Yes, 


Sir V. Yonge. Was young Glengar 5 
Muller. 32 ; He was there one T7 172 7 tu on a Sundey. 
Sir V. Yonge. Did they dine at my d Lovat's Table ? 
Walker. Ves; all except Glengary. 
Sir W. Yonge: Do you remember any Healths dit reno enk“ 
Walker. Yes: 7, heard Bariſdale drink the young Pretender's Health. 
Bir N Yonge. By what Name? Valter. By 
Sir W. Yonge. Was my Lord Lovat preſent then ?--- Walker. Yes. 
Sir W. Yonge. Do you know one Thomas Fraſer, a Baker ? 
Malter. Yes. 
Sir #. Yonge. During the Time that thoſe Perſons. were at my Lord 
-  Levat's Houſe, did he give them any Advice? and what was it 
Walker. J never heard it: It was always in my Lord's Room; and I 
never went in, but at Dinner. 
Sir IV. Yonge. Did you hear them ſay any thing about the Tam Pre- 
tender, and the Clan of the Fraſers ? 
Malter. I heard my Lord Lovat ſay, That they muſt take care not to let 
the Young Pretender run into an Engagement. 
a w ane Do you know Thomas Frafor the Baker I- Waller. Yes. 
Sir . Yonge. Was he at my Lord Lovat's then? 
aller. He came to Caftle-Downey, with ſome Caloyrs Cs were to 
make at [nverneſs. 
Sir W. Yonge. What Colours were they ? 
8 Two Standard Colours, four Bell-Tents, 4 two painted 


ir 2 Yonge. What were they . with? 

Walker. My Lord Levat's Arms. were * 17 Flags. 

Sir V. Yonge. What became of thoſe s? 

Walker. Cameron ſent them away, after = Lovat was taken. 

Sir V. Yonge. Do you remember the Marching of Two Companies to 
Perth ? Malter. Yes. 

Sir . Yonge. Do you ember ſoon after the Mafter of Zqvat's com- 
ing into the Room where you was ? 

Waller. Yes. 

Sir V. Yonge. Was my Lord Lovat there ?---1Valter. Ves. 

Sir W. Yonge. What paſſed there between them ? 

Walker. When the Maſter came into the Room, mp4 Lord L Was 
ir; to him: I don't know what it was about. 

Sir W.Y, . What did the Maſter do then? 

Walker. Thi . Maſter roſe up, and took his Bonnet, nd threw it upon 
thi Floor, and threw the White Cockade in the Fire, and damned _ 

ockade. 

Sir V. Yonge. What did the F ather do upon that Occaſion ? 

Walter. He roſe up in a Paſſion, and faid, What could he do! and 
was forcing his 8on out. 

Sir W. Yonge, I beg you'll inform their Lordſhips, upon what Occaſion 
it was that the Maſter. of Loves threw his FR: into the Fire: and 
what his Father had ſaid to him to occaſion it?: | 

Walker. 1 don't know that, indeed. 

Sir W. Yonge. Did you hear his Father ſay any thing to him? 

Walker, His Father ſpoke to him in Er. 

Sir V. Yonge. Do you underſtand Erſe ? 

Waller. No; I do not. The Maſter of Levat went to the Door; and 
Mr. Fraſer the Miniſter ſtood up in the Maſter of Lovat's Behalf: Upon 
which, Fraſer of Byerfield roſe up, and ſaid, What have you to do 
with it? You have no Eſtate to forfeit. 

Sir V. Yonge. What ſaid my Lord Lovat upon that ? 

Walker. I do not know what he ſaid upon that. 

Sir V. Yonge. Did they ſa Fl nothing in Engliſb after that ? 

Walker. They ſpoke in a Language I did not underſtand, 

Sir W. Yonge. Did my Lord Lovat ſay e n Engliſh? 

Walker. Not that I know of : Only he ſaid, at could he do more ! 
He was forcing his Son out, the very Life of him. 

Sir W. Yonge. Pray do you know upon what Account that was ſaid ? 

Walker. It was an Anſwer he — to Byerfiela. 

" Sir V. Yonge, To whom did yerfield 2 when be ſaid, He had no 

Eſtate to forfeit ? 

Waker. To Donald Fraſer the Miniſter. 

Sir W. Yonge. Do you remember any Thing about PI Smith and a 
Tinker repairing auy Arms? 

Walker. Les; There was ene Hugh Hiro, and mother. 

1 


* to ae this Wink ur 


Do you remember any Perſons coming to him aſter the 
There was Alexander Moe Lend, and Mac Dali of 
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| 


2 
* TE 
8 7 hae | 
8 
47 


1 . me How 


Wie ws The next Witneſs we beg Leave to Lc 
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Lord High Steward. My Lord we Has Jour Loos any o .. 


N 


Name of the Prince. 


7 Witneſs. 

ord High Steward. My Lord Lovat Would our Lordſhi this 

Witneſs m. Queſtions ? Oe 4 id a 
Lord Lovat. Was — threatened by any one to give Evidence againf 

w_ ? 9 by whom? And what were the ir ErR> ol on thu 
ccaſion | 


{| Priſoner, or while I was at home, or after my 
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| whey wee? 5 i: \ S 
Walker. Ya; i in the W. d-Noom. 1 WV) | 


Sir #4 Where was the Ke 5 RESIN 
<| T Key atlas 554. -ord Lou's harm, We 
u | 4 0 
5 Sir N. Yonge Did ſually gies out that 8. 
"Ip _ into the rg. did-he gt therehimſe) 
alter. M — Lord 5 gave the 5 105 out to any that wanted i 
$hoes for the Horſes, ofthe like: My Lord aever want they 


Sir N. Yonge, Do 70 know way thing of the : Smich and Tink 


ks 
| 
: 


going into my Lord's Rode ? 
ic I. Tings, What paſſe here? Did Lord 
on | wh eh 
Walker. A ram. TE 7 g deg - 
Sir V. Yonge. Have you ever been in the Wanke, | N 
Walker. Yes. 4 AN A 
— . 1 What was uſually kept there? + 1 1 ** 
WG ter rf. You. Didy py 3 'tis — than I eam tell how "= 
4. Ee an um 3 wr + #550 
Nei Fourhbad d 252 : x e — 
: 1 25 Tas - REP 1 
- Sir W. Nn What Num ? How men 7 Companits did wal 
{ Walker. I Lies ko bow rer the F if. of ve x 45 * 
dezvous, we reckoned there were 7 or 800 en. M. 
Sir W. Yonge. Were they armed? 8. 5 N en Pe 
| 2 8 7 8 45 _ 2 and e not. | 
ir V. Yonge ar from Caffli Doumey did you ſes thoſe 2 
aller. pet a Mile from 4 1 mY Spe 
— 4-64 Yonge. I ws Gon ever ſee them afterwards ? * a 1 
es; a y of them drawn up oh 1 
* W. Yonge, W as my 3 home then! Did he ſee then * 
awn up 
Walker. He was at home; but I believe did eee ht) T"_ 
Sir V. Yonge, How near is that Green to my Lord Lovat's Houſe} | 4 
Valter. About oo or 200 Yards, G 
Sir V. 727 e. Do you know of any Vielence or Force that wa vi 4 
to make the en riſe? * 
Walker. The Chamberlain forced them, and y oung Inerallacly. L 
= 1447. Yonge. In — 9 — did they force — 3 80 2, 
"ot t to' burn their Houſes after the Battle 
Culleden, if they did not riſe, | x « H 
Sir V. Yonge. But, before that, how did they threaten them ? or 
Walker. at they would take their Cattle and Plaids from them, if 4 
they did not riſe. Lord Lovat was then a Priſoner to my Lord Loud, ag 
19%, Ty, then in Us Cuſtody, [The 
ir fen — when m Lord Gromortie murchei 
my Lord Lovat's ? l , FP 
3 Ves. 
ir V. Yonge, Was Lord Cramertie, or his or any of the Office + 
at my Lord Dae 25 * 5 25 
V r. Vos; my Lord Ci and Lord Mac Lud were there al * 
I 
r. n. Did a bea, my Lord Lovat make uſe of any Ex La 
preſſions, or Excuſe, — his Men — not ready? 1 that 


Walker. My Lord Lovat ſaid, It was a Shame to ſee Lord Cranmti 
Men * his Noſe/; But what it was for, I can't tell. | 
Sir onge. My Lords, We have done with our Examination of 


Walker. No, I was not. 
Lord Lovat. Was you examined at Inverneſs? and by vw. 


3 I was examined at 3 by Mr. Bruce and Brigadier 1 
unt * 


Lord Lovat. What paſſed detween you and Mr. Bruce? 


Walker. I was examined: Nothing paſſed between me and Me, Bu 
at that time. 


Lord Lovat, Or at any time afterwards ? 
Malter. Nor afterwards. 


Lord Lovat. Was any Force uſed to get out the Men, while Los 
Return from Invernaſi 
y Force uſed to get gut f 


Lord High Steward. Firſt, Was there an 
Men, while my Lord Luut was at home ? 
Walker. 1 TE truly.tell that : It is more than I can tell. 


| Lord High Steward, Was any ſuch Force uſed while he was a Priſe 
at Inverneſs ? 


| 


| he curſed for a matter of two Hours; and we had no Peace with him. 


Malter. Lord Levat was with Lord Leuden when the Force was ul 
to — the Men. 
ord High Steward. Did you ſay, that the Diſpute between Lord Las 
and his Son happened after the Fraſers had — Sauthwards, or not 
Walker. It was the Fraſers of Stratharick that had marched ; there 
not a Man marched out of the Aird at that time. | 
Lord Lovet. Did I know of the Marching of the Men? 
Malter. My Lord Lovat knew nothing of it: It was Fraſer of e 
field that ok of 3 as he. could get to the Caftie® 
Culleden, in order ta 2 the Lord Prefident Priſoner : But my Lord L= 
knew nothing of that; for when he heard of it, he was liks to go 


was his! 


Lord Lovat. Was that the Occaſion of my Quarrel with my Son? Mons 0 
Walker. No; my Lord Levet, nor the Maſter of Lovar, knew nochin dir Ii 

of it; for this yerfed, as I heard, was deſigned to raiſe the Mr Monro 
without my Lord Levat's Authority; and, if he had got the Coms = IW. 
| ons, 
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67 the Houſe of Culleden, be would-have kept chem there ! It was he that 


marched with the Stratharick Men to Perth. ona wg 
4 Lord. Did my Lord Lovat, or his Son, know nothing of this? 
Walker. No; they were Twenty-four Miles off. : 


* - 


and bis Son ? . 
Walter. 1 on, © Wy | = 2 
A Lord. Was you preſent in the Room, when the Diſpute e- 
25 my Lord . and his-Son?..... | | xii 


74 : > % 4 2 
F 
: Cy © # 1 
— 7 ; Mor 


my Lord: My Lord Levat fell foul of the Maſter, who roſe up, and 
took his Cockade off the *Scriptore, and threw the Cockade into the Fire, 
7 damned it; ; . a 5 
_ Lord. What Language did they talk in ? 

Jaller. They talked in Erſe, when I heard it firſt, 

© 4 Lard. You ſay, that Frafer the Miniſter took part with the Maſter ? 


alker. Les. | 
7 45 Did he talk in Erſe? 


Walker. Yes. 3 3 ö i 
| 4 Lord. Then Bow do you know he ſpoke in favour of the Maſter? 


Pater. The Reaſon why I knew it was, that little Fohn Fraſer flew 
up to Donald Fraſer, and ſaid, He had no Eſtate to forfeit ; and that, if | 


he had got a 8 it was all he had to take care of. 

Lord Levat. Do you know whether I uſed my Endeavours to get my 
Men home after they were taken out by Fraſer of Byerfield, or any other 
Perſon ? | ; 
Rather Mac Donald of Bariſdale would have my Lord Levat's Men 


out, and was never away from the Houſe z and there came on a great 


| Snow, that my Lord Lova!'s Men did not go out at that time; but about 


Two Days after that, ſome, of them went up to a Hill with Bariſdale's 
Men; and they would take Cattle, to maintain them upon. the Road: 
When my 151 Eovat ſent for them from Urquhart, and brought them 


all back again. When there was any of them riſen at all, then my Lord | 


was Priſoner with Lord L:uden. 
A Lord. Pray what kind of Servant is.a Chamberlain ? 
Halter: The Steward, who gathers in the Rents. 


4 Lord. Did you ever hear of the Croſs being carried about the Country? 


Walker.” I never either ſaw it, or heard of it. | 

Lord Lovat. Do you know, whether Fraſer of Dumlalloch, that was 
here Lo-day, went out in Arms, at the d of a Company, to Ur- 
quhart, till 1 brought him home? 

Walker. I ſaw him that Day at Lord Lovat's Table; but whether he 
got to Urquhart. or no, I cannot tell. 

A Lord. Did the Men that went to Urquhart dine with my Lord Lovat f 

Valter. Ves. 


[Then the Witneſs, by the Direction of the Lord High Steward, withdrew. ] 
Mr. Yorke. My Lords, The next Witneſs we ſhall produce, is Hugh 


Monro. 

12505 Hugh Monro called in. 

Lird High Steward. My Lord Lovat, Has your Lordſhip any ObjeCtion 
againſt Hugh Monre's being examined as a Witneſs? , 

Lord Lovat. Ves; he is my Tenant. 

Lord High Steward. Would your Lordſhip have him examined upon 
that Point ? | 

Lord Lovat. Yes. 

The Witneſs was ſworn ujon a Voire dire. | 

Lord High Steward. My Lord Lovat, What Queſtions would you aſk 
him ? 

Lord Lovar. Have you any Lands, Houſes, or Yard, that you hold of 
me ?—— Monro. Yes. | 

L. H. $. What Lands do you hold of my Lord Lovat ? 

Monro. Six Bolls a Year. | 

L. H. S. How do you hold it of my Lord Lovar, as Vaſſal, or by 
Leaſe or Tack ? a 

Monro. While I was a Servant, I had it from him. 

IL. H. S. Do you hold it of my Lord Lovat now ? 

Munro. Another Man hath taken Poſſeſſion there. ; 

L. H. S. Have you the ſame Tenure under my Lord Zovat as you had 
before ? 

Monroe. Yes. FT . 

Mr. Attorney General. My Lords, I beg this Witneſs may be aſked, If 
he holds any Lands of my Load Lovat at this time. 

Monro. I have the fame Land that I had before; but another Man hath 
it in Poſſeſſion ever ſince Whitſunday. | 

Mr. Att. Gen. What is that other Man's Name? 

Monroe. Kilbacky. 

Hr. Ait. Gen. How does he hold it of my Lord? 

Monro, I don't know. | ; 8 | 

Lord Lovat. Do you think you have any Right to hold this Land, 
though another Man is in Poſſeſſion of it ? 

Monroe. No, I have no Right to hold it. 

Lord Sandys. Why do you 9 have no Right to hold it? 

Monro. Becauſe the Superior Lord may turn me out of the Land at any 
time. | 

Lord Sandys. Has the Superior Lord turned you out of the Land? 

Monro. No. 7 
I. H. S. Who do you take to be your Superior Lord ? 

Monro, My Lord Levat. ; 

Sir M. Yonge. Had you any Wages from my Lord Lovat, while you 
was his Servant? | 

Amro, Ves; TI had. | 

Sir W. Yenge. What were the Wages you had? 

Monro, Five Pounds a Year. 

Sir . Yonge. Was it paid in Money, or in Lands of any Rent? 

Moenre. It was paid in Land. 

Vor. IX. 


4 Lord. What was the Occaſion. of the Quarrel between Lord Lovat 


aller. No; I was not in the Room; I Nun i Diſh in the | 
ncxn time y and there was this liule Joby Fraſer of Byerfied ſpeaking to | 
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| Forenoon. 


Lordſhips is Thomas Fraſer. 


ſworn. 


| (690 *) 

Sir W. Yonge. Was that the Land you how ſpeak of which you hold 
of my rp ? a 

Sir V. Yenge. Have you any Title to that Land, now you are not 
his Servant ? Ho 45 

Monroe. I don't know what Way it is. | 

Sir M. Yonge. Do you think you have any Claim to the Land, now you 
are not his Servant? | OO 

Monro. No; I have none. 5 8 | 

Sir V. Yonge. How long have you left my Lord Lovar's Service? 

Monro. I was always his Servant: I did not leave his Service. 

Lord Lovat. The Perſon that now is in Peſſeſſion of that Land, has 
he it by my Conſent ? MY | 4 

Monro. I don't know: The Man that is in Poſſeſſion ſays he muſt 
have the Rent this Lear. 8 py 

Ar. Ait. Gen. Did you ever hold this Land by any Writing ? 

Monro, No. | | Song 
12 Gen: Did you ever hold it by any Contract for any certain 

erm „ 

Monro. T had the Land from my Lord Lovat, for what I worked for 
him in the Year. e 

Lord Levat. Was you turned out of this Land by Force, or againſt 
your Will? 1 1 15 

Monroe. No; I was not. PRA FR BY . 

A Lord. By what Means was you diſpoſſeſſed of this Land ? 

3 I =—_ — _ and yet. g 

r. Grenville, In what Capacity was you a Servant to my Lord Lowar? 

N 1 his Blackſmith. y 5 4 0 15 

r. Grenville, Do you know the Perſon, who, you ſay, i 
Poſſeſſion of that Land? R a 9174 ä 

Monro. Indeed do I, | 

Mr. Grenville: What is he? Is he à Servant to my Lord Lovar ? 

Monroe. No: He is a Gentleman, 

Lord Halifax: My Lords, I ſubmit it to your Lordſhips, as this Wit- 
neſs has already contradicted himſelf ſeveral times, whether he ſhould 
not be ordered to withdraw; 

Sir 7. Strange. I ſtood up to acquaint your Lordſhips, that we ſhould 
not inſiſt on the Examination of this itneſs ; but defire it may be un- 
derſtood, that we mw do that from the Manner of his anſwering the 
Queſtions which have been aſked him ; and do not thereby ſubmit to the 
+ that has been made againſt him by the noble Lord at the 

ar. 


(Then the Witneſs, ly Direction of the Lord High Steward; withdrew.) 


| The Duke of Newca/tle moved to adjourn to the Chamber of Parliament. 


| 


| am not able to attend your Lordſhips. I fainted away thrice this Morn- 


| Lord Lovat. My Lords, I have moſt humbly repreſented to your 
Lordſhips every Day of my Trial, that I am ſe weak and feeble, that I 


ing, before I came up to your Lordſhips Bar ; but yet was determintd 
to ſhew my Reſpect to your Lordſhips, ot die upon the Road. My Lords; 
it is impoſſible for me to come up in the Manner I have done for theſe 
Three Days paſt, I am every Day obliged to ge: up by Three or Four 
o'Clock in the Morning; and therefore I beg your Lordihips to have 
Compaſſion on me, and to give me a later Hour, and a Day's Reſpite, 
that I may try to recover myſelf, 


The Lord High Steward went back to his Chair : And then the Houſe 
adjourned to the Chamber of Parliament; and the Lords, and others, 
returned in the ſame Order as before, | 

The Houle being there reſumed, | | 1 

Ordered, That this Houſe will proceed further in the Trial of Simox 
Lord Lovat in Meſiminſler-Hall, on Friday next, at Eleven of the Clock 
in the Forenoon. | 

A Meſſage was ſent to the Houſe of Commons, by Mr. Elde and Mr. 
Thurflon, to acquaint them therewith, _ 

Ordered, That the Lieutenant of the Tower of Londen, or his Deputy, 
do take back the ſaid Lord Lovat, and bring him again to the Bar of this 
Houſe in Meſiminſter-Hall, on Friday next, at Eleven of the Clock in the 


Friday the 13th Day of March, 1746, 
wen 222. The FHEKES Dar 
ABOUT Eleven of the Clock in the Forenoon, the Lords, and others, 


day laſt, into Meſiminſſer- Hall: Where the Commons and their Mana- 
gers were in the Seats prepared for them reſpectively, as before: And 
the Lords took their Places in the Court; and the Lord High Steward in 
his Chair. | a 

L. H. S. The Houſe is reſumed. Is it your Lordſhips Pleaſure that 
the Judges have Leave to be covered? 

Lords. Ay, ay. | 

Then the Serjeant at Arms made Proclamation for Silenee ; and after- 


' wards the following Proclamation : | 
Serj. at Arms, Oyes, Oyes, Oyes Lieutenant of the Tower of London F 


Bring forth your Priſoner, Simon Lord Lovat, to the Bar, purſuant to the 
Order of the Houſe of Lords to you directed. 


The Deputy-Governor of the Tower brought the Priſoner to the Bar, 
in the like Form as before. And then he kneeled down. 

L. H. S. Your Lordſhip may riſe. 

The Lord High Steward deſired Leave to go down to the Table: And 


went down accordingly. 


L. H. S. Gentlemen of the Houſe of Commons, You may proceed. 
Mr. Yorke; My Lords, the next Witneſs we ſhall produce to vour 


THroMas FRASER called into Court. 
Mr. Yorke, My Lords, We deſire this Witneſs Themas Fraſer may be 


4 T 4. . 


came from the Chamber of Parliament, in the ſame Order as on Hon- 
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1 T. Fraf. Yes, my 57 " + pins . 1 bs ate 5.15} oy © 5 | OH. Prof. Ie I came into Lord Lone Service in 2 or Moy. 1746, and dat 
5 Mr. Tri. How long have Ts lie * „„ lest it c l e ef Drcember 1744. a 
3 7. Ppaf. Ever nee, wank; lo edt y 8 * ee an) Mr. Att. Gen. Give an Account to my 1x3" whether you Vas at 3624 
3 Mr, Tatts, Hays you. Bern em py 0 2 s you ſo em; Erg, ide Month of bedr 174 {BS a 
3 "tice about Sp tomber 045 4.00 4:0 Be * j hy. eg ' Mr. Ait. Gem. Do * one Wi liam N 0 Belnain i WEE 
5 ployed? ſwet the Queſtion, di 7. Fs e TY | this at n "BAY Iv 
4 1 „ en lo 4 = . Pra Yeah! ee ee ak 
4 Mr. Yorke. Was you employed at Ce/tle- Downey : Lo 4 my on ogy 00 "; ny; 1056 what, Com FO ther? 
4 * e at Bean * was e if 81 rds And did you come fo bo Reſolution upon it, in order. to * = to 
2B tberlain. ANY | | A Lord Levats? \ 815 
= Mr. Yorke, About what Buſineſs Js Cotes 3 | ww”: ra yt oh OD OT nn F | 
1 T. Fraſ. About mending ſome o Why 47 ED een, 2b. tr. Gen. Did ou Tub eee be 45 N together W . 
2 Mr. Yorke. And what elle was you employed in? RAR e ing your bend to my Lora Lovat's, in relation to his Son the Maſter of 
c 7 | LEO PoE, Bog We dd Lords what that Redl. Ages 
as you I hat t ution or 
0 29; 'Fraf Yes: "There were ſome Bells for A 59a 1 was emploped 0 — eee. 3 to tell my Lotde what tha ion W 
about. The Reſolution between Mr. Frafer aud me was this, That 
Mr. ro rhe. Wha gave you „Dig. ps 15 wo ESE as IT at that Time, a Rebellion broke ofer in the North of Scorland, 
7. Fraſ. Feta Frafer, | my 1 78 8 e it was agreed between us to be proper, that I ſhould go into the Norm 
he paid me An when nd 775 K d 0 . [Country, in order to converſe with my Lord Lovat upon the BE 
N wh N mn H 1 t el | his Son's going out of Scotland, to avoid any Cenſure, or wrong Inter- 
2. Hal, Moſt of it was done at ny won Flog 5 D 7 retation that wight be put upon his Conduct, as he was then in Fc 
Mr. 74%. Was none of the Work done at Ca/t! ” Ty. a 1 p One 
2. Fra. There was a Camp- Colour, and ſome other ings, ane Mr. a. Gen. Had you and this Fraſer, at that Time, 11 Appre 
C . Downey. he might be iled upon to go into the Rebellion! 
Yorke, Whoſe Arms were put upon thele Col ours, or * for | oy Fraf had AI for any Apprehenſions further thay the 
Arms? 4 Cont there was at that Tim 
7. 70 9 vo ag upon them, but the Creſt of Lord: K. 1 8 * a Propoſals made by wy uliam Fraſer, orqou, 
votes Family, the Deer's Hea his bei fected with that Contagion ? ET 
Mey: Terk WY 17 En 1 bo 1 gary geln * 3 ö i H. Fraf. The Popoddl wh by Mr. Fraſer, and agreed to by 1 me, was 
T. Fraf. It was upon 3 Wa that he ſhould be removed, and go abroad. 
Were the Arms upon the Colours? Ba 
WP... . They were a Stand of old Colours that were done by 1. _ y_ Gen. Did you, or did you not, propoſe that he thould 5 
Fraſer. l Wher e were theſe Colours ſet up afterwards? Or, were they = de The Thing was unanimous : I don't know which of us r 
fer up at all? 18 At. „To what Place was he to go? 
T. Fraſ. Yes, luer them up on by 83 25 5 1 H. Fa N nn =o ks 
„M t Did my Dord Lower qver dd „ Ur. Ait. Gen. At whoſe Expence was he to go to Leiden? 
n Re and Colours, which you H. Fraſ. The Expence in the End was to fall on my Sod, Zonal bu 
1 a b 
| 1 ini Maak for? What was to * er kg of them? | 4 FO to be defrayed by Mr. Fraſer for a Year, to vanced of 
= T. Fraſ. I cannot tell that, upon my Fait ö d ith reſpect to makin an Pro- 
Mr. Wo Did my Lord Lovat know of your being employed 41. 1 Sate eke mas are po * ve 4 
theſe Things! | I! 2. That it ſhould be propoſed to my Lord Leu, 
2. Fraf. No; he dd got, ta Knowledge, hos er Yi 24 6 e Ae to be done without my Lord's 9 
Mr. 8 ee "LY . Ar. Att. Gen. Was it agreed upon, that you ſhould go to my e 
am 5 
br Zr, e Fe ik Ne dai eee you or | E f Pop 
them without my off Lovat's Order . 'A d did you go to him? - -H. Fraſ. Yes. 
T. Prof . ep dag N 3 3 had done Ms. * 2 And did 5 deliver the Meſſage A e ; 
Mig. Forey. ray The Chamberlain H. Fraſ. I did. bat, 
for my Lord Lovat before that ? -T. Fraſ. e Cham 8 | Ad what Arfoc: id he wala US yoo: Ty. 
Mr. V 1 oY my Lord Lvl the. Hen 3 Time? 3 ws, fe arp » LE 5 the Propo fl, Fay agre 4 to the 67 ; 
T. Fraſ. Ves; he was in don't ri 
Mr. Yor Dia you obſerve my Lord Zavat ever look at theſe Colours Tp 4 Gin: bin Wag Gd te continue in that Agreement to this 7 
that you ſet up! N that you 
T re. I ſaw him one fair⸗Morning take a Walk upon the Green, . Fra i eee 1 , He did not think it quite ſo con- H 4 
and tate ap old Colour in By Tay, h h ſet up ? venient a a1 and that he had altered his Mind in regard to That. Mr. 
Mr. 97 5 oy — 17 Na N whic you p Mr. Att. Gen. Pray did he ſay any thing concerning his Intentian de Downey 
T. Fraf. Yes, the Bells of Arm _ his 8 ng into the Rebellion ? Mr. 
Mr. Yorke. Did he ſay an ny thing to Iu os Th ? = 2 e 1 —_ bo going can My Defiad to we; in te migen = me on 45 
* 100 ee de e Tab ? ” the Subject; which was, that the Matter ſhould. 1 H. F 
Mr. Yorke. \ | + Should do what? Mr. . 
T. Fraſ. I don't know whether it was with the Manner of doing the 4. Roß Gen by " ny 2 Ne Rebellion ; gan Yea Clan a 1 
Weir . e e e e ii plestes, dd he | bn Fraſers: H. I. 
Mr. Yorke. 06 his Lardthilp e ed himſelf ill p | Mr Att. Gen. Did you hear my Lord Levat ſay * thing, of Ho, con con. was in | 
direct you to take them away, o ly to head the Clan in the Rebellion? Caſele- D 
7. Prof No: They were to ſtay there till they were dried by the 7 — Fe 1 Y then, That be bad intended to hea hs 
Wind. but that he had altered his Reſolution. Mr. , 
Mr. Yorke. When he enz himſelf to be ill pleaſed, did he order them pie e b 'F = 2 or with what View, did he alter ly H. Fi 
them to be taken away d read 
T. Fraſer. He did not ſpeak a TO to 5 e abour them, Lg” eee ee: . ee . . 
3 Yorke. Do you know what became ons ON he ln of meas. Ar. Att. Gen. And who was intended to go in his room? * of the X 
e No: 5 went owe i nn We 5 5 nſwer e H. Fraſ. I ſaid before, That the Maſter was to head the Frafers. 3 H. Fr 
dence he 8 We dare Lend with Bin Wl SD Go of en; 
orcs, 
Mr . My Lor d Lovat, Will 25 Lordſhip aſk this Witneſs any | he = Beſ Les. Maſter ſhould go * i . | 
LU a No, my Lords. | 5 * 
Queſtions? Lor d Lov ng 7 the Lord High Steward, withdrew.] Mr. Att. Gen. Did you hear my Lord Lovat ſay any thing concern Mr. 4 
hat 
1 I 25 — oi Witneſs * ſhall produce i is Hugh | the 2 of Men that he had thought might! have been raiſed, or t e 
Frajer, who was Ry to my eb gs 't wy he oy i, Peng | 39 TR Fraſ. My Lord Lzvat did talk to me of a greater Number of Men H. . 
Robert Fraſer, who was before r ll YI." * he thought might be raiſed, than was likely to riſc. rance, t 
Od LON O44 Ob; Qion to this Witneſs ? Mr. Att. Gen. What Number did he mention ? Ar. A 
E. H. . 2 _—_ xn ane 33 Fraſ. If I remember right, he talked of Four or Five 12 kting to! 
Lord Lovat. No, my Lor Gen. Did he give any Reaſon, in relation to his Reſolution, H. Fra 
Lord Halifax. Ny Lords, As the 2 LOR at 12 2 8 3 b 2 1 5 4 24 g1 i Ao * 4 of himfele > 1 
plained, that he is ſick and faint, 1 Mrs at YOUr LOFT , H. Fraſ. He tole me, Ok he had once intended to have headed them ba gone 
penſe with his riſing up. ee Ys ay. | hmſclf, in Expectation that there would be a Riſing of Four or Five thou i 12. A 
Nog 1 ale d at the Bar ? ſand Men ; bur, as that was not then likely to happen, he intended that ect there 
Ar. 7 Gen. 8 e the Maſter of Lovat ſhould ge with the Clan, to head them. a8 it? 
Hugh er. Ves 
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„ t. Gen. Pleaſe to give äh Account to my Lords, If hez at that 


Time, told you of any Diſappointment he met with from! othef People? 


H. Fraf: fe called in general, That ſome People had not acted up to 
then Engagements, or to that Purpoſe . 
Mr. At. Gen, Pleaſe to give an Account to my Lords, If you remem- 
der the Time when-the Battle of Prem Pans happened? 
e 1 remember the Time very well. 
. en. Was you at Caſtle- Dotuney after, or before that? e 
H. Fraf. After that Battle. ie ©3141 SLE L Ay | 
I. At. Gen. How long were you there after that Battle? 
H. Fraf. It may be about Eight Days after. | BY 
M.. At. Gen. 


4 


id any body come to Caſtle-Downty when you Was 


e 1 
* Fraſ. There were ſeveral Gentlemen came to Cflle- Downey while I 
was chere; who ſaid they had been in that Action. 


"MA. Gen. What did they ſay concerning it? 
H. Fra. What they ſaid of it was, giving a Hiſtory of the Matter of 
"= At. Gen. Who did they give the Hiftory to? _ N 
H. Faß, To the Company, where I was preſent: I don't know to 
hom in particular. | ; 

Mr. At. Gen. Was Lord Lovat preſent at any Convetſation of that 
Kind -H Fraſ. I do not doubt but he was. "TE «7-88 30 

. At. Gen. Do you remember whether he was, or not? 

Fraſ. T believe he was. | 
"Mfr." Ft. Gen. Did you hear Lord Levat ſay any Thing, and what, 
concerning that Battle? 5 
F. Frof I remember to have heard my Lord Lovat ſay, That it was 
x Victory obtained, not to be paralleled in Hiſtory, | 
Mr. Mt. Gen. I beg you will give an Account to their Lordſhips, Who 
F the Perſons were that came to my Lord Lovat's with this Account of the 
* Battle? Pleaſe to name them. | | 


46 


| H. Fraſ. That they came with an Account of the Battle, is more than 
the Lean ſay. 555 | | 
Mr. At. Gen. Who were the Perſons that told it? and who were there? 

du, H. Fraſ. Mac Donald of Bariſdale was there, 


Mr. At. Gen. Was any other Perſon there? 6 
H. Fraſ. There were with him Servants, and one Gentleman, I think, 
T that was in Company. | 
89 Mr. At. Gen, Was young Glengarie there? 

H. Fraſ. Yes: The Son of Glengarie was there. 


£ 


Mr. At. Gen. Were Bariſdale and Glengarie in the Rebellion, or tio? 


ro- 
E H. Fraſ. So they ſaid themſelves. 4; | 

Mr. At. Gen. Are theſe the Perſons that ſaid they had been in the 
1 Battle ? 5 EN” | 
H. Fraſ. They ſaid they had been there; and gave an Account of their 
but own Conduct in it. a 


by Mr. At. Gen. What did they ſay they came Northward for ? 

H. Fraſ, That they told their real Buſineſs, I cannot affirm, What 
they gave out was, That they intended to levy more Men, in ordet to 
proſecute the Aﬀair they had undertaken. k 

Mr. At. Gen. What Affair do you underftand that to have been? 

H. Fraſ. The Rebellion, ſure enough. | 

Mr. At. Gen. Was my Lord Lovat . or no, at the Time when 
they declared what they came into the North for? 

H. Fraſ. He muſt have been preſent ; becauſe, 
ſpeak of it, was in his Room. 

Mr. At. Gen. Do you remember my Lord Lovat faid any Thing, and 
what, upon his being told of the Views of Beriſdale and Glengarie's com- 
ing into the North? | 

H. Fraſ. He ſaid, They might raiſe Five thouſand Men: And I 
don't remember I heard him ſay any more upon this Subject. 

Mr. At. Gen. How long aid you continue at Ca/tle- Downey this Time 
| that you went there ? | 
oo” H. Fraſ. For a matter of Twelve or Fourteen Days, I believe, at firſt, 
. Mr. At. Gen. Whither did you go to when you went from Caſile- 
Downey ?---H. Fraſer. I returned to Edinburgh. | 

Mr. At. Gen. Did my Lord Levat charge you with any Thing to be 
communicated at Edinburgh, as from him ? 5 
1 H. Fraſ. 1 am ſorry to lay he did. 

A. Mr. At. Gen. What was that Charge my Lord Lovat gave you to com- 


n of nunicate? and to whom was you to communicate it ? 

| H. Fraſ. What my Lord Lovat gave me in Charge to communicate, 
con, I vas in Import, the Converfation before mentioned to have paſſed at 
ion; Coftle-Downey, That he had once intended to have raiſed and headed ſuch 
bead WY: Number of Men as 1 mentioned. 

db Mr. At. Gen. What Number was that ? 


H. Fraf. Four or Five thouſand, the Number I have mentioned al- 
ready, 

Ih. At. Gen. Pray give an Account to my Lords, of the Remainder 
of the Meſſages which my Lord Lovat ſent by you to Edinburgh. 

H. Fraſ. It was this: That he intended to have headed ſuch a Number 
of Men; but that his Age and Infirmities would not allow him to do that; 
- that he had reſolved his Son ſhould head the Fraſers, and go into the 

ebellion. | | 

Mr. At. Gen. Did my Lord Lovat add any Thing to what you have 
now mentioned? Did he give any Reaſon why he choſe to ſend his Son 
ther than go himſelf ? | 

H. Fraſ. I have given the Reaſon already: To the beſt of my Remem- 
brance, that was the principal Reaſon. | 

Ur. At. Gen. Did he give any other? Did he mention any Thing re- 
king to his Marks of Affection for the Cauſe ? 

H. Fraſ. He ſaid, the Maſter of Lovat's going, for whom he had ſuch 

egard, was a greater Mark of his Attachment and Affection, than if he 
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them Wi: gone himſelf. 
thou” WH ir. At. Gen. Did he, at that Time, mention any Thing of the Dan- 
d that Meer there might be of his going himſelf perſonally ? and what Danger | 
| a it? 
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"If Fraſ. He talked m 


go on with it. 8 4 
H. Fraſ. H have given the Reaſon why he did not 


| Ar. At. Gen. Did you, or did you not, deliver 
Pretender's Son ?---H. Fraſ. 1 did deliver it to him. 


Time of my Arrival from the North, in the Beginning of O#eber,, till 


* 
13 


Mr. At. Gen. Before you left Edinburgh, did any Perſon, in Behalf of 


the Pretender's Son, come to you, and who, in order to employ you, upon 
any Meſſage to my Lord Lovat? _ PEPE I WES RY of 
H. Fraf. Ileft Edinburgh twice; which of the Times is meant? 

Mr. Ai. Gen. When you left Edinburgh at the Beginning of November, 

H. Fraſ. Befote l left Edinburgh in November, | was called upon by 
one who appeared to me to be in the Service of the Pretender, and by him 
carried to Holyrood- Houſe, | 1 ee e of 

Mr. At. Gen. Who was at Helyroed- Houſe r 5 

II. Fraſ. The Pretender's Son was the principal Tenant; __ 

Ar. At. Gen. When you came to H:lyroed-Houſe, who was the Perſon 
you was brought before ? and what Converſation paſled between youſt 

H. Fraſ. 1 was brought before Mr. Murray. AW 

Mr. At. Gen. Who is hef )? | | ee Ira 

H. Fraſer. John Murray of Brought:n, who then took upon him the 
Name of Secretary to the Pretender's Son, | 888 

Mr. At. Gen, Was any body with Mr. Murray at the Time you had 
this Meeting with him, when you went to Holyrood- Houſe ®— 

H. Fraſ. There were two or three Gentlemen in the Houſe, _ 

Mr. At. Gen. Can you name them ?---H. Fraſ. Some of them I can. 

Mr. At. Gen. Who wefe they ?--- H. Fraſ. Cameron of Lachiel was one. 

Ar. At. Gen. Who was there elſe ? „ | 

H. Fraſ. Mac Donald, and Stuart of Ardſpields; theſe Three were in 
the Room with Mr. Murray. Lay | 3 

Mr. At. Gen. Was Mac Dona d of Keppech there 8 Fraf. Yes, 

Ar. At. Gen. What did Mr. Murray lay to you upon that Occaſion ? 

H. Fraſ. He told me, that there had been a Letter intercepted from 
the North, which was directed to me; and that he underſtood, from that 
Letter, that it was owing to me that the Fraſers had not already matched. 

Mr. At. Gen, Marched whithet ? 

H. Fraſ. Marched, and gone into the Rebellion; and that the Letter 
bore, that none of them would march till I ſhould go into the North 
Country. : | | 

Ar. 4. Gen. Was any Thibg (aid concerning my Lord Levat upon 
that Occaſion ? 12 | 

H. Fraſ. I believe Mr. Murray told me, that he had heard from a Gen- 
tleman who was one of their own Party, that my Lord Lovat was very 
well diſpoſed towards ſupporting the Cauſe. ; 

Mr. At. Gen. Did he ſay any Thing concerning my Lord Lovat's In- 
tention to taiſe Men, or no ?---H. Fraſ. I can't teil. 

Mr. At. Gen. In the Letter was any Thing of it mentioned ? 

H. Fraſ. The Letter I never ſaw : it was not given tome: I aſked for 
a Sight of the Letter, and aſked from whom it was written ; and they 
told me it was from one of the Fraſers. | | | | 

Mr. At. Gen. Did you give any Anſwer to this, or no ? | 


* 


I. Fraſ. The Anſwer I gave was, That it was à Miſrepreſentation 
me, and a Falſſiood. ene | 

Mr. At. Gen. In what reſpect was it a Miſrepreſentation ? | 

H. Fraſ. Becauſe the moving, or not moving, of the Fraſers, no way 
depended on me, e 42 | * 

Mr. At. Gen. Pleaſe to give an Account, and go on with what paſſed 
between Mr. Aurray and you, | | 5 5 

H. Fraſ. Mr. Murray ſaid, That it was poſſible it might be ſo; but 
that it was neceſſary for the V indication of my Character, that I ſhould go 
into the North Country. 

Mr. At. Gen. Goon, | | 

H. Fraſ. | told him, that my Buſineſs would not allow me to do it. 

Mr. At. Gin. What was agreed upon then? 

H. Fraſ. That I ſhould write ſuch an Account of the Situation of the 
Rebel Army at Edinburgh, as he then gave me; and they would be ſatiſ- 
fied with ſuch Account. 

Mr. At. Gen. Did you, or did you not, agree to this ? 

H. Freſ. I did agree to it. 52 

Mr. At. Gen. What was the Conſequence of that Agreement? 

H. Fraſ. I agreed to it, and obtained a Paſs for the 13 of it; and, 
in Conſequence of that Paſs, I meant to fend what I took to be the real 
State of the Matter on both Sides. h | 

Mr. At. Gen. Did you, or did you not write, according to this Propoſal ? 

H. Fraſer. 1 went, to write, and was about doing it, when I was called 
upon a ſecond Time by the ſame Perſon who had called upon me before, 
and was brought by him to the ſame Place, | 

Mr. At. Gen. What paſſed when you was thus brought back to the ſame 
Place ? 

H. Fraſ. I was told that Writing would not do, but I muſt go myſelf. 

L. H. S. Who told you ſo ?--- H. Fraſ. Mr, Murray. 
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ive him any Account of the Situation either of the Rebels, or the King! 8 
Arm , or of the Aﬀairs relating to the Rebellion ? 

Prof. 1 e him the Account, which. I intended to have wrote, of 
the, Situation on both Sides of the Queſtion, ſo far as I knew of 1 7 5 
N A.. Gen. What was that and that you made, and did, 
in Fact, deliver or give to my Lord Lovat? 

H. Prof. The Repreſentation I delivered to my Lord Lovat at that 
time was this, That With reſpect to the Government, there were above 
21 Battalions of Forces arrived from Flanders: 
giments arr. ved from Jreland: That the Dutch Auxiliaries were _: 
And that the Rebels did not ſeem to he a Party ſufficient, according to 
their Number, to engage with fuch a Number of regular and well-diſci- 
plined Forces. 

Mr. Ait. Gen. What did m 
yours, that you thus made to 

H. Fraſ. My Lord Lovat faid, line he conceived what 1 had ſaid, with 
reſpect to the Situation of Affairs on 1 both Sides of the Queſtion, to be 
very true. 

r. At. Gen. What did he fay,” as the e of that Belief of 
bis? | 


| 


A Lord Lovat ſay to this Repreſentation of 
. -o | 


TE 


Mr. S Gen. Did be Ae any n eſe . N to what! Marte) ? 

H. Fraſ Les, I believe it was Part of the Converſation, that he forbid 
me to mention or intimate any thing « of the Converſation that had thus 
paſſed between us to his Son. 

V. At. Gen. Can you tell the Reafon why he was unwilling that his 
Son ſhould know of it 

H. Fraſ. As for the Reaſon, that muſt depend upon my own Conjec- 
tore, ſince Lord Levat expreſſed none. 

Mr. At. Gen. Did you continue at my. Lord Eevat's Houſe after this for 
any, and what Time? 

H. Fraſ. J continued from my Arrival there, which was the Beginning 
of November, till the Middle or towards the End of December. 

Ar. Ai. Gen, You had by that ah Opportunity of ſeeing ſome of my 
Lord. Levat's e and hearing his Convyerſation: Pleaſe to 
Baer 


Acegunt to my Lords, whether there was any Rendegrous of the 
m „Tord Lovat Can, Wunde the Time you were there ? 

1 Fraſ. J heard there was a Rendezvous before I came into the Coun- 
try but I was preſent at none, not ſaw any while I was there. I ſup- 
poſe by the Word Rendezvous, 7955 mean a Gathering of Men. 

Mr. At. Gen. Have you ever ſeen any of them? ; 

H. Fraſ. 1 never ſaw an univerſal one, or general one : Perhaps I might 
ſce-forty or fifty Men together at a Time. | 

Mr. At. Gen. Have you ſeen forty of fifty Men at a Time pathered to- 
gether there, as a Body of Men in Arms! 

H. Fraſ. No, 1 ans ſay I did ſee, or was preſent at any Gathering 
of Mcn in Arms. 

Mf. At. Gem.” Did you ever ſee a N of the Officers appointed out of 
wy Lord Lovat's Clan ? 

H. Fraſ. I have ſeen ſuch a Lift. E 3 

Mr. At. Gen. By whom was that Liſt ſhewn to you? © 

H. Fraſ;, It was ſhewn to me by the Maſter of Louat. 

V.. At. Gen, Do you know, whether. my Lord Lovat ſaw that Lift ? 

H. Fr of. 1 do not know that, indeed. 

A.. A. Gen. Was you 88 nate or named as one of the Of- 
ficers in that Liſt? ; 

I. F. af. I Was. 

#4, At. Cen. What was the Office or Poſt you had tice? 

HFH, | was named there a Captain-Lieutenant., - | 
Ai. At. Gen. Did my Lord Levat call you by that Name or Title, or 
dy any other, after this Time ? 

H. Fraſ. Ny Lord Lovat has called me by that Name after-this. 
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Mr. At. Gen. 8 inform-theie Lorddhips, what was dene + My. tt. Gin. Wes e or meas it wat the foal Name te called you 11 
upotifehary' Dis or did you not agree to go? FH. Ha. Ye very often... M 
H KR In fa > Bnd, 1400 * to it, becauſe 1 Att: 111 had | | we ops oy, the Name bf Re,” Di 
not,; I muſt have:txpetted a Service. 7 I e 5 the 
Mr. At. Gen. What was the Meſſage you was to go upon | 185 A | a | >a Mi 
. The 'Meflage I was charged with was to give RE an Ah | .. At, Gor. MN ha 1 ERS by DET EPL cal 
couttofrthely own: Situation as they had given me. Name by my Lord Love * B. you wen by that, 4 wy, *. 
Mr. At. Gen. Was you charged with any Lettet for my Lord Lan? be you a8 2 e 5 er 3 is Son iment ? rn and 
and from 3 i E raſe.1 u that, my Lord wot apprebeaded ix 1 the 
H. Prof." There was a Letter from Mr. John Murray delivered 10 ms eee N „ a of 
and direc of to Lord Lovet. - +» | - { © 445. Mt. Gm 15 my. 1 ad by it, and ſo expreſs h tun 
Mr An Gen. Vas it delivered to you open or ſeated ? - * I, ther, ou * array ly a Cap rain, as well as wrote ſo in that Fs. 9 wot 
= Z. The Letter was open when it was delivered to me. 9 18 Captain I vas not; he could not undertand wht bac 
Een. Did you or did you not read 3 vas — ny had — undertaken or done any thing, all the F 5 1 
77 Pig I did read it. 1 I dation he had for calling me Cin, was owing to my Name bei at al 
Gene Who delivered it to you? | - + | thatLift, 11 
"= Fraſ. Mr. Murray. an 4 3 2. Mt. Gm. ER "had any | Converfation with * W I þ 
At. Gen,” Pray, give an Account to og of the Contents of Te his Dill; action at his Son's Backw GE p 
that Letter that was thus delivered to you by Murray. ; Fra Gout | L 
H. Fraf. The Import, or Contents of the Letter, was, to the beſt of AT, I have heard my Lord. Lovat complain, Cs of b his I 4 
my Remembrance, that Mr. Murray was extremely glad of the Accounts | r to raiſe che l. an, and ſometimes of his too much Forward: of te 
he Had feeeived,” with reſpect to my Lord Zowat's Intentions ; and that he en. Did you ever hear him fay any rar Þ. Toncernn Wy H 
degged of im to perſevere in Fo #4 und that he earneſtly defired, that e this Engagement of his in the Rebellion ny in eſpe Lord 
the Frofers ſhould march forthwith : And I think, hear + 12 of * Re- himſelf? M 
membrance, there was à Route directed for them. H. Fraf.. I have heard him fay, that he 2 the! Can 5 ky H. 
we hops Gen. Was there Any, Place mentioned where they were to meet . ny Spy this Occaſion, would be his and Foy. Probab/y thoſe 
WHT Ac 7 colt him his Life.” din 
Zh The Place w role it was intended, according to that Route, Ex At. Gen. g you will inform their Lordſhips, whether Wh 1 M 
the. 15 in the Reb. Was about Moffat of fogry, of this Clan, or of the Maſter of Luar s Regiment, did or did dae H. 
Did you go * "that Letter or not to my Fn Lovat? | to live or Aueh my Lord Levat? M 
7 went into the North Country ; and ſome UE aſter my Ar- | H. Fro. I have dined at my Lord Lovat's Table ſeveral Times, with to the 
1 Har Place; J dellvered that Letter. „ DAL. the Officers who were named ir that Liſt. H. 
Mr. At. Gen. To whom did you deliver that Letter 3 Mr. At. Gen. Did ou ever hear the Pretender's Son ſpoken of at Din Preſic 
H. Fraſ. To my Hart Lovar. * | ner, or at a " other Time, in my Lord Lowat's Houſe ? | Mz 
Ar. . Gen, When you delivered Card Levee that Letter, did you H. Fraſ. Any particular Fe wide with reſpe& to the Preten ke ) 


$908 I cannot recolle& ; but that he has been ſpoken of, there is 
28200 to doubt, decauſe it was the Topick of Converſation i in all 

ountry. 

M.. At, Gen. By what Name or Title was the Pretender's Son uſual 
called, in the CUE ES between my Lord Lovat and thoſe OS 

H. Fraſ. To the Converſation between m Lord Levat and Tn, 
ficers, I cannot anſwer; but in the Converſation upon that Subject, in 
my Lord Lovat's Preſence, I can ſay he was called Prince Charles. 3 

Mr. At. Gen. Now, my Lords, 4 will beg Leave to aſk the Witgel 
concerning another Mater of Fact: Did you ever hear my Lord. Lau 
ſay any thing concerning a Patent to create him Duke of raſer, by A 
Pretender? 

H. Frof. I have heard him ſay there was ſuch a thing i in 8 | 

Ar. At. Gen. Did he ever ſay, whether he had or had not ſeen the ori- 
ginal Patent, or any Copy of it ? 

H. Fraſ. He did not ſay that he had ſeen the Patent; I think he fil 


he ; * ſeen i 3. | k ex j 
r. At. Gm. Did you ever hear him ſa Thi conceral MY 
W of it which he hat ? of wy 8 og 2 boch to 
Fraſ. He ſhewed me half a Sheet of Paper, whereon was a... Mr. 
had been ſhewn or = 4 N to him, as a Copy of ſuch a Patent. 1 Trede: 
Mr. At. Gen. What Patent do you mean? 1 H. 
H. Fraſ. The Patent to create him a Duke. —_ LCF 
Mr. At. Gen. By whom was that Patent ſaid to be granted ewe” A Mr. 
H. Fraſ. The Copy that I ſaw was in the Name of one whom I took H.F 
to be the Old Pretender, who called himſelf James the VIII. Mr. . 
Mr. At. Gen. How was that ſubſcribed, do you recollect ?? H. F 
H. Fraſ. I don't remember it was ſubſcribed, or ſuperſcribed,. _.. =r Mr. . 
Mr At. Gen. 18 there any Name at the Top of it "gs 7 Meſſage 
H. Fraf. * cannot ſay. e Mr. . 
Mr. 4a That Copy which you ſaw, by whom was it Denys 275 5 
ou - . 
5 H. Fraſ. It was ſhewed me by my Lord Lovat. + — 3 
Ar. Ai. Gen. You was faying, that you continued with my Lord be 2 
var, from the ſecond Time you came to Ca/{le-Downey, to the latter. Lal OI 
of December: Pleaſe to inform their Lordſhips, if during that Interval. ache 
Time, any of the Men of the Frafers did actually march, in A ny - 755 
to the Pretender's Army, or to join them? M Fr 
H. Fraſ. Yes; there were Men that marched : About fix or ſeven . 4 
Companies of Men marched about ſix or ſeven An from their n fon Ls 
Country, to an adjacent Country. . Mr n 
Mr. At. Gen. What Place was that they went to? 2 8 4 
H. Traſ. It was a Place called Urquhart. + . 5 
5 t. Gen. What became of thoſe Men? How far did they mace A 
15 I ſaid before, about fix or ſeven Miles. ER. 
A t. Gen. Were they afterwards recalled ? * ry . 
H. Fraſ. T hey were. 72 1 * N. 
Mr. At. Cen. Who were they recalled by? Univer 
H. Fraſ. They were recalled by a Lots; frem my Lord Eu ine Wh. 
to his Son, the Maſter of Levat to theſe 0 
Nes 8 125 Did, or did not, they comply with that Letter witch H. Fra 
called them SON 
H. Froſ. The Son complied ; and they, in Conſoqneness 1 ae * 
complied with the Son's Orders. made l 
Ar. At. Gen. Did the whole Clan comply ? rd L 5 
H. Fraf. All, except about 25 of them. | Mr * 
Ar. At. Gen. Did they return-to their own Habitation ? ther you d 
H. Fraf. They returned. A af 25 | 
.. Ai. Gen. At or about what Time was this? \. 5 7 
H. Fraf. I believe it was in the Month of Nor:-mber,. - ; 2:44 8 to what hy 
Mr. At. Gen. Now, Sir, I would aſk you, Did you take it, - chadide Mr. 4. 
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Maſter of Lovat marched with them, by Order of my Lark Loves; 'of uu was the 
| Vor. 


it out of his own Thong that he thus marched ? 
H. Hob. 
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r of Lovat went from Caftle-Downey's When he went from Caflle- 
it was not wich a View to proceed upon that March, in caſe he 
al ve able to prevail on the Men to return. I went along with the 


* Maſter; and after we came where the Men were, we called the Officers 
0 and propoſed to them that they ſhould return; The only Rea- 
5 we gave them for this Advice was, a Storm of Snow which then fell, 
* 4 which would probably render their March very troubleſome: But, by 
1 the Influence of Mac Donald of Bariſdale, it was carried againſt the Maſ- 
Yo + Sentiments that they ſhould march. Upon that Refolutien, I re- 
TY curned/'to Caftle-Downey ; and a few Hours after my Return, my Lord J- 
N vt wrote the Letter I mentioned himſelf; which occaſioned their coming 
ol . . Gen. "Pleaſe to inform their Lordſhips, whether you was ſent 
. at any Time, by my Lord Zovat, to the Prefident of the Seſſion of Scor- | 
W. : Or mention firſt, if my Lord Preſident was at Inverneſi. | 
1 H. Fraſ. He then was at his own Houſe at Cullode 
in Mr: At: Gen. Was my Lord Loudon there? 

H. Prof. He was at Inverneſs. 
\ Mr. A. Gen. Was you ſent by my Lord Lovat to the Lord Preſident, 
„ tomy Lord Loudon, with any, and what Meſlage ? 
. HFraf, 1 ws ſent by my Lord Lovar c my Lord Preſident and my 
04 rd. Loudon both. _ 7 3 | | 
bY Loh '#t. Gem, What was the Meſſage that you was ſent. with? 
10 H. Fraſ. The Intention of the Meſſage was, to ſee to diſcover from 
W Wl thoſe Gentlemen, what would be the Reſult of the Fraſers marching, and 


going into the Rebellion. | 
PA Mt. Gen, Was that the Intention of the Meſſage ? 

H. Fra . Yes; it was. | ö 

Mr. At. Gen. Did you carry any Letter or Letters from my Lord Lovat 
to the Lord Preſident, or my Lord Loudon? | 

H. Fraſ. There was a Letter I carried from my Lord Lovat to the Lord 
Prefident. | 

Mr. At. Gen. Did 
Did you read it? | 

Fr.. I did. | 

Mr. Al. Gen. What were the Contents of it? 

H. Fraſ. The Contents of it were; informing my Lord Preſident, That 
the Maſter of Lævat had gone off in a headſtrong Way, and carried the 
Frafers into the Rebellion. 

Mr. At. Gen. What did my Lord Lovat mean by the Word headfirong ? 


; 1 : 
you know what was the Contents of that Letter? 


H. mw I ſuppoſe he meant, that it was _— to his Advice: 
" 'Mr. At. Gen. When you came to my Lord Preſident, did you deliver 
> WH that Letter 7H. Fraf. Les; I did. 
* Mr. At. Gen. What Anſwer did my Lord Preſident give to it ? 
yi H.'Fraf. He told me by Word of Mouth, That the Conſequence that 
* WH would ariſe to my Lord Zovat from ſuch a Step taken by his Clan, would 
in all Probability be the Seizing of his Perſon, and making an Inquiry 
„ WF into his Conduct. i 
* Mr. At. Gen. Did 4 or did you not, return with that Anſwer of my 
fail Lord Prefident, and deliver it to my Lord Lovat? | 
8 H. Fraf. I returned with that Anſwer of Lord Preſident, and with an 
1 WH Anſwer to the ſame Purpoſe from my Lord Louden ; and delivered them 
Ws both to my Lord L vat. ; 
=" Mr. At. Gen. Was you likewiſe charged with a Letter from my Lord 
Preſident to Lord Leuat? | | h | 
a H. Fraſ. My Lord Preſident did write to my Lord Louat, in Return 
Io dis Letter. | 
- Mr. At. Gm. Did you ſee that Letter? 
ook H. Fraſ. I ſaw it. 5 | | | 
7 Mr. At. Gen. Can you give my Lords an Account of the Contents of it ? 
Tk H. Fraf. I he Import of it was what I already told their Lordſhi ps. 
Mr. At. Gen. Did you, or did you not, go to my Lord Zovat with thoſe 
-* Wl Meſſages and this Letter ? H. Fraf. I did. 
. Mr. At. Gen. Before you delivered this Letter, or theſe Meſſages; had 
pu any Meeting with the Maſter of Levat ? | 
KO H. Fraf I had a Meeting with the Maſter of Lovat upon the Way. It 
un concerted between him and me before I ſet out upon that Meiſage, 
„chat he ſhould meet me privately by the Way in my Return, in order 
2 to know what paſſed between my Lord Preſident and me, and my Lord 
i n and me. 1 
a . Mr. At. Gen. Had you that Meeting before your Return ? 
d. Frof. Yes, I had. 8 
— Mr. At. Gen. What paſſed between you Two at that Meeting ? 
A H. Fraſ. I made a Report to the Maſter of Levat of all the Converſa- 
0 BY tion I had with thoſe two Gentlemen. | 
* Mr. At. Gen. Was there any thing concerted or agreed between you 
Too upon that Occaſion ? 
Dt H. Fraſ. The Reſult of our comparing our Sentiments on that Meet- 
ck ing was, that the Maſter of Levat, if it was poſſible, ſhould be got im- 
1" WF mediately ſent over to Holland; and that the Scheme which he had pro- 
ll poſed ſome Months before, ſhould then be put in Execution, with reſpect 
s the Maſter of Lovar's following his Education at Leiden, or ſome other 
i Oniverſity in the Low Countries. | | 
edi Mr. 1 Gen, What Anſwer did you return to my Lord Lovat in regard 
v theſe Meſſages ? 


H. Praf. J reported what was agreed upon between the Maſter and me, 
and agreeable to my Lord Preſident's Letter, and to my Lord Loudon's 
rerda} Meſſage by me: I ſay, we had agreed, that there was a Report to 
be made agreeable to this Reſolution between the Maſter and me, to my 

rd Lovat. 

Mr. At. Gen. Pleaſe to inform their Lordſhips, in the firſt Place, Whe- 
ther you delivered my Lord Preſident's Letter to my Lord Lovat f 

H. 1 I did, . 

Mr. At. Gen. And did you make a Report to my Lord Levar, according 
to what was agreed upon between his Son and you?. Fraſ. I did. 

Mr. At. Gen. Pleaſe to repeat them again to my Lords; and ſtate what 
Was = Meflage you delivered to my Lord Levat, beſides the Letter. 

ol. IX. | 


| 


— 
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eye High- Treaſon. 
Fraſer. The Men had marched, and were in that Country, before the 


to 


— 


"ke (698). 
| H. Fraſ. The Report I delivered to my Lord Lovat, beſides delivering 
the Letter, was this, That it was my Lord Preſident's Belief, that an 
Order would be immediately ſent-down from London for the ſeizing his 
Perſon, and inquiring into his Conduct; and that it was my Lord Lou- 
2 Determination to put that Order in Execution, us ſoon as ever it 
came into his Hands. ! | 
7. At. Gen. Do you recol 
remember whether it was to be 
or in caſe they did not march ? | 
H. Fraſ. In caſe the Fraſers did march. Wenn 
Mr. At. Gen. Is this the whole Subſtance of the Report that you made 
Lord Lovat 7H. Fraſ. Yes, ſo far as I remember... 
| 2 At. Gen. What Anſwer did my Lord Lovat make you upon that 
ccaſion ? | ; 
H. Fraſ. When I made the Report, I do not remember any particular 
Converſation that paſſed upon it, 1 
Mr. At. Gen. Did he give you any Anſwer to it at any other Time: 
and when ? 1 "Re | 
H. Fraſ. There was a Converſation between us ſoon after about it: I 
believe it was the next Day after my Return to Ca/tle- Downey. * 
M.. At. Gen. What did my Lord Louat then ſay to you relating to 
| thoſe Meſſayes, or to that Report which you made? | | 
H. Fraſ. I believe my Lord Lovat ſaid, That he thought the Report 
of ſecuring his Perſen, and inquiring into his Conduct, was to be con- 
ſidered rather as a Bugbear. | | 
Mr. At. Gen. Was the Maſte 
H. Fraſ. Yes, he was. | x: oo 
Ee I. Gen: What did my Lord Lovat ſay to his Son upon that Oe- 
3 | W 
H. Fraſ. My Lord Levat told his Son what I have already ſaid, That 
he looked upon it to be rather a Bugbear; And that it was 1 Opinion, 
he ſhould proceed in the Undertaking he was engaged in. | 1 
ke any Order 


Mr. At. Gen. Did he, upon that Occaſion, give or ma 
concerning what was to be done ? | | 

H. ft 0 Yes, that the Men ſhould march immediately. 

Ar. At. Gen. Did he give any Orders for it? 

H. my Not in the by M4 as. Odder: "i EP Fn 

Mr. At. Gen. What did he ſay upon the Occzſion ? 2 SOT 

4 ets That it was his Opinion, That the Men ſhould march im- 
mediately, 5 ; 5 

Mr. At. Gen. What Men did you underſtand by that, were to march 
immediately? | 

H. Fri. The Clan of the Fraſers. | | 

Mr. At. Gen. What March did you underſtand it was to be? Or, hi- 
ther were they to march ? 

H. Fra. To join the Rebel Army. | | 

Mr. At. Gen. Was there any other Company preſent at this Converſa- 
tion, beſides my Lord Lovat, and the Maſter, and you? | 

H. Fraſ. Yes, there were two other Gentlemen. 

Mr. At. Gen. Did Lord Lovet then ſay any thing to them concerning 
* way of aſking their Opinion, or their Agreement to it? 

Fraſ. He aſked the Opinion of all the Gentlemen preſent, after he 
had given his own, by ſaying, That it was his Opinion; and that he 
hoped all the Gentlemen preſent agreed to it. | | 

Mr. At. Gm. What did you underſtand by that? | 

H. Fraſ. That he hoped all preſent agreed to the Opinion which he 
had delivered himſelf; 

Mr. At. Gen. Did you 
cerning it H. Fraf. 1 did; 

Mr. At. Gen. What was it? | ES, 3 

H. Fraſ. So far as I remember, the Anſwer 1 made was, That my 
Opinion had not been aſked ; but that, notwithſtanding that, I chougnt 
myſelf obliged to give it: And it was this, That if the Affair could not 
be entirely dropped, that it ſhould be put off for ſome Time. 

Mr. At. Gen. Did my Lord Lovat give any Anſwer to that? 

H. Fraſ. When I ſaid, That my Opinion had not been aſked, he told 
me, That ſoine People's Opinion might be eaſily read in their Counte- 


let any thing more concerning it? Do you 
| put in Execution, in caſe the Frafers did, 
| | | , 


— 


r of Lovat preſent at that Time? 


- \ 


1 * 


give any Anſwer to that ? ot any Opinion con- 
es | 


| nances, or Words to that Purpoſe. 


' Mr. At. Gen. What Anſwer did you make upon that? 
H. Fraſ. The Anſwer 1 have already given. | 
Ar. At. Gen. What Anſwer did Lord Lovat 

| off the March for a while ? | 25 

H. Fraſ. No Anſwer at all, ſo fat as I remember. The Maſter of Lo- 
vat, upon that, burſt out into Tears; and ſaid, He had been made a Fool 
of, and a Tool from firſt to laſt. | | | 
Mr. At. Gen. Did he fay any Thing more? 5 
H. Fraſ. Yes; he ſaid, That he bad been one Day doing, and another 

Day undoing ; but that now he was determined, that whatſoever Reſaſu- 

tion Lord Lovat ſhould come to, that he would execute it, let the Con- 

ſequence be what it would with reſpect to himſelf, and other People. 
Mr. At. Gen. Was there any Thing mote paſſed ? Did Lord Lovat ſay 

any Thing upon this Occaſion? | ; | | 
H. Praſ. My Lord Lovat ſald, That he had given his Opinion already; 

and that he would not alter it; or to that Effect. 3 
Mr. At. Gen. You have ſeen my Lord Lovat and his Son pretty often 

together, and were at his Houſe for two or three Months together; pray 

what was your Opinion as to the Backwardneſs of the Maſter of Lovat # 
or as to his Obedience or Niſobedience to his Father, in reſpe& to his go- 
ing into the Rebellion ? Do you think that the Maſter was guilty of Ob. 
ſtinacy and Diſobedience to his Father in going into the Rebellion ? or 
that, 5 ſo doing, he complied with his Father's Orders and Inclinations ? 

H. Fraſ. If I am to form my Opinion, with reſpe& to the Maſter of 

Lwvat, upon his own good Senſe and Underſtanding, or his avowed Prin- 

ciples, I ſhould apprehend, that he would not have gone into the R-bel- 

lion, had he been left to himfelf : And if I am to form my Opinion upon 

the private Converſation I had with him, and particularly one, which 1 

remember J had in Urquhart; I fay, if l am to form my Opinion upon 


give as to the putting 


what he declared with reſpect to his Intentions and Sentiments declared 
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ae tomy Had: he been entire 8 5. 
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xl Marra) of. Bronghtens 5 ede 
e bien there, and fave him in bis own, Rom 
* was 


u think, that 1 
3 eue and Order of my Lord Lovat? - _ n of your Converſa 
H. Freſer, 1 believe, had the Lord Lovat and the Maſter acted in ghee | Meng! 1 2 > ot Neha 
Oppoſition the one to the other, that the Clan would have been divided; raf.:, The The Puget tha tha | — there was, to Gelee hin ky 
and Part would have. gone with one, and Part with the other z but wha | ſend the Arms 1 mentioned. 4500 
Part to either of them, is what I cannot determine. Ur. Att. On. Was that the only subject, of your Converſati 
Mr. Att. Gen. About what Time was it that the News came firlt to H. Fraf. No: We talked with reſpect to the Situation of Matten in 
6 % eee the Landing of Lord Jan Drummond with Soldiers from | the North Country,' and with reſpect to the Impriſonment of my Lord 
{ Lovat, and his Eſcape from Inuerneſt, which I bad then heard of. 8 
5 It wis about 4 Day before I went to my Lord Preſident, or 0 Au. Gen. Was there any. Propoſal. then m r the 
"that 8 * the North * to take Inxerneſ ? N 
Hr. "Be Gl defire to know, Whether, in your Opinion, that News| Fraſ. There was a Propoſal, then made, that a Detachment, fh 
| bod. Influcace to determine my Lord Lovat's Conduct at that Time? | be ſent from the Army, in order, to make themſelves Maſters of. aper. 
Fra if, k 3 take upon me to ny what it was that determined my | - * 5 . my 3338 MY "Raſeiea this Propolai? 
Lord Louat's Conduct. at was to, and a tion y 
on; Att. Gin. Did you hear my Lord Tober tay any Thing about that it, in a Council chat wa Glled the Aſternoon. wu thy 25 
en ent of L004 en Drummond's Janding then ? | Ar. An. Gn. Did you at that time hear any things or in any by 
H. Fraſ. have heard my Lord Lovat teport what linelligence had deen thing, from my Lord t£? ; 
returned Y hich on account of that Landing. . Praf. No: I had no Charge from my Lord Lu when A wane © 4 
. Mr. Att. Gen, Pleaſe to Fs count to my Lords when the M. er ce | | AG BU ©. d N 
*Y Lovat and the Fraſer did march! and where they marched to? N Ar. Att. Fan But, when you was there, did you receive any. Otder 


H. Fraſ. Some Part of the * matched at one Time, and ſome at 

another: Some of them marche 

paſſed between my Lord Levat and the Maſter, at which I was preſent.” 
Ar. Ait. Gen. ber did they march firſt ? 


8 * 


_ 7.4 They marched ficſt. to Pirth; but the Maſter of Lovat ai | 


not with them. 


1 ing !— H. Fraſ. 
my Lord Lovat muſt have hes 


0 along 1 


hat I don't know of my own Knowledge ; but that 
March, is certain. 


þf of 1 | 
rl 72 Ait. Gen. Did they, or did they wh, oye againſt his Orders 4 


Fraſ. Truly that is what I cannot caſily auſwer: He certainly gave 


Pro oh e gave Orders 
Hot be 
Ar. Aut. Con. Pleaſe to give my Lords an Account when the oak 


"4s march to Perib; and be as correct as you can. 
4 Fraf. The Times that they marched were different. 
ſit. Cen. Did they march in large Numbers ? 1 
2 H. Fre Te. They marched in very ſmall Numbers, not, I believe, above 
bir ime; 7 the Number that marched in all was but very ſmall. 
E. Gen. What Nag: $6.99 do you ſuppoſe might march? 


H. Hoſ When they 4 rotigeft at Perth, they were between Two 
Pleaſe to give an Account to my Lords, Whether my 


for their marching ; but I did not ſee either of theſe 


and Three Hundred at molt. 
Mr. l. Cen. | 
Lord L ovat was N by Lord Landen's s, or my Lord Preſident's 


Order? and 177 

H. Fraſ. The next Markings after the Converſation paſſed betjyeea the 

—_ Lovat and the Maſter, as I mentioned already, I left.Co/tle-Dnonrey. | 

v. Att, Gen. Were the Fraſer: then gone, or were they going to Pirth ? 

. Fraſ. I believe there were none of them gone at that time; but I 

cannot ſay that Be pos ae . their March was then reſol y d on. 
apo it: Gen. Do you remembe 


7 75 it * preciſely that * came 
from my Lord Preſident's to my Lor | 


Lovat 
do not pe e the preciſe Day. of the Month. 
1 A 1. About what T a6 ro the Moench was ijt? 
2 dare ſay it muſt be about the Beginning of December. 
tt. Gen. You ſay, That, you, went to Perth with the LT of 


LI 


1 
Lk of 
Tins 


Levat; pray who. was with yo u?. 
Lat, a laſter 5 I went to. Perth dy ourſelves aloe” 4 
Any 4 4 Ge. When, you came. There, Whew was the hte of the Ride 
Arg 
Fraſer. es it was in 2. land. 
a 25 21 w ſoon af for that. d id, OO come into banane 


N Fraf.. py Tuo or Three Week! at "moſt, * the Maſter nd 
J bad 99 6 0 Perab, there came an Account, that, the Rebel Army Bad 


t 
N Le e you any Onders from. the Pretender's Son about 


Mr. 9 
marching ? 
A. Fell. There were Irders given. y Mr. Murr, that the Rebel 
Fe rces ſhould bd png to Stirling, to join oſe ing * PRs. EG 
fe 1 Gen. 1 | Pi the, Frg/ers go thitber! ea N 
raf. ey did. 
ks Ge. 2 far did they go? 
Haß To Stirling. 


** 52 Gen. Was there any Meſſag fat to getu, or any Place 
4 by the Maſter of Lovat, relating to in ts Cw, or 


VS Yes, there was: It was ſent from Perth to Glaſgow. 
ae, tt * or what Purpoſe was.it ſeat? _ 
n order to procure Firelocks for the Fraſers. 
3 2 Cen. Did you, yourſelf g to Claſteu ? 
H. ref I did 
2 Alt. Gen. To whom did you apply there * 
"Fr raſ. To Mr. Fohn Murray. 

ddr Alt. Gen. Pleaſe to give an Account to my Lords what was, the 
15 of that Application of yours?? 

H. Fraſ. The Effect of it was, that an Order was ſent to Lord Jahn 
1 in the Name of one that called himſelf the French Ambaſſa- 
dor, that Lord Jobs Drummond ſhould deliver Arms for the Froſers out of 
the Arms that he had. in Charge, that were tha, 
as he hiniſelf ſaid. 


\ 4.37 


ſhore Time after this Coaverfation | 


ſr. Att. Gen,. Did my Lord Torn? know, or a 18875. of their march- | 


for them got to march ſotyetimes, and it was ſometimes given out, | 


and did not incline to abuſe them. 


King of _ $ Arms, 


while! 


k 


H. Fraf. | reed a6 Ove oc Lett Sump 1rd Laney 2h 


was at Glaſgow. 
Ar. Ait. Ger Had you any Orders or Letters from Lord EM 


wining to the ending any Men Northward ; I de not mean whils yu 
was at Glaſgow, but in $tratharrich, or any other Place? 


H. Fraſ. Before I went to Perth, there was a Letter detiveied. take. 
Mr. Ait. Gen. You Ay it was concerted to ſend a Detachment to . 
| verneſs, or that a Detachment of the Army ſhould 80 ne "Was was 


done in purſuance of that Reſolution ? hind) 
H. Fraſ. Nothing at all. 1 
Mr. Ait. Gen. You ſay, that you. received a Letter from my Lon 


Lovat at Stratharrick ; pray what were the Contents of it? 

H. Fraf. I did fay ſo: There was a Letter delivered to me: * 
not ſigned ; but it appeared to me to be the Hand- writing of Robert Fra- 
fer, who then acted as Secretary to my Lard Lowe! ; ak © DA nh None 
- ſubſcribed to it. CT 

Mr. Att. Gen. What was the Import of that Letter . 'L 

H. Fraſ. The Requeſt of the Letter was, That I ſhould have. gone to 
Perth, in order to have prevailed with the Gentlemen who comtnanded 
at that Place, to ſend a Number of Forces to Inuerneſ, in order to make 


N.. 


themſelves Maſters. of that Place, by diflodging my Lauden, and io 
reſcue my Lord Lovat. 1381 
Mr. tir: Gen, Was an done upon this ? EL 
H. Fraſ. Nothing : Tk to do it. | 
Mr. Alt. Gen: Before you went from Glaſgow, ky =" returned [nic 


Anſwer to the Meſſa had delivered there, did you 
ge you a cr re, 0 receive 
Tur from Mr. Marray the re, ar any Packet } and what 
it 
1 * Fraſ. Mr. Murray propoſed me to carry a Packet from cui to 
erth. | 
Ar. Att. Gen. Did he deliver you any Packet? 
H. Fraſ. I refuſed to take it; becauſe, I told him, that very . 
bly his Packet would require Diſpatch; and that I rid my-own Horles, 


Ar. Att. Gen. Did you, or did you not, receive the Packet? 5 | 
H. Fuſer. When he told me afterwards, That he had no other Perſon 
to carry it, and that it did not require Diſpatch, I accepted of the "6 

Mr. Att. Gen. Do you know what that Packet contained? b 

H. Fraſ. I came to know it afterwards. di ted hate 

Mr. An. Gen. And What were the Contents of it? a 

H. Fraſ. There was a ſeparate Letter, directed to the Maſter of Let 
only, with reſpect to the Army ; and there was a large Packet of Papers 
not directed to an any Perfon, but which, Mr. Murray told. a was it 
deliver to the Maſter of Levat. 


| Mr. Au. Gen. Do you know what that Letter, or Packet, did contin? 


kis I* 


— 


ener? 


3 


H. Fraſ. Upon my Return to Perth, as the Maſter of Louat happenel üpon th 
not to be 00 at that time, another Gentleman * I took the n o Leda 
to open the large Packet. Wy turn, an; 

Mr. Att. Gen. What did you find in ie? 72 | ders fo 

H. Fraſ. There was in it a Commiſſion of Licutenaze-General to of the E 

Lord Lover, that is, in my Lord Levat's Name; and it was e H. N. 
1; the Name of James the VIIIth. times not 

Mr. Att. Grn. What was there in it elſe? m to 1 

| H. Fraſ. There was another Commiſſion in it, to my Lord 4 105 1 Lord 7 
Lieutenant of ſome Northern County, granted in the ſame Manner. wy Lord 

Mr. Att. Gen. Did that appear to be figned and ſealed by the Pre only a oe; 

tender? — H. Fraſ. It had a 1 and Superſeription, and a Seil. fort of 5 
| Mr. An. Gen. 2 there any thing elſe contained in that Packet! Led B 

A , There was another Commiſſion to a Gentleman of the For te the 

of Fraſer W3ũ 
Mr. Att. Cen. What did that Commiſſion import to be ? e. £ 
H. Fra 5 It was a Colonel's Commiſſion. | Lord 7 
Gen. Do you recolle& to whom it was made ? Which J b 

K. Fra The Gentleman was named Fraſer : One who was called Lord 9 
Izverlacky, and a Gentleman of that Name was then acting in that C dat che C 
pacity among the Frofers. ord Ta 

Mr. Att. Gen. Did that Commiſſion appear, upon the Face of it, tobe vi this put 
fgued 3 and ſealed? and by whom ? my gr 

Fra/. Yes, it was ligned ad ſealed in the ſame Mader as th Bra 
ate Commiſſions were, | have he: 
a. Auumſ. lan, 


Ar. Ait. Gm. Was the large Cover addteſſed to any ody? 


ee. 


. Fraſ. here was a 


tter under the Hand of the Pretender's Son. 
31 "tr. © Gai. To whom Was that Greed ?; Oh oh, 


: F. Fraf It was directed to my Lord Leds. ar * 1 1 N . ln a i 
. 


Ar. Hit. Gen. Was there any other Paper there? 
A Fra. Les; there was a Letter from Mr. troy, Came run of 
biel, and Mur Pherjirr of Clamf re 
Mr. Att. Gen. To whom was that Letter directed? 

H Fraſt: That Letter had no Direction, or Cover z it was in the large 

er. 5 ; : ITED Ke WT 4 98 

0 ies Gere Were thoſe all that were in the large Cover? 
_ 1122. Fraf. All that T remember... eo 


7 


=. 


Hf NG 0 4 e | 
* Mr. Hit. Gen. What was the Reaſon of that! ie 4. | 
H. Fraſ. The Reaſon given me by Mr. Murray was, Phat it was in- 
tended for my Lord Levat; but « 
not uſcertain by what Title to write it. 
. Mr. Mit. Gen. What was the doubted Title? 


14 


Ar. Ait. Gen. Duke of what? e 
M N Dake of Fyaſer, r- g A Fraſer, I believe '- 
Mr. Ait. Gen. Does not my Lord Levat's Houſe go by Two Names? 


- 1:8 Fraf. "Yes, by the Name of Caftle-Downey and Beaufort. 


My. Att. Gen. Do you know, whether that Letter, that was ſigned by 
„ Lethiel, and Mr. Murray, was referred to in the 


Cui Mat Pherſon, 
Letter that was ſent by the Pretender's Son ? 
' £1 — I don't know that it was. 

Mr. Att. Gen. Do you recolle& the Subſtance of the Letter from the 
Pretender's Son to my Lord Lovar ? 1 f 
H. Fraf. © T he Subſtance of the Letter, as far as I can recollect, was 
xequeſtin ay Lord Lovat to come and join with him in Perſon. 

"Mr. YA en. My Lords, Theſe are all the Queſtions we have to aſk 
of this Witnels, : 8 0 | 5 

Lori High Steward. My Lord TLevat, The Gentlemen of the Houſe of 
Commons have done with this Witneſs: Would your Lordihip aſk him 


5 5 1 | | N 
Lord Levat. My Lords, I have told your Lordſhips already, that I 
am ſo ill that I am not able to ſpeak, or to get up, or fit down ; and 
thetefore hope your Lordſhips will indulge me to retire a little, and 
refreſh myſelf, - - NESS 108 
Leer High Steward. My Lords, my Lord Lovat deſires Leave to with- 
draw for a little while, a | 
Tord. Ay, ay Fe LE ITY 
pam which Lord Lovat withdrew for a little while : Aud being returned, 
Lord Lovat. I defire, that your Lordſhips will indulge me in per- 
mo op nog to read the Queſtions I would alk. | 
ords. Ay, ay. | | 63 Yn] 
Lord Lon Was not you taken Priſoner by the King's Forces, after 
the Battle of Cullodin f——H. Frdſc I Was. | 
Lord Lovat: Have you not been in Cuſtody ever ſince ? and ate not you 
ſo no f H. Fraſ. I have been, and lam, * 
Lord Lovat. Have you as yet obtained any Pardon ? 
H. Fra. I know of none. E | | 
Lord L:wats Are you in Expectation of a Pardon from what you ſhall 
depoſe againſt me ? | 1 een e 
H. Fraſ. I will anſwer that Queſtion very readily. I do not expect 


. 


* — — 


Puniſhment will be inflicted; but I aſſure your Lordſhip, it is no Con- pe 3 | | 
| ae | | H. Fraſ. At Fort Auguſins I was paſt all Hopes of Recovery, and at 


dition of Paction made with me. | 
Lord Lovat. Have you ever had any Offer made to uo of 2 Pardon, 
bpon this or any other Condition? and what was that Condition? 
H. Fraſ. I have had no Offers made to me of 'a Pardon, upon any 
F 99348 0) 19967 HO es hr I VO 
Lord Talbot. My Lords, I have taken a partieular Account of the 
Evidetice of this Witneſs; Which I beg Leave to repeat to your Lord- 
ſhips, in the Preſence of the” Witneſs, that) in caſe 1 „ any 
Part, he may correct it, I having been already accuſed of Unfairneſs, 
in the Manner of ſtating my Queſtions. My Lords, The Witneſs fays, 
that the Men marched before the Maſter of Livat went from Cafle- 
Downey : That he and the Maſter of Lovat followed the Men; and en- 
deavoured to prevail upon them to return; but that Bariſdale prevailed 
dpon them to advance, contrary to the Deſire and Advice of the Maſter 
of Livat : That my Lord Lovat afterwards wrote à Letter to them to re- 
turn, and that they did return: That my Lord Lovit certainly gave Or- 
lers ſometimes, that they ſhould not march. Am I right in © this State 
of the Evidence ? R F444) 
H. Fraf. Yes; my Lord Lovat certainly gave Orders for them ſome- 
times not to march; and, I believe, he gave Orders, at other times, for 
them to march. —.— e . 
Lord Talbot. My Lords, he fays, That he believes that, at other times, 
my Lord Lyvat ordered them to march: But, my Lords, this might be 
only a general Report, without any Foundation, as it might be the Re- 
port of Barifdale, in order to prevail on them to march. 


Lad High Steward. My Lords, The noble Lord is in the right, to 


[ 


| 


Mee Ld for: Highs Freaſon- - N . 
as ene auh thing elk in che Packet?) . Lord Te, Have you been eramined by any 
AH. Fa. 


| 


| i(-p02 1 
bo y relating to this 
Trial, ſince you was a Priſoner, before you cameto this Place? 
Lord Talbots My Lanta I will beg Leave to aſk him, Whether the 

; 


Confeſficns he made upon that Examination, or the Anſwers he gave there, 
proceeded from the Hope of x Pardon'? h un 


H. Fraſ. I cannot ſay that I wouldhave done it; had 1 been convinced 


| that I ſhould meet with no Mercy; though, at the ſame Time, I had no 


43 * 


not be directed, becauſe he could 


Aſſurance given me of Mercy; neither had IL any Promiſe of Pardon. 
Lord Talhet. Do you believe, chat your Pardon may depend uponethe 
Conſiſteney of the Evidence" 70h ſhall give here, with What you have ſaid 


upon thoſe former Examinations? | TOY: +a ION. | 
Duke of Bedford. My Lords, I do not think that is'a proper Queſtion 


to be aſked of any Witneſs ; and, if it is inſiſted upon to be aſkedy 1'ſhall 
beg your Lordſhips may adjourn to the Chamber of Parliament, to deter- 
mine that Queſtion : And ! will there give my Reaſons againſt it. 
Lord Talbot: My Lords, I have no Partiality for the noble Lord at the 
| Barz but what 1 have ſaid proceeded from a Principle of Humanity, a 


Principle of Honour, and a 7 an of Juſtice. 


L. H. S. You have ſpoke of different Orders that were given at diffe- 


| ö | rent Fimes: Sometimes my Lord Lovat ordered the Men to march, and, 


at other Times; not to march. Do you know, of your own Knowledge 
| of any of thefe Orders * given? Ven e eee BOL, ** : 
q H. Fraſ. I have already ſaid, that 1 ſaw an Order under his Hand, for 
— 1 of ſeven Companies of Men, from Urquhart, whither they 
ad matched, © © . e 4 Ne; 3D bu 


Ii. H. S. Whither were they to return? e 
H. Fraſer. To their own Houſes, | e 
L. H. S. When was that Order given ? | . 4 
H. Fraf. In the Month of November, 4 n d en 

L. H. S. What Orders did you ever ſee, or hear, from my Lord Lovat; 
for the Men to march ? V en 

era h 1 never ſaw any Order of my Lord TLovat for the Men to 
march, Weinen n. ig BS 


L. H. S. Then why did you ſpeak of thoſe Order? 
H. Fraſ. I have given my Reaſon for that, That I heard ſuch Orders 
talked of; but that I heard them given, I never did ſay, and never will. 
Lord Orford. When my Lord Levat declared himſelf diſſatisſied with 
the Conduct of his Clan, was it for their being too forward, or too back- 
watd, in going into Rebellion? oath on, IIS 
H. Fraſer. 1 have ſaid already; That I have heard him diſſatisfied for 
their too great Backwardneſs, * _ $4 5 
Mr. Att. Gen. My Lords, In conſequence of ſome Queſtions that have 
been aſked, I Leave to know of this Witneſs, Whether what he has 
ſaid in Evidence before your Lordfhips, notwithſtanding his having faid 
it under the Circumſtances of his being now 4 Priſoner, is; or is not true? 
H. Fraſ. I ſay, that what have ſaid, is literally Fact. L4 
Mr. Att. Gen. Thenl 


ſuppoſing he had been called on to be a Witneſs, and had not been a Pri- 


ſoner, but had been, by Virtue of your Lordſhips Summons, obliged to 
come before you, to give Evidence upon this Trial, would he have given 
any other Evidence than what he hath given before your Lordſhips? | 

H. Fraſ. If I would give Evidence in any Cale, it ſhould be the 
Truth; and, if the Truth were ſuch as { did not chooſe to diſcloſe, I 
would declare poſitively, that I would give no Evidence ar all. | 
Mr. Att. Gen. Was not you in ſo dangerous a Condition, in point of 
—_— when you were at Fort Angu/tui, that your Life was not ex- 


Inverneſs. er | 12 r $ 
Mr. Att. Gen; During that Time, did not you give, in Subſtance, the 
ſame Account of theſe Tranſactions as you have given now? . 
H. Fraſ. There were Queſtions aſked me then; and the Anſwers I gave 


to them were the real Truth: Matters were not then ſo fully explicated as 


they have been ſince ; ſb that thoſe Declarations were not ſo complete as 
the Account I have given now : But the Anſwers that I made there, were 
{till che real genuine Truth, as to thoſe Queſtions that I was aſked ; and 


ſo is the Account I have now given. 


Mr. Att. Gen. I beg he may inform your Lordſhips, if, ſo far as his 
Examination then went, it was not the ſame as his Examination is now ? 
H. Fraſ. So far as the Examination was then extended; it was the ſame 
as now: Truth is always the ſame it will never vary from itſelf. 
Mr. An. Gen. Did you not then expect to die 


H. Fraſ. I expected not to live, ſure enough. 


per, that you expected not to live? n en e 
H. Fraſ. It was from my Wounds, and the Ailments that I laboured 
under. f 9 . 9 q | 
Mr. Ait. Gen. My Lords, We habe done with this Witneſs, 
A Lord. I beg this Witneſs may inform your Lordſhips, If the Packet 
which he carried from Mr: Murray, containing the Papers that he has 


| e 
Ar. An. Gen. Was it from the Condition you were in by your Diſtem- 


mentioned, was ever delivered! and to whom ? | ; 
1 — That Packet was never delivered to my Lord Lovat. 


A Lord. I beg he may inform your Lordſhips, to whom that Packet 


tate the Evidence to the Witneſs, in order to introduce Queſtions, by | was delivered? 


my - Explanation; but to obſerve upon that Evidence -now, is not | 
regular, en CR | | 
Lord Talbot. My Lords, Aff that I mean is to come at the Truth; 
Which I cannot do from my owt Knowledge. ms 6 
Lord Talbot. You have ſaid, that you have heard my * Lovat ſay, 
that the Conduct of his Clan might coſt him his Life. H. Fraſ. I did. 
Lord Talbot. Now, my Lords, the Queſtion I would afk him, from 


H. Fraſ. When I came to Perth; a Gentleman, who then committed 


| among the Fraſers, and I, opened the Packet, to fee what it contained; 
and, while I was intending to ſhut it up again, and to forward. it to the 


Maſter of Lovat, the Maſter himſelf came into the Room 5 and I told him 
the Freedom we had uſed with thoſe Letters and Packets: He ſeid, that 


we might always uſe that Freedom, and were welcome. All thoſe Papers 


which I have mentioned to have been contained in that Packet, were then 


il this put together, is, Whether he did underſtand — theſe Expreſſions 
A my Lord Levat, that he diſapproved of the Cond of bis Clan? 
H. Fraſ. That my Lotd Leet upp ved to me in private, and that 
have heard him diſapprove, and condemn in publick, the Conduct of 
bit Clan, is Truth: That I affirm before Almighty God. 
4 * 


CS. — 


| lying upon the Table where we ſtayed 1 1 told the Maſter, in general, 


what they were; and he threw them from him; and there they continued 


to lie till I went from Perth to Stirling: And, as that March was made a 


little precipitately, thoſe Papers, and every Thing elſe that belonged to 
me, that were in the Room, were thrown into my Cloak-Bag, and they 
| and 
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their too great Forwardneſs, and I have likewiſe heard him' diflatisficd far | 


beg he may inform your Lordſhips, Whether, - 
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(57% 
and my Cloak Cloak-Bay continued in my Poſſeflion till ſome Tex, 
the Battle of Callan. when 1 lod them in Hou at — neſs 
went myſelf to the F ield of Battle. 71 es 5 
{Then the. Witneſs, by the Direftion "of the Lond, High Barr. withdrew. 

Sir William Yonge. "My Lords, Tbe next Gentleman we ENS 
call, is Lieutenant Alexander Campbell. 

+ Lieutenant Campbell 1 inte Garde. 

/ Bi N 2 My Lord Louat, Have you. _y Objedion « to . 


el being a Witneſs? \ 
Lord Lovat. 1 don't know him: I never heard 5 bin. 


Alexander Campbell ſworn. 


"We 4 
A $7 


- 


is Wiesel, _—_ 


Sir W.1 Yo My Lords, We beg Leave to aſk thi 
2 2 2 ine | the Year 1745, FE went to cli Dung? * 
ir Me Fn 6. 7 5 what Time was A that you went? 
125 remember R It was ſome Time in Oe. 

EL 25 Upon what Aceount did you go there? 

. 1 — — ſome Cattle that were carried off from ſome Peo- 
the 2 Shire of Roſs. 
"gp Yonge. By . were Weſe Cattle carried br? 

A. O ſome of my Lord Lovat's People : ! don't know whether 
it was 2 by bis 35 nap or not. Caftle-Da 4 A 
Sir , YT: en came near Ca ow 

nr 2D Men , Camp. Yes, I did. 5 you any 


NN 
| "Str I. Yonge. How was you received by thoſe armed Men! with Ac- 
clamations ? or in what Manner? and how many were there of them? 
J. Camp. I cannot condeſcend upon the Number of Men. 
Sir W. Yonge, How Ty you received by them? with Acclamations ?' 
or how, owed . Camp. Yes. * 
1 I. Yinge. How was you received? in what Manner? 
A. Camp, They were all out with their Arms ; ſome of the Mac ust 
Deſerters that eule from Inverneſs. 
Sir W. Yonge. How: were you receivet there by thoſe Men ? in what 
Manner ?---. Cal. Some of them took off their Bennets. 
vir . Tor age. ere there any Shouts, or Huzzas, made uſe of? 


C ſome of them did. 
575 Yonge. . I can't tell. 


i 


"Upon what Account -A. Camp. 
ir V. Yonge. Did not they ſay any Thing to you of the Reaſon of it! 
. Camp. No; they ſpoke nothing to me. 
Sir W. ew No, e e my Lord Levat, ut Cofle- 
Depp — — did not. 
Sir W Doge. as you at Cefle- Driuney with him ?--- A. Camp. Yes, 
Sir W. Yonge Mr you any Converſation with wy Good er chere ? 


* 0 
2 Convetfurion: had you with him Y 


Bir W. Fate What | 
A. Camp. I told him, 1 came to require the Cattle; and he told me, 
his Order, but his Son's. | 


the Cattle were not brought there 7 
Sir V. Yonge. My Lords, The Witneſs had better go on with the reſt 


of the Converſation : I know he can, * 3 aſked EE 
Queſtions ; for I would not lead him. 

A. Camp. I * not remember what paſſed. - 

Lord Talbet. Lords; 1 muft take” 1 to your Lordſhips, | that I 
think it is a very "ola Expreffion to make uſe of to a Wirneſs, That he had 
better anſwer the Queſtivas) for 1 know he can Ir is a kind of threaten- 
ing the Witneſs, 

ir W. Yonge, My Lords, I ſtand here as 'a 8 on this Trial, 
for the Commons of Great -Britain; and I hope I ſay nothing that is 2 
ſenſive to your Lordſhips; and that the Manner in which I aſked the Wit- 
neſs the Queſtion, ſhewed that it . from a Fairneſs in ſtating of 
it. My Lords, I think, as a Manager, I ought to know what a Witneſs 
can ſay ; and the whole Tendene 2 — I ſaid, was adviſing the 
Witneſs, without giving your: ips unneceſſary Froeblez: to tell all 
he knew, fairly and impartially, without my being obliged: to put any 
leading Queſtions to him: And I ders 1 | have: your Lordihips Li- 


be to go On. 

TD Hs H. $. My Lords, Every body know, way it ĩs the renkent Courke 
and Uſage of Parliament, that, when à Committee of Managers is ap- 
pointed by the Houſe of Commons, upon an Impeachment; it is their Duty | 
to exam ine, and they always do examine the Witnefles beforehand : And | 


the ſame Method is uſed by Profecutors for the Crown, upon Indict- 
ments. If this was not done, it would be impoſſible to know, whether a 


8 
- 
| 


1 


N e 208. H. 904%) 
2 * Arte? . ar | . Lotd Lover and bim = ot 


145 1 +.) Y 
A. mp. As 1 did net wee, 0 
hot remember what paſſed upon that Oecaſion. Is 


+ called here's 1 


Sir . Yonge, Did ni Bord Lruut rſuade to the Ribeh 
0 not de, Nan — © He did nor. 2 Ne Join NA oo 
Sir 9 Tag: Did be fa ent daes yeu todd =-2; —- bes bins 4 
| V. C E N * Doch "YR 
; 2 "Ki Or his Son 2 we. 
. o. 4 7 * ee 4 
Sir . Nit. y Lands, ite. mother it be proper: 
| have you never faid "> tg 


F A. Ca e enn 
Mr. Mal. My Lotds, I beg Leave” to aſl him, Whether any Diſcourt 
| paſſed between my Lord Leuat and him De n wage 


A. Camp. Yes. | 
Mr. Noel. Pray tell my Lords what that uus ß 


A. Camp. He ſaid, His Son- was engaged in 2 2 5 not 
and that he was av loyal Perſon. A 7 ns —— 
Mr. Noel. My Lords, We have done with this Witnefs.. ud 


BI = on —— ay 
overt. No; have vo Queſtions, m Lord, to 
I never ſaw him before in my Life. , 


[Then the mel, by Dironion of the Lord Hig h N with | 
Mr. My Lords, Then Witneſs we dal is 
Fraſer, 1 — reunite pt On od 

Peter Fraſet was called into ae GN 


Lord Lovat. My Lords, I have 0 5 nan Objection to this Wick 
es. e ne 


aſk him that Quetion? On, mol 


He is my Tenant in all that he 
L. H. $. Would your Lord 
you prove it upon him by Witnef | 

Lord Lovat. 1 humbly think he vil not deny it. If be does, 11 hoy 
. Witneſſes to prove it. 

Mr. At. Gen. My Lords, I beg the noble Lord at the Bar 
what he means by ſaying, If he denies it, that he has Witneſſes q to prove 


| JL DOIN INTER IF * 


4 it; for, if the noble Lord puts it to the Oath of the Witneſs, and he ri 
| denies it, then he cannot, without the Conſent of the err eas open! 
Witneſs to prove it. a} vas Pb 
L. H. S. My Lords, The Rite is, That, upom un made ale 
the Competency of a Witneſs, the Party objecting may either put it to th Lord. 
Oath of the Witneſs produced, or call Witneſſes to prove it. If he p ts. 
it to the Oath of the Witneſs produced, then he is concluded as to the Me. 
Point of Competency, by the Anſwer he gives to it, unleſs the other Side *P. # 
conſents to wave that. My Lord Levat, Do you chooſe te put this 4 Mr. 


Oath of Peter Fraſer, or to "= a Witneſs to prove it? 

Lord Talbot. My Lords, I'defire to know, if this Witneſs ſhould 
it, whether A Lord Lovet may not give Evidence of this _ bin 
his Tenant, when he comes upon his — | 
L. H. S. Gentlemen of the Houſe of Commons, You 1. 00 
noble Lord ſays ; what do you fay to it? £4 V: ara on 

Mr. At. Gen. My Lords, To be ſure my Lord Lovet may give ſvch 
uo by way of Objection to the Credit of as Witneſs $ but woe 

tency. } Ing v1 
3 H. S. My Lord Lovat, Do you chooks now to put this Queſt 
the Oath of the ” Witneſs himſelf, or to call a Witneſs ts prove * \ 5 


P. 


* 


Lord Lovar. I will put it to his own Oath. 05 
Then the Witneſs was fworn « Voie Dire. 5 
Lord Lovat. My Lords, I 2 — Whether or or 
fleſles are not my Lands? 100 


FF Ves; they are: I poſſeſs them in virtue of my Nephem 
* who hold a Tack under my Lord Zovar. N. 
H. S. How do you hold them in virtue of your Nephews ? lit 


their Manager, or Tutor? 

A Lord. Lords, I will b bey Leave 6 to aſk a Queſtion to explain tha 
which is, Whether or no the Witneſs pays the * . 2 6s TP 10 
my Lord Lovat's Chamberlain or Steward 4 
Lond; : 950 P Re R i 

pay any Part of that Rent in own Ri 
P. Fraſ. No; 1 — — 1 — pay it in virtue bear Nephew, ® 
taking Care of them. i 
Mr. At. Gen. My Lords, The Queſtion, which the noble, the 


W e 


Witneſs could ſpeak materially to the Facts in Queſtion, or not. 
Lord Talbot. My Lords, Though they are Managers, I am a Judge. 1 
have as high a Veneratiom for the Repreſentatives of this Kingdom, as 
any Man in the World; I ſat ſome Time among them myſelf: But Iam 
fure, my Lords, the Repreſentatives of England do not deſire a Language 
may be uſed to a Witneſs, that may ſeem threatening. And, my Lords, 
I took the Expreſſion uſed by the Manager in this Light. The Expreſſion 
was, That he had better ſpeak; which, I apprehend, was as much as to 
ſay, That, if he hoped for Mercy, he muſt tell it. My Lords, I defire 
a fair — chat I may form a true * e My Honour de- 


pends upon it. 

L. H. S. M Lords, I'defice this may deifocdoon.->- Ie is my Duty to 
acquaint your Lordſhips, that it is irregular, and con to all Rules of 
Proceeding. The Honourable Manager explained his Words in a very 


roper and candid Manner, that he theught it was — in him to aſk the 
Witneſs general Queſtions, to declare what he knew of the Fact, than 
any particular Quettions,” Wann might tend to lead him; and Be was in 


the right. 
Mr. At. Gen. My dan s, in order to clear up this Matter, Ib puns | 
to aſk the Witneſs, Whether he is now a-Priſoner 7A. Camp. 


Mr. At. Gen. Was you evera Priſoner ? 

A. Camp. Yes; I was a; Priſoner with the Rebels. 

Atr. At. Gen. Had you then the King's Commiſion? . 

A. C:.mp. Yes; when | was a Priſoner. 

Ar. At. Gen. Was you engaged in the King's Behalf againſt the Re- 
bels, when you was taken? -H. Camp. Yes. 

Sir . Yonge. Your Lordſhips now ſee, That the Witneſs is no Pri- 
ſoner, nor under any Terror or Apptehenſion, but has now the King's 


ti, 


Bar has now put to the Witneſs, is that which I intended to have put do 
him; which is, Whether he holds any Lands in his own Right, or only 
' as Tutor? He has told your Lordſhips, That he holds 00 in hit on 


Ri ht, but only as Tutor to his Nephews. 
r. Lyttelton. My Lords, We pray the Witneſs may be ſworn fats 


"Dub 


Peter Fraſer ſworn in 0 Mats LH'S 
Lord Levat. My Lords, I beg to alk him, Whether he * not {kat Men rende: 
« Tock of Land wickin the Lordſhip of Lovat, of Aird, or Stratharrid? 8 Þ. Bal 
Mr. Ziels. L beg this Witneſs may inform your Lotddhips, Words In,, 1, >, 
r. Lyttelton this Witneſs may inform you ips, ben h 
in the Vear Fon in tn wars Hoke x Ci Dean _ 2 
P. Fraſ. Ves; I was. 6 M. 
Mr. Lyttel. And whether he remembers to have ſeen any of my Lon « Legg 


Lovat's Men rendezvous there about that Time ?--- P. Fraſ. Yes; 14 
Mr. Lyttel. Did you fee any ef the Officers that headed thoſe Men go0 
my Lord Lovat's Houſe, and 3 with Wn 4 there? 

P. Fraſ. Ves; I did. | 
Mr. Lyttel. Who did vou ſee cherte? 

P. Fraſ. Simon Fraſer of Mac Leod. 

Mr. Lyttel. Did he talk to my Lord Live RA the OR. or ii 
any Orders from him? 

P. Fraſ. I never heard him fy any. Thing; only that my i Ln 
deſired him to go to their Colo at is all I heard. * 
Mr. Lyttel. Who did he call their Colonel? 

P. Fraſ. His Son, the Maſter of Lover. 
Mr. Lyttel. How came he to be their Colonel ? Had not the Lord 
the abſolate Power over his Clan ? 


4 Te, 


\ 1 


7 


Commiſfion in his Pocket ; and therefore I beg Leave to aſk him, What 


P. Fraſ. Ves; he had, 
Mr. Lytte 


T3207 ; | * 18¹ e * nal Want” .3L 2 
(995) i 78810 FI ca: E rem. de" I ( 76%) 
W . 5 \ 2. ny 
; Lyttelten. Do you that the aſter, 1 Jan e Mr, Murray of Bray un 
| 2 have carried the Farb into r af dis Father Rad be Sf rqu ee . exe, af % * pots 
een 25 E ee OE r — R bit) did Ten etz Fim? anger 
fer NN 4 he could not not 2 Jem e . 18 Ty * 
0 1 Lit. Had the Maſter of 8 any Manger of Fendt For what Space of, Time did you ſerve of From what 
_ raiſe the Men himſelf ? Or did he, at bis ow | His La 4 N N . 
— obs Men when they went into We 4 Fer ub. From Michaela. till the Niath "of June laſt. 88 
eee be bad yo obey of bis 15 3 — Mtn e. Rabel Army 
as: 1 
* n N | der FL attle of Culloden ? ”y gin amy 
Pur Sh 7 ub. Tes. 1.1ũ . | 
| N yg wt ly I know 2 if 2 When Was that Ne 1 
1 — oe 2 1/dale Tg 825 On the 10th of M la 
upon Grou Seel . Len. * ee ee r. 1 Who were the Perfons that met on that Ocean“ ; 
' 1 were they to 47 your” a 3 J. Farqub. Mr. Murray'of Nrungbibn, Lochiel, Young 8 Ca. 
wn pi 6 overave the E. 8 . 4 bevy 5 oma  Dungalton,, Doctor on; and ſeveral others that 1 did not 
1 . 1 ariel know, and my Lord Lovat ; They Bok c che Iſland of Mortlaig. 
P. 2 5 Ts 1 in en. FO. Pe ap 1 1 1. * , 1. * Fn! are 3 hear « 0 wank Frenc * Joy Haring landed, any Mo- 
n Arms for . or reten 3 3 
— 1 _ any 712 them tile 1 in E wy wh tes Zin 1. J. Farguh. | 5 
1 
} e at] Mr, zar; Us what We 47 ld pou wird they linked that Money ?. 
1 . Furgub. "What the 4thof 


2 


DO of a07 bady's givi the Men an 7 
1 Pa Ys: NM 120 = FI =o a+ 
Mr. Lyt. Lo whoſe Lens To Hare s Men?. 


E= Ne: 


N 


Mr. Lyr. Rr 


P. Frof- 5 
152 No doubt of it. 
LEE Did he wear any Mark of DiſtinQion to ſhew it? 
25 32175 He wore a white 9 2 

Do you-remember any Part of the Converſation between Ba- 
rj 2 and my Lord. concerning my Lord's declaring; 


for the Pretender ? 
2 roſe Lremember one Day, that Mac Lend laid, That all 
would be well, if my m 


Alexander 
Lord Lovat 9 pull off the Maſk : Upon hich 

Lord Lovat, by — of Reply, pulled off his Aa. e Ther it is 
ius F BP 

Me. Lyr. What did that Canverſation Elan to? 

raf. I heard no more of it. 1 

Mr. Le. What were they talking about ? | 

P. Fruſ. 1 only heard, that he Lad, All would be well, it my Lord 
Lyat would pull off the 

Mr. Lyt, at did that Converſation mean? What meant, All would. 
be well ZF. Fraſ. I can't tell. 

Mr. Lyt. 2 did my Lord Levat mean by aulling off bis Hat ? F 
P. Þr that the ak way. Lhay ai would be well, 17 Lord 
would pu} oF the de Malk Upon which my Lord Lovat pulled of Ns 
Hat, and aid, Here it is then. $a, ray 
Mr. Tyr. Did he throw his Hat dow? 
P. Fraf.. I did not ſec that, 

Mr. Lyt. Did my Lord Lovat offer you to be an og 43 

P. Fraſ. No; he never did. . 

Mr. 17, My Lords, We have done with this Witneſs.” 
Te 2 . My Lord Lovat, Would you aſk this Witneſs any Queſtions ? 


> F283 1343 Se Ee £43432 . x Be TS 


iy 
ands Lord L vat. Was qu examined at [nvyerne Rs La and 
:; WM vt vite the Perſons you ſaw there? 4 
. F. Froſ. I was examined at Inverneſs before one bane: He was a | 
bDepute. And I was examined before my Lord Leuden. 
it a rd L "Fo Was you examined upon Oath ? 
2. F. Fraf: n 422 ſummoned, and ſtrictly deponed. 
bt: Lord E. 5. bps O ?---P. Fraſ. Upon Oath. 
5% Lord Lov Who were the Perſons you ſaw at Inverneſs, may a you wes 
i Þ ANR We were examined but one by one: As ſoon as one was ex- 
„ ned, * was called; and no other Perſon heard what the. 8 
„n {MW nications were. 
„Lord Leuat. Who were preſent at the Examinations ? 
t P. Fro 2 Lord London, Kilravsch, and a Clerk. 
1 BY Lord At what Time was you examined at [nverne - 
only F. Fro. 1 gon t remember the Day of the Month, in 
o Nays Lovat. What Month wo * Endof 7 
10 It was in Junuary; the latter of January. 
nel. 4 „ Ja of ona laſt ? 


. 2 Ves, in January laſt. 
J. H. % You 55 you were at 
HD rendezvous there: In what 


Mont was in 17455 and ſaw all the 
nth was that ? 


F. Fraſ. In November. 
ether, Ten the Priſoner begged Leave to withdraw a little : Which was granted ; 
97 * and bs ſoon after returned to the Bar again. 


Mr. Legge. The next Witneſs we ſhall call is John Fargubar. 
Ai the Priſener's Regurſt, be was ſworn 2 a Voire Dire, 


Lord Lovat. Are you Tenant to me? ＋ hn bar. No. 
Lord Lovat. What is your Name -F. nes Faber Farquhar. 


Lord Lovat. What Employment are you of ? 
J. Farquhar, I was Servant to Mr. Murray. 


ohn Farquhar fern in Chief. 8 
Mr. Lerge. My 12 We propoſe to examine this Witneſs to the 


Vol. IX. 


bps taken by my Lord bea ſubſequent to the Battle of Culladun in o- 
7 to revive 2 12 e retender s Cauſe i in Scotland. [ed Cf 


; 


—_—_—— 
—_— ü ——Ufkũ¾T eta 


| 


1 


. Large ned 12 you War was the SubjeR- Matter of the Mei- 


175 argub. n Node T 00 HEN A Second Gathering of the Rebel r. 
Legge. Did (<ul hear fog oe and what Orders given to any, body, rnd” 


to whom, uppn that Oęcaſion _ 

8 h Or Men to be d 

8 gie D 8 * 1 ner 
r. Legge, Who were ** Perſons that gave thoſe Order? 
n There mow Lechiel, and the ſen 2 other Perſons that wre 

pt t. at the Mee & 

Mr, How did CLAY Lovat beliars © at Oc on f het; 

io Erin on that Head ? 0 Bade Las 


preſs A 

J. Fargub. He was preſent during all the Time 15 £19 th 

0 bu ge Did he iay any thing about the Number of Men en " 60 
ra 


„A. 
I J. Fargub. The next Morning, when the Parties were ng. = 
d 


Lord Leuat ſaid, They had no need to fear; and he . 
Fling Eight or Ten thouſand Men preſently. 


Some Lords deſired the laſt:Anſwer to be repeated; Which was bc- 


| ys done by the Witneſs, as follows: 


1 


ub. The next Morning, when the Parties. were going away, Lord 
Lovat ſaid, that there was no Need to fear; for that he did not doubt to 
| [raiſe Eight or Ten thouſand Men vigor ; and that thoſe, with the 
Highland Men, would be able to fight the Elector of Hanever's Troops. 
He ſaid this to Lochiel's Officers : When they embraced each other. 
Mr. Legge. Had A e Lovat any of his own Clan there ? 
. Farquh. Yes: He had ſome of them to wait IRE 

. Legge. Were they armed? - 
+ Farquh. Yes, with Swords, Dirks, and Piſtols... | 

r. _ Did they wear any Mark of DiſtiaRien in their Hats? 
ruh. __ of them had-Sprigs of: Vew, and ſuch-like Things, 


in 4 ats; 5 which they were known to be of that Party. | 
Mr. Legge. Did you hear my Lord: Lovat expreſs.any Wiſhes that be 
had joined their Army ? 


you u hear my 


+ © „ 
"EF 


F. Farguh:. He ſaid, He wiſhed to Ged he had joined-the Prince, a as he 
called him, at firſt when he came over, 
Mr. Legge. While you was thete, did you hens the Pretender $ Health 
drank ? J. Fargub. Ves. ; 
Mr. Legge. By what Stile or Title 7 | 
Fargub. By the Title of Prince Charles, to the Young One. 
r. Legge. And what Title did they give to the Old One ? 
7 l The Title of James the Eighth. 
r. Legge. Who were the Perſons that drank it? Did 
Lord Lovat drink it ?---F. Fargub. Yes. 
Mr. Legge. Pray how long did this Council laſt ?. . 
1 Fargub. From Night till nent W 1 was 6 there from Two 
Clock till Ten in the Morning: 
Mr. Legge. Lou mention the — Money” 5 wing landed on the. 4th 
of May; do you know any ew; row nh e of "wp eh of a 
Meney J. Farqub. Ves. 
Mr. Legge. To whom was it Hen), 
7 Farguh. To the Officers F the Rebel Armin. J 
r. Legge. For what Purpoſe was it given them vs 
N For a Second Gathering of the Men. 
r. Legge. Do you know what was the general Reſolutian Rh That 
came to? or what was their Determination? 
J. Fargub. That they would aſſemble a Body of the ſeveral Clans ta 
march South, ſo far as 1 could conjecture. 
Mr. Legge. Why do you conjecture that ? 
J Fargub. | heard it. 
r. Legge. Did you hear of any Expectation of further Aſſiſtance from 
France ?----F. Farquh. Yes 
Mr. Legge. What Number of Men did 
F. — I did not hear any particular 
expected a Reinforcement every Day: 
Mr. Legge, Where was the Rendezvous to have been? 
7 2 At Glenmany. 
r. Legge. Did they meet there *. Rerqub, Yes; frveral of them, 
Mr. Legge. What do you think prevented the reſt of them from meet- 


ing there ?----F. Fargub. The King's Troops. 
r. Legge. 15 Lords, We — witk this Witneſs. 


_ expect? 
umber mentioned; but 1 we 


# 


L. H. S. My Lord Zevar, Will you'sſk this Witneſs any Queſtions ? 
Lord Levar. Was you taken Pri r by the Line Forces ? | 
7. 9 ih Ne. | 


Lord Lovat. 
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e remembers e Re” 5 ; . MES 37 we rg 
tuart. Tes. 4 ; Stuart. I. it was in 1786. 45 wear a Wai e 
503 Mr. Gren, Did you, 80 with Me: Marra . Sir J, $74 hen Roy Staat to -\ ou he was going 
x | | hefay v | Thar Ex rand he was goin 7 e Nome: dt 


ö by 5 that Battle, to ere . Stuart... 
r. Gren. Was there a. WT ANT FR 


: Stuart, Ves. 
Mr. Gren. vey preſent? © 
e. Stuart. There were Lochiel, Clanronal 
dec. Gre, Was my Lord Leva there? 
C. Stuart. Yes, he was there. 5 5 _ 
Nr. Gen. Where were they C. Sturt. I . , 
Mr. Gren. Was 7. * Hs the Room with them | 
S Stuart. Ves, 
ren. Did 
05. fey Lords 1 'Accounit of what 
Start,  Lochial and Mr. Murray 
= 21 hr (er the Ne 
wanted to create an iation for ra- aſſemhling t en t er, 
in order to procure z Peace, br Terms of porn with the 
Cumberland; or to ſland it out to the laſt. Mr, Murray orde 


21 


OH 4 


of Brow there: 


me to 


SR At SEAT bi foams? 3Ho : — plate | 


ine there where't 
wes 8 


uke of 


Ata up the Articles; which I wrote: And it was OO, by ay Chief 


that was there. © 
Mr. Gun. Did my Lord Loval ſign i it” 
[i Stuart. No; all but he. 
Mr. Gren. Was it propoſed to him to Re 16 
C. Stuart. Ves, it was; and he would not. 
Mx. Gren. What was the Purport of it? 
e Sturt. That they were to aſſemble again in ten 3 in order to 
Ly Terms of Peace from the Duke, or ſtand it out to the laſt. 
Mr. Gren. What Number of Fraſers were propoſed to be _ ?. 
0. Stuart. [ora or F —. me mg ee 
Mr. Gren. Did any body undertake for the Fraſers 
C. Stuart. I think Leads, did. | | IN 
Mr. Gren. At whoſe Requeſt did he undertake for the Fraſers © KA 
C. Stuart, When it was propoſed to my Lord Lovat to ſign the Papers 
he ſaid, He would not; and defired Lekiel to anſwer for his Son. | 
Mr. Gren. What did he ſay about Lochiel? : 
C. Stuart. He deſired Lochiel to anſwer for his Son. 
Mr. Gren. Did he, or did he not, anſwer for him? 
C. Stuart. J can't tell. 
Mr. Gren. What Reaſon did my Lord TLevat give why we would not 
ſign the Paper himſelf? 
0. Stuart. I don't remember he gave any Reaſon. .. | 
Mr. Gren. Do you remember any Expreſſions made uſe of by my Lerd 
Lovat then C. Stuart. No. | 
Mr. Gren. Was there any Money ey given then to 207 of che Wut of 
the Clan? C. Stuart. Yes, to all of them. 
Mr. Gren. Who delivered it to them? C. Stuart. I did. 
Mr. Gren. Was there any delivered. to my Lord LevatP ? 


x 


7 * 


C. Stuart. No, not to him; but it was Ar ak to ſome of he "7 | 


about him : I don't know whether it was his Servant, or no. 
Mr. Gren. Was he my Lord Levat s Servant? 
C. Stuart. I don't know : He was a Perſon about him. 
Mr. Gren.' For what was it delivered? For what Purpoſe? . 
C. Stuart, For the Maſter to raiſe the Men againſt the Time. 


Mr. Gren. You' ſaw the Money — and was the "Fin hat at deli 


vered it C. Stuart. I did. 
Mr. Gren. How much was there of ie? 
C. Stuart. Seventy of Eighty Pounds, 
: Mr. Gren. How came you by the Money ? 
C. Stuart. I got it from Mr. Murray. 
Mr. Gren. What Money was it? | 
C. Stuart. Part of 35,000 J. that was uunded ſome Days before fa 
Fr ances | 
Mr. Gren. Was my Lord Lovat preſent when the Money was Fm ? 
C. Stuart. Yes, he was. 


Mr. Gren. Did he object to an Thing that was done, but to the Sign- | 


ing of the Paper ?——C. Stuart. I don' t remember he did. 


Mr. Gren. Was the Money that. was given in Guineas, or in Louidors 2 | 


| 


was when my Lord Lovat was taken ? 


C. Stuart. It was all in Lowzidors,” - 

Mr. Gren Was there any Thing ſaid about a Neutrality then? | 

C. Stuart. I think my Lord Lovar ſaid, That he was a neutral Perſon 
ſo would have no Concern'in it. 

Mr. Gren. Do you remember Mr. Murrey s being at Ariſaig? 

F. Stuart. Les. . 

Mr. Gren. Did he receive any Letter Wee from a Captain of any 
Guard that my Lord Levar had? 3 | 

XD Stuart I ſaw a Man come Py the Houſe where. n my Lord was, and 
ſaid, He came from the Captain of my Lord's Guards, with 2 * for 
Mr. Murray; and aſked ſome Money of him. 7 

Mr. Gren. Did you ſend any Money to my Lord 15 

C. Stuart. Ves. | 

Mr. Gren. How much did you ſend ? 
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9 | hs Fr" ee My Lordi 1 Bound not trouble 


9 | what I now enquire of him is not Matter of Heatſa but. it » 
1 boration of the Circumſtance which has been p rok 6 bo: in an. 
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C. Start. He ſaid he was going wit ieee 


„i | 
us Lo 
aſking the Witneſs any Queſtions of this Kind, if we had not lai. 
dation for it already, by having proved, that a Me 
Key Stuart from my Lord Leva to the Pretender at 
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That m HR LO did give ſuch a Meflage. to thi - th 
chens 1 will beg Leet afk this Win, What Eu 15 &y 
Stuart ſay he was going | 

| Lee way | elſe. LY 

1 d $, IJ ſubmit it to your Lordhips 

ow Win, ; Gall 1 et upon you y Lon * tis, n 
| i teward. ord at,” LL, hear in what 
Managers * this Evidence: They ay, That they bave e. 


Witneſs, that ſent à Meffage by Rey Stuart to the Prodindes at 


N \ 


#34, | N 
not remember. 


I fayeto 


| 


F. H. 8. My Lord Lovat, Would you aſk this Witneſs any Queſt 


] 


| taken Priſoner ? 


Purport of them ? 


| Now, to corroborate that Evidence, they offer to proye, that 
about the ſame time, declared to this Vitneſs, That he had hee 


AA 


7 


carry. 

Lord Lovat. What the other Wines ſaid was Kirk. „ 

Sir J. Strange. My Lords, I will ſet the Noble Lord at the nene 
It was ſuch Hearſay as he had from my Lord Love!'s own, Mouth z for 
Chevis.the Witneſs ſaid, on his Examination, That, after Roy Swart, had 
made his Eſcape out of Inverneſs Gaol, when he was 95 away to Ram, 
he heard my Lord Lovat charge him with 4 Meſſage e Pretenget at 
Rome, to aſſure him of his Fidelity, and to proſecute 92 Affair of his Pe- 
tent for a Duke: So that was not iNet, but poſitiye Evidence. 
is Lord Zovar, T bat potitive, Evidence would fay,. D 1 we val 

eot. 

L. H. S. Chevis did ſwear, either that he herd my Lord Lougt x 


Rey Stuart with a Meſſage to the Pretender, to 2 4 him of hi 2 ord M. 

| and to expedite his Commiſſion of Lieutenant- General of 5 ar — 
and his Patent of a Duke; or elſe, that Lord Lovat told him, That be had as 70 
charged Rey Stuart with duch a Meſſage: But I am not certain which hte 
it was. 8 
Sir J. Strange. My Tb. I beg Leave to aſk the Witneſs, whands = 
met with Roy Stuart, and he ſaid he was going to Rome, What he (aid he D. 
ates ing oy Expect, 


pon ? 

C. Stuart. All that Roy Stuart ſaid was, That he depended an Leen 
of Recommendation he had from my Lord Lovat ; and was in Expeda- 
tion of getting the Poſt that Colonel Alan Cameron bad. 9 

Sir i Strange. What Letters were thoſe he mentioned? — 

C. Stuart. Letters, he ſaid, he had from my Lord Lear. 
Mr. Sol. Gen. My Lords, In order to explain a little more rarticulatly 
the Affair of the Meeting: As this Witneſs ſays, That my Lord Zavet 
| refuſed to hen the Paper, I deſire te afk him, Wii Part my 1 Lovat 
| took i in the Deliberations about raiſing the Men, before he had. an Ops 
| portunity of making that Refuſal ? 

C. Stuart. I was buſy at that Time in e the Money, and 


Mr, Sol. Gen, 


My Lords, We have done with cu Examination of a 
: Witneſs. | 


Lord Levat. No. 


[Then the Witneſs, by Direttion of the Lord High Steward, wide 


Lord Coke. My Lords, The next Witneſs we Leave to reduce, 
is Lieutenant John Dalrymple. beg 42 RES 
* 1M 


O03 * 


Lieutenant Dalrymple called into Court. 
I. H. S. My Lord Lovat, Have you any ObjeQtions to Leue 


| Dalrymple ? 
Lord Lovat. My Lords, I do not know him; but have no o ObjeRtd 
to any Dalrymple. 1 


Lieutenant Dalrymple fworn, | 
Lord Coke. My Lords, I beg Leave to aſk this Witneſs, warte 


Dalrymple. 1 was on board the Furnace Sloop. 
Lord Cote. Where was ſne? 

Dal. At Loch Morar. 

Lord Coke. Had you any Converlation with my Lord Lovat after he vr 


11 
»* 

f 
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Dal. I had frequent Opportunities of diſcourſing with him, as I dd 
and ſupped with his Lordſhip on board the Sloep. 
Lord Cote. Wheat did he ſay upon thoſe Diſcourſes? What was | 


Bal. On the 8th of June, I heard him ſay, That, if his Advice bs 


($909) 17467. "tg 
heen taken, the Rebel" Army thjght He Kit8Hed 4t vie, King's Trpops, 
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could be of no Service to him in that Country, "At hben 


A 
Ae his Lordſhip How he came t b "engage he 
2 received fo many Fayours e Ger di 


t more in Neventze do the e ee awiy his Indepen: 


"any nd, in tal 
e called him Printe: And, When he came on 
Son, h ; S 5 


en e N | D ; $ 435 

_ Dalrymple. That I am no Judge of, becauſe I was an bare. 

5 hors Gale * Wong von aſk this Witnefs 2 Qeſti ; 

* HS. My Lord Brun, Would alk this Witnels any Queitions ? 

1 Loba. Was ou in Cain Negele Ship? K % "MN | 

Del Tes your Lordſhip may remember me very well. 
Lord Louat. Then 1 hope you patted my Money amongſt vou: Did 


of 
1 


4 


him take my Strong Box, in which were 700 Guineas ? 


— 9 11 Ldid not ſee him take the Box. 


„Lerd Leuat. Did you fee it in his Cabin ? N 
„Hel Liſa, the Outſide of it; I never ſaw the Inſide. we RY 
Sir J. Strange. My Lords, He fays he ſaw the Outſide, but did not ſee 


oy 


vis preſent when the Papers were taken out of that Box afterwards ? 
Dal. No; I was not preſent at the e, of it. 
[Then the Witneſs, by Direfion of the Lore 


& 7 
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| | H- was called into Court, AY ; 
e IL. H. S. My Lord Levat, Have you any Objection to David Campbell 
0 Lord Levat. No; I have no Objection to any of the Campbells, 
. Ne Dae eee, f 
, "Mr. Noel. Pleaſe to tell my Lords, Whether you were with Captain 
. | i 


Ferufſen upon any Occaſion, and in what Capacity? 

Fan ** a Volunteer with General 
to ſearch the Iſlands; our Officers and Forces that 
Campbell in the Weftern Highlands were divided z a 


empbell when. we-went 
ved with General 
good. many went by 


Land, and a good many by Sea; and it fell to my Share to go with Cap- 


d 

It; 

or 

ad tain Ferguſſon; I was on board and on Shore with Captain Ferguſſon for 
wes about ſix Weeks. Ge nne 

at Mr. Nen What Iſlands did you 7 to ſearch ? and for what Purpoſe ? 
* D. Campi We went into ſeveral Iflands to ſear ch 
| Mr. Noel. Do you remember your going into the Iſland of Morar 2? 
ral D. Camp.” The Coaſt of Morar is on the Continent. | — 
Mr. Noel, Where did you ſearch? _ | 


ty, Mr. Noel. Who did you find there? 10 0 ed 90:299k 

; D. Camp. We found à good many Rebel Gentlemen in the Iſlands, and 
upon the Continent. | 8 8 
Mr. Noel. Did vou find any of the Mac Donalds there ? 

D. Camp. We apprehended ſeveral of that Name. | 
Mr. Noel. Do you remember one called the Biſhop, or Vicar-General ? 
D. Camp. We had Intelligence of his being in Morar; but the Day we 
expected to have taken him, he eſcaped with ſome others. 

Mr. Noel, Was you preſent when my Lord Levat was taken? 
D. Camp. 1 was not preſent when he was taken, becauſe it was aſhore. 

Mr. Neel. Did you fee him after he was taken ? and where ? 

D. Camp. I ſaw him that Morning when he was taken, and brought on 
board the Furnace Sloop: I was then on board that Ship. ny 

Mr. Noel. Did you ſearch for any Letters belonging to my Lord Lovar, 
on his being brought on board ? and where did you-ſearch ? | 

D. Camp. Captain Duff, who was the Captain of the Terror Man of 
War, 'was the oldeſt Officer, and, as ſuch, was the Commanding Officer 
of all thoſe Veſſels ; and when my Lord Lovat was brought on board, Cap- 
tuin 

Mr. Noel. Did they find any Letters there ? 


of every Thing in the Box; which I did write down accordingly : And 


Letters, I undertook to examine and read them, which I was deſired to 
do; and I read them all. 

Mr. Noel. Do you remember any particular Letter that you took notice 
of to my Lord Lovat F If you do, pray tell my Lords what Lord Lovat 
laid upon it. | 
laſt, or the laſt but one, was about my Lord Lovat's domeſtic Affairs; I 
cannot be poſitive whether it was the laſt, or the laſt but one; but that 
Ws a Letter directed to my Lord from his Son. 
ork Now. Did you ſay any Thing, and what, to my Lord upon that 


D. Camp. I read over that Letter; my Lord Levat at firſt had ſaid to 
u, that we ſhould not find, _— thoſe Papers that we were examining, 
any Matters of Diſloyalty or Correſpondence with the Rebels: And I ex- 

ed it was fo; but this Letter ſeeming to be a Correſpondence with the 

Rebels, I ſaid to my Lord Levat, after I had read the Letter, I think 

* Lordſhip had better not have had this Letter hete: My Lord ſaid, 
was right, and he thought ſo too; or to that Purpoſe, no | 

Mr. Neel. Did you fay any Thing to my Lord Lovat concerning his 
Dgzging, or not engaging, in the Rebellion : D. Camp. Yes. 


* 


: 
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n birne 1 . ? 
rge D. Camp. All along the Continent, and in all the Iſlands that lie there. or no 


High Steward, withdrtw.] 
Mr. Neel. My Lords, The next Witneſs we' beg Leave to produce, is 
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D. Camp. I remember that the Purport of all the Letters, except the / 
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nlide of the 1 . Box: he will inform your Lordſhips whether he | 
2 : 


] or for what Purpoſe? 


Duff and Captain Ferguſſon determined to open his Box, and ſearch it. 


D. Camp. My Lord Lovat, and the Two Captains, deſired me to be | 
preſent at th: Opening and Examining the Box; and accordingly I came | 
off the Deck, and was preſent, and was deſired to take down a Particular |. 


there was a Bundle of Papers, which ſeemed to be Letters, and was the | 
lift Thing we came to in the Box; and when we came to examine thoſe | 


"uf wilither oh + O , LCN * 
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| 2 Camp. I cannot be poſitive Whether 1 aid it in the anger of 2 
Queſtion, ot in the Way of Converſation z but I took notice to him the 
one Way or the other, that I wondered his Lordſhip ſhould be along 


wird the Rebels, aud be concerned in bringing his Country into Confu- 


2 EN I either aſked him, or had Converſation with him, to 
A het Anſwers did you receive ſrom my Lord? 

D. Camp. What I remember of the Purport and Effect of it was, that 
he had been diſobliged by the Government, and angry ever ſince he had 
his Independent Company taken from Bim. 
% Mr, 1 Did he give that as an Anſwer to the Queſtion that you aſx- 
ed him 80 ee e ee | 

D. Camp. He anſwered that immediately upon that Queſtion, or this 
Part of the Converſation, as far as I can recollet, rt. 
Mt. Noel. Did you hear my Lord Lovat ſay any Thing about his Opi- 

nion of fighting the Battle of Ga/leden ? ee T 3 
2 Camp. Yes ; I heard my Lord Levat ſay, That the Rebels and the 
pretender's Son did net beliave Soldier-like in fighting the Duke of Cum - 
r e ed oh 
6 4 Did he fay that as the Opinion of others, or as his own 
Opinion | FOO Ladle ee en e eee 
D. Camp. To the beſt of my Remembrance, the Purport of the Con- 
verſatioh ſeemed to be, that he thought it was an unſoldier-like and a bad 


- 4 


* 


Manner of carrying on their Affairs. 

Mr, Noel. Did he ſay any Thing about any Opinion of his haying 
„ ORE CC LG or on i VV ined ab 

D. Camp. I don't remember 1 heard any Thing of that, RRC Wes 

Mr. Noel. Recollect yourſelf whether he did or no 

D. Camp. It is fo long ſince that happened, and I never expected to be 
8 about that Cohverſation, that. I do not recollect any particular 

ircumſtances about my Lord Levat's giving any particular Reaſons. 

Mr. Noel. Did he ſpeak any Thing of his awn Advice or Opinion not 
being followed ? and what was it? or to what Purport or Effect? 

D. Camp. I cannot recolle& whether he did or not. een e 

Mr. Noel. Did he ſay any Thing about continuing in the Higblandt? 

D. Camp. I cannot charge my Memory with that Circumſtance, A = 

Mr. Neel. Did you hear my Lord Lovat ſay any Thing about his cam- 
ing to London, after he was taken D. Camp. ves. 

Mr. Neel. What did he ay upon that Occaſionn ?? 

D. Camp. In the Courſe of Conyerſation, ſometimes my-Lord ſaid, He 
was in Hopes that he might get Friends that would befriend him ; and he 
obſerved, that his being dealt mildly with, might be of mare Service to 
the Government than rigorous Methods; and that it would be of more 
Service if they would ſpare him, than treating him with Rigour could 

ollibly be; | hang =Y 
l Mr. Neel. Did he ſay in what reſpeR it might be of more Service? 
D. Camp. I do not remember that, 55 ded 
Mr. Noel. Did he mention particularly in what he could be of Service, 


D. Campbell. I do not remember any Particulars farther, than that the 
general Tenor of his Converſation ſeemed to imply, that he could be of 
vice to the Government, by letting them into the Politicks of the 
Rebels, or ſome of their Counſels, or to that Purpoſe ; I cannot be po- 
ſitive to any particular Thing 3 n 
Mr. Noel. My Lords, The Witneſs ſays, that he was ſent for down 
from the Deck on board the Furnace, as he underſtood, at the Requeſt of 
my Lord Lovat, to be pteſent when the Box was opened; and that ac- 
cordingly he went down for that Purpoſe : Now I deſire he may inform 
your Lordſhips, whether there were, or were not, matiy Papers in that 
Strong Box? © vs. RN ' : 
. D. Campbell. It ſeemed to be a Bundle containing from about 25 to 30 
etters. 5 * 
Mr. Neel. After you had read a Number of them, before you came to 
the Letter from his Son that you have mentioned, did my Lord Lovat ſay 
any thing about the Contents of the Paper? 3 1 
D. Campbell. He ſaid, either before or after I had the Letters, direct- 
ing his Diſcourſe to the Company, that we ſhou)d find nothing in thoſe 
Letters that would ſhew any Correſpondence of his with the Rebels. 
Mr. Neel. Did he drop any thing to that Purpoſe during your reading 
D. Campbell. I cannot ſay whether he did, or not. 7 
Mr. Neel. Was the Paper you have ſpoken of at the Bottom: 
D. Campbell. I took them all up in Courſe as they lay; and that was 
the laſt, or laſt but one. F | 
Mr. Noel. What did you ſay upon having read that Paper? 
| D. Campbell. I ſaid, that he had better not have had that Paper there; 
and he ſaid, I was right. ehe 1 
Mr. Noel. What did my Lord Lovat ſay, or do, upon that Occaſion? 
D. Campbell. I remember nothing farther than what I have expreſſed. 
Lord Halifax. My Lords, This Witneſs has told yuur Lordſhips, 
that, among the Letters which were in this Box, there was a Letter found 
from my Lord Lovat's Son to him; which makes me imagine there was 
ſome treaſonable Correſpondence in that Letter: I therefore pray, he may 
acquaint your Lordſhips what the Purport and Tenor of that Letter was. 
ir J. Strange. My Lords, We ſhall produce the Letter in the Courſe 
of our written Evidence; and therefore we do not aſk him any Queſtions 
about it now. | | 
Sir J. Strange. When you ſaid, that you believed the Letter had better 
not have been there, did my Lord Lovat ſay any thing to his Servant how 
ſuch a Miſtake happened? | | 
D. Campbell. I do not recolle& any ſuch Circumſtance ; it might hays 
been, but I do not remember any ſuch thing. | 
Sir F. Strange. Do you recolleR, that he ſaid any thing to his Secre- 
tary, or any of his People, about him ? 
D. Cam bell. No, : 


Sir J. Strange. My Lords, We haye done with this Witneſs. 4 
| | Lord 
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and that | 
my Lord imputed to Marſhal Fade the Cauſe of his preſent Misfortunes; 


which was, the taking away his Company; which he expreſſed his Reſent- 


employing them againſt it. 


gd Hip e My Lord Lv, Wold rot r on Witty 
Queſtions? 7 n f 1 
Tord Livat. Was yo 
Donner , 
D. Campbell. I was not preſent; I was not aſhore all Day, came on 


x 


z 


- 


board the Night before, and therefore could not fee my Lord Louat ſur- 


render his Sword. 


Lord Levy. Do you kid whitther'le why wChpraint Daget Campbell, 
it n 


fas A. gyllſhire Militia, that J furrendered my Sword ? = 
D.. Campbell. Captain Campbell was upon the Command; he is a Re- 


lation of mine; when he came on board, he ſaid be had taken my Lord 
Lovat Prifoner. I heard Captain Ferguſon's Boatſwain mention how they 
ball for not | wiſh } 
heads . A. Gin- 
| Yoce Evidence, any further than what will be neceſſary te prove the 


came up with my Lord. „ 
Lord Zovat. Did Captain Ferguſſon chreaten Captain G 
erz: up my Strong Box; and did they not fall to L. 
T1 208 e 1 
D. em 1 Captain Ferguſſin never ſaid any thing about it; Captain 
Campbell did; but 1 do not apprehend they were at Loggerheads. Captain 
Campbell told me, that when he had got Lord Lovat, and the Box, he 
did not know where Captain Ferguſſon was; he went a different Route; 
and afterwards Captain Campbell's Servant gave Captain Ferguſſon the Box, 
and deſired him not to part with it. 
Lord Lovat. Did you fee my Brother-in-Law, Major Genera 1Camp- 
bell, in Captain Fergufſon's Ship, when it lay there? _ TY 


, . 


D. Campbell. I did not fee him, becauſe I went juſt before to another 
Lord Lovat. Do you know; that I delivered up my Strong Box to 

N and ſaid it would be as ſafe as in my own Hands ? 

D. Campbell. No; I was not there. | | | 5 


Lord Livat. Do you know whether General Campbell and Captain Fer- 
bn went themſelves into the Cabin, to examine my Strong Box, and 


aid there two Hours? 55 . 
D. Campbell. I don't know it; but I had an Inventory of the Things 
in the Box; and whoever had the Box, the Things contained in it were 
in the Inventorx. „ / . . Bo oldie thee 

Mr. Attorney General, I deſire to know, if the Strong Box was not 


opened by a Key delivered by my Lord Lovat, juſt at the Time it was 
7 * W 4 PEE l ; 4% | 4 


opened 
5. Campbell. Ves, it was; and the Things put in the ſame Order they 
were before, and the Key delivered back to my Lord Lovat. 
Mr. Ait. Gen, Had it ever been opened before that Time? 
D. Campbell. This was the firſt Opening of it. 
Mr. Att. Gen. At the time you took the Invento 


- [Then the Witneſs, by Diredtion of 'the Lord High Steward, withdrow.] - 


Mr. Attorney General. My Lords, We will now call Sir Zverard 


Fawhkener. 


© Lord High Steward. My Lord Lovat, Have you any Objection to Sir 


Lord Levat. Not any. 


Sir Everard Fawkener ſworn. 
Mr. Attorney General. I deſire, Sir Everard Fawkener, that you will 


Everard Fawkener * 


pleaſe to give an Account to my Lords of the Converſation you had with | 


ord Lovat, after he was taken Priſoner. 
Sir Everard Fawkener, After Lord Lovat was taken and brought 


Priſoner to Fort Auguſtus, and lodged. in an Apartment of the Fort there, 


his Royal Highneſs the Duke ordered me to go and viſit him; not with 
any Deſign to examine him particularly; for his Highneſs ſaid, he in- 
tended to ſend him to Londen, there to receive what the Laws of his 


Country ſhould order; but that as, in all Appearance, he had been a 


eat Cauſe of the Miſchiefs brought upon his Country, this Viſit was 


r | 
122 to ſee whether he would diſcover any thing that might tend to 


bring thoſe Miſchiefs to a more ſpeedy End. When I went to him, I 
thought it would be the moſt candid Way, of Proceeding to inform him 


who I was; and accordingly I told him, that I had the Honour to be 


Secretary to his Royal Highneſs the Duke: My Lord Lovat ſaid, that, 
monte N.. the Circumſtances he then appeared in, he had formerly 
rendered great Services to the Government, and the preſent Royal Family; 

= had reeeived ſeveral Marks of the late King's Favour : And 


ment at, by ſaying, that if Koult Kan. had landed in Britain, he ſhould have 
thought that would have juſtified his Lordſhip to have joined him with his 
Clan; and he would have done it. He ſaid further, that he had been ina Con- 
dition to render Service to the Government, and that he niight be of future 
Service to the Government ; and that Mercy, as well as: Juſtice, belonged 
to Sovereigns; and that, if his Majeſty would extend Mercy towards 
him, he would ſhew his Loyalty, and deſerve mote than Twenty ſuch 
Heads as his were worth. Ry have entered more particularly into 
the Services that he would render the Government, but that I found, by 
his own Diſcourſe, that the Service he nieant was no more, than to bring 
his Clan for the future into the Service of the Government, inſtead of 
He faid, the World allowed him ſome 
Abilities, and he would apply them to that Service; and concluded with 
this, ſaying, He was : 

| — __ uUlrmgu paratus 

Seu ver ſare dolos, jeu certæ occumbere morti. 


* Mr. Attorney General. Can you charge your Memory with any parti- 
cular Expreſſions he made uſe of! | 
Sir Everard Fautener. I cannot fay whether what J have ſaid was the 
Subject of one or two Converſations; but he uſed to ſend for me fre- 
quently, and I remember there was one thing he would ſeem te make 
reconcileable, which was, his Principle of Loyalty to the Family of the 
Stuarts, and the Services done for the late King and the Royal Family. 
Mr. Attorney General, What were the Services he ſaid he could render 


he Government ? 
| I 


a preſent when” 1 Tarrendered* my Sword in the 


„ Was not that the 
firſt Opening of the Box ? And was not the Key delivered by my Lord | 


| 


** 


8 


| 


| 


| 


| Evidence, by one of the 


Goodneſs and F reindſhip towards me: So, dear Sir, you my beleive # 


Js Simon Lord Lovat, 20 οœ. (71 


Sir Berri Faulkner.” Only that he would employ the Fraſrv in th. 
Service of the Goyerument, inſtead of employing 3 it, =» 
Mr. Ait Gin. Did my Lord Lovar confeſs or deny that he had bem 
conctrned in che -Reballiba-f e eee eee 
Sir Zvirard Fawkitier: He did not ſeem to me to take the Trouble t 
deny it, bat rather aequieſced in it that he had. „„ 
My. An, Gm. Did he ever fiy he was not concerned in it? 

Six Everard Fawkent?. cannot fay he ever dd. 
Al. Gm. My Lords, We have done with this Witneſs. 
"Lord High . My Lord” Louas, Would you aſk Sir Everary 
Fawh ener 4133 : 668 A002 5 CLE GOT ti? 2 


* 


Lord Leuis, Ne q only that I am Sir Hurrard's humble Servant, and 


wiſh him Joy of his young =o M £07 Hg 02 (2 "1% alk 2 baba 
| Lords, We have now done with calling our Jug 


written Evidence which we ſhall produce; and therefore Nhat we g 
now, is, to call a Witneſs," to prove ſome Eetters; ſorhdhof them of the 
Signature and Hand-writing, and all” of the Dictatingg of the noble 
_ 3 N 5 Mo W Se fg nba TY IIA K-66. 
ir V. Yonge, My Lords; Tſabmit to your Lordihifsg if it v 
(of Figs My g. e eee won 
than to gs on To-night with Part of it only; We ſubmit ic intirely to 
your Lordſhips, whether we ſhall now go o ort nt. 
Lord Lovar. And I hope your Lordſhips' will remember poor 'Zover, 
who cannot ſtand ;” and that you will give 4 little Reſpite till Monday, £ 
order his Funeral. J 901. e e ENT SLE on RD ed BREE 
I. H. S. Gentlemen of the Houſe of Commons, Is your written Eyi. 


| dence likely to be lon 


Ar. Att. Gen. My Lea, It will be very long. | 

Z. H. S. Will it take up more than one Day f/ 
Mr. Ait. Gen. My. Lords, It is diſßeult to ſay, with Certainty, how 
long it will take up: There is a great deal of written Evidence to lay 


before your Lordſhips; and there muſt. be the Summing up of the whole 
/ i foi oat ER 
Sir I. Yonge. My Lords, Then we will beg Leave to call Rubert 
Fraſer. 3 85 | 8 VVV e eee Met ee 
He was ſivorn and examined on this Trial before, and was my LirdLovu', 
«> Wb” | J 
| Robert Fraſer called into Court. 1 
Sir V. Yonge. Look upon that Letter {brewing the Witneſs 4 Litter 
and tell m Lords of hols b. it "Fig Af DA 6 
R. Fraſer. Tis my own. l | 
Sir V. Longe. By:whoſe Order did you write that Letter? 


W - 2 By Order of my Lord Levar. Fe: 
Sir V. Yonge. Did my Lord Lovat dictate it to you, or not?? 


* 


* 


R. Fraſ. My Lord Louat dictated every Word of it. 


Sir V. Yonge. Look upon the Signature of the Letter, and tell m 
Lands of n n in.is ? e n — nts 'Þ 1 


R. Fraſ. "Tis my Lord Lovat's. e 
Sir M. Yonge. . Did you, or did you not, fee him ſign it? 
K. Fraf. I ſaw him ſign it. : hat 

Sir V. Yonge. As the Letter is not addreſſed to any body, pleaſe to 
inform chair e to whom it was intended to be ſent ? 3 
R. Fraſ. It was intended to be ſent to John Murray of Broughton, the 
Pretender's Secretary. | | Fe, OE NE 
Sir W. Yonge. Was it ſent from Ca/tle-Downey ? 

R. Fraſ. No; not from Caftle-Downey. © | | 
I. H. S. How do you know this Letter was intended to be ſent to 
Mr. Murray ? | | b 
K. Fraſ. My Lord Lovat told me ſo. | 

Sir V. Yonge. Was the Letter ſent at any time? 

KR. Fraf, Ves; it was ſent from-Gortuleg, | 

Sir V. Yonge. When was it ſent? Po Oe] 

R. Fraſ. After my Lord Lovat had made his Eſcape from Lord Louden, 
Sir . Yonge, How long was that after the Letter was writ? 
R. Fraſ. It was writ in December, and ſent in January. | 


Then the Letter (marked N. III.) ſigned Lovat, was delivered in, ond 
read by the Clerk at the Table, as follows : 


No. III. 


Honoble and Dear Sir, 


Received, with vaſt Pleaſure, the Honour of your Letter of the yif 

October, by the Bearer, who has the Honour to be known to you, Be 
is my Relation, and was my Secretary for ſeveral Years ; and he is now 
Captain-Lieutenant in the Firſt Battallion of my Son's Regiment. Bt 
gave me great Joy in levieg me know at this Time, as well as when be 
came from Edinburgb ſome, Weeks ago, that you was in perfect Health, 
notwithAanding of the extreme Fatigue, and conſtant Hurry, that i- 
eſſential Affairs of the Royal Prince keeps you in Day and Night. 

I do aſſure you, dear Sir, that no han in Scotland is better pleaſel i 
hear of the Continuation of your Health, and the Proſperity of your fe- 
ſon in every Shape, than I am, as I always found you a worthy Gent 
man, full of good Senſe and Politeneſs, fall of true Loyalty and Valo 
and faithfully zealous for the Intereſt of the Royal Family, and, in 
mean Time, mighty civill and oblidgeing to me, when I had the Hood 
to ſee on the Sublet of the King's Affairs, which never was fo well 
care of, as ſince they were in your Hands: I woud be therefore 2 
ſtupid, worthleſs Animall, if I had not a mofl grateful Senſe of . 


when I aſſure you, that my Heart and Soul is full of Thanks and Graf 
tude for the great Marks of Freindſhip, that I had the Honour to rect 
from you; and I have laid my poſitive Commands upon my Son to of 
honour, and reſpect you as my beſt Freind, and to make you his Fat 
at the Prince's Court, and to do nothing that is eſſentiall wy 5 
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Advicez and he will find it his own Intereſt to obſerve 
1 | ions on that Head. das if 1 011% 3134 SH 36859325) 28 1 1 

nly proteſt, dear Sir, That it was the greateſt Greif of my Life, 
5 and ſevere Sickneſs keept me from going South to 


exactly my In- 


I folem 
bar my J 


and for my brave glorious Prince, that, I truly beleive, few or none in 
-Scotlaind would do, but mytelf, I ſend my eldeſt San, the Hopes of my 


Family, and the-Darling of my Life, a Youth about Nineteen Year old, 


ue was juſt going abroad to finiſh his Studys and- Education, after 
| eu Jearned, with Applauſe, what is taught in our Scots Univerſitys, 
Land was graduate Maſter of Arts. But, inſtead of ſending him abroad to 
| at his Education,. I have ſent him to venture the laſt Drop of his 
Blood: in the glorious Prince's Service; and, as he is extreamly beloved, 
And the Darling of the Clan, all the Gentlemen of my Name and Clan 
(which, 1 thank God! are numerous, and look well, and always belcived 
to be as Rout as their Neighbours) are gone with him. 


Tyere is not the Head of ane old Family or Trybe of my Name and 


Clan in this Country, that have ſtaid at home; only a few old Gentle- 


.men;. infirm like my ſelf, that were not able to travell : And, as my Son 


is adored by the common People of my Clan, he has brought along wizh 
bim a conſiderable Number of the bel 
lions 3 and, if they were as well armed and equipped as I could wiſh, they 
would look as well as any Clan that went South this Year; for, as [ 
pes the largeſt and beſt Eſtate in the Shire; I have a great Number of 
ommons on my Property, about 1500 good and bad; and that which is 
very ſingular, is, that, in that 1500, there is not 30 but what are 
Fraſers ; which no Chief in the Highland: can ſay of his Clan, but my- 
ſelf ; for moſt of them are mixed with Men of all the other Clans. 
 1Matter myſelf, that my Son will behave well at the Head of my People; 
and I am ſure every one of them will be ready to live and dye with him; 
and, if he lives, I hope he will be ane uſeful Servant to the King and 
Prince, and ane Honour to his Family ; for he has very good Parts and 
Learning for, his Age: And ſince I am like to make my Exit very ſoon 
out of this troubleſome World, and that, I thank God! I have ſerved my 
King faithfully from my Infaney till now; and that'it is well known by 
all the Gentlemen in the King's Intereſt in the North, that, for many 
Years paſt, I was the Life and Spirit of the King's Affairs in theſe Coun- 
trys; and as I made it my only Buſineſs: to encourage and keep up the 
Hearts of the King's Freinds, it was very fatigueing and troubleſome to 
me, and vaſtly expenſive, by my extravagant Houſekeeping, and giving 
away often a little Money to the King's Freinds that Wael it much, and 
from whom I never expect any Payment; and now I give the laſt Prooff of 
my uncommon and unalterable Zeal for my dear Maſter the King, in 
ſending what is deareſt to me in the World, my eldeſt Son, and my Clan, 
to venture their Lives with the glorious Priace Royal, and under his 


8 As it would be ill Manners to trouble you in a Letter with ſome eſſen- 


tiall Things that concerns my own Perſon and Family, I have entruſted 
my Couſin, the Bearer, to giye you a true Account of what I have to 
fay; which, I hope, you will receive with your ordinary Goodneſs, and 
Freindthip for me. And I earneſtly entreat, after you conſider what I 
have to fay, that you repreſent it to the Prince in the kindly and freindly 
Manner you always behaved to me: And, 3s I afk nothing of his Royal 
Highneſs, that is either expenſive, diſhonourable, or diſadvantageous, to 
his Royal Highneſs, and to his Intereſt, I am convinced, that his 
Royal Highne s will give mea juſt and gracious Anſwer ; which will for 
ever fix me, my Poſterity, and all concerned in me, to his Royal High- 
neſs Perſon and Family: And I can ſay without Vanity, that there is not 
one Family in the North of Scotland more capable to ſerve him, and his 
Royal Family, than mine, nor non that has deſerved it more of the Royal 
Family of Stuarts, ſince their Acceſſion to the Throne, than the Fraſers, 
and the Lords of Lovat. They likewiſe ſignalized themſelves with Ho- 
nor and Valour for King Robert Bruce, and his Offspring: And it is 
likewiſe ſingular, that no Lord Lovat of Lenny Fogg that have been of 
my Family, ever fought or vated againft their King. 
beg you Ten thouſand Pardons for this Digreſſion; but, as I look 
upon you-as my beſt Freind, I thought proper to let you know this under 
my own Hand; which, I hope, you will forgive, and the Tediouſneſs of 
this Letter, and beleive that I am, as {much as any Man alive, with the 
utmoſt Eſteem and Reſpect, and with a moſt ſincere and conſtant Grati- 
tude, while there is Life in me, | 


Honoble and Dear Sir, 


wo Your moſt obedient, moſt obliged, and moſt affectionate, 


faithful, humble Servant, 
; LOVAT,. 


Mr. Att. Gen, This Letter will be proved to have been received by John 
Murray of Broughton. My Londa, he is not now here; and therefore we 
do not call him to that Particular : But the next Letter we ſhall produce, 
is a Letter written by my Lord Levat to the Pretender's Son. The Let- 
ter itſelf will appear to be torn in ſome Parts, which will, in a ſmall De- 
gree, mangle the Senſe ; but that will be ſupplied by a Copy of the ſame 
Letter, ritten at the ſame Time, by the ſame Hand, and by the Order of 
my Lord Leuat, which we ſball produce to your Lordſhips. 

Sir Milliam Yonge, producing the Letter to the Witneſs, aſked, 

Sir m. Yonge. Of whoſe Hand-writing is that? 

R. Fraſer. It is mine. 

Sir Vm. Jonge. By whoſe Order did you write it ? 
R. Fraſ. By my Lord Lovet's Order. 

Sir Mm. Yonge. Was it dictated to you by him? 
R. Fraſ. Every Word of it. | 


Var. IX. 


my dear brave Prince, and never parting with him while I was able to 
| but venture my old Bones, with Pleafure,. in his Service, and be- 
fore his Eyes, while 1 had the leaft Breath within me: But, when J found, 
that by Pains and Weakneſs in my Knees, 1 loſt the Uſe of my Limbs, I 
reſolved to give a Proof of my ſingular. Zeal for my dear Maſter the King, 


of them, in two handſome Battal- 


Prey 


— 


— 


% 5 . 
' 1 * g ” | : Kh * 8 5 . , 
tet Nn. for High- Treaſon 
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. + +» « « Honour I would have had in kiſſing your 
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Die Fr. Yonge. Was the Letter ſigned by my Lord? 
e DTT PO AW wh 
Sir Wm. Yonge. Is the Signature there? Or, is it torn off ? 
R. Fraf. It is torn off. 15 e ee | NG 
Sir Wm. Longe. Look 12 that Copy of a Letter, and tell my Lords 
whom that was written by ?---R. Fraſ. By me. % | 
Sir Vn. Yonge. By whoſe Order ? | 
R. Fraſ. By my Lord Lovat's Order, my 
Sir Vm. Yonge. For what End or Purpoſe was it made ? 

K. Fraſ. It was made for a Copy to keep. i 8 
Sir Vn. Yonge. Is that a Copy of the other Letter which you were juſt 
R. Fraſ. That is à Copy that was drawn from the Principal. 

Sir Wm Yonge. Was the Original ſent at any Time? 

R. Fraſ. Ves; it was. ä | 
Sir Vn. Yonge. When was it ſent? © | 
Xe. Fraſ. It was ſent from Gortuleg at the ſame Time the Letter to Mr. 

Murray was ſent. | | 
Sir Vn. Yonge. Can you give an Account how the Signature of the 
origingl Letter eame to be torn off? | | 
«1 7 I cannot, va 5 ' . 
Mr. Att. Gen. M / Lords, There is ſome Part of the Signature remain- 
ing: The Top of the £, and the Top of the t, remain. N 
y Lords, We deſire the Letter may be read. | 1 
Sir Mu. Fong Deliver both the Letter, and the D to explain it. 
a ra 


a S. My Lords, As both the Letter and the Copy have been proved, 
it will be proper for your Lordſhips firſt to hear the Original read, imper- 
fect as it is, and then the Copy. 5 8 


Clerk read the Letter No. I. dated Beaufort, November, 1745, and thin 
read the Copy of the ſame Letter, No. II. . 


No. I. 
Moſt Royal Prince, 


(a) ] Reckon it the greateſt Misfortune of my Life, and which has oc- 
caſioned me more Greif and Sorrow, than any croſs Accident that 
eyer W = that my long Indiſpoſition, and ſevere Pains and 
that | 
* + + ſuffered for a long Time, deprived me of the vaſt 
| Royal High 
. neſs 


Tortures, . 
Joy and 


Perſon | | | 
Hands, and in ating my old.. . . before your Eyes. And, as my dear 
ov | 
Maſters and.. . . eteigns, your Royal Father and Grandfather 

never ha : ; I have b 
- + + . d a more faithful and zealous Subject than. . een to 
| 8 | 


a 
their Royal Perſons and Intereſts, ſince .. d the Uſe of my Reaſon ; 
ſo nothing in this World could give me ſo much Pleaſure as to ſignalize 
myſelf, and end my Days, in the Service of your Royal Highneſs, where 
I would not be uſeleſs, having been bred to the War by the beſt Maſters 
in Europe theſe Fifty Years paſt ; But now, finding myſelf a perfect Inva- 
lid, not able to mount a Horſeback, nor to walk Half a Mile, and conſe- 
quently not able to exert myſelf either as a Soldier, or as a General Officer, 
which my dear Maſter, your Royal Father, was pleaſed to make me above 
Forty Years ago. | 

F —_— mylelf in this unhappy, cruell Situation, of not being able to 
pay my Duty to your Royal Highneſs in every reſpect, I did reſolve to 
give your Royal Highneſs the next Mark of my greateſt Zeal that | am 
capable of, if it was to gain your Royal Highneſs Ten Kingdoms ; and 
that is, to ſend my eldeſt Son, the Bearer of this Letter, and the preat 


neſs Service: 
« + . his young Perſon, in your Royal High.........: 
wardneſs to ſerve 

that his great Zeal and Foer . your Royal Highneſs, in 
ou pleaſe to command 

every Shape 7... + +++» + him, will be a Proof, that he is my 
true Son. 


And I hope, 


the principal 
I have ſent along with him all... . . Gentlemen, and Heads 
Clan, with | | 
of Families, of my . .. ., . . . Eight hundred of my common People of 
s own Choice: Thirteen 
hi. . : And it is ſingular in my Clan, that, of ß... or 
— 

Fourteen hundred Men that are on my Proper . 85 they are all 
hs wh, and there is not Twenty of them of any other Clan. Both 
Hiſtory and Traditions tell us, that the Clan of the Fraſer: always be- 
haved well ; and now, when they have a moſt glorious and brave Prince 
at their Head, I truely rather hear of my Son's'Death, and of all my 
Clan that went along with him, than to hear of their Miſbehaviour, 
which wou'd ſoon put my gray Head with Sorrow to the Grave; 


but I do not in the leaſt fear it. I therefore deliver my Son, and*my 


{a} N. B. The Chaſms in this Letter, auhich auere occafioned by tearing off the Signature, are ſupplied from No. II. the Copy of it. 


FS 4 Clan, 
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L. H. S. Was the Signature originally there P- -R. Fraſ. Yes. 

L. H. S. You ſay my Lord Lovat dictated it ?---R, Fraſ. Yes. 

. H. S. Did he ſign it ?---R. Fraf. Ves. LY 855 

L. H. S. Was the Name inrind upon it, when it was ſent away from 
Gortuleg ?---R. Fraſ. Ves; it was. | 3 

L. a S. When was it ſent away from Gortuleg ® g : 

R. Fraſ. At the ſame Time with the former Letter, that has been read. 

L. H. S. When was that ſent ?---R. Frof. In Fauuarr n. 
T. H. S. By whom was it ſent? 3 
* Fraſ. By a Tenant of my Lord Lovat's; one of his Stratharrick 

en. 


2 20 of my Family, and the Darling of my Soul, to venture his Life, 
an | 
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Clas, moſt heartily and frankly to your 
5 what in your Royal Highneſs Goodrels 


Royal Wight to do with them 
and Pleaſure you think fit. 


1 hope there is none of your Royal Highneſs Freinds, or Servants, that | 
but will do me the Juſtice to declare, that I 1 
am; and always have been, the moſt zealous and moſt active Partizan x g 
79 8 took his Journey to the Iſle of Sky from this 


has come to this Country, 


your Roya „ WU oO 
I did but my Duty. ES; ar ae xt „ 


0 bs 7 


This Letter is already longer; than, in good: «4... , I ought. to 


P dA with : But YA 
have troubled yout Royal Highneſs. 3:06: 86% have 


, defore 1 | „ 4 . : +4 q 
eſſential Things to la.. + » your Royal Highneſs, I will make a Memo- 
of them, 8 . ws) Murray, 
rial . . + . and give them in to my good Freind Mr.. , your 

: . | 9 | ma i 1 
Royal Highneſs Secretary of State, that he. . . y repreſent to your Royal 
Highneſs what is in. Fa when you are at Leaſure, | 4 
| pray God preſerve your Royal Highneſs Perſon, and. give you Succeſs 
and Glory in all your Kerken as you have had hitherto; and I am, 
while I live, ready to looſe the laſt Drop of my Blood, and with as great 
Zeal as any Man on Earth, F A 
| 5 Moſt Glorious and moſt Ropal Prince, 
Your Royal Highneſs moſt conſtant and faithful Slave, 
Beaufort, Nav 4 . 
e F PL 
+2 - + Then the Copy, of the above Letter was read. k 
Lord High Steward, By whom was this Letter intended to have been 
ſent to the Young Pretender? 


. 2 


2 0 5 
« oy * 2 


L. H. $. How long had you this Copy in your Hands ? f : 
R. Fraſ. 1 had it in my Hands for ſome time after it was written: It 
lay in my Deſk. „ AR en e A 
T. H. S. How long hed ou it in your Hands? 
K. Fraſ. I cannot r 
I. H. S. To whom did you deliver the Goo ? 
* * I do not know to whom I delivered the Copy. | 
Mr. Att. Gen. My Lords, Though it is impoſſible for your Lordſhips 
to doubt who is meant by the Words 44% glorious Prince, and Your 
\ Royal Highneſs, in the Letter, yet, if your Lordſhips pleaſe, this Wit- 
| nels may be aſked, as he wrote the Letter by my Lord's dictating, Who 
was meant by theſe Wards? | 
R. Fraſ. Tag it to mean the Pretender's Son. | 
Sir W. Yonge. My Lords, The next Letter we beg leave to prodace, is 
another Letter that was intended to be ſent to the Maſter of Lovat. 
Look upon that Letter ¶ hing the Letter to the Witneſs], and tell my 
Lords of whoſe Hand-writing it 1s. | | 
R. Fraſ. It is mine. _ 
Sir W. Yonge. By whoſe Order did you write it? 
R. Fraſ. By my er „ 
Sir W. Tenge. Was it dictated by Lord Levat to you? 
R. Fraſ. Every Word of it. 


Sir W. Yonge. Was it ſigned by my Lord Levat, when it was written ? 
R. Fraſ. I cannot be poſitive whether it was ſigned, or not. 
Sir V. Yonge. Recollect, if you can, whether it was ſigned, or not. 
R. Fraſ. To the beſt of my Remembrance, it was ſigned. Ir was in- 

tended to be ſent, with the other Letters, to the Laird of Lochiel, who 
was then at Perth. It was written by me, and dictated by my Lord Lovat 
every Word. | | | 
Sir V. Yonge. Can you take upon you to ſay, that it was ſigned, or not? 
R. Fraſ. To the beſt of my Knowledge, it was. 


Sir V. Yonge. Was that Letter ſent at the ſame time with the others? 


* 


K. Fraſ. Yes; it was. 8 

Sir V. Yonge. At the ſame time, and by the ſame Perſon ?—R. Fraſ. Yes. 
Sir W. Yonge. By whoſe Orders were they ſent ? 5 
R. Fraſ. By my Lord Lovat's. 
Sir V. Yonge. What was you ordered to do with theſe Four Letters ? 
R. Fraſ. To put them up in a Packet; which I did, and directed 

them to the Maſter of Lovat, [+ | | | 

Sir V. Yonge. By whom was you ordered to do it? 
R. Fraſ. By my Lord Lovat. le 1115 
Sir V. Yonge. Were there Three or four Letters in all ? 
R. Fraſ. There were Four Letters. | | 
L. H. S. Was this Letter ſent in the ſame Packet with the others? 
R. Fraſ. Ves; it was. | 


Then the Leiter No IV. was delivered in at the Table, and read by the Clerk, 


as follows : 


| | No. IV. | 
My Dear Laird of Locheil, | | 

L Could hardly beleive ane Angell from Heaven, if he had told me, 
that Donald Laird of Lacbeil wou'd forget Simon Lord Lovat, as you 
have done: And this is the more ſurprizeing, that you cannot ſay, nor 
juſtly think, that, in one Article of my Life, I fail'd to ſhew my ſingular 
Affection and Reſpect for my dear Couſin Lecheil; but, on the contrary, 
gave you all the Marks of Freindſhip in my Power, or that I was capa- 
ble off; and yet, my dear Couſin, fince ever you join'd the Prince, you 
never did me the Honour to write me one Scrape of a Pen, notwithſtand- 
ing of the ſtrict Union and Freindſhip that we always lived in, and our 
conſtant Correſpondence. I ſolemnly proteſt, that I know not what to 
attribute this Sillence to; ſince I cannot accuſe myſelf of any thing that 
deſerves it at your Hands : For you never ſaw me fail in my Loyalty to 
the King, or in my Affection and Freindſhip towards you; nor never 
will, cho' you ſhould continue as unkind as you are. I therefore beg of 
you, my dear Coufin, to let me hear from you; and be ſo good as to 
comfort my languiſhing Soul, and drooping Spirits, by aflureing me 
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was : I truely never had ſo much Need of your Comfort and Af 
as at this time; for IL am in vaſt Diſtreſs of Body and Mind. 
The baſe and treacherous Behaviour of our wretched Couſin the Laird 
of Mac Led has almoſt coſt me my Life alteady: The Night before he 
| ouſe, fitting by me, be 
looked up ſerriouſly, and ſwore to me, that as he ſhould anſwer to God 
| and- wiſhed that God might never have Mercy on him, and that he 
might never enter into the Kingdom of Heaven, but that his Bones 
0 eee on Earth, be burnt, and his Aſhes blown up in the Air, if he 
did not come with all Speed imaginable, and with all bis Men that was 
already prepared, and come and join my Son, and the Clan Fraſer, and 
march South with them to the Prince's Service, wherever he Was. He 
ſwore the ſame terrible Oaths and Imprecations next Day to my Son 
and to your faithful 3 And if he had keept his Oaths 
and Word, I had ſo mannaged this Part of the North, that about 6000 
Men had marched South to the Prince's Affiſtance; which. thought 
| wou'd much encourage his on Loyal Party, and frighten the Egli to 
his Obedience. But when I got Muc Leads Letter ot Tecs Days 
after, in which he told me, that, after deliberateing fully with his Neigh. 
bour, Sir Alexander, and waging the Arguments on both Sides, he, and his 
Neighbour, had reſolved to ſtay at home, and not to trouble the Government. 
In reading this Line, I had almoſt fainted, and my Body ſwell'd with 
Anger and Vexation; fo that I could not fleep nor eat for ſeveral Days 
and I am = far from being recovered, for I have a ſevere Stich and Pain 
in my Left-ſide, which keeps me from my Night's Reſt, and has intitel 
taken away my Appetite; ſo that I beleive the Treachety of that unna- 
tural, ungrateful, and wicked Man, will be the Occaſion of my Death 
very ſoon: But before I die, I reſolved, if poſſible, to give ſuch a Mark 
of my Zeal for my good Maſter the King, and for the glorious brave 
Prince his Son, that I beleive few in Scotland would do but myſelf, 


| Roya 
K. Fraſer: It was intended to have been ſent by the Maſter of Lovat. | 7 ſend my eldeſt Son, who is the great Hopes of my Family, the 


' Cary boy my Life and Soul, to venture his Life and Blood in the brave 
Royal Prince's Service; and he has all the Gentlemen of my Clan with 
him, except a few old Gentlemen that are not able to travell. He has 
Stray, Killbokie, and Religg, the principal Heads of Familys of the 
Fraſers this Side of Lochneſs ; and he has Foyers, Ferraline, and Leale- 
Garth, as the principal Heads of the Familys in 'Stratherrick and Aber- 
torff; and he has certainly taken with him the Flour of my Clan. I 
pray God preſerve him and them, and influence them to fight gallantly 
before the brave Prince's Eyes; for I had much rather hear of my Son's 
Death, and of my Clans, than that they ſhould miſs-behave ; ſince 


I thank God, they were always known to be brave. 

Now, my dear Couſin Locheil, you cannot but think it juſt and reaſon- 
able, that I deliver my Son to your Care, in every reſpect; and that your 
Clan, Cluny's, and mine, ſhould be moſt unite, and live together like 
Brethren ; and that the Quarrell of the one ſhould be the Quarrell of the 
other, according to our mutual Engagements by Word and Write; in 
which, I hope, we will never fail, 
monſtrous Laird of Mac Leod ſhoud put all Relations and intimate Freinds 
on their Guard not to fail to one another; for he has, by his Treachery 
and unnatural Behaviour, fixed upon himſelf the moſt infamous Character 
of any Man on Earth: Fhat Traitor, inſtead of coming to this Houſe, where 
he was way 6 Mr. to join my Son, according to his Promiſe, has marched 
the other Side of Keſſoct this Day with 400 of his choſen Men and Gentle- 


this Country, he was affraid to paſs through it, though it's the beſt Way 
to Inverneſs. His Fears was groundleſs; for I woud .not hurt my 
Mother's Kin, though it was in my Power : But if my Son ſaw the 
Laird, I believe he would ſhott him, or bring him Priſoner to the Prince, 
becauſe of his abominable Breach of Oath and Promiſes to him. | 


Letters, my Son and Gortulegg made two bitter Anſwers to them. When 
the little 5 ſought my Anſwer, I told him to tell his Chief, 
that he was a Traitor to the King, and a Murderer of my Son and 
which he might be ſure I would reſent, if I was able; but that I would 
never black Paper to a Man that had ſo baſely betray'd me; that ſince he 
went to the Devill, I would leave him there, and have no more to do 
with him. a 

Honeſt Gertuleg, who made up a Company to go with my Son, and 
who would be moſt uſefull to him, fell very ill, Eight Days ago, of his 


dyd ſome years ago in Lechaber, and many times ſince. He lies in the 
next Room to me; we are both much indiſpoſed, and Invalids. He 
joins me in aſſureing you, and my dear Couſin the Lady Locheil, and all 
* 2 2 Family, of our moſt affectionate humble Duty and beſt 
Reſpects. . | | | 

Since you are juſtly the Royal Prince's great Favourite, I hope you'll 
be ſo kind, dear Coulin, as make my Court to his Royal Highneſs ; for 
tho' it is my Misfortune not to be able to follow him wherever he goes 
(which would be the Delight and Honor of my Life), yet you can freely 
aſſure his Royal Highneſs, that he has not a more faithfull and zealous 
Partizan in Scotland: And tho' I am not able to mount a Horſeback, 
or travell a Foot, yet I have done his Royal Highneſs more Service than 


Affairs more than any Man in the North: And tho' the Preſident tells 
me plainly, that I have forfeit Life and Fortune, and that my Perſon is 
not ſafe in this Houſe ; yet I am reſolved to live and die with Courage 
and Reſolution in my King and Royal Prince's Service; but no Death 
that they can invent can leſien my Zeal, or fright me from my Duty. 

I beg, my dear Coulin, you may acquaint me what you know of our dear 
Couſin Mr. William Drummond of B:chaldy ; for | can get no certain 
Accounts of him, which vexes my Soul and Heart; for he was one of 
the Men in the World that I loved moſt, and that loved me moſt. 

I beg you ten thouſand Pardons for this very long Letter ; but it is 
to puniſh you for your Sillence, and to convince that I am always the 


ſame Man to wards you and yours, 


I intreat 


Ry cannot ſhew ane Occaſion in which the Fraſers miſbehaved ; for, 


The treacherous Behaviour of the 


men: [I beleive that, hearing that my Son's Regiment was in Arms in 


When he ſent a little ſneaking Gentleman here with his treacherous 


old Diſtemper, ane Inflammation in the Kidneys, of which he had almoſt 


any one of my own Rank in Brittain; for I keep Life and Spirits in his 
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„ intreat you make my moſt affectionate Compliments'to my dear Son- 
in-law 2 am perſwaded he will do Honor to all of erm: in 
him. I am convinced that you will eaſily beleive, that I am, as much 
25 any Man alive, with unalterable Eſteem; Attachment, and Reſpect, 

MESS 4s My dear Laird of Lerheiil i. 
Beaufort, Now * ++ +0 3 n | 
n | | 


"75 * 


Ihe Signature of 


f this Letter was ton. 
Ir. Attorney General. My Lords, There was another Letter, which 
4 very material one; and we ſhall. produce it to your Lordſhips, rather 


to connect the Evidence of this Witneſs; than fer any thing contained 
i it." It is 7 Letter to the late Marquis of Tulliburdine; by the Name 


Duke of Athol _ | 

Sir William Yonge producing the Letter, the Signature te which, and 
Pert of the Date, is torn off. | 
Sir V. Yonge. Of whoſe Hand-writing is that Letter? 


EK. Fraſer. My W n. N 
Sir N. Youg Zy whoſe Directions did you write it? 


R. Froſ. By my Lord Lovat's. | 
Sir 2 Longe. Did he dictate it to you ? 


* 
4 


bk nd LA — — * 


| R. Fraſ. Every Word of it. | 

Sir V. Yonge. Was the Letter ſigned by Lord Lovat? 

Fraſ. Yes, it was. | | 

Sir N. Longe. Did you ſee my Lord Lovat ſign it ? 

[ R. Fra. es, I did. | | 

. Sir V. Yonge. Is the Signature torn off? 

1 F. Fraſ. Yes. 

Sir V. Yonge. Was that Letter ſent with the others? 

2 R. Fraſ. It was ſent with the former that have been read. 

b Sir V. Yonge. In the ſame Packet ? 

e R. Fraſ. Yes. 

- Sir N. Yonge. Which was directed to the Maſter of Levat? 

j R. Fraſ. Les. 2 | : | 
0 Sir V. Yonge. For whom did my Lord Lovat ſay that Letter was 
e deſigned ? 3 ; 
1 Fraſ. For the Duke of Athol. ary 

1 Sir V. Yonge. Who did he mean by that ? | 
| R. Fraſ. The Marquis of Tullibardine, the Duke of Athol that was 
7 abroad. | 


's Sir V. Yonge. By whoſe Order did you ſend that Letter? 
. R. Fraſ. By my Lord Lovat's Orders. 


Then the Letter, N® V. dated 5th December, 1745, was delivered at 
the Table, and read by the Clirk, as follows : 


1— 5 
1 1 1 1 85 No: V. 
ri My good Lord Duke | | . 
in ] HAD the Honour to receive two very ob . . . . * frem your Grace; 
be for which I give you ® ® .. . nks; and I can freely aſure your Grace 
ds . . neſs and Civilitys towards me, have had ® *... preſſion upon 
ry me, that I will remember ® . .. .. ays of my Life with Gratitude and 
er Thankf... And your Grace ſhall always find me moſt ready to ſerve 
re your Perſon and Family. 
ed I had the Honour to return Anſwers to both your Grace's Letters; one 
e- by Mr. Mac Donell, and the other by Mr Mac Pherſon, both of the 
in W Army ; but as the Bearer has the Honour to be your Grace and is my 
ay Relation, and one whom I truſt as much as any of my Family, I have 
ny put it upon him to acquaint your Grace of every thing that happens in 
he this Country worth your while to Hear, ſince I had the Honour to receive 
de, your Grace's Letters; which I am ſure he will do very exactly and very 
5 faithfully ; for he knows every thing that is done in this Country, and 
us does not want Underſtanding. | 5 
en I humbly" beg the Continuance of your Grace's Goodneſs and Civi- 
ef, litys towards me; and be ſo juſt as to beleive that I will remain, while I 


of live, with the utmoſt Efteem, Attachment, and Reſpect, 
al My good Lord Duke, : 
| Your Graceꝰ's moſt obedient, moſt oblidged, 
Biaafort, Dec. 5. and moſt affectionate faithful humble Servant, 
1745. 
1 The Signature of this Letter was torn. 


Mr. Attorney General. My Lords, The next Letter we beg Leave to 

produce, is a Letter frem my Lord Lovat to his Son. My Lords, ou 

Lordſhips have heard already of a Letter which was found in the bex, 

from the Son to the Father; to which this will appear to be an Anſwer. 

The Father's Letter we ſhall prove in the ſame Manner as we have done 

the others ; and the Son's will be proved to be of his Hand-writing, and 

w have been in the Box, at the time it was examined and opened, in the 

Manner your Lordſhips have heard. | 
Mr. pt; Gen. Of whoſe Hand-writing is that Letter? [Shewing the 

Letter to the Witneſs.] oy 

R. Fraſ. It is of my own Hand-writing. 

Mr. Ait. Gen. By whoſe Orders did you write it ? 

R. Fraſ. By my Lord Lovat's. 

25 2 us 1. 
Fraſ. It was not ſigned. 

Mr. Att. Gen. Was — ſent by my Lord Lovat's Order ? 

R. Fraſ. Yes. 

Mr. Att. Gen. To whom? 

R. Fraſ To the Maſter of Lovat. a 

Mr. Att. Gen. Did my Lord Lovat dictate it to you ? 

R. Fraſ. Ves, every Word of it. ; 

Mr. Att. Gen. Did he order you to ſend it to the Maſter of Zovat? 
R. Fraſ. Yes, he did. 

Mr. Att. Gen. Did Lord Lovat frequently order Letters to be wrote, 

dd order his Secretary to ſend them, without ſigning them? 


Dior High-Treafon. 


we take to be One of the Four which was ſent in that Packet; it is not | 


| 


as it ſigned by my Lord Lovat ? | 


— 


Lord High Steward. By whom was it ſent ? 
R. Fraſ. By one of my Lord Lovat's Tenants. = 
I. A. S. Was it ſent at the ſame time with the Packet ? 

R. Froſ. Yes, I believe it was; but I am not poſitive as to the preciſe 
Time it was ſent; it was either then, or a little after: If I was to read 
the Letter, I could tell. [The Witneſs having looked upon the Letter.] 

L. H. S. Does that enable you to recolle& when the Letter was ſent ? 

R. Fraſ. Yes, my Lords, it does; it was ſent at the ſame time with 
the other Letters that I ſpoke of, | 

L. H. S. With that Packet which has been mentioned? 

R. Fraſ. Yes, ö , | 

Mr. Att. Gen. My Lords, This Letter conſiſts of two Pieces; one is 
a Poſtſcript: Therefore we beg Leave to aſk this Witneſs, Whether the 
| Poſtſcript was wrote by him, and dictated by my Lord, and ſent at the 
ſame time with the other ? Fa 
R. Fraſ. Ves, it was. 


Then the Clerk read the Letter, No. X. at the Table : Which is as follows : 
No. X. 


My Deareſt Child, | ; 
I Received the Pleaſure of your Letter by the two Expreſſes that I ſent 
to you the firſt of this Month, which you forgot to mark the Date of. 
It gave me great Joy, my dear Simon, to know, that you are in perfect 
Health, and to fee ſuch a handſome Letter of your own Write and Die- 
tion. But I muſt tell _ my dear Child, that you advance ſeverall Things 
in it that are not juſt, and that you cannot ſupport in Reaſon. In the 
firſt Place, your Reaſon for your not writeing to me before, ſince I made 
my Eſcape (though I accept of your Excuſe) was neither juſt nor relevant; 
for it was not to be ſuppoſed, that either Loudoun or the Preſident would 
be in Terms with me ſo ſoon, after having ſo ſignally affronted them: But, 
in the ſecond Place, it is impoſſible there could be any Terms *twixt Lord 
Loudoun, the Preſident, and me, that ſhould keep you from writeing to 
me; no, if I ſhould be attainted : So your Realon for not writeing to me 
was ill-founded. As to your Advice, that comes immediately after it, in 
repreſenting to me, That if I could make my Peace with Loudoun and the 
| Preſident, and ſave my Perſon and Eſtate, that you would content your- 
ſelf with a thin Regiment : This Thought, my dear Child, was not at 
all digeſted, and entirely ignorant to my Circumſtances : For, in the 
firſt Place, Loudoun can no more ſave my Perſon and Eftate, than any of 
your ſubaltern Officers can; nay, they cannot as much engage to make 
me free from Priſon for any Time: So that it would be Madneſs for me to 
| make any Terms with them, but to ſpeak civilly, and to keep myſelf out 
of their Way. But the Fact is, my dear Child, which you forgot, or 
perhaps that I did not take Pains to inform you of it, That, above ſeven 
Years ago, I was one of thoſe that entered into a formal Aſſociation to 
venture our Lives and Fortunes to reſtore the King, and his Offspring; 
and we ſigned our mutual Engagements for this Purpoſe with our Hands 
and Seals, and ſent it to France to the Cardinall de Fleury, then Firſt Mi- 
niſter of France, by the Hands of Mr. William Drummond of Bochaldy. The 
| Cardinall was fo pleaſed with it, that he ſhewed our Engagements and 
Subſcriptions to the King his Maſter, and begged of his Majeſty to ſup- 
port us: And the King delired the Cardinall to aſſure us of his Protection, 
and that he would give us his Aſſiſtance and Succours to ieftore our King. 
When Mr. Drummond acquainted my own King of this Prooff of my Loy- 
alty, and of my conſtant Zeal for his Perſon and Intereſt, from my younger 
Years till now, gave me evident Prooffs of his Goodneſs and Favours to- 
wards me ſince, as much as to any Subject. He gave Mr. Drummond a Com- 
miſſion to carry to me of Generall of the Highlanders, which I have; and 
ſeyerall Letters writt with the King's own Hand, that his Majeſty would 
pay all the Money I paid Fraſerdale, and his Creditors, for the Eſtate of 
Lovat ; and, laſt of all, the King was fo good as to give ſuch a ſingular 
| Mark of his Favour to me, and to my hay - © that he created me Duke 
of Fraſer, &c. and ſent me that Patent by William Drummond; of which 
I have ane authentick Copy, ſigned and counter-ſigned by the King. I 
would be a Monſter of Ingratitude, if this did not attach me to his Ma- 
jeſty more than ever. Bochalay, not thinking it ſafe to bring the Patent 
to Britain, left it with his Uncle, old Locheil, at Bullen in France, who 
is now come over with Lord John Drummond his Collonell ; and I hopa 
he has taken my Patent along with him. TI beg you may aſſure him of 
my moſt affectionate Reſpects. He and I always lived like two Brothers, 
and loved one another moſt dearly. I am ſure he ſtill retains affectionate 
Sentiments for me, as I do for him. I hope he will deliver you my Pa- 
tent, or a good Account of it, So, my dear Child, ſince that Aſſocia- 
tion, I made it my Buſineſs, where-ever I was, to promote the King's 
Intereſt, and to gain and engage faithfull Subjects to ſerve him; ſo that I 
have done more againſt this Government than would hang fifty Lords, 
and forfeit fifty Eftates. I have therefore nothing for it now, but to pro- 
| mote every Thing that is for my dear Prince's Honour and Intereſt ; And 
nothing made me ever ſpeak as much as a fair Word to Lord Loudoun, or 
the Preſident, but to endeavour to ſave my Perſon from Priſon, ſince I 
was not able to go to the Feild, and fight for my King; but, ſince that is 
over, and that I have no Safety from Priſon, but by being in Hills and 
Woods, and inacceſſible Places, my greateſt Deſire under the Sun is, 
that you ſhould make a good and handſome Figure in the Prince's Army; 
which I wiſh, and am as anxious to ſee done as yourſelf, and would do as 
much for it as I would do to fave my Life, or keep myſelf from Prifon, 
which would be ſoon Death for me: And, as Loudoun toid me the Day be- 
fore I made my Eſcape, That he had as much to ſay againſt me as would 
hang all the Fraſers of my Clan, I have no Reaſon to hedge or diſſemble 
with any Man of the Government: So you may aſſure yourſ-If, that I 
will put all Irons in the Fire to ſend you South, all the Men thats en- 


| 


R. Fraſ. Ves, my Lords, he did. 


gaged with you, and as many more as I can get, hy 
ou 


ä 
Ar. Ait. Gen. Was not that generally to People the moſt intimate 
with him ? 4 | mh | 
EK. Prof. Yes, only to his Intimates. 


K e Steward. Do you know any thing of the ſending of this 
etter? | 


8 77 Ves. 
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calla Wits, - 


arg, 


* 


Tou are quite miſtaken, my dest Child, when" you think; that wur] ie Milan Tage, My Lenk, Wefhall now beg Leave to 
Defire, that would go firſt when'you began this Work: However, | 
in the Houfe of Muily; for that Country is the ſtrongeſt Hold in $, than | 
for 1 will make too good Men defend it againſt all Forces that King 
' xallyiniptuRticable to atrack me in that Country, where I am reſolved to 
*$ pe [4 — Werk, if my Accommodation be finiſhed. I keep Far- 
bes Bl 1 hat 
is Country, I, would. be hunted like a Fox by Landbaus up and down the it all over, and be poſitive, it „ og nbd 
| 4 A would coſt me my Life Cold and Fatigue; Captain Baß 8 Letter 


More than my Orders; for the Tenth Man would not go this Day a 
4 i de working at rr 2 can. * * x : ms : | 
I am makeing up, with all the Heaſt poſſible, a Habitation for myſelf 
Jh 1 
1 can have in Scand. Beſides,” I ordered a Boat to be made, to 
carty me out and in to the Me of Maih, when 1 pleaſe ; fo that it is mo- 
d out ef the Country; for if he went 'away juſt now, when | | 
the-People S. the Aird, are coins Boch, and Simon, with foe Men, out of | Paper was taken out of my Lord 
ount | nd ; 
2 that I am reſolved to ſtay dt my dear Gortulty's. ouſe, which 1 reckon = * 
my Home as much 88 if I was at Caftle-Douny, till my Accommodation | Box. 43 


is.ms fir Sir V. Tate. Was that Letter taken out io the Preſynce of the Lact" 
r 1 0 2 Piſtols and Furniture, after ] cauſe put them | Lovat P—— Captain Duff, Yes, it __ 1 char L »lt 05 
// any thing about that Letter at 
n good in the Army. I wonder that you are ſo long without | that Time! r did ny body elſe ſay any thing about it i 4 

vriteing to me; for you may A ſure that it's a Comfort for me to hear | Captain Duff. I ſpoke to my Lord Leu then, and told him, That [ 
| ter from.you z and when I am a Week without hearing, in the Situation | believed that Letter was not deſigned to Fall into my Hands, ; 

at you are in now, you may beleive that I moſt be very uneaſie. There- | Sir . Yonge. Did Lord Lover mike any Anſwep-to-yoult 10 
fore, my dear Simon, for C | Captain Duff. My Lord Leuat made no Anſwer that I can remember. 
e | Matters goes with you, and what Sir Jobn Strange. My Lords, One Witneſs is enough. | 


to me; and. let me know how. all Matters N | at | ep to Prove. his, Mon 
BR Brine, Army is in, and writs encourageing News, that may — by * — has alſo told your Lordſhips, That be ot ths i in 
de ſhewa to pour People. LL LL LY iy out of the Box, | „ Tas Jug? biel} SH dns And 
11 long much for the Return of this Expreſs ; and I ever am, with | q 2 | 11130 bugs? tew 
e ak ane er F, | * | | Then the Letter, No. IX. was delivered in at the Table, and read by th C * 
e 1 enn 394 * | : 41 follows : OLI LES R KP Mew! Pleal 


a e, 
January i 4th, 174. We duell Father, mo | Dn No, IX. 
P. 8. I ſend, yoy encloſed the Four Later that Jeu ſhould have Right Hon 


| y e e 12.94 FFC Lr Tt 
_ "carry'd with you from Caſlle- Douny, which, I hope, you will have Og» | This Letter is directad, To the Right Hon le Sina Lord Fraſer. of Leut. 1 | nd 
Lud 


3 


'*'cafion to deliver out of your own Hand, You may tell the P. When] My Dr. Papay + Sltratberict. 


you deliver the Letter to him out of your own Hand, That your Fa- Received this Day the Pleaſure of your. Lors Letter of the Iſt. * 


3 ther thought it the greateſt arg of his Life, that his Sickneſs 1 very glad you have no Complaints of your Health, \notwithſtandiag 
1 and Infirmitys deprived” him of the Honour of attending his Royal the Fatigue you have of late undergone in your Eſcape from Ws, 
2 -'»Highneſs where-ever he went; and that his only Comfort now is, that | which gave every body here great Joy. The Reaſon of my not Writing. 
3 he is capable to give his R. H. ſuch a Mark of his Zeal as to ſend you, | your Lor by the Expreſs I ſent laſt was, that I did not know but yon 
1 and his Kindred, to venture your Lives for him; and that he himſelf might be on Terms with Lord Zougen and the Preſident, after making 
. is every Day ve yaa to be made a-Prifoner, and be ſent to Londen, to | your Eſcape. 5 
4 have his Head ſtruck off; ſince it can be eafily proven againſt him, | I'm as ſorry at my bad Succeſs with the Commanders here; an your 
3 that he has done more againſt the Government than ny one of his | Lor can be; but there is no Help for it: Not were they altogether to 
2 Rank in Brittain; and hopes, that ſince, by God's Help, he has made blame, as the Prince's ſudden: Return to Scotland made it dangerous for 
4 what may be called a miraculous Eſcape out of the Hands of his-cruell | them to take any Step of Conſequence, without his particular Orders; 
23 Enemy, he will yet expoſe his Perſon, wich his Sword in his Hand, and theſe they had in a very few Days after I came to Perth; and the who" 
= to ſerve his R. H. and to do his Duty before his Eyes. You will make Orders were, That they ſhould all march directly to Sterling. This, your Sit | 
= your Court and mine to Mr, Murray, as much as you can; he js a | Lo fees, put it out of their Power to march Northward : But as Faw the I; 
= . | yery pretty honeſt Fellow; and, I am 22 ſure, would be ready te your Lop's Safety, and the King's Intereſt, required an W 1207" ag ove 
= ſerve us, And tell young Locheil, and 7 n Roy, That I expect that | the North, I left no Stone unturned to bring it about: I therefore imme K. 1 
1 they will make my Cour, and yours, o his R. H. in every Shape; diately upon hearing of the Prince's being at Glaſzow, diſpatched my Sir 4 
1 and that they both know the entire Truſt and Confidence I put in | Captain-Lieutenant (who was of great Uſe in urging this Matter to the K. J 
= them. „%% Le ee Boa People at Perth) to Glaſgow, to negotiate the Affair there, He is not as Sir / 
= I hope your Captain-Leivt. is come home by this Time; and it was very yet returned; but I make no doubt, how foon the Affair at Sterling is R. I 
= right to ſend him; for he is certainly one of the prettieſt Fellows of ended, but a proper Body of Troops. . ordered to clear the North, bir F 
4 your Clan: Give my Service to him, and tell him, That I beg of him and ſooner the Art . . . .an cannot bring it about. 1 R. E 
x to remember all that I ſpoke to him about my Patent; and when you As to your Loy's Conduct in the mean time, if I might give an A- Sir #; 
1 talk ſeriouſly with him about it, I entreat that you both put all the Irons vice, it would be, not to loſe on both Sides: I am far from meanin by R. # 
_ In Fire you can, to make the Thing ſucceed. I alk nothing of his | this, that you ſheuld come to Perth ; ſo far from it, that provided — 2 . 
= | Royal Highneſs, but to give his Cqunzenance, and own publickly what | could make Conditions for your own Perſon and Eſtate, with 4 Londa, Sir 
= his Father has done for me; which if he refuſe, I molt keep to the Oath and the Preſident, I ſhould be content with a. thin Regiment; but, in K. Z 
= that 1 Aa, before the Duke of Perth, the Earl of raquatr, Lacheil, and caſe they have neither Authority or Inclination to give this, I humbly yi (ry 
= ther zxentlemen, that firſt engaged in the preſent roject with me, think you ſhould immediately come to a Reſolution,” and put it in Exe- | Then, 
1 that I would never draw my Sword till that was dose, And I cannot | cution: For, if your Lor's Clan do not all immediately join the Prince, | 
2 ſuppoſe or imagin, that his R. H. will make the leaſt Scruple about | the Cauſe will ſoon be found out. I would not much care if your Loy's | 
= it, ſince it is for his own Honour, and Intereſt, as well as for that of | Perſon and Eſtate were preſerv'd by their Stay; but it will be hard, if it My d. 
=_ 23 my F amily. 4 1 beg over and over again, my dear Child, to let me hear does not better your Condition with the Government, when it muſt evi: 1 
=_ 7 more often from you . give you my affectionate 1. A1 God, dently make it worſe with the Prince.— I'm ſorry for the Opinion your os 
| BM And his Angells, that you may be preſerved in Life an Ich till vou Lop has of the Two Charles's 2 1 realy think you wrong them; but, that ü 
1 come to my Age. Adieu, my deareſt Simon / Sn | tho' they had all che Inclination in the World, your Lop knows, y94 ut A 
4 I need not te 5 who the Bearer is ; he is a very honeſt pretty Fellow 3 | always accuſd me of not being very ſubject to Advice. As to what & Count 
i 2 | the natural E ead of the M Taviſbac. One F the Deſerters goes in ; Archa. Grant writes of Ana have all the Reaſon in the World Jas bis 
= Company with the Bearer, and the reſt. of them will be up with you in { to believe t is a very great Falſhood, and I'm ſurprized your Lot ſhould BY ind I th: 
1 2 Day or we, in Company with Jahn Duncheg's Son, and. Jolx, 75 give any notice to it. As to my going to Sterling, if it was the People My C 
1 mas Gorimore's Son They came all to me here, and were infinuating | t Perth that were to command in that Expedition, your LO. 81 y 
| Y Complaints 5 855 their Officers; but I would not hear them, as the right, and I would be quite a Conver . . . your Argument; but the bme of 
= ſettleing the atters of your Regiment is your Province, not mine: Prince's poſitive Orders to us all, his comeing there himſelf to command oon bs 
= But I promiſed them, that you would ufe them well; and that they us, and venture his Perſon with ER ON ite alder i en my 
= ' us, With us, in my Opinion, quite alters this ti 
3 would meet not —_"_ all Manner of Juſtice, but with Clemency, | Cafe.——As to my going North, I know your Loy's Influence over vw bon, me 
Rx 4 as this was the firſt Fault: So I hope they won't fare the worſe that I |'Clan too well, to think, that, where your Orders fail, my Preſence wil You Ep 
2H recommend them to you, I beg you may diſpatch the Bearer, and ſend have any Weight, I'm certain your Commands, tho' only intimate by Wl n 85 
3 A2 Man with him here. 7 wg bhmgrey ne wn | 4 your Officers, will do in a Day more than my Preſence wou'd in a Week; imme 422 
=. Te the Honobe the Maſter of Lovat, commanding @ | | © and, I'm perſuaded that your People will come up to a Man, if Jö the old 
23 Reg. ment of Fraſers, at Perth, or Stirling. order them; and, if you do not, that they will ſtay at home ; ſo ih M.“ 7 


Air. Attorney General. My Lords, It will now be neceſſary, that we | North at this time . . u'd look a Little odd, when the Prince is co : ++" 


| 3 ſhould give your Lordſhips an Account of the Son's Letter, and likewiſe | Scotland, has ſent us his poſitive Orders, let us know, that he himſelf f oy. 0 F 
3 of his Hand-writing; and therefore beg Leave to ask the Witneſs, Whe- to come and command us in Perſon, that I ſhould, at ſuch a critics Mo PF J | 
| | "A ther he was acquainted with the Hand- writing of the Maſter of Lovar? Time, run home, would look ill; and the Pretext (as it would be called] at dur 

| 3 R. Fraſer. Yes, I have een him write frequently. | of r... . ing Men, wou'd not fcreen me from an Imputation your Lo wif . 4 

RY Mr. Att. Gen. Is that his Hand-writing, as you believe, or recollect? | I'm ſure, would alwiſe wiſh me to ſhun. Theſe Reaſons, I dare fa my d * 

| F R. Prof. 8 * 5 154 9 l convince your Loe, that my going North is not only unneceſſa 1 but rags 

| 14 Mr. At. Gen. Have you ſeen him write R. Fraſ. Les. very improper, at this time. ae 6 3 = 

1 | Lord High Steward. Have you often ſeen him write R. Fraſ. Yes. "An your Lops Fr. . . ds here join me in wiſhing, that your Loy! 35 5 

| Vor, IX 
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Chamber of. Par- 


e Houſe being reſumed in the Chamber of Parliament; 1 
Ordered, T hat this Houſe will proceed further in the Trial of Simon 
e „ r 
A NMellage was ſent to the Houſe of Commons, by Mr. Spicer and 
Mr. aer to acquaint them therewith, 
Ordered, That the Lieutenant of the Tower of Lengon, or his Deputy, 
e back the. ſaid Lord. Levat, and bring him again to the Bar of 
ak of: in FfAmin/icr-Hall, on Menday next, at Eleven of the Clock 
ip the Forenoom. F 


* 


Monday be 16 of March, 1946: 
„„ e enen Dar.” 1 
A0 T Eleven of the Clock in the Forenoon the Lords and others 

"came from the Chamber of Parliament, in the ſame Order as on 
Monday laſt, into Weftminfter-Hall ; where the Commons, and. their 
Managers, were in the Seats prepared for them reſpectively, as before: 


: +4 


Aud the Lords took their Places in the Court, and the Lord High 
Steward in his Chair. 3 5 
Lird Hieb Steward. The Houle is reſumed. Is it your Lordſhips 


[ 
; 


Neaſure; 180 the Judges have Leave to be covered? | 
Lordi. Ay, ay. | | | mo | 

Then the Serjeant at Arms made Proclamation for Silence; and after- 
wards the following Proclamation : 

| Srrjeant at Arms, Oyes; Oyes, | 

Londen, bring forth your Priſoner Simon Lord Lovat to the Bar, purſuant | 
to the Order of the Houſe of Lords to you directed, PR | 

; — Deputy Governor of the Tower brought the Priſoner to the Bar, | 
in the like Form as before; and then he kneeled down: | 

Lori High Steward. Your Lordſhip may rife.  _ | 
-The Lord High Steward aſked Leave to: go down to- the Table : And 
went accordingly. . | £96. ; | 
1 Lord High Steward. Gentlemen of the Houſe of Commons, You may 
proceed in your Evidence. 5 ä po nog: 

Sir N. Yonge: My Lords, We beg Leave to call Robert Fraſer again. 

PETE Robert Fraſer called into Court. x f 

Sit V. Yonge. My Lords, He has been already ſworn; and [Shewing 
te Witneſs u Letter] look upon that Letter; and acquaint their Lord- 

ips of whoſe Hand-writing it is. 250 g 
K. Fraſ, It is mine; it was wrote by me. i 

Sir M. Yonge. By whoſe Order did you write it? 

R. Fraſ. By m Lind Lovat's Order. | 

Sir . Yonge. Was it dictated by my Lord Lovat? 

R. Fraſ. Every Word of it. 

bir V. Yonge. Is it ſigned ? 

R. Fraſ. It is not figned. 

Sir . Yonge. Did you ſend that Letter to any body ? EY 
2 Fraſ. Yes; it was ſent from Gortuleg to the Maſter of Lovat, at 

neſs. | 

Sir is Yonge." By whofe Order did you ſend that Letter? | 
K. Haſ. By my Lord Lovat's Order. 
Tuben the Letter, No. XI. was delivered in; and read by the Clirk at the 

” | Table, as follows. 

No. XI. 


My deareſt Child, | 29 
Ortul:gg came home laſt night, with Inveralachy's Brother, and the 
Two Sandy's, FairfeilZs Son, and mine: And I am glad to know, 
that you are in perfect Health; which, you may be ſure, I wiſh the 
Continuance of. I am ſure, for all Sandy's Reluctancy to come to this 
Country, he will be better pleaſed with it than any where elſe; for he 
das his Commerade, Gortulzg's Son, to travell up and down with him; 
and I ſhall not deſire him ſtay ane Hour in the Houſe but when he pleaſes. 
My Couſin Mr. William Fraſer tells me, That the Prince ſent Notice 
to Sir Alexander Bennerman, by Sir John M*Donell, that he would go 
ome of theſe Days, and veiw my Country of the Aird, and fiſh Salmon 
upon my River of Beauly : I do not much covet that great Honour at 
this time, as my Houſe is quite out of Order, and that I am not at 
dome myſelf, nor you : However, if the Prince takes the Fancy to go, 
jou muſt offer to go along with him, and offer him a Glaſs of Wine, 
and any cold Meat you can get there. I ſhall ſend Sandy Doan over 
mmediately, if you think that the Prince is to go: So I have ordered 
#1: glyd Poſt to be here preciſely this night. 
Mr. IWilliam Fraſer ſays, That Sir Alexander Bennerman will not give 
bis Anſwer to Sir John M*Donell, till he return, about the Prince's | 
$oing to Beaufort; and that cannot be before Saturday Morning, 80 1 
2, my deareſt Child, you may conſider ſerriouſly of this, not to let us be 
wronted; for, after Sir Alexander, and other Gentlemen, were entertain'd | 
2 1g Houſe, if the Prince ſhould go, and meet with no Reception, it 
will be ane Affront, and a Stain upon you and me while we breath: So, 
ny deareſt Child, don't neglect this; for it is truely of greater Conſe- 
{uence to our Honour than you can imagine, tho' in itſelf it's but a 
Mazgot : But, I fancy, ſince Cumberland is comeing fo. near, that thoſe 
incys will be out of his Head. However, I beg you may not neglect 
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Oyes | Lieutenant of the Tawer of | 


| reaſon; $4 * 1 N . ( 7 22 * ) 

that, the Prince is going there, I have been extream] bad theſe Four 

Days paſt with a Feen ad Cough but, I thank God, I am better 

ſince Yeſterday Afternoon, I ſhall be glad to dre, you here, if you think 

it proper; for as ſhort or as long a Time as you pleaſe. All in this 

F — offer you their Compliments : And Lever am, more than 1 can 
ls, e e 


expre WT | 
March 20th. My deareſt Child 
1746. e Your moſt affectea and dutifull Father. 
P. S. The Prince's Reaſon for going to ny Houſe is, to ſee a Salmon 
kill'd with the Rod, which he never ſaw before; and if propoſes has 
Fancy, he muſt not be diſappointed. I long to hear from you, by 
the glyd Poſt, ſome time this Night. I beg, my dear Child, you 
may ſend me any News you have from the Eaſt, and from the 
North, and from the South; 92 | > a bog 
Lord Halifes. My Lords, I ſhould be forry to aſ any Queſtions that 
might interrupt the Managers of the Houſe of Commons in their Pre- 
ceedings, I ſhould likewife be ſorry, that any Queſtions ſhould be aſked 
by me that ſhould, in any degree; preclude the noble Lord at the Bar 
from any Defence he ſhould think proper to make: But, my Lords, as the 
Anſwer, in Conſequence of my Queſtion, will thoroughly eltabliſh, or elſe 
greatly diminiſh the Credit which your Lordſhips may give to this Evi- 
ence z; therefore I think it my Duty to aſk, Whether, after the Writin, 
of this Letter, my Lord Lovat did himaſelf read the Letter, and approy 
of it? And I look upon it, this would be a neceſſary Queſtion to aſk, 
in regard to all the other Letters which have been, or ſhall be, produced; 
RN. Fraſer, I never did write a Letter from my Lord Lovat, but I firſt 


\ 


BD + 


* 9 


inade à Scraul, or a Draught of it; and whenever it was tranſeribed upon 


clean Paper, it was always read to my Lord Zovar. 

Lord High Steward. Repeat what you ſaid juſt now aloud, 
R. Fraſ. I ficſt made a Scraul or Draught of all the Letters that I wrote 
for his Lardſhip, and aftet wards tranſcribed them upon gilt Paper, and 
then read them every Word to his Lordſhip: Sometimes my Lord read 
them himſelf, and ſometimes I read them to him. 

L.:#4-6; Vpoy your Oath, when, you read any Letter to my Lord 
Lovat, after it had been written over fair, did you read it truly as it was 
written, Word for Word? = | 
K. Fraſ. Ves, Word for Word. | 

Sir Milliam Yonge produced another Letter to the Witneſs, and aſked, 

Sir W. Yonge. Look upon that Letter, and tell my Lords of whoſe 
Hand-writing it is. KY . 5 : 

R. Fraſ. It was written by m 

Sir V. Yonge, My Lords, We 
paziadty.ow | Ek 

Lord High Steward. My Lord Lovat, would you now aſk this Witneſs 
any farther Queſtions? * _. 

Lord Lovat. No; I hope to convince theſe Gentlemen, that no Foot- 
man ſhould give Credit to his Evidence; | 3 N 
| | {Then the Witneſs withdrew, 


Mr. Attorney General. My Lords, We beg that Mr; Jobn Murray of 
Broughton, may be called in again. | GE Tr) 
Mr. Murray called into Court. 
Ar. Att. Gen. My Lords, he has been already ſworn: We pray, my 
Lords, that this Witneſs may ibe ſhewn the Letter, No. III. that was 
read to Jour Lordſhips before, and that was proved to have been written 
by my Lord Zovat ts Mr. Murray. BING | 
| The Letter, No. III. was fhrwn to the Witneſs. 
: Ms. Altorney General. Do you remember ever to have ſeen that Letter 
efore ! | | 
J. Murray. I am ſorry to ſay; that I received this Letter at Intern-ſi, 
in the End of February, or Beginning of Marth, by the Hands of Mr. 
Fraſer of Gortuleg. | - 75 mm 20 
Ar. Ait. Gen. Mr. Murray 5 is ſorry to have teceived it; but 
I deſite to aſk him, if he did in Fact receive it? . 
F. Mar. I did receive it, at Inverneſi. | | a 
r. Ait: Gen. My Lords; We pray, that the Letter written by the 
Pretendet's Soft to my Lord Eevat, may be ſhewn to Mr. Murray. The 
Uſe which we fhall make of it, we ſhall explain to your Lordfhips 
by-and-bye: | MN EE. 66 | 
The Letter; No. VI. was accordingly ſhewr to Mr. Murray. 
Mr. Attorney Gen. Of whoſe Hand-writing is the Name #t the Bottom 
„ 4551557 DE ION | 
F. Ys The whole Letter is written by the -Pretender's Son 
himſelf, | 95 . | 
Mr: Att. Gen: The whole Letter ? | 
F. Mur. Yes: a 6m | 
"Mr. Att. Gen. Both the Body and the Subſcription ? 
J. Mur. Yes: 1 
Ar. Att. Gen. Is it directed to any body? 
J. Mur. For the Lord Lovat. = | 
Ar. Att. Gen: Is that Direction alſo of the fame Hand-writing ? 
J. Mur. The fame Hand. | 
Mr. Att. Gen. De you know if that Letter was ever ſent? 
J. Mur. This Letter was delivered, together with the other Letters, 
to Hugh Frafer, at Glaſgeto. ; ls 
Mr. Att. Gen. By whom was it delivered to bim? 
. Mur. By me, to the beſt of my Remembrance. | 
Mr. Att. Gen. Was it, or was it not, fent and delivered by the Direc- 
tion of the Young Pretender? 
J. Mur. It was by his Direction. . 
Mr. Att. Gen. What was it delivered to Hugh Fraſer for ? 
Mur. It was delivered to him, te forward to my Lord Lovat. 
Lord High Steward. Have you ever feen the Pretender's eldeſt Son 


own Hand. WW 
have done with this Witneſs for the 


write? 


to aequaint me (if it was by ane Expreſs) when you are rightly informed, 


F. Mur. Very often, 


{a} The Letter quas torn where the/e Blanks are. 
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- Sir Villiam Lange. Who was that Letter wrote by ? +> W 
N This Letter was, wrote by Cameron of Lacht. 
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Then the Witneſs was ſewn another Litter by Sir William Vonge, Ns, VII. 
N 

Aurray. 


e LORRtt We Order was it wrgte ? 


4 
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rray. It was wrote by the Direction of the Young, Pretender 


himſelf. TY 5 I "ap $44 n. . . | . 
Sit , Yonge, Was that Letter ſigned ?. and by whom? 


e ter een of Lockic), 4 ac. Pherſon 


Claniz, an, e f ie ov 
ir V, Yorge.... To whom was that Letter directed? Or, is there apy 
dener Ad e 80 lt e 

Murray. No ; there is none... 


en e 


F. Murray. To my Lord Lovat. renn 
Sir , Yonge. Was it, or was it not, delivered to any body to vy ſent' 
2 i | 17 * N ] 3. Hans / 13 i 17959 of at” F ws x9 


ner 
1 


Sir W. Yonge. » At the ſame Lime with 
Ger e . a onda ab ug en, 
J. Murray, Ves; af the ſame Time, and in the ſame Packet. 
Strange. What is the Reaſon why it was notaddreſſed ? {hs {pt 
* A erh. The Reaſon why it was not addreſſed was, that | Hugh 
e there was a Patent granted by the Pretender to rh hn 
Lofd Lovat a Duke. To which Lechiel anſwered, That, if there was 
any ſuch; Patent, it was in the Hands of his Father John Cameron, who 


was then at Dunb/ain; and therefore that Packet was not addreſſed, be- 
* it was not then known, Whether there was ſuch a Patent, or no: 


- k 


"And it was left without any Direction, till Hugh Fraſer ſhould inquire, 


whether there was any Patent of Duke, or not. 8 7 
4 Sir J. Strange. Are you aequainted with Cameron of Lochiel's Hand- 
writing, or not ? ICE | ap 4 
KT 95 rray. Perfectly wel. a ate 2s 
Dir J. Strange. Was you preſent when that Letter was written, or no ? 
of 94 Jurray. There was none preſent but Cameron of Lochiel, Mac 
Pherſon of Clunie, and IJ. ut 850 2 hs TE [Eds 
Sir J. Strange. Did you ſee them ſign that Letter? 
J. Murray. Yes; I dice. 5 40 ERS 
Mr. Att. Gen. My Lords, I mentioned to your Lordſhips, That I would 


explain the Uſe intended to be made of theſe Two Letters. Your Lord- 


Fart ar obſerved, That, among the ſeveral Species of Treaſon charged 
y the Articles upon the Priſoner at the Bar, one of them is, His cor- 
reſponding with the Pretender's Son, and likewiſe with Perſons employed 
1 — 


My Lords, in order to ſhew-a Correſpondence between the Pri- 


ſonet and the Pretendex's Son, and the Perſons named in that Letter, we 
have ſhewn in Evidence, That the Priſoner at the Bar had an Interview 
with Cameron of Lechial, Mac Pherſon of Clunie, and Mr. Murray; which 
is one Kind of Correſpondence: And, my Lords, it is material to ſhew, 
that thoſe Perſons, with, whom the noble Lord at the Bar thus correſpond- 
ed, were Perſons employed by the Pretender's Son, it being, by an. Act 
of the 17th of his preſent Majeſty, made exprefly High-Treafon to cor- 
reſpond with any Perſons employed by the Pretender's Son. My Lords, 
the Firſt Letter now mentioned is a Letter wrote by the Pretender's Son 
to my Lord Levat ; in which, your Lordſhips will find, he refers to an- 
other Letter, which is the Second Letter produced to your Lordſhips, as a 
Letter written by his Order, and containing his Senſe. ' Your Lordfhips 
have heard from Mr. Murray, that the Firſt Letter was written by the Pre- 
tender's Son, and that the Second was written by his Order; and that 
proves exprelly, that the Perſons by whom. they were written, were Perſons 
employed by the Pretender; and conſequently, any Perſons correſponding 
with them were guilty of High-Preaſon within the Meaning of the 
Act: We therefore pray, That the Letters may be read. We do not 
offer them as Letters received by my Lord Lovat, but as Letters written 
by Perſans employed by the Pretender's Son. The Firſt is proved to be 
written by the Pretender's Son himſelf, and the Second by his Di- 
rection. „ e eee ee ee ; 
'Then the Letter, dated the Second of January 1746, figned Charles P. R. 
was delivered in, and read by. the Clerk at the Table; as was aiſo the 
other Letter of the ſum Date, from Cameron of Lochiel, Mac Pher- 
ſon of Clunie, and Mr. Murray: Mbich faid Letters are as follow. 


| Ne, WI. ang 5 ETA) 
| . Glaſcow, Jan. y. 2d, 1746. 
1 Have juſt now read a Letter written to you by Lochiel, Cluny, and Mur- 
ray; and you may depend on its wt ri my true Sentiments, as 
much as if it was all writ with my own Hand. 1 ſhall only add to it, that 
you cannot do me either more Pleaſure, or more Service, than by coming 
to join me out of hand ; and then you need doubt as little as I do of our 


being perfectly ſatisfied with one another a 
For abe Lord Lovat. | * Charles, P. R. 
N No. VII. | 
My dear Lord, 
Yo U need not be ſurpriſed, from the Situation we have been in for ſome 


time paſt, that we have faln out of the Way of writeing ; notwith- 
ſtanding of which, our particular Love and Affection for your Lordſhip, 
and Family, as well as our fincere Attachment to our King and Countrey, 
ſeems. to render itt abſolutely neceſſary to give your Lordſhip the Trou- 
ble of this Letter. | eh 

We are no Strangers to the great Pain and Trouble your Lordſhip had 
taken to perſuade Mac Leed and Sir Alexander to act that Part, which 
was ſo conſiſtent with their Honour and Intereſt, and, if we may venture 
to ſay ſo, the very Being of their Familys ; for your Lordſhip well knows, 
that, upon the falling or ſtanding of the ſeverall Higbland Familys now 
I 
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br © ath;\ believe that Letter to be of his in- Writing eee oys either ſolweak or wicked, as to ende. 
1231 FurMuipruy. Les; I'was prefent in the Room When he wrde $1238 bY: I vour t. e Extirpation of our Familys (which perhaps wou'd not proye ſo 


eaſy as they, imagine); [theſe Luo Gentlemen won d probably de taken 


of Diſafftcted, wich z 


» 


' ſcandalous Activity of one, and ſhameful! Indolence o the other, they 
. ſpared; et cheir diſtant and ſmall Influence, in proportion to the 


dy of the Clans, wou'd e Lee inſignificant to an 
P 57 that might, from unforeſeen Cauſes, afterwards appear.” 2 7 
Voor Lordſhip's Arm and ftesdy Behavior, in fpite of all the unde;. 
band Dealings, as well as open Threats, of the Lord Lenden, and you 
men, and. 3 Nauſeance to all Soeiety), together with mne esd, noble ff. 
generous. Appearance of the Maſter of Lobut in the Cauſe of tir Kg 


and Countreys..bas. not onhy Ee your Lordſhip the Admirztioh 


this Ifland, but has ſettled the Affection and Friendfhip' of the Price 
for your Family upon à möre him and ſolide. F e than we date 
| amily' of Stel. 
notwithſtanding your Lordſhip's many heavy Sufferings u We Ck? 
And this my Lord we don't aſſure you ſtom our ſelves alone, but by bis 
Royall Highneſs ſpeciall and repeated Orders. „„ 
No, my Lord, allow us to congeatulate.you upon yout happy Efeape 
from [averneſs .... Had it been any other, we could hot pofi by have given 
Credite to it, from the Circumſtances of the Story; but khoi ing with whit 
Addreſs Lord Lovat has fo often extricate himſelf frum Difficulties! un- 
ſurmountable by the reft of Mankind, we cou'd not allow ourſelves to form 
the leaſte Doubt of the Truth of it, and are how only in Pain to think of 
the Fatigue you muſt have undergone, and the Danger cut Health Gu 
have run, in ſo ſudden a Change of your, uſualt Way of Liveing. 
The glorious Retreat his Royall Highneſs made from within Furt 
Miles of London, upon Intelligence of the French being landed in Fw 
land, haveing ane Enemy within 20 Miles in Front, and Wh: Made with- 
in 3 Days Narch of Lancaſter in his Rear, plainly ſhows What a' preat 
an wma hom Mind is able to perform. Thel nactivity of the ne- 
my in not harraſſing the Royall Army, when ſo much in their Power, with 
the feeble and weak Attack they made upon our Rear near to, Penrith, 
where they were moſt ſeverely handled, makes it evident how eaſy a Game 
we wou'd have, did Scot/men act with that Unanimity and Vigoar, that 
made their Anceſtors ſo famous over all #Zzz2pe. From the preſent Situ- 
ation of the Prince's Army on this Syde of Forth, who are all in the higheſt 
Spirits, the Numbers in the North atready in Arms, the Victory Ford 
Louis Gordon has obtain'd over Mac Leed and his Adherents, the Janding 
of a Body of French Troops, with a fine Train of Artillery, the Kings of 
France and Spain declareing the Prince their Ally, and aking him under 
their ſpeciall Protection, the French Ambaſſador haveing taken on his 
publick Character; and, in fine, ane abſolute Promiſe from the Court of 
France of a Deſcent of 15,000 Men in England, as by Letters received 
Eight-and-Forty Hours agoe from his Royall Highneſs the Duke of Alan 
a York, and from Cardinal Tencin, makes itt _ that it now de 
on us alone to reſtore the Royall Family to the Throne of their Anceſtgs, 
the Rights and Liberties of the Subject, and Scotlaud to that Honour and 


| Independency your Lordſhip has ſo long and ardently wilh' d for; 


which laſt Article we are abſolutely ſure of, as Scotland, in the worlt of 
Events, muſt be ours. of hh e 

And now, my Lord, the only proper Means that appears to us, in com- 
mon with all the Prince's Wellwiſhers, to bring this to the wiſhed'ſor 
Iſſue, is your Lordſhip's openly appearing in Arms, and joining the Royall 
8 ; in which Caſe, we are certain, that there is not a Man bey ond 
the Forth, however timorous or cautious (except ſome few who haye al- 
ready deftined themſelves to Perdition), but will appear with the greateſt 


| 8 and Chearfullneſs. But, not to take up too much of your Lord- 


ſhip's Time, what his Royall Highneſs above all Things wiſhes and 
deſires is, to have your-Lordſhip with him to take upon you the Com- 
mand of the Army; for tho' the Prince knows, that your Lordfhip's 
Age makes it impoſlible for you to undergo the Drudgery Part of a Gene- 
rall, yett he is ſenſible, that your Advice and Council will be of greater 
Value, than the Addition of ſeveral Thouſand Men. Tho? your Lord 
ſhip has your own Equ page, yett we are apt to believe, the Prince's 
Coach and Six (of which he himſelf makes no Uſe) will be as convenient 
a Voyture for your Lordſhip ; and the French Ambaſſador, with Lord Pit- 
 fliga, who has been in itt all along, won't prove diſagreeable Company, 
| In ſhort, it is impoſſible for us to give the hundred Part of the Reaſons, 
that makes us ſo ſenſible of the abſolute Neceſſity of haveing your Lord- 
| hip about the Prince's Perſon, which you will be fully fats of at 
Meeting. 4 
| This Moment Hugh Fraſer is come here, and has given the Prince 4 
Detail of your Lordſhip's Situation, and that of the Ante , with the 
Propoſall your Lordſhip ſent to the Army at Perth ; of” which be 
approves exceedingly, and will To-morrow ſend Orders, by Exprels 
to Lord John Drummond to meett him att Bannockburn, Saturday firſt, them 
to concert in what Shape it ſhall be putt in Execution, and to move 40 
6 Piece of Cannon towards Blair-Ca/tle without Delay: But of this 
your Lordſhip is moſt earneſtly entreated not to mention one Word m 
any body, leafte the makeing it publick ſhould procure the Eſcape, of 
ſome Folks, who may otherwiſe be catch'd napping ; and your Lordflip 
is begg d to cutt off all Intelligence from that Quarter. 
We ſhall now only beg, that your Lordſhip give no Ear te any of the 
Storys ſpread in the North, as the Gazettes have not contained one Word 
of Truth in relation to us ſince we left Ein; and do us the Juſtice ® 
believe, that we are, with moſt ſincere Regard, Attachment, and Eſteem, 
wiſhing you many happy and proſperous new Years, 


My dear Lord, 
Your Lordſhip's moſt obedient, moſt faithfull, 


Giaſgow, Jan. 2, 
and moſt ſincerely affectionate humble Serva -* 


1746. 
The Signature of this Letter was torn off, 
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Uri Miterney General. M Lords, We have done with Mr. Aiurtey. ö 
9 High Steward. My Lore Loves, Would you aſt any Queſtions of 
A | urray? deen IVR uch . 119 een 1 18 ob P 
Mie Tana. My Lords, I. did alk «your; Lordſhips before, if 1 wigbe 
bare Liberty: to eroſs-examine the Witnelles brought againſt me; and 
17 Loruſhig told me, I might have aa Opportunity of dvitig it, when 
4 me aa £ 0 8 4 Lage” Ot oe 
1 


* 1 


eto make my Defence. e e Bn CONE AC 10S 4 
H. S. Your Lordſhip miſunderſtood me: I did not ſay, that you 


"—ou'd have an Opportunity of croſs-examining any of the Witneſſes pro- 
avs an uni g any of tl pro- 

— : ainſt you, when es to make your Defence z but that you 
5 tharth, when: the: Witneſſes were produced; to aſk them ſuch 
Oueſtiqus. as you ſhould: think proper; and that, When you came to 
Defence, you might make ſuch-Obferyations upon their Evidence 
ſhould. think fit? But if your Lordſhip has à Mind to call any of 
e Witneſſes in your Defence, which have been produced againſt you, 
o not doubt · but the: Managers of the Houſe of Commons will take care 
"= 9% Strange. My Lords, if the Noble Lord at the Bar will give no- 
; tice. over.N ight of any of our Witneſſes, that he thinks neceſſary to call 
in his Defence, we will take care that they ſhall he in the Way. 
I., H. S. My Lord Leuat, Would you now aſk any Queſtion of Mr. 
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3 Lon Tan My Lords, I ſhall ſay nothing till I come to make my 
Defence, 


4 38 30 cle es. wy ; FIT i SAN” 43 F p 
#8 Mam Longe. My Lords, We now beg Leave to call Robert Fra- 
L 
a, Robert Fraſer called into, Court again. 
Fir . Yonge, [ /hewing the Witneſs o Letter, No. XXI.] aſked, Look 
upon that Letter, and tell my Lords of whoſe Hand-writing it is? 


Sir , Yonge. By whoſe Order did you write it! 
K. Ea. By my Lord 's. | 

Sir M. Yonge. Did he dictate it to you? 

K. Fra}, Every Word, | 


"SET; Yonge. Who is the Letter ſigned by? 


others employed by him, knowing them to be ſo employed.” 


31 "BB 2 
io be 


| . £ ON d you ſee him ſign it? 
pat .. Fro es. ; ES a 
Sit #. Yonge. To whom did he order it to be ſent ? 
X. Fraf. To the Duke of Cumberland. 


IJ. H. S. Was that Letter read over by my Lord Lovai, or was it read 
over by you to him, before it was ſent? 840072677 eee iy 

a Fra. It was read over both by my Lord Lovat, and by me to him. 
Then a Letter, figned Lovat, without any Date, was delivered in, and read | 
| ) the Clerk at the Table, and is as follows * 


Fas Matty No. XXI. 1 


— TEK: 1 | mon bas 055! 
1 1 ns is moſt Sr" addreſs'd to your Royal Highneſs, by 
the very unfortunate Simen Lord Fraſer of Leut. 
I durſt not preſume to ſolicit or petition 9 7 Royal Highneſs for any 
Fayour, if it was not very well known to the 


? 
f, 


{ People in this Country, 
attached to the Government, ſuch as Lord Preſident, &c: and by thoſe 
that frequented the Court at that Time, that I did more eſſentiall Service 
to your Royal Family, in ſuppreſſing the gteat Rebellion in the Year 
1715, with the Hazard of my Life, and the Loſs of my only Brother, 
than any of my own Rank in Scotland: For which T had three Letters of 
Thanks from my Royal Maſter, by the Hands of the Earl of Stanhope, 
then Secretary of State; in which his Majeſty Rrongly promiſes to give 
me fuch Marks of his Fayour, as would oblige all the Country to be 


Word to me; for as ſoon as I arrived at Court, and was introduced to the 
King by the late Duke of Argyll, I became, by Degrees, to be as great a 
Favourite as was about Court, of a Scotſman : And J often carried your 
Royal Highneſs in my Arms, in the Parks of Ken/ingtown and Hamptoum- 
Court, to hold you up to your Royal Grandfather, that he might embrace 

you ; for he was then very fond of you, and of the young Princeſſes. _ | 
Now, Sir, all I have to ſay in my prefent Circumſtances is, That 
if your Royal Highneſs will be pleaſed to extend your Goodneſs towards 
me, in the generous and compaſſionate Manner, in my preſent deplorable 
Situation, 1f I have the Honour to kiſs your Royal Highneſs Hands, I 


Men, like me, paſt Seventy (without the leaſt Uſe of my Legs or Knees) 
can be of Advantage in any Shape to the Government, 

Your Royal Father, our preſent Sovereigne, was very kind to me. In 
the Year 1715, I preſented on my Knee to his Majeſtic a Petn, in favours 
of the Laird of ME Intoh, to obtain a Noli Proſequi for him, which he moſt 
graciouſly granted, and he gave it to Charles Cathcart, then Groom of his 

ed. Chamber, and ordered him to deliver it into my Hands, that I might 

4 it to the Laird of Me Intaſb. This was but one Teſtimony of ſeveral] 

arks of Goodneſs his Majeſty was pleaſed to beſtow on me while the 

King was at Hanover: So I hope I ſhall feell, that the ſame compaſſionate 
runs in your Royal Highneſs Veins. 

clajor-General Campbell told me, That he had the Honour to acquaiat | 
Jour Royal Highneſs, that he was ſending me to Fort Milliam; and that 
de begg d of your Royal Highneſs to order a Litter to be made for me, to 
carry me to Pers Auguſtus, as I am in ſuch a Condition, that I am not 
able to ſtand, walk, or ride. I am, with the utmoſt Submiſſion, and 
noſt profound Reſpect, 

S IR, 
Your Royal Highneſs moſt obedient, 
And molt faithfull humble Servant, 
| N LO VA. 


. 5 6 | s | * ; | | ' | . * 
669250 4546-77 ee Wood opt ighsTrea fen?! (526 * 
y 4 * 


* 
8 


L:rd High Steward. My Lord Leuat, Would your Lordihip aſk him 
Wii ä «˖ͤ¶. 8 2 organ la 
4 &! ord Lowet, No. re . LAND? ig ING? PRIN CLINE 
ly en the IWimneſs, by the Direction of the Lord High Steward, withdrew.) 
L. H. S. Gentlemen of the Houſe of Commons, have you any other 
Wine ele i F eee 
ir V. onge. No, my Lords, we have no more Witneſſes to produce. 


« 


OT 1 N 
Sit JOHN STRANGE. ... 


My Lords, R430 WOES 


_ THE Commons have now gone through all the Evidence they propoſe 
to lay before your Lordſhips, in Support of their Impeachment; and as 
that has unavoidably run this Cauſe into a great Length of Examination, 
they think it may not be improper to have the Whole that relates to the im- 
peached Lord collected together, and preſented to your Lordſhips View, 
in as conciſe a Manner as the great Variety of Circutaftagtes that have at- 
tended this Caſe, will admit of; 48 8 | R 
1 nn dd „ 
And we chooſe to enter upon it now, at the Cloſe of our Evidence, as 
the moſt fair and candid Way of Proceeding, with regard to the impeache.| 
Lord; For—fhould the Commons reſerve the ſumming up, and obſerving 
upon their Evidence, to make a Part of the Reply (as they might do), the 


199 then * ſhall hope to have an Opportunity to ſay what is juſt Noble Lord at the Bar (his Defence being then dc might perhaps be 
Witne ; 


under ſome Diſadvantage ;' whereas, in this Way of ſoogeding, if any 
| Miſtake ſhall-be committed in Sratin of the Evidence, or any Obſervations 
made upon it that the Caſe. will not bear, an Opportunity is hereby given 


4  » * > 


to the Party accuſed, to ſet it righti 


5 Hy Lords, The Articles that have been read to'yout Lordſhips, con- 
tain F Þ INES 1903.0! 


our diſtin& Charges of High- Treaſon. 


1 TD he Firſt, is, “ The: Compaſſing and Imagining the Death of the 
ing.” | | 1 n! . 


The Second is, “ Tbe Levying War againſt the King in his Realm.“ 


The Third is, “ Correſponding with the Pretender to his Majeſty's 
© Crown,” + : VCTF 
And the Fourth is, “ Correſponding with the Pretender's Son, and 


_ The Two firſt of theſe are declared to be Treaſon, by the expreſs Words 
/ , GO, 
The Third is made Treaſon, by the 13th & 14th William III. cap. z. 
the Words of which extend to the correſponding with the Pretender, by 
Letters, Meſſages, or otherwiſe. | e 15 5 
The Fourth Species of Treaſon is againſt the Statute of 17th George II. 
cap. 39. which makes it Treaſon to cotreſpond with the Pretender's Son, 
or others employed by him, knowing them to be ſo employed. {th 


i ASI have no Imagination that any Doubt can ariſe, whether, when the 
Matters of Fact are proved to your Lordſhips Satisfaction, the Caſe will 
not come within the Proviſions of theſe Laws, I ſhall forbear entering in- 


to any Argument upon them; and ſhall only ſay, That, although the 


| Articles have charged the Firſt Sort of Treaſon, in the preciſc Words of 


the Statute of 25, E. III. which are; „ Compaſſing and Imagining the 
& Death of the King,” yet the Law does not require Evidence of actual- 
ly accompliſhing ſo horrid a Crime; for that ſacred Life is ſo guarded, 
that the bare going about, or contriving ſo flagitious a Scheme, is ſuffi- 
cient to conſtitute this great Offence, provided thoſe Purpoſes are mani- 
feſted by Overt Acts. 2 | - | 
And that, although Levying of War is a diſtin Branch of H igh-Trea- 
ſon, yet it is alſo an Overt Act of the former Species, That of Com- 
“% paſſing and Imagining the Death of the King,” 5 
y Lords, in ſtating this Evidence to your Lordihips, TI can no way do 
it ſo intelligibly, as by following the Example of the learned Manager 


; | | a |; & | who opened the Nature of the Caſe, and divided it into Three diſtinct Pe- 
faithfull to him thereafter, Indeed the gracious King was as good as his f riods of Time. | 


k 


The Firſt Period contains the Behaviour of the impeached Lord, be- 
fore the Landing of the Pretender's Son in Scotland, in the Month of 7 uly 
1745. | | 

[The Second Period includes the Facts proved to have been committed 
by the Noble Lord at the Bar, from the Time of the Pretender's Son's 
Landing, to the Battle of Culladen. | 

And the Third Period relates to what happened. afterwards, to the 
Time of my Lord Lovat's being ſent up, and committed to the Tower. 

As to the Firſt Period of Lime, your Lordſhips are pleaſed to obſerve, 
that our Evidence goes ſo far back as the Year 1719. 


would eaſily demonſtrate to you, that I can do more Service to the King | And, my Lords, we Choſe to take it up there, becauſe, in the Noble 
and Government, than the Deſtroying a hundred ſuch old and very infirm | Lord's Anſwer, he values himſelf much upon © Having given, in the 


« Year 1715, the ſtrongeſt Proofs of his Zeal for, and Attachment to his 
« late Majeſty, and the Succeſſion of the Crown in his illuſtrious Fami- 
c ly, againſt ſuch as had undertaken the Deſtruction of both: And now 
« Jaments his Misfortune, to have his Fidelity queſtioned, at the End of 
& his Days, when near worn out with Age and Infirmities; and to be 
“ charged with intending the Subverſion of a Government he had, in the 
c Strength and Vigour of his Age, exerted his utmoſt Power and Ad- 
« dreſs to ſupport.” 

My Lords, I have faithfully rehearſed the Words of this Anſwer, which 
I think made it neceſſary for the Commons to ſhew, That the Noble 
Lord's engaging in the late Rebellion, was not the Effect of Dotage, or 
through the Conſtraint, or by the Impoſition of others; but proceeded 
from a long and deep-rooted Principle of Diſaffection to the Proteſtant 
Succeſſion, and of Attachment to the Cauſe of the Pretender. 

To begin then, at the Year 1719: 

Mr. Chevis, a near Neighbour of the impeached Lord, has ſworn, That 
the Noble Lord told him, that, in the Year 1719, when an Invaſion was 
attempted by Spain upon Scotland, and Lord Seaforth was railing his Men 
in favour of the Pretender, he (Lord Levat) wrote a Letter to Lord Sea- 
forth, to acquaint him, That Lord Lovat would join him with his Clan: 
That this Letter was delivered to Lord Seaforth, after it had been firſt 


ſhewn 


the late Duke of Mthol of the 


— 


the 1 JO Ul 
of making with Lady Seafo/t% :* After which he ſhewed it in Confidence | 
to a truſty Friend of his, who declared ; 


Thi hit, eee 
tents of the 3 and his Grace ſent 
up Notice of it to the Government. This came to 1 — 


Ears, who was greatly alarmed at it; but your Lordſhips find he had {pi 
Dexterity to get up his Letter, upon Terms he had ap Opportunity 


and as ſuch, it was thrown into the Firtfmeeee. 
- My Lords, I cannot help qbſerying to your Lordſhips, that it appears 
from this Tranſaction, . that the noble Lord was then contriving to com- 


mit Treaſon, and 2. ſcreen himſelf from Puniſhment; for he declared, 


dience he had of the Pretender's eldeſt Son, in France. 


he had nor ſi 
it could not be 


- Roy Stuart, to the Pretender at Rome, to aſſure him of 


und die. — An Ex 


ing a Copy in a Deſk, 


the original Patent bad been brought over ; but Mr. Murray not bein 


Letter; and therefore, if it had been forthcoming, 
a Mefſagey by 


upon him 1 
„your Lordſhips find him prong eh d 
q F his Fidelity, and 
to haſten his Patent that had been promiſed him for a Dukedom. _ 
It has likewiſe appeared in Evidence, That he afterwards ſent another 
Meſſage of the ſame Nature by Drummond, 3 
In tho Year 1739, he appears to have propoſed an Invaſion to Drummond 
of Bochaldie, in favour of t 


In che Year 17 


ä he Pretender, his law ful Sovereign (as he called 
him) ; and in whoſe Cauſe he then declared he was determined to live 
preſſion your Lordſhips cannot but have obſerved occurs 
{Anne nes e Mr Ciera hat e wi ah 

And the rope . Chevis has proved was 
Lord Lovat to Lochiel and Climy M*Pherſon. 
4 by ores, T paſs over the-poetical Performance between 
and the Noble Lord, and 17 | 
was he declared to Mr. Chevis, that he had ſigned and ſealed an Aſſo- 
ciation of the Highland Chiefs, in fayoyr of the Pretender; and which 
Lord Lovar declared was ſent ober to Cardinal Fur. 
My Lords, This muterial Part of our Evidence is fo far confirmed, 
that Mr. Murray (the Pretender's Son's Secretary) has proved his hearing 
of it at Paris; and that it was alſo mentioned to him, at a private Au- 


4 


2 
— 0 


afterwards made by 
Rey Stuart 


8 


He has likewiſe proved what paſſed between M. Amelet and him, upon 
the Foot of ſuch an Aﬀociation z and the Aſſurances given by that Court, 
of Encouragement and Support. | a7 Wee | 
But, above all, your Lordſhips have heard it confirmed by a Paſſage, | 
in a Letter of the noble Lord's to his Son, that was read at the Table; 
wherein he tells him, That, above Seven years ago, he was one of 
* thoſe that entered into a formal Aſſociation, to venture their Lives and 
« Fortunes to reſtore the Pretender {by him called Ring) and his Off- 
« ſpring; which Engagement (he fays) was ſigned with their Hands 
* and Seals, and ſent to France to Cardinal de Fleury, then Firſt Miniſter 
« at that Court; and was by him ſhewn to the King his Maſter, who 
t promiſed them his Aſſiſtance, and Succours, to reſtore their King. 

Since which (fays he) I have made it my Buſineſs to promote the 
40 mou Intereſt, and to'gain and engage faithful Subjects to ſerve 
c him. . ; i 1 | 

And, in his Letter to the Pretender's Son, he r to all who have 
come into that Country, who (he ſays) will do him the Juſtice to de- 
clare, „That he has always been the moſt zealous and moſt active 
e Partiaan they had in the North of Scotland ; and in that, he owns, 
« he did but his Duty.” This he repeats, in his Letter to Lochiel; 
and boaſts himſelf to be * the Perſon who kept Life and Spirits in the 
Pretender's Affairs, more than any Man in the North.” 
In the Year 1742, your Lordſhips find him declaring he had got a 
Commiſſion to be Lieutenant-General. of the I and a Patent 
of Duke from the Pretender; and which he ſaid he had merited by his 
Services to that Family. | ; 

This Declaration is proved by Mr. Chevis, The Talk of it, and ſee- 
ppoſed to be ſigned by the Pretender, is proved 
by Robert Fraſer. And Hugh Fraſer ſays, my Lord Lovat ſhewed it 
him. | | 

Mr. Murray told your Lordſhips, he found my Lord Lovat expected 


certain, that ſuch a Patent had ever paſſed, he ſent his Letters to Lor 
Lovat, without an Addrefs, but incloſed in a Packet, with other Papers: 
And this, he has told your Lordſhips To-day, done for fear of com- 
mitting a Miſtake, either by directing them to his Grace, or only to Lord 
Len . n 

This Affair of the Commiſſion and Patent is alſo confirmed by a 
Paſſage in the Letter to his Son, that I appealed to before ; wherein he 
tells him, „ That, in Proof of the Senſe his own King had of his Loyalty 
«and Zeal, he had ſent him ſuch a Commiſſion and Patent, beſides a Num- 
«© ber of Letters under his own Hand; the Original of which Patent, he 


„e tells his Son, was in Drummend's Hands; but be, Lord Lovat, had an 


ned and counterſigned by his King.” 


« authentick Copy of it, ft 
Js) had more than ever attached him to 


„ Thefe Favours (he ad 


d that Intereſt; and he ſhould be a Monſter of Ingratitude if they had 


« not.” And, in the Poſtſcript, he charges his Son to inquire for the 
Patent; adding, That“ he aſked nothing of his Royal Highneſs (as he 
calls the Pretender's Son) but to give his Countenance, and own pub- 
„ lickly what his Father had done for him.“ 

Your Lordſhips have likewiſe heard it proved, that, during all this 
time, the whole Turn of his Converſation was in favour of the Pre- 
render. : 

He declared he had made an Alliance, by the Marriage of his Daugh- 
ter, which added to' his Strength, and would enable him to humble his 
Neighbours. | | 
| e Healths drank at his Table. have been mentioned by the Wit- 
neſſes, particularly that execrable one propoſed by himſelf, of Confuſion 
to the White Horſe, and all their Generation. 


The next Thing your Lordſhips heard of, were his Encomiums on the 
Pretender, whoſe G 


ountenance he ſaid proclaimed him, to all Beholders, 


the rightful King. 


There are likewiſe in Proof, his Exultations on the Taking of Oftend, 


as laying open all the Coaſt of Flanders, and expoſing us to an Invaſion 


} 
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; 
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it to be a treaſonable Letter; 


| 


| 


( 


on to the Year 1740. About this time it | 


* 2 
$ W7 5 : * * 


* 
, 


And this Part of ou? Evidenee, your Lordihips will! 
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dime 206 26+) 
carry all before them. "And" this"we tely upon” as u Circarhſhance © 
great Mali nity, when it is conſidered What Numbers of our Ty, 
were then Sn | 8 the Cauſe of Liberty and Zurepe, and wat & Hirn. 
' ation our Power at Howe was in at chat kiwe 9 
Your Lordihips baveVfſewile heard his Declarations ab6#t the Rer.,.. 
mation and the Revolution, and of the noble Lord's Scheme to per rid 
of both ; which was to bring in the Pretender 
And as to Religion, bis Declaration to Mr. Cheb was, That he be. 
lere thete was no Guß Retigion in the World but one; aud chat wa 


the Church of Rome. OE, hes 
ps Service, and Lo 


A very extraordinary Declaration this; to br 
| RAD ad an n "I = 
other Accounts, muſt have fe (at leaſt) to have been of x diff;.;; 
. Thus circumſtanced, my Lords, and this Tempe of Mind, was Lord 
t in, at the Breaking aut of the Rebellion, in the Sutnmer'ef 1 5 d 
Which & the Secoit dien of bor SEC AG. bus , 


ts. # 
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FR WR. TORY 


iderice. W | | 

member, began i e early Notlch N ty Fart Lange has 7 

the Pretender Son's being ade in WA 4 2 had of 

„Upon the News of this, my Lords, he prepares, immediately to fup. 
is 


Son, a Youth of about Nineteen Years old, efthi newly come 
home, or ſent for from the Univerſity on purpoſe, is appointed t6 beat 
e | ” 1 4 . 1 E e * n e 


n. 5 ä | | 
The Deſign of badly him to travel is laid aſide, 4 1 
1 0 { 


* 


2 = «a = 


* 


2 


„ 6000 Men had marched South to the Prince's Aſſiſtance; which he 


; 


| 


at Preflon-Pans into a Victory nat to be paralleled in 


friendly, hoſpitable Manner, and not as a Perſon quartered on by Co- 


A Propoſal made by thoſe who were willing to have kept the Son out 
of Rebellion, is (upon Conſideration) reje&ell by 'Lord"Zovat, who, at 
the ſame time, declared, that his firſt Intention was tb have h ed the 
Clan himſelf; but that now his Son ſhould. go, ſince others hay diſap- 
pointed him, who he expected would have joined Forces with him. 

And, in Conſequence of this, Orders are proved to have been given 
by my Lord Lovat for all Military Preparationss. 

My Lords, this Propoſgl for the Son's. travelling is proved by Huy 
Fraſer, to have been made to, and rejected by the noble Eord ; who as, 
in his Letter to Murray, makes uſe of theſe Words: „ have ſent (ſays 
<< he) my eldeſt Son, the Hopes of my Family, and the Darling 00 my 
„Life, a Youth about Nineteen Years old, who was juſt going abroad 
© for his Studies and Education; I have ſeat him (fays he), inſtead of 
* this, to venture the laſt Drop of his Blood in the glorious Prince' 
„ Service. | 0 i Pais ak ets 

Hugh Frafer. has alſo proved his being charged with a verbal Meſſage 
; and his being ſent back by 


n 
to the Pretender's Son to the fame Effek 
Aurray, with a Letter to Lord Lovat. 1 ; 

He has alſo proved, That, when. he delivered the Letter, and told my 
Lord Lovat the true State of the Preterider's Affairs, which, he faid, 
were not very inviting, after ſo many regular Forces were come from 
Flanders, which the Rebels would not be able to encounter, my Lord's 
Declaration uren that Occaſion was, that 6e he had gone too far to go 
back ;“ and, for fear this News ſhould diſhearten his Son, he ordered 
2 not to . Word of th =_ 0 ess * 

efore or about this time likewiſe, it was, that he received the Pre- 
tender's Manifeſto. Ran Fc ON 

He orders his Son to read it aloud to the Company, ey 

And when Mr. Chevis (who never went near him afterwards) was 
offering ſome Objection to it, my Lord Levat told him, That he talked 
N 3 or it was Treaſon in him to object to the reading the Ma 
nifeſto, 

Soon after this, your Lordſhips may recollect, it has appeared, that 
great Preparations 1405 made for ſu 4 10 the Cauſe of the Peers 
Arms, — Colours, — Tents,— Powder, and Ball, are prepared, and lad 
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one 
** 
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His Arms and Creſt are painted, ſuperviſed, and ap 5 
So eager is he, that his Son is upbraided for his Backwardneſs, and 
He thunders out his Anathemas againſt a Gentleman, who, h thinks, 

had ifogypinted him, which .if be bad ie fl 1 

of the North, that above 


in by Lord Levat's Order, 
roved by himſelf. 
the Retainers of the Family are ſpoke to, to haſten him. 
not N he ſays, in his Letter 
to Lachiel, * he had ſa managed that Part 
6 (Lad, Level] thought would much encourage his (the Pretender 
« Son's) own loyal Party, and fright the Englz/b to his Obedience.“ 
At this time likewiſe it was, that he wrote thoſe Letters to the Pre 
tender's Son, and his Secretary, which were ſo audibly and diſtindly 
read to your Lordſhips, that they ſtand in no need of a Repetition to makt 
their Impreſſion. 3 = . 
In the next place, your Lordſhips find him magnifying the Skirmiſh 
in Hiſtory ; which, 
may venture to ſay, was certainly calculated by my Lord for the Et 
couragement of his People. | f 
When the late Earl of Cramertis's Men marched South, and paſſed H 
. Nenngs your Lordſhips obſerve him repining that the ſhould be 
firſt ready, and what a Shame it was they ſhould paſs by his Noſe. 
He entertains the late Earl of Cromertie, and his Officers, thei it 
Arms for the Pretender, and declaring, in my Lord's Hearing, the 


were going to aſſiſt the Pretender's Son. 4 x 
And this (as it came out upon à noble Duke's Queſtion) was in!? 


- 


pulſion. | | 
All this while his Men are gathering together. 
There are Two Rendezvouſes of the Clan, and 700 
within half a Mile of his Houſe. 8 
He offers (as it has been proved) Commiſſions to ſeveral Perſons; 
Declares his San was to be their Colonel: / 
Threats and Promiſes are made uſe of by him; and the Firy Cro 
carried about : 72 
The diſtinguiſhing Mark of the Rebels, the White Cockade, is wi 
by the Officers in his Preſence 7 1 


Fraſers drawn it 


+ 


* 


ſays 
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e drinks to their Succeſs; and, in hig Letter e etender's Son, 
= of GOD: to preſerve him, and give kim Suc by Eier) in Mit 
„ his Enterprizes :* | „„ ůͤ ‚ CCC 
85 80 thoſe he is ſending forth not to let the Pretender's Son 
1 k k & vs a eee 
e ee Victory and Suceely id M. 
"Let us all be thankful, that his Prophecies' were not"fulfilled! © 
All this while your Lordſhips find him balancing between Hopes and 
Frags gives Orders, and contradicts them, either as our own Forces arrive, 
or there. comes Aſſiſtance to the Rebels, from France; 
-Jafomuch. that his Son is at laſt forced, with Tears in his Eyes, to 
beg, < He may no longer be made a Fool or a Tool of; but may then 
have ſuch Orders as the Father will ſtand by. os 
And then it was he directed the Clan to march; and faid, « Thoſe 
« were the Orders he would ſtand to | 
And, to prove they marched by his Direction, I appeal to his Letter 
to the Pretender's Son; wherein he ſays, „ have ſent with my Son all 
« the. principal Gentlemen, and Heads of Families of my Clan, with 
« Boo of my common People.” And the Words of his Letter to Mr. 
Murray are, I have ſent my Son.” He alſo tells his Son, in the 
exter that has been read, that he will put all Irons in the Fire ta ſend | 
„ tim Men: I will be working at them (fays be) all 1 can,” *| 
His Friends and Dependents, however, were in doubt what to make of 
him, and whether it would be ſafe for them to exert themſelves, or not, 
tulpeAing (and not without Cauſe), that he was keeping open a Back- 
door for himſelf ; and therefore it was they alſo thought it neceffary to 
call upon him to diſſemble no longer, but to take off the Maſk ; which 
he performed before them, by pulling off his Hat, and laying it at his 
Feet, telling them There it is then.” | 
And, in the Letter addreſſed to him from the Pretender's Son, your 
Lordſhips muſt have obſerved a Jealouſy he had of him ; for he is there 
preſſed to come and join him in Perſon ; “ and then (ſays the Letter- 
« Writer) you need doubt as little as I do of our being perfectly fatis- 
6 fied with one another.“ | 
In the Courſe of our Evidence, my Lords, it has appeared, That he 
was taken Priſoner by Lord London, as fomenting the Rebellion; and his 
eſcaping afterwards has been proved. 1 5 
_ He correſponds with his Son and Lochiel, when in Arms for, and em- 
ployed by, the Pretender, 2 they were ſo employed; which is 
one of the Overt Acts of Treaſon laid in the Impeachment. 
And what is the Game he is all the while playing againſt his Son ? 
From firſt to laſt it is an Endeavour to avoid being fixed himſelf, and to 


- 


4 


| throw it all upon his Son; that Son, whom he had, in a manner, forced | openly, That he expected to loſe his 
| ever, that his Eſtate was ſo ſettled, that it, would be preſerved to his Family. 


into the Rebellion. 
This appears by Robert Fraſer's Evidence —_— a Draught of a 
Letter to the Lord Preſident, charging the young 


it would de impomble fot them to find him out; br 


A r Hight Treaſon ik (730) 


Tbe next thin vont Loraſhibs heve heard of, in the Courſe of our 


Evidence, is the Flight of the noble Lord, in order to avoid being taken 


by the King's Troops. | 
To this End, he retires into a Patt e ee he ĩmagined, 
varraſs him. 
In ſuch a Place it is he had that Meeting with the Rebel Chiefs; on 
which Occaſion his Behaviour is very remurkadies wen „ wogt * 
For it has appeared, that, at that Conſultation, he continued to be what, 
at other Times, he boaſted to have been, the Life and Spirit of the Party. 


, 


Who fo forward to reaſſemble their feattered Forces as he? © 

It was he that declared they had no need to be afraid; for he did no 
doubt but Eight or Ten thoufand' Highlanders might yet be raiſed to de- 
fend themſelves, either to get Terms from the Duke, 45 the Elec- 
tor of Hanever's Troops; which was the Expreſſion he made uſe of. 
In conſequence of this, it was then agreed to raiſe Men; and a Paper 
is drawn up for that Purpoſe. The noble Lord indeed avoided ſigning it 
himſelf, by deſiring Lochiel to vouch for his Son the Maſter's Proper 
tion: But it is very obſervable, that when his Cunning ſuggeſted to him 
the Declaration, That he was a neutral Perſon, it preſently forſook him, 
or elſe he had not accompanied it with another Declaration, that denoted 
= 1 at his not having joined the Pretender's Son on his firſt 
This Agreement to raiſe Men is immediately followed by a Diftribu- 
tion!of French Money for that Purpoſe 3 which Money, to the Amount of 
352000 Lonidors, had been juſt received to ſupport the Rebels. | 

The Money indeed, that was intended to raiſe the Frafers with, was not 
paid into the noble Lord's own Hands; but (the Mafter being abſent). it 
was delivered to a Servant that attended upon the noble Lord, and Part 


of it Wes by himſelf, ſoon after, ſent to his Son; which brings it home 


to my Lord Levat as his own At: It ſhews him privy to the Deſign 
for which it was advanced (which was treaſonable); and his own Hand 
is in the Tranſaction. ee Ne EE, © n 

As this Money has appeared to have been ſent over to ſupport the Re- 


bellion, and thoſe who joined in it, the noble Lord thought he bad a Right 
to a Share of it; and therefore ſends to Murray for ſome of it, Which he 


demanded, and received, for Twenty Days Pay of a Guard to attend his 


own Perſon, and defend him againſt the King's Troops, who were in 


Search of Rebels at that Time. | 

And when, ſoon after, his Son came to deſire he might be permitted to 
ſurrender himſelf to the Duke, he calls him a Perſon of a mean dpirit, 
and adviſes him againſt it; that Son who would have been contented 


« o 


with a thin Regiment, ſo the Father had been ſafe. 


When taken, his Guilt e- 4 fle to him, and he eclares 
Head: He comforted himſelf, how- 


Your Lordſhips have likewiſe heard the Circumſtances that attended the 


an with Obſtinacy, | Search of his Strong Box: When Papers were found in it, he declares 


and forcing out the Clan againſt the Father's Inclination, or Power to | in a jecular Way, that they would find no T'reaſon. in them: He conti- 


controul him: Which when the Maſter had diſcovered, by accidentally | nues in this Strain whilſt many private and immaterial Papets were read- 
going into the Secretary's Room, and inſiſting to ſec the Drau ht, which ing; but, when the Letter ſrom his Son (which has been read in F\ 
the Father had ordered he ſhould not, he declares (in great Reſentment | dence) appeared, and he is aſked, Whether that came within his Deſerip- 


. 
Vie 


of ſuch Uſage from his Father,) „ That he would go himſelf to the Pre- tion, or was deſigned to be found there, he changes his N 2275 is ſurpriſed 


« fident, and put the Saddle upon the right Horſe. Good God ! (ſays at its being found there, and agrees it was not in a proper 


« the Maſter) how can he uſe me ſo!” 


| lace.  -. 
After all this, I need only barely mention the Offers he _ ta me- 


And the Diſpoſition of the Son is further proved by the Circumſtance | rit his Life by Diſcoveries, and appeal to the Letter written by him to 
of pulling the white Cockade out of his Hat, in the Father's Preſence, | the Duke of Cumberland, juſt now read at the Table. Thoſe muſt have 


and throwing it into the Fire. a a Koa 1 
And this likewiſe was confirmed by the Evidence of Hugh Fraſer, who 


proceeded from a Conſciouſneſs,” that he had forfeited his Life before. 


How the noble Lord will be able to reconcile- all his ſoftening Inſinu- 


has told your Lordſhips, That, both from the publick and private Diſ- | ations in his Letter to the Duke with what he before ſaid to Lachiel, where- 


One, and fave the Son, declared to your Lordſhips, he never heard of any 
other than directly the Reverſe. | | 


courſe and Behaviour of the Mafter, he is ſatisfied he was better diſpoſed, | in he declares, :** He is reſolved: to live and die in his King aud Royal 
than to have gone, of his own Accord, into the Rebellion. I © Prince's Service; and that no Death the Government can invent can 

To this I may add what fell from Chevis on his Croſs- Examination; e leſlen his Zeal, or fright him from his Duty — This I muſt, leave to 
who, when he Was aſked by the noble Lord about à Plot to hang the Old | his Lordſhip; for, I own, it is paſt my Skill. e eh”) 


My Lords, I am very ready to acknowledge, that, in the Courſe of our 


Evidence, one of the Witneſles has ſaid, That, by what he could obſerve, 


A Behaviour this from a Father to,a Son, which I the leſs wonder at | the noble Lord did not ſeem to be averſe to his preſent Majeſty; but his 


natural Allegiance, which he owed to the FATHER 


PEOPLE. | 


in the noble Lord, when I conſider he was at the ſame time * _ Reſentment, he ſaid, was againſt the Miniſtry, that had taken away his 
; Company. * of 


But how fat that is agreeable: to his Actions, Healths, and Declara- 


| There is one Circumſtance more upon this Head, which is, that, when | tions, that he was ready to join Kouli Kan, it he had come over, your 
he began to find his Majeſty's Forces were likely to be an Overmatch for Lordſhips will 1 1 : | er FAQ! 


the Rebels, he privately ſent out Hugh Fraſer to find what Terms he 


And, as to bis Objection to Mr. Murray's Evidence, as remaining an 


could get from Lord Loudon and the Preſident; and what might probably attainted perſon, I will only 7 e it may appear in this I'ryal when it 


de the Conſequence to himſelf, if his Clan continued in Arms. comes abroad into the World), 


hat although Sir Thomas Armstrong ſuffered 


And this, my Lords, brings me to the glorious Action at Culleden ; upon the Notion, that a er taking within the Year was not ſtrictly 


A Battle which, the noble Lord declared, was raſnly entered upon; 2 Surrender ; yet, in the Second 


ear of his preſent Majeſty's Reign, in 


Contrary to his Opinion; which was, That the Rebels ſhould have re- | the Caſe of one Roger Johnſon, uho had heen outlawed for Treaſon, and 
tired to the Mountains, where, he thought, the Duke's Horſe could not as taken within the Year allowed by the Statute, the then Attorney Ge- 
follow them, and where they might eaſily have ſubſiſted themſelves till | neral, like a true Friend to the Liberty of the Subject, diſdained to inſiſt 

had received a Reinforcement of Troops and Money. « | upon Armſtrong's Caſe ; and the Court of King's Bench held it was imma- 

pon this Occaſion, he pointed out the Diſtreſs ſuch a Conduct mult terial, Whether he came before them on a voluntary Surrender, or a Com- 

have brought upon the King's Troops, and upon that — Commander, pulſory Caption, ſo long as it appeared the Man was there, and amenable 
y 


who, under the wiſe Precautions of his Majeſty, and 


the good Provi- | to Juſtice within the Time: And, in Conſequence of this, the Man bad 
dence of Almighty GOD, has proved to be the Deliverer of his Country. | his Trial, and was acquitted, 


„ 


Surely, , there is no Need for me to dwell any longer on that To apply this to our Witneſs, I need only obſerve, That it has appeared 
Period of Time, which includes the Rebellion. in Evidence, that his Time was not out till 12th Jul 1740, and he 

The Third and laft Period is what happened afterwards: . . | was committed Priſoner by the Lord Juſtice Clerk Fourteen Days before, 

And this, my Lords, conſiſts of a great Number of P articulars, which | and bas ever ſince remained in Cuſtody, amenable to the Law. The Pre- 
have been proved at your Lordſhips Bar. cedent, therefore, I have cited, is directly in the Point, and founded in the 


The Firſt thing your Lotdſhips have heard of is, his perſonal Conſe- Juſtice and Equity of the Caſe; for a Man, who has a fixed Time given 
rexce with the Pretender's Son on the Night of the Battle of Culladen. him to come in, ought not to be prejudiced by being 1 — up before. 


The Excuſes made by the noble Lord to that Perſon, for not coming 
bimſelf to join him, on account of his Age and Infirmities, have appear- 
ed in Evidence, and are to the ſame Effect with thoſe which have been 
read out of his Letters. 1 2 | | 

They are proved to have been, to outward Appearance, ſatisfaQtory to 
the Perſon; to whom theſe Excuſes were made; and your Lordſhips find 
the Parting between them was with mutual Embraces. 

Vor. IX, | 


n 


Some Queſtions, my Lords, have been afked our Witneſſes upon their 


Croſs- Examinations, and ſome Objections thrown out about Expectations 
of Mercy, which I do not ſee it is neceſſary to take Notice of at this 
Time: If they are relied upon by the noble Lord, in his Defence, the 
Reply will be the moſt proper Time to anſwer them; and to that I ſhall 
leave it. | n | 1 


(2732) 
| 3 2 . nd 
Ms Gow remains for me to do, in Diſeh of the cen | | nd th. r Lordſhips 
non. 11 aß 51185 x 1 Ta 25 * e 
VOrdirad, That the Lieutenant of the Toer of Lon din, or his Deputy, 
do rake baek the ſaid Eard-Loniar, and bring him again to the Bar of this | 
K. 


and upported it (as they think) with a 


42. Proceedings,agait 


be to gake particular « 


a 
Have been honoured with by the Commons, .woul 


tice" of the Letters that have been reac 
m of the Witneſles, , £34 1214-3. nne 
ut f is. Nature as I went alang, and- 


—_ 


- us have attempted ſomething of 
they ae alſo freſh in your Lordſhips Memory, it does not ſeem neceſlary o 
be making a ſeparate Head of them. a 4 % e i e $2411 | 

In Gratitude therefore to your Lotdſhips, who have thus honoured me 
with your Attention, I forbear to deſcant any farther upon theſe Letters; 
and if, in this, 1 ſhall be thought by thoſe Who ſent me hither, to have 
been remiſs in my Duty to them (to hom 1 own myſelf accountable), 


— 
* 
15 


= 


rn ed onto ond i 
This 11 1 will fay, upon the Letters, that whatever bodily Infirmities 


1.968 humbly implore their Forgiveneſs. for any Omiſſions I may haye 


the noble Lord may [your under, yet whoever reads or hears thoſe Let- 
ters, and conſiders No ttength and Energy of the Expreſſions, dictated by 


himſelf, muſt agree with, him in what he intimated to Sir Eperard 
Fatohtntr, That the Faculties of his Mind were yet intire.. + 41) 
I have now done, my Lords, with ſtating the Evidence that has been 
iven in Proof of the High- Treaſon charged in the Impeachment; and 
ſhould abuſe your Lordſhips Patience, if (after this) I ſhould attempt 


to apply it particularly to the ſeveral Statutes I took Notice of in the 


Outſet. : . Gin an ene © 253A? 
Sutely, my LOW . may venture to ſay, that theſe Facts (if not an- 
ſwered by the noble Lord) muſt, in your Lordſhips Judgment, amount to 
a full Proof of all the High- Treaſon with which he is charged ; and will 
een me in alluding to that Expreſſion contained in the 
noble Lor s own Letter to his Son, wherein he boaſts “ to bhaye done 
<« more againft this Government than would hang Fifty Lords, and for- 
« Hr Wy , / her wn im 3 a7 3 
us,” my Lords, have the Commons maintained their Impeachment, 
eight of Evidence ſuitable, to 


oy 


the Dignity of their Interpoſition, oo oo oe 2 

They think they. have ſufficiently ſhewn your Lordſhips, that this unfor - 
tunate Lord was not fit to be truſted: to bring his Clan about again, Et 
ver ſure uolos, as he offered to do. On the contrary, they think. it appears, 
that they have properly ſingled him out, and brought him to this Bar, on 
theilt on Proſecution, here to receive your Lordihips Judgment for the 
other Part of the Alternatiye pointed out by himſelf. | 


farther to offer in Support of your Impeachment ? 

Sir William Yonge. No, my Lords. eee ee 
I. H. S. My Lord Lovat, the Gentlemen of the Houſe of Commons 
have cloſed what they have to offer by way of Evidence, and in Support of 
the Charge againſt you; and now is the Time for you to make your De- 
fence, by making ſuch Obſervations as you ſhall think fit, upon the Evi- 


dence which has been given againſt you, and upon whit they have of- 


fered, by way of Argument, to enforce it. Your Lordſhip may likewiſe 
0 
80 nd purſue your bwn Method, as you ſhall think fit; provided it 
be agretable to Law, and the Courſe of Proceeding in ſuch Caſes. | 
Lord Lovat. My Lords, I have already told your Lordſhips ſeveral 
Times ſince I came here, that I was very weak and feeble, and really af- 
flicted with a Diſtemper that made me almoſt incapable to appear here, 
if it had not been to ſhew-my Obedience and Reſpect to your Lordſhips: 
And I now humbly beg, that fince you are ſo good as to indulge me to ſay 
fomething for myſelf, that you wilt give me Four or Five Days, atleaſt, to 
recover my Health a little, and to prepare my Evidence. And, my Lords, 
I have another Thing humbly to propoſe to your Lordſhips: There is an 
Evidence, a very material Evidetice for me who is a Member of the 
Houſe of Commons: I would humbly beg that your Lordſhips would be 
pleaſed to take ſuch Methods as you ſhall think proper, to make him ap- 
ear at the Bar, and give his Evidence, which is but Two or Three 
Words, whatever Day your Lordſhips pleaſe. rs ob ggs 
L. H. S. My Lord Lovat, as to what you have mentioned, Firſt, in 
aſking for Four or Five Days, to ny) na Defence, and prepare your 
Evidence, that is an Interruption of a Trial I have not known; but it 
is in the Judgment of the Lords what Time they will be r ive 
ou. As to what your Lordſhip hath faid, in regard to a Member of the 
ouſe of Commons being a material Evidence for you, you muſt be ad- 


viſed by your Counſel (who are to adviſe you as to Matters of Law, and 


the proper Methods of Application) in what Manner you are to make 
Apglication ſor that Furp oe 
d Lovat. My Le 

ſo; but it will be impoſſible for me to appear before you, except I am bet- 
F . nee Te 

L. H. S. Gentlemen of the Houſe of Commons, haye you any thing to 
offer, in relation to Wut my Lord Lovat has now ſaid? © 

Sir William Yonge. My Lords, Nothing, but to ſubmit it to your Lord- 
ſhips, when you will be pleafed to proceed My Lords, the Time that 
the Priſoner at the Bar has defired is very extraordinary, and'will be very 


inconvenient : But, my Lords, a reaſonable Time the Commons will have 


no Objection to. | | } 
Lord Lovat. My Lords, I am at your Lordſhips Difpoſal ; I am a Pri- 


ſoner here, and ſubmit entirely to your Lordſhips Determination, be it 


what it will. e GT 
The Lord Preſident moved to adjourn to the Chamber of Parliament; 
and the Lord High Steward going back to his Chair, the Houſe was 
adjourned accordingly. And then the Lords, and others, returned in 

the ſame Order as before. | N | 


And the Houſe being reſumed in the Chamber of Parliament, 

_ Ordered, That a Meſlage be ſent to the Houſe of Commons, by Mr. 
Sawyer and Mr. Mounta ue, to acquaint them, That the Lord Levat hav- 
ing requeſted, that Normand Me Leod, Eſquire, a Member of their Houle, 
might be examined as a Witneſs at his Trial, the Lords do deſire, that they 
will give Leave to the ſaid Normand A. Leod to be fo examined at the 


1 


£ 


J. H. 8. Gentlemen of the Houſe of Commons, have you any ching 


r own Evidence, which you have' to offer, and call your Wit- 


| 


| 
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the Degree of Credibili 
1 reſpect to the Firſt, my 


A. 


Lord, 1 will take yout Lorfhip's'Advice, and will do | gerbe 
c N 3 4 Nera 
4 * 1 By theſe and ſuch-like Methods, have my, Witneſſes been 
terri 


I. H. S. Your Lordſhip may riſe. 
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ABOUT een of we Clock in the Forenoon the Lards and ohen 


came from the Chamber of Parliament, in the ſame Order as on the 
Firſt Day, into #/2#minfter-Hall, where the Commons and their Managers 


vere in the Seats prepared for them feſpectirely, as before. And the Lotds 
took their Places in the Court, and the Lord 42 Steward in his Chair, 


L. H. 8. The Houſe is teſumed. Is it your 1 
the Judges have Leave to be covered? 
r 


* "T's INTO 11 
ng Proclamation : 


the Order of the Houſe of Lords to vou directe. 
Ihe Deputy Governor of the Tower brought the Priſoner to the Bar, 
in the like Form as before; and then he kneeled do]. 


; The Lord High Steward aſked Leave to go down to the Table: And. 
went accordingly. MAE $22f nn 
L. H. S. M 
your Defence: IE A 

The Priſoner then acquainted their Lordſhips with his great Age and 
| Infirmities, which rendered him, as he alledged, incapable o ſpeaking:what 
he had to offer; and that therefore he had put into Writing what he 
had conceived, and was adviſed to ſay on this Oecaſion; and which he 
| deſired their Lordſhips would be pleaſed to permit their Clerk to read at 

the Bar: And their Lordſhips permitting it, the ſame was. tead by the 

Clerk, as follows; viz. „ | e 
My Lords," | | YO AL Rs wich 
IN my unhappy Situation, it is with the higheſt Pleaſure and Gratitude, 
that I return my Acknowledgements to your Lordſhips, for the Indulgence 


17. N 


[3.43 **% 14 


my Lords, met with any Degree of Juſtice from thoſe who have apprared 
as Witneſſes againſt me, it would have been unneceſſary for me to have 


can be no Security againſt the Oaths of Perſons who are ſwayed. by Malice, 
or intereſted by the Hopes of Life, and Fears of Puniſhment, it becomes 
neceſſary for me to trouble your Lordſhips with a few Obſervations: Firſt, 
As ariſing from the particular Cireumſtances of my Caſe; and, Secondly. 
Upon the Natute of the Evidence that has been produced againſt me, and 
which ſuch Sort of Evidence deſerves. With 
| rds, upon being ſerved with a Copy of the At- 
| ticles of Impeachment, I immediately applied to your Lordſhips for an/{t- 

der to bring up thoſe Witneſles, whom I thought neceſſary for. my De. 
| fence': And, conſidering the complicated Nature of the Freaſons charged 
upon me, and the great Period of Time they wele intended to compte- 
hend, it cannot ſurpriſe your Lordſhips, that my Liſt contained Sixty, 
or thereabouts. But, to my very great Misfortune, uncommon Metboils 
have been uſed againſt me, to prevent their Attendance :.. The ordinary 
Judges have been diveſted of their Offices, and obliged to appoint, others, 
who were recommended by the King's Officers to officiate. for them: 
Nay, the ordinary Seats of Juſtice have been, in my particular Caſe, for- 
ſaken, and new Courts erected, to which Numbers have. been forced un- 
der the ſevereſt Menaces, to attend as Witneſſes againſt me; whilſt all 
whom thoſe new Judges and Rulcrs, upon their Inquiſition, found might 
be ſerviceable to me in my Detence, have been overawed and intimidated; 
ſo that they durſt not attend my 'Tryah. | Theſe, my Lords, are Facts as 


| notorious in themſelves, as unprecedented in theſe Kingdoms; and Fach 


which I can inftantly prove, to your Lordſhips Satisfaction, partly. by 
Affidavits now in my. Hands, and partly by Witneſſes of undoubted Cre- 


dit, ho have been brought Five hundred Miles from the Highlands of 


Scotland, with a View to be examined againſt me; and who, it is pro- 


| bable, have been laid aſide, leſt what I now take the Liberty to aſſirm do 


your Lordſhips, ſhould, upon their Examinations, have been made to 


from appearing; at leaſt, ſo very few have had the Reſolution to 


| venture, that they ſcarcely deferve to be named, and cannot be material 
for my Defence, without the Aſſiſtance of the others. 1 am therefore under 


the hard Neceſſity to forget yet a little longer the Inconveniencies of # 
cloſe and tedious Impriſonment, and to ſtifle that Deſire of Liberty which 


fectual Interpoſition, I can command the Attendance of my Witneſiehs 
and, of Conſequence, juſtify my Innocence: For, if yo? Lordſhips 
conſider, that my very Words and Actions have been made the Subject 
of a critical Examination, from the Year 1719. my. Caſe muſt aft 
pear extremely hard, and neceſſarily require a very cireumſtantial 
Proof, by Examination of thoſe Perſons with whom I have had an) 
Intercourſe, from that Period till now: But, if your Lordſhiſd 
- ſhould inſtantly oblige me to proceed upon my Defence, unprepated a5 
1 am, I muſt ſubmit. Locked up a Priſoner in the Toter, I cannot m 


| your Lordſhips Order effectual againſt the ſeveral Perſons in the, Liſt [ 


gave in to this Honourable Houſe ; and to proceed to Tryal, whilſt Ian 
under theſe Circumftances, has the Appearance of ſo much-Hardſhipy that 
I flatter myſelf it will move your Lordſhips effectually to interpoie, an 
order ſome proper Method, by which my Witneſſes can be forced to at. 


tend ; and not ſuffer a Peer ot the Realm to be deſtroyed, becauſe he cat 
4 | | waver 4nd, 


— 1 


rdſhips Pleaſure, that 
inder N 

5 2 
inan 


Tuben the Serjeant at Arms made Proclamation for Silence, and after. 
wards the followir | J A on + ng 
| Serjeant at Arms. O es, Oyes, Oyes ! Lieutenant of the Tawer of Lox... 
don, bring forth your Priſoner Simon Lord Lovat, to the Bar, purſuant 0 


} 
#3 Tt 


y Lord Lovat, your Lordſhip may now proceed to make 


you have ſhewn me, during the Courſe of my long Tryal : And had I, 


_ troubled your Lordſhips with any thing in my own Defence; but as there 


is ſo natural to me, for ſome longer time, till, by your; Lordſhips e 
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Lang ok the worlt of Conſequences, to any Lord who ſhall hereafter/be. | 
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wrhet's 


ſuftly, | 
ſiſt on 


mentions as if I was then 7 in Plots againſt his late Majeſty, at the 


tt in his Favour, It might, my Lords, carry the Air of Vanity for 
me to mention to your Lordſhips the many patticular Services I was 


- 


Lords, to ſay, they were Services of ſuch a Nature, as made his M 
think me entitled to very diſtinguiſhing Marks of his Favour, as will ap- 
pear by ſeveral Letters, which, by his Majeſty's Orders, I had the Honour 
to receive from the late Lord Stanhope, my great and very worthy Friend: 
So chat, my Lords, Chevis's Accounts are even more than improbable; 
beſides, that the minute and particular Manner in which he ſwears to Cir- 
cumſtances that have happened ſo long ago, mult render his Teſtimony 
tod filſpicious to be believed. And allow me to obſerve a very remark- 
able Circumſtance, That he has carefully avoided to name any one Man 
who was preſent at any one of thole Gere gs, and could poſſibly 
have been brought to confront him, leſt the ſame Providence which de- 
tected the Elder, in the Caſe of Sufunna, might have detected Chevis. A 
farther Circumſtance your Lordſhips will alſo allow me to obſerve, That 
it is not to be ſuppoſed, that I, or any Man of Common Senſe, ſhould 
dave talked ſo often, and ſo freely, upon a Subject of that delicate Nature, 
to a Perſen, who, if your Lordſhips can poſſibly believe himſelf, was al- 
ways lo openly -and zcalouſly affected to the preſent Eſtabliſhment. But 


ean your Lerdſhips yet conceive any good Opinion of a Perſon who vo- 


luntarily offers himſelf as an Evidence to little trifling Converſations, 
which tne only Opportunity he had of hearing was his eating at my Table, 
when he muſt have ftarved at his own, and periſhed for Cold, unleſs my 
Money had furniſhed him with Cloaths ? In Evidence of this, I. was, till 
very 1:tely, poſſeſſed of many of his accepted Notes, for greater Sums 
than I am atraid he is yet able to pay, I having prevailed with a Friend to 
jet me have Money upon them, to ſupply my preſent Wants; and I 
ſhould be ſorry if be ſhall ſuffer by his Friendſhip to me. 

The next Three Evidences, who have appeared at your Lordſhips Bar 
agninſt me, are theſe infamous Fellows, who call themſelves Secretaries ; 
ine one, and on this Occaſion I name Murray, the moſt abandoned of 
Mankind, who, forgetting his Allegiance to his King and Country, has, 
according to his own Confeſſion, endeavoured to deſtroy both, like an- 
other Cutiline, to patch up a broken Fortune upon the Ruin and Dittreſs 
of his native Country; To- day ſtealing into France to enter into Engage- 
ments upon; your Lordſhips may believe, the moſt ſacred Oaths of Fide- 
lity ; ſoon after, like a ſanguinary Monfter, putting his Hand and Seal to 
a bloody Proclamation, full of Rewards for the apprehending the ſacred 
Perſen of his Majeſty; and, leſt the Cup of his Iniquity, had not been 
filled, to ſum up all in one, impudently appears at your Lordſhips Bar, 
io betray thoſe very Secrets, which he confeſſed he had drawn from the 
Perſon he called his Lord, his Prince, and Maſter, under the ſtrongeſt 
Confidence. Your Lordſhips will perceive, I have yet forbore to men- 
tion the other Circumſtances of his having received, ſince the Battle of 
Culleden, 38, ooo Lowrdors, which he yet expects to live and riot on; but, 
my Lords, who can conſider the Price of Blood and Treachery, and not 
beſtow that Sort of Pity, Which Murray, the greateſt Criminal, the true 
Diſeiple of his Maſter Narri, calls for? One Thing more, my Lords, [ 
cannot omit; and that is, to take ſome Notice of the indecent and ſcan- 
calous Liberty the Wretch has attempted to take, by aſperſing a Number 
of very noble, worthy, and honourable Perſons, of whoſe Innocence your 
Lordſhips were ſo fully perſuaded, as to ſtop him in his Career, leſt, like 
one of Sam ſon's Foxes, he ſhould deſtroy ſome of the worthieſt Members 
of the Commonwealth. Bur if, after all that I have ſaid, your Lordſhips 
can pay the moſt diſtant Regard to this Secretary's Evidence, it is hard to 
determine how many of his Majeſty's other faithful Subjects may eſcape 
the licentious Liberty of his Impeachment ; for let him once think, that, 
upon the Multiplicity of his Accuſations, his worthleſs Life depends, and 
there is no Reaſon to apprehend any of the moſt faithful Subjects can boaſt 
of a long Security. I will not, my Lords, trouble your Lordſhips much 
won the Objections, to which my Counſel have ſpoke againſt the Com- 
petence of this Witneſs; but, if a Deſire of Life to ſo wicked a Perſon, 
ho muſt be afraid to die, can be any Inducement to ſwear falſely, it is 
pprehended impoſſible any of your Lordſhips can give the leaſt Degree of 
edit to the Oath of the Villain Secretary Murray. | 
My Lords, the next Secretary I chooſe to trouble your Lordſhips with, 
Rebert Fraſer,” a Perſon who never had the good Fortune to be worth a. 
billing, and whoſe Veracity and Truth never exceeded his Riches, He, 
by Lords, has taken upon him to ſwear to Letters wrote by himſelf, and 


vds, have neither Date or Direction; and no Sort of Proof has been 
tempted to be breught by the Managers, where, or in whoſe Cuſtody, 
ity were ſaid to have been found. How weak an Evidence, therefore, 
Mis is to fix fo heavy a Charge as High-Treaſon upon a Peer of this 


m, is humbly ſubmitted, But, my Lords, this Witneſs has alſo, to 


thought to have done his MajMy in the Year 1715: But allow me, 1 | 
aje 7 


any of them not pretended to have been ſigned by me: Others, my | 
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go through the "whole Drage of Swearing, framed a very! 
and aukward. Tale to your Lordſhips, of his having found, in a 
deſk in my Houſe, a Copy of a oretended Pa ent, creating me uke gf 
Fraſer, Which | 5 
and 1 muſt leave | | 
if 1 had been poſſeſſed of ſuch a Patent, I ſhould haye left it ſo. careleſly 


| your Lordſhips think it poſſible I cou 
your Lordſhips all know, that it is a mighty unuſual Thing to, ſend Cor 


preflion upon your Lordſhips : Firlt, | 

ps Quantities; and, ſecondly, That it might have been {a eaſy for the 
anagers to have brought a poſitive Proof 

the Perſons from whom theſe Things were ſaid 

make no manner of Doubt, that had this Gentleman, Robert 18 

thought it material, he would have gone a little farther, and ſworn to that, 


|. 25 he is one of thoſe honeſt Gentlemen, whoſe Mouth ſeldom opens, but 


for their "Tongues to lye. 


he would give no Evidence, except in Expe 
| hall ſet upon his own Life, muſt his Evidence be leſs or more hurtful to 


only Price. He ſays, That I ſhewed him a Copy of the Patent; and yet, 
long after this pretended Time of ſhewing, he, my Lords, was the 


was alſo the Perſon who received thoſe treaſonable 
I was brought to your Lordſhips Bar; nor is it laid to my Charge, that 1 
ever received any of thoſe Letters or Commiſſions, which Fraſer is ſaid to 


Obſervation againſt Fraſer of Dunballech, who was himſelf. in the Re- 
bellion ; and therefore in like manner ſwearing away my Life to preſerve 


— 


his own. 


— 


ſervations, till I ſhall have your Lordſhips Order to bring up my Wit- 
neſſes; and then, my Lords, I ſhall be able to falſify thoſe, Particulars, 
and, indeed, the whule Subſtance of this heavy Charge againſt me, 

I muſt, my Lords, be 
much of your Time. I Ta 


der I ſhould make a bad Defence for mylelf, unaſſiſted cither by Counſel 
or Sollicitor; and that ſo many 
Laws, and Maſters of Ciceronian Eloquence, have appeared to manage the 
Proſecution againſt me, But I hope, in your  Lordſhips Hands my old 
Life is ſafe; and that your Lordſhips, whole, noble Blood is like ſo many 


nour, will not, nay, cannot, find. me guilty upon the Evidence of ſuch 
plate their own Crimes, but by laying, them upon me: For your Lord- 


Fawkener, have both their Lives and Eſtates depending upon their giving 
ſuch Evidence as may convict me: And even as to Sir Everard, he has 
Judgment enough to know, that, ſhould I be acquitted, he would find it 
difficult to defend an Action at my. Inſtance, for Reparation of uncom- 


in cutting very valuable Woods, and, appointing Receivers of my Rents; 


conſidered or received by your Lordſhips as an unexceptionable Witneſs, 

My Lords, to me, who am no 
and unreaſonable, that, Socii Criminis ſhould be admitted Witneſſes before 
they are pardoned ; but if it is true, that the Law of England differs in 


ad to know, how that Difference, has, been iutroduced,lI take it, my 


mention none that concerns the Calg of Treaſon; and, it, it is. by the 


G "4 


your Lordſhips, as in this Caſe my Jury. 


Statutes which authorife a Proof of that 


2dly, Becauſe there can be no Room to plead a Penury of Witneſſes in 
Treaſon, which is laid to my Charge: whereas there may in Felonies. 
Another ſtrong Conſideration will naturally occur to your Lordſhips, that 
the Revenge or Malice of Power cannot operate in Felonie ; but may in 
Treaſon. 5 | | wy gk 
If, my Lords, I ſhould be told, It has been eſtabliſhed by Cuſtom, I 


| muſt beg Leave to ſay, That, as it ſeems contrary to Juſtice and Reaſon to 


truſt to the Evidence, which an Accomplice unpardoned is to give, it is 
incapable of being hallowed by Cuſtom ; ſince I am aſſured, that it 
is an eſtabliſhed Rule, That, unleſs a Cuſtom is reaſonable, and accord- 
ing to Juſtice, it js void. oils 31 atas 8 a 

But allow me, my Lords, to aſk, What Reaſon can be given, why 
theſe confeſſed Rebels have not been honoured with a Pardon previous ta 
my Trial? If it is that the Government believe, in that Caſe, they would 
not ſwear the Truth, can the Wit of Man invent a ſtronger Argument 


why your Lordſhips, in equal Diffidence, ſhould not believe them when 
they 


me; ſince, my Lords, Liſe is the Purchaſe, and his giving Evidence the 


— 


My Lords, I muſt next trouble your Lordſhips with Hugh Fraſer, and 
again repeat a general Obſeryation, , That a Perſon, himſelf in the Rebel- 
lion, and who did, upon his Oath, declare at your Lordſhips Bar, That 

Hation of Lite, cannot, be 
reckoned an unſuſpected Witneſs; for, according to the Value which he 


very 

Perſon to whom Murray declared, he knew nothing of ſuch, a Patent. He 
| „ that have been 
read againit me; and it is not pretended, that after this Interview with 
Murray at Glaſyow, 1 ever ſaw him, or had any Intercourſe with him, till 


* 


have brought from Glaſgeru. And here, my Lords, I muſt repeat the ſame 


your Lordſhips Pardon for taking up fo. 
bour under ſo many Diſadvantages from old 
Age, and the Decay of the Faculties of the Mind, that it is no Won- 


mon Wrongs, and Acts of Violence, done by his Ocder upon my Eſtate, 


awycr, it appears. extremely ſtrangs 


] 
Tots." fol granted, that it is not by the Force of any Statute ; for, I am 
ſure, the great Learning and Ingenuity of the Managers have omitted to 


In ſome Sort of Felonies, my Lords, I remember to have often heard of 
| Nature; but, in Treaſon, I ne- 
ver heard of one: And, indeed, the Neceſlity does by no means appear to 
me to be the ſame; iſt, Becauſe the one is not ſo common as the other; and 


er enten (734 #) 4 


riting- 511 


e the Managers haye not offered 10 produce; 
t with your Lordfhips, whether it is at all likely, that, 


looſe; or that, if T had, this Witnels ſhould have been the only, Perſon in 
my numerous Family to have ſeen it; or I am not now. ſpeaking of the 
Teftimony of the other Witneſs Hugh Fraſer. My Lords, is it, ot can 

e have had the Copy, and Ber bave | 
had the Original ? The one Was quite as eaſily ſent as the other; and 


| pies of Patents, where Dignities are intended to be conferred. As to the 
other Part of Robert Fraſer's Teſtimony, that relates, to his writing for 
Arms, Powder, and Balf, I am perſuaded it cannot make the leaſt Im- 
irſt, Becauſe he has not depoſed to, ex- 


ad the Fact been true, by .. 
to have been bought; o 
at leaſt,” by thoſe who carried them to my Houſe, though indeed I can .. 


2 
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Many other Particulars, my Lords, I purpoſely omit, reſerving my ob- 


great and eminent Perſons, ſkilled in the 


Fountains, from , whence iſſue Streams of Humanity, Juſtice, and Ho- 
Witneſſes as have defiled your Bar, and have no ether Method left to ex- 


ſhips muſt allow me to obſerve, that all the Witneſles, except Sir Everard 


and conſequently he has too great an Intereſt in my Conviction, to bo 
this reſpe& from the Law and Uſage of all other Nations, 1 ſhould be 


Common Law, my Objection is entire, and can only be determined by 


1 o& Operation. of the 


” (1938). 


941 have *no/ Pardon; for, if chey are ſuch . abandoned Villaigh Je 
in Truth, my Lords, I believe t! — ſuch) as to N . 
after a Pardon, hen they can neither g e the Evidence 

are to gibe, ſurely your hi N not to Ural: them, when gs 
Lives depend wan giving ſuch Evidence as may convict: e 
yet the Honour to be à Brother Pecr. 
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be Diced, avith eral of the King zubjects, 
A Fe cign Power 705 b ee to invade this Ki nggam, „ 
. correſponded with the Pretender, in order to dethrene the 


King. ud, with that View, ſolicited, and. accepted, a Committion: from 
him; in 0 0 1 


General of the Highlangs; alſo ſolici 
obtained from _ 2 Parent tren him D Dy Revs CS 


Noe, ad. a R 


One ching more, my e „ 4 chat is, ld paging in that Deſign.” ng. 
this Sore ho Spent: ber eſtabliſhed, I ma e to ſay, 2 : d. That he con need to raiſe 2 Rel bellion, 
. Nuiſances here than eyef they were at Rome; | within this Realm. 
and that all our noble and antient F amilies will be, by degrees, cut 4 That Conſpiing with a Fe Goa Þ bet 
upon Pretence of Jacobite © ublican Plots; ſince the Hiſtory, my Dres AQ of Compaſing the Death oft 
Lords, of all Ages ſnews, we Po wer can make Plots; and fatal Expt- As to the Prost: Arn 
rience proves, that in every Age ate Villains ready, like m N Secre- | Robert Chevis-proves, "Finds in; * 155 * 8 Lord: — — 
taries, to prove wWH¹e Power ſhall hereafter diftate or expect. hoſe to William Drummond of Bochaldie the Project of an Invaſion. ;... "6 
Thus far T thought it my Duty, in Vindication en trouble”) That, in 1740, he heard: him ſay, There was an ee 
your Lordſhips, and, without further treſpaſſing upon your P drank Succels id it. Wanne 
. Robert Frajer -praves 3 Letter of the ach of * Fannary,. a6, from 


2 my Life, my Fortune, my Honours and, what | is 
Bets 15 10 Lordihips. Do * lt 
tear oe 2 you think to an) 


Lord Loot: No, my Lords. . 
ar Mr. ee gen. 
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».; My Lord, | 

"HOUGH the noble Lord pe 3 in pn 
he has called no Witneſſes, * reſts his Defence — ther upon Com 
Pn Obſervations, and Objections to the Force an > Credibility of the 

vidence againſt him, if I was to follow my own Inclination and Judg- 
ment, 1 ſhould chink it — as {oy any Hung upon » Matter 
Age ſufficiently underſtood, 4 

ut 1 am told by the Opinion of thoſe, whoſe Opinion is to me a 
i ; That 1 Gall not do my Duty, nor perform the Part aſſigned we 
unleſs 4 cloſe this ſolemm Frial, by calling. back your rdſhips | 
ry and Attention to the principal Grounds upon which. we have | 
pr + +6 eſpecially as they have now been RN to as inſufficient, 
and complained of -as ſetting an Example, whi may be dangerous to 
Innocence hereufter. 

'The Gentlemen who mana this Proſecution have, in the Courſe of i it, | 
meant to do Juſtice to their Truſt in ſuch a manner, that the noble Lord | 
at the Bar ſhould feel the Weight of Truth, but not of his Accuſers: 
And it is not to aggravate Guilt, or to preſs down the J. oad heavier upon |. 
him, that I am at this time commanded to ff ak; but to ſatisfy your | 
Lordſhips now, and the World hereafter, from the Nature of the Eyi- | 
dence by which this Acculation Age been ſupported, why no Part, is 
attempted to. be anſwered. 

He has put your Lordſhips in mind, that the Law requires you, a6 
his Judges, to be his Counſel; Which is certainly true: And J am per- 
2 Compaſſion, inſeparable from noble Min „has been ingenious 

uggeſt to your Thoughts, Doubts and Objections, in favour of one 
ſtanalg in that Place, who, certainly labours under ſome Infirmities, 
and is allowed to defend himſelf by no other Tongue than his own... / 

If Scruples have ariſen in the Minds of any of your Lordſhips, they 
will gain Strength from that Comſideration; and the honeſt Prejudice 
you — feel from his Want of Aſſiſtance, may be of more Advantage 
to him, than the ableſt Aſſiſtance he could have — 

It is proper, therefore, it may even be neceſſary, to endeavour to ſet the 
Whole in ſuch a View, as may tend to obviate every Poſſibility of Doubt. 

There are but Two Things for your Lordſhips Conſideration upon 
this Occaſion: | 

Firſt, Whether the Evidence 2 is-a- convincing and legal Proof 
of the Chu e, if it be believed ? And next, Whether there be any 
Reaſon to induee your Lordſhips not to believe it ? 

The only thing, in the Courſe of this e which has not yet 
been done to ſatisfy your Lordſhips with * to both theſe Points, is, 
to apply the particular Evidence that has been given to the principal 
Overt AQs laid in the Articles of Impeachment. 5 | 

2 this is the only thing which has not yet been done, it is the only 

which I ſhall attempt to do. | 

Ae are Three Kinds or Species of Treaſon, of which the noble 

Lord at che Bat ſtands accuſed by the Articles: 

Lee and Imagining the Death of the King: 
aq his Majeſty within the Realm; 
pod ling, contrary to a late Act of Parliament. 


- Charge, yoty as 


6 5 3 are Lreaſons, declared: to be A thi Statute of the | 


the Third. IT 8 
e the Death of the King! is an — Thought, 
"I ; and-therefore;; as God alone can e of 
Thoughts, "becauſe He alone can know them, ſo, ſor this Lu of 
-'Devaſon, no Man can be convited,”unleſs he does ſome open Act, which 
proves the ſecret Intention of his Mind. It is not neceſſary, that the open 
Att ſhould have an immediate Tendeney to take away the natural Life 
of the King; but an Deſign to ſubvert his Government, or to raiſe 
War againſt him, which may, in conſequence, draw on his Death, has 
been long ſettled to be an Overt Act of this Species of Freaſon. | 
4a High Treaſon, for greater Security, the Law requires a formal, as 

well as convincing Proof ; ; and therefore no Man can be found den of 
High Treaſon, which is not proved by the Teſtimony of Two Wirnelles. 
One, let his Credit be never ſo good, let him be ſupported by never lo 
many Circumſtances, is not ſufficient, © ” 

Bur it is not neceſſary, that Two Witneſſes ſhould ive Proof of. the 
ſame Overt Ads : If they give Evidence in Proof of tiltin& Overt Acts, 
it is enough, provided they are Overt Acts of the "ſame Species of 
T7 reaſon. 

Having mentioned what legal Proof is required (for this was the Law 
before the 7th of King William, and is therefore applicable 40 the preſent | 
Ovcafion), I will tate the Overt Acts of each Speeies ef Treaſon, 
whereof the noble Lord ſtands impeached ; and apply the Evidence to them. 

Of Compaſling and Imagining the Death ot the Kings the ng | 


25 of E. 
ompaſſing 


, 


5 * - * and Seals, 
then Firſt Miniſter of ag by the 1 of 2 


mond of Bechaldis. The Cardinal was gſo 


and introduced as coming from thoſe, who 


| whom be came. 


| Aſſociation, and particularly as to Lord Lauat himſe lf. 


-| politive Teſtimon 


from my Lord's 
writing of the Son, and to have been found i in my Lord's pb — 7 


noble Lord to his Son, to have been dictated by him, 


7 over to him, approved of, and ſents in which axe iheſe Wards: © 0 


I was one of thoſe that entered into al Aſſocistian 6 venture, 
our Lives and Fortunes to reſtore. the King, add, His ee and, 
'« we ſigned our mutual e for this Purpoſe with.qus ur Hands, 

and ſent it France to the Cardi e 
iam Dr 


its that de 


"de King his Maſter, 


1 e pry che 


< ſhewed our Engagements and ebe e . to the 
and begged of «x5 Majeſty. to ſupport us; and the K 
9 Ee to aſſure us 0 0 Protection and Aſſiſtance, 
& reſtore. OUT. rakes, Ws dne ms 
1 are Two Witneſſes ks give Evidence of that ; urns 155 
hea roof againſt the noble Lord of Overt Act: But this direct Proof 
75 


ag by general Evidence. rnd bes 

rray mY erer proves, That ſuch an Allaciation and le- 

boy _— | fone to the Court of France; and that William Drummond of 
Bechaldie was the Perſon who carried it; he names all who figned- it; he 

was himſelf carried by this Drummond of Bichaidie to Monſicur Ang, 
N and ſent the 

ſieur Amelot, upon 

ing to carry $0 thols ſcam. 
21 l 

This general Evidence is again corroborated by. chat, which — 


Proof againſt the noble Lord, Jos 4 2 
In his Poſtſcript to the Letter I mentioned before, he. "Cars, bs 


ciation and Memorial: He was received b 
Foot : He had an Anſwer on the French 


Patent of Duke was refuſed, he would keep to the Qath that be gave - 


the Gentlemen who firſt engaged i in the Project with him, that he would 
never draw his Sword till that was done. He mentions. Three of -the 
Perſons by Name who firſt engaged with him; ſo that the general Evie 
dence is ſupported by this Poſtſcript, as to ſome of thoſe. who hgned the 


The Authenticity of this Letter and Poſtſcript don't xeſt-upes. the 
of Robert: Praſer only; but is ſupported by io ar 
to which, this is an Anſwer, proved to be the Han- 


There are other Circumſtances which give Credit to the Proof 
having entered into the Aſſociation, which was ſent to Franca by I Alan 
Drummond of Bachaldie. +» ad Tis 

In his Letter to Lachiel, he inquires after Mr. Millan Drummond, a 
the Man whom he loved, and who loved him beſt. ard 

Robert Fraſer ſays, Lord Lovat told him, That his Patent — a 
Hands of one Drummond in France. 

And, in his Letter of the 14th of 7 221 to 5 1 be laue, The 
Patent was ſent by William r as a eward of his . june 
in the Aſſociation. 

The Second Overt Actof this Species of Treaſon, which I 3 

That he correſponded: with the Pretender, in order to dethrong: the 
King, and, with that View, ſolicited and accepted a Commiſlion from 
him to be-Licutenant-General of the Highlands; and alſo  ſolicited- and 
obtained from him a Patent creating him Duke, as a Reward of wy 


. 


e in that Deſign 


ho — — with the Pretender be ade „ by AQ. .o 
Parliament, et Correſponding, in order to diſturb the King's Govem- 
ment, is an Gurt Act of Compaſſing the Death of the King 3 and-ſoit 
is laid in the Articles. 08 

As to the Proof of this Overt Act: 107 
- Robert Chevis heard him, in 1736, ſend a Meſſage Roy Saut tate 


| 8 with Aſſurances of his Fidelity, and that he would live 304 


die in his Cauſe ; and charged Rey Stewart to expedite the loading 


1 


Ov ert Acts laid in the Articles are Three: 
* Be 


- 
his Commiſſion of Lieutenant-General, and Patent of Duke. pA 

This is corroborated by Charles Stewart, who met Roy 5 

1736 at Boulogne, and was told by him, That he was going to = 

and hoped for a Place under the Pretender, thro- Leue of Reconiaies- 
dation which he carried from Lord Lowat. 

| Robert Chevis was told by Lord Lovat in 1742, That he had en. 
Commiſſion of Lieutenant-General, and obtained a Patent. 

Robert Fraſer ſaw at Gortuleg, among Lord Leuat's Papers, a Cor 
miſſion from the Pretender, appointing him Lieutenant-Generall. 

He ſaw the Copy of a Patent creating him Duke. « 23886 

He was told by Lord Lovat, after his Eſcape from Lord Loudon, Thi 
his Patent of Duke was in the Hands of one Drummend in Frans. 

Hugh Fraſer was told by Lord Lovat, That his Patent of Duke l 
Lochiel's Hands; and, in November 1 145» my Lord — him 2 Gu 
of the Patent. 

Ia his Letter to Jahn Meurrey af * — oh * Count 
Bearer (who was this Hugs Fraſer) about a Suit he had to make. 

Jobn Murray of Broughton ſays, Gortuleg explained. * to relats hb 
Patent. —_ 

In his Letter to his Son, ſpeaking of the "lane, war why 2 * 1 

When he was acquainted with the Aſſociation, he gave Vr. Dr 
* mond a Commiſſion to me of General of the Hi e which I _ 
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1 Honed 8 by open Deed, Overt Ads ate always 1 
| 11. Lad ef all, King "why ge eta te me 2 laid r 2 Treafon, the tho? , they are only Deca | i 
rere P : by Willem Dhinmndy of Which I | tions of the Manner of levyin War. | NY 
q 3 7 0m mn _ — 2 * . bit it; a ; In the preſent Caſe, on 25 tticles have pointed out patticularly the ' 1 
; * Fre Org inal, he . wa was of with old Lach, PA 2 Ons =1 | ores: in which ho 2 a Lord is char er wi havin . War. And 4 
| | 8 wet Þ this Species of on thete are * Lbs | 1 
jo t6 this Letter * I d Letters "the Pen de 
0 | Ljevtenent 1 Fre er) 1 61 bim ts te Firſt; That he encouraged, by Meſſages an , 
| = 5 be ES: I 
| « — — —5 on. bs Roy his | Hugh Fraſer proves, That he catried * Merge ſtor 33 1 the 
44A ò¹rW̃̃ ͥ16¶ 
4 «« $wot was 
% Hub ing Bore hep a - 2 rides gr 121 Laken — | 0 . as to the obs 1 N 3m is Tre by its 
Nan Loebiel, whether | a be writt wer to a 
| — — * NY 2 * ne yn 7 25 3 — Ford Fraſer ſwears, he brought fch an from 
we AQ chere n In Marr bton tb od Leuat, was priv e Contents, 
—— Pray din peſts Br d ne by 5 — 3 ives + 1 4c orient And Joln Murray of Broughton HEAR 
0 | * — _ S1.-2nd — of nc rh hon ye and | That he feceived this Letter from Gortaleg. | 
q 2 N whi ich — thy Authen of che Letter. All theſe Letters are eſtabliſhed by the P ipt to his Letter to his 
, all Thied Overr A a weh - of this s of Treaſon Son, of the 14th of Jannary 1746 ; in which he fays 
( —— 1285 22 e ene you incloſed the Four Letters which ou thould have * 
* er he conſpired wiraiſe War and Rebellion = his Majeſty, | + you — * —· . You may tell « Prince when you 
e within — 2 _ Wn der* Son; he ſ. 1270 Authenticity of this is ſupported by his Son's Letter, to which 
. —— 'of — det will do 9 Juſtice ts declare, that 1 this is an 2 e Two bade w FAN n 
artizan | t 18 re t $ 
4 ad 12 —— North of — 1 Pitt + * Ne, Hefe beſides al the Circumſtances which” give them k 
„De py EEE Articles, is 
1 « and Spirit of the 1 irs in the — a Hearts of That he ſent his Son, at the Head of an armed Force, to join 'the 
4 Pro made — 4 2 i GAIA _=F yt : Verb Poor, and his Adherents, and affiſt them — nth ar they 
I — s inſt his M within the Realm. 
* In his Letter to his Son, he ſays, Since — Aﬀociaion, I _ ie — . ng Har vet n Ls 2 tent Letters early to Tus 
+ 2 {hd encourage faithful 50 eo 1 wh 80 that I have Heads of different Tribes of the Name, to prepare Weir Men, in wwe 
: Y af | ; 
5 = "phy > inſt this is Government than would hang Fifey Lords, and * 7 5 oe 5 e ey oy 71 3 
2 In the Poſtripr, It can be eaſily proved againſt him (your Father), „ Houſe, with his 
— 8 5 — done more againſt the Government than any one * ? __ * bag" wag Witneſs'ts give chem Gun power, ad delivered | 
ö «K Rank in ritain.” 5 bet 
f the Pl here it was, for that Purpoſe : 
| "Hugh Frafer That be ſaid he 8 — . 2 Merger be Cirnifhed wem wich Bonriets, Shoes, and Shot, = 
1 but — * _ F; =o Haq an 8 cr eng ND | His Letters to the Young Pretender, _ — vp and the Son 
4 as — | ſent his Son, and the Men he 
. ee Fi , —.— Mar 5 "Ig Pugs foys aft his Return from the Preſident, Lord Lovat 
1 — — — * got VS, = = mou ht het « | gave his Opinion, that his Son ſhould match with — Diſpatch : aded. | 
, n final Opinion, and ſhould not be counterma 
of WE _—_ 3 the true State on both Sides, he ſaid he an That my Lord 5 him- p Captain's C 5 
ö bad gone too far to 110 
. In his Letter to iel, he ſays, He had ſo managed the North, that | miſſion; ye 1000 nan th 4 
be — 2 — Aer 2 1 1 * 8 | of Min Hr — z and raid 4. Maſter „ — _ If — 
| — 1d fend his 8on and Clan Wiſhed himſelf younger, 
4 Al, 12 aer — That he made Excuſes to —_—_ ow wc, — _ he nile 25 — the Men himſel f. Blamed Rs 85 Son's - 
* others, for not having joined them publickly': That — 3 — 4 Slowneſs in raiſing the Men- Promiſed Oratuities to the Wives and 
* ee er ee bs Ma f | Children of thoſe who went South to the Pretender, and engaged to 
— * — BY 4 enera weer * iT; hs ſupport their Families in their Abſence. 
= —_— _ _ 1 bim — W. Walker was preſent at Part of a Diſpute between Lord Lovat and 
vi to vat by Doctor Cameron, a \ the Fire. 
Vcc CE ee Bones Why way 
- the Pretender landed, one gorge! 3 e e ee g N <« have me do? I am forcing my Son out, the Life of me.“ 
* 3 hy — retender too by moſt of his Letters; which imply a pre- | Pater Fraſer of Balladrum proves, That when the bio them _ 
' n > | 
be vious — — . * Aſſurances given: They are full of e his —— S eee uſed wyo oh Lord Lovat, and he em go to his 1 
* not acting up to that, which, he ſeems conſcious , was expected from — ar or WE dy a Bt Were ges to this 4 
, him. d confirmed by a Variety of Circumſtances, E 
my 0 His Wavering Foe 1 e 9% e e e e . The Thin and — — Sno Act of te kind of Treafon, _ 2 
r | hat he-conſpired with many Perſons in Arms, how 3 
id ci, 2. _ _ ki lar — rn A be ie | 3 2 Rebellin, when it was almoſt pprefſed, and to raiſe 2 
be intended to have headed them himſe 1 eee e 3 
2 i ppoined,} heneithier would join the Rebels himſelf, nor 5 5 a uld | 7 3 bones, That ain Martligen, 43 
1 Upon the News of the Battle of Preſton- Pans, he reſolved his Son ſhou in ihe Hand of —— ͤ—ͤ—ũ— the Re ebels ; 2 4 
* go. x Men would be ſufficient an mention 400 I 
15 When on Accouny came of the Landing of the Dutch Forces i — [RY 8 gary rh wp his Son; and defired Zochiel to anſwer for his Son, 3 
ait gland, he reſolves his Son ſhould ſtay, ſo as to give Occaſion to that Ex- | wh Ferqaber proves, That: rer, Officers; and ſaid, 3 
WW preflion of his, That one Day undid what another did. ba Body of | He tid na dend :thaid ting r 8000 is honeſt Nen, fight _ 1 
1 At laſt, when Lord Fohn Drummond landed in Scotland, with a y he | Elodies —— ——⅛ F 
n French Forces, and Aſſurances of powerful Succours from France, — waves; She — k raſers Foes 1 as his 4 
e 0 the Deſign of ſending his Son. ly dread- | Son's Quota; and that he defired-Lockiel to anſwer for. his - 
Ke This Conduct, and FluQuation of Counſels, ſhew he equally _ * All French Money was diſtributed for the Purpoſe * raifin 4 
2 ed — breaking —＋ — — — ys rn — dew; > 70 or 80 Louiders were given to a Man belonging to Lo 3 
| of Succeſs ; or keeping them, when it loo e = ; 
oy — Strength to alf the direct and politive Evidence, that the Caſe was 25705 _ 2 CS hs fays, That 1 Da ak, my N 
the Servant who had received the to his 7 
2 Thus this Sn Act is proved by the Teſtimony of Two nba wry 0G of | ſending ney, 
iet and Hugh Freſer, and ſupported may all the Circumſtances w So that, te this Overt AQ, there are Three concurring Witneſſes. 
am the Authenticity — Lord Bed AC- The Third Head of Treaſon laid in the Articles, which is, knowingly 
* The Second Species of Treaſon, whereof * hi the | correſponding with the eldeſt Son of the Pretender, n Perſons employed 
„ WF cuſed by the Articles, is, Levying War againſt the King within by him, contrary to the late Act of —— 22 becauſe 
Lan. t that Part of the Charge is vidence upon 
I My y Lords, Leyying jr 2 _=_ 7 and — of the - —— ner — 2 Treaſon; and, as — it has already been 
bing, is alen n Act, and may be laid as an o 1 1 
PE” g 1 5 the King : It 10 impoſſible to conſider a Man as _ e _ :cular Proof. is fron y corroborated, if it wanted any 
o * War, ane having done ſome AQ. Jn Treaſon chr * bim- Support, by. general Evidence of Guilt, 
_ — all who aſſiſt are 1 7 incipals. Tho' a Man ſhould not him- OE Bak alrymple proven, That Lord Lovat, after he was taken, 
ati — appear in Arms, nor commit any Hoſtilities with his own _ beine aſked; how: be came to be engaged, ſaid It was in Revenge for the 
reit be volugtarily aide, in any Manner, thoſe who are in Arms, _ 6 bs — 
635 WH commit Hoſtilities, — is guilty of levying War. 1 by. the | | David Campbell aſking how he came to be engaged in a thing of this 
* —.— — — wy min — n ISO — = Letter by the | Kind, at his Years, Lord Lovat ſaid, He had been diſobliged by taking 
1 ilities commi or ven; yet, f 
FE Staruce of Edward IN. requires the Four Kinds of Treaſon firſt men- away his 4" ite A Sir 
4 Vol. IX. 
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| ebe 5 wi 


of Danger to Innocence her 


reſts upon a ſingle Teſtimony: They who ſupport each other, firſt told 


tod be forges? Conſider how they are authenticated. - Te ſome his 


(* 7 i? ) 42. 1 F 
Sir, Ev 


Pots e e eee ere eg 
ſentinent to "the 2 70 for havin . e ama bis g zer 


he ſaid, Ris the Sa eyenge, ave — 1 


Mere bee 12 15 "fri r £ the Fog 
I e Ys te ew, that, be ought h is. only 


"lis "Be: "$5 e his PER to "thoſe DL ip N * 
bir Everard Fawkener 1 knowing who be Was, 


© had ated was too notgrigus 


$6.4 


1haf the Part 
3 5 wits the eue and Strength of che Evid | 


ine ale emble 


ent depends: from the Prec 
1 1 licele,thought to have, heard 


of: this: were 2 doubtful 3 if s were a meaſuring Cad, the 
Commons: had rather che Gulſty ſhould eſcape, than run à riſk of the 
Innocent 1 hen they — they deſire the Perſon 


couſed upon clear, ſatisfact and onanſwerable 
Proof. 2 at +. Wh ons 97 92 
Ihe noble Lord at the Bar ee of * Hatdthips 7 Few 
are the T'ryals.in.which ſuch a Complaint: would be fo little founded. 

„He had full Time to prepare for his Defence: At/his own Requeſt he 
ban been indulged with Adjournments during the Tryal: He has had 
as the Advantages — Aſſiſtance which could be given,” or connived at. 

I wiſh the _ Rule of Law, as it ſtill in Proſecutions of 
this Kind, could have allowed him to make his full Defence by others. 

The Appearance of a Hardſhip would have deen removed; but, as this 
Caſe i is circumſtanced, the removing that Appearance. would have Herpes | 
the Tralroption much: more than the Priſoner. 4 

I ſpeak it ſeelingly, I had rather reply to the ablek Advocate, an 

do wha my Duty now requires of me. It is painful to the laſt Degree, 

abſerye upon any thing which had dropped from himſelf bak Jome | 
atice muſt be taken 

He has laboured to probe, That . Credit ought to be — 4 to the 
Witneſles: againſt him, becauſe, many of them are Accomplices, and 
ſpeak: from the Danger of their Situation. 

L will allow, that the Hopes of Liſe, or the Fear of Death, may have | 
induced — of them ies Werten 'this Occaſion, bur not a 
falſe Evidence. | 

- The ſame Hope or Fear ig a Security againſt that's When the Sem 
mons accuſe, and your Lordſhips fit 64 2 what Expectation can 
they have but from their Ingenuity and Veracity? Should they be 
caught prevaricating, ſhould they be detected in a falſe Accuſation, 
deſperate were their Condition A 

But the noble Lord is miſinformed, when he ſays an Atcoanflict 
ought not to be believed at all, till be is pardoned : If fo, he could not 
be examined. The utmoſt Force of the Objection is no more than Oir- 
cumſtance, to weigh in the Scale againſt his Credit ; but then it muſt be 
balanced with the Matter of the Evidence, the Manner in which it is 
grinder rent; which is is ſupported, kad teas by which it is un- 
560 ! 

The Matter haverls prabibiandedainng INothing of Aae | 


aj! wh *. . Caſe. 1 in Jud 
h may be made upon this Oe 
eafter. 


their Stories ſeparately; have never ſinee had an Opportunity of con- 
ferringz and therefore could not agree in à Fiction. -One perhaps frit 
examined in Londen, another at neſs, neither knowing what the 
other had, could, or would ſay, kept in ſeparate Cuſtodies rar, lince,--- | 
it is impoſſible they ſhould unite in the fame Falſhood. 

The Manner too in which they gave their Evidence, carried with it a 
Degree of Conviction : To inſtance in one, the Behaviour of Hugh | 
Fraſer demonſtrated what he told your Lordſhips: He ſaid, if he had no 
Hopes of Mercy he would not have ſpoke at all; for if he fubmitted to 
be examined, he muſt ſpeak religiouſly the Truth. 

The viſible Agonies, and Anguiſh of Mind, under which he laboured ; 
the Ingenuity with which he anſwered the preciſe Queſtion put to him, 
without ever goi 7 * Syllable beyond it; ny not but force Belief to 
all he ſaid ; and ſhewed he gave the Anſwer becauſe it was true," but 
wiſhed not to have given it upon this Oecaſion. 

When he'(firſt diſcovered what he knew, he line told your Lerdihipe; | 
that be thought himſelf in the Article of Death; and from what he then 
ſaid he never has varied ſin eee 

- The Proof by which their Feſtimony is ſupported, I have already laid | 
* in one Vieẽ: To eontradict them nothing is offered. y 
e noble Lord ſays, the Witneſſes who could clear him are not 
here: T in the Gourſe of the Tryal, we heard of his having 
Witneſſes, and hat they would prove; he has not had Time enough to 
ny, - The complains of their having been prevented: "As he has 
not Witneſſes enough, he won't call any. 

N are Pretexts; but he let oy he true Reaſon he has no 

ere is no 


"f will do him the Juſtice w deed that; if he had a Truth, | 


Difobedience Gf hie Son--- That unhappy Bo is already attainted, an 
now actually in Cuſtody, Though he might P's been — the Stape- 
dat, if he were out of Reach, yet, in his preſent Situation, I am fure | 
noble Lord would not defend his own Life by loading-this unfortu- 
mace Youth: Much leſs would he attempt ſuch a kind of Defence, con- 
ttary to Truth; for ſo it moſt be, iff 0002 thei Priſoner e our 
Evidence, 1s beloved... Nen * | 
Would he call Witneſſes to prove the Lanard which heve: ES read. 


| almoſt tempted to mention ſome of them - but, in Parr," the 


nothing againſt the Priſoner but plain Facts, and poſitive Evidence, 


We Bee I enn by n Ne- Letter, u 
ſigned ee the nod Lori to his Royal is men 2; 
produced r- The Body ie robe by dhe — Brafers. . 
— eh this, and te Signatere: which remains 10 the Ir ap 
manif. of the ſame Hand. Hf dah £ 19 "1 af 1 Wd 1 N . 2 dom | 
Obe e the moſt,wateria) Letters-is an Anſwer, t 10 Letter wrote, 
4 * 8 moſt be 4 Forꝑery ; yet it wat found in his 2 
uſtody. _ Bur the.iatcinfick Evidence of Authenticity is NM fRironger 
Tot, 3 how come they to give the E 5 
Aſſociation, and mention the fame Perſons erb as "Your 
— r Fe how ce. bes le. 
the general Evidence is a ow me s wil 
b 1mm pp5:s Sew bn WY 
+. Af ,Rebett Frojer Means the. Littets, how tame Hugh: Fraſer; as 
gathers, 40 give the ſame [Account of the Patent and Commiſſion 
is to be ſaund in them? If the Patent and Commiſſion never Wee 
ot hand of, how could they be put into forged Letters ce d. 
mat ks are unnoeſſary, where the Caſe is ſo plain. I have faid thus 
to ſhew,. that the noble Lord's alledging he wants: N 
not. his Witneſſes, may be of mote Service to him, than 
or Witneſſes, he oould have; and to ſhe w, that the Cor Teo 
taken upon themſelves this Proſecution, to lay the noble Lord at the! 
under any Diſadvantages, in his Defence. From the Witneſſes 
have been examined, the Caſe muſt appear to your Lord ſuthias: "ty 
Adyantages could have enabled him to get the better of. There art 
many Circumſtances which induced them to ſingle out this Profeetitibn; 
many Circumſtances of a publick, many of a" peculiar” Nature. 1 


SD 


. 


1 


* 


occurred to your Lordſhips in the Courſe of the Examination wy ing and ! 
refrain, kit I ſhould.drop any thing that might tend to inflame,.. {Evi 
thing of that fort has, by every body, been carefully avoided upon "this 
Occaſion.---That Ciceronian Eloquence, as he calls it, from Prineiples 6 
Juſtice and Humanity, has not been uſed againſt him. Every jencle- 
man, Who bas (poke in this Tryal, has made it a Rule to himſelf,” to uf 


without Aggravation.— They have addreſſed themſelbes to Jad 2 


ment, and not to your Paſſions. I dare ſay your Lordſhips'h a 


| that; though the Evidence given conſiſts of à Variety of Facts. "ſore and 14 
more directly mon the noble Lord, others leſs, and ſortie;' faps, Colo 
not affecting him at all, neither in the Summing 1 up the Evidence, nor Ih ſonet 

| what I have bo troubled your Lordſhips with, has any ching been * 
mentioned as direct Evidence againſt him, which is not ſo. Circum- dides 
ſtances. Which only tend to corroborate, have been mentioned in that Lor 
Light; and Evidence which no _ affects him, has not deen repeated, that g 
or ubſerved upon at all. Trya 

My Lords, The Whole is now before your Lordthips't Ie is your Fact, 
Province: to make * Concluſion which Nes to be Waun ſtom tit were 
Fremiſes. Far ad ih tain, 1 

588 319 3 wk. e Aal * nn, | to thi 

Lord Tales. My Lords, The Abilities of a the ee! zlowe 
juſt now ſpoke, never appeared with greater Splendor ub & at "this Mane) 
Hout, when his Candour and Humanity has been joined to thoſe Priſon! 
Abilities which have already made him fo conſpicuous, that I hop was gl 
Day 10 ſee him add Luſtre to the Dignity of the firſt Civil'Emplo there. t. 
in this Nation. My Lords, I obferve one thing in the Defence of whe were Vi 
noble Lord at the Bar; which, for the Sake of the Managers for the aan 

ute 


Repreſentatives of Great Britain, and out of the Regard that I have' for ay 
their Conſtituents who deputed them, I ann rex Pages obliged o 05 Juſtice 
Notice of. 


My Lords, The noble Lord at the Bar, i in | bis Defence, \60MtanE; 1 HL 
believe, very unjuſt] ly, of the Hardſhips he has ſuffered,” in being de- me v 
prived of his Witneſſes; and, at the ſame time; mentions, rhat there art nd oth 
Wimeſles of indiſputable Credit, who were brought up in order to be Cattle 
Witneſſes againſt him, but who have not been examined by the Mani and thry 
7 for Fear they ſhould, on their Croſs- Examination, ſupport choſe 1 4 

acts. cath 

My Lords, I therefore now deſire, for the Honour of the PRES them, k 
who are Managers of this Proſecution, that the noble Lord at the Bir MM 9. by 
may be aſked, Whether he is now willing to have thoſe Witneſſes 472 up and 
duced, and to have them aſked any Queſtions concerning that Matter! = to 

Mr. Attorney General. My Lords, What has been taken Notice cf fer, 


by the noble Lord, and what is deſired by him, is extremely irregular, heard 
- after the Managers have cloſed and fummed up their Evidence; and the Il © 


noble Priſoner had Liberty and Time given him, in the moſt indulgent may Thi 
| Manner, to make his Defence in ſuch as he ſhould de adviſed. fle — 0 
was pleaſed to make a Speech to your *Lortihips, containing 2 ACS 

ic 


Variety of Facts, but declined produting any Witneſſes; and rhovgh, 


called upon for that Purpoſe, thought proper to acquaint you Local ourt o. 
that he ſhould offer none to ſupport thoſe Facts which he had allzd, fy be 
Your Lordſhips have, upon that Deere: been plested to proces : for 1 
hear the Managers Reply. 18 your 

My learned Friend on my left Hand hath eteeut6] that Part it 7 = 


great Juſtice to the Commands of the Commons, and aH that Tendet- 
neſs to the noble Priſoner, which was conſiſtent with his Duty. "> 
Lordſhips have heard and felt the Weight Of i 01041-02408 

The Proceedings are Cloſed, and wair only for" Doris Opt: 
nion. The Managers therefore are ſurpriſed to find the mobfe Lord no# 
calling upon the Priſoner, to examine Witneſſes which he did not thirk 


Lord 
de read as 
facts. þ 
Fu ſent « 
you this J 


Signature Bill. remains He don't controvert . Wen Hand-— Il 
T4 „ * | 


f . 


pope himſelf to examine, after the fulleſt Opportunity of conſideting 7 rd L 
And it appears by his own Speech, he has had Correfpondence wi E mu f 

his Witnefles ſince they came up. The Managers | therefore muſt inſiſt. 15 » tha 
that your Lordſhips will proceed to give your Opinion upon the Ws Tank, to 
of the Evidence, whieh is now fally before you. © hers 
My Lords, I cannot but take Notice of the Method which the Pille bated by: 
at «a Bar has taken, of reſlecting upon this Proſecution,” in his'Sperth, er, w. 
He has complained in a heavy Manner, and endeavoured: to induee 1 L; 
| Lofdſhips to believe, that thoſe who have had the ConduRcof this oy H 
ſeeution, have been uſing undue Methods, either 60 bot Wittiefſes t 40 9 
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- apart the Charge, or to preve ent him from havin any Witnelles in bis 
& A It me Priſoner at the Bat: could wot er Spe of 


Kind, 2 qr would certainly: have heard it here, in Ryi⸗ 
r Majeſty.!! 5: ee 
„Fe bas cepreſented: 28 if a new Method was taken, of erecting unt d- 
1 


Ia 0 


will give me Time, I will. prove all that I have fad? 


* 


y Lords, what 


ſons. he could. now examine? hoy 
„ ate come up ; has he made any 


aner lag, be would produce no Witneſſes? Vet, . I will teflect 
upon the Proceedings And ſay, that I could have itneſſes, if 1 had 
My Lords, a;Prifoneriwho | | 

Kight to l any thing, hot falſe," how-unjuſt ſcever : 

ent. on xour Lorſhips to prevent the Effect of ſuch Reflections, to do 
uſtice'to all Parties, to the Government, the Commons of Great Bri- 
un, and the Managers. The Prifoner ſeems to have Hopes, that your 
,ordſhips*may. be-prevailed upon, by this Means, to believe, that there 
is ſome Truth in what he fays. Your Lordſhips Indulgence now, of 
further Time,” on this-Pretence, would give ſome Colout to that Sug- 
eftion ; and it will be imagined, that it was believed by your Lordſhips. 
| call upon the Priſoner himſelf, to declare, whether your Lordſhips did 
not indulge him with an Opportunity of calling any Witneſſes, even 
thoſe, brought up on the Part of the Managers, on his giving them 
Notice for that Purpoſe? If your Lordſhips ſhould now, upon what 
has, been ſaid by the noble Lord, which I do not doubt but he ſaid from 
the great Regard he has to Juſtice, and from his Compaſſion for a Perſon 
appearing/in the Circumſtances of the Priſoner :' 1 ſay, my Lords, if 
upon uch a Suggeſtion — Lordſhips ſhould now call again upon the 
Priſoner to produce: his Witneſſes, it will be giving Credit'to that falſe 
and injurjous Inſinuation: And I hope your Lordſhips will not give 
gJour.to imagine it was believed by You, by giving Leave to the Pri- 


ſonet. now to call Witneſſes for that Purpoſe. 


Lard High Steward, Have you done with your Evidcnee on both 


„ | 


Lord Zovet. My Lords, T am an unfit Perſon to ſay any thing after 
that great Man that has ſpoken laſt ; but, ſince I am now upon my 


| 


nner. Is the noble Lord at the Bar now to fay, I could have Evi- 
ence, if I had an Opportunity of producing it; and if your Lordſhips 


ne give Eves us 
one Sides and gderer others from doing” it on tile other. My Lordsy it is 
indecent to ay Reflections of this Kind before yo 7107 ips, in this 


| will tell 
he been doing ever ſince the Articles were exhibited? Who are the 
of his Witneſfez, he Has faid 

7 ſe of them? Have they been 

ned at your Lordſhips Bar? On the contrary; did not the Pri- 


is tried for his Life, ror pens W | any Evidence at all; and the noble Lord very well knows, that, in every 


— 


whole Proceeding, is a Method which was never known to 
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is che Aﬀidavitof Cehge Rem Now, in neithet of theſe Petitions, though 
ohe of them Is ſupported by the Aﬀfidayit of Hugh: Fraſer, whom, you ad- 
mit to he the Perth you. ſent into Scotland to ch our Witneſſes, is 
there any Allesation of ahy undue Practices, or any Reſtraint upon your 
itneſſes. How comes it to paſs, when this Hugh. Fraſer came back 
from Scotland, and made an Affidavit to ſupport the Petition to put off your 
Tryal, that this Complaint was not made then? | 


up. I have a Mini ofpe t 

whom 74/4 deſigned to make an Evidence againſt me; and, I believe, he 
the Truth upon the Subject of the Hardſhips done to my P 

to keep them from coming up here to be Evidences; I mean my 9855 


- 4 Mr, Noe. - | 

My Lords, | 1 | 180 0 
1 DID not intend to have troubled your Lordſhips at all, not finding 
the noble Lord at the Bar had, in his nee, made it heceſſary ſor me 
to take any Part in the Reply :; ſince what he has ſaid (if it had been more 
material than the Nature of it appears to be), he hath ſaid unſupported by 


* 
1 60 . . g oy? 


* 
* 


Court of Juſtice, a Priſoner is not expected to make his Defence by what 
he thinks fit to ſay himſelf j but he muſt ſupport it by Evidence, or ft can 
have no Weight in Anſwer to the Evidence produced to ſupport the Charge 
againſt him; and, my J. ords, it was for that Reaſon that I did not trouble 
your Lordſhips in that Part of the Caſe, which hath n fo amply, 
minutely, and accurately gone through by my learned Friend, who has 
ſpoken to it. But, ſince the noble Lord has irregularly mentioned ſeveral 
Matters ſince the Reply was oloſed, I ſhall take the Liberty to make ſome 
Obſervations upon what he has inſiſted uppen 
My Lords, the noble Lord at the Bar has made it Matter of Complaint 
to your Lordſhips, as if particular Methods of Practice had been uſed, to 
prevent his Witneſſes coming up to appear in his Behalf, Your Lordſkips 
will give me Leave to ſay, that ſuch Allegations ought to be conſidered 
as the higheſt Injuſtice, when his Lordſhip has not caliedions fingle Wit- 
neſs to the T ruth of them, or to his -0wn Defence. My Lords, this 
Affectation of ſaying Things, without ſupporting them by any Proof, 
after hearing the Reply of the Commons, and the ſumming up of the 
bo endured 
in any Proceeding by way of legal Tryal. My Lords, it is extremely 
. eaſy for any noble Peer upon this Occaſion, when he ſtands to be tried 
for his Life, and has no Defence to make, nor no Witneſſes to produce; 
it is eaſy, I ſay, my Lords, to throw in Matters by way of Calumny 
but your Lordſhips will not endure. it, unleſs it is made at a proper Time, 


Tryal for my Life and Fortune, I muſt tell your Lordſhips what is really | * [Fa 17 Wn 1 DR A ots gene his fromthe noble Lord nt 
Fact, though, perhaps, it may not be n that great Man, That the Bar, becauſe, whatever h P Mb fate. his Trill tru, thark 
there is not one Syllable of what he has ſaid true. M/ Lords, it is cer- Gao ee eee ee e f ee fr 


tain, that I got your Lordſhips Order for bringing up Sixty Witneſſes 
to this Place; and it is certain that I ſent a Gentleman, who was once 
allowed to be my Sollicitor; and, though I was robbed of my whole 
Laney, and did not get a Farthing out of my Eſtate ſince I was taken 
Priſoner, yet I had Intereſt enaugh to get 500 J. from Mr. Rei, which 
was given to this Man, to bring up my Witneſſes. 1 Lords, he came 
there, to Inuerneſi, and found all the Witneſſes that I had named to him 
were very ready to come up; but I was extremely ſurpriſed to find, that 
there. was a new Court, beſides the Court of the Hout: of Peers, a little 
Depute of the Sheriffs, that took upon him to leave the common Place of 
Juſtice in the 'To]booth at /nverne/s, and to go to a private Place in the 
Suburbs, and there to erect ſuch Courts as he thought fit; and there he 
examined.what Witneſſes he pleaſed ; and thoſe which he thought Friends 
to me were ſome of them put into Priſon, others overawed and terrified, 
and. others chaſed. out of their Houſes, their Houſes burnt, and their 
Cattle taken away, and moſt of the reſt obliged to go to the Highlands, 
and threatened to be undone, if they came to be Evidence for me. 
Lords, after my Friend, that was ſent to bring up my Witneſſes, uſed 
all his Endeavours, and offered to bear their Expences, and to keep 
them, he could not get them to come up, becauſe there was an Influence 
uled; by the General Officers in his Majeſty's Service, and Perſons ſent 
up and down the whole Country, to threaten Part of the Witneſſes, 
and: to bribe» others of them: So that, my Lords, though I am no 
Lawyer, nor Orator, as the learned Gentleman on my left Hand is, yet 
heard from a. very. great Man, that this was a Precedent which never | 
happened in Scatland, and, he believed, not in England; and he ſaid to 
me, That it was moſt certain the Lords would take notice of it, becauſe 
tde Affront had been done to themſelves. My Lords, after I was arraigned 
before vour Lordſhips, and that the Houſe of Commons had brought 
up Articles againſt me, that your Lordſhips would not allow any little 
Court of Inquiſition to go afterwards, and to judge my Cauſe, as it 
were, before your Lordſhips. Therefore, my Lords, it is ſimply impoſ- 
bble for me to make my Defence, while I am not allowed the Witneſſes 
hat your Lordſhips ordered for me. That what I ſay myſelf is true, 
dere are two. Affidavits here of it, if your Lordſhips pleaſe to let them 
de read by the Clerk. | 
Lird High Steward. My Lord Lovat, By our Law, Afﬀidavits cannot 
de read as Evidence upon a Tryal : You muſt call Witneſſes to prove the 
Facts. But I would aſk your Lordſhip the Name of that Agent, whom 
Ju ſent down into Scotland to bring up the Witneſſes, and who gave 
ſou this Information? | | 
Lord Lovat. His Name is Hugh Fraſer. | | 
Lord High Steward, ' My Lord Lovat; I muſt put your Lordſhip in 
und, that you made Three Applications to the Houſe of Lords, by Pe- 
wn, to put off your Tryal: The firſt was on the 19th of Fibruary, and 
* others on the 2d and zd of March. One of thoſe Petitions was ſup- 
ted by an Affidavit made by one Hugh Froſer : Was that the fame Hugh 
der, whom you fent, as your Agent, into Scotland? 18 #2 
id Lovat, Yes, my Lord, it was. | iel 
Lird Higb Steward. Then, my Lord, there is another Affidavit an- 


Py 


| 


produce, who would falſi 


in to the laſt. 


know of no Inſtance in any Caſe Where a Priſoner has been more fairly 


dealt; with, or uſed with more Candour and Humanity on the Part of 
| thoſe, whoſe. Buſineſs it is to make out the Charge againſt him, nor on 
the Part of thoſe, by whom he is to be tried: And it is the more extra- 
 ordinay, becauſe, if I am not miſtaken, till this very Day, he has de- 
clared to your Lordſhips, that he had Numbers of Witneſſes ready to 
fy every Fact which has been alledged againſt 
him. ; EY - 

My Lords, I will take notice, now I am up, of another Objection 
made by the noble Lord to ſome of the Witneſſes that have been produced 
againſt him, My Lords, it is a known Objection; it has been often 
made, and as conſtantly over- ruled. | k 

The noble Lord ſays, Some of the Witneſſes are Perſons intereſted ; 
that they are criminal, as Accomplices in this Rebellion; and therefore 
ought not to be believed. Your Lordſhips will give me Leave to ſuggeſt, 
whether the laying down that as a Rule would not be of very ill Conſe- 
quence, and, in effect, ſecure the moſt wicked Offenders. from all Poſ- 
ſibility of Puniſhment and Juſtice. ., My Lords, it is from a Principle of 


right Reaſon, and abſolutely neceſfaty to the Preſervation of Government, 


that thoſe who, are concerned with them, ſhould have Liberty to do 
Juſtice to the Publick by their Teſtimony. It is ſo in all Cafes of Rob». 
bery, Murder, and other Felonies, and much more in Caſes of Treaſon, 
where the Whole is in Danger. My Lords, if this was not ſo, the very 
End of Government would fail in every Particular, if i thoſe who /are 
concerned, and. beſt able to diſcover the Truth, are not allowed to give 
Teſtimony, for the ſake of preſerving the Nation. But, my Lords, in 
the preſent Caſe, I don't rccollect any material Fact againſt the noble 
4-442 at the Bar, but what has been proved by every Witnels viva voce, and 
by every Letter that has been read, wherein not only his n 
and treaſonable Engagements have betn made appear, but he has expreſſed 
himſelf, almoſt in every Letter, as manifeſting the Glory he took, and 
Zeal he ſhewed, in that wicked Service, which he is proved to be engaged 
My Lords, we have nothing new to do, but to expect your Lordſhips 
Opinions upon the Evidence and Facts that have been laid before you; 
and in Contradiction to which, there is not one fingle Evidence productd 
by the noble Lord. 10 | | 2 | 
| Here the Priſoner offered to ſpeak. 22 
Lord High Steward. My Lord Lovat, My Lords will be ready to hear 
every thing that you can offer, which is material for your Defence; buc 
I muſt acquaint you, That the Commons, by the conſtant Rules of Pro- 
ceeding in Cafes of this Kind, are intitfed to the laſt Word. | 
Lord Levat. My Lords, I am far from blaming the Honourable Ma- 
nagers for the Commons, tho” they proſocute me with great Warmneſs, 
and efpecialty the Marr at their Head, who was, ſome time ago, my Friend 
and Acquaintance. But, my Lords, whateyer ny were pleaſed to object 
againſt me, as I was forced*to TOR for myſelf, I was obliged to anſwer; 
and my Lords, ſince I afked the Favour of this Houſe to force up my Evi- 


{| dence in the Manner my thought fit, your Lordſhip ſaying, That no 


Affdavit was good upoh the Subject, my Lords, I have Two very good 


ed to your Petition to put off the Tryal, on the 3d of March, which 


Witneſſes, one a very Reverend Miniſter of the Goſpel, that will prove 
| .% the 


4 


ten, „ an 
1 | the moſt extreme-Hardſhips that erer were impoſed im this Country, to | Lord at the l E 
$S hinder my Wicneſſes'from coming up to mej ſe that, I your Lordihips | 4 it ccd teln 57 
= do not, in your gfeat Juſtice and Goodiieſs, think it proper to order, in | Complaints of vp 15 
© the Manner your Lordthips pleaſe, to have my Witneſſes zelle come up. 1 noble Lord at the © 
= muſt ſubmit to:your Lordſhips. You may do what you pleaſe, ill give tim 4 
. Lord High Sttward. My Lord Leva, 1 particularly aſked your Lord- | © Lord: 


| ſhip, Whether you would call any Witneſſes to prove what you alledged 
in N Defence: To which Le, That you would Fe . 
| rd Lovat, My Lords; | would call Witneſſes upon noother Account 
than this that I have mentioned. I have Witneſſes to prove the Falſity of 
what has been ſaid by the Witneſſes againſt me; but, fince I do not get 
Time to do thaty'T'giveit uvß ß. 
Lord High Steward. Your Lordſhip does not attend to what 1 ſaid, 


Witneſſes, w 

> THE Matter now. agitated is. of the utmoſt Con 
the proven, but to al 
whet 
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future Proceedings of this 455 z. and FR 
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which was, That I aſked you Two or Three times, Whether you would 


call any Witneſſes to prove any Part of your Defence: To which you ſaid, | 


No. If you had any Witnefſes, why did you not call them at that Time ? 
Lord Louat. This Miniſter was brought up as one of the Counter -Evi- 
dence. I told your Lordſhip, That I would call no Witneſſes that Day. 
Lord High Steward, Is that Miniſter here ß 
Leal Linus. Bob thts; / bl dn bon Hu a DP yo 
Lord High Steward. Gentlemen of the Houſe of Commons, It is cer- 


Witneſſes; but it is, perhaps, as difficult to know, bow to diſpenſe with 


whether it is yet thoroughly underſtood, in its full Extent, . 


The Witneſſes the noble Lord now propoſes to call, ate not to his De. 
fence, or in Support of his Innocence. W e eee 
ey were, how itregular ſoever it may be to offer them now, in 

Opinion, and, 1 dare ſay, the other Managers are of the ſame, I ſhould 


de for conſenting to their being called; We ſhould never contend, though 


in StriQueſs we might, that any Evidence of this Kind came too luc 


fit to comply with this Defire, then he reſted his Defence upon Obſerye 


tainly an irregular Method, in which the noble Lord at the Bar would | Bot the Defign of calling them, as now opened, is to ſhews. that, fre 

rocred, r al Witneſſes after the Reply; but I deſire to know of you, | ſome Obfirudticn given — 6 bringing up his Witneſſes, his N n 
Whet 206 oppoſe my Lord Lovat's:calling Witneſſes now? | | to be put off to an indefinite Time z and that he may have new Ge bs 
| Mr. Attormy General, My Lords, It is 2 Difficulty . en who | to ſummon and compel Witneſſes to coche from. Scotland. This we oppoſe be 
are appointed Managers, to carry on this Proſecution, and would do it | becauſe the Application intended to be ſupported by it eantiot now de made. 2 
with all the Candour and Indulgence poſüble, to inſiſt, That the noble | The Speech made by my Lord confiſted of Two Parts: Firſt a De W 
Lord, who is trying for his Life, ſhould not now be admitted to produce | to put off bis T'ryal indefinitely z and, iſ your Lordſbhips ſhould not think »:#af 

| 


that which is the known Courſe and Method of Proceedings, merely be- 
cauſe the Priſoner, in-an-irregular and improper Manner, thinks fit to 
deſire it. The Managers do not oppoſe their being produced, from an 
Imagination that they would ſay any thing material for the noble Lord at 
the Bar; but, if your Lordſhips are to break through all Methods and 
Rules of Proceedings, your Lordſhips will  confider the Conſequence. 
The noble Lord at the Bar told your Lordſhips, That he did not intend 
to call any Witneſſes; and, upon that Foot, the Managers replied. He 
has now told you, That he would do it. But what is it that he would 
examine them to? Is it to make out any Part of bis Defence to the Treaſon 


Lordſhips pleaſe, is, that they may prove before that great Man ſuch Ex- 
amples of extreme Hardſhips, as he will never find out in all his Law- 
Books. | 

Lord High Steward. My Lord Levat, You mentioned but One Wit- 
neſs at firſt; and now you mention Two: Who is the other? 

Lord Lovat. The Two ate, Donald Fraſer and Alexander Fraſer. 

| Lord High Steward. Gentlemen of the Houſe of Commons, Do you 
oppoſe my Lord Lovat's being admitted, though it is irregular, to call 
theſe Two Witneſſes? 

Mr. Attorney General, My Lords, I think we cannot, conſiſtently 
with our Duty te the Commons, give up this Point, which would be at- 
tended with many dangerous Conſequences, the whole of which your 
Lordſhips may not now be able to foreſee, if a Man, when he has cloſed 
his Defence, and ſays, That he will examine no Witneſſes, and the Ma- 
nagers have replied, ſhould afterwards be admitted, on ſuch a Pretence 
as this, to examine Witneſſes. bet, | 

Earl of Cholmondeley. My Lords, I am ſatisfied that the Manner, in 
which the noble Lord at the Bar defires now to call his Witneſſes, is to- 
tally different from any Proceeding that I ever faw; but, as the accuſed 
Lord, in his Defence, has alledged ſeveral Hardſhips that he has under- 
gone, in having his Witneſſes prevented from attending his Tryal, and 
as that contains the higheſt Reffẽ ion upon the Government, and thofe 
who are employed under it, I would therefore deſire to know of the noble | 


— 


* 


| had been offered to prove his Accuſation- 


| nefles, yet, if the Charge againſt him is not clearly made out by ler 
and credible Evidence, he ought to be acquitted, _ Being aſked, w 


ſhew the 


tions, and ObjeQions to the Force and Credibility of that Evidenee which 


Ia this he was very proper; for though a Perſon accuſed calls 30 Wir. 


he had any Witneſſes to call, he declared he had non. 
| Had he defired to take your Lordſhips Opinion, whether the. Tryat 
ſhould not ſtay till he coutd ſend to 8cotland for Witnefles, we ſhould have 
oppoſed it. Your Lordſhips _— to the Managers to proceed, was 4 
Determination, that you would not deliberate about ſaying the Trial. 


Your Lordſhips did fo in the preſent Caſe ; and, after weighing all Cir- 
cumſtances, you appointed the 23d of February, 

If, thro' any Accident, the Time fixed is too ſhort, your Lordſhips are 
always open to Applications, which muſt be ſupported by Evidence, to 
elay is not affected; that all due Diligence has been uſed; and 
_ the Witneſſes are material, and expected to come within a certai 

ime, | f 

Upon the Application of the noble Lord, your Lordſhips deferred thi 
II to the 5th of March. | 7 

another Application by him, you deferred it to the qth of Marrs 
the thay camed in 4 mx 1 ee 

If he had any Ground fufficient for deferring the Tryal longer, he ſhould 
have applied to your Lordſhips before it began; but, upon the Grau 
now mentioned, it could not have been deferred, even ig that Way, be- 
cauſe it is plain, this Matter, whatever there be in ir, was withig his Knov- 
ledge, at the Time of che other Applications. Augh * his Agen, 
who went down, as his Lordſhip wi to bring up bis Witgefles, mai 
an Affidavit, annexed to a Petition preſented by his Lordſhip on the 24d 
March, for putting off the Tryal; and was called in, and examined 1 
your Lordſhips Bar. | Hh 

There was likewiſe an Affidavit annexed to his Lordſhip's Petition 
prefenteq on the 3d of March; and not a Syllable of this Complaint tf 
ſuggeſted; which ſhews, that they thought ne Streſs could be laid . 

j 


charged on him? That is not pretended ; but to prove the Hardſhips | I own freely to your Lordſhips, the Reafon why I did not take particular = 
he complains of, in being hindered from having his Witneſſes; and the | Notice of the noble Lord's Complaint, was, becauſe I underſtood it to be 
noble Lord at the Bar wants your Lordſhips Order now for their coming, | meant as an Artifice to palliate his not going into any Evidence: And | e 
The Tendency of this, if it means any thing beſides Complaint, is to put | did not think it neceſſary, 1 did not care, to endeavour to wipe off from bee 
off the Cauſe after it is heard; and, unleſs I-had a greater Authority than his Apology any Varniſh of this Kind with which he thoaghs ft to co- oy 
I have at preſent, [cannot take upon myſelf, and I do not ſind that the | leur it. One thing, had I thought of it, I would have taken notice of: ood 
reſt of the Gentlemen, who are Managers, can take upon them, has: 7 He was pleaſed to fay, that ſeveral Witneffes, brought up in Support of Joo 
from the known eſtabliſhed Courſe of Proeceding, and to introduce a Pre- | the Proſecution, were not called by the », becauſe they would W 
cedent that may be of bad Conſequence. And, my Lords, I can hardly: | have proved the Hardfhips he complains of. I can affure your Lordſhips, "Bia 
think, that the noble Lord at the Bar would inſiſt upon doing it, but be- | and every other Gentleman of the Committee will Join in what I ſay, no 11. 
cauſe he thought, that the Managers muſt inſiſt, that he ought not. There! one Witneſs was left unexamined for that Reaſon. It is true, more Per. 55 2 | 
bs nothing that has occurred now, that did not, muſt not, have occurred: | fons were brought up to be Witneſſes than we called; but the Reaſon of preſet 
to him before; and when the Priſoners thought fit to declare to your Lord- | not calling them was, either becauſe we thought what they had to ſay not ſowet 
hips, after having full Time allowed — the matureſt Conſideration, material enough; or efſe, becauſe they were liable to an Objection the i Saz 
and Counſel appointed for his Aſſiſtance, That he would not call any | noble Lord had made; which, whether well or ill fou de d, we did not "WE 
Witneſſes, you cannot but think ſuch Determination of his was upon the | care to give your Lordſhips the Trouble of diſputing. e Stel 
Advice that his Counſel gave him; and your 3 will hardly think, In conſequence of what fell from your Lordſhips, we told the noble Hes 
that the noble Lord can, at preſent, thus unadviſedly determine to call | Lord, in the Courſe of the Tryal, that any Witneſs examined by us ſhould * M5 
any Witneſſes, which before, upon the Foot of the Advice he muſt be pre- | attend to be examined by him, if he de it, and would give Notice: "= 
ſumed to have taken, he determined not to do, from any Expectation that We fhould have done the ſame with regard to any Perſon brought up 4s 4 oh 
they would be able to do him any real Service, but from Views of another | a Witneſs, tho' not examined. * 5/ 84 3 
Kind. The Managers therefore doubt not that your Lordſhips will pro- As to this whole Matter of Complaint, the Managers are imtire Strangen _. C4, 
ceed in, this Caſe, as you would in any other, to conſider the Evidence, | to it. Nothing of that Kind has been done with their Privity or Kon- Ro 
and give ſuch Judgment on the Whole, as your Lordſhips ſhall think moſt | ledge. | | ; = 7 Ria 
right and juſt. | RR And this brings me to the Point, Whether Witneſſes ſhall now be heard l 
Lord Cevat. My Lords, I have often told your Lordſhips of the Infirmities | at this Time, to prove any ſuch Ground for putting off the Trial n San 
that I labour under: I have often mentioned them to you; and the Want Die. | —_ 8 
of Memory is the thing I regret moſt. I have been a Cripple theſe Four We oppoſe it, becauſe, true or falſe, the Tryal cannot now be put of; Ml. i Bing 
Years, and therefore not very capable to goto head Men in 4 Rebellion; | and it would be a moſt dangerous Precedent, to go into an Ex parte Ex- - Buſ 
* I am much ſurpriſed to hear that Honourable Perſon, that is at the amination of ſuch collateral Matters. Heariug the Evidence ſuppoſes your Gian 
ad of the Law, and "oy defervedly placed there, that he ſhould Joſe his ¶ Lordſhips can do ſomething in Conſequence of it: If you cannot, it oui Jar 
Memory in an Hour's Time. 1 ords, the Reaſon is plain to your | be irregular and improper to go into it. f WL 1 
Lordſhips, why I did not adduce Witneſſes this Morning: The Reaſon Betere your Lordſhips appoint the Time of Tryal you take into Con- Oba 
was, becauſe | begged of your Lordſhips Time to bring my Witneſſes up ſideration the Nature of the Charge, and the Place where the Facts ariſe, John 
from Scotland, that they might be produced to ur 4 gre and | in order to allow a reaſonable Time for Preparation, and bringing Wit- Je! 
the only Reaſon that I now deſire to call theſe two Witneſſes, if your nefles. h N , 
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| _ jt and that it was, not to.be ſupported, To.the Courſe of the Trial hi- | Themes Ear] of Leicefer. Guilty, upon my Hobour. 
| erte J n haye heard hothing of it on the Fantrary, you Have | 5 ohn Earl of Port . r — n ut 
8 of his Witneſſes, and what they AT B liam Earl of Bath. Guilty, upon my Honour. a ot 
| >» There,is no Precedeut of puttips off a 'Tria ares 0 200 Robert Earl of Orford. Guilty, upon my Honour. 
*"Jence tor I A I ods Bos Lanes [be fuch a | ' Themes Earl of Ef zue upon my Honour. 
; Precedent. - At ſooneſt this Trial could not come of again beforethe next | 15 Earl of Aguri. Guflty, upon my Honour. 
Seen of Farliament.... - y Won | Gerjami Earl Firzwilter; Guilty, upon my Honour. 


your Lord- | Jamet Earl Waldigrave: Guilty,” upon my Honour. 


ſhips w dc ig ; but I dente it may be underſtood, that we | Nobert Earl Ker. Guilt 
do not e tho“ it pe gt an improper-T'ime, the calling any Witneſſes William Earl Graham: 
erits of his Defence, either to diſprove the R | | 


4 | ol 2 rr riant” . v3 / 
of Neon: oved to, pury to the Chamber of Par- | Phu Earl of Hirberoutb. Gui 
igh ack to his Chair, the | Philp Earl Stanhope. Guilty, upon my Honour: --\ 


» Upon my Honour. ante 
uilty, upon my Henour. 


vidence againſt, |} Thomas Earl of Pomfret. Guilty, upon my Honour. 


George Earl of Macclesfield. Quik upon my Honour: 
ty, upon my Honour. Lo 


Lords returned in | YYilliam Earl Cowper. Guilty, upon iny Honour. 


. George Earl of Halifax, Guilty, upon my Honour. 


Aſter ſome, Time, the Lords, 15 others, returned into JVefminfer- | Jobn Earl of Granville. Guilty, upon my Honour. 
a 


1/4,” in the fame Order as. uſu 


Mo 
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Bar; hut you are not to take him away to the Tower yet. 


Lord Louut. If your Lordſhips would ſend me to the Highlands, I would 


to the Tower any more. Fa 


9 755 Then Bractamation — for Silence, a uſual. | 
L. H. Lieutenant of the Tower of Londen, take the Priſoner from the | © 


hem 28 de Priſoner was taken from the Bar accordingly.] : 5 en 
» tft, #98;" Your Lordſhips have heard and conſidered the Evidence in | 55,4" Ea Of Goduphin, Guilty, upon my Honour, | 
this Cauſe, and every thing that has been —_— by the Managets for the | am Ta. A e * ih 

he 


Houſe of Commons, and by the Priſoner. * * 


Method of your Proceedings requires, that I ſhould afk your Lordſhips war * 
Opinions overally _ te denten - hether the noble Lord the 8. | William Henry. Earl 
tener is Guilty of the High- Treaſon 'whereof he ſtands 'impeached, or | 
Wor Gait; aid" that thoſe Opinions ſhould be given in the Abſence of mor al of 
Priſoner. My Lords, this has always been your Rule; and afterthatis | 7/7/1044, Earl 97 0 1 
done, the Priſoner is to be brought to the Bar again, and to be acquainted gu 1 
by ne With the Reſult of thoſe Opinions. Is it your Lordſhips Pleaſure | 
Wptoceed how to giye your Opinions upon the Queſtion of Guilty, or A4uthony 40 


Net Guikty 7 —- 
42 AN 25 


51 er * e was then made for Silence, as before, | 


: 


% in the ſame | and the Peers having taken their | Charles Earl of Tankerwille. Guilty, upon my Honour. 
' Places, and che Lord High Steward being ſeated 1 his Chair, the Houſe | William Earl of Strafferd. OS ae 


Guilty, upon my Honour. 
Laurence Earl Ferrers. Gale en hy e q | 
3 Earl of Oxford, and Fart Mortimer. Guilty, upon my Ho- 
Charles Earl of Portmore. Guilty, upon my Honour. OT OIEE 
2 Earl of Findlater and Seafield, Guilty, upon my Honour. 
James Earl of Aaray. Guilty, upon my Honour. . 
Secorge Earl of Cholmondeley. Guilty, upon my Honour. 


folemn and eſtabliſhed | Zen Earl of Neo. Guilty, upon my Honour, 


William Earl of Coventry. Guilty, upon my Honour. 

iam {Te of Rochfort. Guilty, upon my Honour. 

George Earl of Marrington. Guilty, upon my Honour. Jab 
fs, Guilty, upon my Honour. eigen 

rough, Guilty, upon my Honaur, jt 

Guilty, upon my Honour. 

Auguſtus Earl of Berkeley. Guilty, upon my Honour. 

George Henry Earl of Lichfield. uilty, upon my Honour. 

E by Earl of Sbeftesbury. Guilty, upon my Honour, 

| Richard Earl of Burlington, Guilty, upon my Honour. 

* | Francis Earl of Doncgſter. Guilty, upon my Honour. 

| Henry Earl of Garlifle. Guilty, upon my Honour. 


4 hben the Lord — Steward ſtood up uncovered; and, beginnin George Earl of Cardigan. Guilty, upon my Honour. 


with the younge Peer, ſaid, 


| Philip Dormer Earl. of Cheſter fi d. Guilty, upon my Honour. 


wy H. S. Henry Arthur Lord Herbert of Chirbury, What ſays your Daniel Earl of Winchelſea and Nottingham. Guilty, upon my Honour, 


\ 


ſtands impeached, or Not Guilty ? 


Whereupon Henry Arthur Lord Herbert of Chirbury, Randing up in his nour. 


ip! Is Simon Lord Lovat Guilty of the High- Treaſon whereof he Harry Earl of Stamford. Guilty, upon my Honour. 


o7 _ 7 


Charles Earl of Peterborough and Monmouth, Guilty, upon my Ho- 


Place uncovered, and laying his Right Hand upon his Breaſt, anſwered, | Zn Earl of W/tmorland. Guilty, upon my Honour. 
u t 


Lord Herbert. Guilty, upon my Honour. 


dward Earl of Warwick and Holland. Gui y, upon my Honour. 


Ia like Manner, the ſeveral Lords aſtermentioned, being all that were Henry Earl of Lincoln. Guilty, upon my Honour. I 
x e reſpectiyely aſked the ſame Queſtion, anſwered as fol- | Henry Earl of Pembroke and Montgomery. Guilty, upon my Honour. 


Samuel Lord Sandys. + upon my Honour. 


Richard Lord Edgecumbe. 


„ 


uilty, upon my Honour. 


omas Marquis of Rockingham. Guilty, upon my Honour, 
William Marquis of Lothian.” Guilty, upon my Honour. 
Jobn Marquis of Tweeddale, - Guilty, upon my Honour. 


Stephen Lord Tichefter and Stauvordale. Guilty, upon my . Henry Duke of Chandos. Guilty, upon my Honour. 
Henry Lord Montfort, Guilty, upon my Honour. 


Hilliam Lord Talbot. Guilty, upon my Honour. 
Kedert Lord Raymond. Guilty, upon my Honour, 
Jobs Lord Momſan. Guilty, upon my Honour. 
Matthew Lord Ducie. Guilty, upon my Honour. 
..  Gharles Lord Cadegan. Guilty, upon my Honour. 
Robert Lord: Romney. Guilty, upon my Honour. 
Richard Lord Onflew. Guilty, upon my Honour. 
Allen Lord Bathurſt. Guilty, upon my Honour 
. © Samael Lord Maſbam. Guilty, upon my Honour. 


Thomas Lord Trevor. Guilty, upon my Honour. 


Francis Lord Middleton, | Guilty, upon my Honour. 


Bu Lord Aanſell. Guilty, upon my Honour. 
tore Lord: Hay. 2 upon my Honour. 
Jaues Lord Someruile. Guilty, upon my Honour, 


George William Lord Hervey. Guilty, upon my Honour. 
.-Gharles Bord Cornwallis. Guilty, upon my Honour. _ 
John Lord Berkeley of Stratton. Guilty, upon my Honour, 


Fehn Lord Hard. Guilty, upon my Honour. 
William Lord Byron, Guilty, upon my Honour. 
. Thomas Lord Leigh. Guilty, upon my Honour. 
James Lord Strange. Guilty, upon my Honour. 


- 


Charles Lord Maynard. Guilty, upon my Honour. 
Jobn Lord St. John of Bletſie. Guilty, upon my Honour, 


John Lord Delawar. Guilty, upon my Honour. 
Jeunes Viſcount Leinſſer. Guilty, upon my Honour. 


| George Viſcount: Torrington. - Guilty, upon my Honour. 


Simon Viſcount Harcourt. Guilty, upon my Honour. 
Hugh Viſcount Falmonth. Guilty, upon my Honour. 


Jobn Viſcount $tFobn. Guilty, upon my Honour. 
Henry Viſcount as, Guilty, upon my Honour. 
t Ha 


tton. Guilty, upon my Honour. 


Charies Viſeount Townſhend. Guilty, upon my Honour. 


Thomas. Viſcount E Guilty, upon my Honour. 
Richard Viſcount Say and Seale, Guilty, upon my. Honour. 


Ibn Earl of Buckinghamſhire. Guilty, upon my Honour. 


Hugh Earl Clintan. Guilty, upon my Honour. 
Vor. | 


Francis Earl Brooke: * Guilty, upon my Honour. 


- - 


a 


| Robert Duke of Manche/ler. Guilty, upon my Honour. 
Milliam Duke of Portland. Guilty, upon my Honour. 
( Thomas Duke of Newea/ile, Guilty, upon my Honour. 
| Evuin Duke of King/lon. Guilty, upon my Honour. 
| Peregrine Duke of Anca/ler and Ke/teven, Lord Great Chamberlain, 
Guilty, * my Honour. | | Op 
Archibald Duke of Argy/l. Guilty, upon my Honour, 
ahn Duke of Montagu. Guilty, upon my Honour. 
John Duke of Rutland. Guilty, upon my Honour. 
omas Duke of Leeds, Guilty, upon my Honour. 
| Charles Duke of Bolton, Guilty, upon my Honour. 
Charles Duke of St. Albans. Guilty, upon my Honour. 
Charles Noel Duke of Beaufort. Guilty, upon my Honour. 
. Charles, Duke of Richmond. Guilty, upon my Honour, £39 
] , Charles Duke of Grafton, Lord Chamberlain of his Majeſty's Houſhold, 
Guilty, upon my Honour. note 7 Af 
William Duke of Devonſpire, Lord Steward of his Majeſty's Houſhold. 
Guilty, upon my Honour, ien % 634934 2 554 
». Lionel Cranfield Duke of Dorſet, Lord Prefident of the Council, Guilty, 
upon my Honour. e WON T, TRAT ita 3A £7: 
Then the Lord High Steward iv ig his Right Hand upon his Breaſt, faid, 
Lord High Steward, My Lords, 1 am of Opinioh, That Simon Lord 
Lovat is Guilty of the High-'Trcaſon whereof he ſtands impeached, upon 
my Honour. | —— | | 


. 


1 
J 
1 


Francis Lord Mirub and Guilford. Guilty, upon my Honour. L. H. S. My Lords, There are One hundred and Seventeen of 
: Hugh Lord #iulloughby of Parham. Guilty, upon my Honour. your Lordſhips preſent ; and you have unanimoulty found, That Simon 

Edward Lord Wentworth of NVettleſted. Guilty, upon my Honour, Lord Louat is Guilty of the High-Treaſon whereof he ſtands impeached. 
. Richard. Lord Williughby de Brote. Guilty, upon my Honour, Is it your Lordfhips Pleaſure, that he ſhould be brought to the Bar, and 

Ferdinando Dudley Lord Dudley. Guilty, upon my Honour. acquainted therewith? 1 


Lords. Ay, a. | £43 M3 3 a . 
Proclamation was made for Silence, and another Proclamation for the Bieu- 
tenant of the Tower to bring the Priſoner to the Bar; which was dene in 
the ſame Order as before: And then Proclamation was again made ſor 
Silence, as uſual. & - | e 
L. H. S. Simon Lord Lovat, The Lords have conſidered the Charge 
of High- Treaſon, which has been brought againſt 108 by the Houſe of 
| Commans: They have conſidered the Evidence, and all that has been of- 
fered to maintain-the- Charge: They have alſo conſidered every thing that 
| has been alledged in your Lordſhip's Defence ; And, upon the whole 
Matter, theit Lordſhips have unanimouſly found, that you are guilty of 
the High-T reaſon whereof you ſtand impeached. 5 ; | 
2 2 45 Preſident. My Lords, I move your Lerdſhips to adjourn to the 
ö 4 Chamber of Parliament, RY bs OF A, 
5 C L. H. . 
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| 11 * eas at egi i e ee, eee vil) nt.) Sei ad to nee ( 

. Kb. ; 16 1c your Lordihips Pleaſurg to'adjourn ts dhe/Chambar ot f Fe that he would Follow his 'bibttier to Scion, "and exporeny, MY 0 
Parliament ? © SV ie & Valubieerz and he Tuffered"by "Ie; forrarche Battle of 34," BY 
Lords. Ay, ay. | 124 ie Iii e A ' 3 | | Murs che. | Ball went through his Side and Arm,” and pad  anight Y Y 
ne Houſe was accordingly adjourned to the Chamber of Parliament ; Pia, ie, eit had. nor been by the cxrraordinary Skill and Diligene p. 

!v andithe: Lords and others xeturned. in the ſame Order as, before: { of ous; Mr. Ma: Gil, a Surgeon, who attended him; "Which he west I 
And the Houſe being reſumed in the Chamber of Parliament, Jom: he, told me, Dear Lova!, you mult do your belt for us hows ay. be 
fared, That this Houle, will proceed further, in order to the Ewing! defire you, Yr e nech, with alt ide Men vou can get By 
of Judgment againſt men Lord Loavat, To-morraw, at Eleven of the together 4, and; L will gather all "the Men 1 can in Dh, and meet ha 
Clock, in the en ninflers Hall. —And i %% theje, I Went down on Horleback, and ne went down Polt, Bette thi 
A Meſſage/was fent to the Houſe of Commons, by the former VMeſſen- I cams to. my own Couptry, T found that the Rebels were got together bo 

JJV 000 ; ⁰Bnů. Was the great” Cypital of wif char 
Prad, T Rae ihe Licutenant'6f:the Thiver of Lende, or his Deputy, 2 my, Lord Marſhal teſolved to fend” 4000" Men te reinforce che 0 
do take back Simon Lord Lovat, and bring him again to the Har of this Gartiſon of Tauerneſt, that it might” nor de furprifed.” The A Fe, WH Q 
Houſe in #/eftminfer+ Hall, To-morrow, at Eleven of the Clock. in the and the Mac Danalds were gathered together, in order to g te rde. he: 
Forenoon- 1 VIS: bc Nee i 17 y | | 02 . * | + $4.4 208. : ; } M 4 0 vn 1 55 1 ce ee — 
„VI uo; 1:1Fh tbe... of. 174 I Men tom Agile, 1 reloived to diſtinguimm my telt, eren though yy” 

tu, noqu ape 9: 4998 ef ing 24 1" "1 deſperate 85 I had gathered Yogether 209 Men, ar deer 2 
BOU:T Eleven of. the Clock in the Fotenoon the Lords and others | the then Governor, had 1000 Nen in the Town ; {61 ound ther way. abs 
came fram the Chamber of arliament, in the ſame Order as on | nothing for it but Boldneſs. I ſent a Meſſa e, which, indeed Jogked v 

the Firſt Day, into Mſinixſlere Hall; where the Commons, and their like a French Galconade, that T would blow Rim, and his'Gartiſon; ar, 15 
Managers, were in the Seats prepared fo them nay, as before: | the Caſtle, and the ſtrong Steeple, into the Air, if they did Hot furtender Fc 
And the Lords took their Places in the Court, and the Lord High | to me before Ten o Clock the next Day ; though T had not TWẽñb Pounds ed, 
Steward in his Chair. F 3 33s 1 6 A > RS ot SS ry : of Powder, At the ſame time, I ſent 2 5 2 4/4 Men, in Which Wasd Was 
Lord High Steward. The Houſe is reſumed. Is it your Lordſhips | pretty Gentleman of Skill, one Captain Re, the Latrd's Brother wu 
Pleaſure, that the Judges have Leave to be covered? Whether Sir Fehn Mas Kenzie heard this Over-night, T cant 'telF; but he obli 
ng op: / of Padacoumi nod ved iy 0) 4, enquired, If I was fully reſolved to attack the Town, He told 'Hitn"poſic! for 

Then the Serjeant at Arms made Proclamation for Silence as uſual, | tively, That I was. Says be, If Simon be there, he is a geſpefutg An 
ati afterwards che following Proclamation :/ nk 1, 7, | Fellow; I believe I muſt leave the Town to him: And accordingly, Fra 
Serjcant at Arms, Oyes, Oyes, Oyes ! Lieutenant of the Tower of | he run off that Night, with all his Men, This 1 did, my Lords, before: alte 

| hail bring forth! gur Priſoner Simon Lord Levat to the Bat, purſuant | any of the loyal Clans to this Government were raiſed. After this they . 
t6 tig Order of the Houſe of Lords te you directed. _._ | were pleaſed to declare me General of the King's Forces there! When ir 
e Gobernor of the Tywer brought the Priſoner to the Bar, I got together near 2000 Men, of which 1000 were my own, I refolvet fron 
in' the like Form as before; and then he kneded down. Id attack Lord Seaforth, who was coming with 2500 Men, to join Sie my 
Lord High Steward. Your Lordſhip may riſwme. Pal Mac Kenzie, at Inverneſs, or to fight any of the Rebels that ſhould 1 tl 
«Pie Serjeant at Arms, by Direction of the Lord High Steward, made | meet him: He called them ſo. He ſtood his Ground till I came with very 
another Pröclamation for Pt Map T9168 [y- „F Half a Mile of him, I drew up the little Army t had in 5 — 1c0 
Lor High Steward, Simon Lord Lovat, When your Lordſhip was laſt Order, being an Officer for many Years before * And I can lay to your And 
at this Bar, 1 acquainted you, That your Peers had found you Guilty Lordſhips, that, I believe, 1 am the oldeſt Officer in Cammiſhon ig Rob 
of che High Treaſoti whereof. you ſtand impeached, by means whereof | Great Britain; for Fifty Years ago I was Captain of Grenadiers in King Hig 
ou are convicted of that High Treaſon: And I am now to aſk your | William's Army. They were the Sutherland Men, Lord Ray's Men, and all 
ofdſhip, What you' have to ſay, Why Judgment of Death ſhould not | ſome of the Grants and Monres : But when I came to march up the Hill, Mar 
paſs upon you, according to LW 7 , E to attack Lord Seaforth, [ had none followed me but the Afonros.” When not 
Lord Lovat. My Lords, I am very ſorry I gave your Lordſhips ſo | they found I was come within Sight of them, they made a precipitate it th 
much Trouble in my Trial; and 1 give you a Nillidn of Thanks for Retreat to a Bridge that was near them, over a River: And afterwards, laug 
your being ſo good, in your Patience and Attendance, whilſt it laſted.” I } by Lord Preſident's Advice, who was then in the Army, Lord Seaforth Bath 
houglit myſelf. very much loaded by one Murray, who, your Lordſhips | came, and ſubmitted to me, as General of King George's Forces, pro- well 
know, was the bittereſt Evidence there was againſt me. I have fince | miling immediately to lay down his Arms; which he did. Phis now 
ſaffered by another Mr. Murray, who, I muſt ſay with Pleaſure, is an | Submiſſion was brought up, and ſhewn to the Miniſtry.” I chen went, was 
Honour to his Country, and wWhoſe Eloquence and Learning is much and reduced the Duke of Gordon, who gave me the moſt ample Submition declz 
beyond what is to be expreſſed by an ignorant Man like me. I heard | I ever read, to the King; and Aſſurances of Fidelity to him and to the was 
him with Pleaſure, tho' it was againſt me. I have the Honour to be his | Government, That Submiſſion I likewiſe ſhewed ;' and,” if they ars not heer; 
Relation, tho” perhaps he neither knows it, nor values it. I wiſh, that | contumed in my Houſe that was burnt, . ure fein ani. Len 8 
his being born in the North may not hinder him from the Preferment then 1 purſued the Rebels from Place to Place, and chaſed them from ever 
that his Ferit une Learning deſerves. Till that Gentleman ſpoke, your | Hill.: to Hill. On this Expedition I loſt my only Brother, who was u de bi 
Loruſhips were inclined to grant my earneſt Requeſt, and allow me | very brave young Fellow; and 1 never left off purſuing the Rebels all From 
further Fime to bring up Witneſſes to prove my Innocence; but, it | the Rebellion was ſuppreſſed and extinguiſhed: So that or fairly ſay, Regi 
ſeems, that has been over-ruled. All now that I have to ſay, is a little | that I affiſted to keep the Crown upon the late King's Head, as much, My 
in Vindication of my own Character. I was pointed out by the Ho- | if not more, than any one Man of my own Rank in Britain. I had but 
nourable Managers as a moſt inveterate Enemy of the Royal Family now | then ſeveral Invitations to come to Court; and had "Three Letten of Wali 
upon the Throne, and the moſt zealouſly attached to a Family that is Thanks from the King's Perſon, by the Hands of the great Bark Sta- being 
not like to come upon the Throne; My Lords, I humbly beg, that | hope, who was Secretary of State then; in which he ſays, that he was (6 fen- the C 
your Lordſhips will take notice, that my Attachment to the Family of | ſible of my extraordinary and ſignäl Services, that he would; ill nis Life, Man 
"Hattover is proved without Conteſt, after the great Services J have done. | give me ſuch Marks of his Yavour, as would oblige all the Country to was e 
I was honoured by the King's Favour and Countenance, that made me fo | be zealous and faithful to me. Upon this I came to Court; and Is deed, 
naturally and gratefully attached to his Perſon and Family; and as I was | not diſappointed. I believe there are Lords in this Houſe, I am fure pany 
for Twelve-Years in Germany; almoſt every Day in Converſation with | there are a oe many yet alive, that know I was a particular Favourite I did 
his Majeſty and his Family, I'thought it neceſſary to know the Hiſtory of | of the late King's; I believe more than any one of my own Rank In been 
kis Family; and I read it very particularly; both the pablick and private | Scotland. I remember my Lord Totunſbend told me one Day, who was my INE Ap 
Hiſtory bir : And I muft ſay, that fince your Lordſhips, and this Nation | particular Friend, That I was certainly a great Favourite of the King; . 


in general, thought fit do have a King from Germany, you could, not | and if all the Miniſtry ſhould join together to hurt me, that it was not 
"Have Thoſe one from a more illuſtrious Houſe; ſo great, that ſeveral in their Power to do it; and that he would do me all the Service he 
Emperors of Germuny have been elected from out of that Family; and f could; and ſaid, the King would not refuſe any thing he ſhould afk for 
they always behaved with great DiſtinRion, both in the Wars, and in] me: And the King, to my own certain Knowledge, reproached the Sttch 
' their own Country. I will oniy give one Inſtance of that, which I had | Minittry, that I was not provided for. But that unhappy Nation, hs 
from my dear Maler the late King's own Mouth (of glorious Memory). | been always divided amongſt themſelves, between the Family of the 
1 heard him ſay this to the "Emperor's Envoy, after the Siege of Bel- | Argyilr, and that of the Montreſſes; ſo that they, knowing me to be a 
 prade, when the Envoy told him, That there were Forty thouſand Janiſ- Relation and Partizan of the Family of Argyll, they never would do any 
Gros killed upon the Spot: „Why, ſays he to the Envoy, I ſhall be | thing for me. At laſt, the King ſaid, he muſt do it himſelf; and (ent 
„ very glad of it; but I know the Nature of theſe Animals: If 45,000 | for the Haneverian Miniſter, and told him, That he muſt immediately 
= e of them are killed at Night, in the very Place of thoſe that are killed | fix upon a Way to give me a Penſion: At laft, it was ordered hy abe 
= % 40, ooo will riſe up the next Morning. T have had Experience of the | King's particular Inſtruction, that I ſhould have a Letter, or Patent, 
=. „War with the Turks: I was with 6000 of my own Men, at the Siege | for myſelf, for 3001. a Year; which I enjoyed till nom, for any thing | 
= &« of Buda : And, I believe, they will do me the Juſtice to ſay, that both | know. Then all the Engl Miniſters, every ong of them, were my Fllen s; 
= L and my Men behaved as we ought to have done.“ This ſhews, my and they propoſed that I thould go into the Army. Lord Cad gan, who, in 
Lords, that L always had a true Notion of the Greatneſs and Illuſtration | the Year 1716, went with an Army into S:ezland, ſent for me; and deſire! 
= of the Family of Hanover. I gave ſignal Proofs of it in the Year 1715; me to bring up 500 Men to Baderach, to eſeort him to Inverneſs Which 
9 and I beg your Lordſhips will mdulge me to repeat a little of what paſled I did. They gave out, that the Highlanders were to attack him in the 
1 at that Time, becauſe there are ſeveral Lords here that were not then born. | Woods: But when they heard, that I was with him, with the beſt Part 
| My Lords, when I came into Exginnd, in the Year 1714, my Deſign of my Clan, they did not think it. proper to attack him. Afﬀcer Lord 
, was, that, with the Affiſtance of my Friends, the late Duke of Argyll, | Cadzgan came to [nverneſs he ſeat for Sir Robert Muse, who was killed 
= and the preſent Duke, I ſhould endeavour to get my Remiſſion, to go | at the Battle of Falkirk He called me into his Cloſer with him, an! 
= 5 Ian inte my own Country, to endeavour to recover my Fortune, and | toid me, We are now fully convinced, Lord Lzvar, that it was you, 2 
I "ro ſerve the Government faithfully, in what I was able, In this Situ- | a few of the King's Friends that were joined to you, that ſubduzd and 
= tion I was, when my Lord Mar/hbel' ſet up the Pretender's Standard at | ſuppreſſed the Rebellion, and extinguiſhed it; and that all mer 
= *  fbertletn: 41 did much alarm the Court. I was ſent. for, and particular- wrote in the Gazette about Lord Sutherland, was all Romance, No, 
ly ſpoken to by che Earl of Sunderland; and my, Lord Tawnfhend, who | 1 am fo ſenfible of thoſe Services that you have done the Government, 
Verte always my Friends. My Lords, this preſent Duke of Argyll was | that, if you will join yourſelf to the Duke of Aarilerougb, to the B 
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Sunderland, and dome, that are thought the Favourites of the King, 
3 in the firſt Pla : immediately. wake you a Majot-General't 
eee e Regiment, of 6] or Dragoons, and 300 L. & Fear 
| 48, „ 


nent ns, and 
- pealions dering pour Life. My Lords, if 1 had acce ted of chat O 
yo had the beſt Eſtate 2 Scotland ; and Wore have been fair for 


” 


' 0 
Pore mi: Lords, the. Condition yras tee friere ; and I had Father never 
hays any.Beigg.ithan\be, ungtateful. The late Duke of Arps, 1 mean 
this Duke t Arens Father, who was one of the greateſt Men that has 
dern in our Country. for many Ages; be was a Father to me, and = 
tected; me as his, own) Child; he got me Two Remiſfions from King 
ian and, as heiwas. carrying another Remiſhon in, to be ſigned by 


* 


ne having died that ken) 


ene e Door ſhut ;, that is, he found" that Thice Men had turned | 


1. King Fillian's Friends, of whom he was one, and the Duke of 


2 sherry, and ſeveral; others ; and that ſhe brought in Two F amilies, ; 


Bas of Hamilton, and the Marquis of 4th:1, whom ſhe made a Duke; 


and 10 Pleaſe bim, with whom my F amily unfortunately had a Quarrel | 


about an Eſtate z to pleaſe him, I ſay, ſhe put 2000/., upon my Head, which 
uuns foo more than ever was uſual. . So I told the Duke of Argyll, that 
I;had nothing ſor it, but to go to Zanover, and there to live and die with 
Fidelity do the Duke of Hanover. He told me, that he was well aſſur- 


ech that the Duke of Hanover: would be glad to receive me; but, as he 


was then declared the Proteſtant Heir, and that Succeſſion depended 
much upon the good Will of Queen Anne, he muſt, upon her Deſire, be 
obliged to ſend me back to England; and that he did not know a ſafe Way 
for me but to go to France, becauſe we were at War with them then. 
And chat was the firſt thing, my Lords, that obliged me to go to 
Frances which was the Foundation of my Misfortunes. Now, my Lords, 
alter what I have. told, you, I muſt humbly ſubmit it to your Lordſhips, 
whether you do not think it is improbable, that I ſhould be an Enemy to 
Ling George, and his Family: I, that received more Marks of Favour 
from the late King George than any Subject in the North; I, that got 
my Eſtate ſettled in his Lime, both by the Houſe of Commons and Peers; 
I that expected never to be out of Favour with the Government, being 
very zealous to promote any thing that was for the Good of it. of Lords, 
I commanded-a Highland Company for Fifteen Years, as their Colonel: 
And the Country can teſtify, that there was no Depredation, Theft, or 
Robbery, committed there during that Time: I took Twenty-five 
Highland Robbers in the Highlunds in one Night, and brought them 
all.Priſoners,.to the Tolbooth of Inverneſt. I continued to act in the 
Manner that General Jade from time to time ordered me. I own I did 
not expect, that he, who reviewed my 8 every Vear, and called 
it the beſt Company that he ever ſaw in his Life I muſt make the Lords 
laugh upon that Occaſion: He told me, that Mr. Pulteney, now Earl of 
Bath, ſaid, in the Houſe of Commons, that he knew old Lovat very 
well; that he would never have a Company but in his Pocket: And 
now I can tell him, That he did not ſpeak Truth, General Handafide | 
was. preſent, | and, his Brother, who is a very pretty Gentleman, when he 
declared, that he never did ſee ſuch a ine Company in any Country that he 
was ever in: And he appealed to the T'wo Handaſides, and the other Of- 
ficers that were there, whether it was not true; and they all agreed in 
it. So that, my Lords, after this, I very little expected, that, without 
ever blaming me, or imputing any Crime to me, my Commiſſion ſhould 
de broke; and not only ſo, but that I ſhould be ordered to keep 400 Men 
from it in the Country, to be put into another Company, to make up a 
iment that General Made procured for his Favourite Colonel Durore. 
My Lords, I was certainly much out of Humour to ſee myſelf ſo uſed; 
but I never imputed it to the King, nor to his Prime Miniſter Sir Robert 
Malpole, afterwards Earl of Orford. And this is all the Grounds of my 
being out of Temper, or that they can lay hold of, to ſay I was againſt 
the Government. So, after what I have told your Lordſhips, and the 
Manner that I have been uſed, I hope your Lordſhips will not think I 
was capable of any. mal;cious Deſign againſt the Government. And, in- 
deed, it was a Loſs to the Government more than to me, that my Com- 
pany was broke, becauſe, if I had commanded the Highland Company, as 
I did for Fifteen Years, the Country had been peaccable, and there had 


been no Rebellion. 


Lerd High Steward. My Lord Lovat, T muſt put your Lordſhip in mind 
of the QueRion | aſked you, Whether you have any thing to offer in Ar- 
reſt of Judgment? ' | | 79 50 

Lord Lovat. Whatever way I may be over-ruled, I will ſay, to my 
dying Hour, that 1 have met with the greateſt Hardſhips ever practiſed in | 
Britain; and I ſtill ipſiſt, that I ſhall get the Benefit that all Subjects have 


a Right to, of adducing Witneſſes, that may be for the Safety of their 


# :; "8 * 


Lives and Intereſts. 


Li. H. S. Your Lordſhip has heard the Opinion of the Lords already. 


Lord Preſident. 1 move your Lordſhips to adjourn to the Chamber of 


Parliament. 


L. H. S. Is it your Lordſhips Pleaſure to adjourn to the Chamber of 
Parliament? 


Lords. Ay, ay. | : 
L. H. S. This Houſe is adjourned to the Chamber of Parliament. 
Then the Lords, and others, returned to the Chamber of Parliament, 
in the ſame Order they came down: And the Houſe being there 
reſunedd, | 
The Proceeding entered in the Journal of the 19th of March, 1715, 
in relation to the Givingof Judgment againſt George Earl of Vintaun was 
read : Which being done, | | : 33 
Their Lordſhips were informed, That the Commons, with their 
Speaker, and the Mace, were at the Door: Whereupon they were called 


in: And Mr. Speaker, at the Bar, faid, 
NIy Lords, F . 
HE Knights, Citizens, and Burgeſſes, in Parliament aſſembled, did, 
at this Bar, in the Name of themſelves, and of. all the Commons of 
Great Britain, impeach Simon Lord Levat of High Treaſon, and exhi- 
dited Articles againſt him, and hare made good the ſame: I do therefore, 


* n 5 | 74 * , b | 12 
N * or: Bi gh+ Treaſon, 
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in dhe Name of the Knights, Citizens, and-Burgeſſes, in Parliiment 


A K 7 
J Nn 


aſſembled, and of all the Commong of Great Britain, demand Jud 


'a | itain, dem: 7 
of your Lordſhips againſt Simon Lord Lovat for the faid High T'tealon, * by 


And they being withdrawn, 


| oo Lovat, it be the ſame as was pronounced againſt the late Earl of 
intoun.. ; F 1 4 i545 2% 0 einn &} Tik g 


| Then the Houſe was again adjourned into /;/min/ter-Ha!l ; And the 
Peers, and others, went down in the ſame Order, as before; and 
the Peers being in their Places, and the Lord High Steward in his 


1 1 


for them reſpectively; the Houle was reſumed: And the Serjeant'at 
J I. g „a TL LIN TE EG * 1 
Arms made Proclamation for Silence; as uſual... 4 


ſince I laſt aſked you the Queſtion, Whether you had any thing to offet 
in Arreſt of Judgment, I am now to aſk you again, Whether you have 
any thing to fay, why Judgment of Death ſhould not paſs upon you, 
according to Law? 


ſhips Pardon for the tude, long Diſcourſe I made to your Lord lh 
reat need of my Couſin Murray's Eloquence for half an Hours and then 


it would have been more agreeable, | ens, 
Proclamation was made for Silence, as uſual. .. 
3 ein 19h bene 

Lord High Stewards ds. 


Simin Lord Lovat, 9.01. 485d avs ebe di duels. ee 
v U have been impeached by the Commons of Great Britain, in 
Parliament aſſembled, of High- Treaſon, charged upon youby particular 
8 containing different Species, and various Overt Acts, of that 
reaſon. | e HARI e e's 
To theſe Articles your Lordſhip. thought fit to put in an Anſwer, 
amounting to a pan Plea of Not gulli to the Whole; 8 of ine 4 
long and + uk Trial, upon the eleareſt and maſt, convincing Eyi- 
dence, againſt which you offered no Defence by Witneſles, your Peers 
have unanimouſly found you Guilty. 1 I LA 
What remains is the diſagreeable, but unavoidable; Patt of proceeding 
to that Judgment, which is the neceſſary,Conſequenge of ſuch atrocious 
Crimes. . had it been for yout Lordſhip, if before you Adee in 
them, you had ſuffered the Terrors of that Conſequence to have their que 
Weight, when the ſacred Ties of your Allegiance, and your Oaths, were 
not ſtrong enough to reſtrain you. | eee 
In this Proceeding, the Zeal and dutiful Affection of the Commons to 
his Majeſty, and their Country, and the Juſtice of the Houſe of Peers, 
have ſhone forth in their full Luſtre. The Commons found your Lord- 
ſhip to be one of the principal Conſpirators, who contrived and carried oi 
the late deteſtable Rebellion, to deſtroy our Religion and. Libetties, _ 
to ſubvert that Legal Settlement of the Crown in his Majeſty, and his 
22 Family, under which alone we can live Free and Happy,  _ 
They rightly judged, that this, which is the common Cauſe of all the 
People of Great Britain, ought to be proſecuted by the United Voice of 
the People: That it became them to inveſtigate and lay open, in full Par- 
liament, the Source of thoſe Calamities, which wWe have lately ſuffered, 
and the deep-laid and long-meditated Conſpiracy, in which [your Lord- 
ſhip had fo conſiderable and fo flagitious a Part. They rightly judged, 
that no Judicature' was equal to fuch an important Proceeding, but this 
High Court, on. whoſe Penetration and ultice they relied, and before 
whom, in this Great Aſſembly, Publick and Indubitable Satisfaction 
might be given. «worn [Aft „ 
Before your Conviction, I have ſpoken to your Lordſhip upon a Pre- 
ſumption of your Innocence; but now 1 am bound, by the unanimous 
Deciſion of my Lords your Peers, to take the Evidence againſt you to 
be True, and to addreſs myſelf to you as a Guilty Perſon. _ 1 
Your Lordſhip has, in your Anſwer, endeavoured to avail vourſelf of 
former Services to his late Majeſty and the Proteſtant Succeſſion, which 
you have this Day enlarged upon at the Bar, How, unfortunate have 
you been in referring back to ſuch cancelled Merit, ſince thereby 
you have furniſhed an Opportunity to the Commons, to thew, for how 
long a Track of Time you have conceived and nurſed up this Treafon in 
1995 Heart! Whatever your: Pretences were, ſo [infected was your 
| ind, and fo forward your Zeal, in the Cauſe of that Pretender, whom 
ou bad then abjured, as to engage in that raſh and weak Attempt from 
Spain, in his late Majeſty's Reign. Vet, at or very near that Time, it ap- 
| pears, by the Evidence 7 of which every Obſervation I will make ſhall 
naturally ariſe), you were ſoliciting ar accepting Favours and Truſts from 
that very Government, which you had thus engaged to deſtroy, What 
Uſe did you make of thoſe Truſts ? The Inſtande of Rey Stewart, now an 
Attainted Rebel, ſpeaks it too plainly. Whilſt you were Sheriff of the 
Shire of Inverneſs, the largeſt County in Scotland, and one of the greateſt 
Conſequence, you ſuffered that Criminal, in the Year 1736, to eſcape out 
of your publick Priſon; harboured him afterwards in your own Houſe ; 
then charged him with Meſſages, and Aſſurances of Fidelity, to the Pre- 


{ 


a mock Title of Honour, from that Pretended Prince. 5 
If any thing could ſurpaſs this Treachery, it is the Aſſociation, which 
your Lordfhip ſigned and ſealed, together with Six other Perſons, and ſent 
to Rome and Paris, by Drummond of Bochaldie, in the Beginning of 1740. 
The Subſtance of this was, to aſſure the Pretender, whom you always 
called your lawful King, of your Readineſs to appear openly in . 
his Service; and to ſollicit an Invaſion from Roe a your Native 
Country, to ſupport this deſperate Deſign. es oats OY 
It ſhould ſeem, by the Evidence, that the Foreign Enemies of Britain 
were leſs forward in this Meaſure to diſturb her, than her degenerate, 
Unnatural Sons. Whether that Reluctance proceeded from 4 Diſtruſt 
of ſo falſe a Sett of Men, or from a Conviction; that the Body of this 
Great People was not to be ſhaken in their Loyalty to a King, who pof- 


— 


ſeſſes the Throne by the moſt Rightful Title, and governs them in Juſtice 
and Mercy, according to their Laws and Conſtitution; in either Caſe 
5 EN they 


Chair, and the Commons and their Managers in the Seats prepared 


Lord High Steward. My Lord Levat, As ſome T ime has intervened] 


Lord Lovat: No: I have ſaid all that 1 had to ſay 3 and beg ou Lotds\ 
1 ; 


tender; and to procure for you a Commiſſion of Lieutenant-General, and 


1 
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packed with any Remorſe for your Guilt. . But one Thing I cannot 


Lawful Sovereign, and the Love. of our Country, to depend on the 


| has a Riz ht to; can, in | 


upon him. If this be true, it is an Impiety which makes one tremble. 
It is the celebrated Saying of a wiſe, 
his perfe@ Knowledge of Human Nature, That the Love of our Coun- 


3 the tendereſt of all Affsctions, the Parental, may be extinguiſhed | 
with it. n be ee 5 


| 2 
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From this Time till the Vear 1743, the Conſpiracy lingered in its 
Progreſs, though great Efforts appear to have been ak to N it. 
more extenſive, and more formidable. Then it happened, as it always 


has happened, that when #rance. faw ſuch an Enterprize, whether ſuc- 


ceſsful or. not, might be made a convenient Engine of her own Politicks, 


t-Court ſet about an Ihvaſion in earneſt, - Great Preparat ions were 
e, and ready at Dunkirt; | but the Providence of Go diſappointed | H 
em. 'Fo be capable of proving Tranſactions of this Kind by ſtrict 


iderice in the Forms of Law, is not common, nor, in the Natute of 
the Thing, ordinarily to be expected. But this the Vigilance" of the 
Commons has effectually done, to the Conviction of all well- intentioned 
Perſons, and to the Shame and Confuſion of thoſe, who, though they 


believed, and perhaps knew it themſelves, were induſtrious to propagate | 


a pernicious Incredulity in others. 


Thus the Commons have traced ad brought down the Series of the” 


piracy: to the remarkable ra of — 1745; when the Eldeſt Son 
of che Pretender landed in Maidart, un ſuppotted by any Foreign Troops, 
The appearing Raſhneſs of this Attempt gave Riſe to ſome Apprehen- 
ſions, ſome· Miſgivings, in the Breafts of your Lordſhip, and your Fel- 
low · Conſpirators, proceeding from a Concern, not for the KING, or 
for your Country, but for your on private Intereſt and Safety. A 
French Invaſion had been long ſollicited; a French Force was depended 
= ſecure you againſt the juſt Vengeance of your Native Country; 


* * 


id the Fajlure of that damped your Hopes, and produced your Expref- 

s of Diſappointment. However, ſuch was your Teal, that, in this 

raſn Enterprize, your Lordſhip joined; not indeed perſonally (this you 

often excuſed, b of your Infirmities), but by Sending, or 
a 


rather Forcing out your Clan; and committing every other Species of 
e blackeſt Treaſon, which the Articles of Impeachment have charged 


ny ary to ſtop here a little, and lament the Condition of Part of 
this United Kingdom; happily United in Intereſts both Civil and Reli- 
rious 3 happil | Vaites under the ſame Gracious Monarch, and the ſame 
þublick Policy : And yet the common People, in ſome of the remote 
Northern Counties, are ſtill kept in ſuch a State of Bondage to certain 
of their Fellow-Subjects, who, contrary to all Law, and mp true 
Frigeiphs. of Government, have erected themſelves into Pet rants 
wer them, as to be liable to be compelled” into Rebellion agai their 
Lawſul Sovereign, under the Peril of Fire and Sword. Aſtoniſhing it 


n 


ariſm, ſhould have ſubſiſted ſo long in any Quarter of this Civilized, 
7ell-governed. Iſland: But, fince ſuch is the Misfortune, let it be 
accounted one good Fruit of this Inquiry, that it has appeared. in this 
ſolemn Mariner, The Knowledge of the Diſeaſe ſhews the Way to the 
Cure; and it calls aloud for ee . r 
This uſurped Power was audacioufly made uſe of over your Clan, It 
is true, your Lordfhip's Activity in exerting it roſe and fell, in Pro- 
1 to the Appearaiices of the good” or bad Succeſs of the Pretender's 
auſe; But, after the Advantage gained by the Rebels at Preflon- Pans, 
which you vainly called A Victory not to be paralleled in Hiſtory,” you 


bor, ſuch a dangerous Error in Government, ſuch a Remain of Bar- 


Oy 


thought jt Time to throw off the Maſk ; and, with leſs Caution, to 


eſpouſe a Party, which, you then hoped, might be eſpouſed with 
mpunity. _ * | | 

I éforbear to enumerate the many Overt Acts of your Treaſon. It 

would be tedious to this Aſſembly, who have heard them fo much better 

from. the Witneiles, and from the Recapitulation of the Managers. It 

would be grievous to your Lordſhip, if your Heart: is, by this Time, 


jelp obſerving upon,---the Excuſe you exprelly made for this traitorous 

Conduct, even after you were taken Priſoner; to which you have this 
Day artfully endeavoured to give a different Turn. Brink aſked, How 
you could sc fuch a Part againſt a Goverment, from which you had 
received many Favours ? why Lordſhip's Anſwer was, That it was in 
« Revenge to the Miniſtry, for their ill Uſage of you, in taking away 
« your Commiſſion of Captain of an Independent Company of High- 
©« anders. An Excuſe almoſt as falſe as it was profligate. Falfe, becauſe 
ſome of your Treaſonable Practices were committed whilſt you were 
poſſeſſed of that very Commiſſion. Profligate it was, in the higheſt 
þ © wag Is Allegiance Peer! _ Are Oaths to His Majeſty, and His 
| Loyait to our 


Government, no Obligation upon the Conſcience? 18. 


njoyment of ee Favours and Emoluments, which no Man 
an, in the, Nature of Things, be enjoyed but by a 
ew and are in the Plesfure of all Governments to confer or deny? 
Perſon actuated by, and avowing, ſuch Principles as theſe, muſt be 
loſt to all Senſe of Virtue, and of Shame, and of every Natural, as 
well as Civil, Sanction of Society. | * 
Sorry, very ſorry I am, to ſee this laſt Reflection ſo ftrungly veri- 
fied by the Proofs againſt your Lordſhip. It has appeared, that you 
uſed your Paternal Influence over your EideX Son, a Youth not above 


C 


þ 
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42. Proceedings aghtnff Simon Lord Lovat, &c. 
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928 in a op Tops dohied T raitors What Hopes tould/they entertain, 
| de atuation would, fl the fudden, ſeize and delude a Brave, | yo 
4 Free, and a Happy People, t ſeek their own, Slavery and Ruin? 


1 * . 
a ere” 


WY. 


ſent Majeſty : And 1 have Reaſon ſo to do; for When he was Re 


—_ 


the Age of Nineteen, to compel him to go into the Rebellion; and after- 
wards unnaturally endeavoured to caft the' Crime and Reproach of it 


iter of Antiquity, and ſhews 
« try includes all other Social Affections:“ For we ſee, when that is gone, 


admit me to, in his 
if he was Kin 
the Duke of 
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became. Thie Plage, aud Fe Design, ts. - 
Reaſon to fear, may 


d. toi az juſt ani derp Benſe of your ubhappy and 


. 


Loſs, whether to apply to yo a8 4 Proteſtant or a Papiſſ. . Your O 
Profeſſion, .y Gaths; e on one 
Side: But, if I am to believe iſcourle and 


ons 


ole Nation, ſerve 
om the” Nite PFERTYe not 


| orm of igion amon 
us, but the real Uniform Belief and Practice of it. Ae 
Religion prepares Men for the Extecnal-Profeffion of any; and what 


not That lead ta? Give me Leave to affrm, before this Great 
Aſſembly, that, even abſtracted from Religious Conſiderations, the 
Proteſtant Religion ought to be held in the higheſt Reperence, 28 the 
ſureſt Barrier of our Civil Conſtitution. Eceleſiaſtical 2 
dom fails to end in Civil Tyranny. The preſent Happy Settlement of 
the Crown is, in Truth, and not in Name only, THE PROTESTANT 
SUGCESSION.. And the inviolable Preſeruation of that Wiſe and 
Fundamental Law, made ſince the Revolution, whereby, argty: Papi, 
or Perſon marrying a Papiſt, is abſolutely excluded from lnheriting to 
this Crown, will, in future Times, be a ſolid Security for our Poſteriry 
not only againſt the groundleſs and preſumptuous Claim of am Abfured 
Pretender, and his Deſcendants, but alſo to prevent this Kingdom from 
becoming @ Provinte to ſome of the great Popiſhi Powers, who have o 
_ watched for the Deſtruction of our Liberties. oo on nem 
ut, to return to your Lordſhip: Suffer me to exhort you, with 

Earneſtneſs, and in great Charity, to deliberate ſeriauſſy upon ybuf own 
Caſe, and to deal impartially with your own Conſcience. 15 

ing to the Evidence given at this Bar, you have led a Liſe of Craft, Dif- 
ſimulation, and Perfidy, conſider how that Scene has cloſed;; what 


Deſolation you have thereby endeavoured to bring upon-your Country : 
how fatally it has ended fer yourſelf. Conſider, — the Sentence — 


I am obliged to pronounce, may ſoon ſend you to a Tribunal, Where no 
DN or Artifice can avail you. ole 3s Saas 
he Sentence of the Law is, and this High Court doth adjudge; 
© That you, Simon Lord Lovat, Return to the Priſon of the Tews, 
% from whence you came; from thence you muſt be drawn to. the 
Place of Execution; when you come there, you muſt be Ha 
by the Neck, but not till you are Dead; for you muſt be cut 
„ down Alive; then your Bowels muft be taken out, and burnt 
e before, your Face; then your Head moſt he ſevercd from your 
% Body, and your Body divided into Four Quarters; and theſe 
N muſt be at the King's Diſpoſal.” %% 
And God Almighty be merciful to your Soul! © + + + 


Lord Livar. © My Lords, 1 hope your Lordſhips will not take it amiſs, 
that I ſhould Jet you know, though it be in a very barbarous Language, 


both the Affection I had for his late Majeſty, and the Service I did for 
him and his Family. 


| | And I muſt fay, I have for that the Teſti 

of one of the King's Evidence, that I declared my Affection to his pre- 

nt of 

theſe Kingdoms, and his Father was in Hanover, he was fo as to 
ive me a Noli Proſigui for the great Laird of Muc Intoſb that was at the 


Battle of Pre/ffon : And when I complained of the Hardſhips the Duke 


of Roxburgh put every Day upon me, in an Audience he was pleaſed to 
loſet at Kenſington, he was ſo good as to ſay, that, 

he would defend me againſt all my Enemies, not only 
| oxburgh, but all my other Enemies. Now, my Lords, 
when a Man has but a very few Days, in Appearance, to live, what 


he fays ſhould be relied upon, if there is not immediate Evidence to the 


contrary, I have ſhewn your Lordſhips my Efteem for the illuſtriaus 
Houſe of Hanover. I have ſhewn my Attachment for my dear Mafter 


the late King, and my Reſpect for his preſent Majeſty ; and therefore 


all that I have further to ſay, is moſt humbly to implore your Lordlhips 
Interceſſion, and to recommend me to his Majefly for Mercy. «gag 
Lord High Steward. Have you any thing further to offer ? | 


Lord Lovat. Nothing, my Lords, but that I make the fame Prayer 
to the Honourable the Members and Managers of the Houſe of Commons; 


and that, I hope, as they have been ſtout, they will be merciful, 


— 


FID: x 


Lud High Steward. 


ould you offer any thing further ? 
Lord Lowat. Nothing but to thank your Lordihips for your Goodneſs 
to me. God bleſs you all, and I bid you an everlaſting Farewel. We 
ſhall not meet all in the ſame Place again, I am ſure of at: 0 


Lord Fligb Steward. Lieutenant of the Tower, Take the Priſoner from 


the Bar. 


Which being done, Proclamation was made for Silence, as ufcal, 
Then the White Staff being delivered to the Lord High Steward by 


the Gentleman Uſher of the Black Rod, upon his Knee, his Grace ſtood 


up uncovered; and, holding the Staff in both his Hands, broke it in 
two, and declared that there was nothing farther to be done by virtue 


of the -preſent Commiſſion, and pronounced the ſame: to be diſſolved; 


and then leaving the Chair, came down to the Wool-Pack, and ſaid, I- 
it your Lordſhips Pleaſure to adjourn to the Chamber of Parliament? 
Lords. Ay, ay. 1 
Then the Houſe was adjourned to the Chamber of Parliament; and the 
Lords and others returned in the ſame Order as they come down. 
And the Priſoner was carried back to the Tower of London. 
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ii The Trial of Aracuraio STEWART 
ES. 3 x os OS r 
1 High *©ourt of Juſticiary in Scotland, 
I he 
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-- Edinburgh, ene quarto Dit Menfs Martii 1747. per. hono 
„ Vires Mariftros Alexandrum Fraſer de Riche, Parri- 


" cm Grant de Elchies, &. Carolom Areſkine de Tinwald, 
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his Majeſty's Solicitor, and Advocate-Depute,. and produced, in 


£14 


%s uke of Newreftle,: of Date the 23d Day of Fanwary ! 


1 
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Tout; Be it remembered, That, upon the 234 of Jammer in the 


Twentieth Year of the Reign of our Sovereigh Lord Crerge II. King of 
ut Br &c, came before me; and. none themſelyes to be 


ſeterally Indebred unte ouf laid Sovereign Lo 


. * 


* > 


lows,” im.. 14 „%%% b 8 |; A 450401543 > Wh ve; ; 
' trhibald Stewart, of Edinburgh, Merchant, the Sum of C. $060 0 © 
David Scot, of Scot/{arvet, in the Shire of Fife, Eſq; the Sum of 2500 © © 

flames Ofwald, of Dunnibirr, in the ſaid Shire of Fife, Eſq; q; 

F be "of the bid of Albellows-Srwang 
 Mlexane: - ei, t Ar! &: atlows-ora 5 
2 e of Phyſick, the Sum of . 
James Baird, of Dnoning-ſtreet, in the Pariſh of St. Mar- 
garet s Weſtminſter, Eſq; the Sumiof '—— — : 230000 


'To be levied upon their ſeveral Goods and Chattels, Lands, Tene-- 
ments and Hereditaments, by way of Recognizance, upon Condition, 


2500 0 © 


that if the ſaid Archibald Stewart do perſonally appear befpre his Majeſty's 
Court of Juſticiary at Edinburgb, at the firſt Sitting of the fajd © ove 
after the Twentieth Day of March next, then and there to e to all 
ſuch Matters as on his Majeſty's Behalf ſhall be objected agalnſt him; 
and alſo appear from time to time when thereunto required, and not 
depart the faid Court without Leave thereof; and, in the mean time, 
be of the Behaviour, then this Recognizance to be void, or elſe 
to remain in full Force and Virtue, 8igned © 

| 4 Hotrzs NgwcasTLE. 


Immediately after reading whereof, compeared the ſaid Archibald Steu- 
art, Merchant in Edinburgh, and judicially ſiſted himſelf in Court before 
the ſaid Lords, in Terms of and agreeable to the ſaid Writ of Recog- 
nizance, and humbly infiſted, that thereby the Condition of the ſaid 
Writ was fulfilled, and the ſame fell to be voided, and he diſmiſſed, if 
there was no Perſon on his Majeſty's Behalf ready to inſiſt againſt him. 

To which Mr. Patriot Haldane, his Majeſty's Advocate-Depute, made 
Anſwer: That the Writ of Recognizance was not my for Mr. Stewart's 
Appearance this Day, but thereafter, from Time to Time, when there 
required; that, having only had occaſion lately to ſee the ſaid Writ, he was 
not juſt now ready to inſiſt in any Matters on his Majeſty's Behalf againſt 
the laid Archibald Stewart, as therein mentioned; and moved their Lord- 
ſhips weuld appoint a farther Time for his Appearance again. 


Court. 

© The Lords Commiſſioners of Juſticiary, having conſidered the ſaid 
© Writ of Recegnizance, and above Debate, they continue the Diet. 
for the ſaid Archibald Strrwart's Cempearance, to Monday the eighth 
Day of June next, and ordain him to fiſt himſelf perſonally in Court 
that Day, without Prejudice to the Lord Advocate to inſiſt againſt and 
© proſecute the ſaid Archibald Stewart ſooner, in Behalf of his Majeſty, 


© if he ſhall ſee Cauſe.” 
| Signed ALEx. FRASER. J. P. D. 


Curia Juſticiaria S. D. N. Regis, tenta in nova Seſionis Domo 
Burgi de Edinburgh, oh, Die Menſis Junii 1747. per hons- 
rabiles Viros Magiſtros Alexandrum Fraſer de Strichen, Patri 
cium Grant de Elchies, Carolum Areſkine de Tinwald, & 
Hugonem' Dalrymple de Drummore, Commiſſionarios Fuſticiarii 
dict. S. D. N. Regis. 

Curia legitimè affirmata. ES | 
| Lord Strichen Præſes. 


TE E ſaid Day, in obedience to the foregoing Order, compeared the 

ſaid Archibald Stryart, and ſiſted himſelf in Court, when he and Meſ- 
fieurs Leckhart, Ferguſon, Home and Stewart, Advocates, his Procu- 
rators, inſiſted, That, in obedience to the laſt Order of Court, in con- 
ſequence of the Recognizance therein mentioned, he. had appeared a 
ſecond Time; that, as he pled firſt, ſo he now did, that the Con- 
dition of the ſaid Writ of Recognizance was fulfilled ; and that the ſame 
ought to be voided, and he diſmiſſed, if there was no Perſon yet ready 
to inſiſt againſt him on his Majeſty's Behalf, which he had 
believe was the Caſe. | 

Vol. IX. 


I.. E of the ſaid Lords, a Writ of Recognizance, ſigned by | 
4 D | and ſatisfy. Mr. Stewart how or when he would be brought to Frial. 


rode which. was ordered to be read and recorded; and whereof the 
f „ 


the King as fol- 


2500 0 © 


eaſon to 


Eſq; late Lord Provoſt 


i= Execution of- his Office, as Lord Provoſt of Ediabasg 
ces of that City, in the Moth of Sprember\ 1743. 


1 
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ds ITT | e | thing to be ohjected to him on behalf of his Majeſty 


* 


| as of on Akon for his Trial. 
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Edinburgh, before and at the Time the 


Red, under che Hand” of the Clerk, of Juſticiary, from the Books of Adjournal of that Court.) 
* „ e 3 Fe INN UNS INES tg ER? 
D. N. Regis: tenta in nova er 4 To which. Mr. Pariet Haldane, his Majeſty's Advocate-Depute, 


made Anſver: That the Lord Advocate, who, at the laſt Diet, at- 
tended the Service of his Country in Parliament, was, oontrary to Ex- 
pectation, ſtil] detained, although he intended to have been in Scotland 
long before now, when he could and would have proceeded to bring Mr. 
Seewart to Trial in the ordinary Way: That, for his Part, as Advocates 


{ Depute, he had no ſuch Toſtructions as he could move in that Matter; 
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either juſt now; or by 2 proper Proceſs; and all he was inſtructed to 
aſk of their Lordſhips, was a Delay of _ Days, which could be no 
Prejudice either to Mr. Stewarts or his Cautioners, and againſt which 
"Fime he was pretty well aſſured his Majeſty's Advocate would be pre- 
ſent, and ſhew Cauſe why the Writ of Recognizance ſhould continues 


It was replied for Mr. Stewart; that he expected, if there was any 
| conſidering the 

long Space of Time interveening betwixt this and his former: Appearance; 
he would have been brought under ſome Proſecution for it ere now's 
that the Abſence "of. my Lord Advocate, however neceſfary, and hit 
Depute's not being properly inſtructed, was to Mr $tewart or his Cau- 
tioners nothing to the Purpoſe; that Mr. Stewart's Appearance, now 
and before, and nothing objected to him, was, as to his Cautioners, 
a Liberation of their Bail, which was ſo very great as muſt appear to 
be a Hardſhip if it ſhould laſt any longer; and therefore craved that he 
might be diſmiſt, and the Bond voided, l. | 
It was duplied by Mr. Haldan', that the Delay ſought was ſo ſmall; 
as plainly ſhewed that there was no Intention of putting a Hardſhip on 
any Perſon; and, without farther Argument, he doubted not but the 
Court would continue Mr. $tewart's farther Compearance, in Terms of, 
1 to the Writ of Recognizance, till Monday next the 15th 
R 1 inn en bene 3 
The Lords Commiſſioners of Juſticiary, having conſidered the above 
Debate, they continue the Diet for the ſaid Archibald Stewart's farther 
Compearance to Monday the 15th. Day of June Inſtant, and ordain 


1 "yy 4+. 
n 


the Lord Advocate to inſiſt againſt and proſecute the ſaid Archibald 


Stewart ſooner, if he thali ſee Cauſe,” 


wt 45 ALEtx. FRASER, I. P. D. 


Curia Tuſticiaria S. D. N. Regis, tonta in nova Sefſionis Domo Burgi 
de Edinburgh, decimo quinto Die Menſis Junii 1747. per honora- 
biles Viros Magiſtros Alexandrum Fraſer de Strichen, Patri- 
cium Grant de Elchies, Carolum Areſkine de Tinwald, & 
Hugonem Dalrymple de Drummore, Commiſſionarios Fuſticiarif 
dict. S. D. N. Rex. | | ; 
Curia legitime affirmata. | 1 11 
W Lord Strichen Præſes: 


THE ſaid Day compeared the ſaid Archibald Stewart, in obedience to 

the laſt Order of Court, and fiſted himſelf agreeable to his Writ 
of Recognizance,' and craved the faid Writ might be declared void; and 
he diſmiſſed, in caſe * Lord Advocate was not yet ready to inſiſt againſt 
| him, as, if he was, he had at leaſt got no Notice of it, nor ſo much 
The Lord Advocate thereupon appeared, and repreſented the former 
1 were not owing to him, but, in ſome meaſure, to Mr, Stewart's 
own Friends, who applied to him at London for a Delay, till he ſhould 
come Scotland and be preſent himſelf ; which truly was the Reaſon of 
his not raifing and executing a criminal Proceſs againſt Mr, Stewart to 
the laſt Diet he appeared. T hat, to ſhew his Lordſhip had no Inclina- 
tion to give Mr. Stewart any unneceſſary Delay, he now was ready to 
infiſt, and for that End 1 05 in, and preſented to the Lords, a Bill 
figned by him, craving Warrant for criminal Letters againſt the ſaid 
Fechibald Stewart, for the Crimes and Miſdemeanours therein mentioned, 
and fixing the Diet for his Trial to the third of Fuly next. 

Thereafter Mr. Lockhart moved, in Behalf of the Cautioners for Mr. 

Stewart, that the Writ of Recognizance ſhould be voided ; and for Mr. 
Stewart, in place thereof, that he was willing to find new Bail for any 
Sum the Lords ſhould appoint and judge ale, as the Bail he was 
preſently under was by far too extravagant. | 5 
To which the Lord Advocate made anſwer: That the Writ of Recog- 
nizance, on which Mr. Stewart was liberate, was ſtill in force, and 
behoved to continue, as the Cautioners and Mr. Stewart not only be- 
came bound that he ſhould appear ſuch a Day, but from Time to Time 
thereafter, as the Lords ſhould appoint, and not to depart, without 
Leave, out of the Court; that this Bail was taken by, and given'to one 
of the higheſt Authority, and that it muſt lf continue, agree- 
able to the ſaid Writ, till he be diſmiſſed. 
Whereupon Mr. Stewart himſelf, and Mr. Elliat his Procurator, 
waved the Motion made by Mr. Lockhart anent renewing the Bail, and 
agreed that the former ſtand good, and he had no ObjeQion why the next 
Diet of Compearance might not be the third of July next. 

The Lords Commiſſioners of Juſticiary, having confidered the above 
< Debate, they continue the Diet, for the ſaid ArSibald Stewart's farther 


« Compearance, till Friday the third Day of July next to come.“ Signed 
ALI. FRASER. J. P. D. 
5 | Upon 


i n 1 
„ £195 ord of: Edinburgh, before the. 
6, 1747: eee Duty and Mibeharionr 


him to ſiſt himſelf perſonally in Court that Day, without Prejudice to 
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| e Serwart of the City of Edinburgh, Merchant, 


and in this Manner it was that he received a Propoſition made to him 


forty-five, by a Number of Gentlemen or Citizens, for Leave to aſ- 
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and late Lord 
ovoſt of the ſaid City, Pann d,, es 
Indicted and iccuſed at the Inſtance of Pillkam Grant of Preflongrange,. 
; 'his' Majeſty's. Advocate for his Majeſty's Intereſt, for the Crimes 
of Neglect of Duty, and Miſbehaviour in Offices and Places of publick 
Fruſt, and the Violation of the Truſt and Duty of ſuch. O. ges, in 
manner at Length mentioned in the criminal Libel raiſed againſt him 
thereanent, making mention, That Whereas, by the Laws of this and 
all other well governed Realms, all Neglects of Pu and Miſbeha- 
viours of Perſons employed in Offices and Places of publick Truſt; and 
all Viotations of the Truſt and Duty of ſuch Offices, are Crimes of a 
high Nature, and ſeverely *puniſhable.; and the public ; Juſtice of the 
"Realm requireth à vigorous Proſecution of ſuch Offenders, eſpecially 


rs” 


when ſach Neglects of Duty and Miſbehaviours are incurred by the 
5 | Magiſtrate of any great 7 conſiderable; City, in a Time of publick 
Danger, and open Rebellion; and | particularly by an; Act made in the 
Fourteenth. Parliament of King James, the Second of Scotland, Chapter, 
ſeventy-fixth, intitled, The Punition of negligent Officiars, It is or- 
< dained and determined, That if any of the King's Officiars or Sheriffs, 
4 Mayors, Bailies, Crowners, Serjeants, Provoſt of Burghs, and their 
<*Midiſters both to Land and to Burgh, be found faulty or negligent 
„In the Execution of their Offices, and it may be Jawiully proved on 
him, or notourly kend ; if che ſaid Office. pertains to him in Fie and 


„Heritage, he ſhall tyne his Office, and the Profit thereof, for an Year! 
and F e to be puniſhed by the K ing in his Perſon and Goods 
after the Quantity of his Treſpaſs ; and if his Office pertains to him 
„not in Fie and Heritage, he ſhall tyne his Office for all the Times 
© he has it, and to be puniſhed in his Perſon, after the Quantity of 
„ ſik Treſpaſs, at the King's Will.“ Vet true it is and of Vetity, That 
the ſaid Archibald Stewart of the City of Edinburgh, Merchant, and late 


Provoſt of the ſaid City, is guilty, Actor, or Art and Part of the ſaid 


Crimes, or one or other of them, aggravated as aforeſaid ; In fo far as 
he, being Lord Provoſt of the City of Edinburgh, in the Year One thou- 
Tand ſeven hundred and forty-five, when a moſt bold, deſperate, wicked, 
and unprovoked Rebellion was raiſed and carried on againſt his Majeſty | 
within this Realm, by a large Body of armed Traytors, headed by the 
eldeſt Son of the Pretender to his Crown, and aſſiſted with Troops and 


Money from bis Enemies abroad, and, at ſuch a Juncture, it being | 1, 


his Duty, as the chief Magiſtrate of the ſaid City, and the oa; 8 Lieu- | 
tenant therein, having Authority to command the military Force of 
whatever Kind within the City, to have exerted himſelf with Fidelity, 
Vigilance and Zeal, for oopofing the Progreſs of the Rebellion by all 
lawful Methods in his Power, and particularly for preſerving the City 
intruſted to his Care from falling under the Power of the Rebels, or be- 
coming a Prey to them, he, the ſaid Archibald Stewart, was grolly faulty 
ar e ee in the Execution of his faid Office and Duty on ſo im- 
portant an Occaſion, in manifeſt Violation of the Truſt and Duty of his 
Office : and particularly was thus guilty on the Fifteenth and Sixteenth 
Days of September, in the Year of our Lord One thouſand ſeven hundred 
and forty-five, and upon ſeveral other Days and Times in the faid 
Month of September, and the Month of Azguft areceding, within the 
ſaid City of Edinburgh, where he was reſident for oo Time. And more- 
over, the ſaid Archibald Stewart was not only faulty or negligent in 
the Execution of his Office, and notoriouſly known to have been ſuch, 
but was guilty of Malverſations and counteracting the Duty of his 
Office, in ſuch an Exigency, in many Inſtances, and particularly, amongſt 
others, in theſe following: Firſt, That whereas the Preſervation of 
the City of Edinburgh, from falling into the Hands of the, Rebels, was 
of great Importance to that City itſelf, and to the King and the King- 
dom in general, and the Care of it eſpecially incumbent on the Lord 
Provolt for the Time being, and oughr to have been looked after with 
the urmoſt Attention, Zeal and Vigour, in ſuch an Exigency, as when 
the Rebels got to the Southward of the Body of the King's Troops under 
the Command of Sir Fobn Cope, of which Advices came to Edinburgh 
in the latter End of Aug One thouſand ſeven hundred and forty-five, 
from which there was Reaſon to fear that the Taking of that City would 
be attempted by the Rebels, and to hope that the King's Army might 
ſoon after come to its Relief: Yet, in theſe Circumſtances, he, the 
ſaid - Archibald Stewart, then chief Magiſtrate, and ſole military Go- 
vernor of that City, did nothing of his own accord towards providing 
effectually for the Defence thereof; and, on the contrary, every Meaſure 
for that Purpoſe propoſed, and preſſed by the honeſt Zeal of the then 
Magiſtrates and Council, and of many of the Citizens and Inhabitants, 
inftead of being heartily encouraged and promoted by him the Provoſt, 
were by him thwarted and retarded, or elſe abſolutely refuſed or declined ; 


in the latter End of Aug One thouſand ſeven hundred and forty-five, 
for raifing a Regiment of one thouſand Men, by voluntary Subſcription, 
for Defence of the City; againſt which he formed O. on account 
of the Expence, and affected Doubts concerning the Legality thereof. 
And, Secendiy, He treated in like manner another Application made 
to bim in the Beginning of September One thouſand ſeven hundred and 
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of the ableſt bodied Men of the Tradeſmen 


ſaid Arch bal, 


upon Sunday the fifteenth Day of September One thouſand ſeven hunde 
125 mus e From e with about One hundred and fifty = 
lunteers, to offer their Services for the Purpoſes. aforeſaid, that theſe 
Men ſhould inlift themſelves for three Months as Soldiers in the. Eadin. 
burgh Regiment; a Propoſition which, inſtead of being calculated fin- 
cerely to provide for the better Defence of the City; could be no other- 
ways receiyed- by thoſe Volunteers, than as an Inſult and Diſcourase 
ment to their Zeal, who, being Tradeſmen or Huſbandmen, did not 
mean to leave their Occupations, and inliſt themſelves as Soldiers for 
Hire, but had bravely offered to ſerve gratis in the then preſent Exigency 
which could not laſt above a few Days, before the End of Which tie 
City of Edinburgh muſt either have been relieved or ſurrendered. 5. 
That, on the Morning of Monday the Sixteenth of September One thou- 
ſand ſeven hundred and forty-five, the ſaid Archibald Stewart received 
a Meſſage from the Camp of the Rebels, by Andrew Alves, Writer to the 
Signet, importing, that the City of Edinburgh would be ill treated b 
them, unleſs it ſhould be readily or ſpeedily ſurrendered; being a M. 
ſage to the ſame Effect with that contained in a Letter from the Pre- 
tender's Son, bearing Date from his Camp that ſame Day, addreſſed, 
For the Lord Provefl, Magiſtrates and Town-Courcil of Edinburgh, and 
which Letter was thereafter that fame Day delivered; and yet he the 
faid Archibald Stewart did not immediately commit the ſaid Andrew! Alon 
to Priſon, for bringing or delivering to him ſuch Meſſage, neither did 


| he give Notice to any other of the King's Officers, Civil or Military, 


that. he had received ſuch Meſſage. Sevenibly, That upon the ſame 
Monday, the Sixteenth of September One thouſand ory hundred and 


forty-five, about three of the Clock in the Afternoon, he received'1 


Petition from certain of the Inhabitants of the City who oppoſed the 
Defence thereof, and inſiſted to have a general Meeting called of all the 
principal Inhabitants, to conſult what was proper to be done, and be 
accordingly held and preſided in a Meeting in the New Church Iſle in 
the Afternoon of that ſame Day, upon the ringing of the Fire-Bell, 
which was the appointed Signal for the Volunteers to repair to*their 
Alarm-Poſt; the Conſequence of which was, that few or none of thoſ 
Volunteers, who conſiſted of a Number of the moſt ſubſtantial and bel 
affected Burgeſſes, were or could be preſent at that general Meeting: 
In which Meeting, as every one who bad a mind got Acceſs, there welt 
Numbers of Perſons preſent of known Diſaffection to his Majeſty's Go- 
vernment ; and thus, by ill Deſign upon their Part, and by the Timi- 
dity of others who were thus aſſembled in a tumultuous Manner, and 1 
very improper Council with which to take Meaſures in a Time of immediate 
and prefling Danger, the general Cry was given for ſurrendering the City, 
and giving up all Thoughts of making a Defence : And the ſaid Arclibeld 
Stewart thus held and took the Senſe of this Meeting, notwithſtanding that 
before he went to it, it was very well known that the Rebels were ill armed, 


ſaciate themſelves under his chief Command, as Volunteers, for the 
Defence of the City, and Service of the Government; and, after his Ob- 
jections to the Legality of that Meaſure were over-ruled, he would 


and that an Offer had been made to him, in Aid of the other Forces with 
which the City was provided, to ſend one hundred out of two Regiments 
of Dragoons in the King's Service, or as many of the Dragoons of 

thoſe 


„ 
_ —_ 
1 3. 


9 


—— 


2 


— 4 


e: 
= 


* 


e 
22858 


SEE IT BEOS SS we 3 5 


ent 


oj. 


IDES OLSIFSAFTESS 


3-8} 


LSE 


| the 


11 


* * 


3 
— 


W's 


S PS at Ah 
wk wy 44. F 
fad * * 4 
4 * 2 # 1 
6 
| * 
er 


* 


* v 7 -e \ 


a * 
* 


W 4 


Fx 

2 Ern 

7 is * 

i = 
4 

* 


475 | 
2. Regiments'as 


refaled to give his Conſent or Authority darf . — of theſe. Dra 
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one, though be had requeſted ſuch Party of 


S e ee A 
M J. delivers 1 Ferse aid. 
5 Pretender's Son 
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ie Cluncil-Chambe n eighth Artic 1 upon bim 
che Haid Archibald e cauſed. or. ſuffered che ſaid Letter from the 
Feeder son ig de pub ick read, and moved or agreed chat an An- 
e Thauld'be gives to it; which was a,cordingly ſent, fickt by one, and 
then” by another putation from the Council ; | hic ; ntercourſe 


- avoid the ſame being. puniſhable as et reaſon, was owing in great 

iſcharge his Duty, by taking all 
nit ſuch Danger, with that Fidelity and Vi- 
0 by his Allegiance and his Station, to the City of 
Edinbit#gh, and to the King and Kingdom, Nintbh, T bat all this while he the 
\ fad ##ch1ba/d Stewart refuſed or neglected, though frequently applied to for 
-thar Purpoſe, to give any Orders to the Volunteers of the City of Edin- 
gb, who had been long ſtanding upon the Street under Arms, bow or in 
What Manner they ſhould diſpoſe of themſelves, and employ theſe Arms, 
of how they ſhould diſpoſe of the Arms, if they were not to be uſed or 


employed for the Defence of the City, for which they had been firſt taken 


up; and, upon. ſuch his Refuſal or! eglect, the ſaid Volunteers took and 
. the Reſolution to carry back their Arms to the Magazine in the 
Caltie of Edinburgh, in order to prevent the ſame from falling into the 
Hands of the Rebels. Tenthly, That, on the Evening of the ſame Mon- 
a the lixtcenth of September One Thouſand ſeven Hundred and Forty- 
five, he the ſaid Archibald Stewart refuſed or declined to give his Licence 
or Authority fot a Party ſent by the ſaid Lieutenant- General Gut, or b 

Lieutenant-General George Praſton, Governor of the Caſtle of Eliaburgh, 
to remove or ſpike up the Cannon that were then planted upon the City- 
Walls; and, about the fame Time, he the. ſaid A. cbibald Stewart gave 
Orders to Thomas Dalxiel, one of the Captains of the - City-Guard of 
- Edinburgh; whoſe Turn it was to be on Duty that Night, to keep Guard 
with. the uſual Complement in peaceable Times, of ne-third of the 
City- Guard, or Company, and no more; and, about the ſame Time, he 
the ſaid Archibald Stewart gave Orders to the Parties of the Trained-Bands 
of the City of Edinburgh, who had been upon Guard at the ſeveral Gates 
of the City, to quit their Poſts, and to lifooſe of their Arms in the Par- 
liament-Houſe, or ſome other Place or Places, where they muſt be expoſed 
to fall into the Hands of the Rebels, as ſoon as they ſhould enter or be- 
come Matters of the 175 And, Elzventhly, In the ſame Evening of the 
lixteenth of September, One Thouſand ſeven Hundred and Forty-five, it 

was propoſed and urged in Council, where the ſaid Archibald Stewart was 
preſent, and preſided, That the whole City Arms, being in Number about 
twelve hundred Firelocks and Bayonets, ſhould be lodgec and ſecured within 
the Caftle of Edinburgh, in order to prevent their falling into the Hands of 
the Rebels; but he the ſaid Arebibald Stewart refuſed or declined to give 
any Order for that Purpoſe, neither in Fact were the City-Arms ſo 2 85 
and ſecured, but were ſeized by the Rebels upon their entering the City 
the Day following, who came to Edinburgh ſo imperſectly armed, that the 


Supply of Arms which they thus received, appears to have been one prin- | 


cipzl Cauſe of the Diſaſter that befel the King's Forces near Pre/ton- Pans, 
on the twenty-firſt Day of the ſame Month of September, One, Thouſand 
ſeven Hundred and Forty-five. And, 1://ly, By Occaſion or Means of 
the ſeveral Inſtances above-recited, and other Inſtances during the Time 
above-mentioned, upon one or other of the Days of the Months of Augu/? 
or September, One I houſand ſeven Hundred and Forty-five, of the Miſ- 
behaviour of the (aid Archibald Stewart within the City of Edinburgh, of 
which he was then Lord Provoſt, it came to be very — known, that 
he was highly faulty and negligent in the Execution of his Office, and to 
be farther violently ſuſpected and believed, amongſt. the King's faithful 
dubjects in that City, that he the ſaid Archibald Stewart was ſecretly in 
the Intereſt of the Pretender, by reaſon of the Uniformity of his Behaviour 
ſrom the Beginning to the End of theſe Tranſactions, diſcovering a con- 
ſtant Unwillingnefs or Backwardneſs to provide for, or heartily proſe- 
cute the Meaſures that were in a Manner forced upon him, in order to 
the Defence of that City, at a Time when, if he had obſerved a contrary 
ConduR, there was at leaft a high Probability, that the City might have 
been preſerved from falling into the Hands of the Rebels: And in Fact 
the ſame did fall into their Hands, in a very ſtrange and ſuſpicious Man- 
ner, by a Party of the Rebels entering the City at the N-therb-w Port, 
early in the Morning of Tueſday the ſeventeenth of September, One thouſand 
ſeven Hundred and Forty-five, when that Port was guarded wich nothing 
more than a Serjeant's Command of the City-Guard, and was opened to 
ſuffer a Hackney-Coach to go out, which had juſt returned from bring- 
ing back the ſecond Deputation ſent by the ſaid Archibald Stewart, and 
other Magiſtrates and Councillors of Edinlurgb, to the Pretender's Son: 
All which Misfortunes were, in great Meaſure, owing to the Miſconduct 
of the ſaid Archibald Stewart, and ſerved to bring a heavy Calamity on the 
City of Edinburgh, and the Kingdom in general; at leaſt, at the I ime 
and Place aforetai?, he, the ſaid Archibald Stewart, being Lord Provoſt 
of the City of Edinburgh, was highly faulty or negligent in the Execu- 
tion of his Office, at a'T ime of publick Danger and open Rebellion againſt | 
bis Majeſty. And for proving th-t the ſaid Archibald Stewart was guilty 
as aforeſaid, there would be produced ag-inſt him, by Way of Evidence, 
beſides very credible Witneſſes, certain Documents in Writing, which 
ſhould be lodged in the Hands of the Clerks to the Court of Juſticiary, 
that he might ſee the ſame, and whereof a Lift ſhould be delivered to him, 
along with the Lift of Witneſſes to be dduced againft him, All which 
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Du, Kel e ee (594) 
| bold Stewart, qught to be puniſhed-yith, he Pains of Law, to the Terror 


of others to be guilty of the like in Time coming. HMM 
N p AA 9s? > 14, vv Fd Bed a+. +46 Pur ers. oy i COIN ed. 40 AY? N * 
"William Grant of Preflongrange, Eiq. his Majeſty's Alvocate,"\. © 
Mr. P 7. 7: 4A 4 Hi "od Zeſty' Solicy ( 
| + Patrick Haldane, and Mr. Alexander Home, his Majeſty's Solicitors, 
Mr. Francis. Garden, / OLI LG 0.00 and 
Me. John Grant. 15 r wy e 14. * 5 

Eo eee Precurators in Defence. 


Mx. Gilbert Ellie, 
MI. David Dalrymple, 
Mr. William Binning. 


Mr. Henry Home, | 

Mr. Alexander Lockbart, 

Mr. George Sinclair, 

Mr. Charles Hamilton-Gordon,  _. | 1 

The Pannel having; agreeable to a Clauſe contained in an Ac þaſt 
the laſt Seſſion of * intitled, An Ad for taking away and ubo- 
liſhing the heritable Furiſdictiont in that Part of Great Britain called Scot- 
land, &c, given in to the Clerk in Writing a ſigned Account of the Facts 
relating to the Matters charged upon him in the ſaid Libel, with the 
Heads of ſuch Objections or Defences ſubjoined, as he was adyiſed. to 

make at his Trial; 1 | . 

And the ſaid Libel being this Day openly read, and full Debate thereupon, 
and upon the ſaid ſigned Account of Matters of Fact, and Heads of De- 
fences given in for the Pannel, in Preſence of the Pannel, Court and J ury, 
The Lords Commiſſioners of Juſticiary, in reſpect of the Importance 
* and Difficulty that may occur'in this Caſe, and by virtue gf the Power 
reſerved to them in the ſaid Act, of Parliament, ordain both Parties to 
© give in Informations to their Lordſhips, and the Clerks of Court; the 
* Purſuers to give in their Informations againſt Manday the twentieth in- 
© ſtant, at fix Clock at Night, and the Procurators for the Pannel to 
give in theirs againſt Friday thereafter, the twenty-fourth inſtant, at the 
* ſame Hour; and, at the particular Deſire of both Parties, ordain the Clerks 
© of Court to record the ſaid Informations in the Books of Adjournal, in 
C Hur of the Minute directed to be made up and inzrofled in the. ſaid 
ooks by the Act of Parliament; and continue the Diet in this Cauſe, 
and the faid Archibald Stewart his Compearance, upon his Bond of Re- 
cognizance formerly recorded, till Friday the thirty-frſt. of uh gut- 
rent, at Four of the Clock Afternoon, in this Place; and ordain Par- 
3 Witneſſes and Aſſizes, then to attend, each under the Pains of 
W.“ | . Y 7 
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\ | cf July 20, 1747. 
INFORMATION for bis Majzsry's Apvocats for 
| his. Majeſty's Intereft, Pur ſuer, j 


AGAINST 


ARCHIBALD STEWART of the City of Edinburgh, Merchant, and late Lord 
Provueſi of the ſaid City, Pannel or Defender. | 


T HE Libel, at the Purſuer's Inſtance, againſt Mr. Stewart, late Lord 
Proveſt of the City of Edinburgh, charges him the Pannel with being 
guilty of very high Crimes and Miſdemeanours, in having many ways 
acted contrary to his Duty, when he was chief Magiſtrate of the City of 
Etinburgh, in the Months of Augu/t and September 1745, a Time of publick 
Danger and open Rebellion, headed by the eldeſt Son of the Pretender to 
bis Majeſty's Crown, aſſiſted with Troops and Money from his Majeſty's 
Enemies abroad; at which Juncture the Pannel, by his Miſbehaviour, 
ſuffered the City of Edinburgh, with the Cannon and Arms therein, as 
well as other Supplies of various Sorts, to fall into the Hands of the Re- 
bels, in manifeſt Violation of the Truſt and Duty of his Office. This 
is the general Charge again't the Pannel, which is in the Libel more par- 
ticularly ſpecified, by a Deduction of many particular Inſtances of Miſbe- 
haviour alledged againſt him in Support of that general Charge, which 
Particulars it is unneceflary here to repeat; but for them the Purſuer begs 
Leave to refer to the Libel itſelf. | | 
The Pannel having been duly ſerved with a Copy of this Libel, did firſt 
of all, in purſuance of the late Act of Parliament for abolithing the heri- 
table Juriſdictions in Scotland, &c. give in to the Clerk of Court, the 
Day before his Trial was to come on, ſigned by one of his Counſel, his 
Account of the Facts relating to the Matters charged upon him, together 
with the Heads of certain Objections and Defences which he makes to the 
Libel, and therein ſays, © I hat he is not guilty of all or any of the Ne- 
« plects or Miſbchaviours laid to his Charge, and that there is no Ground 
5 » ſuppoſing him diſaffected to the Government, but much to the con- 


| © trary; and, in particular, he avers, that his Conduct, upon Occaſion 
and at the Time of the late Rebellion, will, upon Proof, afford the 
© ſtrongeſt Evidence of his real Attachment to the Government ;* and far- 


ther ſays, upon the ſeveral Matters charged againſt him, | 

In the firſt Article, That he thwarted: no Meaſures that were pro- 
© poſed that ſeemed legal and expedient; that where any Doubts or Diffi- 
culties occurred, either as to the Legality or Expediency of any Parti- 
cular propoſed, ſome of which ſeemed rather to be intended as a Snare, 
he delivered his Opinion with a becoming Freedom, ſubmitted his Rea- 
ſons to the Council or Committee, and heartily went into whatever 
they reſolved, after taking Advice, in Points of greateſt Importance, 
with thoſe who bore the higheſt Offices, both Civil and Military, that 
were at the Time in this Town.“ FEY, 
As to the ſecond Article of the Indictment, Mr. Stewart ſays, That 
«© the Propoſal made for aſſociating a Body of Volunteers was a Point of 
« ſo much Delicacy, as muſt juſtify him for deſiring Advice as to the Le- 
« pality of what was thereby propoſed, That ſo ſoon as the Magiſtrates 
found they could ſafely go into the Propoſal, the Lord Provoſt readily 
. 
8 
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acquieſced, and ſhewed a Willingneſs to have it carried into Execution ; 
and that, upon every Occaſion, he behaved towards them with the ut- 
moſt Civility.“ | 

As to the third Article, „The Magiftr-tes of Edinburgh, with the reſt 


enormous Neglects of Duty, and Miſbchaviours, or Part thereof, or his | « of a Committee appointed by the Council to provide for the Defence of 


© the Town, readily liſtened, and chearfully received every Propoſal that 


deing Art and Part of the fame, being found proven 1 —— the faid Archi- 
bald Sterwart by the Verdict of an Aſſize, before the Lords Juſtice-Gene- 


« appeared calculated for the Defence of the Town, in which nothing 


'a!, Juſtice-Clerk, and Commiſſioners of Juſticiary, he, the ſaid Archi- | © was by them delayed; and the Execution of theſe Matters was com- 
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| Charged in the proper time, and Al? Endeavourt uſed td Tupply he : 
g e e eee * . a 1 4 ; bi : * water | * * 5 _ : 
k The Pfovoſt does in HEE manner fay, „ That What is looſely e fr ſeyeral'© = : 
3 + in this Article of the Indictmient, of his having refaſed "the Fropoals | int" wor then nent. „ 
4 5 thoſe who were zealouſly affected, is not well underſtocd : Every nothtier Order v « 
; + Converſation wis freights#"Vith : Propoal, many of them contra- | 
1 © diftory, and me of them from ſiniſter Motives; ſuch particularly was 1 
4 the Propoſal” mentivned in this Article, which if ſincerely meant, 1 
3 © ought to Hate been propoſed 1 Council, which never was done, 4 
3 As to the fifth Artie, The Provoſt thinks he behaved kindly to - 
1 © every Man who came, or pretended that he came, to the Aſſiſtance of 1 
. the Town; and denies the Inſtance charged in the Libel, nor can he 1 
I © offeted. the putting Sir Nabam Dichfon's Volunteers in the Way of te- | * N 
4 _ © belving Pay; ſuppoſing thatito have been the Fact. . | port to the M 8 * 
I As t the fixth-Article; + Mro Strwart apprehends* there can be no culats that thou ts 70 | ſtants. + 
4 Crime in ät j for he did communicate the Meflage by Mr. Alves, im- e 27th heſe Refolutions were reported by th F 
x © mediately after he received it, to the Gentlemen of the Council, who Lord Provoſt, and th agiſtrates, with the Conveener of | Y 
„ _ © were of Opinion, that the Meſfage delivered by Mr. Ales ought not | Trades; to a Meeting of ſubſtantial and well-affefted Burgeſſes, which . 
4 to be divulged, for fear of intimidating the Inhabitants; and ſoon | it had been propoſed to fummon t give Advice on the preſent Occafiog. 15 
[ © after he waited of the then Lord Advocate, to impart that Affair, and | This Propofal was made to the Lord Provoſt on meg preceding . 
* get his Advice what ought” to be done, and, conform to the Advice being the 24th of that Month, by a Citizen of Z4inburgh, who had b : Ty 
Y © then giveg, committed the ſaid Hidrew Lives, ſo ſoon as he under- | ſome time a Magiſtrate, and had been commitſioned by-orher well affect * 
7 * flood that it was lawful and proper, and there was no criminal De- ed Citizens to propoſe ſuch Meeting ta the Provoſt, 3s Had been for 4 
3 r e N on 8 Occafions, and which he Teprefented 33 _ 
3 As to the ſeventh Article, Mr. Stewart fays, That the Meeting in | what they judged neceſſary at this Time, in order to take Meafut % 
4 + the New Church is was not in conſequence of any Petition delivered | putting the City in à Poſture of Defence: This Propolition the P * 
Y * him by the Inhabitants," which Petition was never once under Conſi- received at firſt with a Sneer or Laugh; but, upon the other's pt fling Ku 
Y © deration of the Committee, hor did he order the Alarm- Bell to be rung] him, as being the Opinion and the Wiſh of 1 „ 
4 © to convocate the Inhabitants. Denies that he ever refuſed to admit | and what had — formerly practi ſed on the like Occaſio * 
1 _ © any Dragoons into the Town; but, on the contrary, he expreſſed a | at laſt conſented that there ſhould be ſuch Meeting; but faid 5 
3 © Willingneſs to receive” them providing they were ſentt. not be that Day, being Saturdey, as many of mer would' be out „ 
5 As to the eighth Article, Mr. Stewart tefuſes that he received or | of Town; and accordin * was not held till the 7 4a following. 4 
4 © gave Orders to read any Letters from the Pretender, or that he gave | At this Meeting, which was held in the New Church - Ie at Fixe a 
5 Orders in conſequence ot any ſueh Letter; any Deputation that might | o' Clock in the Afternoon, tonſiſting of a great Number of the moſt ge 12 
| + have been ſent, was the BR of the Fears of the Inhabitants, who | ſpectful Burgeſſes, of undoubted Loyalt to his "Majeſty, they. 9 987 Pa 
3 had more of the Government of the Town at that time than the Ma- moufly approved of the Steps already taken, and offered their Advice Pr 
3 «-giſtrates.” X | | to the farther Steps to be taken, and 8 * That the City foul feſt 
3 As to the ninth Article, The Volunteers carried their Arms to the | © be forthwith put in'a Poſture of Defence, and a Body of Men raiſed "£4 
I © Caſtle without applying to Mr. Stewart for his Orders, and before he | © and armed for the Defence thereof and the Service of the Government. abt 
Y _ © underſtood the Town to be in a'defenceleſs State.“ The former of theſe could be of little Uſe without the latter; and tot anc 
E As to the tenth Article, Mr, Stewart ſays, That it was the Senſe of | latter the Provoſt objected, that the fame would be treafonable or illegal, "cor 
A the Committee the Provoſt ſhould give no Orders; and he believes it will | without ſpecial Warrant from the Crown. They replied, That if a W. M: 
3 \ © appear, that the Meflenger from Mr. Guz/t was told he was at Liberty | rant was neceſſary, That might be applied for and obtained, Then the a1 
ip © to ſpike up the Cannon, if the General thought proper; nay, he far- | Provoſt ſaid, That, ſuppoling the ſhould nn muc M. 
3 ther believes the Meſſenger was farther told, that he ſhould» be ſhewn | if Money could be raiſed by Subſcription for paying them. To which la bat 
7 © where the Cannon were. Mr. Stewart does not remember that Captain | Objection it was anſwered by ſome Citizens of conſiderable Wealth an! the 
3 * Dalziel was ordered to have but a Third of his Guard on Duty, but | Credit there preſent, That they were ready to undertake and oblize them- def 
3 - © believes that the whole Guard at that time were not in a Condition to | ſelves to find Money to pay a Regiment for three Months. U pon this 5 
5 do Duty, after the Fatigue they had previouſly undergone; the Inha- | it was reſolved, that a Committee ſhould be named, out of the Council WM of: 
AZ © bitants had before this time reſolved not to ſtand upon their Defence; | and of the other Burgeſſes, to conſult with and take the Advice 15 bur 
. the Provoſt remembers nothing of the Orders ſaid to have been given | Lord Juſtice-Clerk, and ſuch of the other Judges as could be found in Wn 
Y * to the Trained-Bands, but believes the contrary will be proven.” Town, and his Ty Advocate and Solicitor, with regard to what Leg 
5 As to the eleventh Article, the Provoſt repeats the fr Part of his | farther Steps the Magiſtrates and Council and Community could lega y unt 
3 Anſwer to the preceding Article, and ſays, * "That if any of the City- take for preſerving the Peace of the City, and contributing to gebe 0 of 
1 Arms fell into the Hands of the Rebels, it muſt have proceeded from | Deſigns of the Rebels; and next Day the Council named their Com- "MF 
b- various unayoidable Cauſes, but cannot be imputed to any Fault of | mittee accordingly ; the Reſult of which was, that Application was © b 
5 « Mr, Stewart.“ | made to his Majchty, in order to remove all Doubts, for his ſpecial War- "©. we 
* As to the twelfth Article, Mr. Stewart is confident there muſt appear, rant and Licence to raiſe ſuch Regiment. = Ng LT h , this 
Y © upon his Part, a zealous Attachment to the Intereſt of the Govern- | [Saturday, Auguft 31/f, 1745.] Advice was received at Edinburgh, that men 
* © ment, by the Uniformity of his Conduct from the Commencement of | Sir John Cope, with the Troops under his Command, inſtead off march- © ne 
3 © the Rebellion, until the Time that the Town fell unhappily into the | ing directly to the Rebels, as he had propoſed, and was expected, had, SH 
2 © Rebels Hands; for ſuch. is and muſt be the natural Conſtruction of upon his March at Dakvinnie, the Place where the Fort-Augu/tus and In- U 
3 A his unwearied Application to every Part of his Duty, and upon con- verneſs Roads meet, marched foreward towards Inverneſi, whereby the way 
Y « ſidering the Propoſals made by him in Council, with the Directions | Rebels were now got to the ſouthward of the King's Army, when, there © an 
* given to thoſe that acted under him.“ was no Force left to oppoſe their marching ſouthward where they ſh 4 all 
* y this Account of the Provoſt's ConduQ, in relation to the f think fit, which gave no ſmall Alarm to the Cities of Edinburgh and © wi 
4 Matters charged upon him, his Defences againſt the Libel are: | Glaſgow, and all the Country to the ſouthward of the Rivers or Friths of © Iu 
J Ie. That the Whole of the Charge is laid in a Manner too looſe | Forth and Chde. tai * 
. and general to be pt to the Knowledge of an Aſſize.“ . | © [Monday, September 2.] The Council of Edinburgh ordered the Town- Im. 
Y 2d. That the Facts therein contained are either miſrepreſented, or | Guard to be augmented to the full Number of 126 Men, Officers, Ser- * 11 
. © in their Nature not criminal.“ 3 | . | jeants, and Drums included. ST 2 ah... 
2 © 2tio. That no Error in point of Judgment, if any thing of that | {Eodem die. The deceaſt Mr. Mac Laurin's Fournal.] © The Accounts 25 
2 © kind ſhall appear, ought to be made the Foundation of a criminal Pro- | © from the North becoming more and more unfavourable, above twenty * Af 
4 « ſccution, eſpecially that he was only one of a Committee, and acted | © Gentlemen of known good Affection to his Majeſty and the Govern- © of 
I by their Direction.“ ment, met at Mrs. Clar#s Tavern, and agreed to apply to the Lord to 
2 Before the Purſuer proceed to recite the Arguments that were offered | © Provoſt, that he would give Orders for putting the Town in as good a © the 
6. on behalf of the Pannel, in Support of theſe Defences, when the Trial } © State of Defence as poſſible with all Expedition. It was complaiged & 
1 came on in the Court of Juſticiary on Monday the 13th current, together | © of in this Meeting, that an Application which had been made the « by 
E with the Replies made on the Part of the Purſuer to theſe Defences, | © Week before to his Lordſhip had not met with due Encouragement, in 
Y be ſhall here, for the better underſtanding of the true Merits of the Caſe, | © but that the Perſons who waited on his Lordſhip, and their Zeal, * gif 
3 firſt of all briefly ſet forth, without any Argument, the principal Facts | © had been ridiculed, and made the Subject of inſipid Jokes. be * the 
3 which occurred at and about the Time libelled, ſuch as he believes can [' Company (however) reſolved, that, whatever Diſcouragements they Vo 
N be proved to be true, either by Authentick Writings, or by parole } might meet with from thoſe whoſe Duty it was to have ani pro 
3 Evidence. | * them, they ſhould meet frequently, and promote, to the utmoſt of © tery 
| [23d Auguf 1745. Council Record.) The Lord Provoſt produced in | © their Power, whatever may tend to the Defence of the Town: [ St 
3 Council a Letter from one of his Majeſty's Principal Secretaries of State, | In the mean time they appointed two of their Number, 3 Addr 
| by Direction of the Lords Juſtices, bearing Date 13th Augu/? 1745, Gentleman who had formerly been a Baily, and Mr. Mac Laurin, te anime 
© giving him Notice, © That they had received Intelligence that the Pre- | © wait on the Provoſt next Morning, with a general Inſtruction to beg out ar 
| © tender's Son was already landed, or intended to land in Scotland, and | © he would ſce to the Defence of the Town, and offer their Affiſtance; the M 
© recommending it to him the Lord Provoſt to exert his Care and Vigi- © and three particular Inſtructions, f, That he would order making to put 
© lance on this Occaſton, and make uſe of ſuch Precautions as he ſhould | * Moulds for Bullets, it having been found on Trial that all in the Shops 7 
judge neceſſary for preſerving the publick Peace within the City of | had been bought up of late by Cadies, (or Link Boys) who had been * Wa 
- © Ezinburgh.” And produced allo a Copy of his Anſwer to that Letter, | * ſent for them. 24%. That the Sluice of the North Lach, by which #6 * wea 
bearing Date 17th of Auguſt, promiſing, inter alia, not to ſit down in | © Water iſſues from it, ſhould be ſhut and ſecured, that it might fill up- « pro 
Security, but to keep a watchful Eye, in order to prevent, as far as | * 3d. That they ſhould propoſe to his Lordſhip the making « Diſtindion | 
« poſlible, every thing that might diſturb the Peace of this City;* of which | betwixt the Inhabitants of known good Affection, and ſuch as wer 
Anſwer the Council approved, | * ſuſpected, when he came to intruſt them with the Town's -_ 
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+ 90 take proper Meaſures that the City ſhould not be in Danger from 
within, a5-(had been taken) in 1 %: | 
Lord Proväſt did give a ſatisfactory Anſwer to the two firſt of theſe, but 


©3510: the third, he did not give the Satisfaction deſired; but, after a good 
| Cal of: Reaſoning, he ſaid, That, if the Town came to be attacked, he 


abld for far make a Diſtinction as to intruſt the Town's Arms with 
8 ſubſtantia! Burghers he ſaid, That, if a thouſand Men had a 
mind to get into this Town, he could not fee how he could hinder 
them. In anſwer to this, the Number of Trades-Lads in Edinburgh, of 
* the Gentlemen who would aſſociate to fave the Town, the Unſkilfalneſs 
<< the Highlanders had always ſhewn in attacking Stone-Walls, their 
Want of Artillery, and being ill-atmed, with the Affiſtance that would 
be got from the Dragoons, in all Probability, were urged : It was infiſt- 
* ed; our doing ſomething was requiſite to ſave the Reputation of the 
© Town, to divert the Enemy from coming this Way, and to raiſe a Spirit 
© ja che Country 2 ELIA 
To this he anſwered, That, to pretend to do when we could do little, 
« was io expoſe. us to Ridicule. Other diſcouraging Expreſſions were 
© uſed ;. but, at the End, he ſaid he would be glad of Advice from ſenſible 


©* Burghers,. and have regard to it.. 

_ [Thar ſaays Cept. sth.] Little material paſt till September the 5th, 
© hen the ſame Company, with ſome Addition of other Gentlemen, met 
at the ſame Place z and now the Danger appearing more imminent, 
they entered into an Aſſociation, as Volunteers, to ſerve for the Defence 
of the City at the Hazard of their Lives and Fortunes, under the Di- 
tectios of the Lord Provoſt. This was ſigned by all preſent, and by a 
** hundred before Twelve the next Day. They appointed ſome of their 
Number to preſent this to the Lord Frovoſt, to deſire they might be al- 


+ 


*t Jowed to chuſe their Officers, and that he would apply to General Gae/f 


* 


ſor Arms to them: They were likewiſe ordered to intreat that the Pa- 


4 


e rapet of the Town-W all might be cleared, which, in many Places, had 
deen ſtopt up with Stone and Lime to prevent ſmuggling ; that Stairs 
"+ ſhould be made for getting up to it at proper Diſtances ; that Cannon 


e ſhould be got from the Ships to be placed on the Flanks and Gates.“ 


7 This Spirit for putting the Town in a Poſture of Defence was ſo ge- 


"nerally prevalent amongſt the well- affected, and even the leaſt warlike 
Pat of the Inhabitants, that, of this Date, a Repreſentation to the Lord 


Provoſt, Magiſtrates and Council, was ſigned by the Principal and Pro- 


ſeſſor of Divinity, and Twelve more of the Miniſters of the City of 
- Edinburgh, of whom the total Number is Sixteen, ſo that three only were 
- abſent or wanting; which Repreſentation ſets forth, that they have ſeen 
and conſidered a Petition to their Lordſhip and Honours, ſubſcribed by a 
conſiderable Number of the Inhabitants of this City, well-afteCted to his 
Majeſty's Perſon and Government, praying, that the City may be put in 


2 proper Poſture of Defence againſt the common Enemy; that they, the 
Mcoifters of Edinburgh, jud 


| it their _ to teſtify their hearty Appro- 
bation of ſuch Deſign, and their firm Reſolution to promote the ſame in 
their Sphere and Station, and thereby engage chearfully to contribute for 


defraying the neceflary Expence with their Fellow-Citizens. 
The Miniſters were as good as their Word as to this Article ; for, out | 
of their moderate Stipends, they joined in ſubſcribing for the Pay of one 
hundred Men out of the thouſand propoſed to be raiſed. . 
The Lord Provoſt, however, found alſo conſiderable Difficulties as to the 
| Legality of this Meaſure, which was preſſed upon him, of raiſing the Vo- 
lunteers, and did not give way to it until he had firſt one ſigned Opinion 
of his Majeſty's Advocate and Sollicitor, That it was lawful for the 


« Magiſtrates to authorize the Subſcribers, and other well- affected Inha- 
© bitaats, to take up Arms in Defence of the City, and Support of the Go- 


© yernment.” And the Provoſt, it ſeems, not being fully ſatisfied with 


this Opinion, there was ſubjoined to it, and ſigned by the ſame Gentle- 
men, a farther Opinion, [ Zodem die, Sept. 6th.] That it was lawful, and 
not treaſonable, for the Magiſtrates to comply with the Deſire of the 
© ſaid Petition of the Volunteers.” 

[Mr. Mac Laurin's Journal.] The Lord Provoſt declared now, and al- 
ways afterwards, * That he would infiſt on the Privileges of his Office, 
© and did not leave the Nomination of the Officers to the Volunteers, but 
© allowed them to make up a Lift of 30 or 40, or more, from which he 
© would chuſe them. He walked wi ſome of the Magiſtrates and Vo- 
© Junteers about a Part of the Town-Wall; he then ſaid, he could not 
© ſee but if two thouſand Men had a mind to get into the Town, they 
© muſt ſucceed; after looking at a Part of the Wall, he deſired Mr, 
Mac Laurin, one of the Volunteers, to take the Trouble to make a Plan 
© of it; which he promiſed to do. 

It was thought proper to draw up an Article of News concerning this 
Aſſociation, to encourage others to join, and rouze the lethargick Spirit 
© of the Country: After it was written, it was thought decent and dutiful 
© to ſhew it to the Provoſt; the Words, That this Propoſal was accepted by 
© the Lord Prevoſt, were altered 7 him ; he would have it, that the Lord 
* Provoſt acquieſced in this Propoſal. This Alteration was much regretted 
© by thoſe who were ſincerely zealous in this Cauſe, being ſenſible, that, 
jn ſo critical a Time, more than acquieſcipg was 2 in the Ma- 
* giſtrates, to animate the Burghers, and foreſeeing, as it happened, that 
* the Trades would not be warm when the Magiftrates were ſo cool. The 
© Volunteers however ſoon roſe to 400. The Expences of the Works 
© propoſed were much talked and complained of, at this Time and af- 
© terwards.” 

[ Saturday, Sept. Ith.] The Lord Provoſt moved in Council, that an 
Addreſs ſhould be drawn up and preſented to his Majeſty, which was un- 
animouſly agreed to; and accordingly a very dutiful Addreſs was made 
out and f, ned; and that ſame Day it was reſolved in Council to authoriſe 
the Magiſtrates and Conveener to employ Perſons, with all poſſible Speed, 
to put the City in a Peſture of Defence, and particularly the Walls thereof. 

[ Eodem die, Sept. 7th, Mr. Mac Laurin's Journal.] The Plan of the 
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— — 


© Wall was made ready, and preſented to the Council at Six o' Clock; the 


weak Places were pointed out, and what was moſt neceſſary to be done 
« pro ca. Lord Provoſt defired an Eſtimate might be made of the 
OL. IA. 
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Council a Sign Manual from his Maje 
Magiſtrates, and Town-Council of Edmburgh, reciting : * That it had 
© been repreſented to his Majeſty, that the Lord Provoſt, Magiſtrates, 
* Town-Council, Burgeſſes, and others of the City of Wh from 
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© ſence, any Nine of them to be a 


per to be done upon this ,Occaſion, for levying the ſaid 1000 Foot, 
and particularly to take in the Subſcriptions of ſuch of the Inhabitants 


o 
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« farther for the Safety of the City, and for Support of the Government ; 
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© Expenee; but it was anſwered, That it could not eaſily: be done, and 
© would require Lime. It was propoſed the Flanks ſhould be firſt +7 
care of, as the Time which the Rebels would take to come to Hdia- 
* burgh was uncertain; that the doing as much as we could did not bin- 
* der the capitulating, if neceſſary ; that there was a double Chance for 
© Relief, . Sir Jahn 2 or the Dutch, ſo that holding out one 
Day or two might fave the Town; but that Diſpatch was neceflary 
om 3 things, and all the Workmen that could be got ought to be 
employed.” 0 | | | nent og 
Sauday, Sept, 8th. Mr. Mac Laarin's Journal.] The Workmen clcar- 
ed a Part of the Parapet; but the Number was very ſmall for this Bay, 
and indeed for the whole Week, till September 15th, Of this Complaints 
were made every Night, but to little or no Purpoſe; ſometimes there 
were only two n when there ought to have been as many Hun- 


dreds; for now the Rebels were at Perth, It was found that the Para- 
. 


pet, when cleared, was too narrow in ſeveral Places, and that it was ne- 
* ceſlary to add to it by Scaffolding. This was done in ſome Places, but 
© ſo few Men were employed, that in others it was not executed,” 


[Monday, Sept. gth. Council Record] The Lord Provoſt produced in 
; addreſſed to the Lord Provoſt, 


their great Loyalty and Affection to his Perſon and Govern- 
ment, were at this . willing and ready to raiſe and maintain, at 
their own proper Charge and Expence, by voluntary Subſcription and 
Contribution, one thouſand Foot for the Defence of the ſaid City and 
the Support of his Government, and that they were deſirous of obtaining 
his Royal Licence and Authority for the ſame ; His Majeſty does grant 
the ſame accordingly ; and does farther ordain and command, that the 
ſaid one thouſand Mien ſhall be under the Direction of the Lord Pro- 
voſt, Magiſtrates and Town-Council of Edinburgh.” _ BB 

This Warrant having been read and conſidered by the Magiſtrates and 


Council, They appointed, as a Committee, the preſent and old Ma- 
« giſtrates, Conveener, Deacons Lauder and Porteous, or any fi 


fye, of 
„them, the Lord Provoſt being always one; and, in caſe of his Ab- 


Quorum, to conſider what is molt pro- 


as are willing to contribute for levying and maintaining the ſaid x000 
Foot, with their proper Officers to be named, for the 3 men- 
tioned in the ſaid Sign-Manual, for the space of three Months after 
they ſhall be ſo inliſted ; as alſo to conſider what is proper to be done 


which Committee ſhall meet at the Goldſmiths Hall twice each Day, at 
the Hours of Eleven in the Forenoon, and Four in the Afternoon; and 
recommended to the ſaid Committee to keep a Book, into which all their 
Proceedings and Actings ſhall be regularly ingroſſed, to the end the tame 
may be reported to the Council from Time to Time. | 
© And the Magiſtrates and Council nominate and appoint the Lord 
© Provoſt to be Colonel and Commander of the ſaid 1000 Foot, with 
© Power to his Lordſhip to conduct and direct them, and the other Of- 
© ficers who ſhall be named to command under him, as the Council ſhall 
„think proper, or as the Exigencies of Matters ſhall require.” 4 
Eodem die, Sept. gth. Mr. Mac Laurin's Journal.] The Work went on 
but ſlowly; ſome of the Embrazures in the Flanks for the Cannon, and 
in the Curtain for the Muſqueteers, were opened.” 
[ Eodem die.] * A Letter was delivered to the Lord Provoſt, ſigned by 
three old Provofts, Drummend, Mac Aulay, Oſburn; and three old Bailies, 
Nimmo, Blackwood, Wilſon ; on Behalf of themſelves and the other Vo- 
lunteers, praying his Lordſhip to apply to the Commander in Chief for 
200 Stand of Arms; and that he would appoint a Place where the 
Volunteers might be inſtructed in the Uſe of the Firelock and Bayonet.” 
[Sept. 10th. Council Record, ] The Council appointed 4llan Burns, late 
of the Lord Rothes's Regiment, to be Adjutant to the 1000 Foot com- 
manded by the Lord Provoſt, which were now levying, and recom- 
mended to his Lordſhip to find out proper Perſons to be Officers, to 
command each hundred Men under his F ordſhip. 
[ Eodem die. Mr. Mac Laurin's Journal.] A Scheme of what was moſt 
neceſſary to be done was drawn up by a Volunteer above-mentioned, 
and ſhewn to General Gue/t, and at his Deſire to an old Officer of the 
Dragoons ; being approved by him, it was preſented to the Lord Provoſt. 
It was inſiſted, that a high Houſe, which rakes a Part of the Wall near 
the Potter- Row Port, ſhould be poſſeſſed by a Party, and a Communica- 
tion made from the Wall to the Houſe, to :elieve or bring off the Men as 
Occaſion might require; but this, ſo much inſiſted on, was not yielded 
till September 16th, when Captain Murray approved of it; and then, 
though it was begun, there was not Lime to finiſh it. 
« Unhappily at this Time the Elections of their Deacons ſo much em- 
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ployed the Trades, that few came to work on the Wall; and it never 


« appeared, that, after repeated Complaints, proper Authority was em- 


© ployed to oblige them to work in this Time of the greateſt Danger.” 


The Lord Provoſt reported, That he had procured from General Gue/? 
an Order to David Lyon, Store-Keeper of the Caſtle, to deliver to his 
Lordſhip, or his Order, upon Receipt, two hundred Muſkets, Bayonets, 
and Cartouch-Boxes, and the like Number of Flints, with one Barrel of 
Powder, and an equal Proportion of Ball, which are to be diftributed 
among the Gentlemen Volunteers. 

The Council alſo authorized the Bailies of Potter-Row and Portsburgb 
to give Receipts for ſixty Stand of Arms, to be by them diſtributed amongſt 
the Inhabitants on proper Receipts, 

The Council appointed the reſpective Deacons to make Choice of ſix 
Perſons out of each of their Incorporations, to be given in to the Council 
on Friday next, that, out of the ſame Lifts of fix, three may be choſen 
by the Council, to the Effect the Corporations may eleR their ſeveral Dea- 
cons for the Year enſuing. 
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i Oe Coun 66” the git, mice for the fiſt Tm, the Lord Provelt | ̃ ͤ H., Mory's Wd mhichgaked ing Avur Sine 
by. „When they ee eee Foe od rad © of the Velanteers, with the Chief of the Boba o came © ae 
Joe for the Reparation of .the Walls, that the ſame ſhould be forthwith </Provolt; we have an Order 10 dead them zj be kept them.-waiting 1. 

cetiited ſo far as hitherto undone. ou to oo OO I OG "Eight, and then deſired another to ſign the Order for him. ber : 

day RI Ws. | | * Lauri 's r ot ] -* Some Cann * were got | begun; though. in the Night; but, after; they came to the ri 1 


| odem Sit. M Cannon Kere 
_ ©(from Ships; and it having been earneſtly. recommended to the Lord 


be 5rd | © they were obligedco waie from Half an Howr after Tin, vill nean 
Propaſt, that H tanadoes ſhould be got, and the City-Guard { for want of a Centinel to place on the loaded Gun, though they 

hs e ſom. Fae 5 5 2 59 ſent to the ee © Meſſages' for Centinels to the Guard and Council. This put 5 = 

and by, him to the Caſtle; but it was anſwered, That they had not. te their Progreſs that Night; the Guns were all loaded with, ſwalf 

Above two hundred, and could not ſpare them. Afterwards, however, | © Sbot, and, as they flanked the Qurtains and Gates, it wag the mor, 

one of "The Vale ntcers, ſurpriſed that there ſhould be ſo few in ſuch a], dangerous to leave them without Centinels during all that Lime, while 

p © Garriſon, 10 well provided. with. Stores, made a Viſit to the Caſtle, | © the-reſt of the Wall was guarded, and, All is uiid, was heard | $0-round 


F ZS Foz mat © 


and was told by the Store-Keeper, that he had five times that Num-“ regularly ; there were no Centinels from Brito Port to the 1 Pon W. 
eber, and was deſired to tell the Provoſt, that he had a hundred at his | © but one or two belo rr. 2» atiogatf og 2 4 þ 
erpice, if be had a mind for them. The Meſſage was delivered, but On the Evening of this 15th of September, when the Rebels were e 
© the Granadoes never appeared. We found twenty-three that had lien | within a few Miles of the City, and it was apprehended thar they might *L 
in Cheſt ſince 171 5 in the Town's Armoury, but they were never have come up to it during that Night, it was reſolved at a Meeting with 97 
© examined... COP W I ns. 5 Aithbe Lord Provoſt, and others of the Council, with the Captains of the d 
A Ditch that had been ordered at Mallaces Tower, had been carried | Volunteers, That 7500 Men ſhould be upon Duty all. Nights to guard (the vi 
A figs for ſome time, but was afterwards, by fome Miſtake, or bad Walls all round the Town, who were to conſiſt of 400 Trained: Bands, 1 

1 © Advice, caſt on the wrong Side of the Dyke. his 2 wr was ſtopt, 40 of the new Regiment, 100 Volunteers,” 90 Seceders, 40 'Datheit) thai 
. nd 4 Remedy propoccg, bot not executed for want of Time. I Volunteers, 30 Exciſe-Officer s. eee ae 98 ec not nioi 
„ September 12. 4. M.] The Committee above named, came to ſome [ Monday, September 16. Mr. Mac Laurin's Fur mal.] The Works fwe 

© farther Reſolutions. about fortifying the City-Walls, and, inter alia, | © went on chearfully till Four or Five at Night; a Work was throws Adi 
recommended to Mr. Mac Laurin to go along with the Tradelmen to | © up to defend the Paſs to Mountreſay, ſome Gates were ſhut up, two 
explain the tenth Article of his Memorial, in relation to the putting | © fome more Cannon were got, and carried to the Baſtions and Gates; Let 
the Wall at Leitb- Mind in a better Poſture of Defence. | © we were told that only five Gunners were got at One o' Clock, but tde 
We Record. ] In purſuance, of the Lord Provoſt's Recom- | © were promiſed that Pains ſhould be taken to get mor q. = 
rithdation; the Committee reſolved, That it be recommended to ſome of | © Betwixt Two and Three o'Clock, ſome Burghers were ſaid to be the 
the Gi Guard, Edinburgh Regiment, and Gentlemen Volunteers, that | carrying about for Subſeriptions a Petition to the Magiſtrates, praying 2 ge 
they do learn the Exerciſe of throwing the Hand-Granadoes. _ the Town ſhould capitulate. The Alarm being great at the 1%, Port, Max 
%"f Fadem Die. ' of M.] The Committee reſolve, That the Council | © the Guns there were loaded, and the other Works preſſed on, ſo that Mete 
© ſhould invite thoſe who have any Quantities of Grain at Leith, or other * they were almoſt finiſhed, when an Account came, that à Moeting in bein 
Parts near to the Town, to bring the. ſame into this City, to be lodged © the New Church had agreed to capitulate. One of the V alunteers 21 
in the City's Granaries, to be kept therein from the Enemy, Rent- free.“ called for the Provolt, to know what was to be done to the Cannon; but Mina 
= (Spree 13. Council Record,] The Provoſt reported, That, on the | was told, that his Lordſhip had not Time to ſpeak to him. be Gall Aﬀe 
izth current, he had given Receipt to the Store-Keeper of the Caſtle | © of, All is well, did not go round the Wall this. Night as the former, vatis 
455 4 hundted Muſkets, Bayonets, and Cartouch-Boxes, with half |* and the Town ſeemed to be quite off its Defence; the Volunteers of 2 
<"Birtel of Powder, and Ball in proportion, for the Uſe of the Volunteers | delivered their Arms into the Caſtle. 144 17 30529 e eee Mee 
„of this City; and alſo that he had given Receipt for two hundred | Here Mr. Mac Laurin's Journal ends, which is all in his own Hand- had 
Stand of more Arms to the Uſe of the City's Regiment. | Writing; and, as he was himſelf a Volunteer, and ſerved the Ton as ther 
The Proceedings of the Committee for ſevying the City-Regiment, a chief Engineer, to deviſe and direct the Methods of fortifying che man 
and forwarding the neceſſary Steps to be taken for the Safety and De- ſame; as he was a Perſon of great and eminent Abilities, of excellent ſabſt 
«fence of the Place, named the gth current, were read over, and una- Judgment as well as great Learning, and of perfect Probity and Vera- had 
©nimouſly approved by the Council, which recommended to the Com- city; as he had Opportunity to know all the Facts which he relates, and ſibly 
© mittee to continue in their Diligence,” _ | which he ſet down in Wong recently after they happened, with great Offic 
The Council then proceeded to make the ſhort Leets for the Election D iſtinctneſs and Preciſion; and as the Purſuer has reaſon. to believe that Man 
of new Deacons ; after which there is nothing entered in the Council Re- his Relation will be confirmed by the Teſtimony of living Witneſſes, be A. 
cord; 'till the 18th of September, the Day after the Rebels got Poſſeſſion has choſen, in this Deduction of the Facts, in order to make the N for g 
of the Town, when there were ſome Proceedings relating to the annual and the Defence better underſtood, to make uſe of the very Words . uf Mr. 

Election, which did not take effece. | | Profeſſor Mac Laurin, as the molt accurate and genuine Relation of the to th 

[ Bodem Die. Minutes of the Cammittee.] * The Lord Provoſt, and other | Facls that could be made, ſe far as he goes. ; 1 ne D. 
„Members of the Committee preſent, recommended to Bailie Robert | The Events of Monday the 1Hth, when, after ſo much Preparation for with 
<: Bailhe, and his Committee upon the publick Works, and ſuch of this | a Defence, the City of Edinburgh was in effect ſurrendered, and opened rab's | 
© Committee as pleaſed to attend, or any three of them, Bailie Baillie | its Gates to the Rebels, were various, and deſerve to be more minutely de lib: 
being always one, to ſee the whole Particulars contained in the former | recited. In the Morning of that Day Provoſt Stewart received a Meſſage he cc 
Minutes fully executed, without Loſs of Time, and to rake the Advice from the Camp of the Rebels, which was delivered to him by Andrei Tow 
and Direction of ſuch proper Perſons without Doors, as they ſhall | Aves, Writer to the Signet, importing, That the City of Edinburgh forbic 
© judge neceſſary for executing the whole Particulars : with Power to | would be ill- treated by them, unleſs it ſhould be readily or ſpeedily ſur- Upon 
„the ſaid Committee to preſs ſuch Workmen as ſhall be judged pro- rendered. Upon receiving which, the Provoſt did not commit the ſaid terup 
per for compleating the whole Works before ſpecified. Andrei Alurs to Priſon, neither did he give Notice of this Incident to an H 
September 13. Mr. Mac Laurin's Faurnal.] The Day of the Election any other of the King's Officers, Civil or Military, nor did he fo much them, 
© of the Deacons there was very little done on the Wall; the Deacons could | as adviſe or charge Mr. Alves to forbear repeating or relating that Meſſage Requ 


not be got; ſome Houſes in St. Mary's Vynd, that had large Windows | of his in the Town, who went directly from the Provoſt to the: Street, | tc 


into the Town, were ſhewn to ſome Magiſtrates, and afterwards to the | and repcated his Story to a.Circle of People who came round him, in 2 
_ © Provoſt: but no Orders were given about them. This Day the Car- amongſt whom one Gentleman adviſed Mr. Alues to go and tell whit he the I 
< riages of the Cannon were examined, and any neceſſary Reparation | had been relating to his Majeſty's Advocate; upon his doing which, the For 1 
© ordered. hes Who e Advocate adviſed the Lord Provoſt to commit Mr. Aves to Priſon, which ſignec 
25 [Saturday, Set tember 14th, C.nmittce Record.] The Lord Provoſt in] was now done too late to prevent the diſcloſing or ſpreating the threats 1745, 
© the Committee reported, That he, had this Day ſigned an Order for | ening Meſſage which he had brought. en gaiok, © «} 
. Payment of 1000 7 | Sterling to the Receiver General, to Account of the |, About Two o'Clock in the Afternoon of that Day, a Petition was ſet M 
„ „„ / CORTE OR en: © * | on foot, which was put into the Lord Provoſt's Hands about Three, ad- © ceiy 
« The Committee reſolve, That the Ceſs Books, and, thoſe by which | dreſſed to the Lord Provoſt, Magiſtrates and Council, and intitled, Re- © here 

© the Annuity and Poor's Money is collected, ſhall be tranſported from | preſentation of the under-ſubſcribing Inbabitants of the City of Edinburgh, © and 
©'the ſeveral Colfectors Offices to the Cattle of Edinburgh for Preſerva- and it is ſigned by 48 Perſons, fetting forth, That being deeply affected « Cit) 
c tion ; and the Provoſt wrote a Letter to General Preſtan, the Governor | © with a Senſe of the great Danger to which the City is preſently ex- © the 
of the Caſtle, praying him to receive the faid Books, and keep them for | © poſed, by a rebellious Army marching up thereto in order to attack it, or 4 
eee eee eee Yes fs © and being, at the ſame time, ſenſible of our Inability. to make ſuch a priv 
This is the laſt Entry made in the Regiſter of the Proceedings of this | © Defence as with any Probability may defeat their Deſign of entering < Dut 
Committee, which does not appear to have met again after this Saturday | © the ſame, without endangering the Lives and Properties of 'the-Iniia- it ac 
the 14th. e - grepaſ OY « bitants, and expoling the City to Rapine and Plunder, in the Event © the ( 
"© | Eedem Die. Mr. Mac Laurin's Journal.] Little Work on the Walls | of our being obliged to ſurrender, and that there is but ſmall, if any © jects 
« and Scaffoldings, the Cannon were all proved and the Shot got ready, | © Proſpect of Aſſiſtance from the Military; therefore praying them, who 1 Con 
"+ ©\ Sept. 15. dit. Teurnal.] The Lord Provoſt brought Captain Murray * are the Governors of the City, that, before they came to any.Refaiu- in t! 
b In to give his Advice, and, not 'till this Day, he ordered ſome | © tion, either of defending or giving up the Town, they will ealÞ 4 they 
« Works within the Gates, which were begun immediately, There were | Meeting of all the principal Inhabitants and Heritors at preſent in the Thi 
more Men employed this Day than eyer before; and every body ſcemed | © Place, to conſult with them what is proper to be done in an Affair of for, as 
© to. exert themſelves ; But the Lord Provoſt having never named the | © fo great Importance.“ | | as up, ar 
Field-Officers to the Volunteers, they were now nine independent Com- | About the very time that this Petition was going forward, a Letter was return: 
epanies ; and, upon a Motion to go out with Colonel Gardner, they | ſigned by the Lord Provoſt, together with his Majeſty's Advocate and duced 
© unhappily divided in Opinion, which produced ſome Heat amonglt | Sollicitor, addreſſed to the honourable Lieutenant-General Gueſt, in the that ar 
them. A moſt unlucky Signal was pitched on to call them to their Words following. Edinburgb, 10th September 1745. Sir, We are of one, a1 
© Arms, the ringing of the Fire-Bell, which never fails to raiſe a Pan-] Opinion, that it would be tor his Majeſty's Service, that one hundred the Ca 
e nick in Edinburgh. This happened in time of divine Service; the | © of the Dragoons ſhould be ordered in to the Town of Edinburgh, to ai- South- 
© Churches © diſmilſed in Confuſion and Terror: And this was the firſt | © ſift in defending this Town.“ Wer lingten 
© Appearatice of Fear in the Place: "This Signal ought not to have been | A little after this, and betwixt the Hours of Three and Four of the was it 
« propoſed or allowed by the Magiſtrates at ſuch a Time, the Rebels not | Afternoon of this Day, Mr. alter Greſet was ſent by the Lord Juſtice- Aan 
being far from us. | Clerk to the Lord Provoſt of Edinburgh, to know whether he the Provoſt © a (uf 
intended to defend the Town or not, to preſs the Defence thereof, ans Joy. 
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This Day moſt of the Cannon were carried to the Flanks, and in 
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6% % 1747) © 
fre” that. if he reſolved to defend it, not only the 100 Dra- 

— | wt for, but as many mor as he pleaſed to deſire, ſhould | 
© xhwwith be of red in to his Aſnſtance. Mr. Groſet, in his Way to 

Anurgh, met che Lord Advocate coming from the Town, ang, baying 
requainted him with the Meſſage Lord Juſtice-Clerk had ſent by him 

# gat do the Provoſt. he the Advocate approved thereof, and deſired Mr, | 
tot make all 'poffible Haſte in delivering the ſame, and getting the 
J oſt's Anfwer. Q HERD» TU SIRI) e YE 3 1 5 W163 | 

„Mr. Greet found. the Lord Provoſt in the Goldſmiths- Hall, delivered 

cb him the above Meſſage, and inſiſted for a direct Anſwer, and that, to 

prevent Miſtakes, the ſame might be put in Writing; which, after ſome 

Converſation on the Subject, the Provoſt gave him in Writing, directed 
do the Lord Advocate and the Lord Juſtice-Clerk, in the following 
Words: You' know the Councils I was Witneſs to „ Was I to deſire 

4 his Majeſty's Troops to come into the Town now, I might be upbraid- 
ted, after that, for having laid a Snare for his Majeſty's Forces; ſhould 
«refuſe them, I may afterwards be accuſed for tamely def up the 
«Town of Edinburgh e I deſite your Lordſhips to be explicit, and tell me 
« whether it is your Opinion or not they ſhould come in; and ſend your 
„Orders in Writing? © 36 | 18 

Upon Me. Grofet's receiving this Anſwer, he told the Lord Provoſt, 
at he had already aſſured him, that it was the Lord Juſtice-Clerk's Opi- 
nion, that the Town ſhould be defended, and that therefore he muſt an- 
fwer for the Conſequences of this unneceſſary Delay; and as for the Lord 
Advocates Opinion, That had already been given in Writing an Hour or 
two before, when he, along with the Lord Provoſt himſelf, had ſigned a 
Letter to General Gueſt, requeſting 100 Dragoons to aſſiſt in defending 
_— Four o'Clock in the Afternoon, that is, about an Hour after 
the Petition above-recited was preſented to the Lord Provoſt, praying for 
2 general Meetin of the Inhabitants, to conſult or deliberate with the 
Magiſtrates and Council, whether to defend or give up the Town ; ſuch 
Meeting was accordingly held in the New Church Iſie, the Lord Provoſt 
being in the Chair, and preſiding. ? 

„At this Meeting there happened to be preſent ſome of the Reverend 
Miaiſters of the City of Edinburgt, and ſome other Perſons of known good 
Affection to his Majeſty and his Government, according to whoſe Obſer- 
vation, the far greater Part of the Perſons there aſſembled were reputed 
of a quite contrary Character; and indeed it was impracticable, at this 
Meeting, to gather the true Senſe of the Citizens in genera], ſuppoſing it 
had been now ſeaſonable or ft to deliberate in a popular Aſſembly, whe- 
ther to give up or purſue the Defence of the City, for Which hitherto fo 
many Preparations had been making, becauſe the greater Part of the moſt 
ſabſtantial and well. affected Burgeſſes, who were in Arms as Volunteers, 
had no Notice of this Meeting, or the Intent of it, and could not poſ- 
ſibly attend it, being at that very Time under Arms with their reſpective 
Officers, waiting for Orders from the Lord Provoſt or Colonel, in what | 
Manner they ſhould be diſpoſed of, or act for the Defence of the City. 

At the Meeting thus aſſembled, and thus compoſed, the general Cry was 
for giving up the City without making any Defence; and the Reverend 
Mr. Logan Miniſter, and others, who attempted to ſpeak in Oppoſition 
to this Meaſure, were borne down with Clamour and Noiſe. 

During this Meeting Mr. Lindſay, Deputy Secretary of War, came 
with a M:flage from General Gueft to the Lord Provoſt, upon the Gene- 
ra's hearing the Rumour that there was a Meeting of the Inhabitants to 
deliberate about giving up the Town to the Rebels, to aſk; the Provoſt if 
ke continues to be of Opinion that the Dragoons ſhould come into the 
Town. To which the Provoſt anſwered, That he would neither bid nor 
forbid them, but that the General might do what he thought proper, 
Upon which Mr. Lindſay very naturally aſked him, how he came to 
icruple about giving Directions concerning the Dragoons, when he had 
an Hour or two before ſent a written Requeſt to the General to obtain 
tbem. To which the Provoſt anſwered, That he had on'y ſigned that 
Requeſt at the Deſire of the Lord Advocate. 

Towards the Cloſe of this general Meeting, there was brought into it, 
in a Manner that appeared ſomewhat myſterious, being handed in from 
the Noor, from one Perſon to another, in the Crowd, a Letter addreſſed, 
For the Lord Provoſt, Magiſtrates, and Town-Counci! of Edinburgh, 
ſigned Charles P. R. bearing Date, From our Camp this 1615 September, 
1745, and in the foilowing Words: i We} « 

« Being now in a Condition to wake our Way into the Capital of his 
Mijeſty's ancient Kingdom of Scotland, we hereby ſummon you to re- 
© ceive us, as you are in Duty bound to do; and, in order to it, we 
© hereby require you, upon Receipt of this, to ſummon the Town- council, 
© and take proper Meaſures in it for ſecuring. the Peace and Quiet of the 
City, which we are very deſirous to protect: But if you ſuffer any of 
© the Uſurper's Troops to enter the Town, or any of the Cannon, Arms, 
© or Ammunition now in it, whether belonging to the Publick, or to 
© private Perſons, to be carried off, we ſhall take it as a Breach of your 
Duty, and a heinous Offence againſt the King and us, and ſhall reſent 
© it atcordingly.” We promiſe to preſerve all the Rights and Liberties of 
© the City, and the particular Property of every one of his Majeſty's Sub- 
* jects : But if any Oppoſition be made to us, we cannot anſwer for the 
Conſequences, being firmly reſolved at any Rate to enter the City; and, 
in that Caſe, if any of the Inhabitants are found in Arms againſt us, 
© they muſt not expect to be treated as Priſoners of War.” 

This Letter was not read out in the general Meeting in the Church; 
for, as ſoon as the Subſcription to the ſame was read, the Mecting broke 
up, and the Lord Provoſt, with the Members of Council there preſent, 
returned to their Council-Chamber, where this Letter was again pro- 
duced and read; after which it was moved, or agreed to by the Provoſt, 
that an Anſwer ſhould be ſent to it, which was accordingly lent, firſt by 
one, and then by another Deputation from the Council, who went out to 
the Camp of the Pretender's Son, who was then about two Miles to the 
South-Weſt of the City, upon the Water of Ze, in the Parith of Col- 
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and. rs as ſuch when 
the Receipt of bis Letter 


| 4 l * . ., 
2nd. Be preſentatixe of the Kin 9 er 
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to the Provoſt, nv Atms ot 'Ammunition have been ſuffered to be cat- 
< ried off or concealed, and will e pet A pa one ee of all Thing 
* of that Nature. Loftly, He expects à politive Anſwer to this before 
* Two,o'Clock'in the Morning, otherwiſe he will think himſelf obliged 
„to take Meaſures conform. At Gray's-Afil!, 16th September, 17 5, 
* By ns, Bigbneſe's Command” d ee 
De bed) J. MURRAY. 


| 18 

It is proper here to obſerve, that after the fil Dehnitaliog Was ſeut Que 
to the Camp of the Pretender's Son, Notice was brought to the Lorg Pro. 
voſt, and the others aſſembled with him in the Council-Chamber, that 
Sir John Cope, with the Troops under his Command, was arrived- off 
Dunbar, This News was brought by Mr. Walter Groſet, who brought 
the original Letters from Dunbar, giving Notice of this Event, together 
with a Fetter from the Lord Advocate, who was'then- at Auſſellurgb, 
certifying, that theſe were the original Letiers, All theſe Mr, Greſet de- 
livered to the Lord Provoſt in the Council-Chamber upon peruſing which 
the Provoſt ſaid, This News had come too late, for they had come to a 
Reſolution to capitulate, and had ſent a Deputation to the Camp of the 
Rebels for that Purpoſe, and ſhewed to Mr, Greſet the Letter aboye-re- 
cited from the Pretender's Son, as the Oecaſion of that Reſolution. Mr. 
Groſet then propoſed to ſend after the Deputies to bring them back; and 
for that Purpoſe another Member of the Council was accordingly ſeat, 
but he did not overtake them. | TS as A 

About this Time Mr. Drummond and Mr. Mac Aulay, Captains of the 
Volunteers, and who had been both formerly Provoſts of Edinburgh, (as. 
the former now is) upon hearing of Sir Fohn Cope's Arrival, came to the. 
Council-Houſe, andinfiſted that the Defence of the Town ſhould be ne v. 
ee as there was fo near a 4% we of their obtaining Relief, 2 
propoſed the ringing of the Alarm-Bell, as a Signal to bring every Body 
back to their Polts, f ls | wi N N oy, 

To this the Provoſt anſwered, That he muſt be careſul of the Blood of 
the Inhabitants ; and that, as certain of their Number had been ſent gut 
as Deputies to treat, ſhould they be in the Hands of the Rebels whilſt the. 
Alarm- Bell was rung, they, the Deputies, might be ill uſed by the Re- 
bels; and alſo urged the Fr Objections, of the Difficulty and Dan- 


ger of defending the Town. To this Mr, Greet replied, That he knew. 
the Situation of the Town ſo well, and the Condition of thoſe who were 


to come againſt it, who had no Cannon and few Arms, that he would. 
undertake to be one of Fifty that ſhould defend the weakeſt Place of it, 
'till the Troops ſhould come to their Relief, To which one of the Coun. 
eil aſſenting, the Lord Provoſt ſeemed to give Way to the Reſolution o 

defending the Town, provided General Gue/t would agree to let them have 
from the Caſtle what Arms ſhould be wanted. This Mr. Gro/et undertook. 
to procure, and went directly, accompanied by Pravoſt Courts, one of the. 
Council, to General Gueſt in the Caſtle; who told him for Anſwer, That 


he was glad the Provoſt had come to a Reſolution to deſend the Town, 


who might depend upon the utmoſt Aſſiſtance that he the General could. 
give them; and that as ſoon as the City Arms ſhould be put into proper 
Hands for that Purpoſe, what farther Arms were wanting ſhould be ready. 
to be delivered to them from the Caltle.c. cf („„ ai. 5 * 
Upon their Return to the Provoſt, and reporting the General's Anſwer, 
Mr. Greſet was told, That as the Perſon who had been ſent to bring. 
© back the Deputies had not overtaken them, the Provoſt; and Council 
© as they had entered upon a Treaty, had come to a Reſolution not Fl 
« defend the Town.” 1 Of pA | 15 
It was then propoſed and inſiſted on, that the Cannon and Arms ſhoujd 
be delivered into the Caſtle. For Anſwer to which the Provoſt referred 
to the Letter from the Pretender's Son, and obſerved. the Danger which 
the Town would incur, if they ſhould remove their Arms. To which. 
Provoſt Drummond replied, 'T hat if they, by giving up the Town, aſliſt-. 
ed the Rebels with Arms to fight againſt the King's Higgs, would not 
they, upon retaking the Town, be apt to look upon the Inhabitants as 
Enemies, and uſe them accordingly? & 750 | Ye 
Aſter Receipt of the above Anſwer to the firſt Deputation, the Council 
agreed to ſend out a ſecond Deputation, in order, if poſſible, to gain ſome 
more Time. The Anſwer to which ſecond was alſo brought in Writing, 
though not ſigned, as the former was, and in the following Words: 
His Royal Highneſs has 0 given all the Aſſurances he can, that 
© he intends to exact nothing of the City in general, nor of any in parti- 
© cular, but what his Character of Regent entitles, him to: This he re- 
© peats, and renews his Summons to the Magiſtrates to receive him as 
© ſuch.” DB. | TT 5 5 
This ſecond Deputation returned to ee early in the Morning of 
Tucſduy the 17th of September, in à Hackney-Coach, which entered the 
City at the V Port, and ſet down the Deputies at Mrs. Clarb's Ta- 
vern, where the Lord Provoſt and others of the Council were waiting for 
them, to receive their Report, and then the Coach drove down the 
Street towards the Cannongate ; and at the Netherbew Port, which was 
then kept by a Serjeant's Command of the City-Guard, the Gate was 
opened to let out the Hackney-Coach, and a Body of Rebels, who were 
waiting without the Gate, headed by Sullivan and Lochiel, ruſhed. in at 
the Gate, and became at once Maſters of this Capital. | 
The Rebels, immediately after their becoming Maſters of the City, 
ſeized all the Cannon, Arms, and Ammunition. belonging to it; and the 
Day following, being Wedneſday the x8th, they iſſued a Proclamation, 
Roy all Perſons in the Shire of Edinburgh, forthwith to deliver up, 
at the Palace of Holy-Rved- Houſe, all the Arms and Ammunition they 
had in their Cuſtody, on Pain of being treated as Rebels, And on Thurſ- 
day the 19th, they lent. a Meſſage in Writing to the City of Edinburgh, 
requiring, on Pain of military Execution, that one thouſand Tents, two 
thouſand Targets, fix thouſand Pairs of Shoes, and a proportional Num- 
ber of Water Cantines, ſhould be furniſhed to their Army againſt the 
23d, and promiſing Payment as ſoon as the preſent Troubles ſhould be 
over. All which; were accordingly furniſhed; and for. that Purpoſe 2 


0 


lingtem, The Return, brought in Writing, to the firſt of theſe Deputations, 
was in the Words following: + His R. H. the Prince Regent thinks his 
Aanifſto, and the King his Father's Deelaration already publiſhed, are 
© a ſufficient Capitulation for all his Majeſty's Subjects to accept of with 
F Joy, His preſent Demands are, to be received into the City as the Son 


Tax laid upon the Inhabitants of 27. 64. upon each Pound of their real 
Rent, within the City, Cannongate, and Leith, . 
Thus was the City of Edinburgh, which had, in their Addreſs to the King 
of the 7th of this very Month, ſaid with greath Truth, That this City 
© hath 
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<;Rebellion in the Year 1718, their 2 
eqdalled by few, and ſurpaſſed. by none; 


_ ©, lim wick cheir Lives and Fortunes, oy e | 
fpoſſeſſed bf and all the Means his. Majeſty ſhould put in their 
„do diſappoint the | Attempts of France and the Pretender, This City, 


which had given ſo many Reaſons! to expect better Things of it, was, 
. d thus poor delivered ö 
up; without ſtriking one Blow, to an half- armed Rabble, at a Time when. 


the King's Army-was within a Day's March of the City, to the great 1 
' conſider as. a de 


after mighty Preparations for a vigorous 


;ſcredit and Reproach of the City itſelf, in the Eyes of the World, 
ho were ignorant of the particular Circumſtances. and Cauſes of fo 
range an Appearance, to the hearty Grief and Sorrow of all its well- 
affected Inhabitants, who are by far. the 
Triumph of the Pretender's Son and his Adherents, to the Ruin of many 


unfortunate Perſons, who, by this Appearance of Succeſs, were encou- 


riged to enga 

of the City 125 N 

having been there furniſhed. with Arms, Tents, and Proviſions of all 
Kinds, which contributed chiefly to their obtaining the Victory at Pre- 
n Pans a few Days after; and that again, to the Continuance and 


farther Progreſs of the Rebellion, to the immenſe Addition to the Ex- 


pence of the Publick, the great Interruption of Commerce and Credit, 
the Progreſs' of his Majeſty's. Enemies abroad, and the Interruption of 
the internal Tranquillity of this Kingdom, until that was happily 
reſtored by the Conduct and Succeſs of his Royal Highneſs the Duke. 


It was natural for all the World, at firſt Sight, to lay the Blame of 


n Event, which has brought on and contributed to ſo many 8 
liſchiefs, prineipally on the Lord Provoſt of Edinburgh for the Time, 
being the chief Magiſtrate and Governor of the City; and the Queſtion 
now brought to Trial is, Whether he was, or was net guilty or culpable 
in his Deportment in that high Office, 28 the Tranſactions libelled, 
and above more particularly recited? The Libel 0 That he was 
guilty of groſs Neglect of Duty, and Miſbehaviour in his Office on that 
Jecaſion ; and whether he was or not, muſt depend upon a due Com- 
pariſon of the Duty of his Office, with his actual Behaviour, to ſee how 
far the one comes up to the other, and wherein he was alledged to be 
deficient; and to have counteracted his Duty, the Libel fairly and par- 
ticularly ſets forth, and thereby gives him the better Opportunity to 
clear himſelf, if he be able. 5 
Upon the Libel being read in Court on the 13th current, and the 
Pannel being aſked by the Court, as uſual, what he had to ſay for 
himſelf, he laid, in effect, that he was not guilty, and that his Con- 
duct? upon the Occaſion libelled, had been agreeable to his Duty; and 
then left it to his Counſel to offer and make good his Defence at large; 
of whom five were accordingly heard at great Length, and the Sub- 
ſtance of their Arguments, as 2 as the Pur ſuer could obſerve and recol- 
lect them, was as follows. 9 + | 
They took Notice that the Pannel had already ſuffered very great Hard- 
ſhips by his long, Continement, for the Space of fourteen Months, 
without being brought to Trial, which, to a 
conſiderable Trade and Buſineſs, they. ſaid was a Puniſhment greater 
than he merited, ſuppoſing all that is alledged in this Libel were true, 
They ſaid, that the Source of this hard Uſage was the Malice of certain 
Enemies of the Pannel in the City of Edinburgh, who, in order to ruin 
his Credit and Intereſt in this City, had ſet themſelves to find Fault with 
his Conduct during the Rebellion, had induſtriouſly miſrepreſented that 
Conduct, and raiſed à popular Clamour e! him, which, having 
reached the Seat of Government, had produced the Severities he has 
already met with. _ 3 W Fa 

That he was however now glad of an Qpportunity of having his 
Conduct brought to Trial by the certain Teit of judicial Evidence, 
hoping that he would now be declared innocent upon Examination, who, 
by poputar Clamour, had been pronounced guilty without Exami- 
nation. 0 | ri for ot 

At the fame Time it was alſo urged, though not very conſiſtently with 
this laſt Declaration, that the Pannel could not competently be brought 
to Trial at all in this Court upon this Libel ; that the particular Statute 
of King James the Second, upon which it is laid, was almoſt three hun- 
dred Years old, and was gone into Diſuetude; that, whilſt it was in 


force, it was never meant to concern any more than the Behaviour of 


Magiſtrates in their judicial Capacity, or ordinary Adminiſtration on 
ſuch Occaſions as commonly or yearly occur, but never to concern the 
extraordinary Office of Magiſtrates in Time of War or open Rebellion, 
when it may be very incident to them to err or commit Miſtakes, as 
many an honeſt Burgeſs may be oy wel] N to diſcharge the Duty 
of Provoſt, or other Magiſtrate of his Burgh, in quiet and peaceable 
Times, from whom it cannot be expected, that, in ſuch an Exigency as 
an open Rebellion, he ſhould be able to act the Part of an expert mili- 
tary Commander or Governor of a Town, and that the Deportment of 
the Provoſt on ſuch Occafion, could not be tried at all at common Law; 
that it was an improper Queſtion to be tried by a Jury, who might very 
roperly try a ſingle Iſſue, as whether a Man was guilty of Murder, 
Ro bery, or the like, but very unfit togive Judgment upon a Series of 
Facts relating to the Deportment of a Provoſt, whether it was or was not 
reeable to is Duty; and therefore it was ſaid, that the only compe- 
tent Method, by the Conſtitution of this Kingdom, for trying and 
puniſhing Treſpaſſes ſuch as thoſe alledged in this Libel, was by the 
Authority of the Legiſlature itſelf, in ſuch Manner as had been practiſed 
in the Caſe of Alexander M iiſen, who had been Lord Provoſt of Euinburgb 
at the Time of the Murder of Captain John Porteous. | 8 
It was farther ſaid, by way of more particular Anſwer to the Matters 
charged in this Libel, that the ſame contained nothing criminal; that, 
as to the firſt Article, concerning the raifing of the Euinburgb Regiment, 
it was no Crime in the Provoſt to entertain a Doubt concerning the Le- 
lity thereof, and to heſitate to commit what he apprehended might 
have been treaſonable, and that he was juſtified in his Doubt by the 


4 ito «fr and i Aer * o | 
ig Principles, and à hearty . rence of all 

8 | particularly, chat, during ibe 
al for bis late Majeſty was 
| „at tie ſame Lime, 4 
_<-affured- his preſent" Maj. y, that, at this Time, they would ſtand by 1 
and employ every Power they;were - 


| Nart 
neceſſary or proper in reſpe& of che other; that, more ee ar 
aſute 


— — 


rt > 


reater Part of them, to the 


in the Rebellion, to the real and high Detriment, not 
If only, but of the Publick; the Rebels, by this Capture, | 


an engaged, as he is, in 


Pannick of the Citizens, being thus abandoned 


Defence of the Town; but that he was now ſeconded 


this Article, the Proyoſt had Reaſon to take Offences, that the 


was ſo far concerted and carried on by the Volunteers, ag that they 


brought him a Petition, ſighed by ninety or a hundred Perſons, withowmn 


his. Privity,. or previous confulting with him: This he had Reafiy' ty 
ö .a dehoned Neglect and Inſult upon him; and yet, as ſobn 25 
he was adviſed that the Thin might be lawfully done, he gave way to 
it ; and it was A ver fender reuter to be charged as a Crime, that 
he choſe to have it ſaid that he acquieſced in that Meafure, tather chan 


that he heartily approved it, of that be ſhould be charged with à Dew 
of Civility or pes 


* = 


Manners towards theſe Volunteers. 
As to. the Third, concerning the Repairs of the City Walls, it wn 
obſerved in general, That the Provoſt was not the ſole Perſon' anfwerable 
for wy Slowneſs or Defect of Care and Diligence in this reſpeR; though 
he bad been ſingled out, and made the ſole Obje&t of this Proſecutioh. 
He was but one of many, who behoved to act by the Authority of 
his Council, and of the Committee appointed to take the ſpeci] 'D'recs 
tion of what concerned the Defence of the City; and that all his Con 
duct was agreeable to the Senſe of theſe two Bodies, and approved 


rant concerning the Regiment, being addreſſed to the Lord Ptoy 
Magiſtrates and Council, and having ordered that the Regiment ſhöü 
be under the Direction of them all, and the Council having appointed 
a Committee for that Purpoſe, and to conſider what farther ould be 
done for the Safety of the City, the Provoſt was thus limited in the 
legal Exerciſe of the known Duty of his Office; that, however, the 


Committee, whereof he was one, had 3 the neceſſary Orders for 0 


them, and without them he could do nothing; ſor that the 855 


Repairs, and Warrants for imprefling Workmen for that Purpoſe . 
the Cannon upon the Walls were actually loaded on Sunday the 1 th, at 
Ws were made to procure Gunners for managing them 
o the fourth Article it was ſaid, That no Propoſition” could be 
accepted or rejected by the Provoſt alone, but by the whole Council; 
that as to the Propoſition in the Article mentioned concerning the Trained 
Bands, of the Purging that Body of diſaffected ot ſuſpected Perſons, it 
was true that the Provoſt was averſe to it, and choſe rather to undergo 
any Hazard, than take upon him to fixſuch Mark of Infamy upon a Number 
of his Fellow- Citizens, without any certain Ground of Charge againſt them, 
To the fifth Article, That here again the Pannel was charged with 
Defe& of Civility or good Manners (a very unuſual Point of Vittay) ; 
and that ſuppoſing the Fact true, of the Converſucian with Sir Robert 
Dickſon, it was not unreaſonable, nor could juſtly give Offenee, for the 
Provoſt to propoſe ſuch Method for finding Subſilience to the ordinaty 
Men, as inliſting them in the, Edinburgh Regiment, which would alſo be 
a Means to inſure their Attendance and Service for a limited Time, ſo 
as they might not be at Liberty to withdraw at Pleaſure, and this perhaps 
when the City ſhould be under the moſt preſſing Exigenex. 
To the ſixth, That the only Thing here imputed lo the Pannel as' in 
Offence, was his not immediately committing Andrew Alves to Priſon, 
the doing which might have been of bad Conſequence, to deter others 
from bringing Intelligence to the Provoſt concerning the Rebels or their 
Deſigns; and that at beſt it was not a very clear Cate, that it was at dll 
lawful or competent to commit Mr. Alves for only repeating to the Pro- 
volt what the Rebels had ſaid to him, when they ſeized him and made 
him their Priſoner ; that his receiving the Meſſage, or hearing what Mr. 
Alves ſaid, could be no Crime; and, as ſoon as he heard it, he repaired 
to the Council-Chamber, then held in the Goldſmiths Hall, where he 
imparted this Piece of Intelligence to ſome others of the Council, who 
agreed that it ſhould be concealed, leſt it ſhould intimidate the Inhabi- 
tants that, however, ſoon after, the Lord Provoſt ſaw the Lord Ad- 


vocate, and, in purſuance of his Advice, actually committed Mr. Alder, 


To the ſeventh and eighth Articles it was ſaid, That Monday the 16th 
of September 1745. was a Day of univerſal Diſtraction in the City of 
Edinburgh ; that the two Regiments of Dragoons of . Hamilton and Gard- 
ner, who, with the whole City-Guard, had been poſted at the Coltbridze, 


a Mile Weſt from N about three Afternoon, retreated, and palt 


by the North Side of the Town, Eaſtward, which in htened the 
y the only military 


Force they had in their Neighbourhood, and no News of Sir John Cope 


or his Army was now come, and at the ſame Time the chief civil Officer 


of the Crown had left the City ; and yet, in this Situation, the Lord 
Provoſt, in the Goldſmiths Hall, where many of the Council and. other 
Inhabitants were aſſembled, declared himſelf ready to act his Part for the 
| d by few : But at 
this Juncture, one Mr. Greſet arrived, and delivered a Meſſage to dhe 
Provoſt, that he ſhould ſend for, or conſent to receive a Party of Da- 
goons; at which he, the Provoſt, was ſurpriſed, having deen preſent the 
Night before at a Council of War, where it was reſolved to be improper 
to bring any of the Dragoons into the City; upon which he gave his 
Anſwer in Writing to that Meſſage, which is above recited : That the 
Inhabitants, anxious to know the Reſolutions of the Council, prefſed 
into the Room in a Crowd; and then Somebody elſe, not the Provoſt, 
propoſed to adjourn to the New- Church Iſle; that, on the Way thither, 
a Gentleman on Horſeback told loudly, that the Rebels were near cight 
thouſand ſtrong, which ſtill heightened the Pannick ; that yet, in | 
New-Church Iſle, the Lord Provoſt ſpoke as he had in the Council- 
Room, declaring himſelf ready, if the Citizens were ſo diſpoſed, to do 
his Part for Defence of the City ; that at this Meeting, the Letter from 
the Pretender's Son was brought in, to the Reading of which he, the 
Provoſt, objected, and thereupon returned with his Council to the Gold- 


ſmiths Hall. | 
That the Inhabitants had now the Direction of Affairs in their Hands, 


and they were governed by their Fears and Terrors; that the higher Civil 


Offices 


er 


. a 


—_— 


= 


„ 


Re 
fro 
* 
wl 
' 


= . 
1 


* * — 
5 SS 
i vow 54 Ss 


SA 


Led 


— 
— 
- . 


3 
Av 


FEST Fr AG KS 07 ERMCe” DRE 9StY, & & 


TRE TT ETD 0 SQ oF 


* > ES 


TSS 25 


2 


ANT 7 KA 4 4 4 


*. 
wal 


R ANN 


_ 


„ the. Magiſtrates ſent to their own Aſ- 
alſo 2 all gone, N one, 3 1 de- 
inion on ſuch high Matters; upon which 


ir | giving 6 i plicit; 


Rage, and then they thought themſelves under an unavoidable Neceflity 


„T0 t 


given up as impracticable; and that upon ſerious Deliberation it was 
es — Opinion af the Council, ' that no direct Order ſhould be 
the by the Lord Provaſt concerning the Arms of the Volunteers, or the 
non upon e for 2 of incenſing the lawleſs Multitude 

ebels to put their Threats in Execution. | 75 
OA — was given to the eleventh Article 2 to the City- 

ms, to which there was now added, and not till now, a Matter of Fact 


for the expected Relief to come. 


e Committee of the Privy-Council, on the 7th December 1745, nor in 
ſigned Anſwers returned by him to his Libel, and it muſt appear very 
ſtrange, if it was true, that the moſt plauſible Anſwer he had to make 
to this very heavy Article ſhould. never have been once mentioned till 
do, being, that he the Provoſt could prove that he ſent a Meſſage to 
Generel Gueſt, poſing that he ſhould ſend a Party of Soldiers to take 
away the City-Arms and carry them up to the Caſtle. 2 
Upon the #welfth Article it was ſaid, That the Opinion of the Citizens 
of Edinburgh, or any Number of them, concerning the Pannel, could af- 
d no. Evidence that he was actually guilty ; and that, upon the whole, 
2 da. of the City was owing to a Train of unavoidable Accidents, 
for which he-the Provoſt was not blameable. | . 
Notice was alſo taken more than once, by the Pannel's Counſel, that he 
himſelf had a very large Property, conſifting of a Stock of Wines, lying 
in his Cellars at Leith, which would be expoſed to the Diſcretion of the 
ebels in caſe of their coming to Edinburgh; but the Concluſion drawn 
from this Fact was not, to the Purſuer's Obſervation, diſtinctly ſpoke out 
or explained by his Counſel ; fo that the Purſuer is ſtill at a Loſs to know 
what Uſe was meant to be made of that Obſervation, whether by way of 
e to evince the Sincerity of Mr. Stewart, in deſiring to keep the 


ls at a Diſtance, that his on moveable Eſtate, of ſo great Value, 
might not come under their Power; or if it was meant to be offered by 
way of Excuſe for him, that he was afraid of giving offence to the Re- 
bels, by oppoſing them with Vigour and Zeal, becauſethey might have 
it in their Power to hurt him deeply in his private Fortune or Ef- 
ſects; and therefore the Purſuer muſt leave it to them to explain their 
own Meaning or latent, in alledging and inſiſting on this Matter of 
"EN | 
79. was farther obſerved for the Pannel, though not very conſiſtently 
with the Allegation, that there was nothing material relevant or criminal 
charged upon him in theſe Articles; that the Charge therein contained, 
if it amourited to any Crime at all, was no leſs than that of High- Trea- 
ſon ; for that ſuch, no doubt, it was, if he purſued Meaſures that had no 
other Tendency thin to betray the City, whereof he was chief Magiſ- 
trate, into the Hands of the Rebels: It would have been this Crime in caſe 
the Provoſt had ated with that ill Intention, which is the eſſential Re- 
quiſite to render the Actions of Men at all criminal or puniſhable ; and 
if the Provoſt had no ſuch Intention, then, ſuppoſing he had committed 
ſeveral Errors in his Conduct, theſe were no more than Errors in Judg- 
ment, and ſuch Miſtakes in Matters prudential, in diflicult and dangerous 
Times, when a Magiſtrate muſt act one Way or other, ought never to be 
imputed to him as a Crime; for though the Part he chuſes do not prove 
ſucceſsful, the oppoſite Conduct might have been no more ſo, and, in that 
Cale, that very oppoſite Conduct might, with the ſame Facility, have been 
laid hold of as the Ground of a Proſecution: For Example, if he had 
brought in the Dragoons into the 2 and theſe afterwards had fallen into 
the Hands of the Rebels; or, ſuppoſe he had found Means to ſuppreſs the 
threatening Letter from the Pretender's Son, and the Inhabitants had ſtood 
to their Defence, and yet the Town had been ſtormed, and the Rebels 
had then cut the Throats of the Inhabitants, ſuppoſing he had eſcaped the 
Maſſacre, it is eaſy to imagine what a heavy Charge might have been 
formed againſt him, as having been the Author or Cauſe of ſuch Calami- 
ties: And therefore, ſince his Conduct is not alledged to have been di- 
rectly treaſonable, ir proceeded at worſt from Miſtake, or Errors in Judg- 
ment, which is no Crime at all that is puniſhable by the Law in a free 
Country, ſuch as this is. He 
It was farther obſerved, that the Pannel was not ſo much as charged in 
the Libel with Diſaffection to his Majeſty's Government; and that how- 


ever the Facts libelled might be apt to make ſome Impreſſion, in main- 


taining a Charge of that Sort, they could not be combined or laid toge- 
ther to an End or Purpoſe that was not directly libelled ; that the Facts 


alledged in the Libel might indeed amount to a Proof of this Propoſition, 


that the Provoſt was in his Judgment averſe to the Meaſure of defending 
the City of Edinburgh, as a thing that was impraCticable, and therefore 
not eligible or prudent to be attempted ; and it was contended, that this 
was not even an Error in Judgment, for that he was in the right in being 
of that Opinion, for that the City of Edinburgh is no ſtrong or fortified 
Place; and though it is ſurrounded by an old Wall, and a Lake upon one 
Side, and that the Rebels had no — / it had been very practicable for 
them to have made their Way into the Town ; they might have blown 
up the Gates, or a Part of the Wall, with Gun-Powder, or have ſet Fire 
to the Houſes on the Weſt-Side of St. Mary's Myna, that enter from with- 
out, and yet are a Part of, and _ to the Town. 

All this was, ſo far as the Purſuer could obſerve or recollect, the Sub- 
ftance of what was urged by the feveral Counſel for the Pannel in his 
Defence; and in reply to theſe Things, it was, and is now, on behalf of 
his Majeſty, and for the publick Intereſt, obſerved as follows : 

It is admitted for the Purſuer, that the Counſel for the Pannel have 
rightly obſerved, that the Facts charged upon him, if it had been charged 
that they were done do/ofſe & malo animo, of ſet Purpſe or Deſign, to have 
put the City of Edinburgh into the Hands of the Rebels, would have 


ont a Deputation, in arder to procure .a Delay, and gain ſome 


he ainth and tenth, it. was Faid, That, the Defence of the Town was 


never formerly alledged by the Pannel, neither in his Examination before 


—— 
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© tody of any of the Kin s Caſtles or Gartiſons, ſhall treacherouſly, by 
1 f ombination wil the K 


deliver them up, this is Adherence to the King's Enemies. 


: 


© Offence a 


tender, or without receiving any direct from him or his Adherents, 


— Rc}... 


did even ſuffer himſelf to be moved by the Fear of their hurting his pri- 
vate Property in his Wine-Cellars at Leith, to neglect or counteract any 
Part of his 5 

ing extremely near upon High- Treaſon. N 0 
The Atrocity and the Nature of High- Treaſon is excellently deſcribed. 
in the Digeſts of the Civil Law, in the Title Ad legem Fuliam maje/tatis;. 
1. 1. in theſe Words: Proximum ſacrilegio crimen eft, quod maje/tatis dici- 
tur, F 1. maje/latis autem crimen illud eft, quod adverſus populum Romanunt, 
vel adverſus fecuritatem ejus committitur, quo tenetur is, cujus nA: dolo malo, 


conveniantue adverſus rempublicam; locave occupentur, vel templa; quo vr cetus 
conventuſue fiat, homineſve ad fſeditionem convocentur : Quove quis contra 
rempublicam arma ferat e quique hoſtibus populi Romani nuncium literaſut 
miſerit, ſignumve dederit, feceritve dels male, qua hofles populi Romani corcilio 
Juventur adverſus Rempublicam. = 9 65 
It is true, that, in this Deſcription, the dolus malus, or the ill Deſign, is 
an eſſential Ingredient; and it is in general true concerning all Crimes, 
as it is well expreſſed in the Reſcript of the Emperor Hadrian, J. 14. ad 
legem Corneliam de ſicariis, —in maleſiciis uoluntas LA non exitus e But 
the voluntas, or the dolus malus, is to be gathered from the Facts by the 
Judgment of the Court or the Jury, by whom the Party is tried, again{ 
whom the Facts are charged, which may very poſſibly have proceeded from 
a treaſonable Deſign againſt the Crown or the Public. * 
The King, however, may, if he be ſo graciouſly pleaſed, wave the inſiſt- 
ing againſt a Criminal for the higheſt Crime with which he may be polhbly 
chargeable; ſo the Lord Hale, p. 374. All Treaſon is Miſpriſion of 
* Treaſon and more ; and therefore, he that is aſſiſting to a Treafon, ma 
* be indicted of Miſpriſion of Treaſon, if the King pleaſe.” Stanf, P. C. 
37. 6. Co. P. C. 36. 2 K. III. 10. 6. | 


© The Judgment in Caſe of Miſpriſion of Treaſon, is Loſs of the Pro- 
fits of his Lands during his Life, Forfeiture of Goods, and Impriſon- 
ment during Life.” | 


A „ 


© Conſultation of the Judges, where he was preſent, in the Year 1675. 
© relating to the Weavers in and about London, being offended at the En- 
6 i for making of Ribbons, who roſe in great Numbers to de- 
* ſtroy thoſe Engines in different Counties, and did Damage to the Value 
of ſeveral Thouſand Pounds. | 
© Five of the Judges ſeemed to be of Opinion, that this was Treaſon 
* within the Act 25th Edward III. upon the Clauſe of levying War 


« Charles II. Chap. 1. 

* The other five Judges were not ſatisfied that this was Treaſon with- 

in either of theſe Statutes, | 
Many of them therefore concluded, that if Mr. Attorney ſhould think 
fit to proceed as for a Treaſon, the Matter might: be ſpecially found, and 
ſo left to farther Advice | 
* Upon the Concluſion of this Debate, —Mr. Attorney, upon Conſider- 
ation of the whole Matter, it ſeems, thought fit to proceed for a Riot, 
and cauſed many of them to be indicted for Riots, for which they were 
convicted, and had great Fines ſet upon them, and were committed in 
Execution, and adjudged to ſtand upon the Pillory.“ | 


In the preſent Caſe, the Doubt is not concerning the Tendency of the 
Facts charged upon this Pannel, namely, That it was to pive up the City 
of Edinburgh, the Capital of North- Britain, not to the King's Enemies 
only, but to a Pretender to his Crown; and the Doubt is only, 9 animo 
this was done, whether with a treaſonable Intent, or through Cowardic:, 
or Negligence, or Imprudence ; and this might have been left to the 
Jury to judge, in caſe he had been charged with High-Treaſon, It is 
therefore one ſignal Inſtance of the Mildneſs and Benignity of his Ma- 
jeſty's Government, that the Purſuer has been ordercd to proſecute this 
Panne], not for High-Treaſon, but for a High Miſdemeanour, in hay- 
ing many Ways acted conurary to his Duty, and thereby ſuffered the 
City of Edinburgh, with the Cannon, Arms, Ammunition, and Provi- 
* ſions, to fall into the Hands of the Rebels ;' and when the Pannel's own 
Counſel are ſenſible that the Facts e upon him are ſuch, as, at leaſt, 
border ſo near upon High- Treaſon, and might have been charged as fuch, 
they cannot be permitted at the ſame Time to plead, or, at leaſt, they 
ought not to be liſtened to when they plead, that the Facts here charged 
have no Relevancy in them, or do not amount to any Crime or Offence 
whatſoever. 


The other Obſervations above recited were extremely groundleſs, That 
this Libel does not charge the Pannel with Diſaffection to the Govern- 
ment, and that the Opinion of the well- affected Citizens, mentioned in the 
12th Article, That he was ſecretly in the Intereſt of the Pretender, can- 
not infer his being actually guilty of any Crime whatever, for Diſaffec- 
tion is not the Name of a Crime known in the Law; no Man can be 
tried for that Diſpoſition of his Mind, but for the Effects which it pro- 
duces; and, if the Facts here charged had been alledged to have been 


- 


* 


done by the Pannel through Diſaffection to his Majeſty and his Govern- 
ment, that would have been in Reality, or in Effect, a Charge of 


High-Treaſon, Which was not the Thing intended in the pieſent 
Caſe. . 
And as or the other Remark, it was far from the Meaning of the Pur- 


ſuer to alledge, thatany Man czn be puniſhed merely for the Opinion of 


amounted ta High-Treafon ; for the Lord Hale ſays, in his Pleas of the others concerning him : But that F act is mentioned in the Libel for this 
Crown, Vol. I. p. 168. If a Captain, or other Officer that hath the Cuſ- | Reaſon, That, when the main Queſtion, moved by this Trial, is, Whether 


VOL. 1X. 


5 F h the 


(888% 
ing's Enemſes, or by Bribery, or for Re ward, 
And again, p. 169. he ſays, The Truth is; if it were &livereding.hy- 
1 Bribery or Treachery, it might be Freaſon . But if delivered up up 
Cowardice or Imprudence, without any Treachery, though it were an 
gainſt the Laws of War, and the Party ſubject to a Sentence 
of Death by Martial Law; yet it is not Treaſon by the Common Law, 
* unleſs it was done by Treachery,” bb tm ag 3 

And if the Pannel, without being 09 in the Intereſt of the Pre- 
ribe 


uty as Lotd Provoſt of Edinburgh, this was at leaſt border- 


concilium initum erat, —quo armati bomines cum telis lapidibuſve in urbe ſint, 


And the ſame Lord Hale, p. 143. reports © a Caſe, where there was a 


* againſt the King; or at leaſt upon the Clauſe of the Statute of the 13th | 


' 1 


(6657) 


The Lord Provoſt is the King's 
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tle that the whole Tenor of his Behaviour was ſuch, a8 0 induce n ge 
neral Suſpicion or Belief amongſt the well-affected Inhabitants, that their 
Proyoſt Was ſecretly in the Intereſt of che Pretender; for, whether they were 


or were not in the right in that Suſpicion or Belief, they, being foimmediately 1 
and fo deeply intereſted, could not fail to be conſtantly attentive.to the Con- 


duct of their Provoſt; and, if that was ſuch as produced in them Tuch Appre- 
henſion or Belief, chat very Thing is one Nee frdden, ſuppoſing that 
ey carried their Concluſion too far, that his Conduct was not ſuch as 

ecame a faithful, vigilant, and zealous Magiſtrate upon that Occafion. 


we 


nee ſtrangly tending to evirice that he was fo Rune i it be 


Tue Nature of the Office of Lord Provoft of the City of Edinburgh is 


well known to this Court. It is partly the fame that belongs to the chief 


' Magiſtrate of every Royal Burgh in the Kingdom, and partly arifes from 


the particular Grants to the City of Edinburgh; they are Sheriffs within 


themſelves; the Lord Provoſt is the High he of As, of late Years, as 


well as formerly, has acted as ſuch, and tried Cauſes even capital, and 
the Bailies are, ex office his Deputy Sheriffs. © e e 
The Lord P. | uten within the City, he is Co- 
Jonel of the City-Guard by the Act of Parliament authoriſing that, and 
he is chief Commander of the City Trained- Bands or Militia ; and this 


, 


— 


* 


| 


4 


very Provoſt claimed, and was allowed to be the Colonel of the Volun- 
teers, and was by the Council declared to be Colonel of the Edinburgh | 
Regiment of 1000 Men, that was to be raiſed and paid by the voluntary 


:4 


Subſeriptions of the Inhabitants : In ſhort, the whole military Power 
within the City was in him, and the chief executive Power, in all Reſpects. 
Neither is it true, that the Order in the King's Sign-Manual for the 


8 that the ſame ſhould be under the Direction of the Lord Pro- 


V ſt, Magiſtrates, and Council of Edinburgh, was either intended, or | 
had the Fi 


f ffect to derogate in the leaſt from the legal Powers and Privi- 
of the whole Council of Edinburgh, the Regiment was to be maintained 
by them and their Fellow-Citizens, the End 7 5 by it was the 
Defence of his Majeſty's Government, but more eſpecially the Preſerva- 
tion of the City of Edinburgh againſt the Rebels; it was therefore very 

roperly and graciouſly declared, that this Regiment ſhould be under the 
Hein of the Magiſtrates and Council of | Edinburgh; that is, it 
mould not be withdrawn from the immediate Service of that City, 
or ſent elſewhere, like the reſt of his Majeſty's Troops, at the 


Diſcretion of his Generals, where it might be of Uſe for his Ser- 


vice, without the Conſent of the Magiſtrates and Council of Edinburgh. 
But this did not hinder the Lord Provoſt from being, according to the 
' Conſtitution of the City, the Colonel or chief Commander of that Re- 
giment, as well as of al the other Military Force within the City. It 


Cannot be ſuppoſed to have been the Senſe of his wh — 's Order, that 


the whole Town-Council, conſiſting of thirty-three Perſons, ſhould act 
the Part of a Colonel, or have the immediate Command of a Regiment ; 
the utmoſt Effet that Order could have, was, that the whole Council 
ſhould have Power to give general Orders as to the Manner of employ- 
ing the Regiment, ſuch as every Prince or State are daily known to give 
to the Generals or Commanders of. their Armies, who are not the leſs 
veſted with the Powers of Commanders, that they are ſubject to ſuch 
Direction or Controul. | 

Neither is it true, that the Appointment of a Committee, in the Terms 
above-recited, was an Obſtruction or Hindrance to the Provoſt's acting 
in the Manner that the Libel requires of him, unleſs he can ſay, which 
he has not done, nor can do by any Thing that appears on Record, that 
either the Council or the Committee reſiſted his Will, or that they oppoſed 
or over-ruled him, by Majority of Voices, in any one Thing that he 
propoſed to be done towards the Preſervation of the City. 

His Station, therefore, gave him Power ſufficient, and rendered it his 
Duty to be the chief Perſon to deviſe, der, and execute every Thing 
that was proper for preſerving his own City from the Rebels; and, if 
the Facts be true that are in this Libel charged, it is left to the Judg- 
ment of this Court, whether his Conduct was agreeable to his Duty; or 
if he was not, on the contrary, faulty or negligent in the Execution of 
his Office, and guilty of manifold Miſbehaviours in it on the Occaſion 


libelled. 


That Occaſion called for the moſt earneſt, vigilant, and active Diſ- 


charge of the Duty of chief Magiſtrate, veſted with ſuch Powers as he 


had; and, to illuſtrate this, the Purſuer begs Leave to quote a Paſſage 


from a learned Author, Arodii rerum ab omni antiquitate judicatarum pan- 
* deetee, in the Title, De efficio prefetti vigilum, whereof the Rubrick is 
in theſe Words: Negligentiam, in us gui ad ſummum reipublice pertinent, 


elſe capitalem, cap. 1. M. Militius, Cn. Lolius, L. Sextilius, triumviri noc- 
turni, cum incendii arcendi cauſd, quod Rome in ſacra via exortum efſet, cum 
hamis & dolabris, omnigue familia publica evicatt, tardius advenſſent e a tri- 
luno plebis die diftd ad prpulum, damnati ſunt : leves ob cauſas, inquit Fale- 


 11us ; ſed diſciplina neceſſaria. 


Idem fere apud nes, ſenatits judicio, cùm adbuc tlic efſemus aduocati, Gabaſ- 
toni, præfecto vigilum, accidit : gui vocatus ad ſedandam ſcholarium de ſuo prato 
ſediticnem, non veniſſit. Nam indignum 15 gui, ut excubet reipublicæ, ab 


emnibus aliis muneribus excuſatur, & præſens vice efl abſentise is in tanta ne- 


ceſſitati, ubi minima mora ſummi moment i ęſt, ſegnem, tardum ac negligen- 
tem ſe præ beat, aut (quid minus queſ us eft ferendum) contumacem. Et 
guands omnibus viribus epus eft, nulla cauſa, nulla excuſatio profictt. 

Cap. 2. P. Bilius quoque triumvir nocturnus, & P. Apuilio, tribuno plebis 
accuſatus, guid vigilias negligentiùs circumiſſet, populi Judicio concidit. Nam 


god levins fit in aliis cauſis in his, ut in re militari, capitale eſſe. Via 
puncto ſæpe temperis, maximarum rerum cccaſiones amittuntur : negue in hu- 
juſmodi his e rare fas et, aut dicere, Nen putabam. 


It was upon the ſame Principles that are here ſet forth, and followed 


in Practice in the Roman Republick, as well as the French Monarchy, 


that our old Statute 1457, in the Libel recited, was made, for the Pu- 


* nition of negligent Officiars, and namely, Proveſts of Burghs, and others, 
* who ſhould be found faulty and negligent in the Execution of their Offi- 
ces, and it may be lawfully proved on them, or notoriouſly known ;* but 


ſeges of the Lord Provoſt; that Warrant was granted on the Application 


EH. 21 G. Il. (606 


with this Difference indeed, that every-Offence of this K Ind is not made 


capital, as mitiwes pare: nolis ſemper % but pgly that they 
) 5 — in their Perſons and Goods, after the ORE a 
© Treſpaſs, at che King's Will“ This is ſuch à Statute as hardly ena: 
any thing poſitive, or other than what is included in the Common Law 
of this and all other civilized: Nations, and there fore never can go- ing 
Diſuetude. And it ſeems unneceſſary to offer any Anſwerto the round. 
leſs Diſtinctiom advanted by the Pannel's Counſel, betwixt the uty ol 
A Provoſt, or other Magiſtrate, upon common or ordinary, and exttadr- 
dinary Occaſions, there is neither Law not Reaſon for that DiſtinRiog, 
No Man ſhould undertake the Office of à Pilot, who can only hold the 
Helm in his Hand in ſerene Weather, and is incapable to do his Duty 
when a Storm riſes. And the Allegation of this Diſtinction ill becomes 
8 83 . and Education, and, as fl 
perior to the or Rank of Burgeſſes, who may be, and 4 
2 1 -_ Office of cnie Magiſtrates. hy; hoy 5 ba 2 5 3 
Such, for Inſtance, was the Character of Provoſt Hilſon, à Brewer ;, 
Edinburgh, who was Lord Provoſt of that Cie — Baues 
was murèered, Who, upon the ſame Principles that are above-mentioned; 
was puniſhed by an Act of the roth of his Majeſty, merely ſot bein faulty 
or negligent in the Execution of his Oſſice ; for the Act recites the Munde 
of Captain Porteont, * And that, for ſome Time before the committing-the 
„ ſaid Murder and Riot, it was commonly reported in the ſaid City of 
© Edinburgh, that ſome ſuch atrocious Fact would be attempted, which, by 
< proper Care in the Magiſtrates, Citizens and Inhabitants of the ſaid City 
50 — been prevented; notwithſtanding which, Alexander Hilfe, Pro 
voſt of the faid City, and then actually reſident therein, and fully appriſod 
of the ſaid wicked Deſign, did not take any Precautions to prevent the 
ſaid Murder and Riot, nor uſe the proper or neceſſary Means toi ſup- 
2 the ſame, or to preſerve the Peace of the ſaid City, or, after the 
erpetration of the ſaid Fact, to diſcover, apprehend, or ſecure; the 
Authors, Actors or Abettors thereof, in manifett Violation of the Truſt 
and Duty of his Office of Chief Magiſtrate of the ſaid City. And 
to the End that the ſaid enormous Miſbehaviours and Neglects of Duty 
may not go unpuniſhed, and that other Perſons may not preſume, 
through Hopes of Impunity, to be guilty of the like for the future, it 
is enacted, that the ſaid Alexander MWilſon be diſabled from holding any 
Office of Magiſtracy, &c.” „ eee grimms ? 
Here the Conviction by the Parliament itfelf proceeds altogether upon 
Negatives, or Neglects of Duty in the Provoſt or chief e 
a very ſingular and extraordinary Occaſion; and ſo far it is a Precedent in 
point to the preſent Caſe, which in other reſpects appears to be vaſtly more 
atrocious than what Provoft Milſon was guilty of, who, it ſeems, did not 
give Credit to the Reports that were current before that extraordina 
Attempt was made, and ſuffered himſelf to be ſurpriſed and diſconcerted, 
when the Mob was ſuddenly raiſed which committed that Murder; in- 
ſtead of which, here was long Warning, and many Precautions ſeeming- 
ly taken by the Provoſt, heartily intended by many of the Citizens, to 
avert Evil of a much higher Nature, tending to overthrow the Conftitu- 
tion and Eftabliſhment of this united Kingdom. my” 
It appears quite unneceſſary to anſwer the Allegation offered for the 
Pannel from this Precedent, which has ſurely not the leaſt Tendency to 
prove, that the Offence, which was here — by the Legiſlature itſelf, 
was no ways puniſhable by the Common Law, or the general Statutes of 
this Realm. | 10 
And as little can it avail the Pannel to enter now into an Argument 
upon the Expediency of the Reſolution in general, of putting the City 
of Edinburgh in a Poſture of Defence againſt the Rebels; for though it 
be true, that before any Reſolution was taken upon this Queſtion, it was 
very lawful and competent for the Lord Provoſt to declare his Opinion, 
if it was ſuch, for the Negative; yet, after it was a Refolution formed 
by the Council of the City, with the Conſent and Approbation of the 
moſt conſiderable Citizens of all Ranks, many of whom had previoully 
ſollicited that ſuch Meaſures ſhould be taken; and after he, the Loid 
Provoſt, had ſeemingly concurred, and given way to the general Senſe 
of the Citizens, as well as of the Council, it ſurely then became his 
Duty as the firſt Magiſtrate, who had the chief executive Power in his 
Hands, to exert himſeif, bona fide, for the Execution of the general Mea- 
' ſure that had been thus reſolved; for better indeed had it been never to 
attempt ſuch Defence, than not to go through with it until actuall 
overpowered by ſuperior Force; or that, to the great Expence and Dil- 
credit of the City, after many Preparations to provide a Force for its 
Defence, and Application to the Crown, which was readily granted, for 
a Warrant to authorize the Regiment, and to the Inhabitants for a Sub- 
ſcription to pay it, which was filled up with great Alacrity, and many 
of the chief of them preſſed for Leave to venture their Perſons, as well 
as contribute their Money for the Cauſe which they had ſo much t 
Heart, when, to furniſh Arms, the King's Arſenal in the Caſtle was at 
their Command, and a conliderable Force aſſembled, that the Provoſt 
ſhould ſo manage Matters, as that the Defence ſhould be thrown up juſt 
at the Time that it became needful to make uſe of all theſe Preparations. 
This will require ſome better Excuſe, than that the Provoſt, in bis 
private Opinion, was averſe to the Meaſure in general of defending the 
City, or that he was afraid of provoking the Rebels to rob his Wine- 
Cellars at Leith, (if that be meant by taking notice of his great Pro- 
perty there) for it is certain the Provoſt profeſſed to concur with the 
neral Senſe of the City, to provide for and reſolve te make a Defence; 
and, even upon Manday the 10th of September, in the Afternoon, in the 
Council-Chamber, and at the general Meeting in the New-Church, it 
has been alledged, as a Part of his Defence, that he till declared 
ſtoutly for adhering to that Reſolution ; and in theſe Circumſtances, fot 
his Counſel to ſay for him, by way of Apology for his Conduct in the 
Articles libelled, that the ſame proceeds from, or is to be accounted for, 
by his diſapproving in his Judgment of the general Meaſure of making 
any Defence, and offering Reaſons now in ſupport of the Juſtice ot 


SS BD R Ah fn 8 19a aA $# KA K =*«K 


that Opinion, inſtead of excuſing him, is in reality to accuſe him 
very deeply of acting all along with a Duplicity, which muſt have been 


highly criminal, profeſſing to concur in the Execution of 2 Arn 
whic 
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25 m0 defeat the Deſign. e ebe ene ee de ms; cee 
itſelf, the moſt ſanguine Promoters of it never pre- 


guccours were my expected from Heiland, it was very reaſonably con- 


10 not yet reached that Camp, when authentick Advice came, that 
Sir Jahn 

wee Mile from Edinburgh: A very ſignal Inſtance of the Truth of 
what 4 


been made and continued till this very Hour, and when, —_— the 
elieve 


6 1 Principle, the Multitude had the Power in their Hands, and 
Cc £ 


does not take upon him to approve or A very poſſibly it was 
made ſooner and farther than it was neceſſary, mou it cannot be ſaid 
that the two Regiments of Dragoons, with the City-Guard of Edinburgh, 
if the whole Rebel Army had come up to them, ill armed as it was, 
would have been a Match for ſuch a Superiority of Numbers: But 
when the Reſolution was taken to defend the City of Edinburgh, they 
did not, nor. could reckon upon theſe two Regiments of Dragoons, as 
what they could rely upon, or promiſe themſelves to' be always attend- 
ing for their Aſſiſtance; and when the Defence of the City was aban- 
doned, they were no farther removed than Mufelburgh, which is but four 
Miles off, and an Offer was made to the Lord Provoſt to ng. them 
back, or any Number of them he ſhould deſire, to aſſiſt in the Defence 
of the City. | 

That the withdrawing of the Civil Officers could aftord no juſt Cauſe 
for abandoning that Defence ; the Lord Juſtice-Clerk had only gone from 
Edinburgh that Day about Noon, to dine at his own Houſe about three 
Miles off, and was returning in the Afternoon to the City, when he got 
Notice by the Way, that the Rebels were by that Time at the A Port 
of the City, which was not true, but afforded a very juſt Reaſon for 
his returning to his own Houſe; and though the Lord Advocate at this 
Time alſo withdrew frem the City, and went as far Eaſt as Muſſelburgh, 
yet, before he left the Town, he had concurred with the Provoſt and 
the Sollicitor, in procuring an Order from General Gue/t, for one hun- 
dred Dragoons to march into the City, to encourage and ſupport the 
loyal Inhabitants in Defence of the Town. And he renewed his Ad- 
vice by Mr. Groſet, whom he met going into the City in the Afternoon, 
with a Meſſage from the Lord Juſtice-Clerk relating to thoſe Dragoons. 
And of what uſe could a ſingle Civil Officer be in the Caſe of a Siege! 
Or, to what purpoſe ſhould he ſhut himſelf up within the Walls, and 
expoſe himſelf, in caſe of the Town's being taken, to become a Priſoner 
in the Hands of the Rebels? | 

And as for the affrighted Multitude, who are ſaid to have got the Go- 
vernment into their 3 it was the Fault of the Lord Provoſt if he 
permitted this to be: None of the Forces under his Command were 
withdrawn, and he had ſtill at leaſt twelve hundred well- armed Men 
under his Command, the Walls of the City repaired and planted with 
Cannon, and the Caſtle and its Garriſon ready to aſſiſt him: And, in 
this Situation, why did he ſuffer himſelf to be deſpoiled of his Authority, 
or to be governed by the real, 7 the affected Terrors of the timorous, 
or of the diſaffected Multitude ? Why did he give way to a general Meet- 
ing, in the Church, of an Aſſembly ſo compoſed? Why did he not tell 
them that the City had already taken its Meaſures and its Reſolution to 
ſtand upon its Defence, and order all who did not chuſe to depart the 
City, or to act in its Defence, to repair to their reſpective Houſes, and 
keep within Doors? He had ſtill the legal Authority in him, and the 
Means in his Hands to make that to be reſpected, when he had ſo great 
a Body of Men in Arms under his Command. 

In theſe Circumſtances, the Methods he purſued demonſtrated the End 
which he had in View, namely, to deliver up, inſtead of defending the 
City; for, in order to juſtify himſelf in abandoning that Defence, he 
ought to have gone another Way to work, than to aflemble a promiſ- 
cuous Multitude in the Church, excluſive of the. Volunteers. 1f there 
was truly any Change of Circumſtances occurred, that made it reaſon- 
able now to lay aſide Thoughts of that Defence which had been ſo long 
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Provided for and purſued, he ſh 120 haye, ſummoned a. Council of the 
lame, or the like ende, wir ho © N 0 contributed to the Re- 
ſolutions of making any Defence at all, that is, his own Fellow-Ma- 
Re and Councillors, with the Chief Officers of the Volunteers and 

rained- Bands, and deliberated with them upon the ſuppoled Change 
of Circumſtances; and if, in ſuch, Council, it had been debated and re- 
ſolyed, by Plurality of Voices, to be now impracticable, or inexpedient - 
to perſiſt any longer in the Meaſure formerly concerted, of defending the 
City, that Reſolution might have juſtified or acquitted him; but nothin 
of this Kind is alledged, and thereby he has taken the whole upon him» 
ſelf. He conſulted with a diſaffected Multitude, as ſome of the Perſons 
preſent in it, of undoubted Credit, ſay it was: And there is no Recorc 
of any Reſolution of the Town-Council, or of the Committee above- 
ment oned, of Monday the 16th of September, when this Change of Mea- 
ſures was brought about, nor any Record of the Council after Friday the 
13th, before the Rebels entered the City, nor of the Committee after 


| Saturday the 14th. 


As for the particular Facts or Articles charged upon the Pannel, the 
Purſuer has Reaſon to believe he can prove every one of them; but he 
now ſays, that neither the ſeparate Relevancy, nor the Proof of every 


one of them, is eſſential to the Concluſion' of this Libel, whereof the 


11113 


general Scope and Averment is, That the Pannel, at the Time and upon 
the Occaſion libelled, was faulty and negligent, or guilty of Malverſa- 
tion in the Diſcharge of his Duty; and, for making out this, particular 
Articles are ſpecified : And altho' every one of theſe ſhall not appear ſe- 
parately material, or ſball not be proved, it is no Matter, if enough be 
proved to make out or ſupport the general Charge, 

The Caſe is of the ſame Nature as if a civil Action were brought, for 
Inſtance, for removing a ſuſpected Tutor by the Kindred of the Infant, 
in order to which a 8 of Articles of Miſbehaviour were alledged 
in the Libel; in which Caſe, tho“ ſome of theſe Articles ſhoul not b. 
proved, or well accounted for by the Defender, yet, if any Number 
ſhould be made good and accounted for, the general Allegation of the 
Libel would be proved, and the Purſuers behoved to prevail in the Con- 
cluſion of their Action. 5 

At the ſame time, to touch briefly at the particular Articles, it is fe- 
plied to the Anſwer to the firſt, That it is not the Pannel's Doubt con- 
cerning the Point of Law that is charged as a Crime, but his urging 
that Doubt, inter alia, demonſtrates his Backwardneſs to purſur a y 
Meaſures for Defence of the City, for the Doubt itſelf was extremel 
groundleſs, There are ſundry old Laws againſt private Leagues or Bonda 
among the Subjects, which have nothing to do with the preſent Caſe ; 
but the only Law, upon which the Pannel's Objection, that it would 
have been High- Treaſon to arm without Authority from the Crown, can 
be founded, is the 5th Act of the Reſtoration Parliament 1661, intitled, 
A&t aſſerting his Majeſty's Royal Prerogative in the Militia, and in mak- 
ing Peace and War, &c. which Act declares, * That it is and ſhall be 
High- Treaſon to the Subjects of this Kingdom, or any Number of 
them more or leſs, upon any Ground or Pretext whatſoever, to riſe 
or continue in Arms, to maintain any Forts, Strengths or Garriſons, to 
* make Peace or War, or to make any Treaties or League, with foreign 
Princes or Eſtates, or among themſelves, without his Majeſty's ſpecial 
Authority and Approbation firſt interpoled thereto,” : 

Now, in the firſt place, whilſt this Act continued in force, it ſurely 
could never be meant to comprehend the Caſe of the King's Subjedls being 
called out, by the Magiſtrates acting under his Authority, to take Arms 
for his Service ; for Inſtance, if the Militia of any County ſhould be 
called out by the High Sheriff, or Lord Lieutenant, to reſiſt a foreign 
Enemy, or a domeſtick Rebel: And the chief Magiſtrate of a Burgh, 
within his Diſtrict, has the like Power to the Sheriff, or Lord Licutenant, 
to defend the Burgh over which he preſides. | 

But, 2dly. This Act, upon which the Doubt is ſingly founded, is re- 
pealed by the Act of the 7th of Queen Anne, Chap. 21. which provides, 
That nothing ſhall thereafter be High-Treaſon in Scotland, but what is 
ſuch in England. And farther provides concerning certain Crimes therein 
mentioned, viz. Theft in landed Men, Murder under Truft, Fire-rai- 
ſing and Aſſaſſination, which were declared to be Treaſon by particular 
Statutes in Scotland, ſhall hereafter be adjudged and deemed to be capital 
Offences. But concerning the Fact which is made Treaſon by this Act 
1661, no ſuch Proviſion is made, | | 

The Purſuer's Replies concerning the other Articles are already in 
Subſtance made in the foregoing Argument, and he ſhall not prolong 
this Paper to go through them minutely, and ſhall only farther obſerve, 
That, as to the new Defence offered to the eleventh Article, concerning 
the City- Arms, that though it comes with a bad Grace to be now for the 
firſt Time propoſ:d, the Purſuer does not oppoſe the Pannel's being 
allowed to prove this Allegation, and all other Facts and Circumſtances 
that have been by him al 7 . for his Vindication or Defence againſt 
the Charge contained in this Libel. 

In reſpett whereof, &c. WIII. GRANr. 


July 28, 1747. 

INFORMA TION for Arcnipatn SrREWART, of the City of 

Edinburgh, Merchant, and late Lord Provoſt of the ſaid City, 

Panne, or Defendant, | 
RGAINSIT 

His MajesTY's ADvocaATE for his Majsſiy's Intereſt, Purſuer 


BEFORE entering upon the Objections to the Relevancy of this 
Libel, it may not be improper, firſt of all, to lay before the Court 
2 genuine and ſuccinct Account of every Fact and Circumſtance which 
any way concerns the Conduct of the Pannel, or can give any Light to 
form a Judgment of it during the Period mentioned in the Libel. 
Upon the 17th of Auguſt 1745, the Pannel, then Lord Provoſt of the 
City of Edinburgh, had the Honour to receive a Letter from the Marquis 
of Tweeddale, one of his Majeſty's Principal Secretaries of State of the 
13th current, Deining him, That their Excellencies the Lords 
< ſuſtices, having received Intelligence, that the Pretender's Son was 
© already landed, or intended to land in Scotland, had recommended it to 
him 
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to time, a | 
to. the Fan of the City-Guard a Note of their Names and Win | 


A | F J Eo : 0 8 . 
43. The Tria 


© and Vigilance on this Occaſion, and male uſe of ſuch Precautions she 


mould judge neceſſary for preſerving the publick Peace within: the 
Bounds of his Juriſdiction. n e ee ee of GEL AT 
To this Letter the Lord Provoſt; wrote an Anſwer on the 17th, as- 


follows: It is with Pleaſure I aſſure your Lordſhip, that this Town 
<. was never better affected, nor more peaceable than at preſent. Nothing 


© ſhall. be neglected on my Part to preſerve People in their Duty to- 


© wards their King and their Country; and we truſt in God that no 
© threatened Dangers ſhall ever reach us; at the ſame Time, we are not 
to fit down in Security, but will keep a watchful Eye, in order to 
prevent, as far as it is in out Power, every thing that may diſturb the 
< es of this % i Bo as CY 4p Ys. 
The above Letter was laid before the Magiſtrates when it came to 
Hand, aud the Anſwer was approved of by the Town-Council, at a 
Meeting on the 24d of Augu/t, and, in puriuance of theſe Reſolutions 
taken by the Lord Provoſt and Council, the following Orders were forth- 
Aug 2.3. Orders were given n and raiſeſthirty Centinels to be add- 
ed to the City-Guard, agreeable to the Powers given them by Act of Par - 
liament, and to provide them with Clothing and all other Neceſſaties. 
Recommended to the Lord Provoſt and Magiſtrates to direct the Cap- 
tains and Officers of the Trained-Bands, fp? to make up full 
Lifts of all the Perſons belonging to their ſeveral Companies, and to report 
the ſame to the Magiſtrates againſt Saturday next; and: that the Captains 
warn and premoniſh them all to be ready, in caſe, of any Diſturbance, 
to appear with their bel Arms, upon an Hour's Warning, at the ordi- 
nary Places of Rendezvous. _ eee 
Orders were given for directing the Conſtables of the City to make out 
full and ample Liſts of all n and Reſidenters within their 
Diſtricts, and report the ſame to the Magiſtrates; and to be diligent 


in inquiring and finding out what Strangers may happen from time to 
time to come within the City, and lodge within their ſeveral Diſtricts. | 


Orders for a Proclamation, requiring and ordaining all Inn-Keepets, 
Strangers, and others, who lodge and entertain Strangers, from time 
| as oft as any Stranger ſhall lodge with them, to give in 


tions at their Arrival; and of the Time of their Departure, under a 


Penalty for each Tranſgreſſion; and the Captains of the Guard ordered | 
agiſtrates, in Writing, every Morning, Liſts of 


duly to report to the | 
the Particulars that ſhould be delivered in to them by 19s Inhabitants. * 

. Theſe Orders, moſt of which proceeded upon Motions made by the 
Lord. Provoſt, were all agreed to by the Magiſtrates and Council, and 


ſigned by him in their Preſence; and Care was taken of the due and 


punctual Execution of them all, without any Loſs of Time. 


the Lord Provoſt that it might be fit to call a general Meeting pf the 
Inhabitants, to conſider what was to be done on this Occaſion ; to which 


he agreed, and communicated the Propoſal to the Council at their next 


Meeting on Monday, Augu/t 26. who alſo approved of it; and gccord- 
ingly the Meeting was ordered, and the moſt ſubſtantial and well-affeted 
Burgeſſes were invited to aſſiſt with their Counſel and Advice; and at the 
Meeting, which could not be convened ſooner than next Day, Auguſt 27. 
the above Reſolutions and Orders were reported to them by the Lord 
Provoſt; and the Meeting © unanimouſly approved thereof, and gave his 


| $,Lordihip and the Council their hearty Thanks for the wiſe and pru- 


dent Meaſures they had already taken; and, farther, offered it as their 
Advice to the Magiſtrates and Council, to name ſome of their own 
Number, and ſuch other of the Burgeſſes as they ſhould think fit, as 
© a joint Committee to conſult with and take the Advice of the Lord 
© Tuſtice-Clerk, Lord Advocate, Mr. Sollicitor, and ſuch of the Lords 
of Seffion as can be found in Town, with regard to what farther Steps 
© the Magiſtrates, Council and Community can legally take for preſerv- 
© ing the Peace of the City, and contributing to defeat the dangerous 
© and wicked Deſigns of the Enemies to his ſacred Majeſty, his Royal 
Family, and preſent happy Conſtitution. | 

Auguſt 28. The Committee were accordingly named by the Council 
next Day, and that very Evening met with the King's Counſel, and 
ſuch of the Judges as were in Town, at the Lord Juſtice-Clerk's Houſe, 
where it was -propoſed, that a Regiment of a thouſand Men ſhould be 
levied for the e 406 of the Town, and Service of the Government, 
to be ſubſiſted, for three Months, on the Charges of ſuch of the Inha- 
bitants as were willing to ſign an Aſſociation for that Purpoſe. And 
as it had been, for ſome time, a general Subject of Converſation and 
Debate without Doors, how far it was legal to levy ſuch Regiment with- 
out a ſpecial Order from his Majeſty, the Opinion of the learned and 
honourable Perſons preſent was aſked upon this Point, and they all 


N that it could not be legally done without his Majeſty's Warrant. 


pon which it was reſolved that the Lord Advocate ſhould make Appli- 
cation for ſuch Warrant; and that, in the mean Time, Trial ſhould 
be made of the Inclinations of the Inhabitants to concur in this Meaſure, 
how ſoon the Warrant ſhould be obtained from his Majeſty. 

Auguſt 30. The Lord Provoſt and Magiſtrates were employed in re- 
ceiving Propoſals for putting the Town in a Poſture of Defence; and 
the Lord Provoſt wrote Letters to the Magiſtrates of Boroughs, and Mi- 
niſters, for about the Diſtance of fourteen Miles round the City, beg- 

ing that they would ſend as early Intelligence as poſſible, by Erpel 
on Horſeback, of any Bodies of armed Men they could diſcover marching 
towards this City. X 

Auguſt 31. About the ſame time many different Orders were given 
by the Lord Provoft to proper Perſons, with a View to put the Town 
in a Poſture of Defence, which were afterwards executed, particularly 
for clearing the Town Wall, building Stairs to get up to the Wall, 
making Communications from one Place to another, raiſing a Work at 
Wallace's Tower, to prevent the Communication by the Back of the 
Caitle. This laſt Work had been directed at firſt in a very pro-er 
Manner by Bailie Robert Baillie, Overſcer of the publick Works for 
this Year; but Bailie Gavin Hemilten afterwards ſtopt it, and gave a 
different Direction, by which that Work was for ſome time retarded. 

Alonday, September 2. The Lord Provott ſigned an Order in Council 
for a»zgmenting the Town-Guard to the Number of 126 Men. 


| 


| proachin 


that Part of their Propoſal, nor lay it before the Couneil, who were the 


* 


| 


Defence of the Town; and e That he would 874, 
zy, 
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Bands, but alſo to oblige them to find Security for their g06 "Bela. 


| Volunteers for 


| 


vart; 21 C II. (673) 
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to the Lord! Proveft, with a Meſſage from ſome Gentlemen 9 1 
met the Eyening before, defiring in general that he Would ſee to dhe 


Moulds. to be made for caſting Bullets. hat the 'Sluices f . 


North-Loth, ſhould, be filled up. And, 3h, That a Diflindtion 1% 
be made þermixt the Inbabiranrs, of known good AﬀeRion and other. 
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before he came.to.intruſt them with the Town's Arms.” 
The Lord. Provoſt agreed to the firſt two Propoſals, and ordered t. 
immediate Execution of them; but as te the third, he demurfed, 6. 
obſerved to them the Inconvenience of making Diſtinctions amonen 
Inhabitants upon bare Suſpicions, eſpecially about the Time of an © 
1 legion, when Parties were forming, which would lead ch 

to ſpread Calumnies againft one another upon By-Views; that { 

might occaſion. Heats and Diſſentions dangerous to the Peace orf 
Town, and even 44 the Diſaffected by combining them 8 
that, where any real Ground of Complaint could be e e a 


was ready, not only to exclude ſuth Perſons from ſerying in the "Train 


viour. After this Reafoning the Gentlemen did not inſiſt farther yk, 
proper Judges of the 
fit to be inſiſted on. , Lt ee 
September 4. The Lord Provoſt met with the ſame two Cthtte, ' 
and ſeveral other Burgeſſes, in a Tavern, and, after a good deal of Con. 
ver ſation upon the ſeveral Expedients propoſed for Defence of the Pow, 
he deſired they would digeſt ele Propu@tty. and give them in, in Writigs, 
which he would either immediately comply with, of give them ad An. 
ſwer in Writing. This they ſeemed chearfully to agree to, and vit 
miſed to give him in their Propoſals, but never did it. TAS 
Column 6. Some of the ſame Gentlemen preſented to the Proof 
Petition ſigned by about 80 or go of the Inhabitants, offering to ferve 8 
fence of the City againſt any Attack, and particu 2 
in contributing to erect the neceſſary and proper Barricado's for defendin 
the Ports and ſeveral Avenues to the City, and praying that the City 
Wall might be inſtantly repaired, and Stairs put up, c. to appolnt 
proper Places of Rendezvous, furniſh them with neceffary Arms, aid 
Pg X £9 42% n 


xpediency of ſuch Meafures, had they thougtich 


* 
* 
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allow them to name their Officers. 


The Provoſt told the Gentlemen who had met with him to Day 


before, That, after what had paſt at that Meeting, he expected t 


would have communicated to him their Intentions, as they promiſed; 
but he never would mind any perſonal Neglect in a Matter where the 
publick Safety was concerned, and therefore ſhould take care eo preſent 
their Petition to the Magiſtrates without Delay, and return their Anſwer. 
September 7. He did accordingly order a Meeting of the Magiſtrates 


The next Days being Saturday, Augu/t 24th, it was ſuggeſted to | to be ſummoned 1155 Eleven next Forenoon; and, that there might 


be no unneceſſary Delay from any Doubtfulneſs concerning the Legi- 
lity of this Meaſure, the Provoſt adviſed with the Lord Advocate upon 
that Point in his Way to the Meeting; and, having got his and the 
Sollicitor's Opinion of the Lawfulneſs of it, he forthwith met with the 
Magiftrates, and laid the Petition and Opinion before them; ußbn which 
they chearfully approved of the Propoſal, and applauded the Zea bf 
Petitioners. e e en en een 
Immediately after the Provoſt went to the Volunteers, who wers met 
in the New Church Je, and told them their Petition was to be complied 
with in every Particular, except the Nomination of their Officers* But 
nerwich aun ing that did of Right belong to him, yet, as he wiſhed of 
all Things they might have ſuch Officers as they inclined to obey;"if 
they would give him a Liſt of 20 or 30 of their Number, he would 
confine his Nomination to that Lift. They complied. He namied'fix 
of the fitteſt Perſons in the Liſt for Captains, with whom they were 
highly pleaſed, and he left the Nomination of the Subalterns to themſel ves, 
for which they returned him Thanks. ren dt OI 
The ſame Day the Lord Provoſt moved in Council, that an Addreſs 
ſhould be drawn up and preſented to his Majeſty, which was unanimouſly 
agreed to; and a dutiful Addreſs was accordingly drawn out, approven 
and ſigned ; after which it was reſolved, * To authorize the Magiſtrates 
© and Conveener to employ Perſons with all poſſible Speed to put the 
© City in a Poſture of Defence, and particularly the Walls thereof? 
In conſequence of this, Workmen were immediately ſent for, and the 
Lord Provoſt ordered them forthwith to fall to work, under the Direction 
of Mr. Mac Laurin, and to work Night and Day, Sundays not excepted, 
till all was finiſhed, and gave Warrants for imprefling Workmen. 
September 8. The Proveſt, of his own Accord, ordered all the Powder 
that was in the Town's Magazine to be carried to the Caſtle; whith 
was ſo punctually executed, that he behoved afterwards to take from 
Caſtle what was neceſſary for the Service of the Town. 25 
About the ſame Time he wrote an Order to Robert Davidſon, Tackf- 
man of the Meal-Market, to clean out the Granaries, and provide'Meal. 
September 9. This Morning the Provoſt having occaſionally "heard 
that his Majeſty's Sizn-Manual, authorizing to levy the Regiment p- 
poſed, had come the Day before to the Lord Advocate's Hand, he went 
and waited on his Lordſhip, and, upon receiving the Sign-Manual, he 
immediately called a Council, and produced the ſame, which Was ad- 
dreſſed to the Lord Provoſt, Magiſtrates and Town-Council of Edinburgh; 
and recites, © That it had been repreſented ta his Majefty, that the Lord 
* Provoſt, Magiſtrates, Town-Council, Burgeſſes, and others of lis 
City of Edinburgh, from the great Loyalty and Affection to his Per- 
« ſon and Government, were at this Juncture willing and ready to 
© and maintain, at their own proper Charge and Expence, by volun- 
© tary Subſcription and Contribution, One thouſand Foot for the De- 
fence of the ſaid City, and the Support of his Government ; and they 
were deſirous of obtaining his Royal Licence and Authority for the 
* ſame: His Majeſty therefore, repoling intire Truſt and Confidence 
in the Lord Provoſt, Magiſtrates and Town-Council of his ſaid Ci 
did thereby authorize and impower them to raiſe, form and diſcipl 
One thouſand Foot to be employed for the Purpoſes above mentioned; 
8 
6 
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and his Majeſty did thereby farther order and command, that the faid 
One thouſand Men ſhall be under the Direction of the Lord Provo 
Magiſtrates and Town-Council of Edinburgh: For the doing whereof 
this ſhall be a ſufficient Warrant,” "O08 
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Lord Provolt ſhewed his chearful Concurrence in this Mea» 
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nd the Lord EN $. | Mes 
Sul iption far beyond, any other that Was made to this 
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© Edinburgh 
| . . The Provoſt immediately 
Exit | Gentleman. who had brought the Meſſages and told the. 
|' Reſolution of the Committee as to ſending out the Town-Guard and the 


| wich Provoſt Dyumnion 


the 


* 
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| N 
lmiths- H, Gentleman came with a Meſlage from General Gu to 
| acquaiht them, that when. it was propoſed, at a Meeting at bis.lloule, , 


[a Stand- againſt the Re 


ihandred and Wh 


| On firſt hea 1 
[part with the 'T 


Bails Robert, Ba 
not b 
{if th 


agreed, and anſwered, © Mr. Baillie, you are in the right; in place of 
Fifty, they ſhall have the whole Town-Guard, and as many of the 
Regiment as are capable of doing Service.. 

went down in a Coach, along with the 
eneral the 


marched out] and inſtantiy the Provoſt, upon Recollection, 


Edinburgh Regiment, upon-which the General ſent Orders to Hemilten's 
[Rene to. march through the Town and join Colonel Gardner s.. 

The Provoſt came up to Ton from the General's in a Coach, alobg 
the fir, Captain of the Volunteers, and by the. 
fficers, who came into the Coach, and told chem, 
olunteers would not comply with the Meaſure pros) 


Way met two of their 


were ſure the 


hing | poſed, and that they were no ſeparated, and had gone home. 


teu 
and = 
L intruſſed to them ; and the Lord Provoſt appears, by their 


the Minutes of the Committee, whic 45 met for carry ing on 
utes, 


to have been preſent at every Sederunt. k 


The.Pannel.is deſirous to abridge the Trouble of the Court, in read- 
ing a long Story, as much as poſſi le; and therefore ſhall. but juſt men · 


ion a few. of the many Inſtances of his Care and cern in carrying on 


the general Meaſure now: reſolved on, for the Defence of the Town, 


% A n 1326, ite; 
Tbat 'wheneyer; any Complaints were made of the Slowneſs of the 
Workmen, that they were not going on with that Diligence they ought, 
the Lord Provoſt ſeverely reprimanded them, and gave freſh Warrants 
to-preſs Men and-Carts, with ſtrict Qrders to loſe no Time. ; 


bat  Bailie Robert. Baillie; who bad the Inſpection of the publick 
Works, with his Committee, were ordered to ſee that every thing was 


T N 


done that was neceſſary for the Defence and Preſervation of the Town; | 


and he had, the Charge of impreſſing Werkmen and Carts, and exer- 
cikog all the Authority that was' neceſſary for carrying on the publick 
Works with the u Diſpatch. . 8 ee 

That the Provoſt, on the 10th of September, wrote a Letter to Captain 
Jahn Dalrymple, and alſo applied to Captain gy Murray, to take 
upon them the Command of the Volunteers: But they both refuſed to 
accept of a Command of Men who had not been — to military 


; That tho Provoſt moved in the Committee, to recommend to ſome of 
the City-Guard, Edinburgh Regiment, and Gentlemen Volunteers, that 
ſhould learn the Exerciſe of throwing the Hand-Granadoes. | 
That, in order to preſerve the publick Money from falling into the 
Hands of the Rebels, the Provoſt called a Council, and propoſed, that 
what was owing of the King's Ceſs ſhould be paid up to the Receiver- 
General,;though-it had not been paid by the Inhabitants to the Collector; 
and for that Purpoſe the Provoſt forthwith ſigned an Order on the Caſh. 
Accompt for 1000 /. Sterling, payable to the Receiver-General, to 
Accdunt of the Ceſs due by the City, which was delivered to the Re- 
ceiver-General. | ASSES + 15 5 

September 13. That the Proceedings of the Committee for levying 
the City's: Regiment, and forewarding the neceſſary Steps to be. taken 
for the Safety ànd Defence of the Place, were read over in Preſence of, 
and conſidered. by the Council, and unanimouſly approven of, and the 
Council recommended to the Committee to continue in their Diligence. 

September 14, Notice having come to Town this Morning, that the 
Rebels had paſſed the Forth ſome Miles above Stirling, and were direct- 
ing their March towards Edinburgh, and Colonel Gatrdner's Dragoons were 
retiring before them, the Lord Juſtice-Clerk ſent a Meſſage to the Pro- 
volt, defiring he would meet with him, and ſome Lords and Gentlemen | 
of the Army, and others, whom he was to bring from the Country, in 
order to concert what was to be done in this Exigence. The Provoſt 
immediately went to Lord Juſtice-Clerk's Houſe, and told his Lordſhip 
be was ſenſible how) much he ſtood in need of ſuch Advice; that he 
would always be ready to follow it, and would be ſure to attend them 
whenever called for. . | e | 

He went on ſtill in doing every thing that could be thought of as 
neceſſary to provide for the Defence of the Place. He ſigned a Warrant 
this Day, along with Lord Somerville as Juſtice of Peace, to preſs Men 
and Carts for carrying Sand and other Materials to the Ramparts and 
Works about the Walls, which was accordingly executed; and alſo to 
bring in Hay, Corn, and Proviſions into the Town, and. John Walker 
and Hilliam Mercer were ſent to Leith for that Purpoſe. 

This Day alſo the Provoſt ordered twenty-four Men to attend Captain 

den in mounting the Cannon upon the Walls; . ,. 

And granted Warrant. to bring into the Town all the Ladders, Arms 
and Ammunition, which were in the Cannongate, Patter-Row, and other 
Suburbs adjacent to the Town, that they might not be ſeized by theRebels, 
Sunday, September 15. We are now come to Sunday the 15th of Sep- 


Drum mond, the Bell muſt be rung. 
them leave the Church. 


* 


| out of the Caftle ; Bailie 


The Provoſt aſked Mr. Drummond. what would be the beſt Signal to. 


. 


| bring the Volunteers together? He ſaid; they had only two, three Guns 


| from the Caſtle, or ringing the Alarm- Bell. The firſt, ſays the Pro- 
volt, is not in our Power, as the Caſtle is ſhut; and the other, in Time 
of divine Service, may alarm the Town. No help | for it, ſays Me,” 


The Bell was accordingly rung, Which alarmed. the People, and made: 
The V lunteers conveened in the Lawns, 
. Market, and huzza'd Hamiltons Dragoons as they paſt along. Their 
Officers applied to the Provoſt, and aſked if he had ordered them to go 
out and join the Dragoons ? He told them, he had nd Power to order 
them any where out of Town; but he had conſented, that as many as 
were inclined ſhould go out with the Town-Guard and Edinburgh Negi- 
ment, to ſuſtain. the Dragoons in oppoling the Rebels. The Meaſure 
was generally not liked by the Yoluntecrs, and was imputed to the Pro- 
'volt as if he had been the firſt Propoſer, as one of their Officers told him 
with a good deal of Nah Cas. 4 "7 1 | 9 755 
After many Ex poſtulations among themſelves, at laſt Mr. Drums. 
mond marched up on the Head of his Company, and ſome others followed. 
Io went the Length of the Viſt Port and then returned. * 
Two of their Officers went fore ward to ſtop the Town-Guard and 
Edinburgh Regiment, who had marched on to ſuſtain the Dragoons, 
and found them between the Colibridge and Brucehill > But the Provoſt 
being informed of this, ſent Orders that the*City Regiment and Town- 
Guard ſhould march foreward, and take their Orders from the com- 
manding Officer. General 17 8 when he heard of the Return of the 
Volunteers, was vexed at the Diſappointment, and ſaid, if he had ex- 
pected it, he would not have ordered Hamilton's Regiment to go out to 


| join the other in Defence of the Town. | | 
Te Provoſt ſent up Mr. Stewart, chief Cenſtable, to the Caſtle, with 


a ſigned Order for a Number of Matches for the Uſe, of the Cannon 
mounted on the Town-Walls, which were accordingly delivered, and 
brought down. to the Goldſmiths -Hall. „ 

The Provoſt conveened the Trained-Bands under their proper Colours 
and Officers, and gave them Notice to hold themſelves in Readineſs 
upon a Minute's Warning, and three Companies of them were ordered 
to mount Guard. 481 5 

He alſo ordered the Conſtables. to ſearch Houſes, of which there was 
any Suſpicion, for Arms and treaſonable Papers. 

This Afternoon Brigadier Fawkes came to Town, and the Provoſt was 
called in the Evening to Lord Juſtice-Clerk's, where Lord Advocate, 
General Gue/t,, Brigadier - Fowkes, and ſeveral other Gentlemen of the 
Army were preſent. A Propoſal was made, that the Dragoons might be 
brought into Town, with a View to give them ſome Keit and Refreſh- 
ment, and have their Horſes fed, on the Street: But after the Thing was 
debated among the Gentlemen of the Military, who confidered that the 
Avenues of the Town might be taken Poſſeſſion of by the Rebels, the 
Streets barricadoed,: and the Houſes lined, and that the Dragoons might 
very probably, by this Means, fall into the Hands of the Rebels, it was 
agreed to be-a Thing. not to be attempted. | 

From this the Provoſt went along with Major Cochran, Captain Mur- 
ray, Provoſt Drummond,” and others, to the Houſe of Mrs. Clark Vint- 
ner, where a Diſpoſition was made of the ſeveral Corps of armed Men 
into different Quarters of the Town, particular Guards aſſigned them, 
and Places for their Alarm-Poſt condeſcended on, where each of them 
ſhould appear on the proper Signals; Copies of which were given to the 
commanding Officers of the different Corps. | 

This Afternoon the Provoſt met with Sir Robert wh . upon the 
Street, who had come in with a conſiderable Number of Volunteers; 
he received him. with great Civility, as both his perſonal Character and 
Errand deſerved; immediately gave Orders that his Men ſhould be lodged 
in the Kirk, and that a ſufficienc Quantity of Bread and Ale ſhould be 
carried there for a Refreſhment to them without Delay. n 
About this Time Meſſages were ſent to the Caſtle and Leith, to pro- 
cure Gunners for loading the Cannon. Mr. Gueſ could afford us none 

cet made ſearch over all Leith, aſliſted by David 


wer, and as the Proccedings of this Day, and the next, are greatly 
OL, | > 


| B Charts and Alexander Sheriffs, and ſent us up What could be 
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found 
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2 — $ returned, That his Requeſt ſhould be c 1 
„ id Si Eventing; from 7 Furr the Provoſt was con- 
. "either in the Goldjmitht-. 
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„Threats.“ 
:1: The Provoſt 


to repeat to others what had paſſed betwixt him and the Rebels; upon 
- which he went ſtraight to the Lord Advocate to aſk his Advice, where he 
found Mr. Alves; and, by the Advocate's Advice, he ſigned a Warrant 
een q OR ie atodhzo- tl 
Monday, September 16th, Afternoon about Three o'Cleck,, The Provoſt be. 
ing then In Mrs. J/:{fon's, was called out from the Company by Mr. Baillie 
and Mr. Ferreft, who acquainted him, that a Petition to the Magiſtrates 
was banding about among the Inhabitants, deſiring they might be · con- 
ſulted upon what was proper to be done upon this Juncture. At this the 
Provoſt was ſurpriſed, as well as vexed; However, as ſoon as he. came 
out to go to the Goldſmiths-Hall, he was met by a great Crowd of Inha- 
bitants, who delivered to him the Petition, which is produced in Proceſs, 
praying, * That the Magiſtrates, before they came. to 8 
+, the principal Inhabitants and Heritors, at preſent in the Place, to con- 
e ſult with them what'is proper to be done in an Affair of ſo great Im- 
portance. Upon this the Provoſt immediately went to the Goldimithss | 
Hall; they followed him, and <ndeavourted to crowd. in; Upon which 
e was provoked; atid aſked,-If they meant to inforce_thelr Petition by 
umbers; begged” they would be gone , and leave it to the Magiſtrates, 
o were to conſider What was moſt expedient to be done with reipect to 


the Place; and immediately he cauſed the Drum Nee and order 


the Inhabitants to teure from the Streets, who were all in an Uproar upon | ber 
bearing that the Dragoons had-retreated from the Rebels. My 889 
:o Phe-Provoſt, in his Way to the Ports, met with the Lord Advocate 


and Sollicitor, who aſked him, If he did not think 100 Dragoons might 
be of Uſe to be brought into the Town ; and he agreeing that they might, 
the Advocate aſked him to ſign a Letter ia Conjunction with him and the 
— to General Gucſt, to ſend in too Dragoons ; which the Pro- 
voſt immediately did, and then went on to ſee the Gates barricadoed. 
After the Gates were barricadoed, he ordered Mr, Stewart the Con- 
ſtable to mount the Walls, and look out for the Dragoons; and ſo ſoon 
as he ſhould ſee them come near the Walls, to open the Gates and let 
them in: He had before provided a large Quantity of Hay for the Uſe of 
their Horſes. © | ee eee ee | 
As he was returning up the J/;/tbow, a Citizen of very, conſiderable Sub- 
ſtance, and undoubted Loyalty, came to him, and ſaid, * He applied to 
<,.him in Name of bimſelf, and many of the moſt conſiderable Citizens, 
to expoſtulate and beg, that the Deteace of the Town, might not be in- 
< ſiſted on, which could only tend to expoſe the Lives of the Citizens.) 
Fo which the Provoſt anſwered, * That his Requeſt could not be granted.” 
In returning to the Goldſmiths-Hall, the Provoſt gave Captain Hamil- 
ten Ordets with reſpect to the City-Guard, 20 of them to remain at the 


The Provoſt ſale, Mr. Alves, this is a very extraordi- | 
we are not to be intimidated by 


| them, in Defence of. the Town; --- - 


moſt relied upom nt ſo critical e "arid hen de. 
| d Toi, and the Office 
the, Volugteers. wtio: were'converned-at theit Peſte by the Tinging of the 
the wo. 


F Alarm- Bell: Moſt of the Ca ins, and ſome other Officers of 


lu pteers. came ;- but no other 3 fond in Tü wap en 
Captain Fames Murray and Major Cothran.” The Lord Provelſt ad 
Himſelf. to them, and 'faid, That, for- His Part; he was wilnn 


S couster any Dan Z eng the Tohnt He ts 
© habitants would do their Duty, and hoped the Enemy tejght 
„out until Afliftance ſhould 9 to their Relief; and ue 


hat was his Opinion ?* Who ſaid; be piried hin} bur Wis it 4 10 
| * er 0 

ſwered, That if the Volunteers, Trained- Bands, and other armed“ Men 

ieved y1 

e de 


d | * drew near, but remembet what Expence the Town had boch bez 
Aſſuranee they had „ 


wha 


| be could expect from them? One ſaid, he did not find any Difpolition"in 
his Men to fight: Another told, That there did not remain fiftten'sf the 
Company to which he belonged ; but 'as he had promiſed tocriſtſue I 


Life in Defence of the Town, he would ſtill do it j though he wa 
not five of the fifteen would follow him: And others of them dec 
make any Anſwer at all. qi Ky 05 botni46!p58- yin 
About this Time alter Groſet came into the Goldſmiths-Hall;' und Ye 
ſaid he was ſent by the Lord Juſtice-Clerk and Lord Advocate, te Geftre 
the Provoſt would ſend an-Qrder to General Hula to bring the Pra- 
into Town. To which he anſwered, That he was ſurpriſed utithe 
ge, after what had paſſed the Night before; that — 
> Dragoons ; but if they pleaſed to 
| ſhoutd'j6in 


id: 


ice Clerk thought 


5 - 


Order, -as he, had no Power over the 
ſend them in, they ſhould be made very welcome, and we 


Mr. Graſet ſaid, That the Lord Wee ac 


| it proper that, the Provoſt ſhouſd fign the Order. To which heanſweres, 


That he did not chuſe to make himſelf accountable for the Dragbons,/uf. 
ter, what he had heard in the Lord Juſtice-Clerk's laſt Night z but thought 
it more proper that they ſhould ſend their Orders, if they had altered iet 
Way of Thinking about that Matter. Mr. Gro/et deſired to have the Proc 
voſt's Anſwer in Writing, with which he readily complied,” (> 149 

About this Time the Fears of the Inhabitants had ht 2 great 
Crowd into the Goldſmiths-Hall, and about the Door of it, ho alf cri 
out againſt the Madneſs of defending the Town, when all the Officers 
Civil and Military had left it, which ihewed they underſtood it could not 
be defended. The Crowd ſtill increaſing, a Member of the Council pro- 
poſed they ſhould. go to the New Kirk Ile, as they were like to beiſmo- 


| thered in that narrow Place: Upon which the Lord Provoſt left the Hull 


and went out to the Parliament. Cloſe, where great Numbers came up 

him, remonſtrating, in the ſtrongeſt Terms, againſt. attempting any! 

feace, which could. have no other Effect, but to expoſe them to Military 
Execution. e e bamints % bas 
Tbe Provoſt did all he could to reanimate the People; but when b 
was talking to them, Mr. Cunningham of Gairduer s Dr. | came up to 
him on Horſeback, with a Meſſage from Lieutenant - Colonel J/bitngy de- 
ſiring he would order the Dragoons Baggage to be forthwith ſent out u 
them, becauſe they were going to Haddington; that they found they h 
been greatly deceived in the Number of the Rebels; for nom they 
puted them to be near Eight Thouſand. This Account, which was 2 


by Mr. Cunningham in the Hearing of the Crowd, did: greatly cont 
| to increaſe the [error of the Inhabitants, ho were heard crying 
| where, I bat a Madneſs it was to pretend to land out againſt ſuch ai Nun. 
IF ni; „ el ei AIGTY: 
5 The Provoſt expoſtulated with them in the New 8 Thatihe 
© hoped they would not now abandon the Defenee of the Jon ʒ that he 
was ready to concur in it to the utmoſt of bis Power, and expeQed:the 
* Danger would not de ſo great as ſome Men's Fears made it. But upon 
this ſuch a Noiſe was raiſed, that nothing could be heard but a genkral 
Cry for giving up the Town, not above two or three of the whole Mal 
titude preſent appearing to be of a different Opinion 3694 
About this Time a 4 was thrown in, directed to the Lord Provoſt 
and Magiſtrates, which was opened by Halter Orroct; and when he told 
it was ſigned by Charles P. R. the Provoſt ſtopt him, and ſaid, he would 
not witneſs the reading ſuch a Letter: Upon which many calling out 6 
read, he ſaid he had been too long there, and with Difficulty got to the 
Door, and returned to the Goldimiths-Hall, where the Magiſtrates alſo 
came, and a great Number of the Inhabitants, and immediately they ſent 
to conveen the Town's Aſſeſſors; but only one of the four was to be 
found: They aſked his Opinion what was to be dont with reſpect to the 
Letter, and whether it ſhould be read? But — — to give: 
any Opinion, and the Inhabitants expreſſing the utmoſt Uneaſineſa bath 
within and without Doors; the Letter was read without any Authont 
from the Provoſt, land contained a Threatening of their hihgeſt Reſentment, 


en. Port, 20 to & to Brifto Port, 20 to the Netherbew, and 40 of them 
to remain-in the Guard, to move to any Place where they ſhould be moſt 
needed, which was allowed to be a very proper Diſpoſition, * | 


- 


1 


in caſe any Oppoſition was made to their Entry, or that any of the Cans; 
non or Arms were allowed to be carried ona bn 
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_ ald terehy be en- f 
Ae be- raped; and make them ſuffer for it, Ons of the! everend. Miniſters of A 
arloh'was; Inimediately | che City, who had been moſt ie dog Sele ih ide Seryice. of .the 5 
debe Ten Dad Titi, Government, and ſome other well-affeQed Burgelles, agreed in this Qpi- 
e 807 yo 1199: J'nionz” and all of them were 3 that nothing got 1 don for De- 
Neuf fence" of the City, unleſs the Tagoons Were brought ackt Upon:which 
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** 


ea" Reſolu- Mr. Greſet roſe 97 and ſaid he would go and endeavour te bring. them 
Sate, back; and Provoſt Drummomd àlid ne went off upon, that Ertand, butedid 
I not ugain return e e eee e ee enen A act 
Mf. Lindſay, the Secretary at Wat, aſked' the Lord Provoſt If he 
| would ſend an Order to-Genttal go to re-deljver, the. Arms: which had 
deen ſent up to the Caſtle. Had the Provoſt been capable of: any He- 
Free of the bad Intention the Purſuer would 1 NAStE. At Was ey to 
"comply with this Requeſt, for one-tenth Part of theſe Arms wopld\tyave 
on had | been of more Value to the Rebels, than the whole;Arins that wererin the 
I Hands of the Burghers :' But; as His conſtant Intention, was to bring, no 
; | 'Atms' or W N from the Caſtle, but as there was neceſſary Qcca- 
| * ſton for them, kit they ſhould kan into the Hands of the Rebels, fo, dgtee- 
7b „ 4919-67 021 © | ably*to his Intention, he anſwered Mt. Lind/ay, * That, before hg (gave ; 
- tis Tame . Nleſage came from the Caſtle, NS eee ee Diſpalitjan in zþe Inhabjcancs 1 
J n Ane E 274 by 88 * 95 4 wy nue i Af [!s 114. boliod 
ANA For, ſince the Om 6f the Rebels burſting int che Town maſt of 
"give ho Orders ie theſe Matters, after what bad paſty but he told the the. Inhabitants; reading the Execution of their Threats againſt, (ach 
r, that Mr. Saugt was dt Liberty to do what he thcught beſt | as ſhould be found in Arms, had quitted their Arms and gane herne! 
ahe Service. of che Government, and nothing hindered him to'ſpike | The Gentlemen who bad gabe to the Rebel Camp tetufned, and 


e ennoh, if hetbought fit: And he was alſo told, that the Town- | brought their Anſwer,” requiring the City to receive their, Prince, as Prince 4 
8 ka would-ſhew: it. rt Cannon were, for that Purpoſe.” | Regent, and that nd Arms or Aivihunitioh hay! be ſuffered to -be.car- - 
Abet the ſame time the Adjutant of the Ly Regiment wanted to | ried off or concealed ; and depiandipg an Auſwer againſt” Two..o!Clock 
know: bet ſhould: be done with the Arms vader his Care; and was in the N "their Camp being then at Gray's Adi}, about ewa Mites 


Losch, that it was not thought proper the Provoſt ſhould give Orders there- diſtatit from the City. After recaiving this Anſwer,. the Gentlemartof 


ent g that the Council was afraid the City might ſuffer from the Cry- | the Council," with ſome other Citizens, continued together deſiberatin 

f the Rebels, and even that they themſelves might ſuffer from the |'what was to'be done, till 1% o Clock in the Morning,..many. af: rad 
2» fi ſuch: Orders were given; but, at the ſame time, that the | expecting Relief from the Dragoons, which Proavolt Drummond. and. Mr. 
diets-of::the new-levied Regiment, poſſeſt of thoſe Arms, ſhould be | Oreſet had deen ſent ſome time b fore to bring back, if poſſible, te their 


* 


ty 
u 


ivately acquainted to return them to the Caſtle; and by this means | A iſtance. ED RG LT ee, Sing o1 af wells 
A hole Atets -of. the City-Regiment were returned, except thoſe of | When the Clock ſtruck Two, and no Relief came it why propoſe 
abe' Men upon Guart.. oO 4 Cet ſend a ſecond Deputation, in order to gain a further Time, which was 


uta it was not practicable to get the Arms of the Traintd-Bands con- 'unatiimouſly agreed to; and Bailie Robert Baillie, Provoſt Coutts, with 


„ 7 


eyed td the Caſtle in this Manner. Theſe Arms were in poſleſſion of | two or three other Couneillors, were ſent off to beg a Delay till nine 
the; ſuhſtantial Burgeſſes and Houſholders of the Town, who vonſi- or ten o' Clock, by reaſon the Bur hers were all in Bed, and could not 
e as their own Property, having been bought with their own be conveened for ſcyeral Hours: At the ſame time they were author ed by 
Money when admitted Burgeſſes: And as moſt of them had not only the Provoſt to ſay, „That he would rather die than comply with the 
their Wives and Children, but the greateſt Part of their Subſtance within | **Condition of receiving their Prince as Regent of. Scotland,” nien 

the; Town they would not conſent to expoſe all that is dear to them eſſages were at the ſame time ſent to the principal Inhabitants and 
10 the Rage of an incenſed Enemy, for the ſake of n Oitizens, to come and meet with the Council, and concert What was 
ont o their! Hands, eſpecially as they were in themſelves of vety little Proper to be done; but few of Fa bad come when the Deputies re- 
Values being generally old Guns without Bayonets; bought at Half-4- | turned with an Anſwer much to the ſame Pur le with the former; and 
Crown: of - Shillings a- piece, more for Shew than Uſe, as they ſoon after Notice was brot ht, that a. Part of t e Rebel Army had ruſhed 
were never otherways.employed than at a Birth-Day Parade. in at the Netherbow' Port, and ' made. themſelves. Maſters of the City 


But, of little Value as they were; the Provoſt was deſirous, if | poſ- Guard, who had been fo harrafſ*d with the extraordinary Duty all' the 


ſible, they ſhould be ſaved out of the Hands of the Rebels; and as nei- preceding Week, tand by dein C but un Jer Arms for treo Das before al 
—— Council were able of themſelves to compel the Inhabitants | with the Dragoons, that they were hardly fit to do any Duty, tar leſs able 
to, fert with them, he thought of the only Expedient that could be | to oppoſe an aye Ae Rebels, who were numerous and _ enough to 
taken! in ſuch a Caſe, which was, to ſend a Meſſage to the Caftle to in- defeat f regular diſc Days deen 


— (— 


diſci fined Body of the King's Forces a few 
form Mr. Gueft: of the Situation of the Town, and the general Conſter- From the above þ arrative, Which is in every Particular ſtridtly agree- 
natian of the- Inhabitants, and to beg that he would ſend a Party down able to the Fact as it happened, it 2ppears in what, manner this City had 

tte up their Arms, as the Council was not at liberty 5 us, rders, | the Misfortune to fall into the Poſſeſſion of the Rebels, after all puſſible 
ok ſear-of the Conſequences with regard to the Town. This Meſlage | Care taken by the Provoſt, Magiſtrates and Council, to prevent it. Some 
was delivered to General Cue, but was not complied wit. | of them indeed were of Opinion, as well as many other of the wiſeſt and 
Ftom the Goldſmiths - Hall the Committee went to the Council-Houſe, | beſt- affected Citizens in the Town, that the Scheme of defending the _ 
and were alarmed with the Cry, that the Rebels had broke into the Town. | againſt an Attack, was in itſelf imprafticable, The old Walls are hard y 


rr . .. e . . RAS TS NOTION 


1 This: Was owing to the Fright of a Party of Dragoons, who guarded ſufficient to keep er ſriuggled Goods, but by no means able to endufe 
to weir Boggage at the Netherbow Port, and when the Port was opened to] any Siege or Attack: Beſides, there wete ſo many other obvious Ways 
2. let our the Ba | a great Crowd burſt in, which the Dragoons ima- the Town might be forced to ſurrender, by throwing, in Fire, burning 
| ——— and rode off as hard as they could, in great Terror, the Houſes which . to the Town in ſome Places where there is no 
5 withe Caſtle . | IW, cutting the Water-Pipes, which would ſtarve the, Town in a Day, 
* Upon this Alarm the Commandant put the Provoſt in mind of the | &c. that a great many well-affe ed Burgeſſes thought the beſt thing 
en Fhregtning ſent to the Town, that every Man who was found in Arms | could, be done for the Service of the Government, was 10 diſpoſe of rar 
te ſhould: be put to death; and aſked the Provoſt what the Trained-Bands | thing that could be of uſe to the Rebels, and leave the, Gates of the City 
| ? | ö 229 af Fs T 4 NYT 6, ot „benin 511k 4 619 5 
I Een Tr A K 
* Man alive could give, _— Circumſtances, was, they ſhould quit their | on po e = Te RAY Ade ne ee e 
Arms to i ing red. K | - Trove Xerted all the Vi e- | apable o 
. we 8 over, Mr, Greſet arrived with Accounts that Sir | to make it effeQtual, as appears from the Circumſtances 1 
he Cope had been ſeen off Dunbar, and, as the Wind was unfavourable He — his whole Lime in the publick Service, from Six o' Clock in 
on — ing them up the Frith, it was thought he would land that Night | the Morning to Twelve at Night, ſometimes til! Four next Morning, 
eds at HE and might ſoon come to their Relief. Upen which Bailie | going about viewing the publick Works, giving Orders, adviſing Expe- 
ub James Mensfield was immediately diſpatched to cal! back the Deputies, — aki. and 1 fp, Paßt he bel Haves . Bah at” laſt, 
ah | | | the Thii to the u 
; K ͤ Pe bes hn few 
old It being now again reſolved, upon this Proſpect of Relief, to put the | it to the laſt. Execution; and that, in general, the Inhabitants were fo 
aid Town in State of Defence, Mr. Greſet, and Mr. Lindſay Secretary at | terrified by the frightful Notion they had got of the Rebels, that he could 
% War, went up to the Caſtle along with Provoſt Coutts, and acquainted | find - e e ee „Ie. ere, _ =, _ the has not 
wa * | News of Sir John Cope's Arrival, and aſked | even from thoſe who had firſt taken Arms in its Defence, He ex d his 
10 — ok 3 bs — — — for the Defence win ern mn as 1 ie LA e Dan 775 2 Proſecutors 
nt. | Id deliver back the Arms that had been | can now declaim at Eaſe of the Keproach it would be to the City to be 
= wo — —— Gue os er wat" Tak he did not | ſnrrendered without Defence, after all the Preparations that 33 
the. think-it for his Majeſty's Service to — the Dragoons back to Edinburgh, | made, and the Aſſurances they had given his Majeſty to that Purpoſe; 
ine it bein more fit they ſnould join Sir John Cops (mall Army: That the and declared himſelf ready to mount the Walls with the ſmalleſt Number 
1 — the Council might put the Burghers Arms into the beſt | of Men that could ſupport him; But the Terror they were in from the 
1 Hands; and if, thereafter, the Lord Provoſt ſhould find a ' Diſpoſition | Cruelty of the Rebels, and the little Proſpect they had of making an effec- 
n, Ml in the Inhabitants to defend the Town, he might let him know: And | tual Defence, without farther Aſſiſtance than they had within the Tow a, 
a; WY :ddcd, rhatibe-would ſend down' a Meſſage to the Serjeant that was natl- | prevailed 3 his m e 28 Deſign abortive, which 
ins up the Cannon on the Walls, to ſtop him, ö he was willing to have proſecuted at the Hazard of his Life. 1 
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123 did not take a different Courſe, it is impoſnble. far any Man, ha d 

Whit the Misfortune to be placed in ſuch Circumſtances, let him * mM 

e Courſe he will, to avoid N. ment: And this is the mare applicable * 

dhe Pu to the preſent Caſe that, nere Luigi ils : 

| "RULE Southwards. his &. * or. our preſent happy Eſtabliſhment, far leſs. dons it alben a 2 

3 Töd, Which, without any Siege, could be laid in 49 any Enemy 4 "act chat can jofer it; nor is it alledged that any-of-thed 2 

E * by Ane Hh a few Hours, food be able to put a Stop to the Pro- cles charged in the Libe] happened ex gropp/ite, or er male oni, P 

| (gicfs of a, Rebellion, which was ſtrong enough to ſtand e pitched Bactle | natural. Freſumption .therefors lier for Innocence, ben) the, Fade ute in 

inf the whole Forces in this Part of the unſted Kingdom, and defeat | ſuch as can admit of that Conſtruction. In this Caſe the Preſumption ig * 

bein, 8 a Stretch of . too wild to be liſtened to even by the | confirmed from the whole Tenor- ef the Pannel's Conduct inchis paſt kis 

"V'I!gar, far Jeſs to be inhiſted on before any Court Life, as well as from his Situation jn the World. As he. ig/a:Geantle- ti 

It was however, the Misfortune of the Pannel, after all his Pains, Ea- man of a pretty conſiderable Praperty in this Country, and who deals in B. 

bout and Diligence, and the Hazards he was ready to undergo, to be | Trade. ro. a-vety large Extent, it cannot. be ſuppoſed be would ib te th 

"arracked by SulpicioHs, 4s if be had failed in his Duty. To this everal | ee Confuions ariſe ip bis Countcy, of the Laws to be pur co en th 

Ae Gaalez contributed, which freque rn mulk in every Leanc-offelt dun he 

- "Th extraordinary Emergents of this Kind, Zeal in ſome, and Fear in | deeply, by guining his Debitors, and hurting hie Iatereſt in many dif- T 

- *Sthers, never miſs, to Tet Various Paſhons .a-working: A third. Source | ferent Reſpedts z and therefore, unleſs he were ſuppoſed. to-bedeftiiute of on 

emed, not ſo dlameleſs as eicher of the other two. beg the Ac- | common Sep,  thers can Jie. a r 

"counts firſt came” of x Rebellion Kirin in the Northern Parts, the | any thing that ſhould tend to increaſe ſuch Diſorders, highly ische BW C 

'Fpiroacd of the annual Elections, and 5 e well a2.49 his Countey. -— 1 v.12), 9nn7 ky, aran'g ſec 
"what chiefly employed the Thoughts" of the Inhabitants of this Town. | And, '3ti0, It was in general obſerved, That, in the preſent Oste, 

The" anger. then was. diſtant, and it was hoped would approach no the Pannel had not the ſole Direction of any one of the Articles rafetied 2 


"nearer: But it was à good Oppor unity for ſuch as looked with an | to in the Libel: That, as Lord Provoſt of this City, the wan oniy abe 
"envious. Eye upon the preſent Ma 8 he having, been too long in | Head of à numerous Body of Magiſtrates and 'Town-Council, -ahd 
a SAVIQUS. Soft BEE RE | he People, to undermine them, by | behoved to act by their Direction. That, by his Majeſty's Signu-Ma- 
working upon the Fears and Credulity &f others. Surmiſes and Jea- ̃ the DireRtion of the Ciry-Regiment vas alſo xpreſly given: - 

Working. v ead when People are under Terror : And, by pro- Lord Provoſt, Magiſtrates and Town-Council of Edinburgh; that accord 
"poling cantrary Schemes, they had a.good Chance, either to bring the | ingly the Town-Council did forthwith! take the Direction into their 
ie into Diſrepute with the People, if they oppoſed them; or to | Hands; and named a Committee, which was to meet twice a- Dag. to 

ad th 


"Joad them with the Blame, if, when they yielded, the Execution of them | conſider and order what was proper to be done far the Safety of the City 
Would, as in all Probability it would, in * Event, prove impracticable. | and Support of the Government ; and though the Provoſt was named 
A By ſuch Attempts of the intereſted and deſigning, it can hardly fail | Colonel of the Regiment, yet, by bis Nomination, he Was limited to ? 
that many of the honeſt and well-meaning will, be led away, when their | conduct and direct them in ſuch Manner as the Council ſhould think proper, giv 
Fears an Jealouſies are ſo ſtrongly raiſed, as to get the better of their That the Pannel did accordingly act in every Particular by the-Dirgc- ed 
Reaſon: And this was much increaſed by Reports artificially ſpread with | tion and Concurrence of the Council, and the Committee by them the 
"the lame View thro! the News-Papers in different Parts of the Kingdom, | named; that no Inſtance can be given where he oppoſed- their-Refo- ord 
of Facts now notoriouſly known to be falſe, but which were eaſy to gain lutlons and Orders, or followed his own Will or Judgment in Opp the 
lief at a Time when Men's Minds were in a Ferment, jealous of the | ſition to theirs; and in ſuch Circumſtances it ſeems impoſſible to afliin a too 
'Condudt of one another, and. ready to catch at every temofeſt Suſpicion. | Reaſoh why a Charge of Guilt ſhould be fixed upon the. Panel, when hay 
©. Under. theſe undeſeryedly unlucky Circumſtances, the Pannel, con- | the Council, by whofe Direction he acted, are admitted; to! be inngcodt, ] 
ſeious of his Innocence, ſet OE to attend his Duty in Par lia- | and to have all along behaved dutifully to his Majeſty and his -G6vern- tru 
ment; and, as foon as he came there, wrote to one of his Majeſty's 1 a | 3 be ; 
principal Secretaries. of State to acquaint him of his Arrival, and that, And, more particularly, with reſpect to the ſeveral Articles of the pea 
38. he underſtood many, ſcandalous Reports had been ſpread to his Diſad- | Libel, it was infiſted, That, neither ſeparately nor jointly, ean they leer 
"vantage, he was ready to wait on his Lordſhip, or any of his Majeſty's amount to the Charge of a Crime againſt the Panne. 7 the 
3 * KY to give them Satisfaction with reſpect to his Conduct. The firſt Article begins with ſetting forth, & That he did nothing of cou 
Iwo Days after, be was taken into Cuſtody, at his own Houſe, and | his own Accord towards providing for Defence of the City.“ Nut it is non 
carried to a Meſſenger's Houſe, where he remained for ſome Time: After | evident this, if true, could be no Point of Dittay, Had the Faunel and 
"that he underwent an Examination before the Cabinet Council, which | been of Opinion that it was not expedient for the Service of the Govezo- Reb 
tea for ſeveral Hours, in which he gave full and particular Anſwers to | ment to attempt a Defence of the City, which was the Opinion of many 1 
ery 6 veſtion that was aſked him, and ſtrictly agreeable to the true State well- affected Councillors and Citizens ; or if he had been of the congrary wit] 
of the Fact as above ſet forth ; dut the malicious Reports of his Enemies | Opinion, but — thing he could ſuggeſt for its Defence ſhould happen per 
bad gained ſo much Ground, that he was after this ſent tg the Tower, | to be propoſed by ſome other Member of the Council or Committee 7 in Sur! 
way kept a cloſe Priſoner for three. Months, Thereafter, as the Credit | either of theſe Caſes the Propoſition here alledged might have been ttue, Gro 
of thels Flanders, ſupported by no Evidence, began to abate, his Con- | and yet the Pannel intirely blameleſs. At the ſame time, that nothing cont 
fnement was relaxed; but {till. continued till the 8 of January 1747, | can be more contrary to Truth, evidently appears from Numbers of ſtrer 
hen he was admitted to Bail before one of his Majeſty's Principal Secre- | Inſtances in the above Narrative, where the Pannel, of his own Mo- vern 
ta ies of State, upon a Recognizance. to the Extent of fifteen thouſand | tion and Accord, ſuggeſted and executed many Expedients of great Im- this 
. ds Sterling, to appear before his EE An of Juſticiary at | portance, towards providing effectually for the Safety of the Town. of tl 
Edinburgh, at the firſt Sitting of the ſai Court after the 20th Day of [.. And as to the ſecond Branch of this Article, ©. That the Pannel ſtitred Judi 
March then next. ITY SY ay 45 | © affected Doubts concerning the Legality of the Propoſition far raiſing with 
„Buriag his long Confinement he made many Arise $xprcfing | © the City-Regiment,” which Doubts the Pyrſuer, in his Information, perti 
_ his Willingneſs to meet his Trr:al i and, as ſoon..as he was liberated and | endeavours to remove, by obſerving, © That the AR 1661, upon which ele 
came down to Scotland, he applied to the High Court of uſticiary at + they were founded, is repealed by the Act ne Anne, which provides, Sery 
. their firſt Meeting after the 20th of March; and now, at:the.Diffance of | © "That nothing thereafter ſhall be High "Treaſon in Scotland, bur what of a 
above a Year and, a Half from his firſt Confinement, he, bas. been at laſt © is ſuch by the Law of England” e late 
ſexted with a Libel at the Inſtance of his Majeſty's Advocate; and, upon It is anſwered, That the Doubt upon this Point is not ſingly faiinded V 


Counſel on both Sides were heard before the Court | upon the Statuts 1661, but upon the Common Law, by which the — 
1 | 


the 12th inſtant, 
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wrong Side of the 


- pernicious one. 


g's undoubted Prerogatives, and the incroaching | 
Statutes 1 to the 

which'fordids any Perſon 

F Degree, to raiſe Men in 


ad 


= * 
ET 


ts den no ſuch Exception was ihtended to be implied, either 
PIP or the after Laws made in the Reign of Charles II; for 
Diſturbances which happened in thoſe Times, and which theſe Laws 
Se intended to prevent, were frequently occaſioned by raifing Men 
175 we nn 7 ‚ DF HROPENE 
Bot it is unnecefary for the Pannel to enlarge on this ment. 
| * Doubt, in e. to be conſtructed T6 Crime, for which, ; 
it js believed, no Precedent can be alledged, the Punnel muſt be fully 
«tified in this Caſe, by the Authority already mentioned, of the ho- 
unde Judges and his Majeſty's Counſel, learned in the Law, who 
reed Tn Opmion, that the Tevying this Regiment without his Majeſty's 


expreſs Warrant would be illegal. 


boy, bly it is till as extraordinary, that it ſhould be made a Point of Dittay 
In the ſecbnd Article, That Objections were made to the Legality of the 
Aﬀociation of the Volunteers: They were aſſociated in Arms for the 
ceiſe fame Purpoles'for which the Regiment was to be raiſed, viz. for 
ee; of the City and Support of the Government: And the 
Coutiſe!" for the Pannel muſt confeis, they cannot obſerve any ſolid Diſ- 
4inAion that ſhould make the one legal when the other is illegal and 
Plameable: And therefore it is ſomewhat ſurpriſing it ſhould be laid as a 
Crime againſt the Pannel, that he did not at firit View diſcover ſuch 
DiſfinBioa, eſpecially a he acquieſced inſtantly in the Opinion he got 
upon that 
Suthorize the Volunteers to go on in their Aſſociation. 
This ſhews that the Pannel had no Reluctancy or Averſion to this 
Meaſure, as the Libel would ſuppoſe. He took the very firſt Opportu- 
nity to inform himſelf of the Legality of it, and chearfully followed the 
Information he got. Had he demurred a little more, upon a Diſtinction 
ho means obvious, he could not have been liable to Blame, far lefs 
tb /Puniſhment. And it is unneceſſary to enlarge upon the reſt of this 
Article, which the Purſuer, in his Iodbetuatten, does not inſiſt upon, as 
indeed it is apparently too trifling to enter into a criminal Libel. | 
As to the third Article, concerning the Repair of the City-Walls, it 
has already appeared, from the Record of the Council, that the Direc- 
tion of theſe Repairs was intruſted to a Committee under Bailie Robert 
Billie ; that they were often enjoined, from Time to Time, to carry on 
the Works with the utmoſt Diſpatch ; that the Provoſt frequently viſtted 
the Works; and, whenever it appeared there was any Want of Workmen, 
be always granted new Warrants to impreſs them. 'TheDNitch at /Yallace's 
Tower, which Mr. Mac Laurin complains, that, after being carried 
on right for ſome time, was, by Miſtake or bad Advice, caſt on the 
ke, was owing to a Direction given by Bailie 
Gavin Hamilton, who altered the Orders given by Mr. Baillie the Over- 
ſeer, and, by Miſtake, cauſed caſt the Ditch upon the wrong Side of the 
Dyke: And the other Delay he complains, in not beginning the Com- 
munication he propoſed betwixt the Wall of the Town and the high 
Houſe without the Potter-Row Port, in due time, was owing to an Ob- 
2 made to the Propoſal, that ſuch Communication might very pro- 
ably afford an Opportunity to the Rebels to enter the Town ; upon 


which Mr. Mac Laurin himielf, at that time, agreed it was fit to drop | 


it. And as to all the other Works, even by Mr. Mac Laurin's Account, 
which the Purſuer refers to in his Information, it appears they were car- 
ried on in due Time; for he admits they were almoſt finiſhed on Monday 
Aſternoon, when they were told of the Meeting of the Inhabitants in the 
New Church. X 

And as to the Complaint of the Neglect in providing Gunners, and 
giving Orders to load the Cannon, che Dore have already been inform- 


ed of the Pannel's Diligence, in conveening Men to aſſiſt at ge 


them on the Walls, and ſending every where to provide Gunners, an 


ordering Matches in due Time to light them. They were loaded when 


the Rebels were at ſix Miles Diſtance ſrom the Town, which was rather 
too early, as it is well known that Cannon do not ſerve ſo well after they 
have been long loaded. 

But then, what Relevancy is there in all this, ſuppoſing the Facts 
true as laid in the Libel? Is it poſſible to plead that the Provoſt ſhould 
be anſwerable for the Execution of Works, which, by the Council, ap- 
pear to have been committed to another Committee under a proper Over- 
leer ? Or will it be laid as a Charge againſt him, that he did not think 
the Sailors proper Perſons to be employed as Gunners, if other Gunners 


could be had elſewhere ? Or that he did not give Orders to load the Can- | 
non on Sunday Morning, when it is allowed they were loaded that Evening, | 


and too ſoon for any Uſe that could poſſibly be made of them againſt the 
Rebels ? 

The falutary Propoſition which the fourth Article charges the Provoſt 
with rejecting, will appear to every one, who coolly conſiders it, a moſt 
To make Diſtinctions among the Inhabitants, from 
Surmiſes their Enemies might throw out againſt them without any 


Ground, when their Minds are heated and divided into Factions, might 


contribute to ſet them by the Ears together, but never to unite or 
ſtrengthen their Hands in the Defence of the City, or Service of the Go- 
vernment. The Purſuer's Information ſays, that the Anſwer given to 
this Propoſal was, that the Town's Arms ſhould be put into the Hands 


of the mg/! ſubſtantial Burghers. This Anſwer, if given, was ſolid and 


judicious : Men of Subſtance and Property are the fitteſt to be intruſted 


- With the Defence of the Laws, on which the Preſervation of their Pro- 


perties depends : And it is truly ſurpriſing that the Libel, upon this Ar- 

ticle, ſhould prefer to this a Scheme of arming a Number of Tradeſmen's 

Servants, who were to be allured to come into this Service by the Bait 

of a Guinea to be given to each of them; which is ſtated as another ſa- 

_y Propoſal offered to the Provoſt at this Time. Such Propoſals 
OL, IX. | 
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virit, and, without the Delay of a Moment, proceeded 4 
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Pannel, can be ſaid to be criminal in ſuch a Caſe, 


could only proceed from wrong headed or finiſter Views. Had the Provaſt 
intruſted the City= Arms to ſuch low 8 whoſe Principles vould not 
be known, and denied them to the moſt ef wal way whoſe In- 
tereſt was principally concerned in Defence of the Town, he might 
juſtly" have deen charged with the Blame of the Conſequences: And 
therefore it is hardly neceſſary to obſerve, that, were there any Colour of 
Relevancy in this Article, it could not affect the Pannel, as it is not 
pretended that the Propoſers ever laid it before the Council, who. were 
the proper Judges ; and their not doing ſo is real Evidence that they 
were ſatisfied of the Unfitneſs of the Scheme, from the QbjeQions that 
obviouſly occurred againſt it. ene 
Ide fifth Article charges the Pannel with a cold Reception given to 
Sir Robert Dickſon, and a Propoſal made to him, that his Volunteers ſhould 
inliſt in the Edinburgh Regiment. The firſt is a very extraordinary Ar- 
ticle in a criminal Libel, and the Pannel believes will be found not to 
be true. The other ſhews, the great Anxiety of the Purſuer to find aue 
with the Pannel, let him hold what Conduct he will. Had he neglected 
theſe Volunteers, and refuſed them Meat or Pay, he might juſtly have 
been found liable to Blame; but that cannot be ſaid: He took care to 
provide them with Victuals as ſoon as they arrived; and the Handl. 
taken to charge him is, that he alſo offered them Pay. It is not ſaid hat 
he inſiſted any ſhould inliſt that did not incline, or that he refuſed. to 
accept the Services of ſuch as were diſpoſed to aſſiſt the Town without 
_ But, that Pay ſhould at all be propoſed to theſe Volunteers, or in- 
liſting in the City Regiment, though it was raiſed for the very ſame Pur- 
poſe they profeſſed to come for, viz. the Defence of the City, and were 
to de diſmiſſed as ſoon as that End was attained ;* this is the Charge: 
And it.is ſubmitted, whether there was the leaſt Colour to make this an 
Article in a criminal Accuſatipn. 55 $9 
The Fact as to Andrew Alves's Meſſage has been already explained. 

| The receiving it could be no Crime in the Pannel: He. could not avoie 
it, unleſs he had ſhut his Ears before he knew what Mr. Alves was to 84 
him; and the Meaſure he took upon it was in conſequence of the Advice 
of Gentlemen of the Council, Who thought it the moſt prudent Way to 
take no Notice of any thing that might diſpirit the Inhabitants at that 
Juncture. The Ground of the Accuſation is, That he did not imma- 
diately commit Mr, Alves : And if he had immediately committed him, 
which was the likelieſt Way to ſpread the Meſſage through the Towo, 
he might with better Reaſon have been accuſed, that he had done it of 
| purpoſe to intimidate the Inhabitants : So this Article, like moſt others 
m this Libel, turns ſtronger when it is inverted. If ſuch Accuſations 
are allowed againſt a Magiſtrate, he is in a bad Situation: For act he 
muſt ; and whether he take the one Courſe or the other, he is ſure to be 

brought to the Bar as a Criminal, | Bf 
The ſeventh and eighth Articles charge the Pannel with receiving Aa 
Petition from the Inhabitants, keeping a Meeting with them, and hear- 
ing a Letter read from the Pretender's Son. The receiving the Petition 


- 


was unavoidable, unleſs he had ſhut himſelf up in a Cloſet, and then 


he might have been juſtly blamed for keeping out of the Way in Time 
of public Danger. As little could the calling of- a Meeting of the Inha- 


bitants, at ſuch a Juncture, have been faulty or blameable: But it has 


been already obſerved, he called no Meeting ; but the Inhabitants, under 
Terror of the N ee Danger, preſſed in upon him wherever he 
went, and would have their Complaints and Remonſtrances heard, and 
the Pretender's Son's Letter read, after the Pannel had oppoſed it, and left 
their Company to avoid hearing it. : FE) 
The Part the Provoſt acted at this Meeting, and the Pains he took to 
animate the Inhabitants to concur in Defence of the City, has been al- 
ready ſtated, and, as it is notoriouſly known, muſt juſtify him in the Eyes 
of all Mankind againſt the Aſperſions now endeavoured to be thrown 
upon him : But then, taking the Articles as ſtated in the Libel, there is 
no ſort of "way in them; neither the holding a Meeting of the In- 
habitants, nor the ſuffering a Letter to be read from the Rebels, nor the 
ſending a Deputation to them, were they ſuppoſed the Acts of this 


| When Rebels are at 
the Gates, and have the Lives and Properties of the Inhabitants in their 


Power, the great Law of Neceſſity, which, in the Nature of Things 
muſt make an Exception from every human Law, legitimates any Ind r- 
courſe that is neceſſary to ſave the Inhabitants from the threatened De- 
ſtruction. | 

It is unneceſſary to enlarge upon this Argument; it is evident, not 
only from the Reaſon of the Thing, but the Hiſtories of all Countries 
in which Rebellions have ever been raiſed : It was never before pretended 
to be a Crime in the wk of any Country to treat with Rebels when 
their Lives were in their Power, The Laws forbidding Intercourſe with 
Rebels, can, from the Nature of the Thing, apply only to voluntary 
Intercourſe, and not to ſuch as is forced by invincible eceſſity, when 
Subjects are deprived of the Protection of the Government, and not able 
to defend themlelves againſt a ſuperior lawleſs Force, Nay, in this very 
Rebellion, has it ever been conſidered as a Crime, in Gentlemen who 
were even in the immediate Service of his Majeſty, to treat with Rebels 
or enter into Paroles or Engagements with them, when their Lives Were 
in their Power? Has it been {joe criminal in Governors of Forts, which 


| were built and intended for bearing Sieges, as the Town of Edinburgh 


never was, to enter into Capitulations with Rebels when they found it 
neceſlary? Was the Mayor of Carliſle tried as a Criminal for entering 
into an expreſs Capitulation with the Rebels, to ſurrender a City that is 
properly fortified, and might be preſumed to make a good Defence, or 
for making an expreſs Agreement to deliver up the Arms and Ammuni- 
tion? Or was he tried for going, after the Surrender, as Mayor of the 
City, with the Sword and Mace before him, to attend the Proclamation of 
the Pretender? The Intercourſe this Mayor had with the Rebels was evi- 
dently of a much deeper Nature than any that is pretended to have been 
had by the Provoſt of Edinburgh : But yet ſo extenſive has been the In- 
fluence of the Miſrepreſentatiogs of his Enemies, that he has for a Year 
and a Half ſuffered, and is now brought to Trial as a Criminal, white 
the other paſſes without Blame, : 

The other Circumſtance charged in this Article, with reſpect to the 


Pannel's refuſing to order the Dragoons to come into Town, has been fully 
5 H | explained 
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bad been told the Night before, 
Tee wo i piety "hue ca 


xplaintd:in ſtating the Fact, and it would be improper” to- trouble! the 
due wien Rs it; He was deſifous of the Affiftance of the Dragoons, 
had figned an Application for them alongſt with the Lord Advocate, had 
duft in Proviſions' to Town for ſuſtaining their Horſes: He told the 
very” Jeſſenger referred to in this Article, that the Dragoons would be 
made extremely welcome, and that all the Force he had would be ready 
to zig with them- in Defence of the Town: He ordered the Conſtables 


to mount the Walls, to obſerve their Approach; that the Gates might be 


korth with opened th admit them. And, after all this, will it be charged 
955 Erime vpeh him; that he ſcrupled to bgn an Order to Troops, over 
w ic he had no Power, ſingly by himſelf, which, after what had paſt, 


, * 1 


* 


1 for the Conſequences that might attend this Meaſure; and when h 
Gentlemen of - undoubted Skill an 


15 be Dragoons, and oblige them to ſurrender Prifoners to the Rebels? 
Great Reaſon has the Pannel te be thankful that he did not fall into the 
Snare. the Purſuer here complains of him for avoiding,” which might have 
turned out mueh heavier than all the Articles muſtered together in this 
Lidel, and fix times as many more. Had the Dragoons been brought in 


* 


from the Provoſt or Council. 


rs Order, and taken Priſoners, as the Gentſemen of the Military 
retold; there would have been another Kind of Colour to argue, thi 

5 any Thing that has been yet ſuggeſted, that the Pannel had given 
Occaſion to the unlueky Defeat at Preſlan, by ſhutting up the Dragoons, 


and depriving the other Troops of their Aſſiſtance, by which they might | 


have been enabled to get the better of the Rebels. 
Unhappy then muſt be | 
judged after this Meaſure, It is doubtful and difficult what Courſe ought 
tobe taken. People of Skill are divided upon it. If the Magiſtrate take 
either one or the other Side, by this Way of proceeding his Fate muſt de- 
zend upon the Surceſs: Nay, if he ſhall be yet more cautious, and decline 
tocdetetrmine either, but leave it to others of more Skill and Judgment in 
theſe Matters, as the Pannel did in the preſent Caſe, ready to acquieſce 
and cbncur in Whatever they ſhould determine, yet it ſeems he cannot 
avoid to be held as a Criminal: He had before given his Conſent to the 
bringing in thoſe Dragoons, and was at all Times ready to admit them, 
if it was thought proper to bring them; and yet he muſt be accuſed, be- 
cauſe he did not fign an Order, ſubjecting himſelf to the Conſequences of 
4 Meaſure which was judged, by People of the beſt Skill, to be dangerous 
AIMEE +567 ot 2g IDE gi F 


Tue nth. Article of this criminal Libel, charging the Pannel with ne- 


glecting to give Orders to the Volunteers, when they had been long ſtand- 
ing under Arms, has been already explained in point of Fact: That, with- 
out applying for Orders, they thought fit to determine themſelves to give 
| Arms, arid throw up the Service; which is a full Evidence of 
E 


u 
their Judgment, that the Defence of the City was an impracticable Mea- 


ſure; and an Evidence of ſo much the greater Weight, as neither their 


Zeal in the 8 nor their Courage in going through with it, had 
it been found practicabſe, can at all be called in queſtion. 

But, next; as to the Relevaney, were the Fact ſuppoſed to be true, the 
Anſwer is too plain almoſt to be ſtated. The Volunteers, and not the 
Pannel, were to blame, in that they either took or executed ſuch Reſolu- 
tion without Orders from the Council. 
for Orders, as the Libel alledges, it was no Wonder, in the Situation 
Things then were, that they did not get an immediate Return. The Lords 
have obſerved in what Situation the Provoſt and Council were at that 
Time, ſurrounded by the Inhabitants, 'who were alarmed with terrible 


Accounts of the Rebels, and frightful Threatenings of which they dreaded 


the immediate Execution; the Provoſt endeavouring to animate and ſtir 
them up to the Defence of the Town, by all the Arguments he could uſe; 
the Inhabitants declining to hearken to any Defence; and new Accounts 


coming every Moment, which made it uncertain what Reſolution to take. 


In ſuch Circumſtances it ought to have been no Surprize to the Volun- 
teers, if they had been kept waiting Orders for a conſiderable Time; it 
was their Duty to have continued at their Alarm-Poſts, till Orders were 
ſent. And it cannot be laid as a Load upon the Provoſt or Council, that 
the Volunteers thought fit to take a contrary Courſe, and give up their 
Arms, without waiting the Reſolutions of the Council. 
The tenth Article conſiſts of three Branches. The ff is, The Refuſal 
of Orders to ſpike up the Cannon. As to which the Fact has been al- 
ready fully ſtated, and it is obvious there is no Relevancy in it, when it 
was equally eaſy for the General to cauſe nail them without _ Orders 
And it is not pretended that any Perſon he 
ſent was oppoſed in the Execution of it, but, on the contrary, the Town- 
Officers were ordered to ſitw them where the Cannon were, and the Ser- 
jeant had actually begun to nail them, until he was ſtopt by a Meſſage 
trom the General, after he had got the Account bf Sir Fobn Cope's Ar- 


rival, as has been already obſerved. 


The ſecond is, The Orders alledged to have been given to Captain 
« Dalztel to keep Guard on the 16th September, with One- third of the 
City-Guard, the uſual Complement in peaceable Times.“ But neither 
is there any Relevancy in this, when your Lordſhips conſider the Circum- 
ſtances at the Time, as confeſſed on both Sides. The Volunteers had 
given up their Arms to the Cattle, fo had the Men who had been levied 
in the City-Regiment. No Proſpect of Defence of the Town, unleſs 
ſome Aſſiſtance thould come from without. In fuch Circumſtances, it is 
a very odd Complaint, why was not this whole Company of 126 Men 
kept on Foot ty fight the Army of the Rebels, which conſiſted of ſome 
Thouſands? It is plain the whole or a third was all the ſame in fuch a 
Situation: And therefore it is unneceſſary to add, that the Guard had been 
to fatigued with the fevere Duty they had undergone for ſome Days be- 
fore, that the whole of them could not have been able to do Duty that 
Night, whatever Orders they had received. | | 
Phe laſt Branch of this Article is, © That the Pannel gave Orders to 
© the Trained-Bunds, who had been upog Guard at the ſeveral Gates of 
© the City, to quit their Polts, and difpoſe of their Arms in fuch Places 


0 


be the Situation of every Magiſtrate, if he is to be 


If they had applied to the Pannel 


L 


| 
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could: take in no other Eight, but as intended to make him anſwer- 5 a | er f 
to fall into their Haofes an Order, under Pain of military Execution, Toute 
| rould 

me 


nſequence would probably be to ſhut. 


made, as theſe Matters have been ſo much the Subject of Converfatipn for 
his 


Article is to ambiguo 


with che Nature of all criminal Procedure, which fequires th; 
be laid clear and bambigudus, ſo as the Pannel may know every Circum- 


of Places Where Arms would be'expoſet'to fall into the 


1 


eee Rebel Ten 


lat the Libel 
ta | to excul 
pate himſelf, or elide it by n contraty Proof. |” oY 7 Sort 
But, 2%, It is not conceivable whit, the Libel can earns By Thcaki 7 
Places where 'Arms 0 fal ' Hands of the Rede 
when they ſhould become Maſters of the City, It is evident, in that Caſs! 
in whatever Place of the City Arms were laid. they mult be Alike 112612 


- 


ſance'of the'FaRt he is called; to anſwer, and be prepared either 


in a few Hours bring in all the Arms that were in arty Town they be 
Maſters of, in'whofe-ever Poſſeſſibn they were: And therefore the Lidel. 
as to this Article, is not ſo coniceived as to receive any diſtinct B eating; 
ot te nr eee 
The even Article ſets forth, That it was propoſed and urged in 
Council, that the whole City-Arms ſhould be fs and ſecured with. 
in the Caſtle of Edinburgh, in order td prevent, their falling into the 
Hands of the Rebels; but the Pannel refuſed or declined sch give" ary 
* Order for that Purpoſe; neither in Fact were the City-Arms ſo !6 ed 
and ſecured, but were ſeized by the Rebels upot their entering the Sh 
the Day following.“ , ( ep ASL 
But this Propoſal, ſaid to have been made in Council with refpe&to the 


almoſt two Years paſt; nor can the Pannel recal any ſuch Propofal to his 
Remembrance. AT os e Bu MI in SEAbeLY, 
he true State of the Fact, with reſpe& tothe Burghers Arms, has been 
already laid before the Court: That the Provoſt 900 all that wWwas in his 
Power to keep thoſe Arms, though of very little Value, out of the Hande 
of the Rebels: That he ſent a Meſſage to the Generals in the Caftle; to 
ſend a Party to take them out of the Hands of the Inhabitants, as the Coun- 
eil could not, for the Reaſons already mentioned, compel them to deliver 
them up to the Caſtle: And it will alſo be proved, if any Proof is to be 
brought in this Caſe, that when the Provoſt was giving Directions to the 
Trained-Bands, he told them, that if the Rebels approached to the Place, 
he hoped they would do their Duty, and behave like Men in Defence of 
the City; and if the Rebels ſhould prevail, he expected that, at any Rate, 
they would take care to ſecrete their Arms, that they might not fall into 
their Hands, 8 JJ Bn”: ap Le a 
But, abſtracting from theſe Facts, the Pannel is adviſed, that there is 
no Relevancy in this!Article of the Libel : For, fir/t, It is hid, That the 
Propoſal was made in the Town-Council, and it is not alledged, of pre- 
tended, that the Council approved of the Propoſal, or authorized the Pan- 
nel to grant the Order; and, if they did not, it was the Council, and 
not the Pannel, who deelined to concur in this Meaſure; eſpecially as the 
Pannel had truly no Right to diſpoſe of the Arms, or to ſend Fe off 
without the Liberties of the Town, without Authority of the Council. 
It is' a very new Ground of Accuſation againſt the Preſes of a Meeting, 
that, when a Propoſal was made to the Meeting, and either rejected, or 
not approved of by them, he was guilty of a Crime, becauſe he did hot 
over-rule the Reſolutions of the Meeting, of which he was but ane Mem- 
ber, and act beyond or contrary to he” Bistihus they thought fir to give 
him in a Matter over which he had no Power to controul them: It is be- 
lieved it will be difficult to find any Inſtance, where an. Omiſhon of this 
Nature has been made the Foundation of a criminal Charge. 
But, in the next place, when the Circumſtances of the Caſe ate conſi- 
dered, which are notorious to all the World, and confirmed by the Pro- 
duction made by the Purſuer in this Caſe, every Mortal muſt ſee why the 
Council could not grant or authorize ſuch Order as is here mentioned, 
had it at that Time been ſuggeſted or propoſed. Repeated Threatenings 
had been ſent from the Rebels to the Town, by Writings which the Pur- 
ſuer has produced, and given out with the Libel ; a like threatening ver- 
bal Meſſage was ſent by Mr. Alves, all tending to the ſame Import, That, 
if the Town ſhould ſend off the Arms or Ammunition in their Poſſeſſion, 
they ſhould be treated in the ſevereſt Manner, and ſuffer all kind of mili- 
tary Execution. The Inhabitants had no Means to defend themſelves 
from the Execution of theſe Threats: And was it to be expected, that, 
when the Rebels were at the Gates, and the Dagger in Effe& at their 
Throats, ary would expoſe themſelves to it for the fake of preſerving Arms 
of whatever Conſequence, much leſs ſo infignificant as theſe Burgher- 
Arms are known to have been in this Caſe ? hs 
It is eaſy for People at Eaſe and in Security to talk of ſuch Diſtreſſes 
without much Concern ; but let them put themſelves in the Caſe of thoſe 
they are to judge of, and then ſay, whether it is agreeable to the Nature of 
Mankind, to expoſe themſelves, and all that is near and dear to them in 
the World, to ſuch Sufferings, upon any Conſideration whatſoever ; whe- 
ther it is to be expected of them, and whether they ought to be puniſhed 
for not having done it. | ag 
We are not now to judge of the Terror of the Rebels from what, they 
afterwards did, but from the Impreſſions People were then under of the 
Diſtreſſes they might ſuffer from them: It is well known never Enemy 
was received with greater Dread, or painted out in ſtronger Colours of Cru- 
elty and Barbarity: From the News-Papers, from the Pulpits, from all 
the beſt Accounts, nothing was to be expected from them but what ws 
fierce, ſavage, and inhuman. Theſe Things had their good Effects, and 
perhaps were ſometimes a little exaggerated from well-meaning Motives: 
T hey rended to create in Men's M nds a great Abhorrence to the Rebels 
and their Cauie; but then, at the ſame time, they raiſed an immenſe Ter- 
ror, ſuch as ſtruck every City in the Nation, to which they approached, 
with the utmoſt Panick and Confternation. ne 
The black Friday is not yet out of Remembrance, and the 
Impreſſion the Approach of the Rebels then made, when they 
were removed from the greateſt City in the Iſland,” at the "Diſtance 
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of wore Days March, than they were of Hours, or Quarters. from | ſent to forbid the nailing; of the, Cannon, or becauſe they; didi not ſend a # 
| Tons at. the Period nom in Queſtion, - Let it he-ſuppoſed, that Party. to ſeize che Rug rs Arms nay; by") = ore Kc ne 45 Y 
the| Rebel Army had, been | marching. down from Fighgate- Hill. or: It is believed. the whole Nation wauid have. been amazed, at ſuch a Pron 4 
been at #} OI, and had ſent in ſuch; threatening Me(- | ſecution.. And yet, with great Submiſſion, there is a Difference, ber " 
Fete the Lord Mayor ; if he had no Army at Hand to deſend the City, twixt that and the preſent Caſe : The Generals run no Riſque by ſending oY 
and had found no. Diſpoſition in the Inhabitants; to defend. it, would he Parties to execute any thing of that Nature within the Town, as, little 4 
haye,adventured to deſpiſe the Threatening, or to ſend up the Citizens did their Parties, or the Garriſon under their Charge: But the Danger = 
Arms to the Tower, by which their Lives and Properties muſt b#expoſed: to the Inhabitants, who were committed to the Care of the Magiſtrates, 1 
the lawleſs Fury. and Barbarity of the Rebels ? Or would he have been | was but too apparent, as well as too imminent, to be deſpiſed by any Sett of MH 
| yt to the Bar . as. a Criminal, becauſe he had been careful of the Men, who were as deſtitute of Defence and Relief as they wete at that Lime. 9 
Jod of the Inhabitants, (an Expreſſion that is laid 127 — Pannel in And the Pannel will be forgiven to ſay, that, if the whole Series of his = 
the preiany CAE and becauſe he had not expoſed their Subſtance to Plun- Conduct, from the Beginning to the End of theſe. Tranſattigns, mall be E 
ter, and themſelves and their Families to Maſſacre? i | conſidered, there will appear. as little Reaſon to ſuſpect Rim of any bad 1 
l Tbe Diſproportion is indeed great betwixt the Inſtance put, and that | Intention in this Caſe, as any other Subject within the Kingdom. The 7 
hich is the Subject of the preſent Queſtion; but both mult be governed | Court has already obſerved, that the Pannel, of his own Accord, ordered 9 
NA rr 06 es. Every Man's Life and his All is equally dear to | all the Ammunitian that was in the Town's Magazine to be carried to 2 
* him; and it does not depend upon the Greatneſs or Smallneſs of a City, | the Caſtle ſome; Days before the Rebels approached, and that he cauſed 9 
it þ orga it is lawful for the Governors'to expoſe it to the Hazard of being | execute:this Order ſo punctually, that it was neceſſary afterwards to 1 
58 c oyed, but upon the Circumitznces/it is under at the Time, and the | ſend to the Caſtle for what was wanted for the Service of the Foy, V4 
vi Proſpect of Relief from the impending Danger, of which there was none It has alſo appeared how averſe he was to bring Arms down from 4 
ö in the prefent r . | is fte Caſtle, when the Rebels were on their Approach to the City, unleſs 3 
4 And, with, great Submiſſion, where is the Foundation of the Doctrine | he had the higheſt Probability that they were to be uſed in a proper Man- 1 
now. pled for the Purſuer, in the Law, or in the Cuſtom of any known | ner; and that accordingly he refuſed the Offer made by the Secretary, at Jy 
Y Country in the World? When was it heard of, that, upon a Town or a | War, on the Part of the General, to ſend back the Arms which had vl 
1 ort being obliged to furrender, whether to Enemies or to Rebels, the | been returned by the Volunteers aud City Regiments, for this Reaſon, 4 
5 arriſon or the Inhabitants were bound to expoſe themſelves to the ut- That he did not ſee a good Diſpoſition in the Inhabitants. at the Time, to E 
af Reſentment of the Enemy, for the ſake of keeping the ir Arms out of | defend the City; and therefore was afraid the Arms, if ſent, might, poſ- fl 
0 Se Has it at any Time been brought as a- Charge againſt the | ſibly tall into the Rebels Hands. How unjuſt then would it be, after 2 
4 overnor of a Place, that he gave up the Arms to the Enemy, when he | ſuch Evidence of the Pannel's fincere and upright Diſpoſition in this Mats , 
a could not keep out the Place? Were not Arms and Ammunition given ter, to ſuſpect him of a bad Intention, becauſe he did not en force an Or- 2 
10 pat Carlisle, and at every other Fort that has been delivered up to the | der upon his Fellow-Citizens, which, if obeyed, might have jinyaly 6 
1 ebe „ either in this or any other Rebellion? And is there any Inſtance them in M iſery and Ruin, and which it was not in his Power to campe 7 
0 wherg that has before been made an Article of Accuſation ? Lf | | them to obey,' and which is ſtated, by his Accuſers as propoſed to.jthe 1 
_ It is no Anſwer, That, where there is no ſeparate Caſtle or Citadel, | Council, to which he was ſubject, and is not alledged to have been thy 1 
* or where. that is given up at the ſame Time with the Low, the Arms | them approved or authoriz eddi 4 4 00 hiove 14 
* auft fall in conſequence, as there is no Place in which they can be pre- The laſt Article of this Libel is full as extraordinary as any of, the ff 
bh ſexyed :. For the Pannel is not 7 0 here for the Loſs of the Arms, | reſt, viz. «That, by Occaſion of the ſeveral Inſtances of Miſbchaviour | 
5 but for this, that they fell into the Hands of the Rebels. And it is well | © above recited, it came to be very e known, that he was highly 
: Known it is in every Man's Power to break his Gun, and make it uſeleſs | © faulty and negligent in the Execution of his Office, and to be, farther 
FE to the Enemy, whether he has a Caſtle to carry it to or not: And there-'| © violently ſuſpected and believed, amongſt the faithful Subjects in that [ 
70 fore, were there any Pretence for the Charge brought in this Caſe, it | City, that he was 2 in the Intereſt of the Pretender, by reaſon of 
in mult equally affect the Commanders of Carlisle, and every Fort that has | the Uniformity of his Behaviour, diſcovering a conſtant Unwillingne(s 
is at any '1 ime been given up to Rebels, why they did not at all Hazards | or Backwardneſs to provide for, or heartily profecute the Meaſures that 
If deſtroy, their Arms, that they might be of no Uſe to the Rebels, But, if | were in a Manner forced upon him, in order to the Defence of that 
* ſuch an Objection was never heard oP af Libel appeared, it is a De- City; at a Time when, if he had obſerved a contrary Conduct, there 
15 monſtration that the Libel in this Article is without Foundation, © was at leaſt a high Probability that the City might have been preſeryed 
id And therefore it is the leſs neceſſary to obſerve, that, in the preſent | © from falling into the Hands of the Rebels.” | | oh 
be Caſe, had it been the 4 of the Magiſtrates or Council, to order the But it is hardly neceſſary to make any additional Anſwer to this Arti- 
F Burghers Arms up to the Caſtle, let the Confequence be what it would | cle, after what has been already obſerved, - It is hoped it is apparent to 
l. to the Inhabitants, it is obviqus it was not in their Power to make their the Court, that none of the Inſtances recited in this Libel, were they 
) Orders eſfectual. What Force had they to compel the Inhabitants to a | true, as moſt of them are not, could infer any Degree of Miſbehaviour 
5 Scheme fo deſtructive to themſelves? The Volunteers had already diſ- | againſt the Pannel: That his Conduct, from the Beginning to the End 
dt armed themſelves, and ſo could be of no Uſe for that Purpoſe; the City | of theſe Tranſactions, has been uniform in the faithful Execution of his 
* Regiment had alſo given up their Arms to the Caſtle; the Trained- Duty: And that, from fſirſt to laſt, he never ſhewed any Unwilling- 
vo Bands were the Burgeſſes themſelves, who had their Wives, their Fami- | neſs or Backwardneſs to concur, in any Meaſure that could tend to the 
2 lies, and moſt of them the Bulk of their Properties in Town, which they | Service of the Government, but contributed more to foreward ſuch 
5y were quite averſe to expoſe to Deſtruction by ſuch a Meaſure: And the | Meaſures, of his on free Motive and Accord, than can be pretended, to 
10 only Force the Magiſtrates had to compel them, was the Company of | have been done by any who may be pleaſed to entertain Suſpicions of him, 
15 the Town-Guard, who, if they had been diſpoſed to obey at ſuch a | or by all of them put together. | 
9. Juncture, could very ſoon have been tied Neck and Heel by one hun- It cannot however eſcape Obſervation, that it is an unuſual Article in 
he dredth Part of the Inhabitants, a Criminal Libel, that a Pannel is violently ſuſpected by others to have 
4 And, 3dly, It is proper to conſider, in this Caſe, the Uncertainty of | been guilty. The Suſpicion of others can never infer Guilt, nor Evi- 
74 the Situation to which the Magiſtrates and Council were reduced, during | dence of Guilt, againſt any Man whatever, though the ſiniſter Views, 
of the Jaſt and molt diſtreſſing Scene of this unlucky Affair; ſometimes ter- | which gave riſe to thoſe affected Suſpicions, had not been ſo apparent as 
1. rified with the immediate Approach of the Rebels, at other Times en- | they are in the preſent Caſe. . 4 
it, couraged with ſome Proſpect of Relicf, Even towards the End of this | And, with Submiſfior, it is no good Anſwer that is made to this in 2 
Fs Period, there were ſome Hopes of the Return of the Dragoons; Mr. | the Purſuer's Information, That altho' they ſhould have carried their | 
15 Lrummond and Mr. Groſet had gone in queſt of them: Nor was that | Suſpicion too far, in believing the Pannel to have been in the ſecret In- I 
es Expectation quite over in the Meeting oi the Council, until they hcard | terett of the Pretender; © yet ſtill their entertaining ſuch Apprehenſion 4 
95 the Rebels had entered the Town. Had the Dragoons returned to the | or Belief, is one Demonſtration, ſuppoling that they had carried their 1 
thi City, and animated the People in its Defence, the Charge againſt the | * Concluſion too far, that his Conduct was not ſuch as became a faith- 4 
0 Pannel then would have heen inverted, Why did he ſend up the Arms to | © ful, vigilant, and zealous Magiſtrate on that Occaſion:“ For an Ap- . 
2 the Caſtle? Why did he carry them out of the Way when they might be | prehenſion founded upon Suſpicions, at firſt raiſed from indirect Views, 4 
inſtantly wanted for Defence of the Town? And the near Approach of | and thereafter artfully propagated, and more eaſily ſpread thro' the Fer- - = 
Foc the Rebels made a Moment's Delay of great Conſequence ; and the Ci- | ment of Men's Minds, during the Limes of Diſtraction, can never, be 9 
15 tation might have been adduced, which is miſapplied in the preſent Caſe, | either Demonſtration or Evidence of any thing, other than the bad Ori- 
88 Judd pundts ſæpe ti mporis maximarum rerum occaſiones amittuntur. gin from which they at firſt proceeded. Nor is it fair to Jay any Streſs 1 
FA Such was the unlucky Situation of the Governors of this City at that | upon them at all, when it appears they have been carried the Length of 1 
VI Time, that it would appear, by what has ſince happened, it was im- | falſe and injurious Concluſtons ; the ſame Diſpoſition which has been 5 
oo poſſible they could eſcape Accuſation ; the Event muſt make them cri- | violent enough to carry them that Length, is to be preſumed at firſt to have 4 
7 minal, however well-intentioned their Conduct might be: But their | given Riſe to them. The Pannel's Conduct ſpeaks for itſelf, and ſtands 4 
N Anſwer is good, 'I hat no Law, no Cuſtom, requires the Inhabitants of | vouched by notorious Facts, which, independent of the Suſpicions either & 
Fi any Place to expoſe their Lives, the Honour of their Wives and Daugh- | of the Wicked or of the Credulous, demonſtrate him to have acted a : 
2 ters, and all that they have dear to them in the World, to the Fury of an faithful Part in the Execution of his Office, vigilant and zealous for the 
my incenſed Enemy, in order to keep Arms out of their Poſſeſſion, The Safety of the Town, and carcful of the Welfare of its Inhabitants, of 
ho Law of Humanity forbids it. I hat, in this Caſe, had the Magiſtrates | whom he had the Overſight in thoſe unlucky Times. 
: been ſo minded, it was not in their Power to compel the Inhabitants to And it is truly ſurpriſing it ſhould be alledged, That if the Pannel had 
fa comply with it: Beſides, that the vacillant and uncertain State in which | © obſerved a contrary Conduct, there was high Probability that the City 
yy Matters then ſtood, made it very doubtful whether it was proper to have | * might have been preſerved from falling into the Hands of the Rebels, or 
pu done it or not; and, in doubtful Caſes, it is againſt common Juſtice to | © that it fell into their Hands in a very ſtrange and ſuſpicious Manner, on 
8 accuſe or puniſh, becauſe of the after Event. | © the Morning of the 17th September 1745 when it is as plain as Sun- 
5 Theſe Anſwrers would have been good to the Magiſtrates and Council, | ſhine, from the F acts already ſet forth, and which are notoriouſly known 
N had they been brought to the Bar to anſwer for rejecting ſuch Propoſal as | to be true, that, without the Interpoſition of a Miracle, it was impoſſible, 
"A the Libel here ſuppoics: They are all equaily competent to the Provoſt, as Circumſtances then ſtood, that this Town could miſs to fall. into the 
10 with this additional one, That he is only one Member of their | Hands of the Rebels upon the 17th September 1745. It is notorious, that the 
1 Body, and cannot be accountable for omitting what the Council did not | Dragoons, and all the Military Force, had then left the Town; that the Vo- 
wth think proper to enjoin him, had they ever ſo much crred in their judgment, | lunteers, before that Time, had thought fit to give up their Arms to the 
0 It wauld have ſounded very oddly in the Ears of the World, if the Ge- | Caſtle; that the Zdinburgh Regiment, which was then hardly One-third full, 
nerals in the Callic had been brought under Proſecution, becauſe they | and the Men only raiſed a few Days before, had alſo given up their Arms; 
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| 7 N the Town to have been ſtormed and ſack - 
in ſuch a Caſe, to happen in leſs than an Hour? It 


V5; 


*Phe/Parſuer is pleaſed to aſk, + Wby did the Bannel adviſe with CT 


Inhabitants ? Why did he give way to à general Meeting in the Church? 
Why did he not order them to keep within Doors? Why did he not 
« 44 


fe with his Fellow-Magiftrates and Councillors, or with the chief | 
Officers of the Volunteers, and del iberate with them upon the ſuppoſed ' 


Change of. Circumſtances? And if, in ſuch, Council, it had been de- 
«© bated. and reſol ved, by Plurality of Voices, to he impracticable or inex- 


* pedient to ſt any longer in the Meaſure of detcading the City, that 
6 . ht have juſtified or acquitted him; — 94s W 144 of 
* this Kind is alledged, and thereby he has taken the whole upon bimſelf.” 


ut, with great Submiſſion, it is a little ſurpriſing the . 
ſhould de aſked, after the Notoriety of the Facts already ſtated. It is cer- 
mit Pack, nor is the contrary alledged in the Libel, that the Pannel act- 

in this whole Matter in Concurrence with his Fellow-Magiftrates and 
antcillors. ' It cannot be ſaid, that, from the Beginning to the End of 


this Affalt, he ever oppoſed or over- ruled them in any one Article. The 


Officers of the Volunteers were alſo conſulted with, and your Lordſhips 


Men with reſpe ct to the Defence of the Town; and that, in nc 
of this Diſpoſition, their Arms were all given up ſoon after, The Pannel 
ordered. the Inhabitants to keep within Doors, and cauſed the Drum to go 
round for that Purpoſe : But what Force had he to compel them? Num- 


bers of Inflances are to be found in Hiſtory, where conſiderable Garriſons 
have been forced by the Inhabitants to ſurrender a Town: And here it is 


made u Ground of Accuſation againſt the Pannel, that he was not able to 
over-awe the Inhabitants of this populous City, when he had no other 
Aſſiſtance, either to defend the Town, or to keep them in awe, but ſuch 
nas had been taken a few Days before from among themſelves, and who 
were all equally impreſſes with the ſame Terror of the Rebels, and Belief 
of the Impracticability of making an effectual Defence. | 


It is apparent the Pannel did all that any Man could do in the like 8i- 


tuation: He tried to animate the People, ſent for the civil Officers of the 
Crown for Advice, and, when he found they. had withdrawn, which, 
: whatever Gloſs the Purſuer may think fit to put upon it, is an Eeidence 
of their Judgment that the Ton could not be defended, he ſent for the 
beſt Advice and Aſſiſtance he could get, and never parted with the Gen- 
tlemen of the Council, nor in any thin controuled their Advice, until 
the End of the Tranſactions now in queſtion: And therefore, according 
even to the Doctrine laid down by the Purſuer, his Conduct falls to be 
juſtified ; for it cannot be thought material, that there are no Minutes of 
whe Town-Council or Committee remarked in the Record after the 1 3th 
or 14th of September. The two following Days were too much crowded 
with the many various and important Tranſactions above ſet forth, which 
ſucceeded one another every Moment, to take down Minutes regularly in 
Writing: But ſtill it is ſufficient for the Pannel to ſay, that it neither is 
nor can be pretended, that in any one Particular. he controuled or over- 
ruled the Opinion of the Committee or the Council. | 
In order to give'a greater Colour to the Charge againſt the Pannel in 
this Caſe, the Purſuer endeavours to repreſent the Ofkce he was poſſeſſed 
of in this City, as ſuperior and independent of the reſt of the Magiſtrates 
and Town-Council : That he is the High-Sheriff, Colonel of the Train- 
ed-Bands, City Guard, &c. and, in a word, that the whole Govern- 
ment and Defence of the Town was ſolely devolved upon him. From 
which it is inferred, that he muſt be anſwerable for all Miſcarriages, as 
5f:there had been no other Magiſtrate or Authority in the Town but what 
was lodged in himſelf, _ | | | 
But the Pannel is at a loſs to diſcover upon what Authority the Purſuer 
builds this abſolute Power he thinks fit to veſt in the Lord Provoſt of this 
City; for it does not ſeem to have any Foundation, either in the ancient 
Laws, or in the late Regulations laid down by his preſent Majeſty with 
reſpect to the Defence of the Town. By the Common Law, as well as 
the Statutes relative to theſe Matters, the whole Magiſtrates are conſider- 
ed to have an equal Concern in the Government af the Burgh. So ſays 
the Statute, Ja. IV. Parl. 6. cap. 87. and Fa. VI. Parl. 18. cap. 17. 
which © torbids.all Perſons, of whatſoever Rank, to convocate or aſſemble 
„ themſelves without due Intimation to the Provolt or Bailies of the 
« Burgh, and their Licenſe obtained thereto : and ordains the Inhabitants 
of the Boroughs to aſſiſt and concur with the Magiſtrates and Officiars 
« for ſettling the ſaid Tumults and Turbulencies, and puniſhing the 
Authors thereof.” And, as far as the Pannel knows, the other Magiſ- 
trates have a joint Right to concur with the Provoſt in every thing reſat- 
ing to the Government of the Borough. | 

Ir is of no Moment to the prefent Queſtion, . that the Provoſt is in uſe 
to ſit on Trials as High-Sheriff; for it is not alledged that he acted any 
> thing in that Capacity in the Matters now called in queſtion before the 
x true, that, by the Act of Parliament eſtabliſhing the Company of 


have heard what Accounts they gave the Pannel of the Diſpoſition of their 
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/the Commander of the City Trained, Bands, as being the firſt Magi, 
in the Tee e til, in theſe Cominands, be bas no alas 8 
but is ſubje@ to the Directions of the Council. ns” og Vion 
| And (@ir-was alfo regulated” by the Sign-Manual granted by bis Mz. 
ele jeſty, in September 1945, authorizing to levy this Regiment for the Defence 
d_ | of the Cich. I ia appointed tobe under the Direction of the Lord Pi, 
voſt, Magiſtrates und Town-Council:of Edinburgh ; and the Magiſtrates 
and Council did accordingly take the Direction of it into theit Hands; 
and Nn Compliment to the Prevoit, to name bim Co- 
lone] of the ee Was in their Power to tun him out, and 
name another, When they thought fit; and the Nomination bears, That 
| he was to conduct and direct the Regiment, and the Officers who ſhould 
| be named to command under him, às the Council ſhould think proper; 
| and therefore, in this military Capseity, be a&ted under the DireQion of 
the Lown-Council, from whom his Authority proceeded: It is humbly 
ſubmitted to the Court, how far it is at all congruous to ſingle him out in 
2 Trial of this Kind, when it neither is nor can be alledged, that at any 
time he ever varied from or oppoſed that Direction. NM 
In the Information on the other Side it is obſerved, * That Notice was 
taken by the Pannel's Counſel, that he was poſſeſſed of a very ige 
Property, conſiſting of a Stock of Wines, at Leith, but that it did not 
appear whether they intended to mention it as an Argument to evince 
'* the Pannel's Sincerity in deſiring to keep the Rebels at a Diſtance, of as 
nan Excuſe for his not oppoſing them with Vigour and Zeul, leſt he mige 
be hurt in that Part of his Property.“ And upon this ſome Inſinuations | 
are thrown out that might have been ſpared. ' . en eek e Ty | 
But it was not eaſy to mifapprehend the Meaning of the Panndl'g | 
| Counſel, in the Mention they made of the large Property he was polleſf. 
ed of in this Country, which was no ways particularſy referre# to the ( 
Wines at Leith, which makes but a very ſmall Part of it, but principally ; 
to his perſonal Eſtate, and Debts due to him, to a great Extent, by many 
Gentlemen in the Country, which could not fail to ſuffer conſiderably by 
ſuch a Convulſion as muſt happen when a Rebellion ariſes in a Country, \ 
This was overly mentioned by the Pannel's Counſel, as a Circumſtance : 
that made it improbable, that any Gentleman of Common Senſe, in this 2$ 
Situation, would deſerve the Cenſure-thrown out in the Libel, of ſecret- $ 
ly abetting ſuch Diſorders; but the Pannel's Counſel gave no Handle for 2 
rawing the other Inference here inſinuated, which is ſo injurious to the 1 
Pannel's Conduct, and fo diſagreeable to his Character. His Conduct tands 0 
in no need of ſuch Excuſes; it will ſtand the Teſt: He has not ſhewn, $ 
{ by any thing that has ever paſt in this Affair, that he put an Over-value oy 
either upon his Life or his Property, when his Duty came in Competi- 70 
tion. The Wines were of little Moment in reſpect of the other Riſques : 
he behoved to undergo upon fuch general Diſtreſs of his Country; and it 85 
is unjuſt to inſinuate any Suſpicion of ſuch low Motive, when it is appa- , 
rent he has given no Occaſion for it from any Part of his Conduct, how- % 
ever ſtrictly and rigorouſly examined. 2 9 127 51 
The Purſuer is pleaſed to argue, That the Facts here charged, if done * 
doleſo anime, would have amounted to High-Treaſon; and therefore it $7 
© is a great Lenity that the Pannel is only purſued for Miſbehaviour ; and af 
Citations are wonght from Sir Matthew Hale, to prove that the deſiyer- \i 
ing up the King's Caſtles to his Enemies, through Treachery, Briber 155 
* &c. is High- Treaſon; and from Ærodius, to prove that Negligence in Pr 
« publick Officers may be ſeverely puniſhed.” ws $74 wh 
But the Pannel has little Oecaſion to trouble the Court with enlargin ſhi 
upon theſe Authorities, becauſe he cannot diſcover they have the Teak for 
Connection with the preſent Caſe : he has no Occaſion to diſpute, . that ful 
the delivering up the King's Forts to Enemies or Rebels is High- Trea- dep 
ſon; or that wilful Faults and Neglects in publick Officers may be pu- the 
niſhed: But it is, nevertheleſs, equally true, that when a Fort is take; Ad 
by a ſuperior Force, which could not be reſiſted, there is no Crime wg Co 
in the Caſe: Nay, in the very Page quoted in the Purſuer's Information tho 
from Sir Matthew Hale, Vol. I. p. 168, it is laid down as a Rule, That Are 
if a Subject ſhould ſwear Fealty to the King's Enemies, if it is done fo dail 
fear of his Life, and he returns as ſoon as he can to his Allegiance, he is aga 
not puniſhable. It is incumbent on the Purſuer to ON with, this rey 
Authority that Part of the Charge which is ſo much inſiſted on in this Nez 
Caſe, and to ſhew how the ſame Law that excuſes a direct Adherence to leaf 
the King's Enemies, when compelled by fear of Death, can puniſh the kf 
leaving Arms to fall into their Hands, when compelled by. the ſame Ter- | 
ror z or can puniſh an Omiſſion to give an Order to abſtract them in ſuch rect 
Circumllances, which is the Charge laid in this Libel. 1 410 
The Pannel ſhall not diſpute, that it is a Lenity to proſecute for a low - 2 
er Crime, when a higher is incurred; but he muſt be forgiven to think way: 
| That does by no means apply to his Caſe, and that the Hardſhips he has ing! 
ſuffered are of a pretty ſingular Nature: That, aſter having lived ſo long ſore 
in the World with an irreproachable Character, and ſerved his Country faid © 
in Parliament with an intire Reputation, remote from every ſiniſter View, Vy 
and thereby deſerved the Eſteem of his Conſtituents, as a Mark of which Couz 
they conferred on him the Office of chief Magiſtrate of this City: That, Pann 
becauſe he had the Misfortune to ſee his Country involved in publick Con- and 1 
fuſions before the End of his Adminiſtration, and the City irrefiltibly Pr. 
overpowered by lawleſs Force, after all the Precautions he had taken to Bill « 
— HC the Malice of his Enemies ſhould have fo far prevailed againſt Praq 
im, as to bring him under a Suſpicion of Guilt, and ſubject him to the the P 
heavy Sufferings he has already undergone : And now, when after te of Co 
ſtricteſt Scrutiny and Inquiſition into his Conduct for above twenty Months have; 
paſt, the Charge appears fully drawn out, the Bulk of it confi of ſup- Fora 
oſed Omiſſions, or Errors in point of Conduct, which, if the contraiy 8 
dars had been taken, might have been equally found fault with, as the THEO 
Event turned out; and the two Articles upon which the chief Streſs is laid, Reus 
when the Circumitances of the Caſe are conſidered, do truly reſolve into ho Wit „ 
more but that he was not able to keep out the Town when all Aſſiſtance bad and po 
deſerted him, nor to prevail with the Inhabitants to ſecrete their Arms, Wir 
when they were under the immediate Terror of their Lives. Theſe wy 
Things he hopes will not be imputed to him as a Crime, but that be 
will be relieved from all farther Hardſhips by your Lordfaips Julie, 
in 


the City-Guard, the Provolt is appointed Captain of it; and he is allo 
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_ © of the City againſt the Rebels, in the Inſtances libelled, or ſo much of 
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——— upon that Day the Diet was farcher-adjoyrhed til 
Thurſday the 6th of that Month. : IT N V V+ 1350 A : 
V 

2 Edinburgh, /exto Die Menfis, Augulti 1747, her noblen & 

Polentem Principem Archibaldum Ducem.de Argyll Tufticiarium 


. Generalem, & bonorabiles Viros Maziftros Alexandrum. Fraſer de 


ay, SS * 2 


„Strichen, Patricium Grant de Elchies, Carolum Arefkine de 


Tinwald, & Hugonem Dalrymple de Drummore, Commiſſiona- 
r Rem. Oo 

ov OR ot A bent 5s ook it 2102 

' RCHIBILD STEWART of the City of Edinburgh, Merchant, and 
2. late Lord Provoſt of the ſaid: City, Pannel, SS 

Andicted and accuſed as in the former Sederunt. 1 . 

4a The Lords, after arguing upon the Libel and Informations, pronoun- 
cech the; following Interlocutor : * The Lords Juſtice-General, and Com- 


nſtance of William Grant of Preſtongrange, Eſq. his Majeſty's 
inſt Archibald. Stewart, of the 


c at the 


„Advocate 


« miſhoners.of Juſticiary, having conſidered the criminal Libel purſued | 
| 


for his. Majeſty's Intereſt, 
dinburgh, Merchant, and late Lord Provoſt of the ſaid City; 


ty of. | 
6 we with the foregoing Debate thereupon, they find it relevant to | 


© infer abe Pains of Law, that the Pannel, at the Time and Place libel- 
9 being then Lord Provoſt of the City of Edinburgh, wilfully ne- 
8 glected to purſue, or wilfully oppoſed or obſtructed, when propoſed by 
others, ſuch Meaſures as were proper or neceſſary for the Defence 


« them as do amount to ſuch wilful Neglect; and find it relevant, as 
<:aforefaid, ſeparatim, That the Firelocks and Bayonets belonging to the 
City, of the Cannon mounted on the City-Walls, fell into the Hands 
of — Rebels through the wilful Neglect of the ſaid Pannel; or that he 
«refuſed or declined to take proper 3 when required or demand- 
©.ed, which were in his Power, for ſecuring or rendering uſeleſs to the 
, Rebels the ſaid- Arms: And find relevant, as aforeſaid, all ſuch Acts 
© charged upon the Pannel by the Libel, which fhall appear to have 
©. been unneceſſarily done by him, and which did manifeſtly tend to the 
© preventing. or weakening the Defence of the City, or the facilitating 
+. the Rebels getting Poſſeſſion thereof, or their ſcizing rhe Arms therein. 
But allow the Pannel to prove all Facts and Circumſtances alledged in 
© his Defence for eliding .or alleviating the Crimes charged upon him as 
above found relevant: And remit the Pannel, with the Libel as found 
relevant, to the Knowledge of an'Aſſize.* Signed, 
un e 0 4 | ARGYLL, I. P. D. 
Thhereaſter a Bill was preſented to the ſaid Lords fur William Grant of 
Preflingrange, Eſquire, his Majeſty's Advocate, humbly ſhewing, That 
where he brought a criminal Libel, at bis Inſtance, before their Lord- 
ſhips, againſt Archibald Stewart, Eſq. late Lord Provoſt of Zdinburgh, 
for the Crimes of Neglect of Duty and Miſbehaviour in Office, as more 
fully enumerate-and mentioned in the criminal Libel raiſed, and now 
depending at his Inſtance againſt him thereanent, that the firſt Diet for 
the Provoſt's Compearance 1 ſome time ago elapſed, and ſtanding by 
Adjournment fixed from former Diets to this Day; and Malter Greſet, 
Collector of the Cuſtoms at Alloa, a material Witneſs in this Cauſe, and 
though given out in the Liſt of Witneſſes, along with others, to the ſaid 
Archibald $tewart, being not then returned from Lindon to Scotland, tho' 
mY expected, was not cited, and conſequently no Execution given in 
againſt him to the Clerk of Court, 2 | 
rejudged for want of his Evidence, unleſs their Lordſhips provided à 
emedy : That the Fact was, Mr. Groſet was out of the Kingdom, at 
leaſt in England and did not return to Scetland tiil the ſeventh of Fuly 
laſt, when the Warrant in the criminal Letters for ſummoning Witnel- 
Irs, Was uſeleſs, by the Elapſe of the Day to which they were thereby di- 
rected to be cited, which was the third Day of the ſaid Month of 


uly ; \ 
and as the ſaid Archibald Stewart could qualify no Loſs by allowing Me 


Greſet yet to be cited, and that, in the Proſecutor's Apprehenſion, it was no 
ways diſagreeable, either to Law orPractice,to give a farther Warrant forcit- 
ing the faid Walter Gr 0/1 to any ſhort Day they pleaſed to appoint: Theręe- 
fore praying their Lordſaips for Letters of Diligence for ſummoning the 
ſaid Mr. Malter Greſe:, as a Witneſs in the ſaid Cauſe, in common Form. 

Which Bill being publicly read in Court, Mr. Alexander Lockhart, as 
Counſel for the Pannel, repreſented, That he had no Power from the 
Pannel himſelf to oppoſe this Bill, yet, as it was newand unprecedented, 
2nd, might prove of dangerous Conſequence in after Trals if ſuch a 
Practice was introduced in this Court, he therefore objected, that this 
Bill could not now paſs, in regard that, by the conſtant and uniform 
Practice of this Court, all criminal Letters, with the Executions againſt 
the Party, Witneſſes and Aſſizers, are lodged in the Hands of the Clerks | 
of Court forty-eight Hours at leaſt before the Trial, that the Pannel may 
have, an Opportunity to ſee the ſame, and not only to object againſt the 
Formality thereof, but. likewiſe to prepare himſelf to prove ſuch Objec- 
tions as he may have againſt the Witneſſes that appear to be cited: 
1 hat, if this Practice were allewed, it might be in the Power of a Pro- 
ecutor to protract a Proceſs for ever; he might give a Liſt of ten thouſaud 
Witneſles, and only return Executions againſt ten of theſe, and every now 


and then drop in a Bill, and tell the Lords ſuch a Witneſs is a material 


Witneſs, and therefore mult be cited; and, even in the midſt of a Proof, 
ſuppoſing a relevant Objection ſuſtained againſt a Witneſs, upon ac- 
count of an Informality in the Execution, a Proſecutor has nothing to 
do, but to ſtop ſhort, and tell the Lords this was à material Witneſs, 
and he muſt have a Diligence far citing him of new; and it was ſubmitted 
to their Lordſhips, whether they 5 grant ſuch an extraordinary De- 
mand; and as little it was hoped they would comply with the preſent, 


3.3% > by \I+ A 


the Complainer would be 
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77475 the Diet was-adjaurned; till Monday the 3d 


might prove of dangerous Conſequence to the Lieges in 
ſuch a Precedent allowed of; and thereof, at the ſame Time't 
ment of the Court was demanded upon this Queſtion, repreſented; That 


miſt from the Bar, that therefore the ſaid Bond was voided ; 


was granted, he\was willing tha“ Pänhel betlindulget with'a conve 
Lime for (ob 0 Gora pb prove, or bring an) Objections he'th} 
have againſt” this eu Way 
choſen}: For, as Mr. Greſit was a very material Witheſ(s,, either 80 | 
be cited in this Way, or, if the Lords ſhould not judge dee of 
Þ N ay 


1 a4 oy 


. 
7 


Proſecutots would deſert this Niet, and raiſe a new Profecution, 


e Lords Juſtice-General and Commiſtionars of 
heard this Bill, as alſo Parties and. their Procuratory,, | 
* againſt granting the Defire thereof, as aboveg they refule, the 7 þ WP 

| | Sign, „Ae *'D, * 


tioned in the Bill given in for a new Diligence for that Effect, does not 
inſiſt againſt the 
e x1 Signed, - p 

© The Lords JuſticesGeneral and Cominifioners of Jufticizry, in te- 
ſpect his Majeſty's Advocate does not inſiſt againſt the ſail” Lichibol/ 


© Bar, reſerving to his Majeſty's Advocate to inſiſt againſt him Aften. 
* Wards, as he ſhall fee Cauſe.” nn nan * 
chibald Stewart had fulfilled his Bond of Recognizance, by compealing 
from Time to Time at the ſeveral Diets of Court, and not departing this 
Court without Leave thereof, the Diet being now deſerted; and he di- 
Proceedings in the Second Trial of Archibald Stewart, Eſq. 
Curia Juſticiaria S. D. N. Regis, teata in nova Seffionis Dot Burgi- 
de Edinburgh, vigeſmo ſexto Die Men/is Octobris 1747 per bo- 
norabiles Viros Magiſtros Alx xandrum Fraſer de Strichen, Pa- 
tricium Grant de Elchies, Carolum Areſkine de Tinwald, 2 
Hugonem Dalrymplz de Drummore, Cammiſſiona rias Juſticiarii 
dict. S. D. N. Regis. I, C 
, Curia le gitime affirmata. Lord Strichen Pros; 
Intran. | | en +12 


ARCHIBALD STEW RT of the City of Elinburgh, Merchant, and 


1 
* 
«4 


upon took Inſtruments in the Hands of the Clerk of Court. 


late Lord Provoſt of the ſaid City, Pannel, | 
Indicted and accuſed at the Initince of Milliam Grant of Preflmngransoe, 
Eſq. his Majeſty's Advocate, for his Majeſty's Intereſt, for the Crimes 


Truſt, and the Violation of the 'Truft and Duty of fuch Offices, in Mans 
ner at length mentioned in the criminal Letters raiſed againſt him there- 
anent. 55 „„ 

N. B. The Libel bere mentioned, is the ſame with the former Libel, p. 1 1. 

A7 7 ee een e en en e 1 | 

The Libel being openly read, Mr. Archibald Stetuart, Pannel, craved. 
That before he ſhould be obliged to' plead Guilty or Not Guilty' to the 
Libel, he might be heard by his Counſel, whether or not he Was obliged 
to anſwer to this ſecond Libel at all ? Cs Wh YO e 9 Ry 

Mr. Lockhart for the Pannel then inſiſted, That now, after a former 
Libel had been raiſed, the Cauſe debated, Informations given in, the Re- 
levancy determined, and an Exculpatory Proof allowed to the Pannel 
there could not, according to the Forms of the Court, any new Libel be 
raiſed : That any Proceſtes of this kind, that have been deſerted, and of 
new proſe@uted, have been always corifidered as à Grievance upon the 
Subject: And by an Act of Parliament, James VI. Parl. 6. cap. 78. after 
repeating the inany Grievances occaftoned to the Subjects in the Execu— 
tion of crimi.».] Libels, and deſerting of Diets lden fück Libels are exe- 
cuted, the Act directs, That, for the future, all Proſecutors ſhall find 
© Caution to report their Letters duly execute, and inſiſt in the Purſuit 
© thereof, until the final End and Deciſion of the ſame, under the Pe- 
* nalty in the Act mentioned.“ That however, in formet Caſes, tlie 
Crown-Lawyers have deferted Diets be ore pronouneing any Relevancy; 


yet there could not be an Inſtance ſle wn, Where, "after a Relevancy was 
determined, the Diet had been deſerted; and if that were the C:ife it 
might be in the Power of any King's Advocate, ftom a private Grudge 
to raiſe a Proceſs againſt a Subjekt, deſert the Diet, raiſc a new Process. 
and ſo on ad infinitum; which would be equal to à Forfeiture upon the 
Party accuſed.: That the Pannel did not of himſelf intend to make this 
Objection, but was adviſed to do ſo by his Lawyers; he being always uti- 
willing to form any Objection that might in the leaſt conduce to put off 
his Trial. At the ſame Time it was obſerved by his Lawyers, that it 
eneral,. were 
at the Iudg- 


* 


be was willing to wave the Objection, provided the Pannel was feimbur⸗ 
ſed of his Expences in the former Trial, to ſhew their Lorffiipsthit tlie 


Pannel wanted nothing more than to have his Cauſe tried, and himſelf 


vindicate, by a full Trial. | ; | 
„The Lord Advocate anſwered, That the Counſel for the 'Pinnet had 


mentioned no Law whereupon to found their Objection; that the Practice 


of the Court has been, Time out of Mind, to deſert Diets, and allow of 
new Proſecutions; that there was no Difference of deſerting a Diet before vr 


SD} It. e 2 {WF 
after the Relevancy wWas determined. If indeed the Panne! had 7hale2* 
Aſze, then he might have had Ground to object 6e an 


: againſt a Tri? 
and to complain that it was oppreſſive. That the delerting the Diet for. 


merly, was owing to the Pannel himſelf, who took Hold of a trivial Ob- 


which was altogether new and without Precedent, and might prove of 


jection, againſt citing a Witneſs when the firſt Diet of Compearance was 


{\uch dangerous Conſequence in general, 


Vor. IX. 


elapſed. And both this Point, and the Colts acclaimed by the Pannel, 


An old Scots Law-term, ſignifying a Party's having ſtood Trial, till the Jurors did * or return their Verdict. 


3 | were 
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itheſs ; that of two Remeties the edſieſt Was oY ** 
mf 


would pꝓrotract the Lime; and thetefore, as the Panel col d Lenne WAYA, . 
pra gf by this Demand, he hoped their Lordihips would paſs the” Bill.” 
2 (tgiary having 
80 v*; nee 
wic inae for al 5 
1 
His Majeſty's Advocate, in teſpect the Lords have, of this Date, judged. , 
it not competent to give Watrant of new for- eiting Malter Groſet, > Col 
lector of the Cuſtoms at Aha, though he had been in the Liſt given; 
to the Pannel, Mr. Stewart, but omitted to be cited for the Reaſons men- 


annel Archibald Stewart, pro loco & tempore, reſerving ' 
Power afterwards to inſiſt againſt him as accords. u 
N iy r | .» William GRANT. 


Stewart, they deſert the Diet againſt him, and diſmiſs him from“ tie 
60 9% "ak bids 4 3 


Thereafter Me, Giltert Elliet, Advocate, proteſted, that the Tald , 


and. cherer. 


of Neglect of Duty, and Miſbehaviour in Offices and Places of publiek 
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en the Court pronoviticed the ſame Interlocutor on the Relevancy, as 
profipunced the bth 4ugu/t laſt on the firſt Libel j and thereafter con- 
* Pier til next Day at Eight c Clock in che Morning; and or- 
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addrefled, To the. Lord Prout, Moxy firates, and Cum 
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ufticiaria 8. D. N. yis, tits ts povs Seffonis Domo Br iF - r by the Miniſters of Edinburgh, to the Lord Pia. | 
"Thdinbargh, wigeftmo ſeptimo die menſis Oftobris, 1747, Pe agiftrates, and Council thereof, of Date 6th lender, 1545. in 
"Dajorabilts Viros; Magifros Alexandrum - Fraſer, trichen. | 4 your of the Dehign of putting the Ciry i in a proper Poſtute of: Defence. 
*Patfitium- Grant a lchies, Carolum Areſkine de Tinwald, | # 5. Petition an Addreſs to the Lord Provoſt and Magiſtrates. of ding 
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Vames Dewar, of Yogrie. - | 
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' 1 | GergeWatrander, runts 
Jobn Storight, of 2 
— lackford. 
ames Nalconer, wn” Monkton. . 
7; mas Woid, of 4725 n, 
N de of Hebrew; 
5 atric ic * e 
7 Robert Fiber, of Neiuball. 
| » Thomas Trotter, Wiercheng in Edjabur 5. 
* Thomas Dundas, Merchant, and late ball 
IT mt Paton, Bookſeller there. 
134 ay Merchant there. 1 
Milliam Orm/ton, Cop parete thers... | 
James Farquhar, Merch ant there. 
N— Grant, Merchant there. 
Ji Brand, Merchant there. 

b Clerk, junior, Merchant. there. 
ds Peter, Wright there. Be 
David Chrk, Wigmaker there. En 

1 1 Oſborn, Mecchant, and late Prone Edinb 
illiam Wright, Baxter there, 
| Mlexandir Campbell, Brewer there, 
W 22 Sandi, Bookſeller there. 
| Heme, Coschmaker there. 


Ve Mer EE 2 


Willem T, ad, ſenjor 5 
June Mitchelſon, Jewel 
Arcbibald Angus, We 11 
Naber Flaming, Pinter there. m 
ames Heriot, W.right there. 
ames Stirling, \Merchant there... 
Antonius, Wright there. 
ames Hunter, Wright there, 
a wars TIT plank there. 
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AND, FLETCHER. 
| | P. GRANT. 
OH ARSEKINE. 
3 * Tue 2 Commiſſioners of TIER 05 ay agb, J Sir Jabn 


*..Inghis of Cremend, William Keir Portiqner. of de at ſon 
of Huirhenſe, George Warrander of Bruntsfield, 7 ames on of 
1-918 tree, Thomas Dundas, Merchant and late Bailie of Edinburgh, Willem | 


Heer: Merchant in Edinburgh, Alexander Grant, 

„ #alliam Tad, ſenior, Merchant there, and each of 
an 9 on Hundred: Merks Scots, for not appearing, thi 

the Aſſize of the ſaid Archibald 7 

three 


5 5 in the Sum of 
Day and Place, to 


e cited for that Effet, 80 everal T Imes called | 
59 —— the Bar, and at the, Door of ey Court Houſe, by a Micer of 
„ Ooutt, as Uſe is.“ Signed, ALEX. "RASER, . I. P. D. 


Mr. Archibald Stewart, Pannel, n 
'i'5"competent to him on Account of chere 25 being a Majori ty of landed 
-1 © Men named to paſs upon his Jury.” Signed, 1825 STEWART. 
The Lords then named the following Ken Pao to, os Na Mr. 
: Stewart's Aſhize, ws 8 0 
Sir 9 Ni Het, of Dean. 
Fohn Niſbet, Portioner of Water of Laith. 
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judicially palled. from any ere 
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1 | Monday September 2, till Monday September 16, in the Hand- writing 
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Merchant there, and | 


Panel, as they w 0 1* 
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Let Dalyell, one of the Captains of the City-Guard of Edinburgh. 


of certain Burgeſſes and 57 1 of the City, offering to ſetwe 
1 in Defence of the City againſt the ale, e 
nions of his Majeſty's Advocate a 


80 icitor therets annexed, of Das 

7th September, 1745. well 

6. Application from the Lord Provoſt of Edinburgh, and: his Majeliyny 

| Advocate and Solicitor: to General Gueff, on the 16th September, 1766. 
for a Party of Dragoons to aſſiſt in Defence of the City.' | _ 

. Repreſentation of the Commiitee of Volunteers, to Archibald & 
| Lord Provoſt, without a Date, and unſigned, but found in che *Cultady 
of Archibald Ftrwarr when he was apprehendec. t AW 

8. Repreſentation to the Lord Provoſt, Magiftrates,' and T 
Edinburgh, of certain Inhabitants of the City thereto ſubſcribi 
bears no Date, but will be proved to have been preſent 3 the 
Provoſt on the 16th September, 1745, and was found in his kee 
| he was apprehended, 

9. Journal of what paſſed relating to the Des of Edinburgh, from 


of 
now deceaſed Mr. Colin Maclaurin, Profeſſor of Mathematicks in 2 
lege of Edinburgh, and found amongſt his Papers after bis Deatl , 
10. Examination of Archibald Stewart, Eſq. the 9th Ovember. 174 55 
| Gran 1 Committee of the Lords 15 bis 9 6850 $ was cory WY 
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mittee, both produced in Proceſs, do contain the F » — da as Ty 
they truly happened ; and therefore agreed to hold the faid Records and bes 
Minutes as probative of the Facts therein contained, © ' 901 e 
N. B. Te Matters and Fafts referred to, and here adniticd, y 0. Na 
in the two 1 ormations. 40 00 ſol, 
Mr. Lock r did further admit, that the Articles No. 1, 2, 3, 5, & 6, int 
in the Liſt of \ ritings annexed to the Libel, as produced for proving the he 
ſaid Libel, are the ritings referred to in the Libel itſelf upon the ſevenal to 
Articles, ad are genuine; but did not thereby mean to admit any Facts raiſ 
ſtated in the Libel. or Information for the Proſecutor, with relation (o Oc 
theſe Writings. * 29v{2} ſely 
N. B. Theſe Writings fo admitted, are all ingrofſed, ond talen Main an 
in the Informations. 0190 Opi 
| Fells a Lt of the mn Nes Names and Deſi tions cited to bear Boiden ure 
againſt the St a F 
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EG N. B. A1 thoſe who were examined are marked "on *, 
Gere Drummond, Eſq. preſent Lord Provoſt of Edinbargh.” 
#* Archibald Macaulay, Eig. late Lord Provoſt there. 34 
en, Merchant, late one of the Bailies there. 
amilton, Merchant, late one of the Bailies there. 
James Stewart, Merchant, late one of the Bailies there. | 
. Alexander Blackwood, Merchant, late one of the Bailies there, 
 ®Zames Nimmo, Eſq. late one of the Bailies of At er. | 
Hg Hathorn, late Dean of Guild there. 
| e Baillie, Merchant, late one of the Bailies Wee. 70555 
ame: Grant, Merchant, and preſent Town- Treaſurer chere. iff 41d 
ir Robert Dickſon, Bart. | e DULIDON! & 2 
"Sir 87 rge Preflon, of Valleyfield, J1 Y #79\ well 
Millar, late Servant to the deceated bs Bute, of | Kennet. 
The de Honourable Mr. James Lee, Advocate, one of "The Commilſatics 
dba” Edinburgh. C age 507 Irs bio 
Archibald Stevenſon, Writer in E dinburgh. at 
Andrew Bonar, Merchant there. 
Aadreto Currie, late Deacon of the Weavers au. 5 
| Nathan Porteous, late Deacon of the Sæinners there. 
 *Parrick Lindſay, Depute-Secretary'to the Forces in North-Brivain. 
. William Roberton, of Elinburgh Caſtle. 
Griffth, one of the Gunners of the Cate of Edinburgh... 
ofeph Mead, one of the Serjeants of tlie —b . of- nn e 
by 525 Hi op, Storekeeper of "the City of dinburgh:”' | 70 
| * Mexander. Dryburgb, Servant to the ſaid Jobn ee 
obn Dalgleiſb, atchmaker in Edinburgh. 5 £ 
| roe 
nat 


Cunningham, Surgeon there. | | 
Bryden, Lieutenant of the Royal re of due, a 
Mr. Lewis Douglas, Advocate. 

John Tait, Hoctot of Medicine in Dalkeith,” 

rd "Lindjay, late Bailie of Muſe lburgh, © 


eto Alves, riter to the Signet. 
Alexander Scott, Merchant in Edinburgh. 
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Alexander Caſſar, one of the Soldiers of the City-Guard there. 
Janes Tait, Goldſmith in Edinburgh. 
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— ᷑— Miniterg off the A bis Approbation and SariſaAon, ich te is lug” 1x 

N Mr. Alexander Wabfter, wy BY INES 124 * N | 5 chen! | e at the' ſame Time, upon be Ga e 1 

„Nee Robertſon, ee Goſpel at 1 27 n aner Dr which denated 292 es „ -- 

V Willam Forbes, one of the principal | lecks of the City of . Pn 25. in che P angel as to the Meaſutes h wete then CArrying) OT WAC "ha A Wo 

REO e n r 222 Ke Ca f Andy being interrogate by the Pannel, degenes, W 0 

W * Kur., f 5 'CEIVET=LICNETAL a mne .. od. ti v hen ; by 

g anes Paterſon, Tide-Surveyor ee i | e f 1 

Ns «Mr. Robert Craigie, of Glendoick, Adyocate. ..- / if of Sunday the 8th. I 

CTT of Anifiee, Advocate, . ant ha ce Cop I 

Us *Walter Greſet, 17 ColleQor of the Cuſtoms at Aue, now one er | - concerning-the. Cit calls; wich 4 

; General nſpeRors of the Cuſtoms. of Scotland PR e occaſioned by Mr. claurin g Rein m. tha 1 = 1 

\ | | 9 ee ee ban Work was not carried on faſt — 2 deing employed by the ; aw 384 . 

Y Moclaxrin, Profeſſor of Mathema | Council in directing the putting:theſe; Walls in a, Poſture of Defetice: © 2 

1 . Sag en e, ee eee That the Deponent went ſeveral T imes, and viewel.the Works as. they © 4 

5. of the Biilies of Edinburgh. were carrying on W and, in his Opinion, they were carried on in a, 3 

& Advocate, one of the principal Town-Clerks | flovenly- and careleſs Manner, there being few Hands employed A a 5 1 
ee en ee I | he rewembers, that Mr. Fo/eph Id illiamſn Advocate, was ſen "by. dd 4 

* N | Volunteers to the Provoſt and Magiſtrates, as he thinks, with a h eng- 4 

5 8 5 Printer in A i trance, and N. deſire that ſome. .] hings might be forwarded, as con? 3 

a Portes, Clerk to Archibald Stewart, Eſq; late Lord Piovoſt of | tained in a. Note rejative to theſe Works; whereof Mr. lian I 

| ene ee e ee | reported that ſeverals were granted, and at the ſame Time told the Pra- 3 

Nobel Fohnton, one of the Soldiers of the City-guard theres [ voſt's Treatment of him was a fittle rough. Depones, That, upan 4 

e 3 David Lindſay, Writer in Edinburgh. 1 | 4 Sunday Night, the 15th September, the Pannel, Capt. James Yurrays $ 

Fj + Coutts, ' Eſq; late Lord Provoſt of Edinburgh. _ ©, |] General Receiver of the Cuſtoms, and the Deponent, being tag her. n 

e Aae £x ine, of Edinſbecd, Advocate. I Mrs. Clare s, Vintner, Mr. Maclaurin came to, er Gregs Bae the 

al Dougal Ged, Goldſmith in Edinburgh. Provoſt to lo: the Cannon, in order to try them : Thar Mr, MatltPin | 

8 in Polſon, V intner there. | | | I | waited ſome Time, the Pannel being then in a good deal of Hurry ; but 1 

RP Chur les Fraſer, Merchant there, | . | when he was going out, he told Mr. Maclaurin, That Mr. Drimmond 1 

10 „ Danald Mackay, Cadie there. 55 _ | the Deponent would give him the proper Orders. As to Article fous q 

* Walter Orrech, late Deacon of the Shoemakers there. | depones, That it was ſeveral Times talked of to the Panyel in the 

ly ws Norrie, Painter there. | | 3 N 7 Hearing, to lay aſide the Trained-Bands; and for thefe>twoi 

. „In Yetts, Merchant, and ſametime one of the Bailies there. _ | Reaſons ; firſt, That ſeveral of the Trained-Bands were bilievsd g he 

of bn Steven, Merchant there. . 3 I diſaffected; and, next, It was not convenient for the Volunteers to do 

ch David Jnglis, Merchant, and ſometime one of the Bailics there. I double Duty, both in the Trained- Bands, and in their own Campanies : 

he EEdward bebe, Druggiſt there. 9 ate 1 That, the Pannel diſapproved of this Propoſal, becauſe the VLraiged- Banda 

en Nobert Boyd, Merchant there. 8 a 0 | were the old Companies of the Town zand beſides, he thought was im- 

. Alexander Crawford, Baxter there. i a Iptudent to put a Mark of Diſtinction betwixt the different Inhabitants: 

m Archibald Eagle, Seed-merchant there | | That the Deponent remembers, that the Trained. Bands of the City 

-Fdward Caithneſs, Merchant there. 44 we . | were laid aſide in the Year 1715, upon the Oecaſion of the then Rebel- 

- Francis Jaffray, Wigmaker there. | Ty | lion; and the Care of the City given to à Body of Volunteers, who had 

* * Mark Sandilandi, Merchant, late one of the Bailies there. aſſociate themſelves much in the ſame Manner as thoſe did upon Occaſion 

55 * Alerander Hepburn, Merchant there. | het | | of the laſt Rebellion. Depones, That he remembers a Propoſal made 


*Robert Brown, Taylor chere. COT 7 | among the Volunteers, for employing a Number of able-bodied Lads, 
William Wightman, Shoremaſter at Leith. = 2 

' Charles Leſlie, late Collector of the News- paper, intitled, The din- | fill up the Edinburgh Regiment; bur knows not rhéther this Propoſal 
''> - burgh Evening Courant. [N. B. This Witneſs was nut cited.) | was made to the Provoſt or not. And, being interrogate for the Pan- 


William Smith, Merchant in Edinburgh. _ | nel, depones, That he knows not whether that Propoſal for laying aſide 


upon the Reward of a Guinea io be given to each of them, in order to 


443 


6 hate gion: | | | i re ec. | the Trained-Bands, was ever laid defore the Countil. As to Article 
„Then the Lord Advocate adduced the following Witneſſes for . | fifth, depones, That he remembers, that, upon Su the. I5tn Sep- 
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nd 
a the Libel againſt the Pannel. | „f | tember, there was come to the Town of Edinburgh; h;0 1 
1 eee eee eee own of »of Volunteers, 42 
fed 7-4... George Drammond, Eſq; preſent I. ord Provoſt of Edinburgh, from Dalkeith, ico from Muſſelburgh, 180 Seceders; and 70 Exciſe-Oſt- 
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ſolemnly ſworn, purged of Malice and partial Counſel®, examined and cers; which, conjoined with above 4o0 Volunteers in the Town of 
interrogate, depones, That, upon Sunday the Sch of September 1745, | Edinburgh, 200 of the "Edinburgh Regiment, and 126 of the Town- 
he was lent by the then Lord Advocate to P rovoſt Stewart the Pannel, | Guard, made in all 1119 Men in the Town of Edixburgh, "beſides the 
to acquaint him, That his Majeſty's Sign-manual was come down for | T'rained-Bands. As to the ſeventh Article, depones, That, upon Monday 
raiſing. the Eainburgb e of a thouſand Men; and, upon that | the 16th of September, he heard from Lord Home, there was a Petition, 
Ocenbon, he ſpoke to the Pannel about the Burghers aſſociating them- | fuch as is mentioned in the faid Article, goin forward; but he did not 
9} ſelves as Volunteers : but the Pannel doubted of the 1 1 of ſuch | ſe it that Day: That, about Four 6'Clock of that Afternoon, the Fire- 


Ti an Aſſociation, and defired to have the Lord Advocate and Solicitor's | bj] rung, which was the Signal for the Volunteers: to repair to their 
0 Opinion thereupon; which was afterwards procured: But who pro- reſpective Poſts; and which the Deponent accordingly did, by repair- 
yy euted it, or brought it to the Pannel, the e knows not ; but ing to his Poſt in the Laton-mar et. As es: Arccts Linked, depones, 
” remembers, that he had a Converſation with the Pannel upon the Subject | That, previous to the ringing of the Fire- bell above-mentioned, the De- 
10 of that Opinion, after it came to his Hand - And at that Time the ponent came into a Meeting of the Magiſtrates and Council in Gold- 
0 Pannel excepted to it, in regard the Opinion did not expreſsly mention, {miths-Half, where Mr. Greſet Was, who had come there to make offer 
17 that it was not treaſonable; upon which an Addition to the former | of a Body of Dragoons being ſent into the Town, in caſe th-y were 
6 Opinion was obtained from the Advocate and Solicitor, bearing. that the required: That, upon his coming in, he found the Council deliberatin 
A Aſſociation was not treaſonable: And which Opinion and Addition | what was proper to be done upon that Oecaſton? That the 2. — 
0 being ſhewn to the Deponent, depones, That they are the ſame which | called to the Deponent, to give RIS Opinion concerning the giving up or 
* he has above deponed upon. Depones, That after it was reſolved to | defending the Town; the 5 4 Gere was no 


| — Nr Holy vow anſwerz hat. 
58 accept of the Volunteers, the Volunteers agreed among themſelves to | Occafion to aſk his Opinion u on Hrat oitity/as he fad given it formerly, 
have a Tov inſert in the News ee and which 1 N was and by his Actions teſtified hi 1 cnhstton 70 Wente Town. Tat 


5 accordinel them drawn up, and bore, That, upon the Receipt of | thereafter Provoſt Coutts cùme into the Meeting uhll falling into Con- 
his Majeſty's Si n-manual, authoriſing the Provoſt and Magiſtrates to verſation with the Deponent, he fre ently, Pes * 
21 raiſe a thouſand Men, and the inliſting the Volunteers, upon the King's ſpeak: At laſt the Deponent earpgeg di 10 Gorner, and faid to him, 
4 Lawyers giving it as their Opinion, that this laſt might be warrantably | « Why ſhould I ſpeak, conſider ing the Lord Home told me, That he 
15 done, the Provoſt chearfully ſet about it: And the Deponent was ſent | heard you ſay, on Saturday laſt, as you was coming up the New Bank 
ties from that Meeting, to ſhew this Paper to the Lord Provoſt ; and he | « Cloſe, and when he was looking out of the Lord Tuſtice-Clerk's 
0 ordered the Deponent to ftrike out the Words, ch-arfully ſet about it, and, | * Dining-Room Window, That all the Buſtle and Work they were now 
1 in place thereof, inſert, acquieſced in it: And it was accordingly ſo put | making about defending the Town of Edinburgh, wes idle, and None 
1 in the News-papers. Depones, That, the Night preceding the Meet- . ſenſe; for that the Provoſt had in his Pocket, three Days ago, the 


ing in the New Church Ifle, being the ꝗth pred the Pannel came | « Terms ſettled in Writing upon which the Town was to be given up!“ 
to a Tavern where the Deponent and ſeveral other Volunteers were; | And Provoſt Coutts ſeemed concerned, and did not ck ie 

6 and, after they had told him what they had been doing that Day, and | avoided owning it. Depones, That a little Time after he left this 

0 what Succeſs they had in carrying forward the Subſcription, in order to] Meeting, he heard the Fire- befl ring; which made him go to bis Roſt in 

: aſſoc iate the Volunteers together, it was told the Pannel, that they had | the Laun-marlet, as above de poned upon; and, after remainingwtitt the 
judged it proper to put on a Badge, or wear a Cockade, as a Mark of | Volunteers for about three Quatfers of an Hour under Arms, and get- 
Diffinction of their Loyalty to his Majeſty's Government: But this | ting no Orders, the Officers amongſt themſelves thought proper to adviſe 
Propoſal the Pannel heard with a Sneer; and told them, he wiſhed they | what was to be done; and at laſt came to this Reſolution, as they ſaw- 
might not expoſe themſelves to the Ridicule of others: To which, one | they could be of no Uſe to the l'on, to return their Arms to the Go- 
of the Volunteers, who was the Deponent, made Anſwer, Mben we put | vernment, from whom they had them; whieh was accordinglycxecute 
en that Badge, we'll take Care no Man fhall dure to inſult us, be his. Cha- | by the Volunteers, the 5 the Seeeders, and Excifemen ; 
racter what it will. Depones, That upon September 10, at a Meeting | who all marched up to the Caſte, and delivered up their Arms, except 
of the Volunteers in the New Church Iſle, the Panuel came there, ind |. two Companies 'of Volunteers, who remained upon Guard at che Ne- 

0 a pretty large Lift was given him by the Volunteers, out of whom they ! therbaw Port; a and when they returned from the Caſtle, it was about 

0 deſired to he their Officers named; and that, next Day, the Pangel | half an Hour A ter Sunſet. Depones, That, after coming ſrom the Caſtle, 

. * Partial.Counſel, by the Law of Scotland, is, the inſtigating the Proſecytion, or offering the Party to depone in his Favours dei r wyets 
h Conſultatien, as 4 might be ſhewn —— was 8 bs Fa every F itneſs, A Ang punts is obliged 4 — 6 „ 
theſe Particulars, which is called purged partial Counſel, © | Nudes 


* 


” "_ 


Jon 


ccc nnn N . ; . 5 * Se A 
n r * * e 9 N e ang ind! EYE 9 7.0 9 
* ! W 9 0 0 FR \ PRs n * DEPT IE 2; 2 rr 7 KP AE "FTE FE XL . * 9 * " * * 
N LOI N n c _ ITS 
Nn. 1 \ 2% 1 1 5 2 : 1 af 1 N l 
2 71 - 


i , 6. 
9 


. 


© Went to de ite Ii ib T hed 
edge Wir ng WRC HO e 


vas gontt6 inform the M 


another from? Mi Pall in Dunbar, ditected to Lord Advocate, 94411 


5 


of hit ohm Cop Arrival off Dunbar: That, upon this, the Deponent tol 


hang them up. Then the Deponent propoſed, that a Drum ſhould be 
beat through the Town; bot the Provoſt made Anſwer, Thar the Vo- 
luntéers, and others, had delivered 7 Arms, and the Military had 
leſt them and they could not defend the Town'by themſelves. The De- 
ponent” likewiſe told 

defended,” that the Cannon which were mounted upon the Walls, and the 


Arms which the Inhabitants had, might be ſo ſecured, as that they ſnoufd 


not fall into the Hands of the Rebels. Upon this the Pannef handed 
over to the Deponent the Letter given in with the Libel; Number 1. and, 
upon reading it, the Deponent told the Pannel, That he did not know, 
but if they gave up the Town to the Rebels To- morrow, that the next Day 
the King's Troops might think they had a” Right to uſe it as a Town taken 
from the Rebels. As to the eleventh Article, depones, beſides what is al- 
ready faid, That the Number of Firelocks and Bayonets which were in 


the Town-magazine in the Years 1726 and 1727, when the Deponent | 


was Provoſt, were about 1200; and that the Deponent believes the 
Prained-Bands uſed to be ſupplied out of that Magazine. And the Re- 
pfreſentation given out with the Libel, Number Seven, being ſhewn to 
the Deponent; and he being interrogate, whether he knows any thing 
bf the ſaſd Repreſentation? depones, He remembers it to have been drawn 
up at one of the Meetings of the Volunteers where he was preſent ; that 
e was rend vverto them, and afterwards ſent to the Pannel by Mr. Vi- 
Fhſon; one of their Number. And, being read to the Deponent, de- 
ones, That it is the Remonſtrance before-mentioned in his Oath. And 
& #nterrogate by the Pannel, whether or not the Deponent knows 
ſt Orders were given for all theſe Particulars by the Provoſt ? depones, 
That the Repreſentation contains four Articles, viz. the firſt, concerning 
the Guards of the Town, of which the Deponent never heard afterwards 
any Complaint 3 the ſecond, concerning Taser and the third, con- 
cerning the inbringing of Meal; both which he believes were complied 
with, and immediately done; the fourth concerned the Wrights and Ma- 
ſons being ſet to work ; as to which, the Deponent knows, that Bailie 
Robert Bailiſe had the Town-CounciPs Orders, and their full Power 
veſted in him, to fee to the Execution of theſe things relating to the City 
Walls: And the Deponent does not doubt but theſe Orders were given, 
though in fact very few more Workmen were employed, and ſet ro Work. 
Cauſa fcientie patet. | And this is Truth, as he ſhal anſwer to God. 
II. Mr James Leſſie Advocate, and one of the Commiſſaries of Edin- 
burgh, depones, That, upon Monday the 16th of September 1745, about 
Ten o' Clock Forenoon, the Deponent having ſome Buſineſs with Mr. 
Gordon Merchant, and not meeting with him, and ſeeing the Pannel, he 
defired the Pannel to go into Lech's Coffee-houſe, and have it ended with 
him; and as they were going in, Andrew Alves, Writer to the Signet, 
followed them, and went in with them; who told them, That he had 
been out at Einlfihgeto the Day before, where he faw the Rebel or High- 
land Army, and ſeveral of his Acquaintances, particularly the Perſon then 
called Duke of Perth; who aſked him, What they were doing in the 
Town of Edinburgh? that they had need to be careful; for, if they ſtood 
to their Defence, he would not anſwer for the Conſequences : And, that 
Mt. Alves was afterwards catried up to the Pretender's Son, who told him 
much to the fame Purpoſe: That, upon this, the Deponent ſaid, This was 
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him, it was proper, ſince the Town coutd” net” be 


| 


a'very odd Meſſage ; but does not remember, that the Pannel ſaid any thing. 


HI. Mr. Robert Craigie of Glendoict, Advocate, depories, 'T hat, in 
the laſt Week of Aionft 1745, he was preſent at a Meeting of ſeveral of 
the Friends of the | 
Lord Juſtice-Clerk's'Houſe, where was preſent alſo Provoſt Stewart, now 
Panne I; where the Propoſal for Tevying a Regiment of a thouſand Men 


| 


overnment, and Inhabitants of Edinburgh, in the 


for Defence of the City of Edinburgh was talked of: That the Perfons | 


reſent ſeverally gave their Opinions; as did Tikewife the Pannel; at leaſt 
Fooke of the Subject; but the Deponent did not take notice of any thing 
as femarkable in what the Pannel faid : That the Deponent underſtood 
the” Purpoſe of that Meeting was, in order to adviſe the Magiſtrates of 
Edinburgb concerning the Lawfulneſs of that Meaſure : That the Mect- 
ing generally agreed, that it was proper to apply for his Majeſty's War- 
rant for that Purpoſe ; and the Deponent, being then his Majeſty's Ad- 
vocate, undertook to write for it, which he did that very Night; and 
received his Majefty's Sign-manual, by Expreſs, on Sunday the 8th Sep- 
tember. Depones, That there were preſent at that Meeting, ſo far as 
rhe Deponent remembers, the Lord Juſtice-Clerk, Lord Tinwald, Pro- 
' volt Macaulay, IV illiam A'exander, Merchant, and ſeveral others. De- 
pones, That Provoſt Macau and Mr Alexander followed the Deponent 
from that Mlieeting, who affured him, that no Scruple needed to be made 
for fear of Want of Money to ſupport that Regiment; for that they would 
undertake to find Subſcriptions enough to ſupport it: and the Deponent 
accordingly wrote to one of his Majeſty's Secretaries of State. Depones, 
That, upon Friday the 6th September 1745, 2 Gentleman who had been 
a Magiſtrate of Edinburgh, brought to the Deponent a Petition, propofed 


— tit. 


—_— 


to be-fianed by ſeveral of the Burgeſſes, to be preſented to the Provoſt and 


Magiſtrates, and defired the Deponent's Opinion, whether the Petition 
contained” any thing illegal or improper ? and that the Deponent gave his 
Opinion that it did not: That next Day, the 7th September, one of the 
Magiſtrates came to the Deponent's Houſe, and told him, that the Pro- 
voſt, and ſome of the Magiſtrates, wanted to wait of him for his Opinion, 
and deſired to know his Time: That he ſaid, the Magiſtrates might come 
when they pleaſed; that accordingly, very ſoon after, the Provoſt, and 
| 3 
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Vates deſired 1 7 gobehe, and Mer 
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o Mr. Dundas who... immegiately came; and, after: talki with; hit 
vid, in his, Prefenge, RiBate xo his ebene Gelen, Wen hel 
down in Writing, That it was Jawful; in the then 


le Deponent teſtified ſume Surpriſe at the Seruple; howevery' im 
to ſatisfy it, the Deponent and Mr. Dundas ſigned a ſecond Qpiai 
That it was not treaſonable for the Magiſtrates to grant the Defire bf 
the Petition. Depones, That, on Monday the 1th September 1745, Mp. 


Dundas came to the Deponent's Room, about Mid-days and t 
along with him Andrew Alves, Writer to the Signet, Pay | told the(Depq- 
nent, be found him delivering a Meſſage from the Pretendet to the People 
in the Street; and that he had brought him to the Deponent to be ,exd- 
mined, The Deponent does not remember whether Mr. Dundas brot 
any Guard along with him. That the Deponent accordingly examined 


Mr. Alves; who told the Deponent, that he had fallen in with the Higi- 


land Army on this Side of Lixlitbgoto that Morning, and that he Rad bern 
ſome time with them: That the Perſon called the Duke of Herth ſpoke 


| to Mr. Alves, and defired him to deliver a Meſſage to the Provoſt of A 


burgh, importing, That he expected to be received into the City with- 
out any Fo FEY 1. 68 or Reſiſtance; in which caſe the City . 2 
his Protection; but, if he met with any Oppoſitions . the City might ex- 
pect Treatment that neither he nor they would wiſh :* That tht Peron 
whom they called the Prince, was near by when this Meſfage wus deli- 
vered by the Duke of Perth, and aſſented to the Meſſage 3 That: Mr. 
Alves came into Edinburgh, and, having met with the Proyoſt, the 
Pannel, he delivered this Meſſage to the Provoſt; and that he had re- 
peated the ſame thing to ſeveral People he met with on the Strects. 
That the Deponent remonſtrated to Mr. Alves, that it was treaſonable 
in him to carry ſuch a Mellage from the Rebels; and the Deponent, 38 
he thought it might be attended with bad Conſequences, to raiſe Se- 
tion and Diffention in the Town, by ſpreading this Meſſage, he reſal id 
to commit Mr. Alves to Priſon; and according}y.cauſed his Clerk. 40 
make out a Warrant for that Purpoſe. That, in the mean tima the 
Lord Juſtice-Clerk had come to the Deponent's Houſe, andwas in dhe 
Room with General Gu//?: That the Deponent having come inodo 
them, told them what had happened, and his Reſolution to commit Mr. 
Alves: That they approved; only, Lord Juſtice-Clerk fuggeſted, That 
it would be proper to ſend to che Þ 0 


f rovoſt ; and, if the Fat of delivetitg 
the Meſſage to the Provoſt, was ſuch as Mr. Aves repreſented,, Hat it 
would be proper that the Commitment ſhould be by the Provoſt; . That 
accordingly the Deponent ſent his Clerk with a Mcſlage to the Proreſt, 
in the Name of the Lord, Juſtiee-Cleck, Mr. Gueſt, and his oo, Le- 
firing he would come to them: That the Provoſt came very ſoon after; 
and the Deponent underſtood it was in compliauce with the Meſſage. 
That, upon the Provolt's coming in, my Lord Juſtice- Clerk told kim 
what Mr. Alves had faid with reſpect to his deliteting the Meſſagę to 
him. And the Provoſt acknowledged the Meſlage had deen ſo delivered; 
that the Provoſt had repeated it to one of the Magiſtrates, the Deporght 
thinks he ſa'd it was to, Dean of Guild Hathzrn;. and that he afked s 
Opinion, whether it was proper to mention it to any of the reſt of the 
Council ? That the Dean of Guild ſaid, it was by no means proper. Ther 
the Lord Juſtice-Cleck aſked him, why he did not take Notice of Nh. 
Alves? why he did not commit him? that i: was 2 treaſonable Practice. 
That the Provoſt made ſome Excuſe; that he did not know, or did not 
think it was Treaſon. That he was told by the Lord Juſtice-Clerk, Mat 
he ought ſtill to commit him; and in this Opinion the Deponent cop- 
curred with him. That the Provoſt deſired Directions in what Mager: 
That thereupon the Deponent gave him the Warrant that he had mage 
out. That thereupon the Provoſt went away; and, ſoon alter, ane 
from the Provoſt brought to the Deponent a ee of Commitment; 
but the Deponent defircd the Meſſenger to get proper Oſũcers to exeche 
the Warrant; and ſoon after Mr. Alves. was carried off Friſoner from 
the Deponent's Houſe; and the Deponeat believes he was commintedg® 
Prifon. Depones, That, upon the ſaid fo. d, the 16th S:ptearby, 
while General Gueſt was in the Deponeat's Houle, it was ſuggeſtedego 
the Deponent, that ſome Contufion ſeemed to ariſe upon the Streets: The! 
it occurred to the Deponent, and to General GuefF, and others, ho uwe 
coming and going to the Deponent's Houſe, that it might. be of uſe to 
ſuppreſs diſorderly People, and to encourage thoſe who. were in Am 
for the Government in the City, that a hundred Dragoons ſhould ge 
brought into the Town; and that this might, at the fame time, be.q 
Lofs to the Service of the Dragoons, if ſo many were chofea out of C 
lonel Gard ners Regiment, whoſe Horſes were rendered. unſ.rviceable bw 
their great Fatigues, That the Reſolution was accordingly taken; and Sif 
John Ing/is, with the Aſſiſtance of tome other Juſtices of Peace, proyidrd 
a Quantity of Hay for the Subſiſtence of the Dragoons, That Colonei.Glay 
ten, who, as the Deponent underſtood, ated as Aid de Camp to Erigadis' 
Fowkes, came ſeveral times that Forenoon to General Gne/? for Orders ; 984 
that, at one of theſe Times, General wy gave Otders to lend in the hund ted 
Dragoons, by a verbal Mefſage to the Brigadier. That General Cue vn 
to the Caſtle before Two o Clock. That, before Three, Colonel Cianten came 
to the Deponent's Houſe, and told the Deponent, that Brigadier Fou Ac declin- 
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et de ee g written Otder from Mr: ug: That, upon this, Me. 
2 the Solicitor, and the Deponent, 1 N fin 'Colottel Clayton 
wt * That Mr. Cuft agreed to 

ondition, at the Provoſt of 
nt, ſhould him their Opi- 


The | Dragoons, and ſhould put it in the Hands 
'of the Secretary at War, who wrote the Order; that the 
Li ' Mr. Et 


ada;'s ; and, upon delivering this Opinion to Mr. 
ſhould deliver the Order to Ctone! Clabes: That 
| erat accordingly ſigned the Order, and delivered it to Mr. Lindſay ; 
and the Opinion defired red Was wrote out 5 Mr. Linaſay. That Colonel 
4 Mr. Dundas, Mr. Lindſay, and the Deponent, came down from 
the Callie,"and called for the Provoſt"ar his Houſe, and miſſed him; but 
met him in the „ to the 1 to Fiſher's Land: That 
the Deponent "told" the Provoit what had paſſed; and that it was proper 
[be ſhould fign the Opinion, in order to procure the Dragoons. That the 
:Provoſt appeared in ſome Confuſion, and ſaid he was haſtening to the Jeft- 
ert u ſhut it; that the Highlanders would be there before him. That the 
patient ſuggeſted, that the Meaſure might be of uſe againſt the Higb- 
3 3 and that it would be no loſing of Time. The Provoſt agreed to 
22 to the Deponent's Houſe ; and the Provoſt, in the Deponent's 
: Confulting-room, ſigned the Opinion, and after him it was ſigned by 
the Deponent and Mr. Dundas; and the Deponent having A 
1 Opinion to Mr. Lindſay, Mr. Lindſay delivered the Order by 
Mr. Gueff to Colonel Clayton, in order to be carried to Brigadier Fow4-s. 
:Depones, That Colonel Clayton, upon his coming to the Deponent's Houſe, 
did inform the Deponent that the Rebels were on their March, and were 
come the Length of XK:rk/ifon Water. And when the Deponent was in the 
-Caltle, he obſerved the Dragoons marching Eaſtward by the long Dykes; 
and this determined the Deponent to follow them down to Leith, where he 
ſuppoſed they were marching to ſolicit the Execution of Mr. Gus Or- 
dere That he believes this might have been about Four o'Clock. at Night. 


That he met Mr. Falter Gre/et, then Collector at Alloa, between the Water- | 


Fat und the Ab- That Mr. Greſet told the Depontent he was coming 
wich a Meffage from the Lord Juſtice- Clerk to the Provoſt, offering him 
the Afiſtance of the two Regiments of Dragoons, or ſuch a Number of 
them as the Provoſt ſhould defire, in Defence of the Town: That the De- 

w told Mr. G»ofet, that the Provoſt had agreed to demand, and ob- 
tained an Order to bring in a hundred Dragoons ; but he might proceed 
with his Meſſage. That Mr. Greſet did not ſay, nor did the Depo- 
dent underſtand, that he had any written Meſſage from the Lord Juſtice- 
Clerk. That the Deponent found the Dragoons, had not gone to Leith, 
bur were in their Road to Fiſher-r:w: And he underſtood from Colonel 
 Clayten, that Mr. Fowkes did not incline to divide his Dragoons. How- 
"ever; before the Deponent had come up with Mr. Fowkes, Mr. Stark, 
Commander of the Cuſtom-houſe Sloop, delivered a Letter to the Depo- 
nent from'the Provoſt of Dunbar, acquainting bim, that the Fleet, on 
| board of which Sir Cope's Troops were, was ſeen within the May 
bout TW- O o'Cloek ; and that they would be at Leith with the next Tide, 
'which would happen in the Night-time. That as the Deponent read his 
Letter aloud, it was ſoon known through the whole two Regiments, and 
to Mr. Fowtes. That Mr. Fowkes thereupon alighted, and went into Mr. 
' Forbes's' Houſe; and, as the Deponent underſtood, he there wrote Letters 
to Sir John Cope, acquainting him of the Situation of Matters: and 
the Deponent found Mr. Fettes not at all diſpoſed to divide his Regi- 
ments, or to comply with Mr. Gue/f's Order. While the Deponent was 
in Mr. Forbes's Houſe, and Mr. Fowkes was writing his Letters aforeſaid, 
Mr. Greſet returned from Edinburgh, and delivered to the Deponent a 
Letter from the Pannel, addreſſed to the Deponent and Lord Juſtice- 
Clerk, which be now produces, and is marked by him and the Lord 


1 


Examinator; wherein he deſires a new Opinion from the Deponent and | 


the Lord Juſtice-Clerk, before he would receive any Dragoons. That this 
was a Diſappointment to the Deponent, and made him not think it proper 
to preſs the ſending the Dragoons, as it pe 
changed from the Time he had left Edinburgh. However, Mr. Graſet 
was ſent back to Edinburgh, with the Accounts of Sir Fohn Cope's Arrival; 
and the Deponent delivered him his Letter, with a Certificate that the 
Leiter and Account were genuine. And depones, That he heard Mr. 
 Ferukes mention what he had wrote to Sir John Cope z and that he had ad- 
viſed him rather to land his Troops at Preſlon- pans or North- Berwick than 
at Leith, as he would be ncarer the Aſſiſtance of the Dragoons, who were 
to be quartered that Night at Pre/fon-pon;, or thereabouts ; and being in- 
terrogate for the Pannel, What he thinks was intended by the Councils 
mentioned in the Provoſt's Letter above deponed upon ? depones, T hat 
he apprehends the Councils therein mentioned is what paſt at a Meeting 
in the Lord Juftice-Clerk's, in Edinburgh, on Sunday Evening the 15th, 
when General Gueft, Brigadier Fowkes, Lord Juſtice-Clerk, the Pannel, the 
Deponent, and ſeveral others were preſent : that the Depenent underſtood, 
that it was then upon, that the Dragoons ſhould incamp that Night 
en this Side the Ce Bridge; that ſome time after a Queſtion was ſtated, 
Whether the Town of Edisburgb might not be a proper Quarter for the 
Dragoons, to wait there the landing of Sir John Cope ? and, whether they 
tould not at Pleaſure join him, whatever $icuation the Rebels might be 
in? That the Deponent remembers that Captain Murray, the Receiver of | 
the Cuſtoms, anſwered, That he thought it would not be a proper Quarter; 
for that if the Rebels were poſſeſſed of the Suburbs, and ſhould ſet fire to the | 
Potter- Row and Briftow Ports, the Dragoons could not poſhbly march out. | 
That this was all the Deliberation that the Deponent and the Provoſt to- 
gether were Witneſſes to concerning the Drageons coming into Edinburgh ; | 
and, to the beſt of bis Memory, theſe were the very Expreſſions. Whe- 
ther there was any other Concert upon that Subject the ſaid Sunday Even- 
ing, the Deponent cannot ſay ; as the Deponent went to another Room to 
examine Priſoners, after the Reſolution was taken touching the Incamp- 
ment that Night; and when the Deponent returned ta the Company, he 
W Murray's Opinion laſt deponed upon; and very ſoon there- 
/ OL. . WEED | 
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t ſhould e. the Provoſt's Subſcription to the Opinion, and 
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| aftef the Company parted; | Aud depohes es, That tie Peiition by the Bur- 
| gelles to the Magiſtrate and Counci and the two Opinions 4 now 
Pn in Court, and ſigned by Mr. Dundas and the Deponent, are the 
Tetition and Opinions referred to in the above Depoſition... bn! 
N. B. De Letter referred to in this Oath; and produced by Mr. Craigie, is 

| fall e in the Information for the Proſecutor, p. 33. except a Poſiſcripr; 
| in theſe Words: I am determined by your Orders. 
IV. Mr, Robert Dundas younger of . Advocate, depones, That 
the Deponent went for a few Days out of Town about the End of Hug 
1745. That, on his Return, he underſtood, that there had been a Meets 
ing concerning the raiſing a Regiment lor the Defence of the City, and 
likewiſe concerning a -Propoſal' by ſome of the. Burghers and Inhabi- 
tants, to ſerve as Volunteers in that Service: That ſome of thoſe concern- 
ed in the Propoſal came to the Deponent's Houſe, to aſk his Opinion con- 
cerning the Lawfulneſs of it; and told him, that ſome Diſſiculties were 
made about it, particularly by ſome Lawyers. That the Deponent aid; 
He had no Difficulty of its being lawful. In conſequence whereof a Mei- 
ſage was thereafter ſent by the Town-Council to get the Opinion of Mr. 
Craigie, then Lord Advocate, and the Deponent's; which they according- 
ly gave in Writing, and ſubſcribed. But, as the Deponent was going 
away out of Town, ſome. Hours after that, he met Robert Baillie, then 
one of the Bailies of Hdinburgb, and another Member of the Town-Coun- 
eil, whoſe Name the Deponent cannot recolle&; who told him, That 
the Provoſt. was not ſatisfied with the Opinion; that he excepted to che 
Manner in which it was expreſled; (becauſe, though they had ſaid it was 
lawful, they had not ſaid it was not Treaſon: And that thereupon Mr. Craigie 
had already ſubjoined an additional Opinion; but that ſtill Provoſt Stew- 
art was not pleaſed, unlęſs he got 82 Subſeription. And the 
Deponent accordingly ſigned that additional Opinion alſo: And that 
the Opinion, and additional Opinion, in the Clerk's Hands, ſhewn to him, 
are the ſame that were ſigned by him. Depones, That upon Monday the 16th 
September 1745, the Deponent came down to the Street from Mr. Craigie's 
Houſe about Eleven o'Clock in the Forenoon : That he met Sir Fohn [n+ 
| glis of Cramond at the End of the Lackenbooths ; who told him that Andrew 
Alves Writer to the Signet was at the Croſs, telling to every body, That 
he had brought a Meſlzge from the Rebels at Liniirhgow, That, if the 
Town of Edinburgh was peaceably given up, there ſhould no Miſchief bs 
done to the inhabitants z but, if any Reſifhance was made, the Conſequence 
might be fatal to them, That the Deponent went immediately in ſearch 
of Mr. Alves; and, having found him, aſked, What Tale he was thus 
ſpreading about; and how he came to carry a Meſſage from Rebels ? That 
Alves repeated the Meſſage, as above; and excuſed himſelf for bringing itz 
ſayings, That he accidentally had been taken Priſoner by the Rebels, That 
the Deponent immediately carried Mr. Alves to Mr, Crargte's Houſe, and 
there left him; and, returning ſome Time after, he found together the 
Lord Juſtice-Clerk, Mr. Crazgie, and the Pannel, Mr. Aives being then 
in another Room: That he was then toid, Alves had delivered the Mef- 
ſage to the Pannel about an Hour before; and, as the Deponent thinks, 
the Lord Juſtice-Clerk ſaid, that he and Mr. Craigie had ſent for the Pan- 
nel as the propereſt Perſon to ſign the Warrant for committing Alves : 
That, in a very little, the Pannel left the Room; and, ſaon thereafter, a 

| Party of Volunteers came with the Pannel's Warrant, and carried off Mr. 
Alves to Priſon, Depones, That, about Four o'Clock of Monday the ſaid 
16th, September, Major Clayton brought the Account to Mr. Craigit's, 
where the Deponent then was, that the Rebel-Army was advancing ; and 
that it was thought proper for the Dragoons to retire to the plain Ground 
between Leith and Edinburgh. That thereupon Mr. Craigie and the De- 
ponegt went to Lieut, Gen. Gue/t in the Caſtle ; who agreed to order a 
— Dragoons into the Town of Edinburgh, if the Demand was made 
in Writing: That Mr. Craigie and the Deponent, returning from the 
Caſtle, met with the Pannel at the Bowhead Well; whereupon the De- 
ponent told the Pannel, That they were well met, for they were going 
juſt to ſend for him, to communicate to him ſomething of Importance: 
That the Pannel anſwered, That it was not now Time for Conſultation, 
but for Execution, when the Enemy was at their very Gates : To which 
the Deponent replied, That it was not for Conſultation, but Execution, 
that he was wanted; and then the Pannel went up to Mr. Craizie's Houſe : 


rſuaded him that Matters were And upon his brieg told that he might, have a hundred Dragoons into the 


Town, if he thought proper; he anſwered, That it was certainly right, and 
that he was very deſirous of it. Upon which a Letter was wrote and ſent 
to Lt. Gen. Guell, ſigned by Mr. Craigie, the ang ch dy and the Pannel, 
requeſting the aforeſaid Number of Dragoons to be ſent into the Town, 

» Mr, George Logan, one of the Miniſters of Edinburgh, depones, That, 
in the Afternoon of Monday the 16th September, the Deponent, and ſome 
others of his Brethren Miners being told in the Coffee-houſe, that 
there was a Meeting of a great many of the Inhabitants in the New 
Church Iſle; and that it was the Opinion of the Meeting, that the Town 
could not be defended againſt the Rebels ; the Deponent therefore went 
to the ſaid Meeting: That he found there the Pannel acting as Praiſes of 
the Meeting: That the Meeting was very numerous: That he could not 
ſay, that they were compoſed of ſuch as he thought the beſt affected to his 
Majeſty's Government : That many of them he did not know; bur of 
thoſe he knew, ſeverals were ſuch as he always thought diſaffected: That 
the Deponent does not remember to have ſeen any of the Volunteers there, 
except Mr. Glen the Miniſter ; but where they were, he knows not: That 
as the Deponent, or at leaſt his Wife, had a conſiderable Intereſt in the 
Town, which he was very willing to riſk for the Service of the Govern- 
ment; he propoſed to the Pannel, then Præſes of the Meeting, that the 


Dragoons ſhould be brought into Town, for the Defence of it: But the 
Pannel anſwered, The Dragoons were gone too far to be brought back 
again. 


VI. Dr. Wilkam M iſbart, Principal of the College of Edinburgh, de- 
pones, That in the Month of September 1745, the Deponent was pre- 
ſent at a Meeting of ſeveral of the Miniſters of Edinburgh, when it was 
concerted, that a Paper ſhould be drawn, and figned by them, approving 
of the Deſign of raiſing the Edinburgh Regiment for the Defence of 
the Town, and engaging to contribute towards defraying the Ex- 
nce. That the Paper was accordingly drawn, and ſigned by the 

| — any, ſeretal other Miniſters in the Deponent's Pre 27 | 
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ice- 


hers ; let us ring the Bell, and go into the New Church Iſle. Upon 
ch che Fire-bell vas rung 


ing Witnels, Mr. Logan, ere, upon a Form, and ſaying, T hat the 


tending out to treat with the Rebels, was inviting them to T'o 
that he heard his Majeſty's Troops were nigh at hand to affiſt the Defence 
of the Town : But that this was generally houted in the Meeting, and 
a Cry raiſed, They were gone, they were fled, they were gone to Haddington. 
Depones, That the Deponent then ſpoke to the Pannel, and put him in 
mind of the Propoſition that had been about half an Hour before made 


to him by Mr. Groſet, as from Lord Advocate and Lord Juſtice-Clerk, 


and deſired to know what Anſwer had been made. That the Meeting 
raiſed the former Cry, They were gone, they were fled. But the Pannel very 
ueſtion deſerved an An- 
ſwer; and then repeated in Subſtance what he had before ſaid in Gold- 
ſmiths-Hall to Provoſt Drummond. To which the Deponent replied, 
That, by the Meſſage he had got, it would ſeem that the Troops could 
not yet be fo far off as was alledged at that Meeting. Depones, That 
thereafter the Deponent, directing his Diſcourſe to the Præſes, ſaid, 
That he hoped no Gentleman in that Meeting would dare to propoſe the 
delivering up the Town to the Rebels, or Words to that Purpoſe. The 
Pannel anſwered, Ves, it is propoſed, | Another Gentleman replied, 
No, Sir, it is not propoſed to deliver up the Town to the Rebels, but 
to ſend out to treat with them; and then they will go by the Town. 
Upon which the Deponent ſaid to the Præſes, That, before making a 
Propoſal of that Kind, or, which the Deponent thinks was his Words, 
before putting a Queſtion of that Kind to any Meeting, he ſhould have 
firſt purged the T'own of the known Enemies to the Government that 
were in it. Againſt which a Hout was raiſed in the Meeting; and one 
of them ſaid to the Deponent, Then you ſhould be amongſt the firſt that 


ſhould be put out of it; which raiſed a great Laugh. That, at the 
ſame Meeting, Bailie Hamilton ſaid to the Pannel, That if it was pro- 


oſed to deliver up the Town to the Rebels, his Lordſhip ſhould firſt 
end Orders to the Volunteers to deliver up the Government's Arms, 
that they might not be ſurpriſed by the Rebels: But the Deponent heard 
no Anſwer made to it. Depones, That Sir, George Preſton of: Valleyfield, 
who had the Command of a Company of Volunteers then planted at. 
the Netherbow, came into the Meeting, and deſired to know from the 
Pannel, What he was to do with bis Company ? or what Orders he was 
to give him ? That. the Pannel anſwered, I cannot anſwer that. yet ; by 
and bye. That Sir George faid, That, if they were propoſing to deliver 
up the Town to the Rebels, it was Time for him to know what he was 
to do, for he could not ſtay ; and deſired an Anſwer. That no Anſwer 
was 2 him, ſo far as the Deponent heard. That then the Pannel 
put the Queſtion to the Meeting, Who are for defending or holding out 
the Town ? If any, let them ſpeak. To which the Deponent ſaid, That 
he was, though he thould be alone there; That Sir George Preſton 
faid, And I; and that one or two more ſaid the ſame: But the Ge- 

nerality of the Meeting were of another Opinion. Depones, That the 
Pannel then put the Celtic, Shall we ſend any to treat with them? 


Upon which the Deponeat ſaid, That he hoped not to have lived ever to 


have heard ſuch a Queſtion put by a Lord Provoſt of Edinburgh. . But 


| 


and 


, 


{ 


| 


no Reply was given. And then the Pannel put the Queſtion, Who ſhall - 


we ſend to treat with them? Upon which the Deponent and Sir George 
Preſten left the Meeting: And, upon their coming out, the Deponent 
ſaw ſome of the Captains of the Volunteers leading up their Men to the 
Caſtle to deliver up their Arms. Depones, That, upon Saturday the 
t4th, the Deponent was told, that the K of the Fire-bell was ap- 
pointed as a Signal for the Volunteers conveening in the Laum- mar tet, 
there to receive their Orders from the Pannel: And the Fire- bell having 
been rung in Time of divine Worſhip on Sunday the 1 5th, in the Forenoon, 
the Deponent was told, it was to conveen the Volunteers as above; and 


— 


5 b \ 
g , * R 5 
jo . p * * * . __— ** 1 
* | 3 ' 
29 Nai. \ qd. I'4 34 + 'v * f 
. * ö \s 


to-give'the' Orders, if his Lordſhip deſired it. That chereupon he are [ 
e and Ju 


| 


( 


28 ä 4 on 1 ON * K 
CW 

N R 1 
* F 


Z 
/ 6/4 


Iſle was {hey Bp 
e 


: 


ve any Judgment what Number Fey molt he 


VII. Mr. Jebn Glen, Miniger of the Goſpel at Edinlurgh, dapones, 
"That the Repreſentation of the Miniffers of Fee to the Loch Po 


them who, he was informed, had concurred in a, Petition to deliver up the 
Torn to the Rebels; and ſeveral others who had not contriduted. Money 


hat he had called them e to take their Qpi 
nion what was proper to be done in the preſent 


go to the Country; 
Depones, That he was informed by the Officers of the Volunteers, ot 
by his Fellow- Volunteers, he himſelf being one, that the Signal ſor 
them to meet at their Alarm- poſt in the Laun- mantet, was, the tofling 
of the Fire-bell. And being interrogate for the Pannel, What the Reaſon 
was why he who was a Volunteer left his Corps, and went away, in 
time of Danger ? ſaith, That he had waited ſo long upon the Strett 
among the Volunteers, without any Orders or Directions, not knowing 
what was to be done, that he begun to belicye the Town was to be de- 
livered up, and the Volunteers, with their Arms, put inta the hands of 
the Rebels; and therefore, though perhaps it was not very agrecable to 
military Diſcipline, he thought it the ſafeſt and beſt for him, tb»tetire, 
And alto faith, That when he came to a Reſolution to go away, he applied 
to one of the Officers of the Volunteers, to have Leave-to put is Gun 
into the hands of a Caſtle-ſoldier who was there attending, and had 
been with him frequently before, in order to teach him ſome what of the 
military Diſcipline: which the Officer agreed to; and the Gun was 
accordingly put into the Soldier's Hands, with Sixpence for his Trouble 
in carrying it to the Caſtle, | 3 ion 
VIII. „ Stewart, Merchant, and one of the Bailies of Edinburghy 
depones, That there was a Propoſition, in the End of Augußt, or Regin- 
ning of September 1745, for railing a Regiment of a thouſand Men, 
Subſcriprion, for Detence of the City againſt the Rebels; but that 
Deponent can. ſay nothing from his proper Knowledge; by whom fuck 
Propoſal was made to the Panne], or how it was received by him not 
having been preſent ; nor does he know of any ObjeQions made by the 
Pannel againtt it, otherwiſe than by Hearſay from” othets. And further 
ſaith, That upon the 5th September 1745, which was a Day of publick Faſts. 
ing in the City of Edinburgh, the Deponent, refleing upon the preſeut 


Danger that threatened the City and the Kingdom, began to think, that 


proper Meaſures were > any which ought to have been taken: An 
therefore he applied himſelf to ſet down in Writing what occurred to him 
as proper to be done on the Occaſion. And the Reſult of this was, à Me- 
morandum he wrote, and carried with him to a Meeting of a great many: 


of the Inhabitants, who commonly uſed to aflemble themſelves int an 
Evening, to talk together of the preſent Poſture of Affairs, and toleon-' 
ſider what was proper to be offered for the Defence of the City, and for 
| oppoſing the Progreſs of the Rebels. That, upon reading and confiders 


ing the foreſaid Memorandum, they came to a Reſolution, to form 4 


Petition and Addreſs to the Lord Proyoſt and Magiſtrates, That ſome of, 
the Burgeſſes and Inhabitants of the City, who offered to ſerve as Volun-: 
teers, in Defence of the City, againſt the Rebels, might be properly ciſpot- 
ed of, and commanded by Officers to be appointed. And, for this end, 4 
Committee was appointed to draw up ſuch a Petition, and Addreſs; whai 
accordingly did meet, and ſorm the Petition and Addreſs now ſhewn da 
the Deponent, marked No. 5, in the Liſt of Writings produced fo 
proving the Libel; which Petition and Addreſs were wrote that Night, 
and ſigned by the Deponent, and ſeveral others, and next Day by more 
Perſons; when a Deputation from the Meeting was ſent with the: faid® 
Petition to the Pannel, then Lord Provoſt of Eainburgb. That the 
Gentlemen who went to carry the Addreſs to the Pannel, returned 
again to the Company, where the Deponent remained; and the Pan 
came along with them; who, when he entered into the Company, ſeem- 
ed to be out of Humour, and complained that any ſuch Paper ſhould 
have been concerted and drawn up without acquainting him; and ad- 

dreſſed himſelf ene the Deponent, telling him, He was 
greatly ſurpriſed, that he Id have had any Concern in it, without" 
giving him any Notice of it, That the Deponent anſwered, It was Hato 
upon the th of the Month before the Paper was concerted: and drawn 


up, or ſigned by any body: That next Morning he was employed in 


getting Subſcriptions to it, that it might be preſented to the Pannel with 


| greater Weight. To which the Pannel replied, That the Matter of this 


that they met accordingly : and as the Deponent weat from Church, he TRI was what he was to conſider, and not the Number of Tas = 
by | ubſcri 
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po eder) thing that was treaſdhable! And further, added, with a Sneer, 
F hare der of nothing to be Treaſon, but what the Law had, made fo, 
pen wich, Tome” of the n the Pannel had fome pretty 


jeh ee to oper 


- high Words, arguing about the Nature of the Paper, and whether it was 
* xfaſbhablevr for. Pera the Deponent faid, He was afraid it would 
- requifeTome” Time and Pains fo Convmce the Pannel of the Reaſonable- 
nei af it but chat he now” had 4 Paper put into his Hin, 5 ligned by a 
Number of Gentlemen of Character; and that the Deponent Pope, that 
- hewould nor-rcjeR it, without taking Advice; which if he did, and con- 


© fidere@ it" thoroughly,” the Deponent hoped he would "alter his Opinion, 
That the Deponent, upon this, left the Company, and went to Mr. So- 


| Jieltor Dandar's Houſe where he found Bailie Gavin Hamilton, and ſome 
Sher Perfons; with Mr. Dundot; to whom be related what had paſſed in 
- th& Company,” anch What ie has above ſaid; and added, That he was per- 
- ſullde&' Provoſt Strwyrt would hot venture to reject the Propoſition made 
to him withour calting for the Advice of the Crown-Lawyers ; and there- 
| ſores! 
| proper Anfwer, ifthe Queſtion was laid before him. Mr. Solicitor Dun- 
- da} then fails; He ſhould early in the Morning wait on Mr, Craigie, then 
Lord Advocate; and concert with him what was fit to be done. Depones, 
That, ar this Time, in Mr. Dundas's, it was concerted between the So- 
licitorg Builie Gan Hamilton, and the Deponent, that in caſe the Pro- 
voſt Mouſd reject the Petition, that Bailie Gavin Hamilian, being next 


- Magiſtrate} ſhauld-call the Council together, and lay the Matter before | 


them, und engenvour to get the Advice of the Crown-Lawyers. Depones, 
That upon Saturday the 7th of September, the Gentlemen who uſually 
met together to ebnſider What they could do for the Defence of the Place, 
thought it fit to publiſh a Paragraph or an Advertiſement in the Edinburgh 
| News-papers, im order to encourage People to aſſociate themſelves for the 
Defence of the Place; And ſuch a Paragraph having . been drawn up, 
narrating, that an Addreſs having been made to the Magiſtrates, they had 
taken the Opinion of the Crown-Lawyers, who approved of it; and that 
in had likewiſe met with the Lord Provoſt's hearty Approbation and Con- 
eurrence,%or Words to that Purpoſe ; the Paragraph was ſent by two of 
their Number, Provoſt Drummzzd, as the Deponent thinks, and the De- 
ponent himſelf. Upon ſhewing it to the Pannel, he cauſed daſh out that 
artꝭoſ it relating to his hearty Approbation and Concurrence ; and inſert 
in place of it; which he heartily acquieſeed in. That the Deponent, and the 
Perſon who went alongꝑſt with him, repreſented, That the Reafon of their 
uſing che Words which were altered by the Pannel, was, to encourage 
People to enter into the Aſſeciation. However, the Pannel ſtill continu- 
ed of the Opinion he had expreſſed. Depones, That, about the Middle 
oſ ihe Week which preceded the Rebels Entry to the City of Edinburgh, 
at à Meeting of the Inhabitants, who uſually came together in the Even- 
to confider'of what was proper to be done for the Defence of the City, 
the deceaſed. Mr. Maclaurin and the Deponent were preſent ; when it was 
eſfted; that ſeveral Things were left undone that ought to be taken 
care of for the publick Safety; and that it was proper theſe Matters ſhould 
9 Lord Provoſt. And it was propoſed, the Deponent 
- hould: 
Lord — That the Deponent ſaid he was willing to follow their 
Directions in that Matter, but did not care to truſt to his Memory; and 
therefore called for Paper, Pen, and Ink, and took down in Writing ſuch 
Particulars as Mr. Colin Muclanrin dictated to him. And, when that was 
done; as the Deponent thinks, Mr. Mark Sandilands went along with him 
to find out the Provoſt, who was then in a Tavern; and, as the Depo- 
nent thinks, in Walker's Houſe, That they went to another Room in the 
Houſe, where the: Provoſt came to them; and they communicated to him 
what was contained in their Paper. Among other Things, that the Meet- 
ing they came from thought, it was proper thereſhould be a general Searc 
in the Lon for Arms, leſt there might be ſome concealed for the Uſe of 
the Rebels ; as alſo, that the Lord Provoſt ſhould concert with the Lor 
Advocate, or any proper Perſon, that a Search ſhould be made in the 
Places adjacent to the V'own, which were not within the Royalty, "hat 
to this the Pannel anſwered,” That Edinburgh, and the adjacent Parts, 
could with very great Diſſiculty be ſearched ſo narrowly, as that conceal- 
ed Arms ſhould be diſcovered; and that he did not ſee =_ good Purpoſe' 
it could ſerve to make a Search; or Words to that Purpoſe :* But, if they 
inſiſted upon 
T bat the laſt of the Particulars taken down in the Paper was, a Demand 
that the Pannel by himſelf, or others of proper Authority, ſhould procure! 
fifty, forty, or at leaſt thirty Sailors, out of his Majeity's Ships, who 
were expert in managing of Cannon, in order to be affiſting in the 
Defence of the City, by taking the Direction of the Artillery that were 
placed upon the Walls, or in the Town. Upon reading of which, the 
Pannel fell into ſome Heat of Temper, and ſaid, * By God, Sir, while I 
am Provoſt of Edinburgh, Sailors ſhall not be admitted.” And the De- 
ponent having repreſented to him, That there were none in Town that 
knew how to manage Cannon; and that Application had been made at 
the Caſtle, but no Gunners could be ſpared from thence ;/ and aſked, 
What he would ſubſtitute in their Place? he made no Anſwer, but the 
former repeated, That, by God, while he was Provoſt of Edinburgh, no 
Sailor ſhould be admitted- And the Deponent being greatly ſurpriſed, 
as ſome time before; when he the Deponent had been infiſting with him 
that Cannon ſhould be provided for the Defence of the Place; he objected 
> ary it, and ſaid, He could not fee they could be of any Uſe, as we had 
Jobody that knew how to manage them: The Deponent therefore, rai- 
ſing bis Voice, demanded to know the Reaſon of ſuch an extraordinary 
Piece of Conduct. To which the Pannel replied, with ſome Heat, My 
* Reaſon, Sir, is plain. If they ſhould be admitted here, it would be, 
* Damn your Blood, Fact; fire away, and be damm d; and ſo they would 
© fire upon, and murder. the-Inhabitants: And it is my Duty to protect 
* the Lives of the Inhabitants, as well as to defend the Town againſt the 
© Rebels ; or Words to that Purpoſe. Whereupon the Deponent left him. 
IX. James Grant, Merchant, and preſent Town-Treaſurer of Edin- 
tergh, depones, That, in the Afternoon of Monday the 16th of Sepiember 
1745, which was the Day that immediately preceded that upon which 
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the Depotent; hoped Mr. Solicitor would be ready to give the 


it, Orders ſhould be directed for ſuch a Search, Depones, 
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from the Meeting, and, in their Name, lay them before the | 
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5e Rebels entotkl the Che, the Deponent was.fo the Goldimiths-Hai!, 
where the Pannel, and ea good. many other, People, were met together 1. 
and heard two or three of thaſe who were preſent, whom the Penne pub: 
 lickIy deſited might. give their Opinion, Whether it was proper to duſen.| 
the Town, or not, and who declined to explain thenifelves upon that 
Latter, obſerve to him, that if the Town was to be delivered up, proper 
Meaſures ought to be taken for preſerving the Arms from falling into the 
Hands of the Rebels. And being interrogate for the Pannel, whether it 
related to the Government's Arms, or to the Arms of the City? depones, 
He does not remember any Diſtinction was made z or further, than that 
the Arms in general Were mentioned. And further ſays, Ihat this Ob- 
ſervation was made by Major Themes Cochran and Captain ανπτπ , 
and, as the Deponent thinks, by Dean of Guild Hathern, Aud depones, 
That he does not remember, Whether any thing was ſaid further upon that 
Sut jet, Depones, That when ſeveral of the Perſons preſent had de- 
clined to give their Opinion a> to defending the Town, the Provoſt de- 
clared, I bat it was his Opinion it ought to be defended; and that they 
might hope for better Terms, in caſe the Town were at laſt, to be ſur- 
rendered, with Arms in their Hands, That, betwixt Three and Four in 
the Afternoon, while the Deponent was at this Meeting, Mr. Gri/ t:came 
in, ſent, as the Deponent believes, from the Lord Jultice-Clerk, or ſome 
other Perſon ; and made an Offer to the Pannel ot a hundred Dragoons, 
to affiſt in detending the City, if he would ſend an Order for thejr-enter- 
ing the ſame, To which the Pannel anſwered, He would ſign n Order; 
but if they came in, they ſhould be made very welcome, And deponets 
That he left the Meeting, and went home. And being interrogate, Why 
he left the Meeting, when they were deliberating concerning the Defence 
of the Town ? faith, That he went away in the Belief that the Lo] n Was 


to be ſurrendered ; induced to think ſo from the Draꝶgoons marchiug Eaſt- 


ward; and that he perceived the Well-affected in the Town; had 4 Jea- 
louſy of the Provoſt : And the Deponent likewiſe perceived, that che Re- 

moval of the Dragoons had made People's Spirits ſink. Deponce, T bats 
ſome few Days before the Rebels entered the Town, the Pannel ſpoke to 
the Deponent in the Parliament-cloſe, : and told him, That, as the: Vo- 
lunteers had made the Propoſal of bearing the Charges of repairing the Ci- 
ty-walls, he thought it was proper the Money ſhould be immediately ad- 
vanced, becauſe he doubted, if that was not done, jt would |in,thezeh 
fall upon the Town. To which the Deponent anſwered, hat it coul 
not be expected they could advance the Money at that time. Further ſays, 
That Mr. Alexander Wibfter joined them at this Converſation; and the 
Pannel made the ſame Propoſition to Mr. I ehſler that he bad made to the 
Deponent; who made the ſame Return as the Deponent had done. And 
being interrogate for the Pannel, Whether this Converſation related to the. 
Reparation of the Walls, as to which Orders had been given by the 
Council to repair the ſame, and the Reparation was going on; or as;to 
ſome additional Fortification, which had been propoſed by the Volunteers? 
| depones, That he knows Orders had been given by the Council for te- 
| pairing the Walls before that Converſation happened; but that this Con- 
verſation related to the Expence of the Work: Bur whether it was the Ex- 
| pence of the Reparation of the Walls, or of ſome new projected Piece of 
Fortification, the Deponent cannot be poſitive, os irs 
X. Mr. e ee Advocate, one of the 1 7 5 A Clerks of the 


| City of Edin urgh, depones, J hat he was preſent at a Meeting of ſeveral 


of the Burgeſſes of the City cf Edinburgh, upon the 5th September 17453 
when it was agreed, that a Petition ſhould.be preſented to the Lord Pro- 
voſt, for Leave to 50 of the Citizens as ſhould plcaſe to aſſociate them - 
ſelves as Volunteers for the Defence of the City. That accordingly ſuch 
a Petition was framed; and the DES, nate aſſiſted in ſraming it. And:;the 
| Paper marked Number 5, in the Lift of Writings ſubjoined tothe Libel, 
being ſhewn to him, 'depones, It is the ſame framed, as above; which was 
" ſigned by all the Company preſent that Night. That he did not ſee this 
Application offered to the Pannel the next Day; but had Occaſion to con- 
verſe with him on the Subject of it in the Evening of that Day; When he 
told the Deponent, that he looked upon the Paper as treafonable ; and aſæ- 
ed his Opinion thereanent. To which he anſwered, He did not think it 
treaſonable, to take up Arms in Defence of the King and the Country, 
though without Warrant, there being a ſubſiſting Rebellion in the Counl- 
try. Depones, That, after the Vetiyon was approved of, he was preſent 
at making a' Draught of an Advertiſement to be inſerted in the News- pa- 
pers; in which there were Wotds to this Purpoſz : That the Pahnel 
heartily agreed or concurred ah ths Deſire of the ſaid Petition. Thar 
two of the Company, When the Draught was made, were ſent to wait 
upon the Pannel with jt. That they went; and. when they returned, 
reported the Draught with an Amendment made by the Pannel's Order, 
by daſhing out the Words, heartily agree or concur; and putting in place 
thereof, acgnieſced in: And that he heard the ſaid Report, and ſaw che ſaid 
Amendment. Wr he was preſent at a Meeting in the New 
Church Iſle, upon the gth September foreſaid; to which the Finne came, 
and named the ſix Captains; and, as the Deponent remembers, expreſſed 
his Satisfaction with the Zeal of the Petitioners; but in what Terms, he 
does not remember: Nor did he himſelf obſerve any contrary or ꝗiſreſped- 
ful Behaviour of the Pannel's on that Occaſion, tho! he heard others talk 
differently of it. Depones, That, upon Wedneſday the 11th September 
forefaid, the Deponent went found the City-wall, from the riflow Port 
to the Vet Port; upon which he ſaw but four or five. Men working. 
That, on Friday thereafter, the 13th, he was deſired by ſeveral of his Bre- 
thren Volunteers, to remonſtrate to the Provoſt and Council, that the 
Reparation of the City-walls was carried on flowly ; and to lay be- 
fore them ſome Propoſals that were thought neceſlary for that Pur- 
poſe : Some of which the Council agreed to, and ſome were difagreed 
to: But that he remembers only one Article diſagreed to, relating 
to a" Houſe at the Potter-row Port, which was propoſed to be taken 
down, or ſo built up as not to infeſt the Walls at that Port. That 
the Deponent and the Pannel had fone warm Words with reſpect to 
n flowly: And he propoſed to the Pannel, that 
Bailie Humilion ſhould be authoriſed to overſee theſe Works; but 


the Pannel replied, That that Truſt was already committed to Bailie Ro- 
bert Baillie. Depones, That he was not preſent when the Propoſal for put- 


| ting Arms only in the Hands of ſuch of the Trained-bands as were well- 
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| [diftinguihing or Gferiminating one Part bf the 
<9-Bands'from another. That upon' Wedneſuay Wan eme, | 
he thinks Bailie ihn catried a Propoſal to the Pannel, to ſearch 
for Arms within and ig the Neighbourhood of the City 17 he believed 
former Me ge had been carried to the Panne] for that feet“ That 
ehe Pann anſwered, wil | zould | 8 
. ; but he'could not agree to make it within the City, bet 
8 b it would create u great deal of Confuſion, as de faid,  Depones 

general Meeting held in the New-Chufeh Ihe, 
upon the Afternoon of 111 6th of S ptenber z becauſe, juſt before it, the 
Fire- Bell was rung, which was the Signal to the n to repair 
to their ſeveral Poſts; and which he accordingly did: And that neither 
before his repairing thither, not while he fta there, was there any Or- 
ders Tent by the Parinel, to the Volunteers how to diſpoſe of themſelves, 


ſo far as he Knows: And that Provoſt Drummang, then a Captain of one 
bf the Companies of Volunteers, having repreſented to the other Officers, | 
yl no Orders had come how they, were to diſpoſe of themſelves, ſug- 


reſted, that he thought it was proper, fince they got their Arms from t 


Government, anch it ſeemed were not to uſe them, or were not at Liberty | 
to uſe them, or Words to that 
per for them to return them to 


urpoſe, that therefore it would be pr 
the Cale, Upan which they Jmmneot 
tely marched up to the Caſtle, and delivered up their Arma. And be- 


oft, before they march 
nteers came to take upon then 
Colonel, or without knowing th rere to receive no. 
deliver them up ? depones, That he cannot preciſely. tell how long the 
Volunteers were upon the Alarm-poſt; but that he went to Captain 
Provoſt)" Mncaulay's Houſe, whoſe Lieutenant he was, defiring him to 
6 to the College-Yards to their Company; that after going there, and 
finding the Company was gone, they returned to the EG Pats ; but 
by the Way, the Deponent ſtepped into, the Goldſmiths-Hall, where he 
aid hardly fo much as a Quarter of an Hour: That, when he came to 
r Mar bet, the Company was there: And that there were two 
Chefts'of Arms in the College-Vards, and the Carts, Carters and Horſes, 
which had brought them, abding by, without ſo much as a 
ach Mr. Macaulay and he inſiſted they ſhould carry back again; but 
hich the Car:ers refuſed at firſt to do: And an Officer, who came from 
the Caſtle, alſo declined to have it done; becauſe his Orders were to leave 
them there : And what betwixt potting the Officer to allow them to be 
carried back, and threatening the Carters to yoke their Horſes to carry 
them, which, at length was complied with, a deal of Time was 
ſpent; And when the Arms were delivered into the Caſtle, it began to be 
taſkiſh. And to the latter Part of the above Interrogatory, depones, That 
about the Time that, without Command, the Volunteers delivered up 
their Arms, it was whiſpered by ſeverals among them, though he himſelf 
did not ſay ſo, that they were betrayed ; and they would be cut in Pieces, 
without doing ny, bod Service: But the publick Reaſon given as above 
was, Tha they had got no Orders, and had no Reaſon to expe any. 
Deponesz That one Part of the Propoſals made by the Deponent to the 
Pannel, was in relation fo bringing in long Ladders in the Suburbs of the 
Town ; to which the . nyt and ſaid, He would iſſue Orders 
. He does not kn * if ſuch Orders were given or not; but 
on Application to the Bailie of Potter-raw, and by his Warrant, 
ſeized, and 8 into the Town, ſeveral long Ladders, about fourteen 
or fixteen, from the Potter-rou, and thereabouts, upon the 16th Sep- 

F 8 7 PS 5, 
XI. Sir Robert Dickſon, of Carberry, Baronet, depones, That in the 
Evening of Sunday the I 5th September 1 745; he came to the City of Edin- 
burgh upon the, Head of one hundred and fifty Volunteers from Interest, 
Mufſelburgh, and the Neighbourhood, according to the Report of Daniel 
Matthifon, an old Serjeant, who had drawn them up to number them. 
That he acquainted the Pannel that Night about Teno'Clock, that he had 
marched thefe Volunteers to aſſiſt in Defence of the City, under his Com- 
the Rebels; and deſired that the Fapge might fyrniſh him 
and them with Arms for that © goth That the Deponeat met with a 
ſo and fo Reception; that is, not ſuch as he expected? For that he did 
not thank him for bringing in the Men, but carried him into a Room in 
Mrs. Clarke's Houſe, where there were ſeveral of his Acquaintances. 

That the Pannel ſaid, It was too late to gi 

Night, but that they ſhould have them next | 
ordered a Refreſhment for the Men; and they were quartered in the New- 
Church Iſle. That no Arms were delivered to them next Morning. 
That the Deponent applied to the Pannel on the Monday Morning. for 
Arms ; and he anſwered, They ſhould have them by Nine Clock: But 
they were not then deliyered ; and the Men ſtaid in the Town till about 
Mid-day, Monday; and he believes went then home. But that an Hour after 


pot, e how long he thinks they might have been at the Alarm- 


1 7 5 delivered the Arms; and how the Vo- 
hem, without Orders from the Pannel, their 
hiat they were to receive no Order, to 
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the Deponent had been with the Pannel that Morning, he deſired, Bailie 


Lindſay of Muſſelburgh to go to the Pannel, and inquire for the Arms ; for 
he the Deponent would not 
nent talked with the Pannel 

onent, that his 
Edmburgh Regiment. 


2 Morning, he the Pannel propoſed to the 


XII. Gavin Hamilton, Bookſeller, and late one of the Bailies of Ra- 


Burgh, depones, That he was deſired by ſome of the Meeting which had 
formed and preſented the Petition to the Pannel and Council of Edinburgh, 
in relation to the Aﬀaciation of Volunteers, to meet with them, to talk on 


that Subject, on the Evening of the 6th of September 1745. That the Pan- 


nel declined going, upon account of his beig N the Walls 
of the City, with this Deponent, the deceaſed Mr. Colin Maclaurin, and 
ſeveral! others. And the Deponent replied, That the Gentlemen of that 


Meeting poſitively ex Qed him there. To which the Pannel male no | 


Reply; but he underſtood the Pannel went to the Meeting, though he the 
Deponent was not there. Depones, That after the Council of Edinburgh 
had ordered the City-Walls to be repaired in Sepreiber 19545, this Depo- 
nent upon the'bth of September, walked round the whole 4 them with the 
— That on the 7th of September, he again went to viſit the ſaid 
Work; and found but nine Men working at that Work, although he 


1 / 


Centry 2 


| 


ve. out Arms to them that 
oral. "Thar the Pannel 


near him again, That when the Depo- 


Men he had brought to' Town ſhould inliſt in the 
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would ſtand 1 4 Honour of the Teledienste 15 
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| Walls, 


earned oh 
r poking Reparations 
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ying afide. 
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and ſg 
pones 
gh, D 


the Neighbourhood of Auſſ 


ng upen the 
he ſaw a Petition ſigned. 


Femoer 1 
by ſeveral of the {ohabitants of Edi 


neral Meeting to be called, to conſider, what was proper de be done, 
Tha he does not know how. the ſaid Petition came.in ; nor does he fe- 
member whether it was read or not; nor can he ſay, that it was preſented, 


was immediately held in the New-Church Iſle 3 at both 1 Var Mt 
eſided. 'That in this laſt Meeting, there was a great deal.of Conf 
ion; the Petition was again talked of; but he does nat remember, it was 
read: And it was under the Conkideration of that Meeting, whether the 
Town ſhould be defended, or delivered up. to the Rebels? and the far 
8 Number of the Meeting were for the latter. It was alſo under 
Conſideration, if ſome Dragoons ſhould be brought into the [Town for 
the Defence of the City, in conſequence of Offers. to that Purpoſe, ſeve- 
rally made by Mr. Grgſet, and Mr. Lindſay, Secretary at War; but the Cry 
of the Generality was, Ne Prageans, No Dragoons: and he heard the: 
| Pannel repeat theſe Words, Ne Dragoons ; but whether as his on Opi- 
nion, or as the Senſe of the Meeting, he cannot ſay ; But the Meeting 
| reſted in that Opinion. That in the ſame Meeting, the Deyn ro- 
poſed, that the Arms of the City ſhould be ſecured in the Caftle, fin 
the Meeting had reſol ved not to defend it; and the ſame Propoſal: 
comprehended the King's Arms then in it: Which Propoſal the Pannel 
repeated to the Meeting, as coming from the Deponent; and was agret 
to. But afterwards it ning moved; and inſiſted on, that if the Ari 
were delivered into the Caſtle, they could expect no Capitulation 
Terms, the Reſolution of delivering them itito the Caftle was altered. 
After which, ſuch of the Members of the Council as were in the Meet- 
ing, went to the Goldſmiths-Hall; where, and in the-Council:Chamn: 
ber, they remained all Night. Depones, That at the Meeting in the 
Goldſmiths-Hall, before chat in the New-Church Ille, and at che f 
Meeting in the New-Church Iſle, there was an Offer of Drag ns mad 
| 15 35 annel twice, once by Mr. Greſet, and another Time by Mr. 
Lindſꝙ. 
Lindjay 


Secretary at War; to one of which (be thinks it was to Mr. 
 Lindjay, in the New-Church Iſle, who preſſed the Offer much upon the 
-Pannel) he anſwered, If the commanding Officer would ſend in n 

he might do it; but he, the Pangel, would give no Orders for that Pu- 
poſe. The other Offer by Mr. Groſet, which he alſo preſſed much; and 
which the Deponent thinks was the firſt, being made in the Goldſmithy- 
Fall, the Pannel refuſed to accept of. Depones, That at the Meeting in 
the New-CburchIfle, there was a Letter from the Pretender's Son brot 
in, in what Manner he knows not, further than it was faid to be han 
in from the Door: And the firſt Time he ſaw it, was in the Handyof 
Deacon Orroci; who broke it open, and looked at the Subſcription, and 
was going to read it; but a Cry being made againſt reading it, the Mem- 
bers of the Council inſiſted it ſhould not be read ; and the Pannel forbid 
it to be read. And it was not read at that Time ; but it was read inthe 
Goldſmiths-Hall, to which, as ſaid is, the Pannel and the Couneil n- 
tired. That, upon reading this Letter, it was propoſed what kind of 
Anſwer ſhould be made to it: And it was moved, That the Advice ofthe 
Aſſeſſors ſhould be taken it. That they were accordingly ſent for; 
but none of them were in Lon, except Mr. Patrick Haldane ; who came 
down to them a little, but declined to give apy Advice. And, in Explic 
tiom of what he has already ſaid, depones, That the Motion for - ſending 
for the Aſſeſſors, aroſe upon à Propoſal which had been made, Fhat ut 
ſhould capitulate or ſurrender upon Terms; and that the Panel 
having aſked at ſeveral of the Council, if they — go and capitulatel 
| which they declined to do, it was then, or about that Time, that tht 


Motion for taking the Advice of the Aſſeſſors was made. That Mr. 
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That the Deponent himſelf applied ttro ot three different Times to him for 
that Purpoſe; and ſeveral Days intervened betwixt the firſt Application; 
and his naming apy of them; and, at laſt, he named the Captains, and al- 
l lowed them to name their Subalterns: But it was then but about ten Days 
: wn before the Rebels got Poſſeſſion of the Town. And, being interrogate, for 
G n feupon his Scat valked of te 2 | the Pannel, depones, That they had ſeveral Meetings in the New Church 
gem er i the Letter was read or ſhewn,to Mr. Haldane, , That after- | Iſle with the Pannel ; and he doubts not but the Pannel may have named 
ds he Pannel changed the Terms of his Propofals z and, deltec that | the Captains on Saturday the 7th of September, though, the Deponent can- 
| be proper to ſend out ſome of their Number, to gain Lime: Anda | not be certain of the Day of the Week or Month; but is ſure, that a Liſt 
ze of the Council of four, was appointed to go, whereof the De- had been given to the Pannel, out of which he might name theſe Captains, 
nent was ope ; and their Inſtructions were, to call only for ſuch of the | five or ſix Days before he named them. And, being further interrogate 
temen in the Rebel Army as they were Een and to pro- for the Pannel, depones, That it was underſtood, that the Field-Officers 
the | umber into the City, to | were to be named, not trom among the Volunteers themſelves, but proper 
hat they propoſed to have done; and to allure, upon the Part of | Perſons to be found who were more ſkilled in military Affairs. Depones, 
Ha as thould be ſent in, that they ſhould be allowed to return | That there were many Complaints, that the Reparation of the Loyn- 
„That the ſald Deputation accordingly went out; and the Paper, | Walls went on very lowly ; and particularly remembers, that that Part of 
mark 4 N 2 ae and ſealed by John Murray, the Pretender's Son's Se- the Wall which ſeemed moſt dangerous, to wit, at the College Kirk, and 
etary, now exhibit and ſhewn to the Deponent, was given to him, as the | from the New Port to Leith el was not repaired or barricaded till 
wer to the firſt Deputation; which he refers to as Part of his Depoſition. | Monday the 16th of September, the ver Day before the Rebels entered the 
he Deponent having given in this Paper, as the Report of the ſaid | Town: And the Deponent, on that ſenday, went to the Council Dime 
jon, it was objected to it, That it could not be agreed to by the | and complained, and got proper Warrants to preſs Workmen; one where» 
I; and John Coutts, then one of the Counciilors, and late Provoſt | of was ſigned by Bailie Rebert Baillie, and another of the Volunteers got 
f City, (aid, That it was impoſſible to agree to it ; and that they muſt | a Warrant, ſigned by Bailie Manzſald. That Bailie Robert Baillie was the 
pg ack again another Deputation, to ſee and get better Terms. De- Second Bailie that Year and the Second Bailie is called The. Bailie of the 
nes, That, when he returned, he was told by ſome Members of the | Publick Yorks; becauſe, by his Office, he has the Over · ſight of theſe Works; 
op dil, at Sir Jobn Cope, with the Fleet in which the Troops under | That the Deponent had ſeveral Times complained to the Pannel, and others 
is Command were, were arrived at Dunbar. That then it was propoſed, | of the Magiſtrates, that theſe Works went on very flowly : And particu- 
that A Ireſh Deputation might be ſent to obtain better Terms; which was | larly remembers, that he once complained to the Pannel himſelf on that 
Need te. The Deponent was propoſed to be one of the Deputies; but | Account; and the Pannel anſwered, That he had given Orders to Bailie 
ee A 76d very * thereafter left the Council: But he underſtood, Baillie about the Works, and Power to preſs Workmen. But depones; 
that Deputation of four did go, and was told fo by one of the Deputies ; That, about that Time, the Election of the Deacons was going on, which 
and fw the Paper marked No 3. mentioned in the Liſt of Writings ;. | happened upon a Saturday; and then the Work went much flower on than 
Which was the Reſult of that ſecond Deputation. Depones, That of the | at other times; and the Trades-people were ſo taken up about their 
Cares there were between thirteen and fourteen hundred Firelocks and | Elections, that the Deponent believes it was hardly in the Power of the 
$ © 


Ger e 


B. yonets ; about a hundred of which Number were in bad Condition, | Pannel or Magiſtrates to get the Tradeſmen to work. And being further. 
ones, That, after the Pannel, and the Deponent, with the other Mem- interrogate for the Pannel, Whether that Part of the Wall above deponed, 
7 U buncil. retired out of the New Church Ifle, to Go dſmiths-Hall, | upon, at the College Kirk, and from the New Port to Leith Wynd, was 
Laigh Council-Houſe, he was deputed by the Pannel, and the other | not ſo far repaired before the 16th of September, that the Breaches were 
ouncillors, to wait of the Lord Juſtice-Clerk, that he might give his | made up, and the Parapet built, ſo that nothing was wanting, but 
dvice, either to the Council, or to as many of them as ſhould waitupon | the barricading the Ports ? depones, That it was another Perſon, 4 
int. What it was proper for them, at that JunAure, to do; and others at | not the Deponent, who was employed to ſee that Part of the Repairs 
the lame time were appointed to carry the ſame Meſſage to the Lord Ad- | made on the 16th; and therefore the Deponent cannot with Certainty, 
vocate and Solicitor for the Time. he Deponent went, in obedience to | anſwer the Queſtion : But knows, that theſe Ports had not been bar- 
is Order; but, before he had gone a little Way from the Goldſmiths- | ricaded as ſome of the other Ports of the Town had been (which was 
55 he received certain Information, that the Lord Juſtice-Clerk had left | all the Deponent meant in the former Part of his Oath on this Article); 
ic City : which he reported to the Pannel, and the Council, in the Gold- and knows that a great many Hands were got, and a great deal of Work 
n . And depones, That the ſame Anſwer with reſpect to the | done that Day; and the Tradeſmen themſelves (aid, That they had done 
then Lord Advocate and Solicitor, was returned in the Deponent's Hear- | more that Day than for ſome Days before. Depones, That the Deponent 
idg, That they had left the Town. „ was preſent at a Meeting that ſeveral of the Burghers in Town had with 
Anl. Tobn Wilſon, Merchant, and late one of the Bailies of Edinburgh, | the Pannel in the Houſe of Mr. Wilſin, Taverner in Edinburgh; and which 
depones, That, upon a Saturday towards the End of Auguſt the Deponent | Meeting was held in conſequence of a Requeſt made by ſome of theſe 
pickel by ſeveral. of the Burghers to go to the Provoſt, and complain, | Burghers, that the Pannel ſhould meet with them : And there were preſent 
thiar nathing was a- doing for the 8 of the City, notwithſtanding that | at the Meeting a good Number, the Deponent cannot be poſitive how 
if was then certain that the Pretender's Son was landed in the North, and | many; but there were, he thinks, twenty, or thirty, or forty of them 
off his March Southwards. That the Deponent accordingly went the fame | And that Meeting deſired of the Pannel, that he would diſcriminate the 
Day; and for the above Reaſons, propoſed, that the Provoſt ſhould forth- | Trained-Bands one from another, and put Arms only in the Hands of ſuch 
with Call a Meeting of the old and ſubſtantial Burgeſſes of the Town. That | as were known, by the old Burghers, to be well-aft«Qed to the Govern- 
the Provoſt at firſt received the Propoſal with a little Laugh; but, after | ment : But the Pannel ſaid, That that was too delicate a Point for him to 
Reflection, agreed to it. That the Deponent propoſed that the Meeting | meddle with. And being interrogate for the Pannel, depones, He knows 
ſhou!d be alle that ſame Night; but the Pannel ſaid, the Burghers would | nothing of that Propoſal's being made to the Council. Depones, That he 
be gone to their Diverſions, and would not be got together. To which the | knows there came in ſeveral Volunteers from e and Invereſp, 
Deponent anſwered, That no Time was to be loſt ; and, if the Meeting | along with Sir Robert Dickſon; and another Body of Volunteers from Dal- 
ras not called that Night, it ſhould be early Monday Morning. That | Leith, under the Command of Mr. Lewis Dougla; Advocate, and Dr. Tait. 
the Deponent, at the ſame time, told the Pannel, that, during the | That the Deponent knows nothing of their Reception by the Pannel, 
Rebellion in the Year 1715, the Town of * had raiſed a Regiment | further than that the Bod that came from Dalkeith, on Saturday the 14th, 
of 00 Men, and he was ſure that the City o Edinburgh could raiſe 1000 | were lodged in the High School, and ordered to keep Guard at the High 
but the Pannel ſeemed to laugh at the Propoſal, believing that Money could | School Yards; but were not joined to any other Body of Troops till 
not be got to pay them; and ſaid to the | +a} Aura You remember, John, | Monday at Two o'clock Afternoon, that the 1 went to the Pannel's 
that upon a certain Occaſion, we could not raiſe a ſmall Sum for a particular | Houſe, and propoſed that they ſhould be joined to ſome other Company: 
Purpoſe 3 and how do you imagine we ſhould be able to maintain 1000 And the Pannel deſired him to join them to any Corps that he thought, 
Men ? He added further, That they could not raiſe ſuch a Body of Men, 7. 1 and the Deponent accordingly joined them to that Company af, 
without being guilty of Treaſon, unleſs they h.d the King's Sign- manual. Volunteers where he himſelf ſerved, and which was commanded by Sir 
To which the Deponent anſwered, That he knew that very well; but, if | George Preſion. Depones, That, in the Afternoon of Monday the 16th of 
That were applied for, it might be got. Depones, That the Meeting of | September, as the Deponent was keeping Guard at the Netherbow Port, he 
the Inhabitants was not called till the Tueſday; and then it was held in | was informed, that there was to be a Meeting of the Inhabitants in the 
one of the Church Iſles, where two or three hundred Burgeſſes were pre- New Church Iſle; and it was reported that the Town was to be deliver- 
lent, and the ſame Propoſal was again made of raiſing a Regiment of 1000] ed up: Upon which the Deponent aſked Leave of his Captain, Sir George. 
Men; and ſeveral other Propoſals were made for putting the City into a | Pre/ton, to go to ſee what was doing. That the Deponent came, and 
Poſture of Defence. That the Pannel did not ſeem to oppoſe any of theſe | found the Pannel, and moſt of the Magiſtrates, with ſeveral of the Inha- 
Propoſals. That it was agreed by the Meeting, to apply to the Crown- | bitants, in Goldſmiths-Hall. That the Deponent ſaid to the Pannel, 
Lawyers to procure his Majeſty's Sign-manual for raiſing the Regiment; W hat, are you a-going to give up the Town, when we have thirteen hun- 
and alfo, to take their Opinion concerning Certain Volunteers who offer- dred Men in Arms, that are ready and willing to defend it to the utmoſt 74 
ef their Service. Depones, That, in that Meeting, the Pannel, who pre- To which it was anſwered, either by Mr. Lauder the Surgeon, or by Mr. 
lded in it, directing his Diſcourſe to the Deponent, ſaid, in a jocular Orruk, Your Champion Mr. Williamſon has given up the Defence of the 
Way, Jobn, this is your Meeting. To which the Deponent anſwered, | Town ; and do you pretend to hold it out 4 he Deponent replied, That: 
Lord, I am not aſhamed of it. Depones, That, after the ſaid Meet- | he would not believe that, unleſs he had it from Mr. Williamſon's own. 


len- ing, a Petition was drawn up, to be ſigned by ſuch of the Inhabitants as Mouth; for none but a Coward, or a Jacobite, would give it up. | Upon 
forbid Were fo diſpoſed praying the Magiſtrates and Council's Allowance to | which Mr. Wikamſ-n appeared; and ſaid, He was willing to hold it out to 
in the aſſociate themſelves as Volunteers in Defence of the City; and ſeveral dif- | the utmoſt, if his Men would ſtand by him; but that he had not above ten 
An- WM ferent Copies of the ſame Petition were left in the New Church Iſle to be | or twelve Men that appeared where they ſhould have been. And the De- 
nd of l2ned, from time to time, by ſuch of the Inhabitants as inclined : And | ponent ſays, Mr. Williamſon was Lieutenant to a Company of Edinburgh 
eiche he Petition in the Clerk's Hands, now fhewn to the Deponent, being | Volunteers. That he knows not what the Number of that Company was; 
tt; the 5th in the Lift of Writings ſubjoined to the Criminal Letters, is the | but that he believes it was fifty, ſixty, or ſeventy Men, That the Depo- 
came Letition that was figned by this Deponent. That, when they had got | nent then aſked the Pannel, What he was reſolved to do? And he ſaid, 
plica- bout two hundred Subfcriptions, a Committee of four or five of them were | That he would take the Advice of his Brother-Burgeſſes. That, about 
nding Lat to the Pannel, to defire he would be pleaſed to name their Officers: this Time, Mr. Groſet came into the Meeting with a Meſſage from 
Jar That the Deponent and Bailie Nimmo were two of thoſe who were ſent : | ſome of the Crown-Lawyers, offering the Dragoens for the Defence 
bann 


Na they thought the Pannel was very dilatory in naming their Officers. | of the ity, if the Provoſt would order them: And the Pannel wy” 
ol. IX. W 8 9 5 dat 


* 


8 


pa 


l 1 \ o” $44 04, & £ l \ b p %\ " en A 95 * h 
9 * * n 10 * Er uh +. þs al n „ „een n ene 
R ein F e enn x R 
1 r e 4 _— Te ve 1 1 re Far 3 ene 
5 x ** * 7 * 71 N 2 2 * 9 2 er a 1 * 
r 87 NAN q "a AMS. Pp 3 MY 1. J. f 1 SY * 
I —_— 5 + has. a £ N « F . N # TOE of) We. 
| 8 1 . 1 r * 8 of * 
5 N \ * P * "7 
: gy py, * nA EAN 5 x F . o ' 
* 0 ST" 142. Y 18 - p a 4 > 
Wi 1 . Wh | 
4 = \ * x \ * 7 I * * * 
E 1 N * 2 ; , 
a © * 1 4 x 
„ L 4 
3 4 = 
r 5 * 
= 
_ N 


= (647 } aid Stewart, E/. 
2 That he, would, give, no Ong cate. inſiſted, that the Deponent ſhould im 
— would "receive them, 1 g id ſhes kee thole NI he had 
g ed., that the Pan gertifying, that thele, | | 
is AAS +3 „ rz 99 n OI 2 n 19 een 
| ders for bringing them in: That the F | | nal Letters carrying the Account of Sit John Cope's' Atti 
atid'Mr."Diindzs, or ſome one of the Meeting, faid, Tha | That the Deponent forth et. | 
to grow dark, and came with all the 8 


g 1 N 4 5 0 « 7% 1 + £3 43.4 fre. 
&d/ | come too late ; for they had agreed to capitulare, and had {-nt ſome o 


> which Time the Deponentknew nothing of what was doing. That, |! to be ſighed, Charles, P. R. and is the fame” Letter mentioned in the 
1, he eponent, and the reſt of the | firſt Article, of the Lift of Writings ſubjoined to the criminal Letters; 
„ and n alſo upon Guard there, to march | the ſame being nowſhewn to the Deponent. Depones, That the Depp 
"which was in the Laun- market. That, when they 

came to the Croſs, they got Notice, that the other Companies of Volun- ; 
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volt Drummond came into the Council-houſe, and he and Provoit fad. 


W n 1 1 * Weir 


teers. That Hoot paring n from his Memory, now ſpecify the 
e 


did i pers and they did amount to the foreſaid Number; and were 


ting the Sip 
convening the Inhabitants, or bringing them to their Pons, 


Burghers: That, ſhould they ring 


it; and ſhould thoſe of their Number, who were ſent out to treat with 


all Well armed with, Guns, Swords, and Bayonets. Depones, That, by | or Words to that Purpoſe. That ſome others in the Meeting {aid th, 
counting, che Deponent means no more than adding the Numbers of the | ſame thing; particularly Dean of Guild Hathorn, as the Deponeat thinks, 


too great Importance for him to take upon him by himſelf, for he would 
be determined by his Council. That Provoſt Drummond ſaid to the Pan- 
nel, That he was the Perfon that muſt give the Orders, and muſt anſwer 
for them; and the Council had nothing to de in it. Depones, That the 


— = mg. 207.2 . ee a oo was on 


he was reſolved to defend the City of Edinburgh; to preſs his defending | R 
it; and to aſſure him, if he was to defend it, he ſhould have a hundred { Council, at leaſt ſeverals of them whom he knew, were preſent in the 1 
Dragoons, or as many as he pleaſed to deſire; and to get the Pannel's | Meeting, but none of them ſpoke. That then the Pannel was oing to Wi 
Anfwer. That the Deponent, in his Way to the Town, met the then | leave the Chair; but ſome of the Council inſiſted that he ſhould eep.it; th 
Lord Advocate, to whom, he reported the Meſlage he was ſent with; who | which he did accordingly. Depones, That thereafter the Pannel, and 
approved of it, and preſſed him to haſte to deliver it. That the Deponent. | ſome others of the Council, particularly, as the Deponent remembers, M 
found the Pannel in the Goldſmiths-Hall, with ſeverals of the Magiſtrates | Mark Sandilands, urged, that the Town was not defenſible. To which, wh 
and Council, and other Perſons, it being then betwixt Three and Four | the Deponent anſwered, That he well knew "the Situation of the N; 
Afternoon; and the Deponent delivered his Meſſage to the Pannel in the | Town, and likewiſe knew the Condition of thoſe who were to come 1 
above Terme, as from both the Lord Juſtice-Clerk and Lord Advocate. againſt it, who had no Cannon, and were very ill armed; and that he 5 
That the Pannel ſhifted to give a direct Anſwer to the Meſſage: And, would undertake to be one of fifty to defend the weakeſt Part of the 15 
being preſſed to it by ſeverals of the Meeting, he at laſt made a Speech; Town: And ſome of the Council joined the Deponent, particularly one 2 
in which he ſaid, He would do nothing unworthy of the Station which he { Mr. Currie, who offered to make one of the fifty, and to find the reſt of Th 
was in: He urged the Uncertainty of Sir John Cope's coming to their Relief, | them within the Town. That thereupon the Pannel ſeemed to come to ahh 
and the Danger of the Lives and Properties of the Inhabitants; and con- |! a Reſolution to defend the Town, provided General Gue/? would give the 
. cluded, That he was againſt defending the Town; but ſaid he would be them what Arms were neceſſary. That the Deponent offered to go o 4 
adviſed by his Council. And being interrogate for the Pannel, What | General Gueft; and that the Pannel might be ſatisfied, that he did not ho. 
were the Expreflions that imported his being againſt the Defence of the | miſtake or miſrepreſent his Meſſage, deſired that one of the Counci!, Me 
'Fown ? depones, That he cannot remember the particular Words; but | who the Pannel could confide in, might be ſent alongſt with him z and. 4 
the whole Purport of his Speech tended that Way. Depones, That, as | accordingly Provoſt Coutts was ſent. That, upon Evening Oe Mellage | 
there were ſeveral Altercations betwixt the Deponent, as well as other | to General G, he exprefled his Satisfaction with the eſolution of Bir 
Perſons preſent, and the Pannel, the Deponent deſired an Anſwer in \ defending the Town ; aſſured them they ſhould want no Aſſiſtange that ood 
Writing: Which the Pannel declined to give, laying, That the Drpo- was in his Power to give them ; and that how ſoon the ſhouldUiſtribute Dep 
nent was very capable to return a verbal Anſwer. That the Deponent | the Arms properly belonging to the 8 he they ſhould, have what more of þ 
ſtill inſiſted for an Anſwer in Writing; and the Pannel repeated the ſame | Arms they had Uſe for: That he had already given Orders to ſpike up Th; 
Anſwer. Then the Deponent ſaid, He could make nothing elſe of the | the Cannon on the City-walls, and beat off the Trunnions; but that meth 
Pannel's Anſwer, but that he refuſed to defend the Town, and admit the | now he would countermand theſe Orders. And being interrogate for the Tha 
Dragoons. And, upon that, the Pannel agreed to give him a written | Pannel, depones, That no Part of the Meſſage, ſent by the Pannel to duct 
Anſwer; and believes might have ſaid, That the Deponent miſtook him. General G25 by his Hands, was touching the Dragoons neither did the 
That the Pannel accordingly gave the Deponent an Anſwer in Writing, the Deponent make my Propolition to the General relating to them. wilds 
directed to the Lord Advocate and Lord Juſtice-Clerk. And being ſhewn | Depones, That, upon Provoſt Coutts and the Deponent's Return from a 
the Letter in the Clerk's Hands, produced in this Trial by Mr. Craigie, a | the Caſtle to the Council-chamber, the Pannel told the Deponent, That, Cage 
receding Witneſs, depones, That that Letter is the Anſwer he then got as the Meſſenger they had ſent after cheir Deputies had not overtaken them, wal . 
£0 the Pannel, Depones, That, upon receiving that open Letter, the Council were come to a Retolution not to defend tne Town: And the 
and reading it, he ſaid to the Pannel, That he had already aſſured him the Council, at leaſt ſeverals of them known to the Deponent, were pre- bel; 
from Lord Advocate and Lord Juſtice-Clerk, that it was their Opinion | ſent at the Time. Depones, That thereupon. it was propoſed, and, as ms 
that he ſhould defend the Toun; and that he ſhould have a hundred, or | the Deponent thinks, by Provoit Drummend, That, if the Town was Writ, 
as many Dragoons as he ſhould deſire, to afiiſt in the Defence of it; and | not to be defended, Care at leaſt ſhould be raken to ſecure the Arms, was 
that he mult anſwer for the Conſequence of that unneceſſary Delay. Up- that they thould not fall into the R-bels Hands, Upon which the Pon. the { 
on which the Pannel left the Meeting, and the Deponent came off with | nel reached to Provolt Drummand the before-mentioned Letter, ſigned to fig 
the written Anſwer, Depones, That, at the above Meeting, in anſwer | Charles, P. R.; by which, he ſaid, Mr. Drum nend woul4 ſee, that if Time 
to what the Pannel had ſaid of the Uncertainty of Sir John Cope's coming | the Arms were put out of the Way, the 21 ger, would plunder the luntee 
in Time, the Deponent ſaid, That as they had certain Advice, that Sir Town. To which Provoſt Drammond an!{wered, That if the Town Arms 
John Cope and the Troops were at Aberdeen, and were to embark for Leith, | ſhould furniſh the Rebels with Arms to fight againſt the King's Troops, 2nd de 
they had Reaſon every Hour to look for their Landing. Depones, That, | had they not Reaſon to expect, that when the Town ſhould be retaken 11 ſealed 
at the ſame Meeting, ſome of the Company, and, the Deponent thinks, | the King's Troops, they would look upon the Town as Enemies, in the 
Capt. James Murray, ſaid, That, if the Lown was not to be defended, | uſe them as ſuch ? That thereupon the Deponent inſiſted to have the XV 
it was neceſſary that Care ſhould be taken of the Arms in it, ſo as they | Pannel's Anſwer in Writing to the Nleſſage he hal brought him fron dem x 
ſhould not fall into the Hands of the Rebels: And, as the Deponent un- Lord Advocate. To which the Pannel anſwered, That he had already apper 
derſtood it, that Speech was directed to the Pannel, as was every thing put too much in Writing that Day, and he would write no more upon vitae 
elſe ſpoke out in that Meeting, in which he prelided ; but the Pannel the Subject. And thereupon Provoit Drummend and the Deponent cam? r.D 
made no Anſwer to it. Depones, That the Deponent returned from that away. And being interrogate, Whether at this Time, hen he left the receive 
Meeting to the Lord Juſtice- Clerk's at Brun/laine, and ſhewed him the Pannel in Council, he did not ſay, he was going to bring in the Dra- dong 1 
aforeſaid written Anſwer. That the Lord Juſtice-Clerk ſent him imme- | goons ? depones, That he Was ſo far from ſaying to, or intending it, mar told A1 
diately with it to the Lord Advocate, and Brigadier Fewhkes, then at tad he met the Dragoons coming in, he would have turned them back, Neither 
AMufjechurgh. That the Deponent delivered the. faid written Anſwer to in reſpect of what had paſſed in his lat Converſation with the Panre!, Dar it 
Lord Advocate, That by that Time Lord Advocate had got Advice by ; XV. Mr. Lewis Douglas, Advocate, deponcs, That betwixt Two and then pro 
two Letters from Dunbar, of the Arrival of Sir J Cape with the T'ran- | Three o'Clock Afternoon of Sunday the 15th September 1745, the Dep2- dend, 2 
0 nent, and one Mr. Tait, a Phyſiciau in Daitcith, came with 47 Men, ber- Exoreg 


ports, and Troops under his Command, off that Place; and Lord Advo- 
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inſt the Rebels. That, in their Way t Edinburgh, Mr. Tait left the 


eponent with the Men, ig order to had. out the Pangel, to. get Arms 16e 
wem. But about Six o' Clock Mr. Tait returned to th Deponent, and 


i 


| ber „ 
| "XVI. Archibald Macaulay, Eſq; late Lord Proyoſt of Edininrgh, de- 
' ponts,” That he reſided in the Town of &dinburgh in the Months of Au- 

uft and September 1745, when Accounts were brought that the Pretender's. 
Son was landed in the Weſtern Iſlands, and that he was marching with a. 
Body of Rebels Southward. That the Deponent, being in the Lown of 
Eiinburgh in the Year 17t5, obſeived then a Zeal ang. Warmneis.in the 
Inhabitants, which proceeded from that Diſpoſition appearing, firſt in the 
Magiſtracy, and which ſoon ſpread itle f among the other Ranks. of Peo-. 
ple. That the Method taken at that Time for the Defence of the. City, 


arrant | 


that when he Mr. Tait conyerled at firſt with the Pannel, and was told, 
; above, by the Pannel, that he had no Arms to give the Men who were 


15 anent, with the Men that came along with him, went to the P ar- 
lian ab Cloſe. where they remained until that Mr. Tait, who had gone in 


Search of the Pannel, ſhould receive Orders from him, both as to their 
Quiarrers, and the Place of the Town which they were to defend. That 


{£ 


inn He That they remained there, and kept Guard all Night: But 


ia the High-School, where their Quarters were allotted them, they had 
neither Moat, Coal, or Candle, Depones, That betwixt One and I wo 


that then the Deponent, with his Men, turned out their whole Guard to 
Kim. That he is poſitive the Pannel did not ſpeak to him; and, fv» far 
28 he remembers, he did not ſpeak to any of the Men: And that Mr. 


Mr. Tait was obliged to leave the Town, and the Command of the Men 
wholly upon the Begonint : And the Deponent MOVING mane to walt of 
the Panne!, to acquaint him of what had happened to Mr. Tait, and to 
defire that the Pannel might appoint ſome proper Perion to command the 
Men who came along with the Deponent in Conjunction with himſelf ; 
the Pannel made Anſwer, That your Men were in ſo good Order laſt, 
Night, that I do not think you ſtand in Need of any Aſſiſtance; but if 
neat of any proper Perſon, you may name him, and I will appoint 


m. Upon this Bailie #7ſon came in, and told he was very glad to fee | 


the Deponent with the Pannel ; for it was upon the ſame Ertand he was 
come to ſpeak to bim, to know how theſe Men were to be quartered. 
The Provoſt's Anſwer was, That he had ſo many Thiags in his Head, 
and was ſo much hurried, that he deſired the Bailie might give Orders 
thereanent himſelf. Depones, That betwixt Ten and Eleven of the Sun- 
day Night, Bailie Wilſon's Wife ſent to the Deponent and Mr. Tait, de- 
firing that they might come and eat ſomething with her. They accord- 
ingly went; and, when in her Houſe, ſh- ſaid ſhe was ſorry they hed. 
been ſo little taken Notice of. That the Deponent and Mr. Tait were a 

d deal ſurpriſed, that none of the Magiſtracy, or thoſe who had the 
Direction of the Affairs of the Town of Edinburgh, came near them; 
conſidering the Place which they were ſent to guard, and which, in the 
Deponent's Apprehenſion, was of very great Importance to the Town 
of Edinbur gb. This made the Deponeut' believe, and ſay to Mr. Tait, 
That the nc of the Town was altogether a Joke ; and that he would 
retura next Morning back to Dalkeith, Mr. Tait, in Anſwer to this, ſaid, 
That he was wrong in thinking in that Manner; for ſuch a Piece of Con- 
duct would appear fooliſh, if they ſhould coms the one Day and return 
the other: And, beſides, if they acted a Part becoming themſelves, they 
were not anſwerable for the Conduct of others. And being interrogate 
for the Pannel, How they were provided in Meat, Drink, Coal, and 
Candle, the Time they remained in the Town of Edinburgh, and when it 
was they left it? depones, The whole Time they remained in Edinburgh 
they were obliged to provide for themſelves. And, upon hearing the Fire- 
bell ring upon Monday Afternoon, he immediately ſent up to know what 
was the Matter ; ind he Perſon he ſent, meeting with James Carmichael, 
Writer to the Signet, Mr, Carmichael ſent the Deponent Word, that it 
was his Buſineſs to march up his Men forthwith to the Loawn-market. And 
the Deponent upon this imagined, they were immediately going out 
to fight the Rebels; and therefore marched up his Men, without Loſs of 
Time, to the Lawn-market. And when he came there, he found the Vo- 
lunteers all coming down from the Caſtle, after having delivered up their 
Arms. Upon which the Deponent marched up his Men to the Caſtle, 
2nd delivered in his Arms alſo. And, upon this, the Men got Ladders, 
ſcaled the Walls, and went to Dalleiih that Night; but he biinſelf ſtaid 
in the T own all that Night. 

XVI. Mr. John Tait, Doctor of Medicine in Dalkeith, depones con- 
form to the preceding Witneſs, in fo far as concerns the Facts which 
happened while the Deponent was in the Town of E4inburgh ; with this 

ariation, That he does not remember that he uſed the Word declined to 
Mr. Douglas, when he was giving him an Account of the Orders he then 
received trom the Panne] with reſpect to the Men's Quarters who came 
Jong with him, and the Place of the Town they were to guard; but he 
told Mr. Douglas, that the Pannel delayed giving Orders for tome time. 
Neither does he remember, that he uſed tha: Expreſſion to Mr. Douglas, 
That it was by the Interceſſion of Provgſi Drummond that the Orders were 
then procured ; but told him thefe Orders were wrote by Provoſt Drums | 
dend, and ſigned by the Pannel. Nor does the Deponent remember the 
Expreffion which Mrs. Viſſon had to Mr. Douglas ani the Deponeut upon 


po 


— 


was by . there being four hundred Volunteers, Who had a- 


| ſociated themſelves together beſides, and who were. very wel! diſciolined 


before the Rebels came then near to the Town, That the Trained-Bands: 
were laid aſide, as being a promiſcuous Sett of People, whereof many. were 
diſaffected; and the Care of the Town was given, in place of them, to 
the Pariſh and gol ct in whoſe Hands Arms were put, as being: 
known to be People well- affected to the Government. That, upon the 
late Rebellion, the Deponent did not obſerve in the Town of Edinburgh, 
ſuch a Keenneſs and Zeal for the Support of his Majeſty's Government; 
and at this Time nothing but Coldrifeneſs (i. e. Luk warmneſs?, But 
hearing that the Rebels intended to come to the Town of Edinburgh, al- 
though at firſt it was reported they intended to paſs another Way, the; 
Deponent met with ſome other well- affected People of the Town, and ex- 
vrefſing his Concern for the Welfare of it, they propoſed the raiſing of a 
Regiment of 1000 Men, and to get ſame People to atlociate themitlves into 
Companies of Volunteers, as was done in the Year 1715. Tae Pannel. 
about this Time did call a Meeting of the principal Ache of, the 
Town of Edinburgh, to conſult e e proper to be done then: And 
at that Meeting it was agreed, That a Committee of the Town-Council, 
in Conjunction with ſome other of the Citizens, ſhould wait upan the 
Lord Advocate, Jultice-Clerk, and other People about the Town of Dis, 
tiaction, and conſult with them, both as to the Legality and Expediency 
of raiſing the Regiment of one thouſand Men, and aflociating ſome Com- 
panies of Volunteers. That, in this Meeting, there were ſeveral Difi-! 
culties ſtarted, and even among the Lawyers ; but they ail agreed in this, 
that they could not ſet about the levying of the Regi:nent of one thouſand 
Men, without procuring firſt from the Repen:s a Warrant for that Effect. 
Upon this ſeverals of the Meeting preſſed, that an Expreſs ſhould be im- 
mediately diſpatched, in order to procure it: But the then Lord Advo- 
cate ſugoeſted, they would appear ridiculous, if they ſhould obtain 
any ſuch Licence, when, at the ſame time, they were not aſcertained of 
the Money that was ſufficient to pay the Regiment. Upon this it was 
propoſed at that Meeting, that the Provoſt ſhould make a Trial how the 
Money ſhou!d be raiſed : And the Provoſt ſuggeſted, that the proper Me- 
thod tor doing this would be, by recommending it to the Miniſters and 
Kirk-Seſſions. Againſt which Propoſal no Objection then was made, 
That the Meeting upon this broke up. And the Magiſtrates and Council 
a-cordingly recommended it to the Miniſters and Kirk Seſſions to make a 
Trial how the — could be raiſed: But the Miniſters, upon re- 
ceiving the Warrants for ſo 3 objected to the Warrants, as not being 
| properly ſigned by the Town-Clerks. But the Deponent, and ſome 
others of the Inhabitants, hearing that the Miniſters made this Scruple, 
met together, and called for their Stent-Books, and mace out a Lift of 
ſuch People as they thought would willingly contribute for the Support 
and Maintenance of the Regiment; And, upon conſidering the ſaid Liſt, 
they were of Opinion, there would be no Ditficuity of raiſing a Sum ſuffi- 
cient for that Purpoſe, That next Day the Deponent coming 10 the Street, 
he met with the Pannel, who, it would appear, had by that time got No- 
tice that the Deponent, and ſome others, had been making out the above 
Liſt ; and told the Deponent, That he found ſome People were taking a 
good deal upon them; that, as he was Provoſt of Edinburgh, he would 
maintain it; and although he had a great Regard for the Conſtitution of 
his Country, he had allo a Regard for the Honour of the Magiſtrates, 
and Libertics of the Town of Edinburgb; and that Nobody ſhould wreſt 
the Dignity of Provoſt out of his Hands. And this he ſeemed to ſay in a 
Paſſion, To this the Deponent made Anſwer, That there were three of 
his own Mgiftrates in Company; and they only propoſed to do that in a 
more expeditious Manner, which he himſelf wanedg to have done, That 
the Forenoon of that Day, as the Deponent thinks, he met Mr. William 
Alexander Merchant ; and talking of the Payment of the Regiment of the 
thouſand Men, how it was to be aſcertained, Mr. Aerandler ſaid, * Why 
« ſhould there be any Occaſion of Delay on that Account? I am williog 
to give my Bond for three thouſind Pounds, if any body will join with 
© me;* and the Deponent made Anſwer, That he was not a very rich / 
Man, but he would join with him. Upon this they both agreed to go up 
to the then Lord Advocate, and tell him ſo much; which, after they had 
done, the Advocate told them, That he could only tranſact with the Ma- 
giſtrates ; bu! he was very glad to hear of their Propoſal, and he wouid 
immediately write about it: As he was then juſt ſending off an Expreſs, - 
and had wrote his Letter, he then added a Poſtſcript'to it; which in Sub- 
ſtance was, telling the Offer that kad been made by two Citizens of the 
Town, which he thought were good for Three thouſand Pounds, and de- 
ſired therefore, that the Warrant or Order for levying the Regiment 
might be forthwith ſent down, Depones, That two or three Days be- 
fore the Rebels came to the I own of Edinburgh, the Deponent remembers 
to have heard ſome Propoſa's made to the Panncl. for ſearching the Inha- 
bitants Houſes for Arms: And upon theſe Occaſions he heard the Provoſt 
always ſay, That there ought to be no Diſtinction made, but all Houſes 
ſcarched without reſpect ot Perſons ; but the Deponent does not remember 
to have heard of ſuch an Order granted. Depones, That he happened to 
be with ſome others, in Mrs. C:arke's Houſe, where the Provoſt and Mr. 
Maclaurin were preſent; and it was then propoſed, that the City-walls 


| ſhould be put in ſome tolerable Poſture of Defence: And Mr. Macla rin, 


at that Meeting, produced a Scheme of what was neceſſary for that Pur- 
poſe. To which the Pannel agreed; but made ſome Diftculty with re- 

ard to the Expences that were neceſſary for doing ſuch a Work. The 
B thinks, that the Provoſt might in this have acteu a prudent 
Part for the 1 own of Edinburgh ; but the Deponent thuurht this ought 


| 


at that Time to bave occaſioned no Delay; and Mr, Maclawin (ii o 
; | 100. 
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tho. Depones, That he heard the Reverend Mr. Ale anden Mabſter once || tioned, the Deponept remembers, that Bailie Nobert Baillie came into the ? 
hy. Heroes a Propoſal. to the Pope in the Councj ae, Where Room 5 which the Deponent. renewed this Complaint oa 7 
there were a good many of the Council preſent, and a, great, many, other || the Workmen 7 carrying on the Works fo. lowly; which he did, be- | 

Inhabitants, of raiſing, upon hie own Credit, five-hundred. Guineas, co |"cauſe he, was informed, that Bailie, Baillic was the chief of the Committee 

de diſtributed to five hundred of the ableſt-bodied Journeymen.of the ſeye- | above mentioned, © Upon which the Bailie ſent, for one of the Tradeſmen, 

tal incorporated 'T'rades. in the Town; who, as they were very bold and | who made the following Excuſes: That they bad. made the B a 
8270 in the extinguiſhing of Fire, he believed would willingly undertꝰ ke ſufficient as the Fimber they could find for that Purpoſe * — | 
to mount the City-walls, and aſſiſt in the Defence of them, in caſe they and that they had carried on the Work as faſt as they could find Hands to | 
Gould be attacked by the Rebels, and judged them much more N for do it. Depones, That ſome time of the ſaid Week, he caſually met with 
that Purpoſe than the Volunteers were. That the Anſwer which t De- the Panne! in the Parliament-Cloſe, and again renewed his Complaint o | 
ponent heard the Lord Provoſt make was, That, if Mr. Meter would | him about the Slowneſs of carrying on the ſaid Works; which appear 
[undertake to raiſe the Money, he would be Caution that Mr. JFbfter to him ſhould have been carried on without Loſs of Lime: And the Pan- ; 
would perform it. Depones, That he was preſent, both when Mr. Lind- nel mentioned ſomething about the-Expence of the Work, and propoſe 
** Depute Secretary at War, and Mr. Greſet Collector of the Cuſtoms | that the Volunteers would advance the Expence thereof according to thei! | 
"at Alloa, made a Propoſal to the Pannel, for bringing into the Town 4 Engagement. To which the Deponent replied, That he did not doubt | 
1 — Dragoons for the Town's Defence; and Mr. Gro/et added, if he but the Volunteers would fulfil their Engagements, though he ſuſę i | 
deſired, even the whole two Regiments, provided that the Provoſt would | might be a Difficalty for them at preſent to advance the Ms. 1 ; 
dv it in Writing. The Pannel's Anſwer was to both theſe Gentlemen, That he was preſent at a Meeting in Mr. Jak” Houſe, when a Petition, : 
That if the Dragoons would come into the Town, they ſhould be wel- 2 a conſiderable Number of the well-affecked Inhabitants of the N 
City, b 


| ; but he would ſign no ſuch Deſire, Depones, That he was preſent was preſented to the Pannel, for aſſociating themſelves as Valun- 
; ov Council-Houſe on Monday Evening the 1 6th of September; when he | teers; which the Pannel objected to as High Treaſon ; but added, that 
"heard it-propoſed, that there was a Neceſſity for ſecuring the Town's Arms, | be ſhould confalt the Crown-Lawyers about it: And that he exprelled his 
Ammunition, and Cannon on the Walls, from falling into the Hands of Diſſatĩsfaction at the Manner of promoting that Petition, and in attaining 
the Rebels: But as there was very great Conſuſion that Night, the De- | fo many Subſcriptions, without previouſly conſulting with him. Depones, 
nt does not remember any more of the Matter. Depones, That the | That it was obſerved, that thoſe Parts of the Walls near Potter-row Port, 
N umber of his Company, to the beſt of his Knowledge, conſiſted of Sixty | and St. Mary and Leith Wynds, were commanded by the adjacent Houſes; 
or Seventy; and that Mr. Faſeph Williamſon was his Lieutenant. | and it was thought, that it was proper to build up-the Doors and Win- 
XVIII. James Nimmo, Eſq. late one of the Bailies of Edinburgh, de- | dows of the ſaid Houſes, to make the Defence of thoſe Parts of the Walls 
pones, That, upon Monday the 16th September 1745, as, the Deponentpracticable; or to poſſeſs thoſe Houſes with Parties of the Volunteers. It was 
was upon Guard at the Netherbow Port, with Sir George Preflon of Yallcy- alſo propoſed, to poſſeſs the Houſes at the Potter-row Port with a Party, 
field, be received a Meſſage from the Pannel, he thinks between Fourand | and to make A Communication by a Bridge, by which they could retire to 
Hue at Night, to come and ſpeak with him, and ſome of the Town-Coun- | the Walls in caſe of being diſlodged, But nothing of this kind was exe- 
il, then in the Goldſmiths-Hall. That, when he came there, in obedi- cuted; nor did the Deponent make the Non- execution of this any Patt of 
ence to the ſaid Meſſage, he underſtood, the Pannel, his Council, and his Complaint. Depones, That, ſome time in the Week before the Re- 
ſome. of the Inhabitants, were engaged in an Argument, what Anſwer bels entered Edinburgh, the Deponent had Occaſion. to meet with the Pan- 
ſhould be returned to a Letter which the Pannel had received from the | nel, and others, in the Exchequer-Chamber, and in Mrs. Clarke's; when he 
Lord Juſtice-Clerk, or the then Lord Advocate; by which Meſſage an | propoſed to the Pannel to find ig or, if it was thought neceſlary, even 
Offer of a hundred Dragoons was made to the Pannel, or more if he plea- | to advance 4 or 500 Guineas, to be diſtributed among the able-bodied 
ſed, to aſſiſt in the Defence of the City. That, atter ſome time ſpentin | Joyrneymen of the Brewers, Bakers, and other Tradeſmen. of the City, 
this Debate, the Pannel obſerved, that a Thorn had been put in his Foot; | to encourage them to join with. the Volunteers in defence of the City that 
for. that if he ſhould accept of that Offer, and the Town ſhould be taken, | Night in which it ſhould happen to be attacked by the Rebels; which 
he might be charged with having enſnared ſo many of his Majeſty's | Propoſal the Pannel ſeemed to approve of; and ſaid, That the Deponent 
Troops; and, on the other hand, if he ſhould refuſe to accept of the . needed no Security for his Advance, for he the Pannel would become 
fer,” he might be blamed, if the Town was taken, for having loſt it by Caution for the Deponent's paying it. That the Deponent then pro- 
not receiving that Succour. That, in Anſwer to this, the Deponent ob- poſed, that the Maſters of thoſe Journeymen, and others, ſhould. be ſent 
ſerved, that it was an eaſy Matter for the Pannel to put the Thorn in their | for, to concert a Plan for the Execution of that Propoſal : But the Pan- 
Foot, by making an Anſwer to this Offer, That if the Lord Juſtice-Clerk nel alledged, that it was too late for that then; and that ſome of them 
or Lord Advocate ſhould. think it fit, and for the Service of the Govern- | would readily be about their Bottle; but next Day he would do it. That, 
ment; -to ſend a hundred Dragoons, or the whole of them for the Purpoſe | on Sunday the 15th, the Deponent aſked the Pannel, If he had met with 
aforeſaid, the Pannel ſhould be ready to receive them; which Expedient | the Maſters of the ſaid Journeymen ? &c. He anſwered, That, in the 
the Pannel, and ſeverals of the Gentlemen then preſent, ſeemed to approve | Multiplicit of Affairs, it had eſcaped his Memory, but that he would 
of; and the Pannel ſet about writing an Anſwer, as the Deponent ima- | doit; but does not know if it was done or not. Depones, That, in the 
ined, to that Purpoſe : But, when he heard the Anſwer read, he did think | Afternoon of the 16th of September, he heard, that there was to be a Meet- 
it did not fully come up to his Propoſal. Upon which he left the Meet- | ing of the Inhabitants in the New Church Iſle, or that ſuch a Meeting 
ing, and repaired to his Poſt; and, about Five o'Clock, the Alarm-bell | was then met; and juſt about this Time the Alarm bell rung, which 
rung, the Signal for calling the Volunteers to repair to the Lawn-market: | was the Signal for the Volunteers to repair to their teſpective Poſts, That 
But, before the eee his Poſt, he ſent ſeveral Meſſages to the the Deponent, being one of them, went to the Poſt affigned to the Com- 
Pannel, to receive Orders what todo; and to the third Meſſage, he thinks, | FRAY, In which he ſerved ; ſo that he can give little Account of what pat 
for the firſt Time, received an Anſwer, to repair to the Alarm-poſt ; which at that Meeting; But having 5 in to ſee what was going on, he 
8 he did: and that he was not preſent at the Meeting in the New thought it a very tumultuous Aſſembly. That the Deponent obſerved, 


* 


— 
— 


ps 2nd 25-225 nr Se d d 


Church Iſſe, held much about this Time, judging it more his Duty to re- very few of the well affected Inhabitants that he knew were in it: That 

main at his Poſt; beſides, he ſaw a great many People crowding into that | there were ſeverals of the Meeting, who, in his Opinion, were not well- 
Meeting, whom the Deponent did not look upon as proper Perſons to con- affected to the Government and that the Generality conſiſted of P ye 
ſult with in a Juncture of that ſgrt, when the Rebels were reported to be | who, to the beſt of his Remembrance, he had never before ſeen. _ That de 
at the Diſtance of only about two Miles from the City. the few who ſpoke for defending the City, were treated with very ſcurri- m. 
XIX. Mr. Alexander Webſter, one of the Miniſters of Edinburgh, de- lous and opprobrious Language; particularly the Reverend Mr. George R 
ones, That the Week before the Rebels got Poſſeſſion of the City of an, who was ſpeaking to that Purpoſe, ſeemed to him to have. been of 
Edinburgh, he was preſent at a Meeting in Mrs. Clarke's with the Panne], | pulled down from the Form on which he was ſtanding, by Force. Upon Tu 
ſome Officers of the Army, and well-aff:Qed Inhabitants of the City. That | which the Deponent left the Meeting, and repaired to his Poſt. Depones, - "I 
in it the Deponent obſerved, that the Reparation of the City-walls was | That on Manday the 16th he went round the Walls of the City upon ce 
carried on by much too ſlowly; and that the Tradeſmen ſhould be called | which the Cannon was planted; and obſerved there were two of them, one th 
to give a Reaſon why they were ſo low in executing the reſpective Parts of | at the Briſſeto Port, and another at the South-Eaſt Corner of the Wall mz 
the Works to them aſſigned. That the Pannel obſerved, That, being | near Bedlam, upon which no Centinels were then attending; and it was for 
about the Election- time, and pretty late, it was very probable the Tradefſ- | obſerved, theſe Cannon could not be fired, without drawing the Shot; be- W. 
men might have got a Cup too much for Buſineſs that Night; and it | cauſe they might be unloaded, or the Shot altered during the Time. the lat 
would be better to defer that Inquiry till next Morning: And, at the Centinels were abſent : But that, after the Deponent ſtaid a conſiderable tee 
ſame time, obſerved, That the Care of theſe Works had been appointed | Time at the Cannon on the South-Eaſt Corner, as above, a Centinel at laſt the 
to a particular Committee named by the Council for that Effect. At the | appeared, who ſaid, He had been planted as Centinel upon the ſaid Cannon. the 
ſame time ſome of the ſaid Officers who were preſent complained, that | Depones, That, upon the Eveniug of the ſaid 16th September, he wept an 
what they called the Baſtions of the Town-wall were too weak; that is, | along with the other Volunteers, to deliver up his Arms to the Caftle; wh 


the Scaffolding upon which the Cannon was placed, was not ſtrong enough; | in his Return, met with * Roberton on the Head of a Party of ) bs he 
the Parapet round the Wall, in ſome Places, was too narrow; fo that | ſent by Gen. Gg or Gen. Pre/?on, with Orders, as the Enſigr told him, at 


one Man could not paſs another; nor were the Parapets ſufficiently clear- | to ſpike up the Cannon on the Walls of the City; but that he Was or- ade 
ed. That the Deponent knows there was a Plan made by the ; Suchen dered, before entering the City, to apply to the Pannel for his Authority De 
Mr. Celin Maclaurin of the City-walls, and Baſtions, and other Works to do ſo. That he had diſpatched Roberz Griſſitb, a Gunner, to acquaint du 
neceſſary to be made for the Defence of the City; which was agreed to by | the Pannel thereof, and to aſk his Authority. That the Deponent ſaw La 
the Council, as the Deponent was informed, and a Committee named for | the ſaid Robert Griffith return, who reported, that he had waited upon has 
bringing it to Execution, That the Deponent obſerved, upon the gth of | the Pannel, and that his Anſwer was, That he would give him no Autho- Of 
September, as he thinks, that a Ditch near Wallace s Tower, which had | rity; adding ſome Words which he at 1 cannot recollect; but the in 
been projected by Mr. Maclaurin to be made on the North-ſide of a Wall | Impreffion they made upon him at the Time, and which he ſtill retains, the 
there, was erroneouſly made on the South- ſide of the Wall; whereby it | was, that they imported a Diſcouragement of the Exccution of the Order; reſ 
became rather a Security for, than a Defence againſt the Rebels; and | for that the Enſign immediately ſaid, being in Converſation with the De- NET 
which Miſtake, ſo far as the Deponent remembers, was never corrected, | ponent, Should | force? or, Iwill force my Way into the Town ; or Words Re 
but rather carried on, as the Deponent obſerved, upon viſiting the ſame | to that Purpoſe. But the Deponent ſuggeſted to him, It would be more pai 
upon Wedneſday the 11th of Septemler : But, as he did not mention this | proper for him to make a Report of what had happened, to one of the Gene- the 
as any Article of Complaint in the foreſaid Meeting in Mrs. Clarke's, he | rals; which having been done by ſome one of the Party ſent for that Purpoſe, tak 
does not know, that any Part of this Miſtake could be charged againſt the | they were recalled, and marched into the Caſtle. And, being interrogate for Th 


Pannel. Depones, That, at the Meeting in Mrs. Clarke's above men- | the Pannel, depones, That he gave it as his Opinion, at Eleven o'Clock 
I | IE at 
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A Ae great many of them were either gone into che 


e ine Tiry, upon t e Refolution' f bee up the Town”; and that 


thought it extremely odd, to propoſe now a 


fence of the Ciry in their 


preſent Circumſtances,” when, it ſeemed,” it had been judged not tenable, 
even when the whole Volunteers were in Arms, and an Offer made for 
*h&Dfagoons to come in to its Defence: Aud therefore, upon the whole, 


was e Opinion, that a Meffage thoul be ſent to the Dragoohis to return, 
ods taken, in the mean Time; th gather together 


nd fore proper Meth 


38 way \ > arg ok as poſſible. © Depones, That the Deponent either 
wr | 


heat 


unmond Hm felf, or fome other Perſon, fay, That he Mr. 


Drusen was going bur to bring back the Dragbons; and he did not re- 
turn while the Deponent was there. And depones, That he did not 
think the Alarm- befl # proper Signal for collecting the Volunteers, white 


the Dragoons wete'at Jo great a Hiſtance, and the Nebels ſo nigh. That 


this he conſidered us an Intimation to the Rebels to make the Attack on 


the City ere it was poſhibie for the Pra 


| ras pt or tr ns to come to its Defence; and 
any Intimation to the Rebels, of a Deſign of defending the City, would 


probably prove a Hardſhip on the Deputies that had been commiffioned 


by the 
and who were at that Time at the Rebel Camp. 
XX. Alexander Scot, Merchant wig depones, That, in 8ep- 


own-Council to capitulate with them about the Surrender of it, 


tende, 1745, be ſerved as an Officer of Volunteers, for Defence of the 


City of £4nburgh, in the Company commanded by the preſent Lord Pro- 
volt of Edinburgh. That ſome Day of the ſecond Week of September, 
aid; as he thinks, about the Beginning of that Week, the Deponent was 
preſent in the New Church Ifle ; when he heard a Queſtion put to the 
Panel, Whether ſuch of the Volunteers as belonged to the Trained- 
Hands ought not to be exeemed, during their Service as Volunteers, from 
doing any Duty with tire Trained-Bands? To which the Pannel an- 
a. That, when bath a Company of Trained-Bands, and a Com- 
par of Volunteers, were upon Duty at the fame Time, any Perſon be- 


to ſerve in at that Time, And, upon a further 


he anſwered, That, when a Company of Trained-Bands, and a 


Company of Volunteers, to both which one and the ſame Perſon be- 
longed, ſhould happen to do Duty on different Days, ſuch Volunteer 


FHould do Duty on both. That the Deponent does not remember to have 
heard any Objection made to theſe Anſwers, or any thing further ſaid on 
the Subjet in that Meeting : But the Deponent had Occaſion to con- 


verſe with ſome of the Volunteers, who ery it a Hardſhip; and 


doubts not, but it may have diſcouraged others from engaging as Volun- 
teers, And, upon an 1 by the Pannel, depones, That 
he did converſe with ſome of the Trained-Bands, to whom he propoſed 
to enliſt as Volunteers; Who anſwered, That would bring upon them 
double Duty; that they were already bound to do Duty in the Trained- 
Bands; and, ſhould they engage as Volunteers, they might be obliged 
to do Duty alſo in that Capacity, when the "Trained-Bands were not 
upon Duty; but, were it not for that Hardſhip, they would have choſen 
rather to have ſerved as Volunteers, than with the Trained-Bands. And 
being defired to condeſcend upon any Perſon who gave him ſuch Anſwer, 
depones, That he cannot, at this Diſtance of Lime, charge his Memory 
with the Perſons Names; but thinks that he talked on that Subject once 
to a Friend of his, William Scot, Merchant, or in a Company where he 
was; and that either William Scot, or ſome other in that Company, gave 
the Deponent chat Anſwer. Depones, That the Company to which the 
eponent belonged were ordered to meet in the College-yards, in the 
Afternoon of Merday the 16th of S-ptember. That the Deponent, having 
been out of Bed all the preceding Night, and having gone only to Bed at 
Ten o'Clock that Day, it was about Two Afternoon before he came to 
the Place; and Rnd ſome others of the Company there before him. 
That they had g-t no Orders what to do; and continued in the ns 
yards about an Hour after the Deponent came, and ſtill received no Or 
ders : And at Jaſt they conſulted together, and marched to the Lawn= 
market ; but the Deponent cannot charge his Memory, what were the 
Reaſons that induced them to march thither, whether it was the ringing 
of the Fire-bell, becauſe he does not remember, whether that Bell was 
rung before they marched, or if it was only rung after they marched ; or 


if their Reaſon was, to be near the proper Place where they might re- 


ceive Orders, for the Company was anxious or uneaſy for Orders. That 
there were other Companies of Volunteers in the College-yards, who 
marched to the Lawn-merket at the ſame Time, and the Deponent thinks 
for the ſame Reaſon. That, after coming to the Lawn-market, they 
waited there for a conſiderable Time without receiving Orders; till at 
laſt the Deponent, at the Deſire of ſome other Officers of the Volun- 
teers, went to the Goldſmiths-Hall, to defire the Pannel's Orders for 
thoſe Companies of Volunteers. That the Deponent found a Crowd in 
the Goldſmiths-Hall, with ſome Difficulty got to the upper End of it, 
and told the Pannel, That he was ſent by the Officers cf the Volunteers, 
who were ſtanding in the Lawn-market, to alk his Lordſhip what Orders 
he would pleaſe to give them : That the Pannel anſwered, That he was 
at a Loſs to know what Orders to give them; and thinks he further 


added, That they were then deliberating about that Matter. That the | 
Deponent waited ſome little Time, to ſee whether he would get Orders; 


hut getting none, he left the Hall, and returned to his Company in the 
Lawn-market, and acquainted the other Officers of the Volunteers what 


had paſſed. That, not long after the Deponent's Return, he ſaw the 


Ofkcers of the Volunteers that were in the upper End of the Lawn-market 
in a Knot together, and, as he ſuppoſed, conſulting what Meaſure they 
ſhould take; and the Deponent was foon thereafter told, That they had 
reſolved to deliver up their Arms to the Caſtle : And, upon the Depo- 


Reſolution ; and, agreeable thereto, the Deponent went up to his Com- 
pany, which was the Weſtmoſt in the Latuu-martet; and the whole of 
them marched up to the Caſtle. And the Reaſon given the Deponent for 
taking that Reſolution, was, Becauſe no Orders were given them, and 
„ a | | c 


aging to both theſe Companies, might have his Choice which gf them 
| [ 2 ueſtion put to the Pan- 
nel, 


| 


| Anſwer, and 
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re 50 ehttheir Arms might fall into the Rebels . 
XI. Archibald St , Writer in Edinburgh, depones, That he was 
on ONS of the Volunteers,” for Defence of the City, in September 1745. 
That he was on at u Meeting hat the Pantiel“ had with ſome of tne 
Volunteers in Mrs. Cartes; wheres Mr. Heiter the Miniſter was al fo 
preſent; and Which, he thinks, was upon Saturday the 1 4th Scptemboör. 
And depones, Phat he there heard Mr. Welter propoſe to the Pannel. 


4 
* 


| Bakers in the Town ſhould be hired to aſſiſt in the Defence of the City 
any Night it ſhould be attacked, at the Premium of a Guinea ench in 
hand; and a further Reward to be given them, according to their Beha- 
viour, when the Matter was over. That Mr, Heiter undertook to 
raiſe,” by Subſcription, a Sum of 500 J. to defray the Expence ; and of- 
fered to giye Security for Payment of the Money. That the Deponent 
did not hear what Anſwer the Pannel gaye; but ſuppoſed that the Propoſal 
had not been gone into, becauſe he heard no Reſolution taken upon it'in 
that Meeting, nor did he afterwards hear any more of that Matter. De- 
pones, That, in the Afternoon of Monday th 

he thinks, about Four o:Clock, while the Volunteers were drawn up in 
the Lawn-market, he was ſent by them with a Meſlage to the Pannel, to 
alk what Orders he had to give to them? and likewile to aſk, in caſe the 
Town was not to be defended, where they were to depoſit the King's 
Arms? or Words to that Purpoſe. * That he found the Lord Provoſt in 
Goldſmiths-Hall. That to the firſt Part of his Meſſage he received no 
| t no Orders for the Volunteers, what they were to do: 
But to the ſecond Part of the Meſſage, the Pannel anſwered, That he would 
give Orders to receive the Arms at the Court of Guard. Depones, That 
the Deponent waited till the Pannel left Goldſmiths-Hall, and went to 
the New Church Iſle; and, on the Way thither, in the Parliament- 
Cloſe, the Deponent ſaw Alexander Cunningham, Surgeon, come up to the 
Pannel, and deliver the following Meſſage : That the Dragoons found 
that the Number of the Rebels were ſo fat ſuperior to them, that they 
were obliged to retire ;* but the Deponent does not remember the Plate 
he named where the Dragoons had gone to; and ſaid, That the Number 
of the Rebels, ſo far as they bull judge by Appearance, could not be 
under eight thouſand ftrong. Depones, That thereupon he heard the 
Pannel ſay, If the Troops were retired, then all was over. That he be- 
lieves the Occaſion of Mr: Cunningham's being with the Dragoons” was, 
that he expected there was to be an Action, and he attended them in the 
Way of his Buſineſs, And being further interrogate, depones, That he 
left the Provoſt as he was going into the New Church Ifle, and returned 
to the Laton-market, and reported to the Officers of the Volunteers the 
Anſwer he had got to the Meſſage they had ſent by him. That thereupon 
they conſulted together; and ſome were for immediately delivering up 
their Arms into the Caſtle ;. but Provoſt Drummord, who was one of their 
Officers, inſiſted, that, before taking that Step, they ſhould ſend a ſecond 
Meſſage. That a ſecond Meſſage was 3 ſent; but by whom, 
the ae does not remember; and the Meſſenger returned without 
wy Anſwer: Whereupon the Volunteers marched up to the Caſtle, and 
delivered up their Arms, ; 

XXII. Enſign William Roberton, of Edinburgh Caſtle, depones, That, 
in the Evening of the 16th September 1745, he being then an Officer in 
the Caſtle of Edinburgh, was ſent by Gen. Preſton about Six o'Clock at 
Night, after that the Volunteers delivered up their Arms in the Caſtle, 


- with a Party, to bring up to the Caſtle the Cannon that were on the Walls 


of the City, or otherwiſe to render them uſeleſs, by ſpiking them up, and 
knocking off the Trunnions ; and, for this Purpoſe, he had Carts and 
Horſes Hons with him, and proper Inſtruments for ſpiking the Cannon, 
and beating off the Trunnions! But then, his Orders were reſtricted, not 
to do this without Licence and Order from the then Lord Provoſt of Edin- 
burgh. Depones, That, with his Party, he marched down to the Reſer- 


| 


nent's going up the Lawn-market, the Officers informed him of their ſaid | Duty upon this 


voir ; and then he firſt ſent the Serjeant of his Party, and after that one 
Griffith, a Gunner in the Caſtle, with a Meſſage to the Provoſt, to know 
whether he might enter the Town for the above Purpoſe ; and the Anſwer 
which was returned to him from the Pannel, by both the Meſſengers, 
was, That he would give no Orders concerning the Cannon ; but the 
Deponent might do as he thought propet. Upon this he ſent to General 
Gueſt, to know how he ſhould behave ; and Orders were brought him to 
return to the Caſtle. Depones, That Mr. Webſter was with him, pro- 
cured him a Flambeau, ſome Smiths, Carts and Horſes; and that, with- 
out going further, the Deponent returned to the Caſtle, 

[29th Ofeber, betwixt One and TI'wo o'Clock in the Morning.) It 
was now moved by ſome of the Jury, That they might have Leave to 
make a Motion in Court before any further Procedure in the Trial: 
Which being allowed of by the Lords, Sir Alexander 1 of Dean, Pa- 
trick Crichton of Woodhouſlie, Fohn Niſbet Portioner of Water of Leith, and 
Edward Lothian Jeweller in Edinburgh, four of the Gentlemen upon the 
Aſſize of the ſaid Archibald Stewart Pannel, humbly repreſented and moved 
in Court, in their own, and in Name of the whole other Aſſizers, That 
the Court had now continued upon this Trial, without any Reſpite, ſince 
Tueſday Morning at Eight o'Clock, being upwards of forty Hours: That, 
by this Sederunt, ſeveral of the Aſſizers were already greatly fatigued, and 
one or two of them altogether unable to hold it out any longer, without 
ſome Relief: That the Aſſize could not imagine it to be the Intention, 
either of Proſecutor or Pannel, to kill or deſtroy them; which behoved 
to be the Conſequence, ſhould they inſiſt upon finiſhing the Trial at one 
Sederunt : That their Lordſhips, as well as the Pannel, and other Mem- 
bers of Court who had attended this Trial, muſt be ſenſible, from What 
they had ſuffered themſelves, of the Hardſhips undergone by the Aſſize, 
an conſequently of the Reaſonableneſs of their Demand: That, altho' 
other People's Situation and Strength might enable them to go on without 
Relaxation, the ſaid four Gentlemen did, with great Candour and Inge- 
nuity, aſſure te That they were no longer able to go on in their 

rial: And therefore begged Leave to acquaint their Lord- 
ſhips thereof; at the ſame Time flattering themſelves, that both the Pannel, 
and his Majeſty's Advocate, would concur and agree, that the Trial might 
be put off, and continued for ſuch a ſhort Space of Time as the Lordsfhould 
pleaſe to appoint, that in the mean time the Aſſize, and all concerned, 
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that, a Number of the Servants and Journeymen of the Brewers and 
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night baue a litfe Reſt:' Aud, wih the graazeſt»Sabmifiok, 20h 
— That they would: pleaſe to take his their: Requeſt into: Cot 
atiev, and grant the Deſire thereof acoopdingly. 1 
- Upon hearing of which Motion, Mrs had, Stewart /Pajinel, 86 
© big Coun ſe}; in reſpect of the Diftreſs:which/ the Length of this Trin 
has eltesdy brought pon ſeveral of the Aſſiae, and that it ſeems imprut - 
tigable to- finiſh the Trial, at one Sederuſt, conſent to the gtunting the 
Deſire of the Motion made as above by the Aflizers, 5744. the Lords 
* ſhalh think proper ſo to do 9 hen © PE: e 
Ad kad bil tore; ”* Signed Pres Alte Arca” STEWART” 
„ t A amy Tell ao 16 eee 66, p14; J AMES" Fergus: 


* Mr 
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$ 2 


ſy 
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gruntipg the Deſtre of the foreſaſd Motion, agreed to by the Panne kf 1 
© Hie Ci 4; 3nd hereb 'conſetits that the Lords grant the ſame, in caſe | © 


they ie think fit; and that in regard the Jury bave already attended forty. 
«. Houts; and that ſeveral of them ate ſo valetudinary, that they are un- 
© able to ſtand out the Trial, without ſome Reſpite; and alſo that ſeve- 
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ral of the Proſecutor's de fer 7 have given him Notice, that they are the Pannel, and ac aint him, that the Enſign was come with a Party.” 
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ct aſe e attend longer without bndingaring their Healehs." , in order-20 render uſeleſs the Cation 'thar were" on the CityIpallh ang. 
£1 | none: wanted the Punnel's Commands thereanent. The Deponent according 


FO 3 269-3 8420 2 71 9% 15 5 * 5 . N #. 281] 2 589 : why a 3 E 3 ! 
c The Lords Commiſſioners of Juſticiary. huving heard the Motion of went to the Pannel, and delivered his Meſſage. To which "the Pan UN 


* tha Afſize, aud the Conſent to granting the Deſice thereof, both of the. 


P 
s argy thereon, they, in reſpect thereof, and of the Neceſſity of the 
_ © Gaſe,;,continue the Diet till Eleven o' Clock of the Forenoon of this © 
3 Nee e Witneſſes to attend then, each under 
* 75 in of Law; as a 


5 J bem. in Token of their Acquieſcence, hereby become bound 
nacted, each for themſelves, their Heirs and Succeſſors, that they 
appear and give Attendance at the foreſaid Hour, in this Place, 
under the foreſaid Penalty of five hundred Pounds. 
07 fan dne 241 146 Signed p ALEX, FRASER, I. P. D. 


* * 


'' " Thimbs Mild. Aller. Campbell. 


wh ſo the haill fifteen Afizers.then alſo to attend, 
them, under che Hagen hundred Pounds Sterling: And 
t 


| and his Majeſty's Advocate, as above, and fully deliberated and | 


| 


| 


made Anſwer, That Enfign Roberton might do as he would.” Thi, u On 
this, one Dr. "Lauder, who was then in company with the Pannel 1 
and deſired Liberty to go and ſpeak to the General and that the Panel 
faid he might go. And iceorbagly Mr. Lauder and the Deponent! et 
Provoſt, who was then in the Council-Houſe ; and, When t elk 4 
che Caftle, they met Major Nate who delired them to go to Geert 
Gweſt; which accordingly they did. And Mr. Lauder, addrefling the Ge. 
neral, told him, That there was a Party come down to deftroy and _ 
uſeleſs the Cannon that were upon the Walls. To which the General” 
made Anſwer, Why not? The Provoſt has not done what he qughit, "T6" 


which Mr. Lauder replied, What could he do? or, What coulff 4 


ſince the Forces have left us? And the Deponent telling the 'Genetat” 


| the Panel's Anſwer, the General ordert 


n Roberton to the Pannel, 


the Meſſage he had been ſent with by Eoſi 
d Enſign Robertin, with ls k 


it, 


ae 5 An bee = * yore J A wor i | ty, to return to the Caſtle; and which Meſſage to the Enſign was ſe t ** 
Fiori 0 non Huh Chet. Nui en 3 | Mr. Lauder; and the Deponent believes Mr. Lauder delivered that Mef-" 

. 0 Me | ſage to the Enſign, becauſe the Deponent remained with the General Mf 

x ES ts price | r. Lauder was gene, and then aſked the General, what Commands he 


Curia Juſticiaria 8. D. N. Regis, tenta in nova Sefſionis Domo Burgi de 
3 vig emo nono Die Menſis Octobris 1747, per hono-. 
rabiles'Viros' Magiſtros A lexandrum Fraſer de Strichen, Patri- 


tim Grant de Elchies, Carolum Areſkine de Tinwald, & 


Hugonem Dalrymple de Drummore, Commiſſionarios Juſticiarii 


4g, S. P. N. Regis... eee 
Curia leg itimè affermata.. Lord Strichen Præſes. 


r STEWART of the City of Edinburgh, Merchant, and 
late Provoſt of the ſaid City, Pannel, indicted and accuſed as in the 
formen gede rum. vs) οαοοi—ü ele | fn oh 

Tbe haill fifteen; Aſſizers being called over, and anſwering to their 
Names, his Majeſty's Advocate .proceeded to the remaining Part of his 
Proof, by adducing the following Witnefles, viz. | [1,20 


XXIII. Robert Griffith, one of the Gunners of the Caſtle of Edinburgh, 
de pones, That, about Five or Six of the Clock in the Afternoon of 
Menday the 16th. of September 174 5, after that the Volunteers had deliver- 
ed their Arms in the Caſtle, it was thought proper, by the Commandin 
Officer of the Caſtle, to give Orders, for. bringing up the Cannon, an 
other Arms, ſuch as Patteraroes, that were on the City-walls, or other- 
wiſe to render them uſeleſs, that ſo they might not fall into the Hands of 
the Rebels. That a Party was ſent from the Caſtle for this Purpoſe, un- 
der the Command of Enſign Roberton ; and the Deponent was ſent by Ge- 
neral Cug to follow that Party, to. inquire if the ſaid Mr. Roberton had 
Provoſt tewart's Liberty to go on with the ſaid Work: That Mr. Ro- 
lerlon declared he had no ſuch Concurrence ; but had ſent his Serjeant to 
the Provoſt for that Effect. That the General ordered the Deponeat alſo 
to go forward, and demand the Pannel's Licence or Concurrence to effec- 
tuate the ſame. Accordingly; the Deponent waited on the Pannel, and 
demanded from him his Licence or Authority to go on, and brin to the 
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nent's Duty was not to expoſtulate, or loſe time with the Pannel, but in 
a poſitive Manner to have his Concurrence; which the Pannel poſitively 
refuſed ; but added, That we might do as we would, without his Li- 
berty.“ That when the Deponent left the Pannel, he found Enſign Ro- 


ierten and his 1 ſtanding in the Lawn-mearket Street, with à Couple of | 


Carts, and ſome Blackſmith-Boys, wich Fore-hammers in their Hands, 
whom Mr. Roberton had impreſſed to facilitate his Work. That the De- 
ponent went to General Gue/?, and acquainted. him, that he could not 
procure the Provoſt's. Licence to bring in, or demoliſh the forefaid Can- 
non: That the General was then in Converſation with George Lauder, 
Surgeon in Edinburgh, whom the Pannel informed the Deponent, that he 
had ſent to the General. That the General ordered the Party to return 
to the Caſtle; and, at the ſame time, told the Deponent, that the proper 
'Fime was over for effectuating the ſoreſaid Work, it being then dark. 
Depones, That, when he entered the Door where the General and Mr, 
zuder were in company, he heard the General ſay, © I am ſorry the Pro- 
voſt has not granted my Requeſt.” And hang in terrogate far the Pannel, 
Whether he reported to General Guz/? the laſt Words of the Pannel's An- 


< 


* oo 
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of Edinburgh, to aſſiſt in the Defence of it; and defired 
L Warrant for bringing them into it. The General apr 


nel, the 
| which Petition the Deponent wrote: And the Lord Advocate carri 


| fired that the Deponent might come in a Qu 
t 


had for his Officer, Enſign Roberton p? To which the General made anſwer: 
You may go and tell him to withdraw his Party to the Caſtle; And the 
Deponent having gone, found that the Enſign and his Party were already : 
returned. r en 


tain, depones, That, about Iwo o Clock of Monday the 10th of Sp. 
ber 1745, ke being in company with General Gugſ, the then Lord Adyo- 
cate and Solicitor came into the Room, and told the General, That it was * 
thought proper that a hundred Dragoons ſhould be brought into the City 
at he might give” 
to'the'Propo-” 
ſal ; but N was proper that a Petition ſhould be ſigned by che Pan- 
Lord Advocate, and Solicitor, requeſting the Thing from him? 


down, as the Deponent thinks, to have it ſigned by the Pannel; arid 
uarter of an Hour to his Hdufe"" 


o get the Petition when ſigned. That, after this, the Lord Advocate 
and. Solicitor left the General, and Colonel Clayten came into his Rom. 
who was 8 Day to Brigadier Fowkes, That the General told 
him what the Lord Advocate and Solicitor had been with him about; abd. 
at the ſame time, gave him Orders, upon his ſeeing the foreſaid Petition 
ſigned and delivered to the Deponent, to acquaint Brigadier Fler, that 
it was his Orders that a hundred Dragoons ſhould be forthwith ſent into 
the Town of Edinburgh. The Deponent and Col. Clayton went from the 
Caſtle to Lord Advocate's Houſe in a very ſhort time after this - and canl- 
ing for the above Petition, he received it, ſigned by the Pannel, Lord 
Advocate, and, Solicitor, and ſhewed it to Colonel Clayton; who imme- 
diately left the Deponent, in order to go to Brigadier Fawkes.  Depories, 
T hat, about an Hour after this, the Deponent, ng with Gener 


Gu Of} 
and the General, hearing that there was ſome Deſign among the Inha 0 ; 
tants for delivering up the Town, ſent the Deponent'to the Pannel, to 
know, whether he ſtill defired that the hundred Dragoons ſhould come to 


: Town in Terms of the above Petition or Requeſt; becauſe, if he did not, 


— 


That 1 i 


he would ſend contrary Orders to Brigadier Fettes. The Deponent ac? 
cordingly went, and delivered his Meſſage to the Provoſt, whom he then 
found in a very numerous Meeting of the Inhabitants in the New Church 


- Iſle; but does not remember that he told the Pannel the Generil's Reaſon 
4 


for ſending this Meſſage. That the Pannel demanded the Opinion of the 
Meeting, whether the Drakes ſhould be brought in, or not? Whefeup“ 
on a great Number cried out, No Dragoons. And the Pannel upon this 
told the Deponent, that he would neither bid nor forbid them, but that 
the General might do what he thought proper. The Deponent upon this, 
having the Petition or Requeſt in his Cuſtody,” took it out of his Pocket, 
and wrote upon the Back of it, The Generality of this Meeting ars not for ru 
ceiving the Dragoons. This ſhort Note he preſented to the Pannel for him 
to ſign; but this he refuſed, and ſaid, Why will ye diſtreſs me about theſe 


{wer to him, particularly that they might do as they would, without his the 
Pannel's Authority? depenes, He did. And the Deponent further deſired 


Dragoons ? or Words to that Purpoſe. And depones, That at that Time, 


or ſome time after, ſpeaking to the Pannel upon the Subject of admit- 
ting the Dragoons, the Deponent aſked him, ſince he had once ſigned a 
Requeſt for bringing in the Dragoons, why he would not either continue” 
the ſame Requeſt, or counter-order it? And the Pannel's Anſwer was, That” 
he ſigned the Requeſt at the Deſire of the Advocate or Solicitor. Depones, 
That, when he wrote the above Note, he did not tell the Pannel that the” 
Paper upon which the Note was wrote, was the Requeſt, which he; the” 
Advocate, and Solicitor, had formerly ſigned ; nor did he ſhew him any 
more than the Back- ſide of the Paper. And being interrogate by the 
Pannel, What it is the Deponent means, by his ſaying, that he had a Con- 
verſation with the Pannel, at that Meeting, or ſome time after, about admit- 
ting the Dragoons ; whether he means that Day or ſome Day thereafter ? 

a depones, 


XXV. Pairich Lindeſay, Depute - Secretary to the Forces in North"Brr. 
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ap Robert: Pringle 3 but ed mis none of them: -Phaty/ after he returned, He 

ones as hg has already! reported, that Mr. Graham wasniiot>to be found, and that Mr. Pringle was 
th he has already | but, of Town!; and; thereafter Mr: Bblicitor Haldaue one of the Town's 
W y 


«122 14 n 141 £02 : - 
not. poſitive, z: „ | Adfffors, who had. beeh called upon by the Provoſt and Magiſtrates) ame 
255 N N on Mn in to the Meeting 3 and the Pannel then took the Chair; and the Depo- 
2 $75 aue the, Depo- | nent was ordered, he believes by the Provoſt; to read the Letter and 
WA ALS 


Ma Gunner; which | having read the Addreſs, and the Subſeription, which is Charles P. R. 
| tothe Pannely then and begun to read a Line, Mr. Haldane withdrew, and ſaid; That theſe 

bs Bag the Deporient had delivered his | were Matters too high for him. Upon this the Provoſt ſaid, Good God / 

She wa 9 5 . about the Luckenbeoths, a Man 7 am deſerted by my Arms, and by my Aer. That then there was a Pauſe ; 

ame io the Deponent, and aſked. him, If he knew and the Pannel having demurred about reading the Letter, one of the 

Meeting ſaid, He thought there could be no Harm in hay ing it read. Where 
| ef. upon the Deponent proceeded, and read the Letter. That then a Motion. - 
ou once or twice; but I do not know your Name,” | was made, to ſend a Deputation tp the Rebel Camp, as the only Means 
Here is a Letter to the Provoſt; you muſt find him | to ſave the Town from the Menaces e in the Letter. And being 
; re. is Three-pence for your Pains, and next interrogate, who it was that made the Motion? ſays, That ſeveral of the 

1 fee you 1 will give you a Shilling. That the Deponent went in] Members of the Meeting ſeemed to be of that Opinion; but who it was 

voſt, and ſaw Mr. Charles Erſkine Advocate, Charles Fraſer | that'made the Motion, the Deponent cannot tell; but, as he remembers, 
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17 the deceaſed Mr, Robertſon Miniſter +. ſtanding together, | there was a good deal of Confuſion among them. However, this Motion * 
50 he Deponent came up to them, and aſked them, if they xnew where | was agreed to by the Meeting. And at this Time the Deponent was call- 1 
| Provoſt was 3.for here was a n had to give him. Mr. Charles | ed upon by Dean of Guild Allan, and by him deſired to go to the Parlia- 1 

ne laid, Give me the Letter, and III deliver it to him: And the ment-Cloſe; where the Edinburgh Regiment was, and tell the Officer, with- q 


T0" - 
* *. 

n N 
r 

. 


nent gave the Letter to Mr. Erſtine. Then Charles Fraſer ſaid, I out Loſs of Time, to march his Men up to the Caſtle, and to deliver in 
ive me the Letter, and I'II carry it to; their Arms. That the Deponent aecordingly went, and found one Mr. 


im im the Letter, and Charles Fraſer went | Burns, who was Adjutant to the Regiment, and acquainted him with the 


= 
3 *:7 1819 3 | —- 
* It And depones, That the Deponent did not then know, nor | Meſſage ſent by Dean of Guild Alan. But he having aſked'of the Deponent, Wo 
$ he yetknow the Contents of the Letter, nor from what Perſon it was. | whether the Pannel had given Orders for that Purpoſe? and the Deponent 2 
And de bes, That after the Rebels had got - Poſſeſſion of the City of] having received no Commiſſion, but from Dean of Guild Allan, Mr. Barns = 
E aburgh be {aw the ſame Perſon who had given him the Letter as above, demurred to follow the Advice given. That the Deponent immediately re- = 
who: ras then an Officer in the Service of the Rebels, and craved him for | turned, to acquaint the Dean of Guild of what Mr. Burns had ſaid. Wietes .* 
his Shilling that he had promiſed him; but did not get it. upon he immediately went down Stairs to ſpeak to Mr. Burns; who the met wo 
X II. Mr. Charles Erſtine of Edinſhead, Advocate, depones, That, | coming up to the Goldſmiths-Hall. What paſſed between them the Heß : 3 
mW uſon. he Evening of Monday the 16th of September 1745, as he believes, | nent knows not; but, in a very little after, he ſaw the Regiment march to 
u though he cannot be poſitive of the Days the Deponent, Charles Fraſer | the Caſtle, Depones, That after he returned with his Anſwer to, Dean 
Me lerchant, and the now deceaſed Mr. Robertſon Miniſter, were ſtanding | of Guild Allan, he was informed in the Meeting that four Perſons bad been 
07 ther, oppoſite to the Tolbooth; when a Street-Cadie came running up in | named as Deputies to go to the Rebels Camp, namely, Bailie Gavin Ha- 
0} ſoche Maſte, and ſaid, Who is there? Where is the Provoſt?” And the | milton, Bailie Yetrs, Conveener Norrie, and Deacon Orrecl. Whether 
0 Deponent turning about his Face to the Cadie, ſaid, + Why, what do you | there were more named or not, the Deponent knows not; nor does he know 
5 « want the Provolt for “ The Cadie anſwered, © Here is a Letter I have | further as to any Inſtructions given them, but that they were to find out 
15 to giye bim.“ The Deponent ſaid, From whom is the Letter? The | upon what Terms or Conditions the Rebels were to enter the Town. Thatz 
3 Ca die anſwered, I do not know; a Man in black Cloaths gave it me to | in purſuance of this, the Deputies went out; and returned again betwixt 
> « give . Tbe Deponent replied, I believe the Provoſt is juſt now | Nine and Ten o' Clock at Night, with a written Anſwer, Number a, 
> ain the New-Church Ifle:* And then Charles Fraſer ſaid, © I believe the | in the Liſt of Writings ubjoine to the Libel : Which having been ſhe wn 
* c N the New- Church Iſle; if you will give me the Letter, 1 | to the Deponent, be for, it is the Anſwer the Deputies brought in. Afte 
3 © wi cock Au to him.” And the Deponent having before taken the Letter | this Anſwer was delivered by them to the Meeting, which by the Tim 
50 out of the Cadic's Hand, he, at the Cadie's Deſire, then gave it to Charles | the Deputies had returned, had gone from the Goldſmiths-Hall to the 
* Fraſer. That the Deponent looked at the Back of the Letter, and ſaw that | Laigh-Council-Houſe, it was obſerved, that it contained a Limitation of 
1 it as addreſſed to the Lord Provoſt ; but cannot ſay, that, in the Hurry | Time, namely, Two o'Clock in the next Morning, within which a pre- 
15 ey were then in, he obſerved what more was in the Addreſs, nor did he | ciſe Anſwer was to be given by the Magiſtrates and Council. And as, 
oY look at the Seal. And being ſhewn the Letter in the Clerk's Hands, | by-this Time, the Magiſtrates had ſome Information, that Sir Jahn 5 . 
* which is the firſt in the Liſt of Writings ſubjoined to the criminal Libel, | and his Majeſty's Forces, were off Dunbar, and that it was believed y | 
* depanes,, That he cannot ſay, whether it is the ſame with the Letter above | that Time wy 4 would be landed, the Meeting came to a Reſolution to 
5 oy 7 or not. at's ; | ſend a ſecond Deputation, in order to try if they could prevail to have the 
1 XXV1I1 . Charles Fraſer. Merchant in Edinburgh, depones, That, be- | Time lengthened out till Nine or Ten o Clock next Day. That the De- 
ww) tween Five and Six o'Clock of the Evening of the Day before the Rebels | ponent does not know preciſely who theſe ſecond Deputies were, nor did he 
* came into the City of Edinburgh, the Deponent being ſtanding on the | ſee them ſet out or return; but that, a Day or two after, a Paper was put 
176 Street, with Mr. Er/cine the preceding Witneſs, a Cadie came up to them, | into his Hands by Provoſt Contty, wo was the only. one of the ſecond 
3. aſking,' where was the Lord Provoſt? Mr. Erſkine anſwered, What ds | Deputation whom the Deponent knows of, or remembers,” which, he ſaid, 
105 you, want with him?” The Cadie ſaid, I have a Letter to give him.“ Mr. | was the Anſwer returned upon the ſecond Deputation ts the Magiſtrates 
52 Erſkine ſaid, Let me ſee it.” The Cadie gave him the Letter, and Mr. | and Town-Council : And the Writing marked Number 3, in the Liſt 
** Erſte ſaid, The Provoſt is in the New-Church Iſle; I'll go in with. ſubjoined to the Libel, now ſhewn to the Deponent, he ſays, is the Paper 
y it to him.“ Then the Deponent ſaid to Mr. Erſtine, Sir, Don't | he received from Provoſt Coutts, as above. And being interrogate, whe- 
"i trouble yourſelf; give it me, and I'll carry it to him.“ And the ther the Pannel made the Motion, or acquieſced or concurred in the De- 
(i and went with it to the New-Church Ifle; | putations? ſays, He does not remember that he made the Motion; but 


20 Deponent got the 55 
"I 5 the found a great Crowd of People there, and ſome | that he took it for granted that he concurred or acquieſced, in it, either ex, 
LC Difficulty to get at the. Pannel ; and therefore gave the Letter to Mr, | plicitly-or tacitly; not being able to call to mind any thing he uttered or 
120 Polſan,, a Vintner in Town, to hand it to the Pannel: And the De-] ſaid concerning them, excepting that, when the Inſtructions were given to 
ponent: ſaw it handed accordingly; and ſtaid till it was broke open. | the ſecond Deputies, he urged them to inſiſt, That it was then late, and he 
That the Deponent cannot ſay, he ſaw it in the Pannel's Hands, nor | could not have the Senſe of the Inhabitants; and therefore it was reaſon- 
knows be by. whom it was opened. And the firſt Thing the Depo- | able they ſhould be indulged 'till Ten v'Clock, that they might have an 
nent noticed in the Reading, after they had read a Line or two of the} Opportunity to ſee what the Sentiments of the Inhabitants were concerning 
Letter, was, that they ſaid it was from Charles P. R. Upon which there that Matter. And depones, That he, as under the 'Town-Clerks, always 
aroſe. in the Meeting a great Noiſe and Murmuring, ſome calling out, attends the Magiſtrates when'they'meet roger in the Council as Magi- 
not to read it: And then the Pannel, and the reſt of the Meeting, diſmiſſ- ſtrates; but the Deponent knows of no Minute of Record that was made - 
ed and the Magiſtrates, as the Deponent thinks, went to the Goldſmiths- of the Tranſactions of that Day. And depones, That, about Four o'Clock, 
Hall. And being ſhewn the Letter, which is the firſt in the Liſt of Writings | or 4 little after, he had Directions from the Pannel 125 to the Croſs, and 
ſubjoined to the criminal Libel, depones, He believes it may be the very] to deſire that ſuch Inhabitants ör Butgeſſes' as he there met with, ſhould” 
ſame that he has deponed- upon, though he did not then either obſerve the | repair to the New-Church Ile ; which the Deponent accordingly, did. 
Seal; or that it was addreſſed to the Magiſtrates and Town-Council, And ſays, That the aforeſaid Directions were given him by the Pannel as he 
as well as to the Lord Provoſt of Edinburgh. was . from the Goldſimiths-Hall to the New- Church Iſle. And 
XXIX. Milliam Henderſon, Writer in Edinburgh, depones, That, up- further ſays, That the Paper marked Number 8, in the Liſt of Writings 
on Alanday the 16th of September 1745, the Deponent was in the New-| ſubjoined to the Libel, he verily believes, is the Paper which he ſaw in 
Church Ille; where he {aw the Pannel, and a Number of ather Perſons, the Pannel's Hand about Three or Four o Clock, which of the two the 
met together; but remaining there for a very little Space, he did not know | Deponent cannot be poſitive; but that it was that ſame Afternoon before 
what, was tranſacted. amongſt them. That he went from that Place to- the Meeting in the New-Church Ifle above-mentioned. 3 
wards the Cattle-hill, and returned from thence to the Goldſmiths-Hall XXX. Sir George Preſton, of Valleyfield, depones, That, in September 
about Six o'clock. at Night; where he found the Pannel, the other Ma- 1745, the Deponent was Captain of a Company of Volunteers for De- 
giſtrates, and moſt of the Council met. That he ſaw a Letter lying upon | fence of the City of Edinburgh; and, on Monday the 16th of that Month, 
the Table; which, from Curioſity, he took up, and looked at: and the | his Station was to keep Guard with his Company at the Netherbow Port, 
Letter marked Number 1. which is now ſhewn to him, he ſays, is the | along with another Company cominanded by Mr. James Nimmg: And, 
Letter he ſo looked at; and which Letter, he was told by ſome Perſon in | when it was pretty far in the Afternoon, the Companies being drawn out 
the Hall (the Deponent does not call to mind who that Perſon was) had | upon the Streets, the Deponent went to the Pannel to receive his Orders 
been brought in to the Meeting in the New-Church Iſle. That, very | what they were to do, and he found che Pannel in the New-Church Ile; 
ſoon after the De ponent came to this Place, the Pannel propoſed, the | who ordered the Deponent to march the Companies to their Alarm- poſt in 
Town's Aſſeſſors ſhould: be ſent for, for their Advice; which was agreed | the Lawn-market, and to remain there till further Orders. thor ae | 
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„ :depones, That upon the rbth of September 1745, the Deponent 
Au tanding at the-Entry 


gavel of the Parliament. Houſe; but where * were carried afterwards, 
de Deponent knows not. And further ſays, That ſome Town-Officers 
void him; that theſe Carts were brought thither by the Order of the Lord 
-Proroſt;iat leaſt one of the Town-Officers, whoſe Name he knows not, 
but he is an old Man, and he would know him if he ſaw. him again, told 
aim ſo, And upon an Interrogatory put to him, further ſays, 'T hat whe- 
ther that Omer was waiting upon the Carts, or attending the Provaſt, 
ho, he believes, was in the Goldſmiths-Hall, he dees not know. _ 
„XXII. Baillie Bran, Lieutenant of the Royal Regiment of Artillery, 
» Bepones; That he was in a Tavern with the Pannel ſome little Time be- 
- fore the Rebels entered the Town, in the Year 1945, when a Gentleman 
was brought in to them, who ſaid, He had — with him from 
Dull eit about ſiſty Men to aſſiſt in defending; the City againſt the Rebels. 
hat the Deponent did not obſerve the Pannel ſay much to him z but he 
toſe up from his Seat, and thanked him. That the Provoſt ſeemed, to be 
nt a loſt where to quarter them ; but at laſt the Proyoſt gave Directions 
- $6: carryethery/to the High-School, as the propereſt Place to quarter them. 
And further depones, I hat he was employed in placing the Cannon on 
the Walls of the City; and did not find any Occaſion of Complaint to 
+ the Provoſt concerning any other Matter, than what related to his own 
- Buſineſs; and it was chicfly concerning the making of the White- Iron 
Ouaſes for the Grape-Shot ; in which he thought the Tinman that was 


"A did not make ſuch Haſte as he ought to have done: As to the 
rts of the Works carrying on, he thought that the People be. | 


ether 
bappenod to ſee worlting, went on pret 
he waited on the Pannel, along with 
was ina Tavern (be thinks, but cannot be poſitive, that it was in 


well. And further ſays, That 


me Evening before che Rebels entered the City) 3 and deſired Orders in | 
4 bun Foes load the Cannon on the Walls. That the Pannel did not 
give orders in Mriting, but verbally ordered him to load them; and that | 


a Provoſt Drummond: was then nt, and ſaid he would give Orders in | 
5 —_—_— which accordingly he did. And upon a further Interrogatory 
he recollects, that upon the Saturday a Number of Men were ordered by | 


the Provoſt to aſſiſt him (as the Deponent heard, though he cannot tell 
to a Man, they were twenty-four) to mount the Cannon; which accord- 
inglywas done, as far as the Deponent can recollect, from Bri/ftow Port to 
the Netberbotu; and that it was upon the next Day, being Sunday, he 
Waited upon the Pannel, with Mr. Adaclaurin, and received the verbal 
Orders above-mentioned. In conſequence. whereof,. and of a written 
Warrant from Provoſt Drummond, the Cannon were accordingly loaded; 
the Deponent cannot ſay all of the Cannon, becauſe he came away about 
eleven O'Clock at Night, and left the Town's People at Work, at leaſt 
he left them there upon the Cannon when he came away; the Gunners 
dich he brought along with him having returned to the Caſtle before he 
left the Town's: People“ That a Sailor from Leitb, who was ſaid: to the 
Deponent to have Skill in loading Artillery, was come to the Place where 
the Deponent was at Work; and it was ſaid to the Deponent, the tit of 
the Cannon were to be loaded.” And being interrogate, Whythe Guns 
were not ſooner loaded t depones, That the Materials for loading them 
were not ſooner ready. And being interrogate for the Pannel, Whether 
or not the Scaffoldingz.u 
ent ? depones, That tie uw Boards upon which the Cannon were placed, 
to make them run upon; but no Scaffolding whereupon they were placed; 
he Swivels which were placed upon the. Netberbow.and Briſtot Ports, were 
- to be fired by Men bo were to ſtand upon the Scaffolds placed there for 
that Purpoſe. And further depones, I hat upon 2. Meſſage delivered by 
Ballie Baile, and ſome other Perſons that came along, ſent to Gen. Gui, 
he ſent the Deponent, and ſome other Artillery-Men, to the Town, to 
. follow fuch Directions as ſhould be given them by the Pannel concerning 
the Cannon: That, as the Deponent thinks, there were two Meſſages de- 
| Hvered-to-Gen. Gugſ concerning Gunners do be ſent. down; but that he 
was ſent down but once with the Orders above ſet down, before the Satur- 
dy the Tranſactions whereof are above ſet forth; That when they came 
_ - down'the firſt Time to clean the Guns, they had no Orders from Gen. 
Sur to attend upon the Walls, and to fire the Guns, but only to aſſiſt 
in planting them upon the Walls; nor does the Deponent know of any 
Gunners the Town had, excepting the Sailor above- named: But that he 
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- was preſent when Mr. Aaclaurin applied to one Ferment, the Maſter of A ' 


Veſſel at Leith, to aſſiſt in D but he declined it. 
8 XXXIII. Robert Brown, Taylor in Edinburgb, depones, That upon the 
roth of September, in the Year 1745, the Deponent ſerved in the Train- 
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where they then were, w 
that his H. Fay 
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| Pannel, a, Ac and. leave their Arms in the Place whicre they key 


their Guar d- 
and left their for „12 | | 
"before hey, Giſperſed, the Deponent Hain 


delivered up, he applied to Captain Heplurn, ind thi 
That, fiace that was to be the Caſe, he thought the beſt Way for thi 
Fas 4 | e | an tg" 
to his own Home; but the Captain anſwered, That they could not tt 


XXXV. Alexander Hepburn, Merchant in Edinburgh, depo 
4 the 16th of Sept mbur, in the Year 1745, he commanded a 
0 


lieyes he received the Meſſage by a Cadie., When he Cone 46 NI 
| Clarke's, where the Magiſtrates were, Mr. Tennent, the Captaii Qothniai 
dant of the Trained-Bands, chid him for having lingered Jo long, i 
that Station where he was; for that he had ſept for him, by See 
my/s, ſome time before that; that he and his Men ſhould difperte, 
leave their Arms in the Room where they kept Guard. That the 
ponent anſwered, He had received no ſuch Meſſage; but thi F he ca 

now in Obedience to a Meſſage from the Council ; and now be tent 


d on the Table, and, to the Deponent's Apprehenfion, * Ae 
aſleep.. That the Deponent immediately left the Council, and returged 


diſperſed them; who left their Arms in tue ſaid Room whete 
kept Guard. And being interrogate, Whether, When he 


which the Cannon were placed, was ſuffici- | Company was placed at the J//-Port; and that they difperſed abut 


That, as it appearedafterwards, Capt. Nemyſi did not go to the Companies 
at - 47" ag but had gone only to the Company ftationed at the 
_ Weigh-Houſe ; which, in conſequence of the Order he tranſmitted to 
| them, diſperſed : | But what they did with their Arms, the Deponent 
knows not. And the Council being informed by Bailie Mansfield, who 


ed-Bands of Edinburgh, and was undet the Command of Capt. Hepburn, 
and was placed at the H-Port, and continued there till three o'Clock, 
or thereabouts, in the Morning after. That their Captain having gone 


and his Company were ſtill there, they ſent for the Captain, and fon 


bad Occaſion to be at the V-Pert that Morning, that Capt. Hepburn 


his coming to Mrs. Clarke's, where the Council then were, the Depo- 
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[nent aſked bim, in their Preſence, Why he had 'n port by Men | XXXVIII. Mart Sandilends, Merchant, und late one of the Hailies of 1 
zoner,. upon the Notice ſent bim by Capt, Wemy/s ? he replied, He bad | Edinburgh, depones, That he was one of the affociated Wen 4 


Dover received any ſuch Meſſage. . And, upon an Tnterrogatory, the | on the 5th of September, propoſed to publiſh a Paragraph in the Bdin 
ponent further lays, That the Mein , as he underſtands it, ſent to | Courant, on the Monday following, containing an Account of the Steps 
apt. Hepburn the Council was to diſmiſs his Men, and come up to | takeh for Defence of the City of Edinburgh againſt the Rebels: That he 
=; and that he had attually diſmiſſed his Company before the Nepo- | ſheweld a Copy of the Paragraph, as concerted, to the Panne}; ſome 
nent ſaw him, as he the Beponent MN and that he does not know | others of the Volunteers being in Company, which contained Words to 
what Orders were given to Capt, (04g oe the Diſpoſal of the Arms. | this Purpoſe, © By the Advice of the Crown-Lawyers, he chearfully ac- 
"And further ky That, when Capt. Hepburn came to the Magiſtrates, | * cepted of the Offer of their Service,” (which referred to the Volun- 
The Depaneat. does not remember, and cannot be poſitive, whether the | teers z) and the Pannel ſaid, He could not agree to that Draught, becauſe 
Pannel was preſent among them or not; he having about that time been | it was not true: And it was amended by the Pannel's'DiteQtion and 
d to go to Bed, and take a little Reſt: For he was fatigued; and | after the Words, Advice of r eta it was made to run, he 
And, being further interrogate, Whether, when he the Ne e in, and accepted of tbeir Service ; giving this for his Reaſon, 
reſented to the Council the Report that was heard at the Door, that | That he differed in Opinion with the King's Lawyers; for, as the Law 
the Highlanders bad burſt in at the Netherbew Port, and were chaſing the | ſtood, he thought it was unlawful to take up Arms, without the ſpecial 

ons up the Street, any particular Orders were given as to the Diſ- Warrant of his Majeſty. Depones, That he was preſent when Bailie 
0 f of the Arms? depones, That he cannot be poſitive, further than ames Stewart propoſed to ſend to the King's Ships in the Road, to deſire 
that they were to Jay down their Arms; and he ſuppoſed they were to | to have ſome Sailors, accuſtomed to fire Cannon, for ſerving the Cannon 
"leave them in the Place they kept Guard. And alfo ſays, That, after it | mounted on the ve r z which the Pannel did not reliſh ; becaiſe, 
was found that the Alarm upon which the Orders were ſent to the Com- 8 he ſaid, ay would be raſh, and they would fire on Friends, as well-as 
5 to diſperſe was falſe, the Deponent did not think of ſending a] Foes. And, being interrogate, If, when the Pannel did not approve of 

can 
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| Order, for he thought the firſt Order was executed; And as for || ſaid Propoſal, he mentioned any other ? depones, He does not remember. 

: Arms, the Deponent oes not know that any ſecond Orders were e XXXIX. Geor e Dunbar, erchant, and late Bailie of Edinburgh, de- 
Seine the Boil poſl of them. And depones, That there ace in all | pones, That the Paper, No. 8, annexed: to the Criminal Letters, was 
12 B ee of Trained- Bands: And that before Sunday there ramed by the Deponent, and ſome other Citizens, betwixt One and Two 
| were never ſo many as three Companies on Duty, as far as the Deponent Afternoon, of the 16th of September 1745 ; and that, while they were in the 
can tecollect; but that then the three Companies were ordered upon Duty ; | Courſe of ſigning it, Bailie Gavin Hamilton, and Bailie Robert Baillie, 
and that three Companies continued to do Duty, till they were diſmiſſed, ſent George Lindſay for the Deponent, to-aſk him, What ſort of a Paper it 
"as above; And that the Deponent does not know, or remember, of any | was to which he was procuring Subſeriptions f That the Deponent went, 
8 ders. given to Jeb Hi þ to gather up the Arms ; nor that any Men- | and explained the Subſtance of it; and ſaid he would give them the Scroll 

v Ba 


tion of Ai as in his Hearing when Capt. Hepburn attended | of it; which he ſent for, and delivered to them 3 and, after reading it, 
the Council. And, upon a further Interrogatory, depones, That, after | they were well pleaſed with it; ſaying, They believed it to have been a 
it was upon in the Goldſmiths-Hall to have a Meeting in the New Paper of another Nature, That the Deponent went along with them to 
Church the Pannel recommended it to all who were preſent to at - ſome more of the Council aſſembled in the Goldſmiths-Hall, where the 


tend ; and to defire ſuch Burgeſſes as they met with to come there alſo ; | ſaid Scroll was delivered to Dean of Guild Hathern. That, about Three 
as alfo, to ſuch as were at the Head of any Corporation or Society, to | o'Clock of this Day, he met the Pahnel at the Stinking Style, and put the 
take the Opinion of the Members of the ſame, whether it was proper to | ſaid Paper, then ſigned by a great many of the Inhabitants, in the Pah- 
fand out and defend the Town ? That thereupon the Deponent aſſem- nel's Hands; relating to him, at the Tame time, the Subſtance of it; and 
bled the Officers under his Command in John Roſe's Tavern and the he promiſed to lay it before the Magiſtrates and Council. The Deponent 
r in one Room, and the Subalterns in another. That he | attended him to the Goldſmiths-Hall; and, as they were entering the 
aſked the Captains firſt, What their Opinion was concerning the defend- Door, a Crowd of the Subſcribers ruſhed in behind them; at which 
ing of the Town? And they were all of Opinion, that, ſince the Dra- | the Pannel was vaſtly offended; and, turning about; ſaid, What, Gentle- 
oons had fled Eaſtward, arid that ſome of the Volunteers had begun to | men, think you to compel me to grant the Deſire of your Petition 
pA arate, it was not practicable to defend the Town: And that, upon | Force? Upon which the Deponent endeavoured to ſtop, and paci y 
pe 4 as among the Subalterns concerning the ſame Propoſition, they were them, and went down Stairs, the Bulk of them following him to the 
unanimouſly of the ſame Opinion; as it was reported to the Deponent Parliament-Cloſe; where he remained fot ſome little Time, and until he 
by Mr. Auchinleck, who was his Lieutenant, from the Lieutenants ; and by | received a Meſſage from Capt. Hepburn, who commanded the Company 
g Hutton, his Enſign, from the Enſigns: And that he and his Officers, | of the Trained- Bands in which the Deponent, who was a private Man, 
at leaſt a great many of them, SITY the Meeting in the New Church | ſerved, That his Company was mutinying, becauſe the Volunteers were 
Ide, And further fays, That the Deponent had received the Key of the going to lay down their Arms ; that this was before the Fire-bell rung. 
Wicket of the Netherbow Port; but that, upon Monday Night, in Pre- That when, in obedience to the Captain's Commands, he went to the 
. ſence of the Pannel and Council, the ſaid Key was by him delivered to W:ft-Port, he found a Diſorder among the Men of the ſaid Company 
Capt. Hamilton, to whom, at the ſame time, the great Key of the Gate | upon the Account foreſaid ; to whom the Deponent addreſſed himſelf 
was alſo delivered, in order to Jet out the Dragoons Baggage; ſome of | much to this Purpoſe : Let the Volunteers do what they will; let us 
whom were left to take care of it, and made a very great Noiſe for it at | remain upon our Duty, till we ſhall receive the Lord Provoſt our Colo- 
+, , = ts nel's Commands; and I will-ſtand by you as long as I can carry a Muſket. 
XXXVII. Fobn Datel, Watchmaker in Edinburgh, depones, That | That, about Four o' Clock, he ſaw that Part of the Town-Guard, 
he was a Captain of the Trained-Bands, on Duty upon the Evening of | which had gone out to ſupport the Dragoons, ſtanding in the Graſs- 
Monday the 16th of September 1745 ; and, between Seven and Eight o'Clock | market, ſome of them under Arms, and the Arms of others grounded; 
at Night, he received a Meſſage by one of the Town-Officers, containing | and this in his Way to Capt. Hepburn, Depones, That, betwixt Four 
Orders to him to cauſe his Company to lay down their Arms, and to diſmiſs | and Five o'Clock at Night, the Pannel, with ſome other of the Ma- 
them: Which he did not incline, on that Meſſage, to do; but ſent his earns came to the l- Port, attended by Mr. Maclaurin and John Scot, 
Enſign, William Sibbald, Taylor, with Orders tokind out the Provoſt where- | Plumber, and gave Orders to ſhut the Ports; to let in any Soldiers or 
ever he was, and to acquaint him; and, if he could not be found, the | Dragoons that thould come there, but no Stragglers or Strangers; to let 
Captain-Commandant ; that he, the Deponent, had received the above | in any Forage that ſhould come for the Dragoons, or Perſons having 
Meſſage as from the Pannel, or ſome of the Council; and to inquire at | Meſſages to the Magiſtrates; and to prime and make ready the Cannon 
one, or either of them, if ſuch a Meſſage was ſent ; and what he ſhould | planted at the We/t-Port : All which things that required immediate 
do in relation to the Subject thereof? That his Enſign accordingly went, | doing, were done. That the Charge of the Cannon was given to the 
and returned to him between Eight and Nine o'Clock, with Orders, as | Captain of the T rained-Bands, and to the Captain of the Town-Guard ; 
from the Pannel, to diſmiſs his Goard, and lay down their Arms : And | but he obſerved no Gunners there; and Scot, who, in Conjunction with 
the Deponent being then ſtanding at the Door of the Weigh-houſe, which | Mr. Maciaurin, bad primed the Cannon, ſtaid by them for ſome time; 
was his Poſt, and where he had planted two Centries, his Men ruſhed | he does not know how long. And, being interrogate for the Pannel, 
out upon him, leaving their Arms behind them. And depones, That he | depones, That, by Capt. Hepburn's Order, as from the Pannel, he:the 
received no Direction from any Ferſon in what Manner theſe Arms ſhould | Deponent, and three more of the Guard, mounted the Town-Wall by a 
be diſpoſed of, or ſecured. Depones, That he firſt mounted Guard upon | Ladder, to obſerve if they could. ſee any of the Dragoons coming; where 
the Evening of the Faſt-day, which was held two Weeks before the | they remained two Hours; but none came in but one. That the De- 
Rebels came to Town; and mounted Guard again, upon the 16th Day | ponent flaid on Guard till about Two o'Clock in the Morning; when 
of September, about Seven o'Clock in the Morning; and, juſt before | he went up to Mrs. Clarke's, where the Magiſtrates and Council were, to - 
that, ſaw the Pannel in the Goldſmiths-Hall, who acquainted the De- | acquaint them, that they would do well to ſend ſome of the Soldiers of the 
onent, that he would get Powder and Ball, and Cartridge-boxes, from | City-Guard to take care of the Cinnon, which were primed, and People 
ahn Hiſlop, the City Store-keeper, That, about Nine Clock he ſent | with Flambeaux going near them; and he received for Anſwer from the 
to Mr. Hiſſop, deſiring to have them; but he not being in the way, the | Magiſtrates, That the wee taken care of. That the Pannel was 
faid Ammunition was not brought till about Eleven o'Clock, when as | not then in the ſame Room with the other Magiſtrates and Council, but 
much as was thought would be uſeful was delivered to him for his Com- | in another Room, as he was told, ſleeping. That he did not return to 
pany. Being interrogate for the Pannel, depones, That, betwixt Nine | the Guard again, but remained aconfiderable Time with the Magiſtrates, 
and Ten of 8 Morning the 15th, the Officers of the Trained- That the Deponent, before he left the Guard, ſaw the Gentlemen oß the 
Bands were called by the Captain-Commandant, by the Pannel's Orders, | firſt Deputation from the Magiſtrates and Town-Council to the Rebels 
to the Crown Tavern, where he, and the reſt of the Captains, who were | 80 out, and return; and ſaw the Gentlemen of the ſecond Deputation 
all in one Room together, received Orders from their Commandant, to | go out in a Hackney-Coach ; but thoſe of the firſt went out on Foot, 
be ready to draw out their Companies on a Minute's Warning, which each XL. Richard Lindſay, late one of the Bailies'of Muſſelbargh, depones, 
Captain communicated to his e with Orders, to ſuch of them That he did aſſiſt in getting together betwixt 140 and 150 Men in the 
as were there, not to leave that Tavern, without leaving Word where | Town and Neighbourhood of Mufſelburgh, to be employed in the Defence 
they might be found. That, about Three of the Clock of the Afternoon of | of the City of Edinburgh ; and, upon Sunday the 15th September, marched 
this Day, the Captains got Orders to repair to their reſpective Bounds, | them near to Criflal's; where Sir Robert Dickſon, a former Witneſs, received 
and draw out their Companies; which they accordingly did: And then | them, and marched them that Night into Jon. The Dbponent returned 
he Deponent's Company had Arms diſtributed among them; and, as | to Muſſelburgh, and next Morning came into Edinburgh; and, about 
far as he could obſerve, Arms were delivered to the other Companies: | Nine o'Clock in the Morning, waited on the Pannel, and acquainted him, 
And that, before the Companies were diſmiſſed, they received Orders to | then in the Goldſmiths-Hall, that the ſaid Men, who were quartered in the 
be ready to march at Tuck of Drum. New Church Iſle the preceding Night, were turned very impatient to be 
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pay 5 that K to have them delivered off His Hands, 


the Panel thanked him very much, aid told him, ue would fend one to 
ATI,tseler them immedistely. That the Deponent returried''to che New | 
e Ide to keep his Men together, where he remained about the Space 
of Half an Hot and, at their Deſire, he again waited upon the Pännel 
oldfmiths-Hall, and acquainted him, that the Men had grown 


x 1 


ill more impatient, and defired they ſhould be taken off his Hand: which 
e Pahnel ſaid ſhould be done immediately; and ſent for a Man that could 


not be found: Whereupon the Pannel defifed him to retarh, and kee 7 1 


Men together; and he would ſend one immediately to receive them. | 
he accordingly did return; and, after ſtay ing about a Quarter of an Hour 
ih him, deßred the Depotient to return to his Men, and that what he'infiſt- 
ed for ſhoile forthwith be done. That, ſoon thereafter, one of the Bailies, 
Y2i%5,"he thinks, and 'a Serjeant of the City-Guard, came; that they caſt 
ſome of the Men, and ſwore the reſt to be faithful to his Majeſty ; which 


lat were delivered over to the Care of the ſaid Serjeant, and a good many 


of the former lifted with the Edinburgh Regiment, as they themſelves told 


", 


that Night home. 


” t 


Him. That he knows l of their having received any Arms; and 


that the Bulk of them retutne 


XLI. Nobert Baillie, Merchant, and late one of the Bailies of Ein- 


ed e That, upon the 16th of September, there was a Motion 
made in Cotthef), 


wete divided in theit Opinion, and the Ma priep of them thought that no 
Orders môuld be made for that Purpoſe; and t 


him to be of the O 3 of the Majority: And that the Pannel, 
actofding to his uſual Cuſtom, aſked | Is 

ſpoke on the Subject himſelf: And that it is the common Practice of the 
- Provoſt of 'FYi1burgh in Council, when any Propoſition is made, to aſk 
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ol ade Puy, lor which Thd they bad 
That 


ich the Men, ho begun to blame him for bringing them to Town, 
he wattel à third Time upon the Pannel, repreſenting, as above; and the 
Panel ſeeming to be very much ſurpriſed that Nobody had come near 


Where the Pan nel was preſent, that the City-Arms ſhould- 
be ſecured, by ſending them up to the Caſtle. That the Members of it 


and that the Pannel ſeemed to 
be of the Opinion of the Majority; and that it appeared to him, that 
there Was an evident Majority for the foreſaid Opinion, though no Vote 
was put; and it was from what the Pannel ſaid, that the Deponent took 


aſked the Opinion of ſeverals before he 


the Opinion of five'or fix,” or fonietimes more, of the Council; who, if 


they give it all one Way, he uſually deelares it to be the Senſe of the 
Council, unleſs a Vote is demanded. That, in the preſent Cafe, though 
there was u Difference in Opinion, yet no Vote was inſiſted for; and, 
as the Majority had given the Opinion above- mentioned, in conſequence 
8 to give the Order. A; $a | 
XIII N 
be does not remember, that the Pannel told him the Meſſage that was de- 


| liveted hir by Andrei Alves from the Rebel-Army; and thinks he did not 


hear of it 'tilf about the Time, or a little before Andrew Alves was com- 
mitted Priſoner. And depones, That he was preſent in the Goldſmiths- 
Hall, both before the Meeting in the New- Church Ie, and afterwards 
in the Council Houfe: in both which Places, the Goldſmiths-Hall and 
Countil- Houſe, there was à great many of the Council preſent; that there 
was alſo a great many other People who did not belong to the Council; 
and in neither of theſe Meetings does the Deponent remember any Pro- 


poſal to have been made for Tecuring the City-Arms in the Caſtle of Eain- 


butgh: But remembers to have heard a Meſfage ſent, as the Deponent thinks, 
from ſome of the Out-Guards about the Ports or the Walls, to know what 
they ſhould do with their Arms? And the Reaſon why this Meſſage was 
: ſent,” the Deponent believes to have been, That it was publick]ly talked, 
that the Volunteers, before this time, had delivered up their Arms; and 
the Anſwer made to this Meſſage was, Fhat they ſhould fecure them the 
beſt Way they could; and the Deponent thinks this Anſwer fell to be 
made by the Pannel, as he was in the Chair. And, being interrogate for 


the Pannel, whether this Anſwer was given as being agreeable to the | 


Mind of the Council? depones, He did not hear the Opinion of any of 
the Council aſked, nor did hear any of the Council contradict it. And 
depones, That the Provoſt of Edinburgh cannot of himſelf, as he thinks, 
give out any of the Town's Arms to be uſed by the Inhabitants, wichout 


a previous Conſent of Council ; and he knows that the Fact is, when any 


of the Arms are given out, it is always done by an Order of Council, 
XLIII. James Murray, Eſq. Receiver- General of the Cuſtoms of Scet- 

land, depones, That, upon Saturday the'14thof September 1745, he re- 

ceived a Letter from Mr. Drummond, now Lord Provoſt of Edinburgh, de- 


Hugh Hathern, late Dean of Guild of Edinburgh, depones, That | 


firing him to come forthwith to the City of Edinburgh ; and that at the 


Requeſt of the Pannel: And the Deponent accordingly that Night came. 
That the Deponent met the Pannel in the Street, and aſked his Commands. 
He deſired the Deponent to go to the Lord Juſtice-Clerk's; where he in- 
ſtantly went, and was followed in two Minutes by the Pannel. That 
there the Deponent wus told, whether by the Pannel, or the Lord J uſtice- 
Clerk, he cannot tell, being both preſent, that the Rebels were within 
two Days eaſy March of the Town; and, as it was propoſed to defend 
it, they defired that the Deponent would give his Advice and Aſſiſtance. 
To which he anſwered, That it was his Duty and Inclination to do every 
thing in his Power for the King's Service. After this Provoſt Stewart and 
the Deponent went to the Street; and the Panne] told him, there were 
ſeveral Town's Gentlemen met in a Tavern, and defired he would go 
there. That accordingly they went together; and Mr. Drummond, now 
Lord Provoſt of Edinburgh, who was there, told the Deponent, they had 
ſent to him for his Aſſiſtance in the Defence of the Town; and, as they 
were ignorant of military Matters, and convinced that the Deponent un- 
derſtood more of them than they did, hoped he would give them proper 
DireQions how to difpoſe of the Men they had in Arms, in the beſt Manner 
for the Defence of the Town: Then they told the Deponent their Num- 
bers, which, ſo far as he-remembers, they ſaid, might be about eleven or 
twelve Hundred ; but cannot be poſitive. That the Deponent diQated to 
them the Method of diſpoſing their Guards; and ſome Rules of Diſcipline 
they were in that Hurry to obſerve; Guards to be immediately placed, 
Alarm-poſts afligned, and, beſides, continual Patroles. There were ſeveral 
Rounds appointed for that Night ; and the Pannel was togo the grand Round 


after Midnight. That Orders were inſtantly given for diſpoſing every thing 
f ö 


{ 


and 6rderel Batticatoes at the Gates. 


Wirhſtanding the Aria Orders given, he neither rouge the Göatds ji 
Oenrties alert; but that they were hiduled together, undet the 8 
the Wall That the Bitricadoes Were immediateſy ſet about, And. 5 
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ad steswart, Ey. 


accorelng to thoſe Directions. That the next Nee 


Went wit h-M#:Colid Watlanrin to viſit the Walls, and Stations ef 


1 "; 
_Deponetit, —_ the Streets, = 237 22 who told bm, he 
gone the graud Round, aud was forry ko tell the Deponent, that, 4 


4 


et the Sneſtep ge 


Night, pretty far advanced. © That next Day, ing Mid, t CH pa 
goons, and CG, marehed but of Tol een a; ea th; Feu“ 


or alittle before Four in the Afternoon, they returned in fame fürth, 
and the Dragoons retired® towards Leith, and the Eity-Guard tetired 1% 
er the Town.” That the Deponent' obſerved this threty 1 
amp on the Spirits of the Tahabftants, Who, till then, Rack ew 
good Countenanee,” That the Pannel, with many other Gentlemen, af. 
ſembled in the Goldſmiths-Hall, ſent for the Deponent. That the D pa. 
nent went immediately; and the Pannel made him ſore See 
and then afked him, if he thought the Toten tenable? The Potent told 
him, they had Hands enough; but that the Panel, and the other Gentle. 
men preſent, were beſt Judges of their Hearts: But that, if ey enter. 
taitred oo rs et delivering up the Town, they were not to add to 
that Reproach, the Ctime of delivering the King's Arms to che Rebell. 
And, being interrogate,” whether any Mention Was made by himfelf, or 
others in the Company, concerning the City-Arms? depones, That He 
did not at that time know, that the City had any Arms properly belong 
ing to itſelf, other than what ſerved the City-G ard. And that, after f 
left the Goldſmiths-Hall, having ſtil” ſome Confidence tat the Town 
was to be' defended, he went to his Houſe, loaded his Piſtols, put them 
in bis Pockets, and came to the Street; where, obſetving a Party of arm. 
ed Men marching up the Street, he afked them, where they were going! 
They anſwered, To the Caſtle, to deliver their Arms. Upon 4 6 the 
Deponent went to the Goldſmiths-Hall, and, with great Difficulty,' got 
Acceſs, and deſired of the Pannel, that he would order the Nethrrbow Port 
to be- opened to let the Deponent out of Town ; that he being an Officer 
of the Revenue, it was unfafe for him to ſtay any longer; Which the 
Pannel ordered accordingly. And, being interrogate for the Pannel, if the 


| Deponent heard him expreſs his Opinion any wile for defending the Eity? 


depones, That the firſt Time he came to the Goldſmiths-Haly; he heard 


the Pannel fay, That, if the Town was to be defended; he woufd do his 


Duty, if he was to leave his Bones on the Walls: And he appeared to the 
Deponent to be very warm for the Defence of the Town; but that there 
was ſuch a Confuſion, he could not hear all that the Pannel ſaid. 

XLIV. David Lindfay, Writer in Edinburgh, depones, That he ſerv- 
ed as Lieutenant in Mr, Drummond, now Lord Provoſt of Edinbureb; his 


Company of Volunteers; and, being in the Laton-market with the ſaid 


Company after the Reſolution was taken by the different Officers of the 
Volunteers, the Deponent was ſent by Mr. Drummond, as he thinks, to 
General Gueſt, to acquaint him, that the Volunteers were immediateſy to 
come up to the Caſtle, and deliver up their Arms, for that no good could 
be done by keeping them; for that the Town was to be delivered up That, 
upon his coming to the Caſtle, he met with Major Roberto at the Caſtle. 
gate, who afked the Deponent, where he was going! To which he made 
Anſwer, that he was dee to General Grefl, be Major then ſaid, My" 
I aſk you what may be your Buſineſs? To which the Deponeht mie 
Anſwer, that he was come, at the Defire of Mr. Drummond, to deliver the 
above Meſſage. To which Mr. Roberten anſwered, That the General 
knew all that already; and he expected them, without Loſs of Time; and 
deſired him to go back directly, and tell Mr. Drummond fo much; which 
the Deponent accordingly did; and thereafter the Volunteers marched up, 
and delivered in their Arms. nh - TOTO 2A. 
XLV. John H:/hp, Store-keeper of the City of Edinburgh, depones, That, 
in the Month of September 1745, the Deponent was Keeper of the Town 
of Edinburgh's Magazine, where their Arms and Ammunition were laid. 
That, at that Time, there was in the Magazine one Thouſand two Hun- 
dred-Fifty Firelocks, beſides two Hundred that were inſufficient; by which 
he means altogether uſeleſs; and of the one Thouſand two Hundred and Fifty, 
there was a great many that the Deponent would not give Half-a-Crown the 
Piece for; and the moſt of theſe were very old, but could fire: And be- 


ſides, there was in the Magazine not quite two Hundred Bayonets,and about 
three Hundred Cartridge-Boxes in bad Caſe. That of Ammunition, there 


was about two Boxes, and a Bag with ſome looſe Ball, and no Gun-pow- 
der; but that, in the Beginning of September, the Deponent got from the 
Powder-Houſe four Hundred Weight of Powder. That, beſides the above 
Arms that belonged to the Town of Edinburgh, there was the Arms of 


the City-Guard of Edinburgh, conſiſting of 75 Firelocks, Bayonets, and 


Cartridge- boxes. "That the Powder and Ball was made up into Cartridges: 
And of the above Arms, there was one Hundred ſent to Leith, but return- 
ed again to the Magazine, on Monday the 16th of September. That, by the 
Pannel's Orders, the Deponent gave, upon Sunday the 15th, betwixt fifty 
and ſixty Firelocks to each Company of the ſixtecn Companies of Frained- 
Bands, except the Canongate- Head Company, who got but about twenty- 
four; and that thirty-nine Firelocks were given to the thirty- nine additional 
Men of the City-Guard. And, upon Miunday the 16th, the Deponent having 
got Orders from ſometimes the Pannel, and ſometimes the Magiſtrates, 
being all his Maſters, gave accordingly Cartridges to thoſe who came for 
them; and, particularly, he gave five Munoved Cartridges to each of the three” 
Companies of the Trained-Bands who that Day kept Guard; and a good 
deal to the Seceders, who kept Guard at the Infirmary. That, before the ſaid 
16th of September, all the Powder which was in the-Powder- Houte' was 
ſent up to the Caſtle by Order of the Pannel : And, by the Pannel's Or- 
ders, on the ſaid 16th, the Deponent got back from the Caſtle four Hundred 
and twenty-five Pound Weight, for the Uſe of the Cannon that were plant- 
ed on the City-Walls, and for Cartridges; and the Deponent gave it out 


for charging the Cannon, and he gave Cartridges to ſuch as called for them: 


And the whole Ammunition was given out, except/about a tity Pound Bar- 
rel; That, with reſpect to the Arms that were not given out, and the above 
Quantity of Powder, he received no Orders from the Provoſt, or any body 


elle; and the Firelocks which he gave out, as above deponed upon, were 
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berg asein returned to him, That upon the 36th, the Deponent laid 
the Rs of the Magazine, th $45.10 A 15 the Wardrobe, in en 
rerer.Flace, whieh his Servant Alcxand r Drzburgh knew. And, upon 
17h, alter the Rebels got 1 of the City, he ſtepped aſide, not 
thinking.[it proper to keep his own Houſe; and the Account which his 
faj Servant gave of the Reysafirwards was, That the Rebels threatened 
reak, open the Doors of the Magazine, Armoury, Council-Houſe, and 
96 be z, and therefore Bailic An fl came to Alexarder Dryburgh, 
and 4 viſed bim to deliver up the Keys of the above Places; which he.ac- 
cardinaly, dd: And the Day thereafter the Deponent ſaw the Rebels carry- 
ing g wn, Arms on their Shoulders along the Streęts, which he apprehend- 
"is be,tho Arws belonging to the Town of Tt, And depanes 
e got no Orders for N or pringing back the Arms which he had 
given. to three Companies of the Trained- Bands that were upon Duty 
upon Manday Night the 1th; and that he was ſo fatigued, by ſitting up 
three Nigbts before, that he was nat able to fir up longer. And. depones, 
Thzt, after the Rebels had ;carried off the Arms, as above deponed upon, 
they delivered the Deponent the Keys of the Magazine, which was about 
fauricen ar twenty Hays atter they eiitered the City. And, upon the Depo- 
nent going into the ſaid Magazine, he found no Arms thre, eexcept a few of 
the broken Guns. above-mentioned; and even theſe were afterwards carried 
olf by.them. And, being interrogate forthe Pangel concerning the Spades 
aud Sþovels that were brought to the Magazine on Adonday the 16th, de- 
nahes, That on that Day there were four Carts of Shovels and Spades, be- 
jor ging to illiam Millar, veedſman in the Abbey, ſent up to the Magazine; 
aud the Carter faid to the Deponent, that Bailie Hamilton deſited that he 
might take them under his Care and Cuſtody ; and the Deponent ac- 
cordingly did ſo; And that on Sunday, the 29th of September, the Rebels 
came and, carried them off down to the Abbey; but, upon the Proprie- 
wr'5;making Application for them, the Deponent heard him ſay, that he 
fr Rees got them back. g 
XL VI. Alexander Dryburgh, Servant to Jebn Hiſlop, the preceding 
Witpets, depones, That in the Month of September 1745, upon Monday 
the roth Day, in the Evening, he knew, that his Maſter, John Hift:p, had 
ſecreted the Keys of the Town of Edinburgh's Magazine and Store- 
houſes below'a Form in the Council-houſe. And, upon the 17th, after 
the Rebels had entered the City of Edinl urgb, and wanting Acceſs to the 
Council-Houſe, they threatened to break open the Door; and the Deponent 
by Accident meeting Bailic Mansfield, who knew that he had the Key of the 


Counci-Houſe, deſired the Deponent to give the wo to the Rebels, rather | 


than have the Door broke open; which he accordingly did: And, atter the 
Rebels had got Acceſs to the Council-Houſe, they found out the Keys of 
the Magazine, Armoury, and Wardrobe, out of which they carried off all 
the Arms that were then to be found there; the Deponent having ſeen the 
very; Arms carried down the Streets in Carts, and on Men's Shoulders ; 
and that, when the Keys were again reſtored to his Maſter, and the De- 
ponent had Occaſion to enter into the Armoury, he ſaw no Arms there. 


XLVII. Thomas Dalyell, one of the Captains of the City-Guard of | 


Edinburgh, depones, That, in September 1745, the Deponent was one of 
the Captains of the City-Guard, which then conſiſted, including Officers 
and Soldiers, of 126 Men. That, about Ten o'Clock of Monday the 16th 
of September, the Neponent, by Order of the Pannel, marched out with the 
whale Guard-to the Colt Bridge, leaving only a few of the Men behind to 
make up Cartridges. That they remained at the Colt Bridge till about 
Three o'Clock Afternoon, when, by Order of the Commanding Officer of 
the Dragoons, they marched back to Town, and went to the Court of 
Guard; where they received Orders from the Pannel, which was brought 
them by Mr. Orrack, to march two Squads of the Guards to the Grajs- 
market, and to leave the other Squad at the Court of Guard. That the 
Deponent accordingly marched with the two Squads to the Graſs-markrt, 
and received from the Pannel the Key of the Wicket of the - Port, 
with Orders to allow / Nobody to go out, or come in, but ſuch as he could 
be anſwerable for. That the Deponent, and his Party, remained in the 
Graſ-marſtet till about Eight o Clock at Night; and, about Seven o' Clock, 
as the Deponeut thinks, he ſaw Bailie Yetts, Bailie Hamilton, and ſome 
others come from the Town to the eſt-Port, who, he was told, were a | 
Deputation ſent to the Rebe]-Camp ; but, ſome time before that, the De- 
ponent had given the Key of the Wicket to one of the Captains of the 
Frained-Bands, Alexander Hepburn, who then kept Guard at the Veſt- 
Port, That, about Eight at Night, Capt. Maitland, another of the Cap- | 
tains of the *Fown-Guard, brought the Deponent Orders from the Pannel 
to march his Men to the Court of Guard; which the Deponent did. And 
it being his Turn to be upon Guard that Night, he then went to the Pan- 
ne] to receive his Orders, what Guard he deſired to be kept that Night; 
and the Pannel ordered him to keep the ordinary Guard, which is a Squad, 
or a third Part of the Company, which then conſiſted of 126 Men; but 
the Deponent actually kept upon Guard 50 Men: And, by the Pannel's 
Orders, he fent a Detachment of theſe to keep Guard at the Netherbow 
Port ; the Volunteers 'who had kept Guard there formerly, having lett 
it. That the Detachment he ſent firſt, conſiſted of 14 Men; but, as he 
was afterwards informed, that theſe had got themſelves drunk, he was 
forced to change them; and, at laſt, that Guard was reduced to the Num- 
ber of ſix Men; which was all that the Deponent could find that were fit 
for doing Duty. That the Deponent received Orders from the Pannel, 
not to ſuffer any body to g oout or come in at the Port; but, upon Recol- 
lection, ſays, That theſe Orders were not given to the Deponent, but were 
carried by one Henderſon to the Serjcant of the Guard in the Deponent's 
Ablence, and by him ſent with the ſaid Detachment to the Netherbow. 
That the Deponent went to his own Houſe about Four o'Clock, and did 
not fee the Rebels come in at the Port; but was told by his Men at the 
Port, that before Five o'Clock, a Coach having come down the Street, and 


— 


WA enen, of Dutt, &c N 14 


Vt, and ſeyeral others of the Coupeils ang the Depgnent reported to the 
Pannel what had happened to . | 

Arms by.Fouro'Cleck in the Motning of foray the 16th ; fo that, when, 
at Night, the eponent marched. his Men from the Cra-mar tet to the 
Court of Guard, a gteat many of them were unfit for doing Duty. And, 
being interrogate for the Pannel, depones, That he had Occaſion to ob- 
ſerve the Town's Arms belonging to their Magazine, having picked out 


them not fit for Uſe ; many of them that would indeed fire, but of theſe, 
many that would not keep Priming. . Depones, That, upon Sunday the 
1th, the Deponent, with about go of the Town-Guard, and a Detach- 
ment of about 50 of the Edinburgh Regiment, marched out towards Cor- 
flerphin, to ſuftain the Dragoons; and, after they had paſſed the Colt 
Bridge in their Way to'Corflorphin, there came up to them firſt, one Mr. 
Lindſay, and afterwards one Ormiſton, who is a Copperſmith in the 22 
bow, and told them, that it was the Provoſt's Orders that they ſhould halt 
there: But thereafter Mr, Henderſon, who writes in the Council-Chamber, 


and there to take their Orders from Col. Gardiner. And, being further 
interrogate for the Pannel, depones, That, when the Pannel, on Sunday 
Morning the 15th of September, ordered the Deponent to march to Car- 
ſtorfhin to ſuſtain the Dragoons, the Deponent ſaid, If he ſent them 
there, he ſhould provide them in better Arms; for their Arms were 
not fit for Service. Upon which the Panne] deſired the Deponent to 
go to the Magazine, and pick out for them the beſt Arms he could 


find. But the Deponent anſwered, That there were no Arnis in the 
Town's Magazine that he could depend upon. Upon which the Des 
ponent got for his Guard the Arms that had been got for the Edinburgh! 
Regiment, which were new Arms, and, as he ſuppoſes, had been got gut, 
of the Caſtle; and theſe were the ſame Arms that the Town-Guard had 
when the Rebels entered the Town, and were taken ſrom them. And, 
upon a further Interrogatory, depones, That he did not get the whole 
Number of Arms himſelf from the Armoury; but, having got the Pan- 
nel's Allowance, he gave Orders to his Men, that ſuch of them as thought 
their Arms not ſufficient ſhould, go to the Armoury, and leave them there, 
and take others in place of them. That the whole of them did not change 
their Arms, but the Bulk of them; and he believes about four-fifths of 
them went to the Armoury, and changed their Arms, as he directed. 

XLVIII. James Tait, Goldſmith in Edinburgh, depones, That, in Se- 
{-mber 1745, both before and at the Time the Rebels entered the City of, 
Edinburgh, the Deponent was Keeper, and had the Keys of the Nether - | 
bow- Port ; but the Night before the Rebels entered, that is, the Monday's 
Night, the Deponent was obliged to go to Bed at Eleven o'Clock! at. 


Valunteers; and that Monday's Night he committed the Charge of the 


Port to his Servant James Ins whereby it ha 4 chat the Deponent 


was a-bed on the Tueſday's Morning when the Rebels entered the Port; 
and knew nothing of them till he was raiſed out of Bed, and ſaw them in 
the Town. That the Deponent received no Orders, either on the Men- 
day Night, or any preceding Night, about the Manner of keeping the Port; 
it being the ordinary Cuſtom, to open the Port as People called either go- 
ing out or coming in; but upon the Mondays Night, the Deponent left at 
3 ſix of the Town-Guard Soldiers, beſides his above Servant James 
illeſpie. | | | 1 11 
XLIX. James Gilleſpie, Servant to James Tait, the preceding Witneſs, 
depones, That, in September 1745, when the Rebels entered the City of 
Edinburgh, the Deponent was Servant to the preceding Witneſs Mr. Tait, 
and Keeper of the Port under him. That, upon Manday's Night, the 
16th of September, Mr. Tait left the Charge of the Port to the Deponent, 
and gave him Orders, whatever Chairs or Coaches were entering the 
Town, or going out, to open the Port, and let them paſs. I' hat the De- 
ponent attended the Port that Night, together with ſix Centries of the 


| Town-Guard Soldiers; and, betwixt Four and Five in the Morning, a 
| Coach came down the Street, in order to go out at the Port; and the De- 


ponent, agreeable to his Orders, opened the Port, and let it paſs; and 
after the Coach was paſt, the Deponent ſhut one of the Leaves of the 
Port; but as he was ſhutting the other, the Highlanders ruſhed in upon 


entered the Town. Depones, That Nobody offered to ſtop the Coach 
from going out: That he knows not whether any of the Centries ſpoke 


of the Waiters at the Port of his Acquaintance. And depones, That he 
did not ſay to any of the Soldiers that he had Orders to let out that 
Coach; nor could he, ſince he had no other Orders but the general Order 
above-mentioned ; nor did any of the Soldiers ſtop him from letting 
out the Coach. And depones, That the Deponent had no particular Or- 
ders from the Pannel, or any of the Magiſtrates or Council concerning 
the Port. ym | oe | 

L. Alexander Corſar, one of thej Soldiers of the City-Guard of Edinburgh, 
depones, That, upon the Night of Monday the 16th of September 1745, he 
was upon Guard as one of the Soldiers of the City-Guard; and, at Four 
o'Clock on Tueſday's Morning, was ordered, with five or ſeven more of 
his Brother-Soldiers, by the Serjeant of the Guard, to go to the Nether- 
bow to guard it, and to relieve the like Number of Soldiers that were there 
before ; and the Serjeant of the Guard ordered the Deponent not to permit 
any Perſon whatever to go out or come in at the Port. And the Deponent 
accordingly marched, and relieved the Guard at the Port: And in about 
Half an Hour thereafter, the Deponent, obſerving a Coach coming down 
the Street, ſent two Men to meet, and ſtop it at the Fountain-well; but, 
as the Coachman would be forward, the Deponent went up and ſtopped 


Lone out at the Port, the Rebels took that Opportunity of ruſhing in, and 
ſeized the Centries, and took their Arms from them; and then-marched up 
to the Court of Guard, and ſeized ſuch of the Men as they could lay Hands 
on there, and took their Arms from them. That the Deponent toon af- 
ter went in queſt of the Pannel, to report what had happened. That he | 
ound the Pannel in a Tavern in the Writers Court, he thinks Mrs. Clark?'s; 
end in Company with him, he found a Rebel- Officer, whom he afterwards 
knew to be S//ivan; and together with them, the Deponent thinks Bailie 


it himſelf. That the Coachman ſaid, He behoved to get out at the 


| Port; but the Deponent ſaid, He ſhould not get out, unleſs he had an 


Order from Provoſt Stewart. The Coachman ſaid, he had no Ord: 
from Provoſt Stewart; but that Provoſt Coutts had ordered him to be 
let out. The Deponent anſwered, Provoſt Coutts had now no more Power 
to give ſuch Order, than any other private Gentleman; and he ſhould not 
get out, without Provoſt Stewart's Orders. Upon which the Under- 
a<cpcr of the Port who Was James Gilleſpie, the preceding Witneſs, 
| Fs came 
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e Peponch, Fhat the Guse ele 
diers had been greatly fatigued for ſeveral, Days before, and had been under 


what he thought the beſt of them, infvery bad Condition, ſeverals of 


brought them Orders ſrom the Provoſt to march forward to Corflorphin, 


Night, having been kept out of Bed the two preceding Nights with the 


him, and beat him back, and then poſſeſſed themſelves of the Port, and 


with the Coachman ; but he obſerved him to ſtop a little talking with one 


1 came op, and-ſald;\ That he had n Order to let out that Coach; but did; 
| mot ſay from whom he had it. Upon which the Deponent anſwered O, 
Sir, it is very well if you- have an Order to let it out j you have the Keys 
:of thi & anſwer for its and I have nothing to ſay. And veg. k 
Further interrogate, depones, That the Under-keeper had no Diſcourſe 
wich either the Coachmen or the Poſtilion, before he told the Deponent 
Depones, That then the Port | 


Py... 
WOW 

__ 
» 44 


© Charles Bunks, Stabler there. 
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| 2 Richard Tod, Merchant there. 


the Port, you mu 


that he bud an Order to let out the Coach. 
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h as * marked thus + were cited beth by the Preſacuor and the Paunel. 
Manar Alon, Big. Merchane, and Dean of Guild of Edinburgh. 
= Aiilen, Bool ler there. 4 | ; 
Millam Annan, Gheriff-Officer there. 
' Alexander Brown, Merchant there, 
Oban, Biltter, Wright there, 
44 Na Barclay, 'of Collerny, Eſq. 


David Baird, Merchant in Zdinhur, , 


Pewterer there. 


den, Cochran, Eſq. one of the Commiſlianers of Exciſe in Scotland, 
: 1 Cleland, Vintner in Edinburgh. g 
Mer. Patrick Cuming, Miniſter of the Goſpel there. 
Dom Cuming, Fleſher there. | 
alan Cramond, one of the City-Officers there. 
Neal Dundos, Merchant there. 
: "Robert Dundas, Merchant there. 
oma Dundas, junior, Merchant there. 
Fos Dag, Armourer there. 
_ Dunbar, Writer to the Signet. | 
| Ribere Davidfen, Tackſman of the Mezl-market of Edinburgh. 
2 mere, Merchant in Edinburgh. 
Dales Dickſon, Goldſmith there. ; 
| Michael Elpbinfton, late Store-keeper to the Caſtle of Edinburgh. 
+ Altxatider Erſkine, Carter in Edinburgh. | 
15 Simon Fraſer, White-iron Smith there. 
| Robert Farriſter, Merchant there. 


74. Forreſt, Merchant there. 
Jon Ferguſon, Shipmaſter in Lenb. 
Mr. Francis Garden, Advocate, 
+ Grier/on, Merchant in dis 


Jois Brown," Servant to Archibald uli, 


Alenander 2 Brewer, at the Back of the Canongate, 2 _ | 


*Waher Hamilton, one of the Captains of the City- Guard of 
Patrick Henderſon, Merchant in £dinburgh. 
Charles Hane, Merchant, and late Bailie there. | 
Fobn Hay, Wigmaker there. 
 H#rhibald Hart, Merchant there. 
George Home, Town-elerk of Leith, 
Job Haie, Gardener in Heriot's Work, Edinburgh. 
el Fhſband, Merchant in Edivburgh. 
Archibald Inglis, Pewterer there, | 
David Fackſin, Sadler, now Overſeer of the Scavengers there. 


James Ker, Elq. Jeweller, prefent Deacon-Conveener of the Trades of 


Edinburgh, and Repreſentative in Parliament for the City. 
francis Kemptice, Merchant in Edinburgh. 
Dr. Thomas Dundas, Phyſician, Brother to Dundas of Manor. 
Capt. Francis Kinloch, Son to the 52 Kinlech, of Stonyflat. 
George Lindſay, Depute Town-Clerk of Edinburgh, 
George Langlands, Surgeon there. | 
Deacon Patrick Lawſon, Weaver there. 
George Lauder, Surgeon there. 
ohn Learmont, Tanner there. 
| fone Mon: fiel, Merchant, and late Bailie there, 
bert Menigemery, Merchant, and late Bailic of £dinburgh. 
Gbarles Mack, _ = "ih 
William Macvey, Wright there. 
. Js Aacdeuall, Wadlker there. 
William Mercer, Merchant there. 
Ebenezer. Macculloch, Merchant there. 
*JWWilliam Macghie, Merchant there. 
Richard Mackenzie, Viatner there. 
Datu Murray, Stabler there. 
Thomas Mor, V intner there. 
| Samuel Neilſon, Maſon there. 
William Ormi/lon, Copperſmith there. 
Mr. Robart Pringle, Advocate. 
| Mlexander Pur uss, Merchant in Edinburgh, 
James Rob, Merchant there. 
 Yobn Roberiſen, Maſon there. 
ilenghby Ramſay, Merchant there. 
* Archibald Stewart, Merchant, and late Moderator of the Conſtables there. 
| Joon Scot, Merchant there. 
obert Smith, Surgeon there. n 
ulter Scot, Merchant, and Bailie in Leith, 
Charles 5 Merchant there. 
Alexander Sheriff, Merchant there. 
ames Stedman, Vintner in Edinburgh. 
David Simpſon, one of the Sheriff-Officers there. 
William $hiells, one of the Sheriff-Officers there. 
JFiliiam Scot, one of the Town-Officers there. 


Nil Trotter, late Sur to General Hamilton's Dragoons. 
- Fobn Talker, Merchant in Edinburgh, 

George Beſtvell, Sadler there. 

William Straiton, Brewer there. 


MI. Patrick Haldane, Advocate, one of his Majeſty's Solicitors. 


-+Chartes Fraſer, Merchant in Edinburgh. _ 
4 Archibald Macaulay, Eſq. late Lord Provoſt there. 


3 


marked thus * were examined on the Pannel's Exculpation ; and 
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+ Merchant, late one of the Bailies there. l 
; Merchant; late one of the Hailies there. 
+ James Stewars, 'Merchaot, late onc of. the Bailies chern. 
1 "2mes Nimmo, Eſq. late one of the Bailies . * i e 
FH Hathorn, Tate Jean of Guild here. 7 
+ Robert | | — —— late one of 2 * Whig ˖ 
+ ane Grant, Merchant, and preſent Towa- T reafurer s 
4Sir Robert Dickſon, Bart. © is © 


was opened, and the Coach drove out, and was not paſt t 2 | | 1 N 

_ (two eren and Lochiel gripped the De- mou * Mr. Jams Leflie, Advocate, one of the Commiſſaries 
nent by { AW. ee | E + | Gt. SPELLS aburgh. { TIOFOINET e ed £4 ee 
Then the Lord Advocate declared his Probation to be concluded. | +4rchibald Stevenſon, Writer in Edinburgh, 
albu @ Li of ne Names a Deſignations cited far Mr. Stewart. | +Nathan Porteous, late Deacon of the Skinners there. Th OO 
1 +Patrick Lindſay, Depute-Secretary o the Forces in North-Britain. 


T Reben Griffth, one of the Gunners of the Caſtle of Edinburgh... .: 
+ Jobn Hifhp, Store-keeper of the Cie of Edinburgh. 
+Jobn Bala, Watchmaker there. 


+ Baillis Bryden, Lieutenant of the Royal Regiment of Artillery. 1 

t Andrew Alves, . _ yr 2 | bs dg | 

bp nano wy, one aptains of the City-Guard, Ediaburgh, 
+ F. : CIY ; | ; a ae 
TIES Wubfter, | voi Miniſters of the Goſpel there. 


+*Wilkam Henderſon, Writer there. - 4k 144 3d 
+ James Murray, Eſq. Receiver-General of the Cuſtoms in Scotland... | 
+ James Paterſon, Tide-Surveyor of the Cuſtoms at the Port of Leith, | 
Mr. George Craigie, of Glendoig, Advocate. e 
Mr. Robert Dundas, younger, of Arniſſon, Advocate. WA 
George Dunbar, Merchant, late one of the Bailies of E gh, 
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 +Mr, e Willomſan, Advocate, one of the principal Clerks of the 


Cicy of Edinburgh, | 
+ Robert Tennent, Merchant there, \ 4 
+ David Lindſay, Writer there. 1 ada 
*Tobn Coutts, Eſq. late Lord Provoſt there. „„ Fae 
ahn Yetts, Merchant, and ſometime one of the Bailies there. 
ehm Stephen, Merchant there, N 90 ew. aut 
avid Inglis, Merchant, and ſometime one of the Bailies there, 
+Mark Sandilands, Merchant, and late one of the Bailies there. 
Cha: les Hay, T ide-waiter at Dundee. 13s 1-261 wel 
Follows the Proof adduced for the Panne Eruption. 
rovoſt of Edinburgh, depones, That 
tes and Orders of the Town-Council [admitted by the Lord Ad- 
vocate, and Mr. Leckhart as Counſel for the now ſhewn to him, 
were truly and really tranſacted, as therein entered, and. ſigned by the 
Pannel as the Lord Provoſt, in Preſence of the Council; and that the Mi- 
nutes of the Committee ¶ in like manner admitted by the Proſecuter and 
Pannel] alſo ſhewn to him, contain the true Proceedings thereof; and the 
Deponent was one of that Committee. Depones, That the Reſolutions 
of the Council were reported to a Meeting of the Inbabitants, which was 


* 
4 


| called about the latter End of Auru; which Meeting unanimouſly ap- 


proved thereof, and appointed a Committee of their Number to join with 
the Magiſtrates to conſult with the King's Lawyers, and ſuch Judge as 
were in Town, touching the Legality of ſuch Mes ures 28 been un- 
der Conſideration, for the Deſence of the Town. In Proſecution of 
which, there was a Meeting of the Committee, at leaſt part of them, in 
the Lord Juſtice-Clerk's Houſe ; where his Lordſhip and the Crown 
Lawyers aſſiſted. That ſeveral Propoſals for the Defence of the City were 
under Deliberation, and particularly the raiſing of a Regiment of 1000 
Men; which the ſaid Judges and Lawyers thought would amount. to 
High- Treaſon, without the Sovereign's Authority was fuft given. There 
was ſome Converſation how ſuch a Kegiment could be maintained, if raiſ- 
ed; and ſuch of the Committee of Inhabitants and Magiſtrates as wete 
preſent, were deſired to ſound the Inclinations of the Citizens and Inha- 
bitants, how far they would contribute to the Expence of it; and it was 
recommended to the Lord Advocate, to write to ſome of the King's Mi- 
niſters at London, to obtain his Majeſty's Royal Sign-manual for levyin 
the ſaid Regiment. Depones, That he knows, that the Pannel, ar 
City, received ſeveral Propoſals for putting the 
Town in a Poſture of Defence; moſt of all which were comphed With: 
And be, knows, that Letters were wrote by the Pannel to the Miniſters 


and Magiſtrates of neighbouring Burghs, to take particular Notice of the 


Mations of the Rebels, and inform the Mag iſtrates of Edinburgh thereof. 


| Depones, That, upon Sunday the 8th of September, in the Eveniog, or at 


Dinner, he heard that the King's Sign-manual was come; and a Council 
was held next Day, the gth, where it was produced; and a Committee 
was appointed to carry it into Execution, by levying the Men, taking in 
Subſcriptions, and, in general, doing every other Thing ia relation to it. 
The firft Meeting of which was appointed at the riſing of that Council, 
and afterwards they were ordered to meet twice a-Day. Depones, That 
he ſubſcribed for the Maintenance of the Regiment ſome time after the 
reſt of the Council had ſubſcribed; and he obſerved the Pannel's Sub- 
ſcription to be 201. per Month, which was higher than that of any other 
Subſcriber before the Deponent. Depones, That there was a Proviſien 
of Meal, ſufficient for the ſaid Regiment, before the Rebels entered the 
City of Edinburgh, made by the Direction of the Pannel, and other Ma- 
giſtrates; and Arms were furniſhed to the Regiment from the Arſenal in 
the Caſtle, Depones, That he heard Mr. Fileph Williazſon complain to 
the Pannel, that the publick Works went ſlowiy on. To which the Pan- 


* 


nel anſwered, I have given Warrants to preſs Workmen and Carts ; the 


Execution of the Work is committed to a Committee, under the la- 
© ſpeRtion of Bailie Robert Baillie : What would you have me to do more! 
And the Deponent knows, that Bailie Rebert Baillie was at the Head of 3 
Committee, who had Orders te. carry on all public Works for the De- 
fence of the City with the greateſt Diſpatch. Depones, That, upon the 
Approach of the Rebels, what Ceſs was owing by the City, was "as 
upon Satarday the 14th, by the Intervention of the wr ; at whoſe Re- 


queſt the Deponent went down to the Royal Bank, to wait till ſuch time 
as it was paid in; and the Deponent ſaw it paid; and he thinks, that the 
Pannel figned the Order for Payment of the Ceſs to the General-Receivet 
of the Land-Tax, directed to the Caſhier of the Royal Bank, to be ſtated to 
That it conſiſts with the De- 


poneat's 
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Proper to be done at that Junstugz that» heawent-to, his Lordſhip, and 


addreſſed himſelf to them in Subſtance to the following Purpoſe : That hi 
: er obtaining his Maje 


Opinion, or ſpeak; but one Gentleman, Mr. Foſeph Williamſon, ſaid to 
in particular remembers he preſſed Mr. Drummond to give his Opinion; 


do deliver my Opinion in this Place.“ That the Deponent deſired the 
Pannel to aſk Mr. Drammond's Opinion; who ftill declined to give it: 


x him aſide ; and fad, I am ſurpriſed, Mr. Coutts, you ſhould" infift upon 
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_  ,onent's Knowledgey that dhe Pannel, readily embracet} a Propoſal of the 
Ford Juſtice-Clerk's, of having Meetings and Conſultations with ſeveral 
WET and Gentlemen im and about the. Townyita: concert what was 


told him, that he wanted Advice much, and would be very glad of ſuch 
Afiltance. Depones, That he knows no further of Application made fo 
SGunners ſrom the Urfula Man of n other than that, upon Afonday 
the 16th of September, he ſaw a Letter lying upon the Table of the Gold 
mins Hal, Which the Deponeht cafually-topk up, and read, dated fi 
Teitb, ſigned by he does not remember whom, direQedieither to the Pan 
nel, or one of the City-Clerks stand bearing, that the Captein of the 
King's Sbip in the Road” could ſpate no Guhners; and that he thinks, 
but Fahndt be poſitive, it was before Dinner when henſaw this. Letter. 
Deponets That, about Eleven o Clock of the faid 6th of September, 
the Deponent went up to the Geldſmiths-Hall,/ where the Pannel and 
ſome of the Members of the Council were z or, rather, the Deponent 
having gone up to the Geldſmiths-Hall, the Pannel came up to him. 
That the Pangel took Hugh Hatburm and this Deponent aſide, perhaps 
matt of them, but he does not remember, and told them of the Meſſage 
Andrew” Hives nad delivered to him, in Preſence of Gommiſſary 47 
touching the Strength of che Rebel Army, which Aluer repreſente 1 
teat; and that the City would be ſubject to military Execution, ſhoul 
Abbey Porſiſt in the Defence of ity and aſked their Opinion, if it would 
roper to take Notice publicly of that Meſſage ? ſuggeſting his Ap- 
"ek n, that it migbt intimidate the Citizens and Inhabitants. That 
MA e and the Deponent gave it as their 3 was better 
to huſh the Thing, for the Reaſon already given: And, at this Time, 
the Pannel being called to viſit ſome Part of the Walls, he immediately 
went, and the Deponent and Mr. Hathorn attended him, and they made 
+4 Rownd of 4 considerable Part of the Wall, and ended at or near the 
Me, Pert, and, when they came to the Graſ.-market, they were told of 


Mr. Albes's Meſſage ; whereby they ſaw the ſame was made publick. Lord Juſtice-Clerk, or the Lord Advocate, or both, n 
City. To ay 


Whereupon the Pannel declared his Intention to go to the Lord Advo- 
cate's Lodging, to talk with him in relation to that Matter; but, meet- 
ing with ſome Company, the Pannel walked down with the Deponent 
ſome way towards the Luckenbooths ; and then parted with the Deponent ; 
and went backwitds;'as he believes, to execute his Intention; nor did 
he obſerve any Mefſage'delivered to the Pannel during this Period. He 
ſaw the Pannel ſoon after this, who told him he had been with the Lord 
vocate; and that he had already ſigned, or was to ſign a Warrant for 
1 Mr. A to Priſon. Depones, That, on Monday Afternoon, 
About Three o' Clock, the Pannel went from the Goldſmiths-Hall, with | 
Intention to go to the #eft-Port; and, about this Time, he heard of the 
Ketreat of the Dragoons with ſome Precipitancy; and, before he left 
- the Goldfniths-Hall; he mentioned to the Deponent, that he had received 
à Petition from ſeveral of the Citizens and Inhabitants, deſiring that the 
Town ſhould not be defended, or, at leaſt, not till a general Meeting 
i of the Inhabitants was called to deliberate on its Deſence: And the Pan- 
nel, in his Way to the We/t- Port, ſtepped into the Lord Advocate's Cloſe- 
Bend, or went up to his Houſe ; he thinks it was only to the Cloſe- head, 
he Raid fo ſhort Time: The Deponent waited his Return; and in their 
'- Way to the .- Port, he told the Deponent he had ſigned à Paper, de- 
firing, or conſenting, that ſome D ſhould be ſent to the Aſſiſtance 
of the City. That, after the Pannel had given fuch Orders at the J. 
Pirt, which he judged the Flight of the ee rendered neceſſary, he 
left it: And, in his Return, was ſurrounded — uu Crowd of People, 
whoſe general Cry Was, Would he continue his Deſign of defending the 
Town, and have them'all murdered, now that the Dragoons were fled ?? 
Aid the Deponent obferved, among thoſe Who made this Cry, Thomas 
Dundu younger of Lithem, who appeared to the Deponent to be full 
" watmer on that Head than any of the reſt, though his Brother Laurence 
declared, on the contrary Side, for the Defence of the Town. To which 
the Pannel replied; Would they now be guilty of Cowardice in giving up 
the Town, after obtaining his Majeſty's Sign-manual, and doing ſo much 
© af Defence ? and a great deal more to that Purpoſe, in Anſwer to their 
repeated Cries. © That, when the Pannel returned from the Vet- Port to 
the Goldſmiths-Hall, where a Number of the Council, and many of 
the Inhabitants were aſſembled, it was propoſed to, and agreed by him, 
forthwith to ſend Deputies to the Lord Juſtice-Clerk, the Lord Advo- 
' cate, and the Solicitor; and Meſſengers were ſent to each of them 
? reſpectiyely, deſiring them to come and aſſiſt the Pannel with their Ad- 
vice: But, ſoon after, the ſeveral Deputies returned, and reported, that | 
all ek them hall left the Town. Depones, That, immediately after this, 
the Pannel ſent for the Officers of the Trained-Bands and Volunteers; 
and deſired to have their Opinion upon the Defence of the City; and 


bs „ would not now ſuffer Cowardice to poiſon their Coun-ils ; and that, 
_—_ 4 7 Royal —— and doing ſo much with 
pirit, they would. not new think of giving up the Defence of the City: That, 
far his own Part, he would go to the City Walls, and to the Place of greateſt 
Danger ; and, fo eng as be could find ten Men to fland by him, he would 
| perf: ere in the Defence of tt. That ſeveral of the ſaid Officers came, and 
were thus ſpoke to; but few of them ſeemed to be inclined to give their 


this Purpoſe : Since he ſaw the Pannel fo firmly reſolved upon the De- 
ferice of the City, be would attend, and ſhare Fates with him; but he 
ſeared he ſhould not be able to bring with him Five, Ten, or ſome ſuch | 
ſmall] Number of yy he ſerved. That the Deponent | 


which he declined; and, taking the Deponent aſide, ſaid, © I am fur- 
© prifed, Sir, that You" ſhould inſiſt on my giving my Opinion. You 
© know I am not ſo independent # Man as you or the Pannel. I hold 
« a Place of the Government, and it may be very inconvenient for me 


And, as the Deponent had begun to relate Mr. Drummond's Apology 
for not giving his Opinion, he interrupted the Deponent, and again took 


, 


my giving my Opinion, when you know, that the Provoſt has the Ar- 


-: 


vent out of the Meeting to the Goldſmiths-Hall 1 the 
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That he wa told aha. Day at Dinger: the Bal of Zome,.that gs, wipe 
Thurfday pteceging, he cw, . ok Wen Lord Jultio-(Glegks 
Lodging, the Window open; he averheard-the Deponent, ooming up the 


Bank-Gloſe, ſaying, What need is there o keep all this Pother orf Buſtle 


about the Heſence of the City, when the Provoſt has in bis Pocket, Arti- 
cles of Capitulat ion for ſurrendering it to the Rebels The Depanent 
replied, | That that Tale carried very little Credibility, with it; for what a 
ridiculous Thing was it, to imagine, that he, the Deponent, in one of the 
moſt publick Cloſes in Town; under the Windows of an Officer of State, 
ſhould be roaring out a Story of that K ind. That he could him ſelſ.gi 
no Credit to the Story: For tliat, tho! of late there had been ne 
between the Earl and him ; yet he looked upon the Earl ag a Man of Ko- 
nour, that could not be capable of ſaying ſuch à Thing without any Foug- 


ſhip. And the Deponent added, Mr. Drummemd, let us not now be valk - 
ing of theſe Things, till afterwards, that the Earl, you and I have Occa- 
ſion to talk about it. That, after what paſſed between the Pannel and the 
| Officers of the Volunteers, Captain Fames Murray and Major Thomas 
| Cochran came in to the Meeting; and the Pannel deſired them ta give their 
Opinion, if, or not, the Defence of the City ſhould be continued Ai. But 
both of them declined to give any, joining in Sentiment, that the Padnel, 
who beſt knew the Inclinations of the Citizens and the Inhabitantsy was 
by much fitter to determine that Point than they; and that the Neciſion of 
it muſt ultimately land upon him. That the Pannel having again preſſed 
Mr. Murray to give his Opinion, and to figure himſelf in the Pannel's 

Stead, and declare what he would do if that were the Caſe; Mr. Murray 
replied, I do moſt heartily pity you, my Lord Provoſt. I cannatp nor 
can any Man adviſe you; you: muſt yourſelf decide t ; and J am ufraid 
* you will get very little Advice.“ Depanes, That, mueh 2 a 
Walter Groſet, Collector of the Cuſtoms at Alea, came in to the Meeting 
with a Meſſage, whether in Writing or verbal he cannot ſay, from the 
nel 
to give an Order for bringing ſome Dragoons in to which the 
Pannel anſwered, That he-had already given; his Conſent or Order for 
bringing in one Hundred Dragoons, at the Deſire of the Crown-Lawpers; 
and that he could not comprehend what the Meaning was, Why an Order 
ſhould be aſked this Day for bringing them in, after what paſt N ght: 
But their Lordſhips were beſt Judges what was for the Service of the Go- 
vernment: If my ſhould judge it for it, to ſend. them in, they ſhall be 
received, but I will | | 
they ſhould come in, and the City and they fall into the Hands:of the 


Troops; if I ſhould refuſe to admit them, I might be blamed. for rejeRting 
a Succour which might have relieved the City: Let their Lordſhips there- 
fore give their Deciſion, which I ſhall obey. And, as Mr, Gro/et. was 
departing, the Pannel called him back, and-ſaid, to prevent Miſtakes; he 
would ſend a written Anſwer z which accordingly he did. And the An- 
{wer referred to in Mr. Craigie's. Depoſition being ſhewn to the Deponent, 
depones, it is the Anſwer then ſent by the Pannel. Depones, That while 
Bailie David Baird was arguing in the Goldſmiths-Hall againſt defending 
the Town, becauſe it was not tenable, Principal Miſbart and Bailie John 
Wilſin came in, and a-great many others followed ; and the — 2 
Bailie averred, that no Man but a Facobite would maintain ſuch an Opi- 
nion. Upon which ſuch a Hubbub aroſe, and ſo many People.crawded 
into the Room, that the Deponent himſelf moved, that they ſhould ad- 
journ to ſome larger Place, Where thoſe who had a mind to ſpeak might be 
better heard; and then the Cry was, the New Kirk Iſie; to which the 
Meeting adjourned, That, in the Parliament-Cloſe, they met a great many 
People in their Way, inſomuch that the Deponent was carried off his Feet by 
the Crowd to the-South-ſide of the Statue; and the Cry of the People who 
ſurrounded him was praying the Deponent to prevail with the Pannel not 
to draw Deſtruction upon the City by a fruitleſs Oppoſition, That the 
Deponent followed the Pannel and a Multitude of the Inhabitants. co the 
New Kirk Iſle ; where, at firſt, there Was ſuch a. Noiſe, that he could 
hear nothing that paſt ; but the Pannel at length prevailed ſo far in quell- 
ing it, that the Deponent could hear him ſay, That the Purpoſe of that 
Meeting was, to conſult. with them touching the Defence of the City . 
and made to them much the ſame Expoſtulation as he made formerly to 
the Captains of the Volunteers, ſo far as the Deponent could hear. That 
he heard Principal Viſbart move, that the Meeting might be purged of 
vf To which the Pannel, or Somebody, anſwered, It would not 
e eaſy to diſtinguiſh a Jacobite from a Whig by their Countenance. That 
the Reverend 2 George Logan begun to ſpeak ſor the Defence 1 the City, 
but was ſoon interrupted by a great Noiſe, and a/Cry, that That was im- 
poſſible. Upon which he thinks the Pannel ſaid, *k is impoflible to col - 
© Je& the Voice of every one. Shall I put the Queſtion, whether the City 
© ſhall be defended, or not?” Upon which the Cry of the Generality was, 
T hat the City could not be defended. And at this Period a Letter was 
brought into the Meeting, he does not know how; but he ſaw it firſt in 
the Hands of Deacon Malter Urract, Who, having broke it up, ſaid, it was 
ſigned Charles P. R. Upon hearing of which, the Pannel forthwith ſaid, 
<q cannot be Witneſs to the reading of this Letter,” left the Chair, and 


Council and of the Inhabitants followed him, and, among the, &..the 
Deponent. That the Letter appeared again there, brought, as he beheves, 
either by the ſaid Deacon, or William Henderſon, one of the Clerk's Ser- 


vants. And it being propoſed by ſome that it ſhould be read, it Was urged 


by others, that to read it, would be Treaſon, Upon vhich it was moved 
and agreed to, that the Opinion of the Aſſeſſors ſhould. be taken 3 who 
thereupon were ſent for: But it Was reported they had all left the Town, 
except Mr. Patrick Haldane, who would be with them immediately. That, 
when he came, his Opinion was aſked, if it was proper to read the Letter 
or not? and the Pannel, or ſome other Perſon, he does not remember who, 
told Mr. Haldane, it was a Letter ſigned Charles, P. R.; upon which Mr. 
Haldane ſaid, it was a Matter tos high for him to give his Opinion in; and 


The Deponent followed him to the Door, and preſſed him, to give 
his Opinion; but he ſtill declined. And being interrogated upon the 
Part. e · che Purſuer, if the Letter was begun to be read before M. Hal- 


© ticles of Capftulation of the City in his Pocket ſome Days ago; adding, 
92 41 4-4 N. i , $57 © iGo. bs 


Ver. IX. 


dans left the Hall? depones, That ſaid William Henderſon, upon Mr. 
5 0 . | oo  Hallane's 


immediately roſe from his Seat, and went out of the Goldſmiths+Hall : | 


dation: fo that certainly he, Mr. \ Drummond, muſt have miſtaken his Lord- 


* 


not now make an Order; becauſe, if I ſhould, andeif 
Rebels, I might be charged to have enſnared ſo many of his Majeſtys 


to explain the Reaſon thereof to the Adjutant. Depones, That, being 
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Papen marked Nuinber 2, mentioned in the Liſt of Writings annexed. 
to the. Libel being ſhewn! to him, depones, That it was the Return to 
theiſirſt Deputation. Depones, That the ſaid Paper being laid before the 
Meeting, then in the Laigh Council; houſe, the Pannel immediately ob- 
ſeryed, that there was one Condition in the Paper that be would rather 
dienas ſubmit to; namely, the receiving · che Pretender's bon as Prince- 
Regent of Scotlaud, as he was tied by) Qath to another Maſter; which 
appeared. td de the common Opinion of the Meeting : And therefore, 
after along Ar te A ſecond. Deputation was agreed, and determin- 
ed to ba ſent out about Two o Clock in the Morning; and five Depu- 
ties were ſent; whereof the Deponent was one, with Inſtructions, beg- 
gingta Delay till Nine o Clock in the Morning, to the end the Meeting 
might have Opportunity to converſe with the Citizens, who were then 
a-bed\; Which alſo wis calculated to gain Time; which they chuſed to 
do, becauſe they had heard, before the Return of the firſt Deputation, 
that dir Zahn Cube, with the Troops under his Command, were ſeen off 
Dunbar e And the Paper marke 


Number 3, in the ſaid Liſt, now 
ſhewn to the Deponent, was the Fruit of the ſecond Deputation. That 
he | remembets to have ſeen . a Serjeant of the Caſtle, between Seven and 
Eight, in' the Evening, come in to the Meeting in Goldſmiths-Hall, 
who delivered à Meſſage, Which the Deponent did not heat ; but heard 
it reſtated by ſome of the Members of the Meeting to be this, That 
General Gugf: ſent him with Orders, to deſire of the Pannel an Order 
to ſpike up the Cannon upon the Walls of the City, and to knock off 
the — Sew ; and that the Deponent whiſpered: to ſome of his Neigh- 
bours that, conſidering the Threatenings in the ſaid Letter, might it 
not do us well to make. Anſwer to the Meſſage, that the Pannel-could 
give no expreſs Order; but to acquaint the Serjeant, that the General 
might ſend and render the Cannon uſeleſs; which he ſhould be at full 
Liberty to do. And accordingly, the Deponent, and the ſaid #7/iam 
Henderſon, deſired the Setjeant to ſpike up the Cannon himſelf, or to do 
with them as he pleaſed. And the Adjutant of the Edinburgb Regiment 
having come in much about this Time, to aſk how he ſhould diſpoſe of 
their Arms, he was alſo told that he was at Liberty to diſpoſe of theſe 
Arms as he pleaſed, by the Deponent, who left it to William Henderſon 


fatigued, he went to take a Refreſhment in Mrs. Glarke's; and during 
his ſhort Abſence of a Quarter of an Hour, the ſaid Mr. Greſet came to 
the Council, which was then more regularly met than formerly, with 
only a few Inhabitants; And, upon his Return, he found them in the 
Laigh Council-Houſe ; and a Letter, ſent by Expreſs from Mr. Fall to 
the Deponent, Which had ſome - how fallen into Mr. Greſet's Hands, had 
been juſt then laid before the Council, and read before the Deponent 
came in, as he is inelined to believe, becauſe the Letter gave notice of 
General Cope's Arrival off the May; and he was told by ſome of the 
Council, that Bailie Marsfeld had been ſent: out, if poſſible, to ſtop the 
Deputies of the firſt Deputation from executing it. That the Letter was 
again read after he came in, and delivered to him. That, upon this, 
they begun again to conſider, if the Defence of the City might not be 
reſumed: And while ſome People were talking, that the Volunteers 
ſnould take Arms again, and others, that the Dragoons ſhould be 
brought in; leaving theſe Things 10 be determined by the Meeting, the 
Deponent, Mr. Greſet, and Mr. Lindſay, Secretary at War, were ſent 
to General Gueft, to know of him, whether, if the Defence of the City 
ſhould be reſumed, he would deliver out Arms to the Volunteers, and 
recall the Dragoons? To which he anſwered, That they might put the 
City-Arms in the Hands of ſuch as were well-diſpoſed ;; and, if the Pro- 
volt ſhould write him, that there was à good Spirit appearing in the 
People, and deſire him to deliver out the Volunteers Arms, 2 he 
might do it; and that he had fent Orders for recalling the Serjeant from 
rendering the Cannon uſeleſs; but that baſed ed it abſolutely neceſlary for 
his Majeſty's Service, that the Dragoons ſhould be ordered to join General 
Cope, without whoſe Aſſiſtance his ſmall Body of Men could not act. 
That the Deponent, Metl. Grofet and Lindſay, returned to the Council. 
That, by the Way, Mr. Greſet and the Deponent agreed, at Mr. 
Groſet's Requeſt, that they ſhould mention nothing of bringing in the 
Dragoons to the Town, becauſe it was à clear Point they could have 
none of them, and it might intimidate the Inhabitants if they knew fo 
much. However, the Deponentjudged it his Duty to whiſper the Pannel, 
that for the Reaſons above aſſigned, he could not hope to have any of the 
Dragoons brought in. They found the Council {till arguing upon the ſame 
Subject they lett them upon, ſome propoſing one Thing, ſome another, 
and ſome to ring the Alarm-bell. That, ſoon after this, Mr. Wibſter ſaid, 
It was impoſſible to think of defending the City, without the Dragoons 
were brought in for its Aſſiſtance. Upon which Mr. Greſet roſe up, and 
ſaid, Then I will go and fetch in the:Dragoons ;* and going to the 
Door, the Deponent followed him, and ſaid, How can you impoſe ſo 
© upon the Meeting, when you know from General Cue that you can 
© have none of them?“ To which he replied, He could perhaps perſuade 
Brigadier Fowfes to bring them in. Provoſt Drummond went along with 


| 


| critical a Juncture. That the Meſſengers ſent, returned with a Report 


Mr. Grejet, and neither of them returned. That, immediately after this, 
Mr. Lindſay propoſed to the Pannel, to get out the Arms for the Volun- 


it. That the 2 made all the Haſte they could to return,” and 
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hom-they; applied to, and prevailed upon to ſecond them . 
Abr opc | | Murr Went into 
Room in Which the Fretenders Son was; and the Depojicnt | 


went directly to « Clarke's; where they underſtood the Pannel and the 
Council werfe. [The Pannel, who was aſleep, was rouſed. The Depu- 
ties reported their Anſwer, and what Lord George Murray had ſaid: The 
principal Inhabitants were ordered to be gathered together immediately. 
Some .few of them, and particularly Mr. Janet Ker, now Member of - 
Parliament for the City, were come, when Notice was brought, that the 
Rebels had broke into the Towo, and made themfclves Matters of it: 
Which put an End to all further Deliberation. LOG 
II. Hilliam Forbes, one of the, principal Clerks of the City of En. 
burgh, de That, on Monday the 16th September 1745, ke came to 
the Goldſmiths- Hall about Three o'Clock in the Afternoon; where he 
found the Pannel, as he appeared to him, in a very great Paſſion; ſome 4 
of the Councillors were To him, and ſeveral other of the Burghets 
and Inhabitants, of the Town. The Depon a went up to him, and 
aſked him the Occaſion of the Diſorder he ſeemed to he in. The Panne! 
anſwered, That he had got a Paper into his Hands, which he by no means 
reliſhed, and thought it was ſomewhat ſeditious: For that the Scope of ' 
it was, that the Town ſhould be ſurrendered ; which he ſwore he would 

not conſent to. That, at this Time, the Crowd that was in the Room 
called aloud the Pannel, to take the Advice of the Inhabitants; 
but he told —— that he would liſten to no Advice in a Matter of 
this Kind, till he had taken the Opinion of abler and better Counſel- 
lors. Upon which ſeveral Perſons were ſent *o all his Majeſty's Officers 
who uſually reſided in Edinburgh, humbly to beg that they would meet 
with them, and give their Opinion what was proper to be done in ſo 
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that they were all gone out of Town. The Pannel therefore, finding, 
that he could not have the Happineſs of the Counſel of the Civil Officers, 
was reſolved to call for the Aſfiftance of ſuch of the Military Officers as 
were in Town, and the Officers of the Volunteers. That, upon Meſ- 
ſages ſent, Major Thomas Cechran and Captain James Murray came to the 
Hall, as alſo a great many of the Officers of the Volunteers. That, upon 
their coming in, the Pannel opened to them the difficult Circumſtances © 
hat he and the City were under at that time, and prayed their Advice. 
That ſuch of the Officers of the Volunteers as were preſent, declined” 
giving any Advice, except Mr. Jeſeph Williamſon ; who ſaid, That, from 
the Beginning, he was determined to ſtand to the Defence of the City | 
to the. laſt Drop of his Blood; but that he was ferry to ſay, that he 
found ſome Alterations upon the Spirits of the People: For that, in the 
Company in which he was an Okkcer, there was not above ſix or 
own of the Volunteers of that Company could be found. That the 
annel did, upon this Occaſion, warmly exhort the People that were 
about him, to ſtand to the Defence of the City, repreſenting the Ex- 
pence they had already laid out in order to the Defence of the City; 
and that they had lately plighted their Faith to his Majeſty, that they 
would, to the utmoſt, ſtand for the Support of his Perſon and Govern- 
ment, and for the Defence of the Town. The Pannel then addreſſed 
himſelf to Major Cochran and Captain Murray, who were the only two' 
of the Military that could be found; and told them, that their Advice 
was neceſſary in a Matter of this kind, becauſe of their Knowledge and 
Experience in theſe Matters. To which Captain Murray-replied, that he 
regretted extremely the unhappy Situation of Affairs in general, and the 
Pannel's Caſe in particular; that he pitied him, becauſe he foreſaw, 
that the Deciſion of this important Queſtion would chiefly lie upon him; 
and added, that if the Trained-Bands and Volunteers did not ſtand to 
their Arms in the Defence of the Town, it was a Matter of the greateſt 
Conſequence, that the Arms delivered out by the Government ſhould 
not be ſuffered to fall into the Hands of the Rebels: And then, poroing, 
about to the Deponent, ſaid, with an Oath, If th'y do; ſome Peop 
may come to hang for it. That Bailie Baird offered his Opinion; which 
was, that he thought the Town not tenable; as did Mr. Thomas Dundas, 
and ſeveral others: But Principal Miſtart, and ſome few more, were of 
a different Opinion, Whereupon the Principal faid, None but Fawbztes 
would be for ſurrendering the Town. Then enſued a loud Cry from 
many, that the Opinien of the Inhabitants ſhould be taken; and, for 
that end, it was propoſed to adjourn to the New-Church Ifle ; where 
they accordingly went: But, in their Way to the New Kirk Iſle, there 
were loud Cries from all Corners, not to expoſe the City to the Fury of 
the Rebels. While the Pannel was in the Midſt of the Crowd, there 
came a Gentleman on Horſeback, who ſaid, He wanted to ſpeak to the 
Pannel; and accordingly ſpoke to him to this Effect: That 
© Lieutenant-Colonel Hhitney had ſent him back to bring away the 


* Dragoons Baggage that was left in Town ; for that the Dragoons w__ 
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which mas | .the De J nent aſk him Whit He meant * and Where 
eee Who replied, He „ enn 
2 of the Netherhow Fort; for he fo1 xt this Phing would not 
' FX .thereafter the Deponent went to the Goldſmiths" Hall, where; the 
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in the New Church Tſe having been diſſoved, he found the 

— and a great many of the Council and Inhabitants of the Town, 
who were in 4 Diſpute, M hecher a Letter, that had” been given in the 
New, Church Hle, faid to have been ſubſcribed by the Leadef of the Re- 
" ſhould be read, or not? The Pannel argued,” That the Reading 
Letter Wäs at leaſt bordering very near bpon Treaſon; more 
ſpecially. if it produced an Anfwet. Upon the other Hand, ſome of 
the lah irants. urged, That it was proper the Contents of it ſhould be 
known and they might afterwards conſider what was proper to be done 
on it That N. Penal W6on this ſaid, It was improper for them to come 
to any Reſolution, until, at leaſt, they had taken the Opinion of their 
Alleflors ; who were ſent for; but none of them were found, excepting Mr. 
Patrick, H dene. To whom the Pannel repreſented, "They were under a 
| Di cul with regard to a Letter ſigned Charles P. R.; that they wanted td 
Fi be ad . Whether it hould be read ? and, if tead, Whether it mould 
od 38 l Anſwer ſhould be given? To which Mr. Haldant 
o replied, It was a Matter of too high a Nature for bim; and therefore he 
would give no Advice upon it. And upon an Interrogatory — to the 

Depogent for the Purſuer, Whether the firſt Mention of the Letter's be- 

ing ſigned as aforeſaid, was not on Occaſion of Mr. Haldane's putting a 
Queſtion, to William Henderſon (in whoſe Hands the Letter was), Who 
hened it the Deponent, on Recollection, ſays, That he believes it 
was, ſo, Depones, Tat, before the Pannel went to the New Church 


ef bad. Meſſage from Lord Advocate, and Lord Juſtice-Clerk, to let the 
4 Papnel know, That, if be would give Orders for 100 Dragoons to enter 
the City, they ſhould be forthwith ſent, That the Pannel to this replied, 

That he . could give no Orders, becauſe he had no Power over them: 
T That be was a little ſurpriſed with the mene after what had happened 
in a CouncH of War held the other Night in Lord Juſtice-Clerk's Houſe ; 

where, it was concluded not to be for his Majeſty's Service that any of the 
Dragoons ſhould enter the City, or Words to that Purpoſe ; but that, if 
they were of Opinion, that it was for his Majeſty's Service, and ſhould 
order a hundred Dragoons, or more, he would receive them, and make 
them very welcome, and give them all the Aſſiſtance he could in Defence 
0 of the City. That Mr. Ge inſiſted the Anſwer ſhould be taken down 
4 and given in Writing; which was accordingly done; and the Deponent 
thinks it was to the aboye Purpoſe, Depones, That, while he was in the 
Goldſmiths-Hall, after the Mectiog had come from the New Church Iſle 
to, that Place, he thinks about the Hour of Six, or after it, a PR 
from the Cattle came in, and told the Pannel, he was ſent by Gen. Gueft, 
in order to nail up the Cannon, if he would permit them ſo to do. Lo 
ue which the Pannel anſwered, That all Authority was wreſted out of his 
is Hands; but that Gen, Gue/? might do what he thought was beſt for his 
Majcſty's Intereſt or Service; and ſaid, That the Town. Officers would 
ſhew them where the Cannon were. Depones, That, after the Meeting had 
left: the Goldſmiths-Hall, and gone to the Laigh Council-Houſe, the De- 
ponent went in to them ; where he ſaw two Miniſters of the City, who 
were reaſuning about the Surrender of the Town; and declared, that, as 
Things now ſtood, the Defence ſeemed imprafticable : And, while this 
was the Subject of their Diſcourſe, Mr. Ereſet came in, and produced to 
them one Letter ſigned, but directed to Nobody, and another Letter alſo 
directed to Nobody, and unſigned ; The firſt of the Letters importing, 
that the Troops had that Night landed at Dunbar ; and the other, that the 
Fleet bad been ſeen off the May, and would land that Night at Dunbar. 
Upon which the Pannel expreſſed 0 Satisfaction; and ſaid, That, as 
long as there was any Proſpect for defending the Town, he would not be 
for giving it up: But then it occurred to him, that the Volunteers had 
delivered up their Arms, and it would be difficult to get them again into 
their Hands; and that there was no Proſpect of getting any Dragoons. 
Upon which a Deputation was made by the Meeting to Provoft Coutts and 
Mr. Lindſay, to go along with Mr. Groſet to the General, to try if he 
would give Orders for bringing any Dragoons into the Town, and deli- 
ver Arms to the Volunteers. That, after they waited upon the General, 
the Report made by Mr. Greſet was, That he would go and bring in the 
Dragoons ; and laying hold of Provoſt Drummond, they both went out. 
Upon an Interrogatory, the Deponent recollects, That this Offer of Mr. 
Groſet's was immediately after the Miniſters had given their Opinion as 
above. However, Mr. Coutts reported.to the Meeting, that no Dragoons could 
be ſpared to enter the City, ſince there was a Proſpect of Sir Jon Cope with 
his Troops landing ; becauſe they would be of much more Service joined 
to the Foot that was with Sir John: And as to the Arms, reported, That 
there was no Reaſon to hope they would be delivered out, till it appeared 
that the Volunteers were more {able in their Reſolution of defending the 
City. And depones, That when Provoſt Drummond, as he thinks, had 
propoſed to ring the Fire-bell, to convocate the Volunteers, it was op- 
poſed by Dean of Guild Hasborn, for this Reaſon, That this Signal might 
be underſtood by the Enemy, and provoke them to uſe the Deputies ill. 
Depones, That pretty late in the Evening of that Day, he was preſent in 
the Laigh Council-Houſe; when he heard ſome People in that Meeting 
talking of a Meſſage to be ſent to Gen. Preſton ; and that Mr. Lauder was 
the Man to be named for that Purpoſe. What the _—y was he was to 
be ſent on, the Deponent did not then know ; but heard them aſſign for 
2 Reaſon of the Choice of Mr. Lauder to be ſent to the Caſtle, That he 
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Mr. Laudir teturned from the Cale, upon the Deporient's afking him 
Whar Krrand be went upon, he! told mim, That it was to prevail upon 
| General Proſiong to ſend down a Patty to bring up the City-Arms ; which! 
de would not comply with Depônes That upon Salurdey the latn 
'of the foreſaid Month, the Deponent, with Provoſt Coutis, and Me. Has": 
! thor," dcoompanied the Pannel while he went round the Walls to viſie the 
Works that were carrying on. That, where he obſerved the Workmen 
diligent, be encouraged them, and told them, they ſhould be very well 
rewarded if they were diligent; and where he obſerved any of them 
that he ſuſpected to triſſe with their Work, he chid and checked them; 
and told them, they ſhould be paid accordingly. That, upon another Oc- 
, caſion, when Complaints were made, that terials were wanting for- 
carrying on the Work, (whether it was the ſame; Day the Walls were vi- 


but that it was in the Period of Time when the City- walls and the Town: : 
were to be put in proper Poſture of Defence againſt the Rebels), he was 
| preſent when the Lord Somerville and the Pannel joined as Juſtices of the 
Peace, in granting a Preſs- Warrant ſor procuring Men and Horſes for car- 
rying the Materfals, and forwarding the Work. And, upon an Iaterro- 
gatory by the Proſecutor, Whether the Deponent had ever related to an 
* Perſon whatfomever this Circumſtance of the Meſſage ſent by Mr. Lauder; 
at any Time ſince the Year 1745, down to this Diy ? and being at the 
ſame time deſired to recollect himſelf, and name any one to whom he had 
told it; he Deponent ſays, That he verily believes he had made Mention 
ol it to ſeveral Perſons; but until it came to be a Subject to be ſpoken of in 
| this Proſecution, he could not with Certainty ſay who the particular Per- 
| ſong were; But he condeſcends on two different Perſons," Mr. Ninjan' 
' Cunningham, Writer, and Mr. George Dunbar, Merchant, to whom he 
mentioned this, particularhy about a Fortnight ago: Neither does he call 
to mind the Names of any of the Perſons who were whiſpering with the 
Provoſt, when the Meſſage was ſaid to have been ſent up by Mr. Lander 
at this Diſtance of Time; but that the two Miniſters he refers to in the 
former Part of his Depoſition, were; Mr, A:exander Mabſter and Mr. Ha 
trick Cumin g. N 93 bY tt lured ob 
III. William Macghie, Merchant in Edinburgh, depones; Thathe is ons 
of thoſe who ſigned the Petition or Repreſentation which was given in to 
the Pannel, matked No. 8, of the Liſt of Writings ſubjoined to the Cri- 
minal Letters. That he was preſent when the ſaid Petition was delivered 
to the Paunel, which was juſt at the Door or Entry to the Goldſmiths⸗ 
Hall: That he ſeemed to be in a very great Paſſion about it; and, turn- 
ing about in an angry Manner, when he had got up to the ſaid Hilk' (aid 
to thoſe who preſented it, What do you mean ? Do you think by Num 
6 bers to force me to grant the Deſire of your Petition?“ and with that 
forced to the Door, and turned the Deponent down the Stairs. And 
that this happened in the Afternoon of the 16th September 17435. 
IV. Francis Kemptie, Merchant in Edinburgh, depones, I hat he was 
| preſent on the Afternoon of the 16th. September 1745, when the Repre- 
| ſentation, marked No. 8, of the Lift of Writings ſubjoined to the Eti- 
minal Letters, was preſented to the Pannel in the Eatry to the Gold- 
ſmiths-Hall. That the Pannel was very much offended with the ſaid Re- 
preſentation, and ſaid, What! do you think to cram your Petition 
| © down my Throat by Numbers ?” | » ii u t 
V. Thomas Cochran, Eſq. one of the Commiſſioners of Exciſe, depones, 
That, upon the 15th of September 1745, he was with Brig. Fawkes, and 
ſeveral others, in the Lord Juſtice-Clerk's Houſ-, where the Brigadier 
propoſed bringing in his Dragoons to the Town of Edinburgh But this 
the Deponent argued againſt, as being a Thing altogether improper, con- 
ſidering the narrow and long Lanes that lead to all the Ports of the Town, 
That the Brigadier {till perſiſted in thinking, that the Deſign was very 
right; and that he could force his Way out at any one of the Gates he 
pleaſed, However, there was no fixed Reſolution of bringing the Dra- 
goons to the Town, ſo long as the Deponent remained in Lord Juſtices 
Clerk's Houſe, Depones, That after the Deponent went from Lord Juſ- 
tice-Clerk's, he went to the Meeting of ſome Gentlemen in Mrs. Car 's 
Houſe, where Captain James Murray, the Pannel, and a great many 
others were; and there they made a Diſpoſition of the ſeveral Corps of 
armed Men, into the different Parts of the Town; And the Deponent 
heard the Pannel give his Directions or Orders agreeable to the Diſpoſi- 
tions then made. Depones, That, upon the Afternoon of Monday the 
16th September, the Deponent meeting Capt. Murray, he was told, Phat 
the Pannel fent for them both to come to him to the Goldſmiths-Hall ; 
where they both accordingly went. And, upon their going in, rhe Pan- 
nel defired, firſt, That Capt. Array would give his Opinion, which he 
accordingly did; and afterwards deſired the Deponent might do the ſame, 
which he alſo did; and which was to this Purpole, That it was the Duty 
of every one to defend the City as long as they could; and if there was a 
Neceſſity for their ſurrendering, then they ought to take care, that the 
King's Arms ſhould not fall into the Hands of the Rebels. And being 
interrogate, If he took any Notice of the Arms which belonged in Pro- 
perty to the Town ? 4. ern, He did not, for this Reaſon : That he 
knew, when the Town- Guard marched out that Day, as he thinks, the 
Officers would not accept of them to do Duty with, as knowing them to 
be altogether inſufficient ; and, for that Reaſon, they had a new Sett de- 
livered to them, And further, he gave Advice at the above Meeting, 
That, in caſe the Town was puſhed, and obliged to ſurrender, and thoſe 
who had the King's Arms had not Time nor Acceſs to deliver them into the 
Caſtle, that then they ſhould break them, rather than let them fall into 
the Hands of the Rebels. And depones, That the Pannel, upon hearing 
Capt. Murray's and the Deponent's Opinion, ſaid to the Meeting. I 
want, Gentlemen, that you ſhould alſo give me your Opinion ; for it 
is by your 2 1 — to eee myſelf And if you come to à Re- 
© ſolution of defending the Town, I will go wherever the 2 
© oreateſt, and defend it to the laſt. g ee 5 
VI. David Baird, Merchant, and late one of the Bailies of Edinburgh, 
depones, That upon the Afternoon of Monday the 16th of September 1 74 75 


was a near Relation of Gen. Preflen's. That the Pannel, and ſome Peo- 
ple about him, were the Perſons he obſerved buſied about the ſending of 
Mr. Lauder to the Caſtle : And when the Deponent was, from Curioſity, 
aſking, What the Nature of the Meſſage was? he was anſwered, That it 
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was improper at that Time to communicate it to any Perſon; But, when | Town, in caſe he thought fit to accept of them. The Pannel's An- 


he was in the Goldſmiths-Hall with the Pannel, and a great many other 
Inhabitants of the Town of Edinburgh. That while he . Mr. Greſe 
came in with a Meſſage from the Lord Advocate and Lorg Juſtice-Clerk, 
making Offer of 40 or 50 Dragoons to the Pannel for the Defence of the 
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the Ton; which, after ſome little Time; was 
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the Meeting. 


wanted to Have their Gpinion bow he ſhould bebave, he himſelf being 
willing to hazard his Life and Fortune in the Defence of-che Town, © To 
Which ſeverals anſwered; That they would ſtand by his Lordſhip :" But 
that, zs the Dragoons had been ſeen running away, and the Inhabitants 
Htogtther diſpirited, they thought it more adviſeable to male the beſt 
Terms they could; and all agreed, with an Exception of one or tio, not 
#o defend the Town. And, 4 Whether the Meeting 
the New Church He conſiſted of People well affected to the Govern- 


ment, and of Rank and Subſtance in the Town?” depones, That he 


thinks they were; and that Mr. Clark/or and Mr. Keir, Baxters, Mr. 
Thomas Dundas, 1 

defver up the Keys of N he was defired by the Pan - 
5 ſtay; but he would not.” That Sir George Proſſon came there,; and 
d, That he and bis Company had been delivering their Arms into 
ie or le; und that Mr. Glen,” Miniſter, came there, and faid, He was 


was obliged to go and ſee to his on Safety. 


þ 


Regiments of Dragoons: And when the City-guard was marching be- 


W's Colt Bridge and Brute Hill, he thinks, but is not poſitive, that 
there was ſome Stop; but does not remember = whom. However, this, 
7 


upon Recollection, he remembers to have heard, That Orders were given 
by the Pannel to the City- guard to take their Directions and Orders 
958 the Commanding Officer of his Majeſty's Troops. Depones, That 
he had no particular Acceſs'to examineſthe Condition of the City-Arms; 


but he has heard,' that they were of little Value, and unfit for Service: 


And this he has heard from the Soldiers in the 2 who are 
under the Deponent's Command. And further ſays, Ihat when the 
Rebels made themſelves Maſters of the City- guard, the Soldiers had been 
fo. harraſſed with extraordinary Duty all the preceding Week, and by 
beihg under Arms for three Days before, alongſt and with the Dragoons, 
hat they were hardly fit to do an) rn r 
VIII. George Lindſay, Depute-Towti-Clerk of Edinburgh, depones, 
That he commonly attends the Magiſtrates as a Clerk. That he was 
preſent when Application was made to the Pannel and the Magiſtrates 
for putting the Town in a Poſture of Defence; and was alſo preſent 
when particular Directions were given by the Pannel and the other Ma- 
giftrates for carrying into Execution the general Scheme for defending 
the Town. And particularly knows, that Directions were given by the 
e and the other Magiſtrates, that the Work ſhould be carried on 
without Intermiſſion Night and Day, Sundays not excepted; and War- 
rants were granted to impreſs Labourers and Carts: And when Com- 
plaints were made, that the Work was not going fo ſpeedily on as the 
ature of the Cafe required, ſome of the Tradefmen were ſent for by 
the Fannel, and eig for not doing out the Work they had under- 
taken; and ſome of them having complained, that they wanted Labour- 
ers, freſh Wartants were ſigned for imprefling them. Depones, That, 
bout the lat Eid of Auguſt 1 4h e Pannel ſigned ſeveral Letters 
| 0 * and, as the Deponent 
ring that they would ſend No- 


* 
* 


the neighbouring Miniſters an 
| 1%8 8 ab ace 417 in Nut ber. d 
tl inks, about 12 or 14 1 mber, 
tier, by Fx s on Horſeback, "wh 
armed Men marching towards the Cit 


| ity of "Edinburgh. Depones, That 
the Deponent came into the Goldſmiths | 
Pannel. That the Deponent underſtood, that Mr. Hope had come from 
General Gue/?, to acquaint the Pannel, that a Propoſal had been made 
to him, that 2 50 of the Volunteers were to go to the Colt Bridge to ſupport 
the "figoons'; and to defire the Pannel, that 50 of the Town-guard 
ſhould go along with them. Depones, That the Pannel, at firſt hear- 
ing of this, doubted how far he could ſend the Guard out of the City; 
and faid, That that Corps were more to be depended upon than the 
Frained- Bands. Upon which the Deponent told the Pannel, That, by 
the Ac of Parliament conſtituting the Guard, he was allowed to ſend 
them a Mile from the City. And then Mr: Baillie, one of the Magi- 
ſtrates at that Time, Said, That if the Volunteers were willing to go out 
to aſſiſt the Dragoons, the City-guard could not be better employed than 
Feng with them, as it might have the deſired Effect. of obſtructing 
che Rebels Paſſage to Edinburgh; or Words to that Purpoſe.” Upon 
which the Pannel ſaid, * You are in the right, Mr. Buiilie: In place 
of 50, the whole Guard ſhall go, and ſo many of Me new-raiſed Re- 
Siment as are levied.“ And Orders were given, and they marched out 
accordingly. Depones, That, upon the T4th,' tue Pannef ſtgned an Or- 
der, for bringing into the Town a the- Ladders, Ammunition and Arms 
that could be found in the Suburbs; and the fame was. gie tõ an Officer, 
he Nous in ſeveral Arms. Depones, Ifrat wher Sir Robert Diet ſon's 
Volunteers came to Town, they were ordered to one of the Kirks; and 
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W provided, and, by Order of che Mapiftrates,” boiled" in che Gif 


Fre were to meet in the New Church Ile | 
Abe Six v' Clock that Night; and that the Fire- bell ſhould be rung for 
convecating Phat the Deponent having come to that Meet- 
ing, iu Pannel faid; That he was ſorry for the Occaſion of calling the | 

aba ogether ; bur, as the Rebels were then come near the Town, | 


lerchant, and ſeveral others, ſuch as theſe, were there. | 
eponent was there, he ſaw Bailie Stetbart come in, and 


8 A 3 
gates to go away; and that à fourth Gentleman came there, and ſaid, 
l * H. Vater Hatrilten of I ift Port, one of the Captain-Lieutenants | 


of the City*guard of Edinburgh,” depones, That, on Sunday the 15th | 
95 tember 194.5, he marched out with the City- guard to ſuſtain the two 


putations was, to gain Time, among other Things, with a V 


preſs on Horfeback, when they ſaw any Body or Company of 


Fall on the Forenoon of Sunday 
the 15th September 1745, Where he ſaw Mr. 2 fo talking with the 


Taverns of the Town. Depones; That, hou Monday Evening. 
. 0 
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&in great Haſte, the Deponent and the Panneſ went 5 
the V Port thur ; Which was rad done; and a Part 
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pretend to defend the City, ED the Drat Mg 
Ha 


of the Magiſtrates and Council, and a great Crowd of the I babiend g 
who were crying out againſt any Attempt to defend the Town,” fi 
the Dragoons had d 


defending the Town; and a few only ſpoke to the contrary. And bein : 
interrogate, If the Deponent was acquainted with all, or a great may. 
the People he ſw there ? ſays, That be was not aequainted with the 
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| all ; bur that he knew a great many of them, whom he always] 


upon as People well - affected; and ſome of them were People of 
dit and Subſtanee in the City, and others of them not. 2 | "x 
he knew there were two Depurations ſent to the Camp of the Rebels; 40d 


de himſelf was one of the Deputies ; and that the great Scope of the 


+ 2:31 3 + 


conſulting with the Inhabitants, what was proper to be done, Th 
as he returned with the-firſt Deputation, he met with ſore one or 
whoſe Name he does not remember, who told him, That Bailie 


field had been diſpatched after him, upon an Information laid dect 
Pannel and — dag by Mr. Greſet, That Sir John Cope; in al A 
pearance, would very ſoon land; and that Bailie Mans; 11, if heh 
overtaken the Deputies, was to have ſtopped them. However, cor 
too late, the Deputies returned with an Anſwer 5-whercin, amon 45 
Things, there was this Condition, That the Pretender's Son was to be 
acknowledged as Prince Regent; and, when this Condition was men- 
tioned," the Pannel declared, That it was ſuch a Condition as he ricither 
would nor could ſubmit to. And depones, That, in his Opinion; no 
ny in Life could do more for the Defence of the City than the Pzpiicl 
X. Hugh Hathorn, Merchant, and late Dean of Guild of Edpltgh, 
a Witnefs formerly adduced in this Cauſe for the Purſuer, and nom ads 
duced and examined for the Pannel, depones, That, after the Pann! 
Return from the New Church Iſle to the Goldſmiths-Hall, in the Af 
ternoon of Monday the 16th of September, the Letter from the Pretender 
Son, being the firſt in the Liſt of Writings ſubjoined to the Criminil 
Letters, was read publickly in the ſaid Goldſmiths-Hall: And as it h 
now generally thought, there was little Hopes of defending the For, 
after the Volunteers had delivered up their Arms; there was little ſaid 
there about it. Depones, That, about the ſame time, a Meſfage was 
brought to the Pannel by Robert Griffith, deſiring an Order fromthe 
Pannel for nailing up the Cannon that were mounted on the Town=wally: 
To which the Pannel anſwered; That he might nail them up if he plea: 


| ſed; and a Town-Officer ſhould be ſent with him, to ſhew him where = 


were. Depones, That, on the Evening of the ſaid 16th of September, aft 
Mr. Groſet had brought Advice of Sir John Cope's being ſeerroff Dunbar; 
and Provoſt Drummond went away from Gold{miths- Hall, in order, à8 thi 
faid, to bring back the Dragoons; but they did not return. 'Depop a 
That the two Deputations that were ſent out to the Camp of the Rebels, 
were, in the Deponent's Apprehenſion, intended in order to procure à De- 
lay, and to gain Time to put the People in a better way, who were then in's 
great Hurry and Confuſion. And further depones, That the Pannel's Sub- 

ſcription for maintaining the Edinburgh Regiment was L. 20 per Month ; 
and the Deponent does not know that any Perſon ſubſcribed 2 


| ſo much: © 
XI. Mr. Robert Pringle, Advocate, depones, That; upon Szn7ay the r5th 


of September 1745, he had been all Morning with the Volunteers my. 


! Coltege-yard, till about Ten or Eleven Forenoon, after the Churches 
were conveened; and then they ſeparated: And the Deponent and Bailie 
Stetourt came up the High-Street, where they met Dean of Guild Hun 


who informed them of à Meaſute that had been reſolved on, That 250 


Volunteers, With the Ton- guard, and ſome other Troops, ſhould march 
out wich the Dragoons, to ſupport them. That Bailie Stewart and the Deponent 
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"ware pretty much ſurpriſed with the Meaſure, believing that the: Volun- the Offiche of the Suden the Situation we are ju by the Letter we have 
ee were nor. quite At for tuch Service 3 and ſyppolingthas the Gentlemen | received DEM Rebels. Camp, threatening military Execution in caſe w2 
who. bad concerted that Meaſure were at Gen. Cs Lodging, Bailie ſhould put out of the Way any of our Arms or military Stores, and to, ſee if 
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1 legpart.and the Deponent reſol ued to go don there, and lay.their-DNifb- | they ſhall think r to do any thing. Upon which one in the Com- 
| - alas before them, That, in the Connoagate, they met the Pannel and | pany Fd: Tha fy IEG A Coal e 4 3 Perſon to be ſent with = 
"Provelt Drummend comiagup ina Coach-tagetherz and-they Ronped the | ſuch a Meſſage to Gen. Profis, becyuſe of his Relation to bim. Upon ' i 
0 ach upon ſeeing the Deponent and Bailie Qtexwart And very ſoon the | which the Pannel directed the Deponent to go to the Caſtle, and acquaint = 
tended Meaſure. was fpoken of; and Bailie Stewart and the Deponent | Generals Preſton or Gu of the Situation, the Provoſt and Ma- = 
= an Ao ict them their Difficulties; and Provoſt Drummond ſaid, | giftrates were in; in reſpect of the ſaid threatening Letter, on accoupt 2 
*+ Gentlemen, for God's fake] do not ſpoil a good Meaſure, and deſired | whereof they durit do nothing themſelyes with, the Arms or ,militacy 9 
wn come into the Coach; which they did; and. peri in repre- Stores; and to ſee whether chels Generals would think proper to do any A 
being de Diſiculues in exacutivg that Debgn.z and the Pannel. aid, thing in it. That, when this. Meſſage was propoſed, and agreed to, 9 
Gentlemen, This is no Meaſure or Propoſal.gf mige, hut progeeded there were preſent in the Council- Chamber, beſides the 17 1 he $ 
*. 2 a Voluntary Offer of Provoſt Drummment e, which, he ſaid, would | Deponent, Mr. Treaſurer Farreft, as the Deponent thinks, and Mr. Or- 9 
| be readily agreed do or Mads to that Purpoſe: And this be lepeated rect, and ſeveral other Members of the Council, whoſe Names the De- = 
| two or three, I imes W way coming. up to r ponent cannot recollect, and Mr. William Forbes one of the Principal ml 
5 I. Walter Scat, * chant m 21 depones, That, about two Days ö Clerks, and Mr. Lindſay Depute Clerk 3 and the Meſſage was propo ed, E 
| before the Rebels entered EY 1 1 there cane a Perſon to | and agreed to openly, and above-board. That the-Deponent went im- 9 
| 6 panes at Zell, with z Letter the Panneh, to be ſent on | mediately up to the Caſtle ; and, in the Way, paſſed Enſign Reber fen, Eo 
| the Man. of War HE „and deſired that the Depo- | and a Party of the Caſtle-Soldiers, ſtanding a little above the Weigh- 9 
Would forward it. That ir was a fealed Letter : but the Bearer of | houſe. That, when he came to the Caſtle, the Deponent called firſt ar = 
Deponent, Th the Purport of jt was to Gunners to General B57 ems but was told, that he was gone to bed; and from thence 5 
the Ton- all. Depon That the Deponent ke went to zeneral Gue/t, and began to deliver him his Meſſage from the Wo 
* 3 Provoſt and Council, of the hard Situation they were in, by reaſon of 1 
the foreſaid. threatening Letter, in caſe they ſhould put out of the way = 
any of their Arms or military Stores; and then the General cut Hin 9 
_—_ ind faid,, What then? Do you intend to deliver up your Arms to = 
the Nebels? No, General, anſwered the Deponent; had that been our Rp 
Intention, I had not come here; but I am ſent to acquaint you of the i 
Terror the Ee are in; and that we dare not do any ching our- 9 
| ſelves, for fear o military Execution: and therefore, if aty thing occurs 9 
| 2 you, you may do it z of Words. to that 3 The General = 
Cruſe Ns for the Pannel, | anſwered, And what would you have me to do? Wi!l your Provoſt give = 
depones, I hat, upon the 15th of September 1745, the Pannel con- me a written Order to ſend a Party for the Arms? No, replied the De- = 
curred with Lord Somerville, in granting a Preſs-Warrant far ponent; that is what neither he nor the Council can do; for that would . 
Men go Carts, to carry Materials for repairing the City-Walls. De- | be conſtructed the ſame thing as if they did it themſelves. That the - 
ones, That the ſecond Week of the ſaid Month of September, the Pan- | General appeared to be in a Paſſion, and ſaid, That is like the reſt of x 
nel granted a Warrant for ſearching, ſeizing, and carrying into the | your Provoſt's Conduct; I will ſend no Party, unleſs he ſend me a Written 1 
and Ladders as ſhould be Joung in the Suburbs Order. And then Robert Griffith came in, ang told the General, that = 
epones, That, on Sunday Morning the 15th the way with — Roberton were in the Streets, waiting his Orders. 1 
by ths Pangel, to go to the City- ben, (aig he, ręcall the Party, for the Proyoſt will give me no written 9 
Soldiers and Edinburgh A Order; and, unleſs he give me one, I will ſend no Party. Depones, | 
y-Walls. De- That he now alſo recolleRs another Expreflion he had to the General, to b 
15th of September, the Pannel, at the De- | wit, That, tho' we dare give you no written Order ; yet, if you will ſend »* 
of Gen. Gue/t, upon being adviſed by him, that 250 Volunteers had | a Party, I don't believe that any of thoſe. who are poſſeſſed of the Arms = 
will refuſe to deliver them. That the Deponent returned from the Caſtle 13 
to the Opuncil-Chamber, ang reported to the Pannel, and the other Per- 24 
ſons preſent, openly, and above-board, the whole that had paſfed'betwixt = 
General Gu and him; and remembers, that the Pannel ſaid, I hope 4 


u took care to hint to the General, that he might ſend a Party if he 
ad a mind ; or Words to that Purpoſe. And further depones, That 
r. Griffith firſt went away from the General, and the Deponent im- 
mediately followed him; and, juſt as the Deponent was coming away, 
the General ſaid, What do you intend to do with your Cannon? The De- 
ponent anſwered, I fear, General, they muſt run the ſame Fate with 
the reſt.” And the General replied, I don't believe they are of much 
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egiment, inſtantly to join the | Uſe. And, being interrogate by the Purſuer, yr joey That the | | 
ie commanding Officer of the Matters above deponed upon, happened, in point of Time, before the { 
agoons. That the nent immediately went out, and found the | Meſſage that Mr. Groſet and Mr. Coutts were ſent with to the Caftle. = 
ity-Gyard and Elinlurgb Regiment in a Field betwint the Colt Bridge | And, being further jnterrogate, depones, He does not remember, whether 3 
and Bruce-hil!, with. their Arms grounded; and the Deponent told them | there was any Converſation in the Council afterwards, when Mr. Greſit 7 
the Orders he had from the Pannel. Depones, Fhat Capt. Dahhall then and Provoſt Drummond were there, upon the Subject of the City-Atms. A 
told the Deponent, That a Serjeant and 16 Men had been left at the XV. Archibald Stctoart, Merchant in Edinburgh, depones, That he 1 
Court of Guard; and that, if any thing ſhould happen, it would be | was Præſes of the Society of Conſtables in the Year 1745. That, on 2 
proper that they ſhould be ſent after them: And, upon the Deponent's | Sunday the 1 5th September, in the a the Pannel ſent the Depo- =. ö 
reporting this to the Pannel, he immediately ordered the Serjeant and | nent, with a ſigned Order, addreſſed to Mr. Lyen Store-keeper of the - 
1 16. Men to follow their Corps; and the Guard was ſupplied with 28 | Caftle, for Matches for the Uſe of the Cannon mounted on the City- 3 
Conftables. That, at the 'Deponent's Return from the Colt Bridge, | Walls; by virtue of which he received from him-two Coils of Matches; 2M 
N was about Five at Night, he found the Pannel in che Goldſmiths- for which be granted his Receipt on the Back of the Ader; which was A 
L. That, betwixt Seven and Eight, the Deponent called at Lord | left in Mr. Eyan's Hands; which Coils he forthwith brought down, and = 
uſtice-Clerk's, and was there told, the Pannel was in that Houſe. That, | delivered into the Goldſmiths-Hall. That a very little while after this, 1 
detwixt Nine and Ten, he ſent for the Deponent to Mrs. Claris, to write „ of another gned Order from the Pannel, he ſearched a waſte I 
out the Orders for the ſeveral Guards. That from thence che Pannel | Houſe. in the Laton-market, belonging to one Mr. Norvel, for Arms 4 
went to Goldſmiths-Hall, and, after Twelve at Night, went the Grand | and. treaſonable Papers, which were ſu pected to be in it; but which, = 
Round. Depones, That, upon Monday about Ten o'Tlock, a Meſſage | after a careful Search, was found to be a Miſinformation. That, upon 9 
came to the Provoſt, ſignifying, that the Dragoons wanted Proviſions. | Monday Afternoon, the 16th September, about Three o'Clock, he attend- = 
Upon .which the Pannel immediately ſent for Mr. Steedman V intner, and | ed the Pannel from the Head of Eraſers Wynd to the Viet Port; at 1 
ordered · him forthwith to provide as much Beef and Cheeſe as ſhould be | which Place he the Pannel viſited the Barricadoes; and deſired the De- i 


for them. That, about Eleven o'Clock, Col. Clayton came to | ponent to get up upon the Town-Wall, to look-out for one Hundred 4 


the Pannel, complaining, that no Victuals had been ſent them. Upon | Dragoons, which he expected in Town, for the Defence of the City: = 
which the Fiennes dart ſigned Preſs-warrants, for 1 which accordingly the Deponent did; and remained there for about 2 1 
to carry out Proviſions, and to go to the Fleſh- market and Cheeſemongers | Quarter of an Hour; and when he came down, defired one of the 1 
Shops, and take as much Cheeſe and Beef as was neceſſary, and get the | Captains of the Guard to ſend up two of his Men to keep the ſame 2 

boiled in ſeveral Taverns ; and recommended it to the Deponent to | Look-out, that the Ports might be readily opened when the Dragoons' 8 
ſte theſe: Orders executed: Which the Deponent accordingly did; and | appeared ; and thereafter attended the Panne in his Return from the | 
Bailie Gavin Hamilton went along with him. Depones, That, after Mr. Ve Port, from whence he intended to go to Bri/low Port: But, in his = 


Groſet had, on Monday Evening, brought the News of Sir John Cope's | Way, he was accoſted by Mr,-Thomas Dundas younger of Lethem; who 
— ſeen off . — —.— thinks, An Cook | deſired to know of the Pannel, if he intended to perſiſt in the Defence 
of that Evening, the Pannel ſent the Deponent to the Guard at the Ne- | of the City-? and ſaid, That he did not aſk this out of a vain Curigſity, 


Aae 


* 


1 tber beto Port, Which was then a Serjeant's Guard, Part of the City- | but at the Deſire of ſeveral ſubſtantial Inhabitants of the City, whoſe 


Guard, with Orders to allow Nobody to go out or- come in at the Port.] Lives and E ortunes were at Stake, and who, as well as himſel „ would i 
That the Deponent went accordingly, and delivered his Orders to the take. their Meaſures 5 to his Reſolution. To which the Pannel 2 
Serjeant of the Guard, whoſe Name was Rid2el. | replied, * You know, Mr. Dundas, that, at the Deſire of the principal = = 

IV. Gearge Lauder, Surgeon in Edinburgh, depones, That, on en- * Inhabitants of this City, I wrote to London for Arms to be put in the 


* 


ges - .. 6 | - . | _—_— 
Evening the 16th-September 1745, about Sevett or Eight of the Clock . Hands.of -the-Citizens-for the-Defence of the City; with what Grace 0 
a Non (he is ſure it was 4 7 and a | © then can I, without ſtriking 2 Stroke, deſiſt from defending it ? No, "2 
50 8700 many of the Town-Council, being then conveened in the Council- * Sir; I am determined I will not ; and will take that Place on the == 
4 hamber, the Provoſt, now Pannel, ſaid to them, Gentlemen, I think | < Town-Walls which I at the Council-Table,” Soon after which 4 | 
nt it would be proper to take Advice of the Officers of the Caſtle, or to let i the Pannel came up to Lown. B 
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nem Dalrymple 4e Drummore, Cummiſſtonarios Jer hi 
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HROHIBALD' Stewart of the City of Edinburgh, M | 
Lord Provoſt of the ſaid City, Pannel, indicted and accuſed as in the 
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The Perſons who paſſed upon the Aſlze of the Pannel 


„to be their Clerk; and having conſidered. the erimi l 
at the Inſtance of William Grant of Ant 
— — — his Majeſty's Intereſt, againſt 
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| , Commioners of Juſtciary, in_reſpe of the-foregping 
Verdict of Aﬀize, affoilzie" the faid Archibald 
; © and diſmiſs Wim from the Bar aan enn \ 
r IE 1) 25% - > e ae {oh fas. 
[P44 49 >. vi 447% N N een. FR AE Af . B. H. 
c eee," 
to:Conlideration, that he fiir Aller, who 
| qi late Lord: Prov 
of Edinburgh, had undergone a great Fatigue, by no lels. Attendan 
; that.” bn this Heron 
being ſummoned: as' Affzers to/pals. tp. 
Trials defors.this Court for 2 75 ime to 1 07 they therefore recom. 
. hit, 


' < make up Liſts of Aſlize, they put them in Mind not to iflert Any. of 
the ſaid Fifteen their Names, 1 any Roll or Lift of Affize er the Spar ce 
the Daze of chele Preſent .. 
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„„ iy F 1 ' of $9584 
IT the Seſſions Houſe, in the Old Bailey, the 14th Ofober 1719, 
the Priſoner, Febn Matthews, was brought to the Bar, but on the 
Motion of the Priſoner's Counſel, and on producing an Affidavit 
of one Carroll, the Court adjourned to the 16th: When the Court met 
gain, the Priſoner being brought to the Bar, Mr. Juſtice Tracy, and 

ö Mr. Baron Price, attending, 0. e ü tits; 
An Objection was made by the Priſoner's Counſel, that by the Statute 
of the 5th King William, the Priſoner, in the Caſes of High Treaſon, is 
to have a Copy of the Pannel duly returned by the Sheriff, two Days, 
at leaſt, before the Trial; and that in the Copy of the Pannel ſo delivered 
to the Priſoner, and returned by the Sheriffs af London, was inſerted the 


Names, without the Addition of Pariſh, Ward, or Place of Abode. 


And the Queſtion was, Whether this is a right Pannel, according to the 
Act of the 27th Elia. Ch. 7. the Title of which Act is, that no Juror 


ſhall be returned without an Addition of his Dwelling- place, &c. And 


for that purpoſe the Act | wr that no Juror, whether. living within 
or without a Liberty, ſhall be returned without an Addition of the 
Place of his Dwelling or Abode, or ſame other Addition, by which the 
Party named may be known . ; | | 

The Judges — preſent differed in their non, and adjourned to 
another Day, to take the Opinion of the reſt of their Brethren, to whom 
the ſaid * that attended made their Report, and on the zoth of 
October, the Court met again, when Eleyen Judges attended, (viz.) Lord 


Chief Juſtice King, Lord Chief Baron Bury, the Judges Pow:s, Blencow, 


Price, Tracy, Eyre, Montagu, Fort:ſcue, Page, and Dermer, (Lord Chief 


Juſtice Pratt, abſent) who all agreed, that the City of Londen was not 
within the Meaning of that A | 
legal Pannel ; and the Frial ought to ga on. Accordingly the Jury were 


„and that the Pannel was a Tay and 


called over, and after a great many were challenged by the Priſoner, +. 


in theſe Kingdoms; and we hope his preſeat moſt ſacred Majeſty, King George III. may enjoy a long, very long, peaceable and quiet Reign, over a free and happy People; 


The Jury ſworn, were 


Themas Clark, Charles Fox, | ' 
Robert Thorp, Nathaniel Michlethwaite, 
Hias Turner, | Fohn Thompſon, 
\ Richard Ii eſt, Megan Athinſon, 
William Smith, Richard Guy, 
Robert Smith, | Willam Kent, 


Lord Chief Fuftice. . Are they all ſworn? 
Clerk 2 Arraigns. Yes, my Lord. 
Lord Chief Juſtice. 


Then read the Indictment. 


| heve of this unfortunate Prince 1 perſonam in vita 
| Regis Anglie Fc. pretenden' e 
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ſuum cordialem amorem ac veram & debit' obedient” fidelitat? & ligeant' 
quas quilibet ſubditus dict Dni. Regis erga ipſum Daum. Regem gereret 
& de jure gerete tenetut penitus ſubtrahen. poſt viceſim* quintu”, diem 
Martii Anno Dom. Milles. ſeptingent'imo ſexto ſcil't Decimo die Juni 
Anno regni dict Dai. Regis nunc Quinto apud Londen videl't in, paroch” 
scti. Bothi extra Alderſgate. in Warda de Alder % in London predict in 
quodam falſo & proditor. libello quem ipſe "F Job'es Malthetot ad- 
tune & ibid. malitioſe adviſate & proditor Impreſſit Intitulat. Ex ore tuo 
te Judico, Vox Populi Vox Dei, de & concernen. perſona in vita Jacobi 
(e'di nuper Regis Anglie c. pretend” eſſe Princip, Wallie & poſt, dicti 
-nup- Regis deceſſum pretenden eſſe & ſuſcipien' fup' ſe ſtilum & tit' lum 
Regis Anglie per nomen ee tertii ac de & concernen” Jure ad Coron' 
Magne Brittanie malitioſe adviſate directe & proditorie per prædict' Im- 
preflion' declaravit manutenuit & affirmavit ſcil't in una parte inde in his 
Anglicanis verbis ſequent” videl't From the Solemnity of the Ghevaliar's 
ama” in vita Jacobi ſecundi nup' Regis Anglie &c. preten' eſſe 
Princip' J/allie et poſt dit' nup* Regis deceſſum pretenden'” eſſe & fulci- 
pien” ſup” ſe ſtilum & tit'lum Regis Anglie per no'en Jacobi tertii In- 
nuendo) Birth, the moral Impeſſibility of putting an Iinpoſlar on the Notion 
(Regnum Magne Brittanie Innuendo) after the Manner pretended, 
the Diſappointment, in the Attempt of proving bim (dictam perſonam in vita 
Jacobi ſecundi nup Regis Anglie &c.. pretend” eſſe Princip! J/allie & poſt 
{ di” nup' Regis deceſſum p'tenden' eſſe & ſuſcipiens ſup. ſe ſtilum et 
tit' lum Regis Anglie per no'en Jacobi tertii Innuendo) fo, J 4. 5 
Job em Matthews ee think it is Demonſtration, Facgb 1 ight 


dl. 


| be any Recommendation, he (dictam perſanam in vita Jacobi ſeg” nup 
Regis Anglie &c. p'tens' eſſe Princip' Mallie & poſt, dict“ nup. decefſu' 
| p'tenden. eſſe & ſuſcipien' ſup. ſe ſtilum & tit'lum Regis . Anglie pet 
| no'en Jacobi tertii Innuendo) hath that (Jus hereditarium ad Coron- 


| * Regni Innuendo) te plead in his Faviur ; and all Aſfertors of limited 


narchy muſt allew, that ought ts be preferred, if the Per ſon, having il 1s 
endowed with other Qualities fit to govern. And the great Gyinion all Ci urls 
„ ſcdi” nup. 

Princip“ Vallie & poſt di nup. Regis 


* By a Gentleman, who was at Rome in September 1765, we are informed that the Pretender was declining in his Health very faſt ; grown Super annuated and Childiſb3 
was never vifited, or teen by any body, but thoſe immediately attending upon him. He died at Rome, Jantary 1, 1766.—Thank God, Jacobitiſm is in a manner extinct, 
and all the hopes of the Pretender and his Adherents, at an end: fo we ſhall cloſe. the Trials relating to the late unnatural Rebellion in 2745-6, with the Trial of one 
who ſuffered for aſſerting thoſe weak Doctrines of Hereditary Right, aud the Rights of the Pretender, &c. which have occaſioned the Effuſion of fo much Blood and Treafure 


and after him, a Succeſſion of Princes ſprung from his 7// 


tous Houſe. 


+ This Trial was taken in Short-hand, with leave of the Court, by Mr. J. Sbaylerr. 


1 The little Tract, entitled,“ Toe Method of Trial of Commoners, in Caſes of High 


LY 


Treaſon,” publiſh'd in the Year 1709,'%by Order of the Houſe of Lords, directeth, « that 


the Additions of Dwelling-places, and Profeſſions of the Jurors, be inſerted in he Copy of the Pannel :” But the Act doth not require that Exactneſs, and the Practice 


w otherwiſe, Fefcr”s Reports, p. 230. But V. g An. c. 41. 
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deceflu' 


; $5 G:Þ: (6865) 
x 2d 047 $3400 : Azaot7 x: 07 bout 4 OT Fs bt indi N 1 1 91 e ep J 122 | | 
Thin the Pangel dectared, that 3 he was af Opinion de Raf fang + Pane With" Liords/CunimilGantrs'of Jaſticiaryitheir' In 


i e bans e *. 


Sarnen, 


. 


p 9 


„ 
R 


See 


4 Majeſt * 


Mr. Dodones, 4 Nonjuror, of Baliol College at Oxford. It is imagined they 
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Tae ui Lonvende) Fr! forte br (dictam perſonam in vita 


1 {popul. hvjus regni Tanuend?). ta be-admired ; and that ue (popul- hu- 


Ted up; Regis Anglie Fe. pretend: eſſe Princip. Mallie et poſt 
e, Wache dedeFa. Fact ts 


Regis Anghe per no'en 


4 jus rni” Innuen.) only want the Enjoyment of him (dictam perſonam in vita 


ſuſcipien. ſup. ſe ſtilum & tit'Jum 


arte" inde in his Anglicanis verbis Videlt. 1 (feipm! Job em 
„ Innnendo) will conclude with three Remarks, Fi, That every 


lnnuendo) mu/? be a Jacobite (Fautor perſona in vita Faced! ſedi” nup. 
Repis*Anglie Vc. p'tens. eſſe Princip. Mullie et poſt di” nup. Regis ce- 
u. p.tenden.. elle & ſuſcipien. ſup. ſe ſtilum & tit'lum Regis Anglie 
den Jacobi tertii Innuendo). Secondly, Every Whig who makes Vox 
77 T Whig who makes Vox 
uli. kts. Rule of Government muff be fa (Innuendo Jacobit. anglice, a 
obs 55 Thirdly, Every Affertir „ Monartiy muft be e (Innu- 

Ert. Anglice, a xcebite J. Tht Chevalier ( dictam perſonam in vita 
Tok, (edi? nup., Regis An lie Sc. p'tend' effe Princip: Hattie & poſt 


i, ups Regis decefſun Prenden' eff & ures pre pu ſeoſtilum & 
A Regis Angic per no en Jacobi "tii Innuendo) 
Hirt 


? 1 - ven 1 
all. 5 f % that all Rights * (omnia Jur. ad Coron. hujus rni' 
ane 1 (dictam p'ſon. in 110 geri ſedi“ nup. Regis 
Anglie Sc. p' tens eſſe Princip“ Walli: & poſt diQ® nup. Regis deceſſum 
Ptend 0. ME & fuſcipien. ſup. ſe ſtilum & tit'lum Regis Anglie per 
5g on Freed "Ai Mannen de) contra Ligeanc* ſue debit* contra pacem diet” 
If i Regis nunc Coron. et 'Dignitat. ſuas, necnon contra formam Sta- 
tin a fad? cata nup. edit. & proviſ. Et. Jur. predict. ſup. Sacram' 
ſuum predict“ ulterius p . predict Fob'es Matthews timor Dei 
in Corde ſuo pon, h'ens nec debit? Ligeanc' ſue ponderans fed inſtigatione 
Diaboliea mot et. ſeduct ut falſus proditor contra dict D'num egem 
nunc ſuptemum verum legalem et indubitat' D'num ſuum cordialem 
amotem et veram et debit' obedienc' fidelitat' & ligeanc' quas quilibet 
ſubditus dict. Dm'ni Regis nunc erga ip'm Dominum Regem gereret & 
de Jure gerere tenetur penitus ſubtrahens poſtea & viceſim. quintum 
diem In Anno Dni' mill'imo Ar exto ſcil't eodem De- 
87 


die June Anno Quinto ſupradi one 
ads prod" | quod'm altero Plo & proditotio libello Intitu}at. Ex 
Ste tuo ie Fudico, Vox Populi Vox Dei, quem ipſe predict“ Fob'es Mut- 


203 adtung & ibid. malitioſe adviſate & proditorte impreflit malitioſe 
l Jirecte & proditor. per Impfeſſion ult. ſupradictam declaravit 
manutenuit & affirmavit ꝗd. perſona in vita Jacobi ſcdi” nup. Regis An- 
glie Ec, pretens.. efſe Princip. Wallie & poſt diQ” nup. Regis deceſſu' 

tenden. eſſe & ſuſcipien. ſup. fe ſtilum et tit'lum Regis Anglie per no'en 

acobi tertii Jus habet ad Coronam Magn, Brittanie contra ligeanc' ſuam 
debit. contra pacem dict“ Dmni” Regis nup. Coron. x 4 Hee! ſuas 
en Sone einge Statut. in hujuſmodi Caſa nup. edit. & prov 1. 
" Bs Cryer makes the uſual Proclamation, O-yes, O. yes, O-yes ! Tf 
any one dan inform my Lords the wm UE bags the King's Serjeant, 
the King's. Attorney General, or this Inqueſt, now to be taken; of the 
"Bb Teaſon of Which the Priſoner at the Bar ſtands indicted, let them 


* & 


come forth, and they ſhall” be heard, for now the Priſoner ſtands at the 
= upon bis Deliverance and all others that are bound by Recogni- 


bp. + of Arraigns.. 

"ahe- EA SO gl Pritam: and hearken to'his Cauſe: He ſtands 

indicted, y the. Name of John Matthews, of Lenden, Printer, for that 
e being. à Jubje& of our Sovereign Lord George, now King of Great 


he * yg. | » X 
Britain, France, and Ireland, Defender of the Faith, &c. not having 


' 


III Piber 


acobi tertii Innuendo) ts make ut happy. Et in 


A ſertor of Hereditary Rigbt (Jus Hereditarium nd Coron. hujus Regni | 


ti 


tending to be, and taking u 


o apud London predict' in paroch. 


48 


8 £ > | 


and due Obedience, Fidelity and Allegiance which every Subject of our 
ſaid Lord the King ſhould bear, and, of right, ought, to bear towards 


our Lord 1700, viz. the 10th Day of June in the 5th Year of the Reign of 
our now ſaid Lord the King, at London in the Pariſh of St. Botolph with- 
out Alder ſgate in the Ward of Alaerſgate at Londen aforeſaid, in a certain 
falſe and treaſonable Libel, Which he the ſaid John Matthetos then and 
there maliciouſly, adviſedly, and traitorouſly printed, intitled Ex ore tus 
te judico, ex Populi Vox Du. of and concerning the Perfon in the Life- 
time of James the Second, late King of England, &c. pretending to be 
the Prince of Wales, and, aſter the Deceaſe of the ſaid late King, pre- 
n himſelf, the Stile and Title of King of 
England, by the Name of James the Third; and of and concerning his 
Right to the Crown of Great Britain, he did maliciouſly, adyiſedly, 
directly and traitorouſly, by the ſaid Printing, declare, maintain and affirm, 


4 the Chevalier's (meaning the Perſon in the Life-time of James the 
econd, late King of England, Cc. pretending to be the Prince of Males, 
and after the Deceaſe of the ſaid late King pretending to be, and taki 
upon himſelf, the Stile and Title of King of England, by the Name o 
James the Third) Birth, the moral Impeſſibility of putting an Impoſlor an 
the Nation (meaning the Kingdom of Great Britain): aſter the MAumner 
pretendid. and the Diſappointment in the Attempt of proving. him (meaning 
the ſaid Perſon in the Life-time of: James the Second, Jate King of Hug- 
land, &e. pretending to be the Prince of Males, and after the-Deccaſe of 
the ſaid late King, pretending: to be, and taking upon himſelf, the Stile 
and Title of King of England by the Name of James the I'hird).i/e,, J 
(meaning himſelf the ſaid Fobn Matthews) think it ii Demon/tration, if; He- 
reditary Right: be any Recommendation 1, be (meaning the ſaid. Perſon/ in 
the Life-time of James the Second, late King of England, 9c. pretend- 
ing to be the Prince of M ales, and after the Deceaſe of the ſaid late King 
pretending to be, and taking upon himſelf the Stile and Title of King of 
England, the Name of James the Third) has that (meaning an here- 
ditary Right to the Crown of this Kingdom) to plead in his Favour 3 and 
all Aſſertors of limited Monarchy muſt allow that ought to be preferred, i 
the Perſon having it is endowed with other Qualities ſit to (govern. And the 
great Opinion all Courts have 4 this Prince's (meaning the ſaid Perſon in 
the Life-time of James the Second, late King of England, Ce. pretend- 
ing to be the Prince of Hales,. and after the Deceaſe of the ſaid late King 
pretending to be, and taking upon himſelf the Stile and Title of King 


di 


— — — 


ing the ſaid Perſon in the Lite-time of James the Second, late King of 
England, &c. pretending to be the Prince of Males, and after the De- 
ceaſe of the ſaid late King pretending to be, and taking upon him 11 the 
Stile and Title of King of England, by the Name of James the Third) 
only wants to be known by us (meaning the People of this Kingdom) tobe 
admired}. And that we (meaning the People of this Kingdom) only want 
\ the Enjoyment of him (meaning the ſaid Perſon in the Lite-time of James 
the Second, late King of England, &c. pretending to be the Prince of 
Walts, and after the Deceaſe of the ſaid late King pretending to be, and 
taking upon himſelf the Stile and Title of King of. England, by the Name 
of James the Third) to make ws bappy. And in another Part thereof in 
theſe Words following, viz. 1 (meaning himſelf. the ſaid John Matthews ) 
w:1l cenclude with three Remarks." Hint, That every Afſertor of Hereditary 
Right (meaning Hereditary Right to the Crown of this Kingdom) mu/t be 
a Jacobite (meaning a Favourer of the Perſon in the Life-time of King 
James the Second, late King of England, &:, pretending to be the Prince 
of Wales, and after the Deceaſe of the ſaid late King pretending to be, 
and taking upon himſelf the Stile and Title of King of England, by the 
Name of James the Third). 2dly, That every Whig who makes Vox Populi his 


Rule of Government, muſt be ſo (meaning a Jacobite). 3dly, Every Aſertor f 


„ br ! He could not have ind ſuppoſing him King Yames's Son ; (which is not admitted) ſor his Father, under whom he muſt claim, having broke his Coronation- 


Oathd Frampled on the Rights and Liberties of his Subjects, turned Papiſt, and abdicated the Throne, 
r e vain, weak, conceited young Fellow, buoy'd up by the Jacobites, and for ſmall 


was very juſtly ſet Moe by AG of Parliament. 
,ucre printed their treaſonable Papers, and difperſed them 


among the ignorant common Eu croutons of Senſe deſpiſing their nonſenfieal Doctrine of Hereditary Right, &. Such idle Stuff having been long fince exploded, 


every one now ems ſtriving who 
of the prefent Royal Family.— 


p. 789. 4818 
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all appear moſt zealous in aſſerting thoſe Principles which brought about the GLOzI0US REVOLUTION and the HAPPY ESTABLISHMENT 


ch. 14 An. Bedſord's Treatiſe of Hereditary Right was held to be a Libel, though it contained no Reflection upon any Part of the then Government. Strange; Vol. Il 


1000 Marks, impriſoned for three Years without Bail or Mainpriſe, and upon 


Mr Braferd having been found guilty at Guildhall, London, Feb. 13, 1713, Of aoriting, printing and publiBin 3 ſcandalous and ſeditious Libel, intitled, The Hereditary 


Rieti. Kc. | 
th Delivery, to be born 


in Zafer Term, gave judgment, That he ſhould be fine | WE 2 ü 
1 29 4s . tons fullcient Sureties in the Sum of 5000 J. for his Good Behaviour during Life; and that upon the next Friday he 


% as to be brought up, and ſhewn to all the Courts fitting in Weſtminſler-Hall, with a Paper in his Hat expreſſing the Crime and the Judgment, and was committed to 


d his Cuſtody of the Marſhal? - 


and dir 


Nur c f the Defendant's Counſel) moved the Court upon a Paper which was delivered in and read ; it was under the Privy- Seal ſigned by her 
ee 44 wn 8 e Lend Cief Juſtice, the Juſtices 95 the Court, the Sheriffs of London and Middleſex, and Marſhal of the Queen's Bench, and imported a Reci- 


tal of the Convidtion and Judgment; and that Mr. Bedford had humbly repreſented to her Majeſty by Petition, Wat he aba a Clergyman of the Church of England, and 


- 


| prayed 1 the ignominious Port of the Sentence might be remitted ; ©* Theſe are therefore to require you, and every of you, not to put in Execution that Part of the Judg- 
Te 9 4 


ST ACER he the Courts in Meſminſber- Hall, Sc. and for ſo doing this ſhall be your, and every of your, ſufficient Warrant.“ 
a Eg EVR is, _ = . mY ws _ 125 2 5 ers his Attendance with him that Day, and ſaid they would confider how the Judgment ought to be entered 


upon. Galbers's Caſes, 297. f | . 2 PUB of 
| of Peterbo and Fellow of St. John's, Cambridge,) was a nonjuring Clergyman, and though con- 
ormerly ReQor of Wickering, in the Dioceſe w_ not being eſteemed equal to the Performance. It was ſuppoſed to have been wrote by 


is Mr. Bedford (f. 5M 
3 As ate be thought to have had little or no Hand in aoriting the Boo 


Mr. Harbin; a Nonjurory {a Weſt-Country Gentleman) who had been formerly Chaplain in the old Lord Weymouth's Fa . The Preface to it was ſaid to be wrote by 


taken from thence. Theſe obnoxious Pallages Emily: 
Mr. Bedford, by 42 iſcovering the Author, Sc. was a great Gainer in t 


the Help of the above Perſons, and others of that Party, he got a conſiderable Fortune; 


Years ago. i 


had the Peruſal of Lord ooh _ 3 the 4 row, By of 
itted  Emlyn, when he publiſhed that Wor y the Advice of two great Men in the Law. - 
RE ER Vang nr he End * ſetting up a Boarding- houſe near Weftminfler School, for young Gentlemen, by 


as of the Crown, by the Paſſages they have 


which he left to his Son, Dr. Bedford, a Phyſician in London, who dicd a few 


t Only wants to be known by us to be admired. The more he was known in Scotland, in the Year 1715, the more he was deſpiſed ; being a great Bigot to the Popiſh 


Religion, refuſing to appear at any Place of Proteſtant Worſhip.—A great Coward, 


bellion looked on him, at laſt, in a contemptible Light.—And further he ſays, We 
w_— of France make us happy ! would Popery and Slavery make Engli/h-men happy ! 


flying before the King's Troops, and making no Stand; that even the Chiefs in 85. 
only want the Enjoyment of him to make us happy. What, would a Popiſh Bigot, and 
We are now as happy under our preſent moſt gracious Sovereign King GrogGe:111, 


as our Hearts can defire (and were ſo at that Time); and Gud forbid we ibould ever change our Heppineſs for Miſery and Ruin; which muſt be the Caſe, if ever God, 


for our Sins, ſhould ſcourge us with a Popiſb abjur'd Pretender. 


* 


limited 


it 


( 682), 


tenden elfe & ſuſcipien- lug. e Num & tit lum Regis Anglie { the, Fear of God in his Heart, nor conſidering his due Allegiance, but 
. N in Vita being moved and ſeduced by the Inſtigation of the Devil, as a falſe Lray- 
Ft nop“ Regis Anglie 3 ells/PrinejÞ*/Zallie & polt dict. tor, againſt our fald Letd the now King, his ſupreme, true, lawful, and 
| | & fuſcipiens ſup, ſe ſtilum & tirlum | 

gie per no'en- Jacobi tertii Lnouengdo) only; wants ts be known by . 
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indubitable Lord, altogether withdrawing that Cordial Love and true, 


our ſaid Lord the King, after the 25th Day of March in the Year of 


2 7 N. < - 
. 


in one Paft thereof, in theſe Words following, viz. From the Solemnity 


of England, by the Name of James the Third) Virtues, ſhrws be (mean- 


* . ; if 


St 
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Wks. 
„ 


_ «1 furthery that the fad 


um no King, um ſupteme, true, lawful, 41 Tadub 
that cordial Love, and true and due — Fidelay and 
towards. 
t 20 2 aftet- 
oP March; in the Year of our Lord 36, 


du Eph in, the Ward of Alter 


45 wal ty on W  * 
e Monarchy mfr fr, (v | 
 Fortbefin the Eile Mme of | 
"a g 6 be Pfinee — 27, qt Give the | K 8 
pete to be, and taking upon himſelf the Stile and Title of Kiog 
eos $-ihe Name of Jams the Phird) being chdewed with all Prin 
n, fo that all Rights (meaning all Ri A 
dom) cant, in hm (meaning * — the Liſe- time 
0 be Printe 


Jam ihe Second, — Kin "Se Ba — he ming 
„ 2 Men and after the Deccaſo of — ſaid tate K ing 
und makin 
Name of Fame? the” Phitd), 


aga inſt his due 
ef wir 8061 Lot che — that no is, his e ag! 
ulis agulnſt te Form of the — in that Cake made and pro 


iance, againſt 


ror his due Alleglauce conſideri 


having, 
il, as a falſe 


by the Inſtigution of the 


ſt our ſaid L 


'»withdrawiug 
-Attegiance, hi every Subject of our ſaid Lord che now King, 
Var ſuid Lord the King would bear, and of right ough 
wards td afrer te 12D 

il . the ſtxtje'veh th Day's 
44 0; in dhe Pwriſh and 

traitoreus Libel, r e tu e Ver 
the ſaid % then and there malicioully, a 
ou pred; ard by the laſt aboveſaid Printing, — 
and rrikoreuf dich deelate, maintain and affirmy that the 

Lie- ο Fathes the Second, late King 

de che Prince of Hul, id after the — of the faid late King 5 
ending 10 be, and takt 8 the Stil and Title: of King 0 
12 King A bind; by the wer 

Gon of Great 4 Breton, due iance, againſt 
eb (ad Lord d . King, — ignity, and ade 
Form of the Stadute in ch Caſe made oper provided, 

11 How! thou, Mutrhrtor, art thou Guilty of this Indiftment | 

whereof thou ſtandeſt indifed, or Not kee t r ot orgs 

e Herbignr How wilt thou de wied? 


, in the fifth Year afoteſaid, at Lenden 
14 afoteſaid, ia a certain ther falſe. and 


viſedly, and traitor 
adviſed]y, opened 
n in the 


e By. Gould iy Cont y. | 

©» Of of , God dend thee a Dolivermeod- beben 

05 Fremen of the * y. My Lord, we'humbly prop the Court may be | a 
e ; 


quiet, or it Will pete for us to heut t 
wy Lord Chief Fufdice.” Officer, thike Proclamation for Silence. 
Ce. O-yes, O-ves, O-yes 
charge and command all manner of Perſons to keep Silence, ups Pain | 

"I Impriſonmment. 
_— C. * Genttemen eee King's Coendh you 

__ Both. Pafterwards Sir Thomas Bosc.) VI) it — your 
. * "rg und u Gentlemen of the Jury, I am Counſel. in this Caſe | 
— ing e Priſoner at the Bar ſtands indicted of High- Trea- 
ſon, upon * Sach made in the 6th Year of the late Qu 
Reign, and it is ſor mul ĩciouſly, adviſedly, and directly, by Printing, de- 
_claring, and affirming, thut t Pretender hath a Right and Title to the 
0 C rown of theſt Realms,” ' 

My Lord, the Indictment lets foreh, ev be bein a Subject of our So- 
vereign Bord George, now King of-Griat Britain, ce, and Areland, not 
| having the Fear Goch in his Heart, nor conſidering his due Allegiance, 
but being moved und ſedueed by the Inſtigation of the Devil, as a falſe 
- Frayton, againſt our 'faid Lord the now King, his ſupreme, lawful, and 
indubitable Lord, altogether wichdrawing 6. 'cordial Love, and true 
. and due Obedience, 'Fidelity'and Allegiance, which every Subject of our 
laid Lord the King ſhould, and of right ought 'to bear towards our 
; ſaid Lord the King, after the 23th of March, in the Year-of our Lord 
1706, (to wit, the 10th Day of Oy in che 
- fent ajeſty's Reig n, at Lon in the Pariſh 2 St.  Betolph, 

„at Benuon aſoreſaid, in a cer- 
rainvfalſe and treaſonable Libel, which he then and there maliciouſly, | 
adviſedly, and traitorouſly printed, de, Ex ore tus te judice, Vox Po- 


Putt | Yaz Dei, of and co 


cer 
James the Second, late ce 'of England, &c. ptetending to be the 0 Ver Popaii 
| preſſion declare, maintain, and affirm, that 


of Mule, and. after the on Joker 'the faid late King 2 


-and:takihg upon Nmiſelf the Stile and Fide of King of England by th: the | 
Name of Famer the Third, and. ei bt zht to the Crown | 
of Great Britain, he did 'maliciouf] Y, advifedly, K And traltorouſiy, N 


dy che faid Privting, declare, mai i tuin, und Hen in . Fart thereof in 


theſe Words, Prem the Sotemnity vf the Chevatter's (meaning the Pre. © 


tender's) Birth, te moral Impoffibiliry of putting an Impoſtor upon the 
Nation, (meanin the Kingdom of Great Britain), after the manner pre- 
tended, andi the Diſappointment. in the: Attempt of proving him fo, I. 
(meaning himſelf the faid John Marthe) "think its Demonſtration, if 
Hered tary "Right be any Recommendation, he (meaning the Pretender) 
Hath that "(meaning an, . editary Right to the Crown of this Kingdom), 
to plead in his Favour, ;-and all Arden of limited Monarchy Wut allow, 
that ought to be preferred, if the Perſon having it is endowed with 
other Qualities fit to govern. And the g 
this Prince's (meaning the Pretender's) Virtues, ſhews he (meaning 
Pretender) only wants to be known by us to be admired, and that we 


(meani 


muke us happy. 
My Lord, there is laid to be likewiſe in another Part of this Libel; that 


a he did maliciouſly, adviſedly, and traitoroufly, by the ſaid Printing, declare, 


maintain, and affirm, in theſe Words following, viz. «© I {meaning him- 


tender). 


ſelf the ſaid Fobn Matthews) will conclude with theſe Remarks. Firſt, That 
every Aﬀltrtor of Hereditary Right (meaning Hereditary Right to the Crown 
of this Kingdom) maſt be a Jacobite (meaning à Favaurer of the Pre- 
2dly, That every Whig who makes Var Poputi his Rule of Go- 
vernment, "mult be ſo (meaning a Jacobi) And, 3dly, Every Aﬀertor of 
Mmited Monarchy muſt be fo, (meaning a acobire,] the Chevalier (mean- 
ing the Pretender) being endowed with all princely Virtues; fo that all 
Rights (meaning all Rights to the Crown of this Kingcom) concur in 


z 


pretending _ 
upon himſelf the Stile and Title of King — 228 
200 


Matthews, the Fear of God in bis — not 
— —— moved and ſeduced 


ores che Third, bath a Right to the 
the Peace of 


My Lords the King's Juſtices irily an 


ucen Anne's 


gth Year of his kee. 


| 


t Opinion all Courts have of 
the 


the cople of England) only want the Enjoyment of him to 


| 


| 


vt < 


a, nd ri: | Lord, 


of Bnglaud, dc. pretending 10 
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10 Pretender e ee i bis Ale 
| be Dagger)” Tis Sovereign. Lord the King that now i is, 
— — 2 


end alf againſt the Form ofthe Sratute 
Caſe.made andi p . 0 in thac 


* | Gentlemen, CE ona "Cander bbs forth, That the Defeat 1 
falle Traytor against gur faid Low: the now King. his ſupneme, 
ful, and jndubitable Land, oltogethier withdrawing: that eürdial Love, 

Sud. 


and true and due Obedience, Fidelity and Allegiance, which, every. 
ject of out ſaid Lord: the:ngw: Kin towards Gut faid Lerd the e. 
terwards and after the 25th of N 


aud and of right N to cbeat, 
Vent of our Lord a9 (to l the ſame roth Day of uke, ale 
a 


| fic, ear aforeſaid, at Londa, in the Pariſh and Ward aforeſaid, in an- 


ad | other fabſe arid traitorous Libel, incitled, Ex ore tus te judice, Fax Fu 


Fox Dei, which he the ſaid John Matthews then and there maliciquffy, 
viſedly, and traitorouſty.prifited; and by the laſt aboveſaid Printing, 8. 
cioufly, adviſedlyy and traitorouſiy dic declare, maintain, ard affirm, that 


e Lord, — 4 4 — — nath a Right tu the Crom of Crast Eritain, and this —f 


to bis Allegiance, againſt. the Peace of our.faid 


to be contrary 
now King, his Crown and Dignity, and allo 20 the F orm f the "a 


wes in ther Caſe-made and protid ed. 

To this, Gentlemen, the ies hath'pleaded Nee Oih e wh one 
| Part of the Proſecution ſhall call our Witneſſes to prove aQs, and if 
we do, I don't doubt you will think it your Duty to 2 285 Guilty. 

Mr. Attorney General (Mc. Lechmere, afterwards Lord Lechmere), My 
Lord, 1. — of the Jury, The Indictment which hath been 

is an t againſt Fobn Matthews, the Perſon at rhe 
Bar, for þ Treaſon. This Indictment is founded upan an Act of Per- 
liament- made in the 6th. Year of the late Queen, the Title of it is, * An 
Act for chi Somurit of her Majeſty's Perſon and Government, and of | the 


þ 


— 


FREED wy oa of theſe Realms 
th or have any Right 


. Treaſon. The Charge of this Indictment read to 


| of to deſeribe the Perſon, the Circumſtance by which be is deſeri 


| Conſtruction upon it. 


f | Succeſhon to the Crown of Great Betas in the Proteſtant Line This 

Act recites, there had been à former Act, made in the 4th Year uf che 

Reign of her then preſent Majeſty, in which itis mentioned, 

Union of £ and Scotland, it became necellary to make ivers Altera- 

tions in that Act. The firſt Proviſion made by his Law is in cheſe 

Ze we If any Perſan or Parks ſhall maliciouſly, advifedly; and 
fear or Printing, maintain and affirm,'t 1 * 


} 


the pretended Prince of Wales, who now 
7 of England, by the Name of feats ay Riu 


ame of 7, James the Eight 
or 8 K 


125 of Great Bri 
ing. of 


ar. Title tothe 
A of Parliament made in England, in the firſt Year of the: — 
their late en King William and Queen 7 of ever and 
glorious Mem . « An Actdeclaringthe Rights and Liberties of 
the Subject, and ſettling the Succeſſion of the Crown And ane ether AR 
made in England in ihe 12th Year of the Reign of his faid late Majefty 
Lor, Illilliam the Third, intitled, * An Act for the e of 
he Crown, und better ſecuring the Rights and Liberties of the — — 
— the Acts lately made in England and Scotland mutually for the 
of the two. ms ; or that: the Kings or Queens of this Realm, with 
and by the Authority of Parliament, are not a to make Laus and Sta- 
tutes of ſufficient Force and Validity to limit and bind the Crown; and 
the Deſcent, Limitation, Iuheritance and Government: thereof ;; ey 
ſuch Perſon or Perſons ſhall. be guilty of High-Treaſon, and'bei 


of lawfully conviRted ſhall be adjudged . and ſhall ſuffer — 
Death, and Loſſes and Forfeitures- as in Caſes of High- Treaſunn 
Gentlemen, the Facts that are enumerated in this Clauſe of the Statate I 


have reatl to you; at the Time when this Law e 
Crimes of a very high Nature, yet were Crimes of a lower Degree, an Mil- 
demeanours, &c. But. for the Security of the Perſon of the late 'Queen 
and her Government, and for the beard of the Succefion to the Ct in 
the Proteſtant Line, the Wiſdom of Parliament thougtit it neceſar 2 
detur People from ſuch Crimes, to inflict the Puniſhment. due for- 

u, is one of roſe. 
veral Inſtances made High-Treaſon by this Act. he Subſtanee of the 
Indictment is, that the Þifoner, the 10th of June laſt, did malicioufly, 


ning the Perfon in che Lifetime of King "advifedly, and directly, in a certain Bibel, intitled, He ore tyo-t0-ftadrcr, 


Ve Dei, which he cauſed to eel agg ho did by that: len- 


Ferſon doſeribed by th- 


Act of Parliament to be the; pretended Prince of aut, b Rigi *o 
the Crown of theſe Realms. 

Gentlemen; the Words taken out of the:Lihel: baue read to dd 
8 to you opon theOpening of the Indictment, and I believe na Doubt 
ſtion ariſes. upon the proper Conſtruction of thoſe Words but the 
Prime is Guilty of High- Treaſon.— The Chevalier, the Name — 


of fuch notorious a kind, ſo well known, that it is impoſſible- 2 


not to underſtand them of the Ferſun deſcribed in the Act of — 


The · Law directs, that to involre any Perſon in 1758 3 of HI 2 75 
ſon, that the Writing with which he is charged, aul ir 
clarin qe, Sos affirming: this is what the La be In 
the fir "Sett of Words, it is not z bare · Aſſertĩon only, but the rains — 
ate, chat it is a Demonſtration, that. if Heredit: light be any Recom 
mendation, he hath᷑ that to plead in his favour. This is as ſtrong an In- 
ſtance, and as full and clear affirming : as Words can invent. In. t latter 
Part, > B way of Conclufion © frym the Arguments” of his Books, he 
there affirms, all Rights concur in this Perſon; all Right to the Ctommof 
(theſe Realms: it muſt be fo undefſtood, it is im to put any other 
I conclude from the Premiſſes, that all R Rizhts to 


the Crown of this Kingdom concur in this. Ferſon. The Act of Par- 
liament makes it Treaſon to'affirm, that the Perſon therein deferibed hath 
any Right to the Crown of theſe Realms: in the Beginning he affirms, 
that he hath an Hereditary Right; in the. Concluſion there is 4 * 
Affirmation, that — that, but all other Rights concur in him. 

Gentlemen, It being beyond all doubt, as I a — that the 
ſet forth in the Libel amount to Hi ihe Treafon, according to this AQ 
of Parliament; it is therefore incumbent upon us that proſeeute for the 
to ſhew that he is the Perſon that did print the Libel ſet _ 


» 4 —— ma * 3 "=" l N 
A N 3 xs IA W 9 
Ro NO Gre), EN Re OT LOS of os Te ea ks e 
Wann a EE ST CON 25 R "I 


ö 1 _ 
ory * n 9 
" 4 rn A N 1 * Im" 2 F N * TEST, * 5 eee 
"oY * BY q » 4 . * A . 2 *. oo I 12 * N N 
SS e 
* 10 * * "a 
2 N 3 Es 


reaſon of the 


Lady he Gn that now is, is not the lawful and rightful Queen of theſe 
or that Nitnſelf 
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other who keeps the Printing-houfe. 
ment that was diſperſed rhuck about that Pime. 


of it, Warrant was iſſued for 8 him; accordingly 
taten, ere was found in his Pocket one entirs ELibel, bearing the Title, 


An impordingthe Words ſet forth in the Ihdictment. In his Lodgiog- 


en there wert found two Half Sheets g the Libel: contained one whole 


Sheet and no more. Beſides that in bis Pocket, in bis Lodging- room 


ere Wund two firft Half-ſheets of this Libel ; there were likewiſe another 


entire Libel found is his 07 — and eight or ten Half-ſheets of 
the latter Part of the op 


Kh” were ſuperfluous Parts of the Impreſ- 

- Fon abet believe; 7 Wo a0 Signet art gr 

My Lord, on the View of theſe Libels when they come to be looked 
oon 6 che View of the two Half-ſheets; and on the Proof we ſhall give 
von colicerning them, it will appear that theſe'two Half-ſheets of the firſt 

Pa br die Libel; that they are the very Proof-ſheets from which the Im- 
© lprefſiog-ob this Libel was worked off. There are other Circumſtances ap- 
peafing in the Papers themſelves, that to your Obſervation 1 do not doubt 
il appear ſon but eſpecially when it comes to be explained by Maſters 
if the Art of Printing, who are better able to give an Account of them; 
Ahen it will appear that theſe were the very Proof-ſheets of the Impreſſion 
after it was wrought off. My Lord, there is, in the Language of Printers, 
a ight-and wrong Impoſing; one of theſe Proof- ſſieets appears to e 
Imp ſed, the other is right impoſed; the Impreſſion was varied, as wi 
6 
- :calioned another Impoſition rightly impoſed, and from which the Impreſ- 
- flow'of the Libel was wrought off. | (72 74 h 
15 Gentlemen, on theſe two Half-ſheets there are the uſual Miſtakes and 
Vorrections, ſueh as the inverting Letters, and other ſuch literal Miſtakes 
- uſyat in'this Trade, and in working of printed Papers 
Gentlemen, the Types and Letters of theſe Proof-ſheets will appear t 
voulto be the very Lypes and Letters of this Printing-houſe, to whic 
inn poung Man belonged ; 8nd, Gentlemen, upon thoſe Proof - ſheets, 
there is an Addition and Interlineation of the Word fir, which we ſhall 
prove to be the Hand- writing of the Priſoner himſelf. 0 
' + iGefitlemen, It is obſervable from the ſuperfluous -Half-ſheets, in Point 
i of Evidence, that ariſes from the Facts themſelves as diſcovered in his 
\|Pofleflion { If theſe Papers had come into his Poſſeſſion as Libels diſ- 
perſed, it is reaſonable to imagine they would have been found not im- 


($4 I Les 


pertect Sheets, a Part of this Libel, bur entire and compleat. It is uſual 


and common, where they print off by Reams, there may be a Superfluity 
or bverplus' Sheets: they do not always hit the ſame Number of the ſame 
Impreſfion. It frequently happens there may be a Superfluity of Sheets 
fr Half-ſheets ; theſe, with other Circumftances, as will appear to you, 
do concur; and in themſelves carry a very high Evidence, ſtrong, if not 
violent Preſumption, that he was the Printer of this Libel, or at leaſt pri- 

vy and. concerned, or co- operated in the printing thereof; and that is the 
ſome ; for if many are concerned in printing a treaſonable Libel, they are 
alli guilty of the Tre: ſon. But it will be incumbent on the Priſoner, if he 
can acquit himſelf frem the Weight of this Evidence, which muſt fell 


upon him from theſe Circumſtances of the Papers being found upon him, 


| being found in his Poſſeſfion in the very Printing-houſe; it will be in- 
:ournbent:'on him to acquit himſelf, and to account for theſe Things, to 
ſhew bow he came by them; if by any other Means than as by theſe Cir- 
-: cumſtances, we ſhall endeavour to prove. My Lord, theſe Circumſtances 
- appearing, on the finding the Libel on the Priſoner, on his being appre- 
hendeg. * under Examination whatever his Defence may be now, let 
him make the beſt be can by Law; I am for giving him the full Liberty 
the Law allows but I mention it as a Proof, when under an Examina- 
tion, and diſpoſed to a Behaviour that might have prevented this TI rial, 
'very.far ſrom denying the printing of theſe Papers when they were pro- 
duced; if my Inſtructions are true, what he ſaid amounted to an Acknow- 
ledgment und Confeſſion that he printed them. He endeavoured to excuſe 
it item his Neceſſity ; ſometimes gave Overtures and Reaſons. to believe 
that he would diſcover the Perſon that put the Manuſcript into his Hands, 
and ſet him to Work. But throughout his whole Examination at that 
Time, it will appear on that Occaſion, if my Inſtructions are right, ſo 
far was he from denying bimſelf to be the Printer, that he confeſſed he 
was the Printer of thoſe Papers. . 5 
Gentlemen, I ſhall not reſt it on this, though if made out, I apprehend 
is very full; but we have the very Perſons to produce to you in Evidence 
who were employed by the Priſoner, paid by the Priſoner for the Printing 
of theſe very Libels we ſhall offer to you in Evidence: That about a 
Month or.ſix Weeks before he was diſcovered, I apprehend this might be 
about the latter End of May, he, early in the Morning, about three or four 
O'Clock, (the exact Time 1 will not undertake to prove) called up 
the Perſons I ſhall offer as Witneſſes, told them he had an Impreſſion to 
work off; one of them will prove they ſaw him compoſe the Preſs from 
the Manuſcript; they remember the Circumſtance of his making the 
wrong Impoſition ot the firſt Part of this Impreſſion, and the having 
wrong impoſed it (as the Phraſe is): He went out, and, on his Return, be 
ſwore he had wrong imopſed it, and he muſt impoſe it a ſecond time; and 
_ accordingly he made the ſecond Impoſition, which is the Paper we have 
to produce; he directed them to work it off while the Priſoner ſtood by, 
and did the Office which Boys do, for Diſpatch and Secrecy ; he took the 
Papers from the Preſs; there were about a Thouſand wrought off com- 
pleat of the firſt and ſecond Part of the Libel ; and. he paid them for it, 
and took the Impreſſion into his own Poſſeſſion; he paid them fourtcen 
Shillings, Part to the Witneſs, and the other Part to the Apprentice. 
Gentlemen, if we prove this, there can no Doubt remain with you, but 
that it will prove him fully, and to your entire Satisfaction, that he is 
the Printer of theſe Papers; that he hath done it maliciouſly. The Act of 
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to you by the wrong Impoſition of the firſt Half-ſheet, which oc- 
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ii this Tndictment; that he did it with Malice, malicioufly, is one of the | Parliament hath made that's Cireumſtance; but no other Proof is requi- 
ſite by Law to be made, than by that which ariſes from the Nature. of the 


Lidel itſelf. :A traitorous Libel, calculated to raiſe Sedition and Rebellion, 
Imports Malice: A Libel pretending to condemn the Title of the Crown 


in | | ce or K artr jot: material; he is in his Majeſty, and aſſerting it to be in the Pretender, carries Malice of 
x #haditant there, and belongs e his 
* e 


the higheſt Nature: and if we ſhew he had the Direction of the Preſs, he 
compoſed it, afrerwards/corrected it, it cannot remain a Doubt with you 
as to the other Circumſtance, but that it was done adviſedlixyx. 
Geatlemen, I have ſtated to you the Circumſtance of the Evidence, and 
L have done it without any Aggravation'; I do not hink it wants it; if 
the Evidence comes out as I have laid it before you, it will curry its own 
Force, and you will give it its due Weight. I am ſorty for any one that 
falls under ſuch an Accuſation, but more eſpecially for one ſo. young; but, 
Gentlemen, Compaſſion is neither your Buſineſs or mine; chat belongs 
to another Plece, as the Caſe ſhall appear, I will call our Witneſſes, and 
prove what I have opened to you; and if I do, you will do your Country 
| Juſtice, as well as Juſtice to the King, to find him guiltxy. 
Serſeant - Cheſhire, May it pleaſe your Lordſhip, and you Gentlemen 
that are ſworn, I am Counſel of the ſame Side with the King. Ar. 


q 


| Attorney General hath opened the Charge ſo very fully, that it Will be un- 


neceſlury for me to ſpend Time in adding to it. But, Gentlemen, fince 
this is a Proſecution on an Act of Parliament, and for aught | know-this 
the firſt Inſtance. of a Trial of one diſcovered and brought before you in 
Judgment upon this Act, it may be neceſfary;for me to add a ſew Words in 
relation to it. And, Gentlemen, à Man cannot but be ſenſibly coneern- 
ed in his Mind, that, after fourteen Vears that this Ack hath: been in 
Force, the; firſt Inſtance ſhould l of this Perſnn's Age; 1 
hope, notwithſtanding, when you hear the Evidence laid before you; you 
will be ſenſible that the real Author is a Perſon of greater Maturity 4nd 
Proſicieney; and this poor Youth worked: up to be an obſtinate Inſtéu- 
ment in the Hands of ſome greater Perſon; and God forbid that ſuch 
People, by their Artfulneſs and Canning, ſhould get off, by making uſd of 
ſuch as are more apt to move Compaſſion .. n 


s 


Gentlemen, you will-confider, as you have this young Man in Judge- 
ment, ſo you have the Rights of the King of England, under whom we 
live; and that you will do fair and right between the King and his Sub- 
n 3 oro SEE Boalaugt wide Tadradve 
Gentlemen, this muſt be an Offence. againſt an Act of Parliament, 
made in the fourth Year of the late Quern, and in the fixth Year, where- 
by it was declared, that if any Perſon or Perſons ſhall, maliciouſly, ad- 
viſedly, and directly, by Writing or Printing, maintain and affirm; that 
our Sovereign Lady the Queen that now is, is not the lawful and rightful 
Queen of theſe Realms, or that the pretended Prince of Mules, who ſtiled 
himſelf King of Great Britain, or King of England, by the Name of James 
the Third, or King of Scotland, by the Name of James the Eighth, hath 
any Right or Title to the Crown of theſe Realms, or that any oth+r Per- 
ſon or | 46k have or hath any Right or Title to the fame, otherwilec 
than according to an Act of Parliament, made in the firſt Year of the 
Reign of their late Majeſties King William and Queen Maury, of ever 
bleſſed and glorious Memory, intituled, An Act declaring the ights and 
Liberties of the Subject, and ſettling the Succeſſion of the Crown ; and 
one other Act, made in the twelfth Year of the Reign of his ſaid late 
Majeſty King William the Third, intituled, An Act, for the further Li- 
mitation of the Crown, and better ſecuring the Rights and Liberties of 
the Subject; and the Acts lately made in England and Scotland mutually 
for the Union of the two Kingdoms; or that che Kings or Queens of this 
Realm, with and by the Authority of Parliament, are not able to make 
Laws and Statutes of ſufficient. Force and Validity to limit and bind the 
Crown, and the Deſcent, Limitation, Inheritance, and Government 
thereof: Every ſuch Perſon or Perfans ſhall be guilty of High-Treaſon 
and being thereof lawfully convicted, ſhall be adjudged I raitors, and 
ſhall ſuffer Pains of Death, and all Loſſes and "Hr 4 as in Caſes of 
High- Treaſon. Aud the Offence here. is the declaring, maintaining, and 
affirming, that -the Pretender hath any Right or Title to the Crown of 
England; That, Gentlemen, give me Leave to ſay, is the Treaſon in this 
AQ of Parliament; but, Gentlemen, as it ſtood on,the Old Acts of Par- 
liament, that That made the Treaſon aſt be proved by open Deeds, 'as 
we uſually expreſs it by.Qvert. 443 — This Treaſon is to be determined 
two Ways, that is, by Printing or Writing; it is Treaſon for any Perſon 
or Perſons to declare, maintain, and affirm, that the Pretender hath any 
Right or Title to the Crown of theſe Realms; that Declaration muſt be 


made good by Printing or Writing; the Caſe before you is Printing; that 
Printing mult have theſe Qualifications: It muſt be maliciouſly, it muſt 


be adviſed}y,. and the Declaration muſt, be direly, 
Gentlemen, It is an Offence, made, up of theſe Gradations: He muſt do 
it malicjoully ;. he muſt do ic adviſediy; he mult do it directly; and that 
which is to be done. ſo, is the maintaining and «ffirming that the Pretender 
hath a Right to the Crown. of this Kingdom: If this be thus proved by 
Printing, then, Gentlemen, this is the Offence which is made High- 
Treaſon by this Act of Parliament. Gentlemen, it is neceſſary a little to 
open to you who is meant by the Chevalier, becauſe you find by the Li- 
bel, he is called the Chevalier. Gentlemen, as it is known to you all, as 
here in England, he is. called the Pretender to the Crown, very properly 
in many Adds of Parliament; ſo, on the Death of the late Kin Fumes 
he aſſumed the Title of James the Third King of England, and Fames the 
Eighth of Scotland. That being reſented, juſtly reſented by the Crown of 
England, to thoſe Princes and States that ſeemed to fayour it, they with- 
drew that Title, and he aſſumed the Name of the Chevalier de &i. Georos 
I believe it is as well known that the Pretender was meant by the — 
of Chevalier, as any Prince whatſoever is known by his Title, As to the 
Perſon, we thiak it is very plain, the Perſon named the Chevalier in the 
Libe), to be the very ſame erſon that pretende d to be the Prince of Hates 
in the Life-time of King James the Second; and, after his Deceaſe, that 
aſſumed to himſelf the Title of James the Third King of England ad the 
Eighth of Scotland. As this is the Perſon, ſo you will find a dire main- 
taining and afheming; that he hath a Right to the Crown of theſe Realms ; 


That will appear by the Libel. I would obſerve by the way, that thi 

of libelling, it well became the Legiſlature to oY againſt : ano gh 
fly,artful way of Peng. 190 Minds of People, and in ſuch a Manner 28 is 
not eaſily diſcoyezable, Here it is neceſſary firſt, to ſet out the Virtues of 
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all Rights Rs in him, and. is a;Perſon wee A thoſe, princely: a N it 
not a 1% oth, it not move Compaſſon, that. this Per. on, is kept 
out of hig Rig 7 It is A natural Inference, Then. who is the Perſon he,is 
ſpeaking ry hemerſon 1 bete ind so vety ſolemn, that it Nw nor 
poſſible to pr Mb An, e heſe are the Words of 
beſgfe:Y ola x 1 e arhich comes more to the pale 
7 particularly 75 r b ereditary Right, be pi 
Recomm 15 be hath _u to p *s in. his.Favour,;, this is in the 
firſt; Part el, An öde later b ae Makes three Remags; i 
theſe three e he —.— up all the R 90 any. Prince, 77 1 
ſays, Hereditar bt, i the Voice or ice o op 
chat is — — a limited SEEN the third ;, he ſays he bath, alf 
theſe Rights concur in hit he . endowed with, all princely Virus 
therefore all theſe Rights concur LT bim. Gentlemen, it been 
rightly, epened:;by.. — eral, that. th e Offence is to declare, 
that he hath any Ri hr ; but. he hath 2 all, Rights whatſoever: 
concur in him; he Rath an Hereditary. Right, he hath a, Ri ht by the 
Choice of the People, he hath. a Right, as it is a limited lonarchy. 
This, Gentlemen, is the Declaration; and we [je upon the 7 
it, vu Will be ſatisfied, and 1 dare ep has 1 the Judges will;d 
you, 4 this is. a direct declaring that Right co 50 une 
theſe, Realms. b. 11 1G, „oda Gal 
Gentlemen, it mul be proved it was dons. pris Fanny F * 5 3 
if we make out what, Ar, Attorneys (General hath opened, that it was 
done witk this Deliberation, 2 * he paid for it, that he directed it, that 
he was the Perſon who compoſed it, firſt took off the Sheets from the 
Praſsi which e ually done by a. Boy, and they call that Boy the Devil; 
it is the Devil“ as you will hear by the Witneſles, , ut that was | 
done by him for Hom Expedition and Secrecy.too, Gentlemen, there 
was, as it willap ear by the Witneſſes, a Thouſand. of each Part printed 
offt; lite is to be they were diſperſed, and God knows, what Miſ- 
chief they may —— done; a few were found upon him, it lies upon 
him to account how he came by them; we will call our Witneſſes, c. 
Mr. Lutwych. Call Jahn Hutchins and; Themas Roberts, the e 
that ſeized bite Haiger ene oy if; or ME e 
on HuTcnins and THOMAS be ke. 0 1 
Keti lle Lord, we pray in behalf of the dienen at the 
Wake — 25 b _— of 4 of one another. 
41 8 I hbiab was ordered accordingly. | 
Prijun ner. My Lord, I deſire that. the Witneſſes may be kept out of the 
Heard, of one another. 
Lord Chief Juſtice King. Ik there are 4 more of the Wirneles in 


Court, they muſt ſtay out till they are calle 
Joux HuTcnins. 


oC 


Mr. Attorney General. Shew him the, Libel. Look + upon the reſt of the | 


Half-ſheets, Mr. Hutchins, you have the Lihel in your Hands??? 
Hutchins, Yes. | < 
Att. Gen. Have you looked upon them all!? 

| Hutchins. Les, Sir, upon moſt of them. B 

Att. Gen. Are not any of them marked that you know of? 
Hutchins. ME Ra rt 
Att. Gen. How many are they that are. marked by you ? 

Hutchins... 175 ey are all marked by me. 

Ait. Gen. Hold them in your Hand, look upon thoſe Libels, you ſay 
they are marked by you; do you know any thing of thoſe Libels, and 
where you had them ? 

Hutchins. Some I found in Mr. Matthews 8 Pocket ; the reſt I found 
in his Room... 

Ait. Gen. Let us know the Time when, 

Hutchins, The 7th of ant laſt. 

Ait. Gen. Where, Sir 

Hutebins. In his Pocket, and i in his Room, 

Att. Gen, Where 

Hutchins. At the Printing- houſe of his Mother in Litile Britain. 

Ait. Gen. At his Wan 8 Füssen WOE was found in * 


Pocket? 
Hutchins. This, Vie 
Att. Gen. Is that an entire Libel that 1 was und, in his Pocket? 
utchins, Theſe two make an entire Libel. 


Ait. Gen, T hoſe were found in his Pocket demHutchins. Yea, Sir. 
Att. Gen. Where were the reſt found ?—ZHutchins. In his Room. 
Act. Cen. Why call you it his Room? 
Hutchins, In his Room where he lay, in his Red-chamber. 
Ait. Gen. IT hey were found in his Bed- chamber? 
[ Now point to us thoſe that were found in his Bed. chumber. ] 
Hutchins. The two Half-theets ; two Proof-half- ſheets. 
Att. Gen. There is another. 
Hutchins. Yes, Sir, that is one that was found in his Pocket. 
Att. Gen. Sir, can you be poſitive thoſe are the very Papers you found 
in his Pocket, and in his Room ? 
Hutchins. I am very poſitive. 
Att. Gen, I think you ſay you marked A En Yes. 
Ait. Gen. Did you look on thoſe Marks? Hutchins. Ves, Sir. 


— 4 1 


Att. Gen. Now look upon the reſt of the Papers you have in your | 


Hands, and let us know what they are. 

Hutchins, Theſe were taken out of his Room. | 

Att. Gen, Look upon thoſe, that Bundle you have in your Hand. 

Hutchins. Theſe are more that were taken out of his Room. 

Att. Gen. Theſe are the imperfect ſuperfluous Sheets; don't put them 
together, keep them diſtinct. 

| Hutchins, Sir, I ſhall, 

Att, Gen. You were ſaying, they were found in his Room ? 

Hutchins. Yes, Sir, in his Room. 

Att. Gen. 
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' Hutchins, Theſe are the very Gra.” * Ivpia\ un 
Mr. Ketelbey. From the Day that you bat ho, baue they 
* 3 or do you only depend on the remembering of the 
Hutchins. * on the remembering of the Mark. ein 
Mr. oaks, © hey have not been in your Suden ever fine LW) 
Hutchins, No, Sir. 49 
.. Ketelbey. When did you mark thoſe. you found in the Room? af 
the ſame time. you ſeized them? * Ad 13 
Hlutcbhins. I mark d them after, I went out of the Roomy be 4 þ 
livere them. 9 137 971 111 
Mr. Ketelbey. Were they in your Cuſtody conſtant! — 
your firſt ſeizing them, Arte mark d — Had: Naeh an Oppor. 
* e Lege aig bv Na 
ut es, the were. except. 
ths a > e 2 er 
Mr. Ketelbey., And can you take upon you | to tay, the other | 
never altered them ? A 2565 
bs . am ſure he never altered idem; for he, was never out of my 
Sight. DEVEL) 
Priſoner. — to aſk Mr. Hutchins, whether he took; them out of 
my Pocket or in oom, or no. I am ſure Mr, er took Hemel 
riſoner behaved in a Poſſun,) "1 FRO N 
Lord Chief Fuftice.. You ſhall have a fair Trial according to the 
of 1 a 827 you expect a fair M it — Fe Po 8 
ou behave yourſelf as you ought. Who out of his 
g A Mr. HR _ 
L. C. 7. Where was you ?—— Hutchins. Standing, at the Door. 75 
Att. Gen. Did you ſee them taken out of his Pocket ?! — Hutchins, Ves. 
Ait. Gen. Had you them in your Hand . Hutchins, Yes, Sin. 
Att. Gen. Did you keep them in your Hand ?—— Hutchins. Ves. 
Mr. Hungerford. How far was you from Mr. Ne n, Aar. topke 


1 ond 


them out of his Pocket ? ho AD Ras a 
Hutchins, I was at the Door. 2 0 
Mr. gg oy Could you read them at that Diſtance ?,, . 
Hutchins. 5 1x mY 


Priſoner. You took them on the Ground ? | | 
Hutchins. He took them out of your Pocket.—He wy your ar Coar dawn, 


180 bade 


Mr. Hungerford, What Poſture was the 3 in, beg vou and 


Mr. Roberts came into the Room? 


Hutchins. He was in Bed when Roberts came in, and * getting out of 


Mr. * Had you any Candle? . | 
Hutchins. It was Day-light, between Eight and Nine o Clock in La 


Morning. 


Priſoner. My Lord, I deſire to know f How way "tf were found in 


my Pocket? 


Hutchins. Two or three. 

Priſoner. I deſire to know if all theſe Papers 1 were taken in this e Room 7 

Hutchins. Some, two or three were found in a 3 in another Nair 
but he ſaid it was his Room and his Box. 

Priſoner. Which of thoſe Papers were taken i in another Room? 
Hutchins. I can't tell. 

Mr. Ketelbey. Were all thoſe Papers taken in the Room wary be oe 

Hutchins. Moſt of them where he lay. 5 

Mr. Ketelbey. Where were the reſt taken ? 

Hutchins, In the Box in another Room. 

Att. Gen. Whoſe Room was that ? | 

Hutchins. He ſaid it —_— ed to him. 

Papers ſhewn bim. N | 

Mr. Ketelbey. Where 15 * Papers produced ? 

Hutchins. Moſt of them in his Room. | 

Att. Gen. Look upon them again, can't you tell which were Ay in 


| his Pocket, which in the Room where he lodged, and which i 10 the Room 


adjoining? Have you not marked them? ? nd 
Hutchins. I can't tell which were taken in the other Room, | 
Ait. Gen. Shew him the two Proof-ſheets. k upon them, and re- 


1 * 


Was there ny Converſation between ou and the Priſoner | colle& and tell us, if you can with Certainty, whether theſe were found 
in his Pocket, in his Lodging-roum, or where elſe? _ 


Hutchins, Yes, Sir—— Theſe were both taken in his Room. 
Altorney 
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; ofa "22k " 5 e 
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2 chamber. TI . 8 Tos 18. 
bs 1 es Län Door to that other Rove where 


* hos 7 and a diſtin r WK. 55 5 
27% re "Dia that Door open 2 del mit eas his 
Hutchins. No—lt opened in his Bed-chamber „ you, go. \through his 
n to it. | 
u there when 


l LE "Hutchins. 8 | 
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1. Bets Bed? | 
er fard. Was there no other Opening to the Room where 
a 2 — e e No, Sir. 
e . Vouſay ie was found in his Pocket 10 his oY 
* Chis bes- Pocket? | 
. In this his Coat-Pocket, My Tord. ann 
Won 17 er; ord Were there ene. — the ſame Mark to the Papers 


SY wa)! 


nd a 1 


Pocket, and the other Papers 
ELM here were the two firſt Letters of my Name to thoſe that 
wert not + and my whole Name to the perfect ones. 


Mr." rd Is there not ſome of the apers of the meg Mark ? 

Hutchins. y Name i is at length, not to all. 

75 Hunger fa = Fs an ? oo Hutchins. Ves, Sir. a 

1 Then if 1 take him right, there was the me Mark 
Papers taken out of his Pocket, and that were took out of 


his Room, 
Lord * Juice. Dy which Mark do you diſtinguiſh between the 


P 

2 Sbme I mark'd with the ſame Mark. 
Derg Chief Fuſlice, How do you diſtinguiſh ? 
this: {7 Beciuſe I mark'd thoſe found in his Pocket, c taken in his 
Pocket" ; thoſe taken in the Room, taken in the Room. 

Central. Read the Words vou have written. 

Taken in Mr. Matthews's Room the 7th July. 
en. W hoſe Writing is that ? — Hutchins. My own. 
Were thoſe taken out of his Pocket, or in his Room ? 
5 his Room. 

"Mt Gen; Do you diſtinguiſh between the Room he lay: in, nad" the 
other Room ? Hutchins. No, I can't. 
Look upon thoſe mark'd, * taken out of his Pocket.” 

Taken out of his Pocket ? BO RT 
Read. . | 
© This taken out of his Pocket by me and Roberts? 

Whoſe Hand-writing is that ? 
My own Name is my own Hand-writing, but the reſt not. 

you poſitive that Paper was taken out of his Pocket ? 

Fe I am poſitive. 
Keep that diſtin. 


"= 
Ie. 


Hutchins, 


tee. Gen. 
. Ketelbey, You ſay the Name at length is ; your Hand-writing, but 


thi rotds not ? Hutchins, No, Sir. 
Mr. Let. Who wrote them ? 
Hutchins, The other Meſſenger. 
t. Let. How long after ? 
Hutchins, Two or three Hours. 
Priſoner. My Lord, I deſire to know how fat he carried them, before 


they were mark d. 
| Hutchins, I carried them to the Cock- Pt. 


Mr, Ket. Did the other Meſſenger carry none ? 


Hur hin Ves, he carried ſome. 04.24 | 
| Lord Chief Fuſtice. Were they taken out of the Room, before they 


wete mark'd?—Hutchins. Yes, my Lord. 
is 31: 29%. 7 THOMAS RoBerTs, 


Lale, Prat Mr. Roberts, Was you preſent with Hutchins when 


any Papers were ſeized ? 

Roberts. 1 went into the Room before Hutchins was there. 
his Sword. 

"Lord Chief Tuffice. Was his Sword in his Room ? 

Rob. Yes, my Lord. Then I ſecured his Coat, and ſecured his 
Papers.— Then came in Mr. Hutchins ; ſo with that Mr. Hutchins turns 
round and goes into another Room, and brings two or three Papers, ſeve- 
ral Papers he found, ſome in one Place and ſome in another.—Now as he 


I ſecured 


found them, he aſked Mr. Matthews, Are theſe your Papers, do you own 


them? Yes, ſays he, I do. 

Aitornq General. Did you put a Mark on the Papers ? 

Rob. Yes. , 

Att. Gen. What is the Mark ? 

Rob. The 7th July 1719, taken out of Mr. Matithewss Pocket.“ 

Att. Gen. Have you put your Name to it! 

Rob. Ves, this is my Name. 

Att. Gen. When did you put your Mark? 

Rob. The 7th July. 

Att. Gen. What Time of the Day ? 

Rob. About Twelve o'Clock. 

Au. Gen. How long after they were ſeized ? 
Rob. About two Hours. 

Att. Gen. Where had the Papers been? 

Reb, This Paper in Hutchins's Hand, and the reſt in mine. 

Att. Gen, Was Hutchins ever out of your Company from the time of 
taking them till you mark'd ? 5 

Rob. He was ſo far out of my Company, he was in one Coach, and 
I was in another; we had three or four Priſoners; one Coach could not 
carry us all. | 
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Att. Gen. Shew him the reſt " the Pa bew. Whoſe Mak is that gow 


| Rob © 4th Fully daken gut of Mt. ee s yay > ROM | 
| Att; Gm. Is that your Hand · writing ! 109 10 - Kt 
Rob. This is my Hand- writing. | | | 
Art. Gm. Where did you put ann e 


ob. In Downing-Street. | ro! Val 


Att. Gen, When? — Reb. About two Hours after we bad feet wen, 
Att. Gen. In whoſe Cuſtody: had. they! ae NR 
Rob. In Mr. Hutchins's. a af $ UN 
Att. Ge. Are'youpolitive that wagitaken out of his Pocket 7 
; Rob. Ves, 8 ir, Lam. ; * 
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; Att. Gen, Look u 95 ſee het is ritten upon Ut. ie 21099192 
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* Taken in Mr. Matthews's Room the 7th Juh,! 7. R. i * 


Rob. Fea, I do. 4691 TRE „ion 
Ait. Eu. Do you remember In rh TART oY „ elne 
Rob. 1 can't remember in what Room; becauſe ee pe ſeveral ee 


Rob. Moſt of them in one Room, (ome under the 
chamber whete he „ 4 
Att. Gen. Was there Reber in any 


Att. Gen. In how many Rooms did you find theſe Pa 1 $0 1607, 00% 
aft: 


me i the Bel 


21191209 I's; 
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pers were taken in the Bed- chamber. 
Att. Gen. Are 


Rob. That l am poſitive of. 1% No 5 alterna min 


4 (The other Papers Stun him. La * 
Reb. c Taken the 7th Fuß i in 5 neu, 595 Room, 7 K. and Fe 
Hutchins.” 4991 5915 131 
Att. Gen. Where did you put the Mark, Fen when ods % 07 mid 
Rab. In Downing-Street, at the fame time. e . 
Att. Gen. Can you be poſitive they were Wang in his Reon o I6t 
Rob. Yes, I can. b 


Mr. Ketelbey. When you lay his Room, do you mean bis bed-ebenbef? 
Rob. His Bed- chamber. n 
Mr. Bootle. Look upon the reſt. Read the Marks writ upon mw, 
Rob. Only John Hutchins, and Thomas Roberts, 


Rob. Yes, Sir. 


Mr. Bootle. Look upon that laſt, look upon the Matt, | Roberts ure 


en it) where was that taken? 

Rob. All were taken in his Room. | 

Mr. Bootle. Was that in his Bed-chamber, or the other Room? 

Rob. In his Bed-chamber. 

Mr. Bootle, What did he ſay when you had ſeized his Papers? 

Reb. When Mr. Hutchins had ſeized them, ſays he, Mr. Matthews, 
are theſe your Papers? Yes, ſays he, I own them to be my Papers. 

Mr. Bootle, I aſk you whether the Proof-ſheet was not found in his 


Bed-chamber ? — Rob. Yes, it was. 


Att. Gen, You have told us what he ſaid the time the Papers were found, 
was there any other Converfation: between you and him Did you hear 


him ſay any thing while he was in your wen Hl going to Newgate ? 


Rob. hen we brought him to Newgate ? 

Lord Chief Fuſtice. "How long was it after ? 1 

Rob. The gth of September, my Lord. —— When we came into his 
Room, he aſked, Where are you going with me ? Are you going to carry me 
to Newgate ? Yes, ſays I.---Is there a Bill found againſt me ? I told him 
Yes, of High-Treaſon. I know, ſays he, I deſerve to be hanged, and 
that he had nothing in the World to do but to let his Money fly, to get 
a good Jury. 

Att. Gen. Did he ſay any thing more? 

Rob. Nothing more as I know of. 

Mr. Bootle. Did he not ſpeak of any Perſon chat ſet him to Work 2 

Rob. Nothing, as I remember, 

Mr. Ketelbey. Mr. Roberti As to thoſe Papers you have produced, 
where were they writ upon ns 


Lord Cbief Justice. That Queſtion hath been aſked, and anſwered 


ſeveral times. 


Mr. Ketelbey. Were they all in your Cuſtody from the time you ſeized 
them till they were mark'd Rob. I gave them to Mr. Hu'chins again. 
Mr. Ketelb-y. The other Man in the other Coach ?—Reb, Yes, Sir, 


WILLIAM "Han ER ſworn, 


Attorney General. William Harper, Do you know Mrs. Mattheids's 
Printing-Houſe ? — Harper. Yes, Sir. 

Att. Gen, Have you ever work'd there, how, and in what fie ? 

Harper. As an Apprentice, | 

Att. Gen. Are you now an Apprentice ? 

Harper. Yes, I was a Turn-over, I have been there two Years 11 a ar 

Att. Cen. Do you remember about the latter end of May, or the Begin- 
ning of June, when you was called up by the Priſoner to work off : an Im- 
preflion ? — Harper. Yes, I remember it very well. | 

Att. Gen. Pray give an Account what he ſaid, and when it was. 

Harper. It was in the Morning about four o Clock. 45 

Att. Gen. In what Month was this? 

Harper. The laſt was done on Saturday Morning the 6th Day of Tine. 

Att. Gen. Tell us what he ſaid when he called you up? 

Harper. He aſked me to get up, and told me if I did not get ſy it 
would be too late to get it done. 

Att. Gen. Do you know what he meant? 

Harper. I heard him ſay, he had a Jobb to do. 

Ait. Gen. How long before? | 

Harper. 1 believe about a Day before, I can't remember how Tong, 
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Att. Gen. Do you del che Pros? fl nag 8 1% * 


y © #6 Yes, 1 do remember it, N Nen 7 4 os 1 
ede, was that com re it in i your 8 
by the Priſoner 1 the Manuſcript? ? 


* * * 2 


fon arp. T remember wn n Fart of i fit, ow rot a; 6 . 


not in the Room. 
1 5 — Ae lu pon fir him compoſe Part "From, the” Midu- 
t 12 arp. Tes. l 
Art. Gen. Who had the Manu ipt ? 
Harp. I laid it before Him om the — we el 15 
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F fo dn e F 
Y "fit. aſk-you 8 t er 
Hp. 18 n. e | nA, 
bis "at: 5555 r om Ir 7 


Hp. Beciufe it was dene after the — 8 . and no- 
chin was done in the Houle at that Time of ſuch a Volume. 
wy Gen. Look upon the Faper. 4 15 chat fetten "oy impoſed * 
Hut. This is wrong impoſed. 
WING Gn. Do you remember en "of chis being wrong ipod ? 
15 Frer he came up and faid, I have wrong pate the 
Page, Tea muſt alter it. 
Att. Gen, And was. e after the Proof: ſheets) of 0 one. of them was 
N Wir S OD Wh | 
., Harp. | * one was Urdu ht off. 6 3 hat 
. 675. hert afterwards did he e. ſecond r 5 
Harp. Yes, Sir, he did. x. 
©" fer. Gen. Look upon that which is right impoſed, which is in bar 
"Hand. Was that the Paper impoſed afterwards right? 
arp. I can't ſay, this is the very next Paper that was pulled of, 
40 vert ' believe this Paper was pulled off at the ſame time. 
Art. Is that right impoſed, or wrong impoſed, the ſecond Paper ? 
Harp. This i is right. impo 
Ait. Gen. Do you remember after he ſaid he had wrong impoſed one, that 
| ther was another right impoſed afterwards? 
. Harp. I can't remember the Words. 4 
Att. Gen. I don't aſk the WWe——D6 you | remember another that 
was right impoſed ? | | 
' Harp. I know there was. 
At. Gan. By whom 1 By him. ; 
Ait. Gen. Look upon thoſe: two Papers in your Hand (other Papers 
4 i bim), whether are they Proof-ſheets ? 
Ves, they are in the way of Printing what we call Proof-ſheets. 
a en. Why, what are the Marks? 
Hap. You ſee wrong Letters, and here that mark'd out, and that mark d 
4 in the Margin. 
Att. Gin. Are thoſe the uſual Corrections ? 
Harp. As far as IJ have ſeen. . 
Hit. Gen. Look upon one of thoſe Papers, and ſee if you can lad the 
Interlineation of any Word? 
Mr. Bootle, In written Hand- -Iook upon it. Do you ſee it what 
Word is it?--- Harp. The Word fr. 
Mr. Boetle. Do you know whoſe Hand that is? 
Harp. Truly I can't ſwear, to the Hand. 
Mr, Beetle. Have you ſeen the Priſoner write ? 
Harp. Some ſmall Matter, but not much. 
Mr. Bootle. Can you tell, or do you believe 1 it to be his Hand-writing? 
Harp. I can't ſwear it. 
Mr. Beotle. Is it like his Hand-writi to Harp. It is ſomething like it. 
Mr. Bootle. J aſk you now as to icing ypes and Letters, do you know 


the Types and Letters belong to your Miſtreſs's Printing-bouſe ? 


Harp. Nobody can tell chat. 

Mr. Luwych, Lou ſay, you ſaw him mls. What Letters did he 
compoſe with ?--- Harp. Mrs. Matthews's. 

r. Bootle. Thoſe Letters he compoſed with at that Time, what Re- 
ſemblance do they bear, compared with thoſe Letters in. your Hand ? 

Harp, I can't tell. | 
Tine: Bootle. Don't you remember the Letters he compoſed with at that 

ime ? 

_ Harp. Yes, Sir, the ſame Letter as this. 

Att. Gen. I aſk you as to that, whether the Letters — were — 
with, when the Preſs was ſet, was the ſame Letter with that en in 
your Hand ?-s- Harp. Yes, Sir. 

Att. Gen. When he called you up, and ſet you to Work, whether did he 
aſſiſt you himſelf, or did any Body elſe? 

Harp. He took them off of the Preſs. 

Att. Gen. How.many were preſent ?---Harp. I don't remember any but us. 

Att. Gen. Name who.---Harp. We Perſons that were up. 

Att. Gen. Who were thoſe? . 

Harp. Mr. Jahn Matthews, Mr. Vezey and * 

Att. Gen. How many were printed off ?- Harp. Nigh a Thouſand, 

Att. Gen. Of the whole? 

Harp. A Thouſand of each of the two Half-ſheets. 


- Att. Cen. After you had wrought off ſo many, about what Time had 


you finiſhed : Harp. I can't tell exactly. 

Att. Gen. You need not be exact. 

Harp. Between eight and nine a'Clock, as I take it. 

Att. Gen. What became of them?--- Har per. He ſent them away, but 
whither | can't tell. 
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ie Wftefwards ?--- Ba 
Mr. Reeves. At the ime rg the compotioges 
| Imp "was workin 1 id you read any Part 


Mr. Hungerford. In whoſe Name is this Houſe carried on ?- 
"1 _— Aer the Name of Mrs: Mary Matthews. 
22 What is the Prifoner at the Bar, Maſter 7 SY 
Y * 1 5 2 12 _ Hong. ay Maſter, 
r. Hungerford. Yo you [aw t riting before compo 
it; pray, — r, = you 2 Hand-writing t was? , they 
arp. O, it, 
Mr. Hungerf. Do you taker to be thePrifopter $ Ar Nee 
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Mr. Ktelbey. Have you not in your Trade o one LR e 
the N 2 Ves, ers 
Mr. Xetelbey. Who were they ? 5 7 


Hurp. One Mr. Vuch, another Mr. Viggent. 
Mr, Kete/bey. Who were the Compoſers ? 
Harp. There were ſeveral in the uſe,” | Y 

| — gn or Who 5 1 | de] 
arp, There was Mr. /iggens : Stole and feveal 
"| ar. ken What is their Work ? : ; 
Harp. They compoſed and made ready for the Preſs. 
Mr. Rule That Room that is adjoining to the Prins kes. 

who lay in that Room 7 Harper. I lay in it. 0 
Mr. Ketelbey, How many Doors are there to the Room Ha Butore 
Ketelbey. Doth it go through out of his Room ?--- Har,” Yep. 
Ait. Gen, The Room that adjoins to the Room * 8 

had 128 any Papers there? „„ 

Harp. I had one that was found in my Pocket, - e c 
Att. Gen. Was that all? Harp. Ves. EST 2... 
Att. Gen, Was there any the Priſoner had there? r 
Harp. I can't be poſitive. | + aff N 
Art. Gen, Had you any more than that one in your Pocket 0 
ed to you ?---Hary. No, Sir. FA R 8 
LAWAINVCE Vaan, ſworn, - 5 7 * 
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ing- houſe ?---Vezey, Yes, 228 

Ait. Gen. Where is it? 

Vezey. In Little Britain, in Pelican an. 955 | 

Att. Gen. Ds ou remember whether, about June aft you was ſene for, 
or called u ty the Priſoner ta come to work ? " 2 R & 

Vexey. 3 not called for to come ta work be Bk W ve/day the 
third Day of 75 laſt, I went to work, as uſual, in the Morning, n 
four and five Clock. When I.came into the Court, the Apprentice lies 
backward, I called out, William The Apprentice opened his Window up 
T wo-pair-of-Stairs; ſays he, Old Gentleman, the Door is open. I went up 
into the Preſs-room. M. John 3 came up ; ſays he, Qld Gontle- 
man, I have a!Jobb for "2 to do. Says I, Is the wm in baſte?. Tes, it 
muſt be done ſoon. Then came up — liam Harper 4 L aſked him what it 
was. Says he, I don't know, he-hath got a Jobb to do. About Nine of Clock 
I went to Market, when my Companion went to Breakfaſt ; in the mean 
time, there was a Form compoſed in Quarto, called Ver Populi Las Dei, 
I can't ſay who compoſed it; then John Matthetot was gone out af the 
Room. When I came back from Market, and my Companion had break- 
faſted, I went to work again, as uſual ; and Mr. Jahn Aatthenvs came up, 
and ſaid, Damn it, I have tranſpoſed the Pages; I ſaw no Proo ; 
but he takes out the Form, and lays it on the Preſs, and puts it into 
Att. Gen. What do you call that, Lopeling it right?" 1 
Vezey. Yes, Impoſing it right.. - E x 
Att. Gen. Did vou fee what it was? | 
Vezey. Yes, it was the Quarto, Fox Populi, I menace cr it very 0 1 
laid it on, and he pulled it away himſelf. _ _ N 
Att. Gen. This was before the Impreſſion was wrought off? 1. 
Verey. Yes, Sir, after it was right impoſed, he pulled off a Proof, and 
took it all away together. 
— Gen. — did he pull away, a Proof that was o right impoſed * 
2 J. Was that of the Libel? l 
Vezey. Yes, my Lord, he had got it off the Preſs, and corroſted.it 
Att. Gen. What, the Form: of the Quarto, of Ver Populi ? ? 
Vezey. Yes. So having made it ready a Morning or two afterwards, 
Harper and I went to wok, and worked off the es, and the Pri- 
ſoner took it on 1 
Att. Gen. Do you remember how many were wrought off? << 
Vezey. A Thouſand, a Ream. 
Att. Gen. A Thouſand of what ? ; 1 
Vezey. A Thouſand of the firſt Half-ſheet, and of the ſecond. 
Att. Gen. Did he give you any Money for this ? 
Vezey. After the Jobb was done, I had fourteen Shillings for Wi than 
Harper's Share and mine. 
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"Pezey, Yes, they Are marked 4s Proghallgers, 
4 Gen. Upon the Marks ad View of the Paper, Jo you believe them, 
Proof- ſheets? — . Yes, I &. * I FORT + 


Gay: Do you remember the Letter? 
J fuch'a Sort of a Letter, to the belt of my Knowledge; 
Thelieve we had no other thing done in the Houle of the fame kind before, 


o NR 
I © Gen. on thoſe two Papers; is any thing wrong impoſed? 
FVezey. Yes, my Lord, this is wrong impoſed... _ Ky | 
- tt. on Do you 7 the Hand- writing of the Priſoner ! —Pezey. No. 
we, POLL. 
. Gen 


_ 


But you fee him correct it? each. Yes. __ 
„ Do you remember, or can you by inſpecting theſe Papers, 
recolle& any of the Corrections he made ?—/2zey. No, I can't. 
_ Hit. Gen, Did you look on the Paper that time it was worked off? 
vOPrz55t Yes, 1 tid, becauſe the Title ſtood next to me; I took notice of 
Fox Phu, that is all; I never read the Paper. . 


© , 
4 


Att. Gen, Do you believe thoſe to be Proof-ſheets of that Libel ? I 


Us. Yes, my Lord, I believe them to be two Pioof- ſheets. 
. 12. Gin. Do you believe That a Paper wrought from the Impreffion ? 


Vezey. Yes, my Lord, I believe That to be one of them. 
NO" Gen. Shew him another. —Pezey. Yes, I believe them to be ſome 
of the ſame Papers, to the beſt of my Knowledge, ; 
Mx. Ketelbey. You ſay you believe theſe Papers ſhewn you, to be the 
Tagen wrought off from that Impreſſion ?—Yezey. Yes, Sir. 
Mrs Kelley. Have you any Reaſon for your Belief, only as you ſee the 
Title ?—Fezey. Yes, I have Reaſon to believe it, Shang Eel Quarto or 
_— was done of the ſame Form. | 9 be 
r. Ker 


pray look, upon them two, and 


| 


elbey. Upon your Oath, was that the Title Ver Populi Vox Dei? 


Fez. That was the only Time I ſeeit, it was Latin, I did not underſtand it. 
Mr. Ketelb:y. Did you look upon the whole Title- page? 
Vexey. 1 remember nothing but Yox Populi Vox Dei. | 
Mr. Retelbey. Was there any more belide ? e <s 
Vea. Yes, there was the Head in Latin, and the Flower over it. 
: 1 Gen. Do you believe that very Paper to be one wrought off at that 
r 7 3 


ezey. Yes, I do; and here is the Latin, I only read Vox Populi Vox Dei. 
Mr. Rezves: 1 think you ſay there is a Flower, look upon that Flower, 
and fee whether it be a Flower of the ſame kind? 
Nr I believe it was like this Flower. 1 
Mr. Ketelbey. Now you have the Paper in your Hand, pray read the 
other Line next to you if you can. Veæcy. From the Solemnity of the 
Mr. K:telbey. The Line above it. | 2 2 
Vezey. Ex ore tus te judice. | | 
Mr, Hungerford. Do you remember any Part of the Title of the Book 
bat d Populi Vox Dei ?—Peney. No, my Lord. , 
MI. Krtelbry. Had you any Diſcourſe with Mr. George Matthews about 
this Matter, your giving Evidence on this Occaſion ? 
Ny. No, m fora; never ſee Mr. George Matthews ſince the Priſon- 
er hath been in Cuſtody; I was brought up lately from St. Aibans. 
Mr. Hungerford. Are you in Cuſtody now ? 
Vexcy. Yes, my Lord. 
Jon, DarBy and JAuks RokERTSs, ſworn, 

Art. Gen. My Lord, theſe are Maſter-Printers; and we call theſe Gentle- 
inen in Confirmation of the Evidence which hath been given; they will 
 eount for the Proof-ſheets, that unleſs it be upon Proof-ſheets no ſuch 
Marks appear. | 
16 We VP 1 oo Joun Daxsy. 
zu mn [The Sheets fhewn bim.] 

r. Gem. Sir, you are a Printer, and muck verſed in Printing, do you 
koh white theſe are? Mr. Darby. What they are, as how! 
120; Gen. Ui the way of Printing, are they Proof-ſheets? 
Dariy. This may be taken either as a Proof-ſheet, or a reviſed Sheet; 
- wProct-ſheet'is that which is firſt pulled after the Form is compoſed, and 
. Whieh is read by a CorreRor ; and what Faults are made by the Compoſer 
ate marked on the Side, and this appears to be of that Nature. 
Mit. Gen. What is a reviſed Sheet ? 
' Darby. A reviſed Sheet is after a Proof is corrected, another Sheet is 
ulled and compared with that we call the Proof, to ſee whether the 
—ͤ—n ; if not, they are marked a ſecond Time. 

Att. Gen. But it is either a Proof-ſheet or reviſed Sheet? 

Darby. Ves, it certainly is one or t'other. 

Att. Gen. Your Reaſon ? 

Darby. Becauſe there are ſeveral Marks on the Side, 

Att. Gen. Is that according to the Cuſtom ?— Darby, Ves. 

Att. Gen. Look upon them, are they both right impoſed ; how are they 

in that reſpect? Look upon the firſt, are they both the ſame ? 

Darby. No, Sir, I think not; this former doth not ſeem to be rightly 
impoſed; for here the firſt Page is out of its proper Place, that is for certain. 

Lord * Juſtice. That is what you called wrong impoſed ? 

Derby. Wrong impoſed, my Lord. 

Art. Gen. Look on the other. 

Darty. Vhis ſeems to be right impoſcd, 

Hit. Gen. Are they impoſed alike f Darby. Certainly not. 
An. Gen, | aſk you as to both theſe, I don't confine the 
one only, whether they are Proof or reviſed Sheets ? 

Darby. I take them to be one or t'other, by their not appearing to me 
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Sheets, of one more than the ot 
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de be bath. Proof, haste z by, the ade being wholly, impoſed, wrongy\and, 
the other afterwards tranſpoſed and made right. 4 


Impreſſion is more. than half a een may be a Superfluity of 
„ Ig £00ly A, to At 
erby. It is very common, K a Book conſiſts of ſeyeral Sheets, it ls al- 
1225 impoſſible the Number ſhould. be exactly even, ſometimes it may 
appen. $0, ow py 
r. Reeves. Look on the Corrections made on thoſę Prost. ſhects j give 
an Account if they are made in the uſual Manner. 
Darby, 80 far as I have obſerved, the Corrections are th Aame, they 
are * the common way of correct ing 4h ant ö 
At. Gen: Sir, you are aſked whether the Corrections are in the uſual 
Manner of correcting Proof-ſheets Þ . td eggs, 
Darly. They are, they are not all, a Colon is marked in dne, and not 
in another, but a Comma; that is not material, and where it is al in cad 


of in, that is a plain Miſtake, but they are generally marked in both as. 
they ought to be, „ 
JamsEes Romer Ts, ſworn. (3 
Att. Cen. Mr, Roberts, are you a Maſter-Priater ? . 


Mr. Roberts. Yes, Sir. 5 1 E 1. $1655 
Att. Gen, Look upon theſe and tell us, in your Judgment, in the way 
of Printing, what theſe are; Proof-ſheets or reviſed Sheets!!! 
Roberts, They may be either Proof-ſheets or reviſed Sheets; they are 
Sheets corrected after the Form is compoſed, but whether, firſt or ſeco 
one or t'other, I can't ſay, becauſe the Faults are marked in the ide; 
and that is always done, it is the uſual . 4 nana ho ge wa mm 
Att. Gen. Look upon the Impoſing of thoſe two Papers.” . 
Roberts. This is wrong impoſed, this Side-page ought to be here. 
Att. Gen, Look upon the other. Roberts. This is right impoſed. 
Att. Gen. You ſpeak as to both of them, by the Manner of their Por- 
rection, both of them to be Proof. ſheets or reviſed Sheets??? 
Roberts. Moſt certainly they are one or tothe. ah 
Att. Gen. I think now, my Lord, we are intitled to read the Libel; 
put in That that was found in his Pocket, if you pleaſe. 
Mr, Hungerford. My Lord, the Act of SIRE is, If a mall de- 
clare, affirm and maintain, by Writing or Printing, &c, that is the Of- 
fence pretended to be made out by this Indictment. Naw I moſt humbly 
ſubmit to your Lordſhip, whether any Part of this Evidence comes up ge 


make out this Fact? TR Eb 
whether the Libel is to be dead , Haye 


TL. C. J. The Queſtion now is, 
you any Objection to it? _ 3 n 
Mr. Hungerford. Surely, my Lord; unleſs it be a Proof by wa) of Evie 
dence, that makes out this Offence charged in the Indidement ind roper, 
Mr. Kutelbey, They may perhaps give Evidence, what they call à co- 
operating Evidence. ye CE e 1,18 
L. C. J. Read that found in his Pocket. 
Cle. Ex ire tus te judico. Vox Populi Vox Dei. To all true Lovers of 
Liberty, Vex Populi Vox Dei. From the Solemnity of the Chevalier's Birth, 
the moral Impoſlibility of putting an Impoſtor on the Nation after the 
Manner pretended, and the Diſappointment in the Attempt of proving 
him fo, I think it is Demonſtration, if Hereditary Right be any Recom- 
mendation, he hath that to plead in his Favour ; and all Aﬀertors of limit- 
ed Monarchy muſt allow. that ought to be preferred, if the Perſon having 
it is endowed with other Qualities fit to govern; and the.great Opinion 
all Courts have of this unfortunate Prince's Virtues, ſhews he only wants 
to be known by us, to be admired ; and we only want the Enjoyment of 
him, to make us happy. I will conclude with theſe Remarks: firſt, That 
every Aſſertor of Hereditary Right muſt be a Jacobite ; ſecondly, That 
every Whig who makes Vox Populi his Rule of Government, mult be ſo; 
and, thirdly, Every Aſſertor of limited Monarchy muſt be fo : the Cheva- 
_— being endowed with all princely Virtues, ſo that all Rights concur 
in him. : | . | 
Mr. Hungerfird. Read on. | 8 
Clerk, I hope ſome Patriot will rouſe up the People to ſhake off this 
arbitrary Government, and animate them with the Saying of the noble 
Roman, who defended the Capitol, | ; 
| Livy : quouſque tandem, &c. 3 Tp 
How long will you be ignorant of your Strength ? Count your heyy 
ſure you _ to fight with more Reſolution for Liberty than your Op- 
preſſors do for Dominion. 8 5 


FR 
% FO 


; 8 Count your Numbers e. 
Att. Gen. My Lord, I did not oppoſe the Gentlemen reading this 
Part of the Libel, but fince they have made it a Part of the Evidence, it 


is my Duty to obſerve what the Spirit of this Patriot was; it is a direct 


Alarm to the People to rouſe up, and throw off this arbitrary Govern- 
ment; the Malice plainly appears in this latter Part of the Libel; I hope 
ſome Patriot will rouſe 7 the People to ſhake off this arbitrary Government, and 
animate them with the Saying of the noble Roman, who defended the Capital, 
How long will you be ignorant of your Strength? Count your Numbers: ſure you 
ought to fight with more Reſolution for Liberty than your Oppreſſrs d. for Do- 
minion—— Count your Numbers, — A more dangerous Attempt to alarm 
and rouſe up the People againſt the Government," can't well be. 
Mr. Hungerford, Mr. Aitorney is going on with a Clauſe that is not in 
the Indictment; he is well acquainted with the Nature of Proceedings, 
and that it is not regular. r- e e 
Ait. Gen. I don't mention them as Words ſet forth in the Indictment; 
but ſure I may make uſe of another Part of the Libel to explain this. 
Mr. Reeves. We humbly apprehend, it is neceſſary for us to produce 


not only theſe Papers taken in his Pocket, but theſe Proof - ſheets taken at 
the ſame time. J 45 55 105 > 

Att. Gen. The other is the eight or ten ſuperfluous Sheets, Part of 
the Libel as proved by the firſt Witneſs; there are eight or ten Half. 


the Number of Jacobites were at that time but ſmall ; but now, we have 30 oon tows A KING on the Throne, (one of the moft 
that ever adorned one) whoſe chiefeſt Happineſs is to reign in the Hearts of his Eeople, there is ſcarce ſuch a thing as a Jacobite 


5 R meets 


. 


©) b 1 
Att. Gen. In the Courſe of Printing, whether is it not uſual, where the | 
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n Gen. Sir, pray look u pon thoſe Papers, —Haye you looked upyh 
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xamined touching theſe Papers f If you waz, what paſſed? * 
Du e He wivetubined Vefore Ms. Buckley and me, at the Seer tary's 
anne . e 5 wk N * an 
t. Gen, „„ e 5 3-9. 
Dan Touching theſe Papers.“ | | 
ther he owned them ? le dit own them ;"the Examination was taken 
in Writing, and ſigned by us both. I defire it may be read, + 
Ati. Gen, Were the Papers there, fad he them before him at the Time 
of-thatioranp other Hinte oe Tone LE 
Dela. They were before him on the Table at that Time, ag be; ge 
it. Gen. 
Des. He owned; them to be taken ffom him 
At Cen. Did he fuy wy thing relating to theſe Papers, how he came 
by them; whether did he deny before You that they were printed by him? 
. «Dela; I can't juſtiy remember; T geſtte the Examination may be read. 
I remember in genetal he was very thy of owning any Thing; this aper 
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N l 
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contains what he ſaid, Wea yas 5 
Att. Gen. That Paper ean't be made uſe of. eee ee ee 

Serj. Chybirr; Did you enquire concerning the Author of theſe Papers ? 
Dela. L Sate remember 1 ,ũ/i11 . 
Att. Gen. Was you preſent at any Examination at any other Place? 
Dalla. He appeared afterwards before my Lords Juſtices, and was exa- 
mingd. He was told, that he was charged, with two other Perſons 
then named, (I don't remember their Names) with printing ſuch à Paper; 
he anſwered, $9 it ſerms, He was aſked, how came you to buſy your- 
felf concerning it!? My Lords, ſays be, it was ther uu; ; his Brother did 
nat zide him hit HH. He was aſked about the Author. That 


he refuſad to tell. Some Time after that he writ a Letter, to me, deſir- 


ing io be brought before the Lords Juſtices Gunz intimating ſome Diſ- 
eoveries j then he told them a Story that a Gentleman from the Secfe- 
tary's Office had told him, if he could procure himſelf to be brought be- 


fore the Lords Juſtices, the Secretaries would be kind to him. _—By the 


whole of his Diſcourſe, it was taken for granted he printed it, but he 
would not diſcover the Author. | 8 
Serj. Cheſhire. Repeat then his Words before my Lords Juſtices. 
Dela. He ſaid that his Brother had promiſed to make him an Allowance, 
and did not; Neceſſity, Want of Money, made him do this. 

Serj. Cheſhire. I think you ſay he was charged with printing the Libel? 
The Anſwer he give was, So it ſeems. Upon this there was a farther 

ueſtion, How came you to do a Thing of this Nature? He did not di- 
rectly ſay, I did not do it, but he excuſed himſelf upon not having receiv- 
ed Money from his Friends, intimating that it was Neceſſity put him 
upon it. 15 | 

"aft Gen. Is that the Letter you received from him? 
Dela. Yes, I will tell you how I came to know I received it from 
him, He did not diſown it. Pons” 1 
Att. Gen. Was it read to him as his Letter? Dela. Yes, 
Att. Gen. Did he deny it. Dela. No. 5 
Ait. Gen. Did you enter into any Expoſtulation about it? | 

Dela. I told him, when you writ this Letter you was of another Mind, 
Truly, he ſaid, he did not know the Author, and he could not diſcover 
him. "pi | 
Mr. Beotle. Did he deſcribe any Perſon that came to him ? | 

Dela. He ſaid, a Perſon in a Tye-wig came to him, he apprehended 
him to come from the Secretary's Gee. ee es 1 

Ait. Gen. A Letter directed to an Under-Sectetary of State relating to 
Mr. Matthews, deſiring to be brought up before the Lords Juſtices ; when 
there, he is aſked about the Letter; he ſays he did write it, hoping he 
ſhould find Favour from the Secretaries. | Pe e 

Lord Chief Fuftice. Pray give an Account when the Letter was read to 
him, what Anſwer he made, Did he acknowledge That to be his Letter? 

Dela. I can't directly ſay he did; but I told him, When you writ that 
Letter, you ſeemed to be of another Mind. He was aſked what was the 
Occaſion of his telling us of making Diſcoveries ; this is trifling with us; 
when you writ that Letter, you ſeemed of another Minde. 

Lord Chief Fuſtice. What did he ſay to that ? "Beg 

Dela. He ſaid, I can't diſcover the Author. 3 

Mr. Hunger ford. Now, in Jour Lordſhips Judgment, whether any 
thing mentioned proves that Letter to be his ? ——Pray, Sir, repeat 
what you ſaid, | nnn | 

Dela. When he was brought before the Lords Juſtices, on my receiv- 
ing that Letter, when he was brought in, he was told, he had written a 
Letter to me. | | 

Mr. Hungerford. What did he ſay to that? 

Dela. He tcld them a-Perſon whom he apprehended came from the Se- 
cretary's Office, a Gentleman in a Tye-wig, had been with him, and 
told him, if he could procure himſelf to be brought to the Lords Juſtices, 
on his Submiſſion the Secretaries would be kind to him. 

Att. Gen. My Lord, here is a Letter ſent in the Name of this Man, de- 
firing to be brought up, and he is brought up; the Letter is read to him, 
he is aſked the Occaſion of his ſending it, and he gives an Anſwer; tells 
You, that which he ſays was the Occaſion, a Gentleman, that he appre- 
hended came from the Secretary's Office, and told him, if he could pro- 


. 


cure himſel: to be brought up to the Lords Juſtices, the Secretaries would | 


be Kind to him. Theſe are his Words; is it neceſſary a Man in direct 


ad he the Sight and Peruſal of them at that Time? 4 I; 
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the Jury, 1 am of Counſel in this Caſe with the 
tice ; Ithank them "xa that Obſervation. ; that is an Age which is;ulyally 


'exempt from Malice and Deſign, and without proving both being in che 


Priſoner at the Bar, he muſt be acquitted of the O 
ment. Malice and Defi n are commonly the Temper of advanced Years, 
and not of Apprentice > 0-4 The Accuſation agaiaft- the Priſoger is 
founded on an Act of Parliament, made in the 4th Pear of the late Queen, 
and re-enacted on the Union in the 6th Year of her Reign; the & 

made High-Treafon by that AR of Parliament, fo far as I remember; (. 
it being dark T cannot read) is, that if any. Perſon or Perſons ſhall malici- 
; ouſly, n and directly, by Writing or Printing, maintain and af. 

overeign Lady the Queen that now is, is not the 1 

and rightful Queen of theſe Realms, or that the pretended Prince of Malis, 
who now tiles himſelf King of Great Britein, hath any Right or Litle 0 


5 


the Crown of theſe Realms ; or that any other Perſon or Perſons. Rath or 
have any Right or Title to the ſame, otherwiſe than according to an, Act 


of Parliament of the firſt of King Villum and Queen Mary, and an Act 
of the twelfth of King Willam, every ſuch Polen or Perus. dy be 


4 


5.1.2 6 0 ; c 14 ca \+ 0 45 bs 1 545 5 7 : load b 
is is the Crime the AR of Parliament makes to be High- Treaſon; 


ut» 


for ſuch a Caſe as the Priſoner's is ſuppoſed to be. 
The Words of the Act which deleribe the Offence are I juſt n 
repeated them; and the next Paragraph in the Act gives DircRion or 
proclaiming the next in Succeſſion of the Houſe of Hanover, immediately 
e Queen's Death; and it makes it High- Treaſon in, the Privy 
Councillors and others who ſhould neglect their Bucs in that Matter; and 
we all know that the Matter under the Conſideration of the Parliament 
at that Time was, that fince upon the Queen's Death, the next Succeflor 
was like to be beyond Sea, to ſecure that the Proteſtant Succeſſion ſhould 
take 28 (as now, God be praiſed, to all our Comforts, it hath V for 
this Reaſon it is, that upon the Queen's Deeath a Regency is appointed, 
the proclaiming the Proteſtant Succeſſion, ſecured. by a Law which makes 
it Treaſon in all Perſons of all Degrees who neglect doing it; for thi 
Reaſon likewiſe, I humbly preſume it is, that denying the File of any 
the Succeſlors in the Proteſtant Line, is not made Treaſon as denying the 
Queen's is; for can any Man think why: otherwiſe denying his. preſent 
ajeſty's Title to the Crown when he. is in Poſſeſſon, ſhould. be a le 
Offence than denying the Queen's, when ſhe was alive 7 The only, Reaſon 
which occurs to me for this Difference is (I ſpeak it with all Submiſſion), 


| that the Parliament did look upon it, that when the Proteſtant Succeſhon 


had taken place, that Act had attained its End, and was in effect to de- 
termine rates as to the Nature of the Thing, he who oppugns his 
preſent moſt gracious Majeſty's Title, is as great a Criminal as.he.who 
ſhould oppugn the Queen's, or the Title of former Kings or Queens of 
this Realm, and yet ſuch oppugning or denying the King's Title to the 
Crown is not (as I think it at leaſt) made Treaſon by this Act. But ſup+ 
poſing (though not admitting) that the Act of Parliament was intended 
to operate upon ſuch a Caſe as the Priſoner's is ſuppoſed to be, yet the 
Witneſſes do not prove that the Priſoner did maliciouſly, adviſcdly,.and 
directly, by Writing or 5 — affirm or maintain, that our Sovereign 
Lady the Queen is not the lawful and rightful Queen of theſe Realms, or 
that the pretended Prince of Wales hath any Right or Title to the Crown 
of theſe Realms. And yet further, if it ſhould be ſuppoſed: that, the 
Priſoner did affirm and maintain the Words in the Indictment, yet 
with humble Submiſſion the Words don't amount to an Affirmation 
that the Pretender hath any Right or Title to the Crown of this Realm, 
which is the Offence he is charged with. The Criminal deſcribed by 
this Act muſt maliciouſly, adviſedly, and directly, maintain and afficm; 
what he doth muſt be malicious: ſurely his Youth, and the Inoſſenſwe- 
neſs of his Carriage, and Courſe of his Life hitherto, will make the Impu- 
tation of Malice groundleſs; beſides, there is no Malice proved. The 
Word adviſedly, which muſt likewiſe be an Ingredient in this Offence, is 
mentioned in Oppoſition to a raſh and inconſiderate Act; and in this 
Caſe the Proof is ſo far from charging the Priſoner with having done 
it adviſedly, that he doth not appear ſo much as to have read it. And 
it is not pretended that he was the Author, Contriver, or Publiſher of it. 


| The Word direcih, is likewiſe inſerted in the Act, in Oppoſition to 
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"-lanyendoes or forced Coßſtructions At to the Eidence, the two fitſt 
n munifeltly'contradiftone andther. Each of them Wo. 
ten för the Hongur of picking the Boy's Pocket. Hutchins [wears 
"ke cook the Papers ove of che Prifoner's Pocket; and” Rob that he 
"took them vuut of his Pocket, and Hutchins only perped in at the Door. 


Eyidente ems” 


ſheets, or that the Sheets he di 
We are, my Lord, in the Caſe of a new Law, upon which none hath 


notappear he put them there; aud ſince every probable thing is to 
be prefümec in fayvoür of a Man's Life, the Meſſenger may be à8 well 
perde ec ee pot them there as the Priſoner. And it müſt be remarked 
upon 
ing 


. to the Papers found in the Room next ts the Bed- chamber, it 


one of theſe two Witneſſes (the Meſſen | 
-betwixr'the/Prifoner und him in the Coach, as he brought him to Newgate, 
relating to the Priſoner's getting to be acquitted, by Bribing the Jury; 
it is fo n that 1 can hardly think any one can believe it; that 


X her to be calculated to inflamie the” preſent Jury than 
0 relate a Frith" dut the preſent Juty are too wiſe to be impoſed upon, 

4411y"in"the Cafe of a Man's Life; upon the whole, theſe two Wit- 
gefſtes have contradicted each other upon theit Oaths, and little or no 


Credit is to be given to them. eee ee 
be next Wſtneſſes are Harper the Apprentice, and Pezey the Journey- 


man, and by che Notes 1 have taken of their Evidence, it doth not 
amount to make out a criminal Charge upon the Ptiſoner. The Priſoner 
Abt thereby made the Author, Conttiver, Printer, or Publiſher, of this 
-PVibe?. One of the Witneſſes indeed ſays, that he was called up to aſſiſt 


whe Piifoner'ts do a Jobb, and that the Priſoner did overlook ſome of the 


Proof theets 3" but it doth not - {ns that he over-looked all the Proof- 
Ice d look over, were thoſe ſuppoſed. to be 


18 


been yet tried, I think none accuſed, till the unfortunate young Man at 
the Bar; and we hope we are intituled to a favourable Conſtruction 
bf any inadvertent Thing the Priſoner may have done; ſutely to co-ope- 
Fate in ſome little Part of Printing a Side or Part of this Libel, cannot 
de Treaſon. Printing itſelf is but a Mechanical Art, and one may print 
a whole Volume, and not know one Jot of the Contents, Drift, or Ten- 
27 the Book z and in the preſent Caſe, the Priſoner is. nat; the 
Maſter Printer; hie is but an Apprentice, and the Trade is carried on by 
His Mother, and elder Brother, And I hope it will always, in an Eugliſb 
Jad ieature, be deemed a ſevere Conſtruction of , a Law, that a Man 
ſhould be Judged guilty of a capital Offence, for a Fact in committing 
of Which he did not know. that he ſinned or offended. againſt his own 
Life. As to what the Gentlemen, Mr. Delafay and Mr. Buckley, ſay, 
"they ſuy nothing which can affect the Priſoner ; they could not prove 
the Letter for Which they were called, tho“ Mr. Attorney ſeemed to 
yl them hard upon that Head ; what Mr. Delafay ſays makes for the 
Prifbner. He fays, the Priſoner told him, that what he had done was 


done out of Want and Neceſſity; how then can it be ſaid to be done | 


maliciouſly, adviſedly, and directly? without which it cannot be the 
Offence contended for. And now, my Lord, having remarked upon the 
Evidence, all that my Memory or Notes could enable me, I humbly crave 
leave to inſiſt, that the Words laid in the Indictment do not amount to 
any affirming, or maintaining, that the Pretender nath any Right or 
'Title'to the Crown of this Realm. I neither have, nor ever had, this 
filly as well as wicked Libel ; and I have therefore taken the Words as 
they are laid in the Inditment, omitting the Innuendoes only, and I 
have compared them with the Book, when read by the King's Counſel, 
in the Courſe of their Evidence; and they are theſe : From the Solemnity 
f the Chevalier's Birth, the moral Impoſſibility of putting an Impo/tor on the 
Nation, after the manner pretended, and the Di 
proving him fo ; I'think it is Demonſtration, if Hereditary Right be any Re- 
conimendation, he hath that to plead in his favour. Is there in that Para- 
graph any affirming, and maintaining, that the Pretender hath a Right 
to the Crown of theſe Realms ? The Words are, if Hereditary Right be 
Recommendation, he hath that to plead in his favour ; the Sentence 
begins with an if, and is no Affirmation at all, and but a looſe way of 
talking, as we call it, with ifs and and; it can never amount to an Affir- 
mation that the Pretender hath a Right to the Crown of theſe Realms. — 
The Libel goes on and ſays, that all Aſertors of limited Monarchy muſt 
allow that tught t6 be preferred, if the Perſon having it is endewed with, other 
Quulities fit to govern ; and the great Opinion all Courts have of this unfor- 
tunate Prince's Virtues, ſpetus he only wants to be known by us to be admired, 
and that we only want the Enjoyment of him to make us happy. Surcly, my 
Lord, this Part of the Libel, tho aſſiſted with ſeveral unnatural Innuen- 
does, neither afficms, nor maintains any thing at all. 
The other Words are theſe : / will conclude with theſe Remarks. Firſt, 
That «every Aſertor of Hereditary Right muſt be a Facobite. Secondly, Every 
Whig, who mates Vox Populi bis Rule of Goverrment, muſt be ſo. Thirdly, 
Every Aſſertor of limited Manarchy muſi be ſa.——The Chevalier being en- 
dewed \with all Princely Virtues, ſo that all Rights concur in him. This, my 
Lord, 1 think is the only Paragraph in which the Word Right is mention- 
ed; and yet, with humble Submiſſion, it doth not amount to an affirming, 
that the Pretender hath a Right to the Crown of this Realm. The 
Author ſeems to pleaſe himſelf with mixing of Companies, he puts Whig 
and Jacobite together, and ſo let them continue; for my Part, I believe 
there will be no High-T reaſon in that; ſurely the Words that all Prince- 
ly Virtues concur in him, gives no Colour for the Inference: he may 
paint or deſcribe him with the Perfections of an Angel, if he pleaſes ; 
but if he doth not affirm, and maintain, that he hath a Right to the 
Crown of this Realm, it is not Treaſon. I fay, affirm and maintain, 


for the Words are in the Con ungtive, ſo that a bare Aſſertion, or Affir- 


mation, that the Pretender hath a Right, is not ſufficient, unleſs he 
ſupport ſuch Aﬀertion by Reaſon or Argument; and for my Part, I 
think there is not one Word of Argument in the whole Book. 

Your Lordſhip obſerves how many Innuendoes this Indictment is ſup- 
ported with, and how foreign and unnatural ſome of them are, even the 
chief of them; Chevalier, | Ba the Perſon lately called the Prince 


$ fworn to be taken out of his Pocket, are not taken 
the "Priſoner's Perſon, but ſaid to be found in bis Coat Pocket 
n ene Room and it is nd neceſſary Inference that the Prifoner 
put chem there, ſome other Perſon may have done that. As to what 
rs) ſwears, about a Nifedurſe 


ſhould be made guilt 


ane pu in the Attempt of 
e 
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not to be thlkratell becauſe ofthe Hacertainty, there being more, Kniglits 
than one, and more 7550 . N J INS in all Ki: doms 
and Countties, It is Na the Judges in Gr: #h's Caſe, third Me- 
dern, fol. 29 Pat 2h Indiftment is the Declaration of the King againſt 
the Life of A SU yet and. ought therefore to ſet forth. a, ſufficicat Cer- 
tainty of the F acts, which ſhall not be ſupplie by Arguments or any 
Intendment whatſoever. This, my Lord, was the Opinion of the Judges; 
and I will be bold to ſay, let any one read over this Indidtment without 
the Innuendoes, and they can make nothing of it as to the preſent. Accu- 
ſation. Upon the Revolution, the higheſt Court of Jultice in tho 
Kingdom, the Houſe of Peers did Int. this Practice of Innuendoes, 


10 


which were but too familiar 1255 preceding Reigns. It is in the Caſe 


of Sir Samuel Barnaruiſlon, Which eing quoted in Dr, Sacheverell's Trial, 


Mr. Attorney can be no Stranger to it. Sir Samuel was accuſed for 4 


Paragraph of a Letter that was intercepted at the Poſt-houle ; the, Offence 
was deſcribed or aſcertained by five or fix Innuendoes in the Information, 


upon which Sir Samuel was convicted and fined.;. and the Record bei 
removed by Writ of Error before the Houſe of Lords, the Lords revdiſet 
the Judgment; and the Reaſon aſſigned, for the Reverſal is, that Innu- 
endoes, or ſuppoſed and forced Conſtructions, ought not to be allowed, 
but that al! Accuſations ought to be plans. 

I muft therefore humb 1 ſubmit it to your, Lordſhip, whether this Li- 
berty of ſupporting Accuſations, by Innuendoes, ought. to receive any 
Countenance from a Court of Juſtice, or from a —— of ſubſtantial 
FreehoJders of the City of Linden; ſure it, is hard that any Subject 

8 of a capital Offence by a laboured or forced Con- 
ſtruction of doubtfu Words; we therefore, upon the whole, chumbly 
* that the Priſoner will be acquitted. RKIAD? 


r. Ketelbey. May it pleaſe your Lordſhip, and, ou Geatlemen oftthe 


Jury, I am likewiſe aſſigned Counſel for the Priſoner at the Banz and 
indeed, my Lord, I muſt own, that from the time I firſt a Faueed 


ment, I have been ſomewhat at a loſs to know upon what Statute it was 
grounded; what Act of Parliament had made the Facts therein charged 
to be High Treaſon, But,hnce Ar. Attorney, hath been plraſed to in- 
ſiſt upon the Sixth of the Queen, Chapter the 7th, as the Foundation of 


this Indictment, I ſhall beg leave to conſider that Statute, and ſubmit it 


to your Lordſhip's Determination, ſuppoſing this Fact as laid an the 


Indictment to be true, whether it amounts to High-Treaton within that 


See ne, BE . 43 rs ef 
My Lord, I would obſerye, that this Statute is introductive of anew 
Law, penal in the higheſt degree, making that High- Treaſon which was 
never High- Treaſon before, but was an Offence ot a lower Species; and 
the Priſoner is the firſt Inſtance, the firſt Precedent againſt whom this A& 
has been endeavoured to be put in execution. | lod: 


That Clauſe of the Act which makes it High-Treaſon to deny the 


: 


Power and Authority of the Parliament to limit the Succeſſion of the 


Crown, does not, as I take it, at all relate to the preſent Queſtion ;- 
therefore, I ſhall only trouble your Lordſhip wn —4 ee 
8 the other three Caſes which the Statute, has made High- Treaſon. 
o each of theſe the Act hath annexed, that it muſt be by Writing or 
Printin directly; I beg leave to lay what Weight I can upon this 
Word direcilyh: the Words of the Act are, That if any Perſon or Per- 
ſons ſhall maliciouſſy, adviſedly, and directly, by writing or printing 
maintain and affirm, that our Sovereign Lady the Queen, that now is 's 
not the lawful and rightful Queen of theſe Realms; or that che pre- 
tended Prince of ales, who now ſtiles himſelf King of Great Britain 
or King of England, by the Name of James the Third, or King of 
Scotland, by the Name of James the Eighth, hath any Right or Title to 
the Crown of theſe Realms ; or that any other Perſon or Perſons hath or 
have any Right or Title to the ſame, except the Perſons to whom it is 
limited by the ſeveral Acts of Parliament, every ſuch Perſon or Perſons 
ſhall be guilty of High-T reaſon, The Word direy goes to all theſe 
three Cates ; there muſt be a direct Affirmation of the T'ruth of one of 
theſe three F or elſe it cannot be High- Treaſon within this 
Statute. I deſire to know if, in the Libel that hath been read to you. 
there is any ſuch Expreſſion as the Crown of theſe Realms, the Pre- 
tender, King James the Third, the Prince of Males, or any other of the 


| Periphraſes or etre mentioned in the Statute; I admit there is 
ſomething ſaid in the L 


ibel about the Chevalier, but who this Chevalier is 

or who is meant by that Name, I will not take upon me to determine. But 
ſure I am thete is no ſuch Word in the Statute; it is a general, a common 
Appellation, a meer indiuiduum vagum, and without ſome particular Addi- 


tion, ſome explanatory Reſtriction, cannot properly be applicable to one 


Man more than another; how then the Priſoner came to be charged with 
affirming directly, that the Pretender had a Right to the Crown of theſe 
Realms, when there is no ſuch Word in the whole Book, when the Statute 
expreſsly confines the Offence to ſuch particular Propoſitions in the 
Words there ſet down, without ſaying to that or the like Effect, I canno 
conceive. _ ” | 

The Reaſon why we deſired to have the whole Book read, was to ſee 
whether there were any ſuch Words there; and we had no other Way of 
being ſatisfied in that Point, ſince Ar. Attorney, upon the Application 
of our Solicitor, was pleaſed to deny us an Opportunity of ſeeing the 
Libel; and by the Tenor of the Indictment, the Gentlemen who drew 
it, were conſcious, or at leaſt ſeemed to be, that there is no direct Affir- 
mation of this Nature in the Libel, If they were not of this Opinion 
why have they put in their Innuendoes ? If the ſenſe had been plain, full 
and direct, what Occaſion was there for propping and ſupporting it with 
auxiliary Clauſes and Explanations ? They have inſerted one Innuendo : 
If heredicary Right be any Recommendation, he hath that, Jus heredica- 
rium ad coronam hujus regni, Innuende; and in another Place, All Rights 
concur in him, Innuendo all Rights to the Crown of theſe Realms; is 
there any thing of the Crown of theſe Realms preceding? All Liane 
concur in him; Rights to what? Is it directly affirmed, or doth it ncceſla- 
rily follow, it muſt be Right to the Crown of theſe Realms? Are not theſe 
moſt ſtrange and ſtrained Innuendoes ? It may as well be underſtood to be 
a Right to any Part of Africa, or any thing elſe, as to the Crown of theſe 
Realms. 

In my Lord Ciks's fourth Report, Folio 17, adverſus Rutlech, it is re- 


of Wales, &c, is, with humble Submiſſion, in a Caſe of Life and Death, | ſolved, That an Innucndo cannot alter the Matter or Senſe of the Words 


I 


tnemſelyes, 
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1 was not'at 2 77 
Court, in giving Judgment, laid it do; 
0 «Fopply $f Ws hs ape 


relying upon the Cafes already cited ; and therefore we humbl TAKE vpon 


Fered on that Head; but this I think l m_ inſiſt upon, that this 


Lady the Queen, that now is, is not the lawful and e of the le 


this Clauſe, can be 
rr Ie auſe, Whoever wall affirm, that any other Perſon or 
Perſons hath or have any Right or Title ts the Crown of theſe Realms, 
of Parliament made Firſt Gulielmi & 
be. Rights and Liberties of the Subjett, 


* 
* 


proper Averments to bring the Priſoner's Caſe within this Clauſe, 
I muſt admit, that if it was done — and directly, the Law will 
imply it to be maliciouſſy; Iſhall therefore only beg Leave to add one further 
Obſervation upon one other ſingle Word of this Statute, and that is upon 
the Word adviſealy : Whoever ſhall adviſedly maintain, affirm, c. Advi- 
ſedly here — import, not only a competent Capacity, but the 


nctual Exerciſe of that Power of thinking, and, in ſome Degree, Matu- 


rity of Judgment and due Premeditation; it ſtands in Contradiſtinction 
to a raſh, heedleſs, and inconſiderate Act. Some of, the Gentlemen of the 
other Side have been pleaſed, with a laudable and generous Compaſſion, 
to take Notice of the Priſoner's Youth ;'can a Boy of Seventeen be ſaid 
adviſedly to maintain an Aſſertion contrary to one of the three recited 
Clauſes, when the Matter is ſo far from being plain and clear to much 
older Heads; and ar the moſt is ſo dubious, that your Lordſhip, in your 
great Juſtice, hath permitted it to be debated for ſeveral Hours, and per- 


Haps the Debate may hold ſome Hours longer, Whether the Paragraphs 


of the Libel, ſet forth in the Indictment, are a direct Affirmation of 
what is made criminal by either of thoſe Clauſes in the Statute ? I hope 
the Gentlemen of the Jury will likewiſe have a compaſfionate Regard to 
the'tender Years and Unadviſedneſs of the Priſoner. 44 | 
My Lord, the next thing we are to ſubmit to your Lordſhip's Conſi- 
deration is, whether the Evidence that hath been given be ſufficient to con- 
vict the Prifoner of the Fact, ſuppoſing it to be High-T reaſon. Upon a 
Trial for High-Treaſon, the greateſt Crime, the Strength ought to be ade- 
quate, in ſome meaſure, to the Nature of the Offence ; for a Perſon that 
is indicted for High-"T'reaſon to be found guilty upon dubious Evidence, 
{trained Conſtructions, Implications, or far-fetched Innuendoes, never 
was yet thought juſt, nor will be by your Lordſhip. rp 
My Lord Cote, in his third /n/tztutes, fol. 12, bath laid down the Rule 
of Evidence, in Caſes of High-Treaſon, where he comments upon the 
Words of the Statute of the T wenty-fifth of Edward the Third, proveably, 
that is, upon direct and manifeſt Proof, not upon conjectural Preſump- 
tions or Inferences, or Sttains of Wit, but upon good and 72 Proof; 
and ſeveral Statutes have provided, that there ſhall be, at leaſt, two cre- 
dible Witneſſes to every Species of Treaſon, and each Overt Act laid in 
the Indictment. | | 
Whether the Evidence, that hath been offered in this Caſe, comes up 
to my Lord Coke's Rule, or be ſufficient to convict the Priſoner of the 
Crimes laid to his Charge, I muſt ſubmit to your Lordſhip's Judgment, 
when [ have made ſome few general Remarks, without repeating or going 
into the Particulars thereof. They have examined the two Meſſengers, the 
two Servants in the Houſe, two Gentlemen belonging to the Secretary's 
Office, and ſome Maſter-Printers. | | 
What the Printers have ſaid, in relation to the Method of printing, 
compoſing, cortecting and impoſing right or wrong, we have no Reaſon to 
controvert, not apprehending that the Priſoner is the leaſt affected thereby. 


ing one Uittle beyond what they certainly remembered to be exact matter of 


Fact, that I ſhould do an Injury to myſelf as well as to them, if I ſuſpect- 
ed in the leaſt of the 3 of what they ſaid; but the utmoſt that can 


dos collected from their Evi a ts b 
.* youthful Imprudences in the Perſon's Behaviour upon his Examination. and 


ence, as I apprehend, amounts only to ſome 


not to any Confeffion of the Fact charged upon him in the Inditment. 
I 2ppeal to your Lordſhip's Obfervation, whether 7h Hutchins and 


Th mas Roberts, the two Meſſengers, did not directly contradict one an- [ 


| 


other; and Hutchins, that was firſt examined, directly contradict himſelf ? 
Hutchins ſwore he found two of the Libels, now produced, in the Priſon- 
er's Pocket, and ſome more in his Bed- chamber; but upon his being 
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der | dations; and if it had been unqueſtionably proved that the Prifoner 


| 


3 


_ deprive him of any C 


l 
Printing in our Houſe, in my 


Ren 
„ 
| and took thew out of the Prifoner's Pocket; and when he 
I to the Room where the other Lihels were taken, beg 
; whether it was in the Priſoncr's Room, or in the inner Room, where 
IF lay. . Hatch ſwore, . out _of each othce 
ompany, till they tate to the 844 Office j and Roberts owntt that 
he and Hutchins went in two different Coaches from the Priſoner's Fe 
. William Harper the Apprentice, 'and. Lawrence Vezey the Journeyin 
were next examined, and ſaid indeed the Priſoner cutretted one of i 
b Sheets that was wrong impoſed; and Yezey ſaid, he took of the Pio, 
. ſheet 3, but is this Printing? Is correEtinig, or right impoſing a \ 
. ſheet, the Overt Act that is made High-Treaſon by this Statute f Mr. 
to El ie, Co-operating ; but, my Lord, there are fever 
| Pippneatory AQy 1h (hn Ricks 195 gains Offices and EployWans abc 
© ferent Perſons, before it can be properly called Printing, and. in the Coo 
of our Evidence, we ſhall endeavour to explain its previous Parts and Ip 


UA TK, 


„ 


* 


* 
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hs 1 
hg bg | * 
band in preparing Sheets for the Prefs, yet we hope your Lordſhip Will 
© not conſtrue that to be Coropetating, m uchlefs Printing } the moſt that can 
be made of it is, that he cauſed it to be printed ; but cauſing or procuring 

ſuch a Libel to be printed is not, as we apprehend, the Offence laid in the 
| veg Tag ; N e N leſs than actual Printing. In other Iadict- 
ments for publiſhing Libels, you ſay, publicavit er publſcari cauſavit; and 
i ap- you bes Jer ja to e of either. 711 in 48 Law, 
and eſpecially in Caſes of High- Treaſon, your Lordihip will in the ftr 
eſt Manner conſtrue that only to be the Offence, which the expreſs Wards 
of the AR of Parliament have made fo, and not extend br give any 


table Latitude to it. However, if your Lordſhip ſhould be of Obit, 
that this Part of the King's Evidence any ways affects the Priſoner b 
this Indictment, we ſhall, according to our Inſtructions, be able to oh 
a great Number of Witneſſes to contradict what theſe Witne | 
; fworn, and to give ſuch an Account of Veh, that if we had no other An- 
ſwer to his 8 his own Chatacter would cut him down, and utterly 
| Credit with your Lordſhip and the Ju BE iS. 
We will call our Witneſſes, and hope the Prifoner's/Cafe' will ea 
to be ſuch, that we ſhall have your Lordſhip's Directions for his Acquit - 
"tance. ; EY * 8 py aa uf e 93648 ALS... 
Walrzx HuTcnixson, and Georoe MatTHEtws, ſworn. 


9 
1 * 
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* * 


account what you heard Mr. Harper and Mr. Vezey declare con 
// .. 0 PR. 1 SUE 
Mr. Matthews. All J can give an account of is this. About the gthor 
6th of June, the 6th particularly, it being my own Birth day, I ce to 
my Mother's Houſe about Eleven o' Clock in the Morning, the Time 1 
generally do, becauſe I do not live in the Houſe; a Perſon met me com- 
ing along in the Blue-coat * and told me there was ſomethi 

6 other's Houſe, and defired I would each 
n this I was very 1 and directly went home and 


I. Hungerford. Mr. Matthews, Pray give my Lord 1 Juty-an 


* 


the Houſe; 
made all the Search I could; the Perſons they gave me Information of were 
Vexcy and Harper, the Apprentice and Journeyman. n 


Lord Chief Fuſtice. Who gave you this Information 
Matthews. A young Woman that met me, e 
35 4 $4 


L. C. J. What was her Name? „ 
Matthews. It was my own Siſter; ſhe told me ſhe was afraid there was 


* 


| 
| 
| 
| 


—  — 
— 


ther came home 


ſomething doing in our Houſe, becauſe they were up earlier than uſual. I 
made a ſtrict Enquiry, and could find nothing at all that was doing. Up- 
on this, having a great Suſpicion, I took Yezey into my Cloſer, and aſked 
him, Have you printed any thing? Nothing, he told me, of any particular 
Title had been printed, but ſomething had been printed; and being done 
at an unſeaſonable Time, gave me a Suſpicion it was contrary to my 
Orders and Directions. ing 
77 in this Houſe 1 7 ng the Government? 

ath not, You know, ſays I, Mr. that as my Brother happened 
to be under Misfortunes before, and through the Favour of the Govern- 
ment ſhewn to him he was diſcharged ; therefore when he came into the 
Houſe again, I publickly gave Orders, that if ever they found he did or 


talk'd any = gainſt the Government, they would come and give me 
at 


Information, that T might take a proper Method to prevent it. Upon this 
Vezry owned I had given that publick Notice; but alſo, when my Bro- 


Mr. Ketelbey. I believe, Mr. Matthews, you are going foreign to the 
Matter; I would have you goon with the thing in Gueſtion, and come to 
the Matter in hand. | „ 
| Matthews. Upon that, my Lord, I ordered a Lock to be put upon the 
Prefs-room Door. | | 70 
Mr. Ketelbey. When was this done? now? we? 365 
Matthews. No---a Tweivemonth ago.---I ordered a Lock, the Key of 
which Lock was always in the Cuſtody of the Preſs-man, never any thing 
was done then. But now to ſpeak to the Matter I am to ſpeak of---After 
this Information, 1 took Yezey into the Cloſet, and tax'd him with it; 
he there told me, and made a great many Imprecations, that ne knew no» 
thing of any thing done directly or indirectly, in my Mother's Printing- 
houſe, againſt the Government; and then Harper I interrogated, and 


\ did publickly in the Printing-houſe, firſt in the Cloſet, then publickly in 


the whole Houſe, declare the ſame. I aſked them publickly, ſeverally and 
both together, whether they knew any thing printed in the Houſe directly 
or indirectly, againſt the Government, or no? They declared, they knew 


* 


As to thote worthy Gentlemen, Mr. Delefay and Mr. Buckley, they de- | nothing directly or indirectly printed againſt the Government. 


livered their Evidence with ſuch a tender Regard to Truth, without ſtretch- | 


Mr. Ketelbey. How old is your Brother ? | 
Matth-ws. I cannot exactly tell I was twenty-four Years of Age 
laſt June, and my Brother I take it is ſix Years younger than J. 
r. K:tlebey. Is he an Apprentice ſtill? - th | 
Matthews. My Brother is an Apprentice ſtill, he was bound in Septem- 
ber 1715.—He hath three Years yet to ſerve. | 25 
Mr. Ketelbey. Who is the Owner of the Printing-preſs ? 4 
Matthews. My Mother; but I have the Direction of it, and ſome ſmall 


Concern in it. 


Mr. K:te/bey. What Servants are employed under you? Put them in 
Order and Degree, as I x; leit they are in the ſame Nature as in other 


Buſineſſes. 
Matthews. 


* 
* 
* 


r. Vezey, ſays I, hath there been any thing 


„ 


xo as 


„ 
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Stapler, and John Smith. 


Mr. Ketelbey. J think there is another buſy Officer, what is he ? | 
\\ Adatthews. They generally have Boys, and ſometimes Men to be Run- 
ners, and Meſſengers to the Preſs. Ihe Devil is generally the Boy, and 


imes they, dirty his Face, and by a metaphorical way of ſpeaking, | 


hey call him the Devil. 
Mr. 

i: Mdattbews. | deſire to be excuſed. | WY" 

. tt. Gen. Shew Mr. George Matthews that Paper. Look upon the 

Name ſubſcribed. Do you ſee it? Matthews. | do. | 
i Mtts Gen. Whoſe Hand-writing is that? Matthes. To give a direct 

and poſiti ve Anſwer to that is very difficult, you yourſelf muſt judge. 
et. Gen. Give me an Anſwer. I aſk you, Whether you know who 
writ that Name, Jahn Matthews ?— Matthews. No, I cannot take upon 
mne d {wear that, becauſe I did not fee John Matthews write it. | 
„ Mt. Gen. You are acquainted with your Brother's Hand-writing ? 


- Aﬀdatthews. 1 cannot ſay I am. 


As. Gen. Conſider, can you ſay you are acquainted with your Bro- 


ther's Hand-writing, or you are not? Do you believe it to be his Hand- 


writing ?—datthews. I cannot directly ſay as to believing it, but I am | 


not able to-ſwear jt. 
Att. Gen. Have you never ſeen him write? | 


Matthews. I cannot fay but I have. | 
Att. Gm. You have frequently ſeen him write.—I afk you 

dize@ Queſtion), Do you, or do you not, believe the Name John Mut- 
thews to be your Brother's Hand-writing, upon the Oath you have taken? 
» Aﬀdatthows. Really I declare upon the Oath T have taken—according to 
the beſt of my Knowledge, I Pe declare, I cannot take upon me 
direQly to ſwear it is his Hand. 

tt, Gen. I aſk you, upon your Oath, do you, or do you not, believe 
it to be his Hand- writing ? 

Matthews. I anſwered you the Queſtion before, very plain. 5 
Att. Gen. That is no Anſwer to my Queſtion, Whether you believe it, 
or not believe it ?— Matthes. Really, I cannot be poſitive. | 

Att. Gen. Why do you trifle with the Court? Cannot you ſay, whe- 
ther believe it, or not believe it? 
— I ſay, if you pleaſe to give me leave to introduce what | 

have to ſay, I believe it is ſomething like it. | 
Ait. Gen: You are to give an Anſwer, as well for the King as your 
Brother: Do you believe That to be his Hand-writing ? or do you not 
believe it to be your Brother's Hand-writing ? | | 

L. C. J. Come, you muſt give an Anſwer, whether you do, or do not 
believe it. ——2atthews. At the Time of this Paper being writ 1 did 
believe it; I cannot ſay but I do believe it now. 

Att. Gen. I think you ſay, when this Paper was firſt writ, you believed 
it was; and you now believe it to be your Brother's Hand- writing. — 
When I aſked you whether you believed it or not, your Anſwer was, you 
believe it is ſomething like it. I aſk you, do you now belicve it to be 

our Brother's Hand-writing or not, upon your Oath? 
Matthews. I do not know what Anſwer to make. 
Att. Gen. Cannot you ſay Ay, or No? 
L. C. J. Let the Conſequence be what it will, you muſt give a direct 


Anſwer to the Queſtion ; the Queſtion is not, whether it is Jour Bro- 


oy 


ther's Hand-writing ; but whether you believe it to be his Hand-writing ? 
Matihcwws. I have ſome reaſon to believe it. | 


Ait. Gen. Don't let me miſtake you, I think you ſay you do believe | 


it? Do you believe it is not your Brother's Hand-writing | 
Matthews. Give me leave, let me ſtate the Queſtion ; what you aſk 
me is, Whether I believe it is my Brother's and Ag. I do believe it. 
Att. Gen. Then I aſk you now as to the Subſtance and Body of the Pa- 
per. Do you believe That to be your Brother's Hand-writing, or not ? 
' Matthews. No, it is ag, it is my Hand-writing. 
Ait. Gen. You believe the Name to be your Brother's, and the Sub- 
fiance is yours: Mattheis. Ves. 
Att. Gen. Was you preſent when the Name Jahn Matthews was ſub- 
ſcribed ? Mutthews. No, I was not. 
Att. Gen. I aſk you, whether you did not carry this Letter to Mr. Se- 
cretary Craggs ?*—— Matthews. Yes, I did. 
Att Gen. Did you not declare you brought it from your Brother! 


Adatthews. Yes, I did. 
Att. Gen. Did you not then ſay, it was ſubſcribed by your Brother ? 


Matthews. No, I did not. 

Att. Gen. Then who ſent you with this Paper, to Mr, Secretary Craggs ? 

Mattlews. I might ſay I came from my Brother. I went firſt of all to 
the Secretary's Office, it was, I think, on a Thurſday, or a Tueſday, and 
the Regency was broke up; and upon this I aſked, Where Mr. Secretary 
Craggs was!? Somebody ſaid he was gone to dine at my Lord St. Fobr's, 
at Batterſea, I went there, and deſired to ſpeak with Mr. Craggs, He 
ſent.out Word, he would wait en me when he had dined ; and he came 


Vor. IX. | 


y. I pray, what Character generally ſpeaking is Harper of ? 


— 


Way of 


| 


— 
— 


— 
— 


— — 


; * — $ 4 * 95 0 
e e ish Treaſon : | 

I told him, Sir, I have gotten a Paper from 

. Gen, Did you not bring this mach 


(mine is a 


(782) 


out to me in the Garden. 


my Brother. | an es 
| | apet from your Brother + 4 
Matthews. How bring it from him? 5 | at base 
Att. Gen. Did your Brother ever ſee it or read it'? as 206 zun 
Matthews, I cannot ſay my Brother read it, becauſe I never ſaw him 
read it.— Give me leave, my Brother was in Newgate, and lotk'd up there; 


ere 
© 814 


do ſay I fee him read or fign the Paper, I cannot. 


Ait. Gen. Did you not receive it from your Brother rr 
| Matthews, I received it from him as I took it; there was a Paper 
brought to me, ſomething of this kind contained in it. al, unn 

Ait. Gen. What Paper are you ſpeaking of? I aſk you as to that Paper; 
Did you receive that Paper from your Brother, or di you not? 
erthetcus. I tell you, Sir, it was put thro' the Grate at Newgate. 

Alt. Gen. By whom ?--- Matthews. By my Brother. | le 

Att. Gen. Into whoſe Hands ? 
| N 15 was put — my Hands. * 

t. Gen. 1 hat very Paper in your Hand was put into your Hands 
throꝰ the Grate, by you 3 / , yy . 

Malithrys. 1 believe it was fo. I will tell you, if neceſſary I ſhould, any 
thing of that kind.—— When we had read the Paper 18 

Mr. Hungerford. Prove it---you have not proved it. e eis 

Serj. Cheſhire. Mr. Matthews, I aſk you if you have ever had any 
Talk with your Brother abaut the Matters he was charged withal ? s 

Matthews. What, about this Libel? T remember I have had ſome Dif- 

courſe with him about it. | | i b 

Serj. Cheſhire. By the Oath you have taken, did he never own to you he 
aſſiſted in printing of it? F is] JON 

Matthews. I never troubled myſelf one way, nor the other, oY 

Att. Gen. Let me not miſtake one Paſſage, At the Time your Brothet 

delivered this Paper to you out of the Grate at Newgate, did he not de- 
lire you to carry it to the Secretary of State? * 
atthews, If you would give me leave=— — 

Att. Gen. What did he ſay to you at that Time? . 

Matthews, I cannot remember any particular Words. Wen a 

Mr. way wir (> I did aot obſerve that he ſaid the Letter was put.thro* 

the Grate by his Brother into his Hand. ——Do' you ſay your Brother 
gave it you thro' the Grate ? K pra 

Matthews. If I might have the Liberty of telling the Connex ion of 
Circumſtances e acdth 

Att. Gen. I have not done with him, you break in upon us; I think 

you wi the Body, the Subſtance of this Paper, is your Hand 
writin : 

Matthews. Yes, Sir, | 

Att. Gen, How long was it after you writ the Subſtance of this Paper, 

before the Time your Brother put it into your Hands out of Newgate ? 

Matthews. I writ it in my Mother's Houſe; frem thence I went to 

Newgate; I aſked for my Brother, he was locked up, and-there was the Man 
called Mr. Matthews, and he came down ; it was very dark, I could not 
ſee my Hand. ] put the Paper thro', and he gave it me again, I believe in 
ſeven or eight Minutes Time. Fr 59h 

L C. J.. Did you give it him? 

Matthews. I put it thro' the Grate. 


Att. Gen, Did you put it down in Writing of your own Head? or by 


whoſe Inſtructions ?- 

Matthews. The Paper was brought to me by a Meſſenger ; the Words 
to this Effect, that I will recolledt, if I can. The Copy of the Paper 
intitled ſo and ſo, Ex ore tuo te judice, Vox Populi Vox Dei, &c. The 


Papers entituled by that Title were given to me by one John Broderick; one 


of them he gave me in Cock-pit-alley, Drury-lane ; and the other he gave 
me at the Black-boy, ſomey/here by Drury-lane. Now in my Account as 
it ſeemed a very confuſed Paper, I drew it in a Hurry, with alittle fort of 
3 that I thought civil and handſome. Pleaſe to let me lee the 
aper. | | | 
25 Gen. Ay, ſee the Paper. You ſay a Paper was brought to you, 
wherein 9 Broderick is mentioned to you as the Author of this Libel; 
that the Papers were given your Brother by one John Broderick. 

Matthews, This Meſſage was brought to me in Writing. 

Att. Gen. By whom ?--- Matthews. By one Mr. Plunkett. 

Att. Gen. Whether did you form this Paper upon that ? 

Matthews. I tell you, I did form it ſo far as this; ſomething,---I made 
an Addition to it.------It was the current Opinion my Brother was the 
Printer of it. | | | 

Mr. Bootle, 1 would aſk you this, you ſay you had Intimation that the 
Copy from which this Libel was printed, was delivered by one Broderick ; 
to whom was it delivered? | 

Matthews, 1 took it to be delivered to my Brother. 

Att. Gen. My Lord, I am in your Lordſhip's Direction, whether it is 
not a proper Time to defire this Paper to be read ; with great Submiſſion, 
this ariſes upon the Evidence of Mr. George Matthews; he pretends to 
have added ſomething by way of Explanation.+--I deſire this Paper, which 
he hath ſufficiently proved to be his Brother's Paper, and ſubſcribed by 
him, may be read. | | 

L. C. J. You don't oppoſe the Reading of it? 

Mr. Hungerford. Yes, my Lord, we do: if this Paper is read at all, it 
muſt be read to make out the Indictment: it is a Paper, as by what ap- 
pears, is neither writ nor ſubſcribed by him.---The Gentleman ſays he 
gueſſes at it, and he ſays he doth not know that his Brother ever ſubſcribed 
or underwrit ſuch a Paper: ſo that it ſtands as a meer Cypher, and is no 


| Manner of Evidence, therefore we hope it ſhall not be read. 


Mr. Ketelbey. My Lord, we humbly conceive, there is not ſufficient 
Evidence for the Reading of this Paper. As to the Body, he writ it; as 
to the Subſcribing of it, he is not well acquainted with his Brother's 
Hand- writing, 455 cannot ſay he writ it. Then, my Lord, as to the 

5 8 | Butineſs, 
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fineſs, of having the Paper from is Hap he brought j 
A ee jo "Be ber rive Ks ds iveted. in N oY er UH 
d it from his Brother.” Therefore we mult filbmit ie to: you Lord 
mer pen thaye produced any Evidence Tullcient es ent 


rend this Paper. 
that Wwe ate certainty entitled to the Reading of this Paper, on the Eyi 
given by this Mt! Grorg?” Matthews, © 1 75 


[4 


ne Paper ambunts ton Confeſſion of the Priſoner, © 
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Lord Ghief Faftice. The Queſtigh now is, whether this Paper muſt be 1 _ e's 


fendt? 1 . 


„i Hor; Gen. My Lord, let the Contents of this Paper be what it will, 
and Paper proved in the manner as this is, we are to be ſure entitled to 
read it; what hath been ſworn, I dare ſay they cannot, as I humbly ap- 
prehend,''contfoyert ; Here is one Brother ſwears to the Hand-writing 
of kn6ther * That ſpeaks itſelf. Nobody can doubt who he ſwears it to, 
who-bilieves'it' to be his Hand-writing; this alone entitles us to the 
this Paper, the Evidence of fo near a Relation, who is, and 


Reading of 
muſt be acq 
Ia all the | 

Evidence to entitle us to read this Pa 
are other Cireumſtances ca 


tha. 1 
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* 


ſuys, he received 


7 


Brother had it in his Cuſtody, after it was fo delivered, fix or eight Mi- 
nutes) and it can't be ſuppoſed but he ſhould read it in that Time, and | 
afrerwards delivered it to him again with his own Hand, with Directions 


tou cafty it to the Secretary of State; this makes it as much his Paper as 


if he Had written the whole Paper himſelf; the whole Paper had his Ap- 
to carry it to the Secretary of 
tate ; with theſe Circumſtances, which are the Truth of the Fact, I inſiſt | 


upom it, with great Submiffion to the Judgment of the Court, that we Confeſſion of a Treaſon, or that he printed this Libel; there is a gt 


probation, and it was made with a Deſign 


are entitled to read it. 


Lori Chief Fuftice. I take it, it is a common Caſe. Se a Trial 
between Party and Party, the common Method of proving a Man's Hand 
is, 1 Perſon ie called who hath ſeen the Party write. He is aſked, whe- 


ther do you believe it to be his Hand-writing, or no? Nothing more is 
expected, than that he hath ſeen him write, and believes it to be his 
Hand-writing,” Mr. Mutthews ſwears he hath ſeen him write, and he 
believes it to be his Hand-writing. He goes on further and ſwears, he re- 
ceived a Meſſage brought to him by Plunkett ; upon which he went to 

Brocher was called down to him, he delivered him the Paper, 
und in fix or eight Minutes he came to him again, and delivered it him 


Newgate, his 


with his own Name to it, which he believes to be his Hand- writing. 
Judge Tracey. We muſt have never an end of things, at this rate. 


Lord Chief Juſtice. 'T think the eg to be read; if my Brothers | 


are of another Opinion, they will tell you fo. 


(Then the Paper was read.) „ 


Clerk of Arraignt. Si gned John Matthews —** I John Matthews, now | 


6 in the Maſters-ſide of Newgate, being heartily ſorry for the Crimes I 
«have been guilty of againſt his moſt ſacred 


jeſty Kin George, and 
« his Adminiſtration ; and from a thorough Conviction of my 


rrors, 


„ an -unfeigned Contrition for them, and out of a Deſire to ſerve his | 


« Majeſty, do hereby make the following Declaration and Confeſſion, 
4 (u.) That the Papers, (entitled, Ex ore tuo te judico, Vox Populi 
ox Dei; to all true Lovers of Liberty, Vox Populi Vox Dei) were 
both given to me, by one Jobn Broderick, as alſo the Money for print- 
„ing them. | | 5 | 

66 And further I do declare, that the ſaid 7% Broderick took the foul 
% Ptoofs of the Papers aforeſaid from me, in order to correct them; and 
e -when they were printed, fetched them away. 

« And further I do declare, that the Place where the aforeſaid John 


<«< Broderick gave the Copy of the Paper, entituled, To all true Loyers of 


Liberty, &c. was in Cock-pit-alley; and he the aforeſaid John Broderick 
« gave me the Copy of the other, entituled, Ex ore tuo te judico, Vox 
60 Populi Vax Dei, &c. at the Black-boy, in St e-fireet, both near 


« Drury-lane ; the Place of his Abode, to the beſt of my Knowledge, is 


« in Shire-lane. © jt | | 
Of all and every the Premiſſes herein contained, I am ready to make 
% Oath, when called thereto by the Government. I had three Guineas 
„ Func the 6th, and feven more the 19th, of the aforeſaid Broderick,” 
bi ner. I aſk my Brother whether he can diſtinguiſh my Hand from 
another ? $199 z 
Lord Chief Juſtice. He hath ſworn already that he believes it to be 
our Hand. | f 
: Mr. Hungerford. I am not diſpleaſed that this Paper comes to light. 
Here is a Witneſs bound to do Service to a Brother in Priſon. Moved 
with Compaſſion, he forms a Paper of this Nature, not by any Inſtruc- 
tions from the Priſoner at the Bar. | 

Att. Gen. My Lord, I hope they are not at Liberty to go on in this 
manner. 

Mr. Hungerford, The Inſtruction is handed from Plunkett, not imme- 
diately from his Brother. There is nothing in this matter brings an 
Offence tiome againſt the Priſoner at the Bar, within the Statute, 
Pleaſe to call Malter Hutchinſon, and Thomas Tovie. | 


—_ . 


. Tromas Tovit ſworn. 
Mr. Tovie, what Account do you give of Mr. Vezey ? 


Mr. Hungerford. 
ow long have you known him ? 
-'Tovir; About a Year and Half. 
Mr. Hungerford. What Character can you give of him? 
 Tavie. I can give him no Character at all, or bad. 
Mr. Hungerferd, Hath he the Character of an honeſt Man ? 


Tetiir. No.—Not about his Printing. 
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l torne y Uenerul. Notwithſtanding this Objection, I hum 12 ſiſt, 
leave to open the Paper. 
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44. The. Troal.of John Matthews, P rinter, 


Courſe of Experience I have ſeen, there cannot be a fuller ||, 
Paper, than hath been given; there 
it fo far, no Doubt can remain with your 
Lordſhip. This Paperis not only ſubſcribed by Fobn Marthews, but dictated | 
by? John Matthews; how much lefs doth what'he ſwears amount to? He 

| 1 Pa er from one Mr. Plunkett, who came from his 
Brother; he formed this Paper by that, ſomething he added; afterwards | 
ue delivered the Paper” ſo formed into the Hands of his Brother; the 


| 


I had three Guineas given me the Day the Impreſſion 
ſeven more the 19th, of the afore(aid Broderick. 


) derich, 


al. (% 
e Tubicen What Reputation and Character hath he among bis 
$1 * J nig list, > bib Ac og badi ane 22346 ie 
14 TV 14 hor of his Neighbours, Lam Jitdle acquainted nach m/ 
but þe humſelf, and I haye nor nan him above 2 Year-and u Half. 1-1 
ö and Wiriiant Bopew, ſworn,” © 71251 
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214% 14 5 had 1,40} it 190 ai ©7155 2 3603 BaTOTIC ct 23 dw 
Ak. Keen Mir: Mott, how Tong have you known , ; 1.0.1 
ee ws never in his Company but ne 1G 1.4, 
A Kane, What de you Know about bis Charadter f this; genera 
Character. Hair. I know nothing of his general Chara | 


Mr. Tai. Bode, Ds you know Lea #—— Biden, 95 " * 
Mr. Ketelboy.” Whar haye yo heatd him deelare?< 0G Lo, 
'camie here Taft Monday, was Se nnight to bear. this Trial 4; he 
was got here, and he told me he was an Evidence in this Cauſe, andithar 
after the Publiſhing of the Book, he bethought himſelf that — — 
get into ſome Danger ; fo he went to the Mother of this Marthews, and 
told her, if e Would give him Money, he would keep out of the way; 
zccordingly be went to S7. Albans, and ſtaid there nine Days; but 0 


1 he could not ſtay out of the way, but muſt col to. be 
Mr. Kitelbg.” I. don't know why we ſould trouble your Kerne * 
* | L ve from tb 
Purport of that Paper, which hath now been read, whether ee 4 
thing contained therein, that could prove the Confeſſion of this Fact, 
that is now criminally objected to him ?—There are ſome Particulars he 
confeſſes in this Paper, he received a Copy, and delivered Copies, back; 
but what we inſiſt on in behalf of the | riſoner is, that nothing in, this 
Paper amounts to charge him with High- Treaſon, nor can properly, be 
made uſe of againſt him on this Indictment. 464 
Mr. Hungerford, The Offence he is charged with is, that he e 
ouſly, adviſedly, and directly, did maintain and affirm, that the Pretender 
had a Right to the Crown of theſe Realms. Now, my Lord, with humble 
Submiſſion, this Paper, be it what it will, take it in the utmoſt Latitude, 
cannot be conſtrued to come up to this Indictment. As it ſtood before we 
called our Witneſs, it could not be read ; but we are ſo unfortunate; by 
plowing with our Heifer, they've got it to be read; but then there is no 


told that he received it of ſomebody, but there is nothing at all ofthe 
Confeſſion of the Offence, and theefore we ſtand, jk re ſpect —— 
Priſoner at the Bar, in the ſame Circumſtances we were in antecedent to 


the Reading of that Paper; and as to the Libel, it doth not contain ſueh 


a Treaſon as the Act of Parliament requires, and they have laid in the 


Indictment. 5 


Hit. Gen. My Lord, before I reply, I deſire to call a Witneſs wy 
to ſupport the Credit of the Evidence we have given. * 
| - RozexT BENTLEY ſworn. WEL nat don 
"Att. Gen. Mr. Bentley, Do you know Lawrence Vexey? a pong 
Bentley. Yes, Sir, have | own him ſome time, 


0% 8 long? | ; 1 
entley. ut fix or ſeven Years, I don't ſee him perhaps once in a 
T welve-month. | vl K is N wn 

Att. Gen, Are you acquainted with his Character? e 


1 
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Bentley. I don't know but he works honeſtly for his living 
RonkkRT PRocttR ſworn. 


2 Go I ou kao art Vezey ? -Prodier. TW % CES 
tt. Cen. How long have you known him Procter. Four or five Yea; 
Att. Gen. What — his Character? | | 'F.Y 
Procter. I never heard any thing ill of him. | | 
Att. Gen. Hath he the Character of an honeſt Man ? 
Procter. I never heard nothing but that he is an honeſt Man. bn 
Att. Gen. My Lord, I won't trouble your Lordſhip to call any more 
Witneſſes to ſupport the Credit of Yezey; it would have been neceflary 
if they had affected him, but I think the little Imputation thrown upon 
him is ſufficiently anſwered. | 5 
My Lord, I am ſure I ought to have a principal Regard to your 
Lordihip, conſidering how much Time hath been already ſpent, and ſome 
Conſideration to myſelf, therefore ſhall trouble your Lordſhip as little 
as may be by way of Reply. 5 
ar ldap, as to the Evidence that hath been offered on the behalf of 
the Crown : My Lord, I muſt ſay, that even no Occafion hath been 
ven, in my Opinion, by any Obſeryation 1 have heard made by the 
ounſel for the Priſoner, to make any Anſwer by way of Reply, had 
nothing been miſrecited. But I ſhall leave that to your Lordſhip's 
ſtating to the Jury, which I am ſure your Lordſhip will do with the 
utmoſt Juſtice, and more I neither aſk nor deſire. OT 
As to this ſupplemental Evidence I have's 
anſwer, that they would have it that nothing collected from this Paper 
in particular amounts to the Offence, much leſs confirms what I have 
offered to prove, that he was the Printer of this Libel, 
I think it impoffible for any that hath heard and conſiders this Evi- 
dence, to underſtand this Paper any otherwiſe than à Confeſſion by the 
Defendant, that he printed this Libel; that is the Fact to be tried; what 
elſe is the amount of thoſe Words? 7 John Matthews, out of a Deſire ts 
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ed, I muſt beg leave to 


ſerve his Majeſly, do hereby mate the follotuing Declaration and ne nary 


the Papers, intituled, Ex ere tuo te judico, Vox Populi Vox Bei, | were 
both given to me by one John Broderick, as alſo the Money for printing them ; 
certainly this is a Confeſſion that they were delivered to him; the Papers 
from whence the Impreflion was taken, that is the Manuſcript, that is 
delivered to him by Zebn Broderick, in order to have it printed, and at the 


time he gave him Money for the printing them; doth not this ne- 


ceſſarily imply, that he received the Papers and the Money, either to print 
it himſelf, or procure them to be printed? Is not this a neceffary Impli- 
cation without any forced Conſtruction? And in the Concluſion he ſays, 
toas wrought offy 
"he very Day it was, 
wrought off, the very Day that he paid fourteen Shiflings to the Men 
that afliſted him, he confeſſes that he had three Guineas from Fohn Bro- 
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Paper in order to have it printed, that he did actuall Home this Paper, it 
muſt amount to that or to nothing. But take it in Conſunction 
reſt of che Evidence given, when he ſhall' confeſs that he receive 
when it is proved that this very Libel is ſo entitled, as deſcrit 
Paper; that he directed the Ne that Libel with tie fime Title ; 
that he. 22 3 for printing it the very 
{h&#6&ived Three Guineas from 


ahn Broderick. 


V 


1 10 wich te : 


Whatever Import this 


Papers fo entituled from Brederich, with the Money for printing them; 
bed in this 
f 


ame Day, he ys in his Confeſſion, 


may have, taken ſeparately, in Concurrence with what hath been offered 


in Evidence, it muſt amount to an abſolute and direct Confeſſion, that he 
was the Printer of this Libel in e before your Lordſhip.— 
| : doubtful, 
char it is confirmed by the Evidence given by the Witneſſes for the 


I ſhkll ſay no more in Anſwer to this Paper. 
151 The” Evidence of George Matthews is ſo 


Crown. Mr. Matthews had heard, by his Siſter, that ſomething was 


inting-Houſe, cal 
oſet chen afterwards makes a Declaration in publick, intimating (as 


* 


that Natute was doing. ä 


Wohnt is to be inferred from the reſt of his Evidence, becauſe Vexey and 
e 1 not think fit to own they were concerned in printing it, there- 
fore it is to be inferred the Fact is not ſo? So far from any ſuch Conclu- 


ror 
Kong Verey doth not pretend to know any more of the Paper than Part of 
the Title, therefore he might juſtly anſwer the Queſtion; when the Man 
tells you; upon his Oath, he read nothing but Part of the Title, there- 


done _ ox oy the Government; he went directly to the 
e, called for Nu and Harper, examines them firſt in his 


it $ out) this very Man had received Inſormation, that ſomething of 


fort o much of the Evidence given by him, goes in Confirmation of 
what Yezey ſwears; nothing he hath ſworn throws any Imputation, nor 


carries any 1 with what Vexey ſays. 
I ſhall trouble your Lordſhip no further as to the Evidence. 


There are fome irs x of which I am obliged to take Notice: My 


Lord, I think both the Gentlemen of the other Side inſinuate as if this 


was u temporary 


Which this Proſecution is founded, is a 8 Law; but the Inſinua- 
r. 


tion came from him, and is followed by Ketelbey, as if that Branch 
Time, an Exiſtence. Mr. Hungerford ſays, it was calculated not to be 
determined with the Demiſe of the Queen, but if it operated ſo far as to 
bring the King to the Throne, it had its Effect. My Lord, there is not 
the ſeaſt Colour or Foundation ariſing from the Words or Nature of the 
AQ of Parliament for ſuch an Objection. 

There are four diſtin Proviſions : The firſt is the Perſon of the Queen; 
that if any Perſon or Perſons ſhall, maliciouſly, adviſedly, and directly 
maintain and affirm, that our Sovereign Lady the Queen, that now is, is 
not the lawful or rightful Queen of theſe Realms, ce The whole Te- 
nour following relates to the Title on which the Settlement of the Crown 
is founded; and it is penned, not in Words perſonally, but in Words 
that carry a Perpetuity. That Branch on which the Proſecution is found- 
ed, is in theſe Words: Or that the pretended Prince of Wales, who now 
ſtiles himſelf King of Great Britain, or King of Englend, by the Name 
of James the Third, or ar of Scotland, by the Name of James the 
Eighth, hath any Right or Title to the Crown of theſe Realms, This 
the Law hath provided againſt, and made it High- I'reafon, and it is fit it 
ſhould be ſo, The next Proviſion was for ſecuring the Succeſſion : Or that 
any other Perſon or Perſons hath or have any Right or Title to the ſame, 
otherwiſe than according to an Act of Parliament, made in England, in the 
firſt Year of the Reign of their late Majeſties King William and Queen 
Mary, of ever bleſſed and glorious Memory, intituled, An Af declaring 
the Rights and Liberties of the Subject, and ſettling the Ju ceſſion of the Crown ; 
and one other Act made in the twelfth Year of his ſaid late Majeſty, King 
William the Third, intituled, An wo 4's the further Limitation of the 
Crown, and beiter ſecuring the Rights and Liberties of the Subject; and the 
Acts lately made in England and Scotland mutually for the Union of the 
two Kingdoms. It is plain by the Connection, Or that any other Per- 
ſon or Perſons, &c. which ſhews that the Proviſion here was intended to 
go along with the Settlement, much leſs to determine with the happy Ac- 
ceſſion of his Majeſty to the Crown, that Minute of Time which placed 
his Majeſty on the Throne. So the fourth Part: Or whoſoever ſhall de- 
ny the Right or Power of Parliament, to make Laws and Statutes of ſuffi- 
cient Force and Validity to limit and bind the Crown, and the Deſcent, 
Limitation, Inheritance, and Government thereof. This is one Foun- 
dation of his Majeſty's Title to the Crown ; this is a Principle will re- 
main as long as the Government itſelf. | 

My Lord, I would not have ſaid ſo much, if it had not been from the 
Nature of the Objection. This is a Law, ſay they, that hath not been 
put in Execution. fince it was made; in the Courſe of fourtecn Years 
Time, there hath b:en Nobody found guilty on it, not one Proſccution. 
There is no Inſtance of any Law neceſſary to be enforced but as far as 
Juſtice will admit, no ſuch Inſinuation as this fhould paſs in the World, 
for the Encourazement of People to offend ; but it muſt do it in an effec- 


tual Manner, if they are perſuaded that the Law is not in Being. My 


Lord, a great deal hath been ſaid on the Learning and Doctrine of Innu- 
endoes; there hath not been a ſolemn Caſe of the Learning of Innuen- 
does as was thought material, but hath been quoted, as though ſome Oc- 
caſion was given for it by this Proſecution. T he Gentlemen have thought 
themſelves intitled to draw in all that hath been ſaid on this Head, tho” 
there is not the leaſt Foundation, on this Proſecution, to take any Notice 
of any Thing that hath, in former I'imes, been condemned on the Ac- 
count of Innuendoes; the Office of an Innuendo is no more than to ex- 
plain, no more than a Predict ; but if in an expreſs Averment in the Body 
of the Indictment, the Innuendo is put there to explain that Averment ; 
in ſuch a Caſe, there never was a Time or Inſtance that any Hardſhip was 
imputed to make an Innuendo, nor any ill Conſequence ; now, my 
Lord, there are two Averments, that he the Priſoner by printing the Li- 
bel in the Indictment de & concernen the Perſon deſcribed by the Statute 
to be the Prince of Hates, and of and concerning the Crown of theſe 
Realms; the Innuendoes following relate to theſe two Facts expreſly 


averred: Will theſe Gentlemen ſay, this is making a wrong Uſe of an 


Innuendo? No, it is not; this Uſe of Innuendges hath been juſtified by 
the ſame Authority that condemns them. 


Act. Mr. Hungerford would not ſay, that the Law, on 


L 


| 


of the Statute, on which this Proſecution is founded, had not, at this | 
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firming; he is proving Ar 
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My Lord, if the doch not amount (6 4 Con feſton tat he received a | 


"Tt lies upon Mie, and what "the Jury ate to try, is, whethet ypon the 
Evidence they are not neceſſary and fully proved by the Libel. itſelf. | As 
do che firſt, who is this Chevalier, how then comes it by an _lnnuendaZ 
]-believe, my Lord; it won't be pretended in any Caſe (the Caſe of ai 
Civil Aion), that the Perſon to be found guilty of High- Treaſon on this 
"AR of Parliament, cannot be convicted unleſs he made uſe of, the ſame 
Terms, the ſame Words, as are in the Act of Parliament. My Lords, 
there is no Colour, no Pretence to ſay it; if there be ſuch a Deſcripti 
of the Perſon in the Libel, that the Jury on their Oaths, who ate to 
confider on it, cannot but neceſſarily believe, cannot otherwiſe believe 
but to be the Perſon, that is ſufficient, © I Io 
That this is ſo is moſt apparent, from the Solemnity of the Chevaligr's 
Birth, the moral Impeſſibility of putting an Impoſtor on the Nation, an the 
"Diſappointment in the Attempt of proving him ſo, I think is Demonſtration, & e. 
If this doth not mean the Pretender, I would be glad if they had told us, 
who it is. Is it not notorious, that theſe are Circumſtances that relate to 
the Perſon pretending to a Right to the Crown of theſe Realms? That 
thus to deſcribe him doth not amount to a ſufficient Deſeription, Nob 
that reads it can doubt, though the Name uſed in the Act of Parliament is 
not followed; it goes on, And the great Opinion all Courts have of this un- 
fortunate Prince's Virtues, ſhews he only wants to le known by us to be athmired, 
that we only want the Enjoyment of bim to make us bappy. What other 
Prince is it? Who is it? Can it be ſuggeſted to be any body elſe here 
meant but the Pretender? What is the Concluſion. of che Libel? T tic 
maintaining that ſuch and ſuch Perſons are Zacobites, and an Innuendo to 
that, that was not objected to; but if the Subject of this Libel be true, 
that he hath an hereditary Right, a Right by the Voice of the People, 
and as it is a limited . then they muſt own his Title: The 
Title of whom ? Of the Perſon that files himſelf King James the Third. 
That plainly ſhews who it is that is meant in the former Part of the Li- 
bel; and that this hath relation to the Crown of theſe Realms. I muſt 
ſay, it can relate to nothing elſe; the Buſineſs is to prove the Right: 
Whether it be hereditary, by the Voice of the People, or a limited Mebar- 
chy. The Concluſion of A Libel is to admoniſh the People to throw, 
this arbitrary Government, and not be ignorant of their Strength; wot 
are Averments the Jury are to enquire into, and the Innuendoes are not 
ſtrained, but plain, and ſuch as ariſe on the reading of the Libel ; and 
ſuch as the Gentlemen themſelves have not been able to invent any. other 
Conſtruction for; They ſay, here is no direct Averment. Mr, Hunger ford 
hath endeavoured to make ſome Difference between maintaining and al- 
ning; uments and drawing Concluſions; is this 
maintaining and affirming ? Here is maintaining by Arguments, by Proof, 
by ſuch as the Libel ſays amounts to a e K. . Say they, here is 
no poſitive affirming ? What is the firſt Part of the Libel? If hereditary 
Right be any Recommendation, he has that to plead in his Favour,*. Mr. 
Hungerford ſays the Sentence begins with an ½ and is no Affirmation at 
all; and he ſays it cannot amount to an Affirmation, that the Pretender 
hath a Right to the Crown of theſe Realms; but I apprehend the neceſſary 
Senſe mutt be, he hath that, he hath ſuch a Right to plead in his Favour. 
The Aſſertion is, Jf hereditary Right be any Recommend-tion, he hath that to 
plead in his Favour ; ſo here is more than a plain Aſſertion, he hath that 
to plead to convince others, that he hath thjs Right. 
My Lord, if that won't do, What is the Concluſion ? The Chevalier, be- 
ing endowed with all princely Virtues, * that all R:ghts concur in bim; ls not 
that an affirming, the ſtrongeſt Way of affirming by Concluſions from 
Premiſſes? So that all Rights concur in him, as well all other Rights as a 
Right to the Crown; they would have it relate to princely Virtues; that 
all Rights, that is, all princely Virtues concur in him, 7 
My Lord, it is impoſſible there can be more full, direct, poſitive affirm- 
ing of ſuch a Right in this Libel, than both theſe Aſſertions import. 

y Lord, I don't remember any Thing elſe I think neceſſary to trouble 
your Lordſhip with. My Lord, I ſay, theſe are all, at leaſt the moſt 
material Objections that have been made by the Gentlemen of the other 
Side, to the Proof we have given in order to bring this Crime within the 
Act of Parliament. Whether this Act was temporary, and determined 
upon the Death of the Jate Queen, and the Eſtabliſhment of the Succeſ- 
ſion in the Houle of Hanover, I am willing to go into that Queſtion now, 
if your Lordſhip and the Couft think fit to give your Opinion: if not, 
I am ſure the Gentlemen that ſpeak after me, will ſupply any Thing that 
I have omitted | ; 4 AA 42 

My Lord, 1 apprehend this is a concluſive Evidence againſt. the Priſon- 
er, as to the Fact charged, that he by printing, maliciouſly, aduiſedly, 
and directly maintained and affirmed, that the Pretender hath a Right to 
the Crown of theſe Realms; not in the very expteſs Words of the Act of 
Parliament, no more was it neceſſary to make uſe of the Word Pretender, 
but in Terms that amounted to that, and can bear no other Conſtruction 


than that he hath maintained and affirmed, that the Pretender hath a 


| 


to debate it. 


Right to the Crown of theſe Realms. | 
Mr. Serjeant Cheſhire. My Lord, I beg Leave to make ſome few Obs 
ſervations on what the Gentlemen on the other Side have ſaid ; and the 
firft Objection that they make is, that this is a Proſecution on a Law, 
which is determined on the Demiſe of the late Queen, and by his Majeſty's 
happy Acceſſion to the Throne, and the Government taking place in the 
Houte of Huntver; the Reaſon of the Act hath taken Effect, and; there- 
fore the Act ceaſes, For my Part, I think it was very becoming Mr. At 
torney General to take notice of it; but to dwell on that Matter, as if it 


deſerved an Anſwer, I think will be unbecoming me. What would be 


the Conſequence, but to let any villainous Libeller be at Liberty to treat 
his Majeſty as an Uſurper? To call out on the People, how long will 
they be ignorant of their Strength? To ſuppoſe this, is to ſuppoſe the 
Act of Parliament ſo very weak, that it doth not become me any farther 
— [ heretore | forbear to purſue it any farther. RY, 
There ſeems to be three other Things I beg Leave to take Notice of ; 
They ſay we have not proved the Charge, there is an Inconſiſtency in 
the Ae and the Facts are not proved. I ſubmit to, your Lordihip 
if poſſible, if the Evidence that hath been given in this Caſc wort 
ſerve, what Evidence can? Can it be expected when a Man is guilty of 
High- Treafon, if he prints ſuch a Libel, will call Witneſſes to 


it, tell them the Contents of it? It is not to be expected, but in a 


clandeſtine Way to be ſtolen into People's Pockets, and read in Corners; 
and to expect ſtronger Evidence, is to expect an Evidence of which 


the 


% 


pleaſed to conlider what the Nature of this Thing is; I don't know 


make the People of England happy but the King? 


the third Remark is, limited 


to ſtrengthen and confirm our Evidence. I ſhall only mention two or 


Apprentice, employed in this Trade of Printing, and is not as a Printer 


to the Jury, you have a fair and equal Trial, whether this Perſon in the 


ment can be framed, unleſs a Man takes this Method; it is impoſſible 


where is there any forced Conſtructions occaſioned by the Innuendoes ? 
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ki Day The, 6th of June, my Birthday, I met 


4 and. jt was he, that is the Brother, was to deliver the Brother. © rae 
iter bid me take care, there was ſomething doing, in our Houſe, ag 
| Wy zovernment z, I myſelf, upon Examination, had great Reaſon to 
uſpect it.” If this was known in the F amily, if the Siſter told of it, the 

Brother examines into it; doth. this, weaken the King's Evidence, or doth | 


it not ſtrengthen jt ? Then what he hath written and his Brother hach 
ſigned, that hath determined it, in the Priſoner's owning and confeſling | 


IF : 


it 3 and what he would verify with his Oath, if required. | 
But ſuppoſing (ſay they) this Charge is believed to be true, yet the 


Evidence doth not come up to a Charge of printing. If I took Mr. | 


1 —— ard right, he ſaid, a Charge of printing muſt not be on the Man 
that actually ſerves as an Inſtrument in the Art of r will you 
fay this Man is guilty ? Yes, every one of them. But ſurely that Man | 
will be fo that riſes out of his Bed to call theſe Perſons up early, and tells 
them he hath a Jobb to do, and takes upon him the Office of the black 
Boy for Expedition, and corrects it with his Pen, bags it up and ſends it 


LES + 44 454 


nuſcript ſet it in the Form, corrects it; it is once wrong, and he makes it 
right; doth of the one Part one Thouſand, of the other Part one Thou- 
fand; bears ſuch a Share in the Printing as is within this Act of Parlia- 
% a you will have no Offender upon it. | 
My Lord, in relation to this Indictment, they lay there muſt be a 
direct Charge, that he maintained and affirmed that the Pretender hath a | 
Light and Title to the Crown of England; they ſay true; and if there 
e that Term uſed, by which it is commonly allowed is meant and un- 
erſtagd. the Pretender, we aſked no forced Conſtructions or ſtrained Ex- 
planation and unnatural Innuendoes, God forbid we ſhould ; we hope | 
and expect, in Juſtice, there will be the fame Conſtruction of thole | 
Nes as is uſually given to them, when uſed in Speech in all other 
aſes. | 
I think that what they went upon here, is hereditary Right ; and Right | 
to the Crown of this 1 is not mentioned in this Libel; there is | 
an Innuendo (innuendo, jus hereditarium ad coronam hujus regni); be | 


«| 
! 


. 


what the Uſe of Speech is, but to be underſtood. = 
I don't doubt but every body takes the Chevalier and the Pretender to 
be the ſame Perſon ; then this Perſon, this Chevalier, whoſe Birth was 
ſo ſolemn that it was a moral Impoſſibility of putting an Impoſtor on the | 
Nation, and hath perſonal Virtues and Endowments, that we only want 
an Opportunity to know him to admire him, and only want the Enjoy- 
ment of him to make us happy; Now what one Perſon in the World can 
, : {1 
But pleaſe to conſider, when they ſpeak of Right, the SubjeQ-matter | 
muſt needs be a Right and Title to the Government and Crown of Eng- 
land, Say they, in three Remarks, whether it be hereditary Right, the | 
Voice of the Feople, what Right the Voice of the People gives; and 
onarchy; what can that be applied to, | 
but a Kingdom, when it is affirmed that the Pretender hath all theſe 
Rights? That, Gentlemen, I do rely upon, is an expreſs affirming and 
atteſting, that he hath all theſe Rights, and conſequently a Right to the 
Crown of theſe Realms. 2 | f 
Mr. Lutwych, My Lord, I ſhall trouble your Lordſhip with ſaying 
but very little: The Priſoner hath been fo unfortunate, by his Defence, 


* 


three Things inſiſted upon by the Gentlemen of the other Side, by 

way of Objection; the one was, and particularly by Mr. H. — wh ? 
that it is not every mechanical Writing or Printing which is an Offence 
againſt this Act of Parliament: The Perfon, ſays he, is a Servant, an 


within this Act of Parliament: Surely a Printer may be within this Act 
ef Parliament: But I muſt ſubmit it, on the Nature of the Caſe, it doth 
not appear he. ated as a Servant, but as a Maſter; acted fo 
throughout the whole Affair; paid the other People their Wages ; 
received the Copy himſelf, and undertook the whole ' Buſineſs, tranſ- 
acting it all. This is what the Evidence prove, that he aſſiſted in 
every Act of printing; therefore, as to the Art of Printing, if that is an 
Excuſe becauſe it is a Trade, and ſo not within this Act of Parliament, 
if the Printer won't diſcover the Author, Nobody can be convicted on 
this Act. As to the Caſe of the Innuendoes, we muſt ſubmit that to your 
Lordſhip, whether there is not a poſitive Aſſertion, which the Jury are 
to try, whether the printing de & concernen' the Perſon mentioned in the 
Indictment, is not printing de & cencernen the Pretender; this being left 


Inditment, is intended by him or no. I don't know how any Indict- 
that any Libel ſhould be formed ſo, to have every Word of the Act of 
Parliament in it : Then it is proper to bring it in, in this uſual Method, 
by Innuendoes; I take it, without theſe Innuendoes ; and if he hath 
printed de & concernen a Right to the Crown of theſe Realms; and that is 
brought in by an Innuendo a Right to the Crown of theſe Realms; and 
that Matter being found by the Jury, that this Paper is printed de & 
concernen ſuch a Right, that Matter of Fact being ſo found, and we 
apprehend there is ſufficient Evidence for it, nothing ſo poſitively aſſerted; 
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Woman, ſhe bad a great Suſpicion f 9 1 g 
| whether it was calculated for ſuch a Caſe as the ciſoner's is ſuppaſed to 


as to ſay, when all Rights concur in him, is to ſay he hath a Right to | 
thoſe Viitues; that is very unintelligible to me, and ſeems to be a [trained | 
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tit to your Lordſhip: on the 


34 


% bog bends ie gt rr, 
Alec, One thing { muſt mention to you, whether or 1g 
den e and depermined agen the Dowiſe of ihe lag * 
mporary, and determined upon the Demiſe of the late ( and th 
Eſtabliſhment of the Succeſſion in che Houſe of Alanwer,. OE 

Mt. Hungerford.”' 1 did not ſay it was temporary, I did ſubmit it 


Dua Chief | 


_- Lord Chief Faftice. If one Part is calculated for the Queen during hot 
Life, ſo NE Part is calculated for the Pretender ** as he | 
2 is as gw 3 to 7 deve the * for the 29 of the 1 * 
as the other for the Liſe b Queen : if you think there is a out 
in it, I muſt deſire the Opinion of my 2 . 2 8 
Mr. Hunger ford, and Mr. Taelbey. No, my Lord, we had never any 
ſuch Thovght of it, nor don't inſiſt upon it. | SI as IS 
Lord Chief Juſtice King. Gentlemen of the Jury, this hath been 
long Evidence; I will endeayour to ſtate the Matter as well as I can. 1 
hope I ſhall not miſtake ; if I do, my Brothers will ſet me right. 
Gentlemen, This is an Indictment upon a Statute made in the Time of 
the late Queen. It is an Act intituled, An dd for the Securiiy of bir 
Majeſty's Perſon and Government, and of the Succeſſion to the Crawn „er 5 
Britain in the Proteflant Line. By that Act it is enacted, „That if any 
„ Perſon or Perſons from and after the 25th Day of March 1706, houkd 
„ maliciouſly, adviſedly, and directly, by Writing or Printing, maintain 
Wand affirm, that our Sovereign Lady the Queen, that now is, is not 
© the lawful and rightful Queen of theſe Realms; or that the pretended 
Prince of Walrs, who now ſtiles himſelf King of Great Britain; or 
„King of England, by the Name of James the IIId, or King of Statland by 
e the Name of James the VII Ich, hath any Right or Title to the Crown 
e of theſe Realms; or that any other Perſon or Perſons hath or have 
„Right or Title to the ſame, atherwiſe than according to an Act of Par- 
* lament made in England, in the firſt Year of the Reign of their late 
«© Majeſties King H#illiam and Queen Adary, of ever bleſſed and glorious 
„Memory, intituled, An Aut declaring the Rights and 3 Cubjeet, 
&* and ſettling the Succeſſion of the Crown; and one other Act made in 5 5 
<«« in the 12th Year of the Reign of his ſaid late Majeſty King lien 
the IIId, intituled, An A for the further Limitation of the Crown and bitttr 
« ſecuring the Rights and Liberties of the Subjed? ; and the Acts lately made 
« in England and Scotland mutually for the Union of the two Kingdoms; 
„ or that the Kings or Queens of the Realm with and by the Authority 
of Parliament are not able to make Laws and Statutes of ſufficient Foree 
and Validity to limit and bind the Crown, and the Deſcent, Limita- 
„tion, Inhetitance, and Government thereof; every ſuch Perſon or 
„ Perſons ſhall be guilty of High-Treaſon, and being thereof lawfully 
“ convicted, ſhall be adjudged 'Fraytors, and ſhall ſuffer Pains of Death, 
6 and all Loſſes and Forfeitures as in Caſes of Hijgh-Treafan.” 
L mention only that Branch of the Statute, becauſe the Indictment is 


only on that Branch. ; | 7 
Gentlemen, this Indictment ſets forth, That the Priſoner at the Bar, 
that he, as a falſe Traytor to our Sovereign Lord the King, after thus 
25th March 1706, to wit, the 10th Day of June in the 5th Year of the 
Reign of our now Lord the King, at London, in the Pariſh of St. Nr 
24 7 Alderſgate, in a certain falſe and treaſonable Libel, which he 
faid John 
rouſly printed, intituled, Ex ore tus te judies, Fox Popult Vox Dei, of 
and concerning the Perſon in the Life-time of King James the Second, 


late ray England, &c. pretending to be the Prince of Hales, and 


after the Deceaſe of the ſaid late King pretending to be, and taking upon 
himſelf, the Stile and Title of King of England, by the Name of Fames the 
Third, and of and concerning his Right to the Crown of Great Britain, he 
did maliciouſly, adviſedly, directly and traitorouſly declare, maintain and 
affirm, in one Part thereof, in theſe Words, That from the Selemnity of the 
Chevalier's (meaning the Pretender's) Birth, the moral Impoſſibility of putting 
an Impeſtor upon the Nation after the manner pretended, aud the Diſappoint- 
ment in the Attempt 17 proving him fo, I think it's pro nee if Heredi- 
tary Right be any Recommendation, be has that to plead in his Fabaur; an 
all 221 of limited Monarchy muft allow, that ought to be preferred, 4 
the Perſon having it is endowed with other Qualities fit to gavern ; aud the 


great Opinion all Courts have of this Prince's Virtues ſhews, he only wants 7. 
be known by us to be admired ; and we only want the Enjoyment of him to male 


us happy; and in another Part thereof, in theſe Words, I (meaning him- 
ſelf the ſaid Fohn Matth-ws) will conclude with three Remark. Firſt, 
That every Aſertor of Hereditary Right muſt be a Facibite. 3 That 

| Thirdly, 


every Whig that makes Vox Populi his Rule of Government muſt be ſo. 


Every Aſertor of limited Monarchy muſt be fo; the Chevalier (meaning the 
Pretender) being endowed 1th all princely Virtues, ſo that all Rights concur 
in him. There is another part of the Indictment generally, that he, the 
ſaid John Matthews, the ſame Day and Year, at Landon afdreſald. in the 
Pariſh and Ward atoreſaid, in the ſame Libel, maliciouſly, adviſedly and 
traitorouſly did declare, maintain and affirm, that the Perſon in the Life- 
time of James the Second, late King of England, pretending to be the 
Prince of Yates, and after the Deceaſe of the ſaid late King pretending 
to be, and taking upon himſelf the Stile and Title of King of Exgland by 
the Name of James the Third, hath a Right to the Crown of Great Britain. 

This is the Indictment wherewith the Priſoner is charged: Now whe- 
ther he be guilty or no, that you are to inquire on the Evidenee that 
hath been given. In order to make out this Charge, the firſt Witnels 
that is called was John Hutchins ; the Subſtance of his Evidence was, That 
in the Morning he came to the Printing-houſe of his Mother Mrs. fat- 
thews ; he ſays, one Thomas Roberts went with him ; that the Priſoner at the 


Bar was in Bed; that Thomas Robert, ſeized his Pockets, and he ſee him take 


out two Papers, which he delivered to him; he ſays, there were other Papers 
in the ſame Room, and likewiſe in another Room, and he went into that 
Room, and in a Box there he found other Papers ; ſome were found in the 


Room where he lay, others in another Room, but which were in the * 
a — 
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atthews then and there maliciouſly, adviſedly and traito- 
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en in another. Then you have it from him that they marked 


CO rn Or Rs © A — "I Ve Es of 

p 5 FRY | on fe” 4 i N 
1 (799) 1779. cnn ner Fight Frealon, i (720) 
© andarbich in the other, that he can't poſitively ſay z they were found.imthe | is a Sheet right Impoſed, and a Sheet wrong impoſed, which they think 
. Ca er in the other; and he aſked the Priſoner, ar" he. &, bye they | to be the ade the. Nite Worked off ; Then lets are . 
| were Wis f—— He fays, be owtied them all 20 be bis; He fays, within | perfluous Half-fheers. Mr. Darby ſays, it is impoſſible to make tlie 
b d Hours after he pur his Mark upon! chen, and be is fire, thets, are the | Half-ſheers agree, ſo ag that there muſt be ſuperfluous Half-ſheets, 
a Cams" Papers.” Aﬀcerwards, When ne was ſent de Newgate, 2 pretty | In theſe Libels here are contained all theſe Words that are in the In- 
| VVV 
4 Fust 1 go to Newgate ? Upon that he adviſed; bir to tell Who Was the] Now to fix this Fact on the Priſoner, they have produced Mr. Delafay | 
5 Author of the Libel. The Apfwer he made Was, ] know 1 ſhall be hang- and Mr. Buciley. Mr. Delafay, he ſays, that theſe Papers now produced 
0 | ehz;1 have nothing to do but let my Money fly to get a good. Jury,—— | are the Papers which the Wedge ſwore they took upon him; and 
Ii is the Subſtance of that Evidence, both upon the Examination and | when he was examined touching theſe Papers, he owned them to be 

the Orofs-examination. The next Witneſs is Thomas Roberts ; he (wears | his, and the Papers then lay before him on a Table, and he owned 
p he was with Hutchins; and he fays, be went, into the Room "before | that theſe Papers were taken from him; and as to anſwering any other 
5 Halli, and he fecured the Sword which laid upon the Coat, and then | Quettions, he was ſhy, Afterwards he was brought before the Lords Juſ- 
* he ſecured rhe Pockets, and Hutchint went into another Room and brought | tices ; the Brother gives you an Account how that happened,” When he 
3 outfome Papers: He fays, afterwards they took up the other People, the, was brought before the Lords Juſtices he was told, that he was charged, 
» Prifoners: They could not ga all in one Coach; he went in one, and J with two other Perſons then named, with printing ſuch à Paper; the 
0 Anſwer he gave was, So it ſeems, He was aſked, how he came to be con- 
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them; and he is poſitive they are thoſe Papors that were found upon him. 
As for theſe Papers, what they are, I will give you an Account when 
the Papers come to be read. He was aſked about the Papers taken aut of 
his Pocket; he ſays he gave them to Hutchins; As for thoſe two Libels 


taken out of his Pocket, be ſwears poſitively when he came into the 


Room he was in Bed, and he took them out of his Pocket, He was aſked 
25 to the Proof. ſheets, and the ſeveral Papers produced, and he ſwears to 
them all. He ſays, the gth September afterwards, when they had Orders 
to curry him to Newgate, when he came into his Room, the Priſoner aſk- 
ed him it he was going to Newgate? Says he, Is there a Bill found againſt 
wen He told him there was a Bill found againſt him of High- Treaſon. 
He ſaid he deſerved to be hanged, and he had nothing to do but to let the 
Money fly to get a good Jury; but as for thoſe who ſet him to Work, 
they were ungrateful Dogs, and good for nothing except over a Bottle of 
Wine or a Pot of Beer. Theſe are the Witneſſes that prove the find- 
ing of theſe Libels and the other Papers in the Cuſtody of the Priſoner, 
abc Priſoner's owning them. . | 
— The next Witneſſes were to prove the Printing of them, There are 
two Witneſſes called, Milliam Harper and Lawrence Vegey. William Har- 
per is an Apprentice to Mrs. Matthews.” He ſays, om a Saturday Morning, 
which was the 6th of June, about four o'Clock in the Morning, the Pri- 
foner called him up; he knew he called bim up for printing this Pa- 
pr becauſe, he ſaid, the Day before he heard him ſay he had a Jobb to do: 
When be came up, he found Lawrence Yezey there, and he faw the Pri- 
foner, and he helped the Priſoner and Vexey to work off this Libel, He 
remembers the Compoſing Part of the Paper, and he ſaw the Priſoner at 
the Bar compoſe Part of the Paper now produced, and the Manuſcript did 
lie before him; and that he compoſed Part of it, but whether all he can- 
not tell; but ſays, he compoſed Part, the Manuſcript lying before him; 
and he believes the Papers now produced are the ſame, e 
There is likewiſe another Paper produced, which is wrong impoſed: 
Now the wrong impoſed Paper was found upon him. He ſays, there was 
a Sheet wrong impoſed, and the Priſoner at the Bar came up and told him 
he had tranſpoſed the Pages, and he muſt alter it ; afterwards it was right 
impoſed; he ſaw it when it was wrong, and afterwards when it was right 


impoſes, and the Priſoner at the Bar did it; he ſays, that as they printed 


them, the Priſoner at the Bar took them off the Preſs, and there was nigh 
a Thouſand printed, and they had done about eight or nine o'Clock in 


the Morning; and then the Priſoner bundled them up, and carried them 


out of the Printing-Room, and ſaid one ſtaid for them. He ſays, to the 
beſt of bis Belief, the Paper now-produced was printed off at that Time ; 
he knows no other Paper printed then; he ſays, he at that Time read the 
Title, and that is all. 

Gentlemen, He was aſked upon his Crofs-examination, - whoſe this 
Printiag-Houſe was? He ſays, it is Mrs. Matthews's ; but the Priſoner, 
who is her Son, always carries himſelf as Maſter ; and he doth not know 


whoſe Hand-writing this Manuſcript is. 


Then there is another, the next Witneſs, Lawrence Vezey z he ſwears, 
That he belonged to Mrs, Matthews's Printing-Houſe; he came there in 
we laſt, in order to go to Work: When he was in the Court-Yard, he 
called out, William, who was the Apprentice; who opened his Window 
and told him the Door was open: Upon that he went into the Preſs-Room, 
and while he was there his Mafler the Priſoner came up and told him, he 
had a Jobb to do; that he afterwards went to Market; that in the mean 
time, when he came back, there was a Form compoſed of Vox Populi Vox 
Dei; who compoſed. it he can't tell; but the Priſoner told him, he had 
tranſpoſed the Pages, and he took it out of the Form, and lays it on the 
Stone, and tranſpaſed it right, He laid it on the Preſs, and the Priſoner 
pulled it off bimſelf, the Proof that was right. That a Morning or 
two afterwards he came again, and then they worked off the Impreſſion, 
and they printed about a Thouſand of each ; and after the Jobb was done, 
he received fourteen Shillings for Farper's Share and his own ; Harper owed 
bio: Money, and ſo he kept all upon his own Account. The Proof-ſheets 
are produced, and he upon the View of them ſays, they are the ſame, He 
ſays, one of the Papers is wrong impoſed ; he never read the Book; but, 
on his Croſs-examination, he ſays, there is a Line at the Top, and a 
Flower over that. He was aſked, whether he knew George Matthews ? 
He ſays he doth, but he never ſaw him ſince he was taken and carried up 
by the Meſſengers. 8 | 
There are two other Witneſſes called to give their Opinion of Print- 
ing: You hear from both of them, that theſe are the Proof-ſheets, or re- 
viſed Sheets, which are in effect the ſame ; and that appears from the 
Amenements upon them ; and one of them is right impoſed, and the other 
of them is wrong impoſed. Having made this Way for the Reading this 
Libel, and the | Fat found in his Pocket, they are produced ; and the 
Libel that was found in his Pocket hath been read, and J believe they will 


_ conſent en both Sides, that you ſhall have the Libel with you, when you 


go out to conſider of your Verdict. There are-two of them produced, 
and in thoſe Libels all theſe Words as laid in the Indictment are there; 
the Beginning of the Libel is laid in the Indictment, and the latter Part : 
There is a Clauſe in the latter End not laid in the Indictment, - There are 


likewiſe produced two Proof-ſheets, of which, all the Witneſſes ſay, there | “ John — 


VoI. IX. 


cerned in ſuch a Buſineſs ? He ſaid, it was Neceſſity. He was aſked, who 
was the Author? but he would not tell. This was the firſt Time. He 
ſays ſome time afterwards, upon a Letter received from the Priſoner, be 
was brought before the Lords Juſtices again ; he told them a fooliſh Sto- 
ry, but would not tell who was the Author: On the Evidence of Mr. 
Delafuy, I did not think it Ground ſufficient to read the Letter, though 
it was afterwards ſufficiently proved by an Evidence he called himſelf, 
Mr. Buckley,” all he ſays is, that he was preſent at the firlt Examination; 
he ſays, when the Meſſengers brought theſe Papers, and laid them down. 
on Mr. Delafay's Table, he aſked him whether theſe Papers were his? He 
ſaid they were. I aſked him how he came by them ? He refuſed to tell me, 
He ſays he told him, You are charged with printing theſe Papers, which. 
is a great Crime; he made no Anſwer, but took Snuff. This is the Subs. 
ſtance of the Evidence given for the King againſt the Priſoner at the Bar. 
Now, on the other Side, what is inſiſted on by him and the Counfel for 
him are ſeveral Things; ſome Points in Law, and ſeveral Points of F 08. 
The firſt is, that this Law was temporary; that is over, and is ſo plain 
they did not think fit to inſiſt upon it. The other is, that ſuppoſing the 
Matter contained in the Indictment to be proved upon him, it is not 
High- Treaſon within this Act of Parliament; that it is not to be ſupport= 
ed againſt him, but by theſe Innuendoes, e 
Now, Gentlemen, as to that, I do agree with what the Counſel for the 
Priſoner ſay, that by an Innuendo you ſhall not put a eaning upon 4 
Man which is not his. This is not the Caſe ; The Caſe here is a poſitive 


Charge, that the Book he wrote relates to the pretended Prince of ales; 


and the Matter of Fact 8 are to try is, whether it is ſo or no. 
Now as to that the Objection is, you can't underſtand what is meant 
by the Chevalier to relate to him, from the Solemnity of the Chevalier's 


Birth, and the other Things which follow. 


I take it as to that, we are to underſtand it as all Mankind do. You 
are to conſider, whether that Book is written concerning the pretended 
Prince of Wales, and his Right to the Crown; therefore the firſt Conſider- 
ation is, whether this Libel is written concerning the Pretender, and his 
2 7 and Title to the Crown of Ingland, then all theſe Innuendoes ſig- 
nify nothing; for the Innuendo relates to a Thing that is proved. Now, 
Gentlemen, it is not ſaid, nor the Counſel for the Priſoner don't any way 
ſhew who elſe it is applicable to, or whoſe Right it is concerning. 

That is the Matter of Fact you are to conſider ; Is it poſſible for Men 
of common Underſtanding and Senſe to imagine, that this Right is con- 
cerning any body elſe but the Pretender ? If ſo, then the Deſendant will 
be acquitted. | | | Fx 

Therefore the firſt Part of your Conſideration will be, whether this Li- 
bel relates to the Pretender, and his Title to the Crown of England; as 
to the Words themſelves, they do not appear in the Indictment ; the 
Treaſon is, to affirm that the . hath any Right whatſoever to tlie 
Crown of theſe Realms; and therefore, as to the affirming that, ſay they 
it doth not appear in the Indictment. 24 

Then the next Conſideration will be, whether or no the Priſoner at 
the Bar hath printed it. It is Printing, and, declaring by Printing, that 
the Pretender hath a Right to the Crown of theſe Realms. They 
ſoy, Printing is a mechanical Art; but if nobody elſe appears to you to 
be the Printer, and if People will uſe dangerous Arts, they muſt uſe them 
lawfully, how mechanical ſoever; or if he cauſed it to be printed, that 
makes no Odds. | | $2 
The fir Witneſs they call is George Matthews, Brother to the Priſoner 
at the Bar. He ſays, he remembers very well, the more exact becauſe it 
was his Birth-day, as he was going to his Mother's Houſe, his Siſter met 
him, and told him ſomething was printing in his Mother's Houſe ; that 
he examined Yezey and Harper both in his Cloſet privately, and publickly 
before the reſt of the People, and aſked them, whether they or his Bro- 
ther had printed any Libel againſt the Government? They told bim, No, 
they had not; this is what they told him. "He ſays, his Brother. is a 
oung Man, that you ſee he is; he was an Apprentice to his Mother. 

hen he gives you an Account of the Manner of their Printing. 

He was croſs-examined concerning this Letter, which Mr, Deaf did 
ſpeak to, but could not prove: He lays, he went Home and drew a Let- 
ter, and after he had drawn it, he made ſome Amendments of his own, 
It was the common Vogue that his Brother was the Printer. Upon this 
he went to Newgate to carry this to his Brother; his Brother came to the 
Grate, and he gave it to him thro' the Grate, and in fix or eight Minutes 
Time he brought it, and delivered it to him again, with his Naine ſigned 
to it; and he believes this is his Brother's Hand-writing ; That proves 
the Letter to be his, and makes it Evidence, The Letter being read, the 
Purport of the Letter is this: 1 John Matthews, being heartily ſorry 
s for the Crime I have been | guilty of againſt his moſt Raced Majeſty 
« King George, and his Adminiſtration, and from a thorough Conviction 
« of my Errors, and unfeigned Contrition for them:“ There he profeſſes 
his hearty Sorrow for his Errors and Offence then it follows, I do 
6 hereby make the following Declaration and Confeſſion, that the Libel 


« now in Queftion was given me by one John Broderick, as, alſo 
« the Money for. printing of it; and further I declare, that the ſaid 
riet took the foul Proofs of the Paper aforeſaid from me 
| oi ar R452 bg in 


- rater Robert Bentley and Robert Profier + They believe him to be an | 


Gru Britains! | 


Ane the next place, ſuppoſing that to be ſo, the next Thin is, whether 
he hath done 15 maliciouſly and adviſedly. The Fact implies alice : and 


the doing of aa Thing adviſedly, is doing it with thinking. The Witnefles 


ſay, for ſeverul Days they were defired to aſſiſt him. 


Upon the whole, if it Mall appear to you, that the Priſoner at the Bar 


math printed this Libel, or cauſed it to be printed; and that by this Libel, 
he hath mahciouſly, adviſedly and directly maintained and affirmed, that 
„the Pretender bath any Right or Title to the Crown of theſe Realms; 
then he is guilty of the Indictment, otherwiſe you muſt acquit him. 
II The Fury withdrew, and after a fhort Stay, returned 
if if and brought in the Priſoner GUrLTY.) 


155 | fitde my Goneral. My Lord, I humbly pray the Judgment of the Court 


againſt the P riſoner at the Bar. 1 8 
Mr. Hungerfou. My Lord, I humbly hope that your Lordſhip will 
not proceed to give Judgment upon this Indictment, but that Judgment 
ba be urfeſte. 10896 a ä a 
. by ſhall appear to your Lordſhip, that the Offence made High- Treaſon 
bv this Act is not deſcribed in the Indictment with ſuch a Certainty as the 
Law doth require, then in conſequence there is no Offence; and if fo, 
there can be no Offender. I take it to be a Rule in Law, that where a 
Lutin Word hath ſeveral Meanings, or doth denote feveral Things, and in 
the Indictment or Declaration it is intended that it ſhall import one ſingle 
Senſe or Meaning only; in order to reſtrain it to that ſingle Meaning, it 
muſt be aſſiſted with an faglict; this was the Rule the Judges went by in 
the caſe of Hexam and Coniers, four Jacobi ſecundi, 3 Modern, Felis 238. 
where an Ejectment was brought de amo Tenemento. This was a6judged 
maught, though after a Verdict; becauſe the Word T enementum ſignified 
ſeveral Things, in truth every thing that can be held, as Titles, Advowſon, 
an Offee, an Houſe, and under that Head, any Sort of Houſes, a Brew- 
: Er. +1 | 124 2 VB #$ 178 | f a ' ; 
= 1 now, to apply this to the preſent Caſe: The Thing made Treaſon 
by the Act is Writing or Printing; the Charge upon the unfortunate 
outh at the Bar is, that he impreſſit fuch a Libel 3 which Word, with 
numble Submiſſion, doth not neceſfarily import Printing, unleſs ex lained 
by an Anglict, for the Word impreſſit may ſignify ſeveral Things 1 des 
Printing; as Sealing, Stamping, and is uſunlly made uſe of to fignify theſe 
things. If I were to o that fuch a one ſtamped a Book, L ſhould ſay he 
imprefit Libelum; and the common Language of Attorneys in their Bills, 
where they charge the Stamp-duty is, pro Inpreſſione rcgali, Ec. And as to 
the original Meaning of the Word, it could never be taken to expreſs 
Printing: The Romans had no Printing; and where they had not the 


Thing, they could not have the Appellation proper for it; for Things 


| ire Words, which are but the Signs of them: wherefore I hum- 
Mo Wan 74 adgment will be drrefted fn this Caſe, and the rather, for 
the Reaſon that was given by the Judges in Griffth's Caſe, "that an In- 
dictment being a Declaration at' the Suit of the ing, againſt the Life of 
a Subject, ou ht to ſet forth a ſufficient Certainty of the Fact. 

Mr. Ketelbey, My Lord, the laſt Service we can do for our unfortunate 
Client is, to move in Arreſt of Judgment; and if the Words inſerted in 
the Indictment to ſet forth the Subſtance, the very Giſt of the Treaſon, 


are uncertain, and do not ſufficientiy denote the Offence intended to be 


charged; this is the proper Time, as we apprehend, to take advantage of | 


efect. | | 

Ny Land: this Word impreſſit is an equivocal Word, of different < 8 
nifications, imports ſeveral Senſes in Engl; and though we ſhould a 
mit that ĩt likewiſe ſignifies to print, yet if it equally ſignifies other Things, 
if no Latin Word be added to it to reſtrain, nor any Ang lic to explain the 
Senſe of it, we hope your Lordſhip will not proceed to Judgment upon 
this Indictment; and in this Caſe more efpecially, fince Printing is effential 
toghe Offence of which the Priſoner is found Guilty ; and ſome of the 
Significations of this Word impreſſit are criminal, and others not criminal 
within this Act of Parliament; And for this I ſhall only cite the com- | 
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| ſhall fay (ſtill denying they are right in Time, but to ſatisfy the Gentle- 
men and Mankind) in anſwer to this Objection, is, if it had been made 


8 
= 
=> 
< 
= 
Oo 
2 
Aa 
= 
a 
- 
=” 
a 
— 
< 
2 
= 
— 
© 
2 
2 
— 
Mo 
2. 
— 
S. 
= 
oQ 
w 
- 
E. 
2 
= 
0 
— 
* 
2 
= 
0 


| applied to a Fact not at that Time uſed; therefore n. 


much known of all Men of Literature, all Bodies o Hees, to mean 
that that Book ſhall be printed, as any Latin Word whatſoever is known 
what it means, Let them look into any Books licenſed, by any of the 
Univerſities, what is it but,;mprimatur by the Archbiſhop ? What is it hut 
imprimatur by the Secretaries. of State, or any other Perſon ? Is. there any 
other Word, made uſe of but imprimatur, when any Trial hath been printed 


| by the Authority of your Lordſhips the Judges, the Word is uſed there; 
look into a Law-book, have they not ſeen it igned with the Won ing 


matur under the Authority of all your Lordſhips the Judges! What can 
give more Sanction than the Opinion of all the Judges to the proper Uſe: 
of this Word ? What other Word is there for the denoting, of. Printing? 
Why, my Lord, intrimatur {ibellum, it is the joining of it to Aibellum, diverli- 
fies it from any other Meaning, bowever indefinite, or, as they ſay, equi- 
vocal, the Word is; it is according to the Subject- matter to Which it. is 
applied: If to a Book, it is to be applied to the printing of that Book. 


Is this the firſt Time this Word impre/it was ever uſed in an Indictment? 


I appeal to every Record, whether ever any other Word was uſed, or 
Ang icè put to it, but the Suhject-matter it was applied to! Lſay Rill, they 
are in the right to do every good Office to ſerve their Client but they 
have miſtaken their Seaſon ; they are excluded by the Words of the AG ef 
Parliament, and the Opinion of your Lordſhip. But ſtill. I inſiſt, this 
the conſtant Opinion of the Uſe and Application of this Word by Men 
of the Law, without making Uſe cf any Anglic, by all. Men of Literature 
and Bodies of Literature; if all theſe Experiences can give a Sanction 40 
the Ute of that Word, we have that to juſtify us in making ule of the 
Word here. | e oY 
Serjeant Che/ire. I perceive the Gentlemen don't ſay this is an impto- 
per Latin Word, becauſe they Know then this is not a proper Lime to 
offer it in arreſt of Judgment: But, be that as it will, I beg leave to in- 
{iſt upon it that it is a proper Lain Word, and properly applied; and I 
would beg leave to conſider, whether Words that may be capable of ſeveral 
Significations, when applied to Varticulars, may not be underſtood what 
they mean, without any Anglice? If I miſtake not, Liber. that very Word 
ay be capable of four Significations : It ſignifies Bacchus, it figaitics free, 
it ſigniſies a Book, and it ſignifies the Bark ef a Tree. Now, imprimere buuc 
{brum, would any dody think this improper without ſaying imprimere hunt 


'| Htbrum, anglic this Book? Therefore, admitting imprgſit could be capable 


of other Significations to many Purpoſes, yet when it is impreſſit lilaluum, it 
muſt be underſtood to be Printing; as When it is imprimere bunc lib um, 
they ſhould ſay they don't mean a Book, but impreſſit the Bark of a ]'ree 

I think this Objection is ſo contemptible, that it ought not to have 
a further Anſwer. P Re tac 

Mr. Zutwych. My Lord, as to the Time, I only beg leave to mention 
the Clauſe in the Act of Parliament; that gives him the Liberty of 
having. Counſel, and Copy of the Indictment, and ſeveral other Pri- 
vileges ; therefore, as this Law hath given him theſe Privileges, ! which 
they had not beſore, it comes in by way of Proviſo, and takes away this 
Part of the Advantage they had before, that they ſhall not take Advantage 
of any Miſwriting, Miſ-ſpelling, falſe or improper Latin, after Ptca pleaded 
and Evidence given: So that they are out of Time, as they have had the 
Advantage of this Act of Parliament, if it depended ſingly on that Matter. 
As to the Notion of the Werd impreſſit being improper, I believe ſome- 


body would have lit on this Objection before, if any thing in it; for it 
hath been the conſtant Method to uſe this Word impreſſt, to ſignify printed, 
without an Anglics, or any thing like it. I believe the Precedents are all 
ſo. We apprehend it is a very vain Objection, and no Weight in it; 
and therefore we hope no Regard will be had to it. | rtf 


long before Printing was; but when Printing came to be in uſe, that Lt 
Words we ſee have been improved; and tho' they have ſignified ot ner 
things, yet when * come to be applied to particular Circumſtances, are 
improved thereby. Every body knows what that is, when it determines: 
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Mr. Reeves. I muſt agree, that when iraprimo was a Latin Word, it was. 
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"more plain than td determine it Hat ic Reni any thing but Printing, 
10 1a Ae 1mpreſſionem, he declared q affirmed þ 'Printi ; 
x en 


mother 


inc it bath 
gained that uſe, no other Word is made uſe of eith 
8 


© ban be put n the Word but by Printing ; an 
wy Jean be Applicable c bis Tape 4 

Jellum, ce ni We humbly hope this is as, clear a 
„They admit, if we had added an aglice, it 2 8 0 have been proper ; 
dont Kno any Ang/ic? that would Rave help'd it, taking ith 


1 


aſe as can, be. 


. 


proper Word; though, as we apprehend, they are not in proper time to | 


make this Obection ; it ſhould have been before Pleapleaded. 
Mr. Bootle. Admitting they are in proper Seaſon to make this Objection 
.'\{which'weapprehend they are not), there is nothing in the Objection. 
This is the pew Light that hath ſprung up in this Cauſe. The firſt Ob- 
x jection was equally of conſequence with this ʒ they don't pretend that any 
other proper Word was uſed by the Romans; Altho' they have uſed this 
"ever ſince the uſe of Printing was found out, as the proper Word to ſig- 
61 f believe there is not one Inſtance to be ſhewn, wherever any other 
Word wðas uſed to ſignify the printing of a Libel, They ſay, it is of an 


_ "equivocal Senſe, and may mean Stamping as well as Printing. In this 


» Caſe, as the Word impreſj is coupled with other Words, it can't mean 
\ Stamping—rmpreſſit Iibellum—1s it poſſible for any Prefs or Stamp to ſigni- 
y in bis Anglicans verbis? Therefore, to ſhew how groundleſs this Objec- 
tion is, that it is impoſſible it ſhould have any ſuch Meaning, can a Stamp 
ſet forth all theſe Engl Words in the Indiament ? That he impreſſit, 
» therefore, muſt ſignify that he printed. My Lord, with great Submiſ- 
\ Hon, we think it is an Objection taken merely for the ſake of Objecting, 
becauſe driven to the laſt F xtremity. As for the Inſtance of uno tenements, 
and ung pullo, it is not to the ark goth Pulls ſignifies any young, and tene- 
me ntum is well known in the Law for a very univerſal T erm; therefore it 
becbmes neceſlary to be explained. This Word can't want any Expla- 
nation. Therefore we hope no Regard will be given to this Objection; 
and pcs ur Lordſhip's Judgment agaiaſt the Priſoner at the Bar, 
Mr. unge ford. My Lord, they object to us, in the firſt Place, that we 
fe improper in point of time as to this ObjeCtion ; that it ought to have 
been made before the Priſoner pleaded or Evidence given.—And it is fur- 
tber ſaid, that tho* we were proper in point of time, yet there is nothing 
in the Objection itſelf. As to the time of making this Objection, ſurely, 
eonſidering the Nature of it, it may be made at any time. The Offence 
made Treaſon by the Act of Parliament, is Printing: we ſay, there is no 
Word in the Indictment which imports (at leaſt neceſſarily imports) Print- 


PI 


— 


ing; and, if fo, then conſequently there is no Charge of Treaſon before 


the Court: and ſurely, it may be at any time urged, that the Proceeding 
is null and void, if there be any fatal Error in it whereby to make it ſo, 
But the King's Counſel ſeem to have waived this Objection as to the Im- 
propriety of the Time, by going into the Nature of the Objection itſelf; 
and I ſhall therefore apply myſelf to what they have ſaid upon that Head. 


Mr. Attorney obſerved, that the Word uſed in Licenſing of Books is 


Inprimmtur, and that Impreſſit (which is the ſame Verb in the Active Mood) 


is the Word uſed in the Indictment. I will admit it, that Imprimatur is 


wſed for licenſing the Printing of Books, particularly when Books are li- 


cenſed by the U niverſities (and for my Part I wiſh all Books were licenſed 


by them, I am ſure there would then be no Hereſy or Treaſon in them); 

but generally Licences for Printing are in Enghþ : But that which I of- 

fer to your Lordſhip's Conſideration in this Matter is, that tho' in an Uni- 

verſity Imprimatur, a looſe or allegorical Word, which may have ſeveral , 
Meanings, may be made uſe of, yet we are now in a Court of Juſtice, in 

a criminal Caſe, in a Caſe of Life and Death, where if the chief Word 

which deſcribes the Offence hath various Significations, it ſhall not be 

taken in the worſt Senſe or Meaning, unleſs reſtrained to that Senſe by an 

Auglicè. : | 

Mr. Serj. Cheſbire, by way of Illuſtration of what he hath ſaid in this 
Matter, was pleafed to be very critical upon the Word Liber : It ſignifies, 

ſays he, a Book, it ſignifies Bacchus, it ſignifies free, and it ſignifies the 
Bark of a Tree. | 

Give me leave, my Lord, to follow him alittle in this Criticiſm. I be- 
lieve the Word Liber doth not denote ſo many different things as the very 
Jearned Serjeant would ſeem to intimate. In the very early Ages of the 
World, befote Writing was a common Accompliſhment, before Vellum, 
Parchment, or Paper were found out, People writ upon the inward Rinds | 
or Barks of Trees, which Bark was called Liber; and, from thence, when 
Parchment or Paper was, in After- ages, writ upon, that was called Liber 
too: The fame Practice hath likewiſe given Occaſion that Cedex ſignifies 
both the Bark ofa Tree, and a Book: As for I hir, free, it is always uſed 
in an adjective Senſe, and a Noun Subſtantive is always expreſt or under- 
ſtood. And as for Liber ſignifying Bacchus, the Serjeant hath been at Din- 
ner, he hath eat and drank plentifully, I dined with him, and I find he 
bath forgot part of the Name of Bacchus, for he is called Liber Pater, and 
not Liber only, that I remember. | _— 

But what I inſiſt upon in this Matter, my Lord, is, if a Man were to be 
charged with Stamping of a Book or Paper; it would be ſaid that he In- 
preſſit the Book or Paper; and the Charge againſt Mr. Dyett for forging the 
Law-duty-Stamp was in thoſe Words; and ſince, by the Charge of In- 
preſſit Libellum, tamping (which is not e 4 b may be as well 
meant as Printing, unleſs explained by an Auglicè; I humbly hope Judg- 
ment ſhall be reverſed.in this Cale. HS | | 

Mr. Ketelbey, My Lord, I ſhall be very ſhort in what I am going to ſay. 
It hath been inſiſted on, that the common F orm of licenſing Books to be 
printed, by the Judges, Archbiſhops and Univerſities, is by uſing the 
Words Imprimatur Liber cui titulus, &c. If any one Inſtance could have 
been produced where my Lords the Judges hat uſed. that Word in allow- 
ing the Printing of any Books, ſuch a Precedent would have ſtopp'd our 
Months as to this Objection ; but I have here in my Hand a large Volume 
of Trials and other Tracts, that have been licenſed, ſome of them by the 
Judges, and others by the Secretaties of State, and Lord Mayors ; yet the 
laid Imprimatur is not uſed in any one of them, ——All theſe Licences 
are in Engliſh, and I don't remember any one Law- book that was ever li- 
cenſed by the Judges in Latin. ; 

I pay all the Reſpect imaginable to the Archbiſlops and Biſhops, and 


. 


K cn 


1 


„„ iis” tt 
| 0 


? e ren gom | « 
lie Signification of the Word ccc the Saeed! matter, „Nothing 


29 N N * 9 = SP * 7” 0 * K 7 TY Tr CL Oo" * * 9 5 F + 8 G 
e 8 1 , * e n 8 J \ * 

7 > PS 5 33 Se p x Ws PP : AT 

* Ss [| 2 + * 7 * £ / 
= - ” 5 * b 

fn o "7 @ 


. I 
4 
m 


5 9 J LY - * „ N 8 , _ 4 
90351 bot SW volt nenn DOE. 17502; 223100 62 196? 


i eee boYutg 219 : £ * | 
to what they do; but, as I take it, their Licences ate generally fact by 


their -Sectetaties or Chaplains; Whether chey have any legal Authority 


I nntyng, no. ſot the licenſing of Books, or if it amounts to any thing more than a Vare 


r in legal Prock, ings rat Kame, cannot tell; and therefote with the utmoſt Deſerence ſub- 


Recommendation of the Goodneſs of a Book; under the Protection of a 


— 


mit it do your Lordſhip's Judgment, whether any Weight can be laid on 


thoſe Inſtances. 


| 5 a | ni 
I |... The Univerſities have certainly, at this time; a Right to licenſe Books 


0 


an im- printed within their reſpective Juriſdictions, and I believe they generally 


;uſe the Word Tmmprimatur, and it is ſigned by the Chancellor; but this 
Privilege is of a very late date, it being not many Years ſince Books were 
firſt printed there. I pray God bleſs the Univerſities, continue to them 
their preſent Authority, and increaſe it: But we muſt not admit that the 
modern Uſe of a Word, tho' by thoſe learned Bodies, can give ſuch a 
Sanction to the Senſe of it, as to make it a concluſive Anſwet to our Ob- 


Jection. | 


Mr. Beetle ſays, it hath been a Word uſed ever ſince Printing was found 
out, to ſignify Printing; and that no Information hath been brought for 
printing a Libel, where that Word hath not been made uſe of; but he is 
not pleaſed to mention any ancient Precedent, nor any Caſe where this Point 


* 


| hath been judicially determined; Indictments for printing Libels were 


very rare in former times, and are ſcarcely to be met with in the old Law- 
books; lately indeed they have been more frequent, but I 'belieye-have not 
always been drawn by the moſt ſkilful Hands; and if ſome Miſtakes) in 
them have been paſt over in Silence and without an Exception taken to 
them, we hope a faulty modern Precedent, upon the Rolls in the: Crown- 
_ Office, ſhall not have more Weight with it than the Univerſities 
They are pleaſed to inſiſt, that we have not the liberty nom of making 
this Objection, as being out of time; ' becauſe, in the point of falſe and 
improper Latin, it ought to haye been offered before Plea pleaded: But, 
my Lord, we muſt beg leave to put this on a right foot; we don't object 
it as falſe and improper Latin; we ſay there is no Offence charged in the 
Indictment ; the Act of Parliament ſays it muſt be by Printing; ifſthey have 
uſed a Word that doth not ſignify Printing, the Indictment cannot: be 
id cannot be High Treaſon ; my Lord, we ſubmit it to your 
Or IPs gti. 
The Judges were all of Opinion, that the Objection did not come out 
of time, becauſe they did not take it for falſe and improper Latin. But all 
agreed, the Word /mpreſſit was very proper to ſignify Printing, as uſed in 
the Indictment, and that there was nothing in the Objection. x1 


—— 


— — 


* 


Mr. Hungerford. My Lord, there is another Objection, which I hum- 
bly take the liberty to make: It is this; the Offence made Treaſon by this 
Act of Parliament is, that if any Perſon ſhall maliciouſly, adviſedly,and 
directly, by Writing or Printing, maintain and affirm that our Sovereign 
Lad ö the 3 that now is, is not the law ful and rightful Queen of theſe 
Realms, or that the pretended Prince of Wales, who now itiles himſelf 
| King of Great Britain, &c, hath any Right or Title thereto; the Lan- 
guage of the Act of Parliament is, *“ and now” (that is, at the time of 
the making of the Act) “ {tiles himſclf” ſo and ſo : But the Indi&ment 
doth not purſue the Words of the Act of Parliament, in deſcribing the Per- 
ſon of the Pretender; for the Words in the Indictment are theſe ; Perſona 
| in vita Jacobi ſecundi nuper Regis Angliæ, &c. pretend. i princip. Mullie, et 
Poſi dicli nuper Regis decęſſum pretendeu. eſſe, & ſuſcipien. ſup. ſe ſlilum & titu- 
lum Regis Anglize per nomen Fucobi tertii; fo that whonow tiles himſelf, &c. 
is not mentioned in any Part of the Indictment, and conſequently the Per- 
fon deſcribed or intended by the Act of Parliament, and the Perſon deſeri- 
bed in the Indictment, may be two different Perſons; for if a Perſon doth 
now, or five or ſix Months ago, ſtile himſelf King of Gredt Britain, it un- 
ſwers the Deſcription in 2 of Sciling himſelf King of Great 
Britain pꝛſt dicti nuper Regis decſſum, {or it is not ſaid ——immediately after 
his Death, and yet that Perſon may not be the:Perſon who at the. Time, of 
the Act took upon himſelf the Title of King, &c. and ſince, by the word- 
ing of the Indictment, it doth not appear that the Perſon there defcribed is 
the ſame Perſon with him in the Act of Parliament, the Indictment ought 
to be aſſiſted with an Averment, that the Perſon deſcribed in the Indict- 
ment is una & eadem Perſona with him deſcribed by the Act of Parliament, 
whereby the Identity of the Perſon would appear; and, for want of this 
Averment or following of the exact Words of the Act of Parliament, we 
hope Nis Offence is not ſufficiently laid, whereby to affect the Priſoner at 
the Bar, | | F 

Mr. Ketelbey. If they had ſaid immediate paſt deceſſum, they had taken in a 
greater Length of Time, than now. they have done; and having only laid it 
peſi deceſſum, generally, it may, or it may not, be immediately after. the 

cath of the late King James; aud then that intermediate Space of Time 
is not accounted for or aſcertained in the Indictment, without ſuch Aver- 


| 


all reſpects, and to all Intents and Purpoſes whatever ; but here, ſince the 
late Kiog James died before the paſſing this Act, it doth not neceſſarily ap- 
pear, tis no natural Conſequence, that the Perſon who in the Life-time 
of King James the Second pretended to be the Prince of Malis, is the ſame 
Perſon that after his Deceaſe pretended to be and took upon himſelf the 
Stile and Title of King of Great Britain, 85 2 
Attorney General. My Lord, we are not bound, with Submiſſion, to pur- 
ſue the very Terms of the Act of Parliament. If, upon the Face of the 
Indictment, it appears the ſame Perſon is deſcribed in the Indictment as in 
the Act of Parliament, it is ſufficient, There are two Deſcriptions of 
this Perſon in the Act of Parliament; the one is, that the pretended Prince 
of Wales, who now ſtiles himſelf King of Great Britain; the one is the 
pretended Prince of Wales, and the other King of Great Britain. If Mr. 
Hungerford may be allowed to mean there may be many Pretenders, tho' 
I believe he won't ſuppoſe that there were any before the Pretender him- 
ſelf, that called himſclf'the Prince of Males; fo that that is plain who is 
meant by the Pretender. The ſecond part of the Deſcription, „who now 
« tiles himſelf King of Great Britain,” oft deceſſum Facebi ſecundi nuper 
Regis Angliz, is not that Jemper peſi deceſſum; was not the dece/ſum of 
King James the Second before the making of the Act of Parliament; and 
is it not the pretended Prince of Males who, immediately poſt and Jemher 
poſt deceſſum, tiles himſelf King of Great Britain, that brings it down to 


S 


the Time of the Act of Parliament, and continues it to the Time of the 
Inditmen: 


( iT) 


ment as we contend for. The Indictment ought to have been certain, in 
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1708 1% Will 
LJallicment laid ; The g,. deve hgn, s in Bands here over-reaches the AR | Walk 
_ of Parliament in point of Time, goes along with it, and continues with 
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| ® ceof tial and after his Death to be, and took, upon himſelf 
Prince of Males, and after his Death pretended to be, and took upon bimfelf Ar. Ke u, 1 
The Stile and. Title of King of Endlang.. The Expreſſion in this Indie- The Ad © Parliam ber any . | | th 
N goes through in the Plural Number (hath any Right or Pitle to 


by way of 


only with reſpect to this individual Perſon, who is here called the * 


(): Monday the 16th of January, 1748-9, the Commiſſion was 
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ie-6ll che Tudifimene preferred, mms, 19s 2g ng erg, 
* Cheſbire. My Lord, the Err in this Inditment 3% 
the Liſe-time of King Jane the Set 


ment ſays it more plain than as they would have it; the la Wing 
James was dead before any of the AQs of Parliament, and that which 


ond pretended. to be the 


| himſelf the Stile and Title of Kin 


Wales, and,'t e now, beg "Y he. Sti le 
Fed: . the is called by the Nine in the tn- 


Ee — "eB 
Mr.” _ My Lord, T beg Leave to mention one Word more. 
f Parliament iy Right to the Crown'of theſe Realms), 
and fo it goes | | 
the Crown of theſe Realms); it relates to the Union of the two Realms 
land and Scotland, and from one End to the other mentions thim 


TI 


they would have us have ſaid, is a much leſs Aſſertion, and not ſo proper ; of Exp they have expreſſed it in the Indictment only in the fingulat 
they have. expreſſed it i Indictment only in the ſingula 


and pertinent; for when he died before the Act of Parliament, he af- 


ſumed now, (he that in the Life-time of King James the Second = 
ti 


dende e Prince of Malis, he aſſumed now) and ever hath, the 


and Title of King of England; ſo that we have taken in both the Times 


of theſe Acts of Parliament, in the Life · time of King James the Second, 


. » 


and after his Deceaſe. I, Be ene beak 
Mr. Hungerford. My Lord, I will-crave Leave to offer a few Words 
2 The Deſeription in the Act of Parliament, as Afr. 

Attorney truly obſerves, conſiſts of two Parts, (viz.) ſuch a Perſon as 
in the my the late King ames 1 to be Prince of Wales, and 


Who, (viz.) at the Time of the Act, took upon himſelf the Title of 


King, e. The Words are in the Conjunctive, and therefore, if the 
eſcription in the Indictment takes but one Part of the Deſcription in 


de Ack, it is an imperfect Deſcription, and conſequently the High- 
| Tronl6n, not perfeRly laid. If it had been, as MA. Attorney ſeems to | 


hint, that the Perſon deſcribed. did, ſemper. poſt decgſſum of King Tamez, or 
immediately poft his deceſſum, take upon Diaet 45 Title of King, &c. 


it would have been well enough, becauſe. it would have amounted to an 


Averment, that the Perſon in the Act, and the Perſon in the Indictment, 
was the ſame. individual Perſon and for want of ſuch a Certainty, we 
humbly-inſiſt,- they have failed in a material Part of this Accuſation. 
.- Lard: Chief Juſlice. This Act of Parliament makes it High- Treaſon 


ian 


tended: Prince of M ales: Now, if the Perſon hath no where any Chri 


Name, or Sirname, muſt we not take Notice of the Deſcription of him, 


and how he is called in almoſt all the Acts of Parliament? In one Act of 


Parliament he is called the pretended Prince of Malis: In the Act on 


which this Indictment is founded, he is called the pretended Prince of 


Judgment. 


tural 
Number { ujut Wes and afterwards, Ianurmdo, Gorenam bujus Regni. 
|  - Attorney General. .T he Words are Magne Britannia. oo 
Mr. Kiely. With Sibmiffion, the Words are, Inntiends; Jus heredita- 
| rium ad Coronam hujus Regin, without Magna Britantiie, oo 


4 


* * 2 * 


| de & concernen. Coron. Magne Britannie; you have got upon Innuendocs 


"lb As: iy if you do not like the Innuendoes; Tae tere 
them out of the Caſe, and fee how it will ſtand then; if the laſt In- 
nuendo—{(jus . hertditarium ad Coronam 'hujus Repni) be laid aſide, the 
Words of the Indictment will be barely, “ he hath that to plead in his 
favour,” without any thing more, and then it doth not —_— if you go 
thro' without the Innuendoes, that it is any Offence againſt the Statute. 
Mr. Hungerford. My Lord, the Objection is this, the Act of Parliament 
makes it High- Treaſon to affirm, &c. that any Perſon hath à Right 


K 


Britain and Ireland; in the Inditment they have not mentioned Treland, 
it is only ad Coronam bujus Regni ; it is indeed Magne Britanniz in the 
Beginning; though England and Scotland make one united Kingdom; 
Ireland is not included. | "20s 7 133+ "ROY EIN 
Attorney General. My Lord, we have done, and pray your Lordſhipꝰs 


ö 


Then the Recorder paſſed Sentence, as uſual in Caſes of High- T rea- 
ſon; and he was executed at Tyburn, November 6th, 1720, aged Nineteen, 
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I don't find he made any Speech, or left any Paper behind him. A+ 
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XL v. The whole proceedings on the Special Commiſſions of Orzx and Texminzr and Gao! 
Delivery, for the County of Suſſex, held at Chichefter, the 16th, 17th, and 18th Days of 
January, 1 748-9, before the Honourable Mr. Juſtice. Foſter, Mr. Baron Clive, and Mr. Juſ- 


tice Birch; containing the Txlars of William Jackſon, William Carter, Benjamin Tapner, 


' Fobn Coby, fobn Hammond, Richard Mills, 


| N Murder of William Gally and Daniel Chater. 


n £ 


opened, and the Commiſſioners Names called over, of whom 
— were preſent, | 


His Grace the Duke of Richmond, 
Mr. 2 Fofter, 
The Honourable u. aron Clive, 
n Birch, 
Sir Richard Mill, | 
Sir Cecil Biſhop, > Barts. 
Sir Hutchins Williams, 7 


ohn Butler, 
bert Bull, J ker. 


The Grand Jury. 


Sir John Miller, Bart. Foreman. 


Sir Mathew Fetherſlonhaugh, Bart. 
Sir Thymas. Ridge, Knt. 
Jobn Page, | 1 
George Bramſtone, | 
William Battine, 
ohn Wicker, 
dward Trederoft, 
William Wicker, 
Samuel Blunt, 
William Pool, | 
Sickle —— "I | 
omas Beiteſtworth Bilſen, 
Thomas Phi | 4 o Eſars. 
William Mitford, | 
ames Goble, | 
ohn Cheal, | 
iiliam Leeves, | 
Richard Naſb, 
Thomas Fowler, 
William Peribam, 


il. 


Haller Bartlett, 
Jahn Hellift, ; 


Sen. and Richard Mills, Jun. his Son, for the 


Nt. F 


2 


How Peachey, | 
John Laker EE. 
I/illiam Peachy, Gents. 
Jehn Pay, 
Being ſworn of the Grand Jury, 
Mr. Juſtice F:/ter, ſpoke to them as follows: 


Gentlemen of the Grand Inqueſt, i 
It muſt certainly give great Satisfaction to every Man, who has a 


due Concern for the Peace of the Kingdom, and the Honour of his Ma- 


jeſty's Government, to ſee ſo numerous an Appearance of Perſons of 


great Rank and Fortune attending the preſent Service. For without a 
vigorous, ſteady, and impartial Adminiſtration of Juſtice, the Ends of 
Government will be totally defeated. BY 
And what are the Ends of Government ? They undoubtedly are, 'the 
Welfare of the whole Community, and the Happineſs of every fingle Man 
in it ; as far as the Happineſs of Individuals is conſiſtent with the Wel- 


fare of the whole. 
Theſe are the great Ends of Government. And it is very certain they 


cannot be obtained without a due Execution of the Law upon Offenders 
of all Kinds. | 


And it is no inconſiderable Inſtance of the Wiſdom of our Law, that 
the Opportunities of bringing Offenders to Juſtice are as frequent, as the 


Nature of the Caſe, in the ordinary Courſe of Things, ſeems to require. 
Juſtice is, as it were, brought home to. every Man's Door twice in the 


Year, at the ſtated Returns of the Circuits, | 

By this Meaſure, two very wiſe and ſalutary Purpoſes are at once 
ſerved. The Proſecution is ordinarily commenced and finiſhed while 
TAR are recent, while Facts and Cireumſtances are freſh in Memory, 
and while Witneſſes may be preſumed to remain under a proper Impreſſion. 
And, on the other hand, the Perſon who is the Object of the e 
tion, hath an early Opportunity given to him of clearing up his Inno- 
cence, if it ſhall happen to be his Caſe. px 

It were to be wiſhed, that theſe ſtated Seaſons had been at all Times 
found ſufficient to ſatisfy the Demands of publick Juſtice. But the 
Hiſtory of former Times informs us, that they have not; and our own 
8 0 convinces us, that they are not at preſent ſufficient for that 

urpoſe. 


For what has been the Caſe of this, and of ſome of the neighbouring 
e hho Counties 
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. Attorney General. The Words in the Beginning of the Indictment . 


to the Crown of theſe Realms; which Expreſſion comprehends Great 
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© And however Perſons may palliate the Matter to themſelves or others, 
Iwilh/every. Man who hath been directly or indirectiy concern'd in this 


Practice, would lay his Hand on his ar and put this Queſtion to him- 
ſelf, Wherein lies the real Difference, (I ſpeak now of a Difference in 


Furs Canſcientiz) wherein lies the real Difference, between this fort of 


Robbery, and the Crime which uſually goes under that Denomination ? 
.-But-this is not all; this wicked Practice hath been ſupported by an 


acting in open Day- light; in Defiance of all the Law, and all the Juſtice 
of their Country ; and to the Terror of his Majeſty's peaccable Subjects. 
And the Miſchief has not ended here. In ſome late Inſtances, delibe- 


rate Murders, attended with Circumſtances of great Aggravation, have 


been committed in conſequence, as 2tis to be fear d, of theſe Combinations. 
„Theſe Things louldly call for the Animadverſion of the Publick. 


They have been humbly repreſented, to his Majeſty. And his Majeſty, 


in- 


out of his Royal Concern for the Welfare of his People, the ruling 


cpi which guides and animates his whale Conduct, hath been pleas'd to in- 
truſt us, with his ſpecial. Commiſſions of Oyer and Terminer and Gaol De- 


livery for this County. | | 
„Our Commiſſions do not extend to all the Crimes which are cogniza- 
able under the general Commiſſions which are executed in the Circuit. 
They are conſined to the Offences of Murder, Manſlaughter, and other 
Felonies, and to the Acceſſaries to thoſe Offences : But as far as they do 
extend, they are juſt, of the ſame Nature as the Circuit Commiſſions. 
'Fheiſame Law, the ſame Method of Trial, and the ſame Rules of Evi- 
dence, are to take place in theſe as do in thoſe. . 5 
Gentlemen, I ſhall have no occaſion to enter into the ſeveral Diſtine- 
tions between the Offences of Murder, and what we commonly call 


| armed Force: By Numbers of diſſolute People aſſembled together, and 


Manſlaughter; becauſe thoſe Diſtinctions are grounded on Circumſtances, 


which poſſibly may have no Place in your preſent Inquiry. | 

It is ſufficient to ſay, that wherever it appears that the Fact was com- 
mitted with any Degree of Deliberation, and eſpecially where it is at- 
tended with Circumſtances of Cruelty, the uſual Diſtinctions between 
Murder and Manſlaughter can never take place. The Fact is, in the Eye 
of the Law, wilful Murder of Malice prepenſe. And it involves every 
Perſon concern'd, as well thoſe who are barely preſent, aiding and abet- 
ting, as thoſe who actually commit the Fact, in the ſame Degree of Guilt. 
For where Numbers of People engage in any felonious Nein, either 
for Murder, Robbery, or any other Felony, every Perſon ſo engaged, and 
preſent, aiding and abetting the Fact, is conſider'd as a Principal in the 
Felony. And the Reaſon the Law goes upon is this, that the Preſence 
of every one of the Accomplices gives Countenance, e $2 
and Security to all the reſt. And conſequently the Fact is conſidered in 
the Eye of the Law, and of ſound Reaſon too, as the Act of the whole 
Party, tho' it be perpetrated perhaps by the Hands of one. He is con- 
ſider'd as the Inſtrument by which the others act. | 

And when we ſay, that the Preſence of a Perſon at the Commiſſion of 
a Felony, will involve him in the Guilt of the reſt, we muſt not confine 
ourſelves to a ſtrict, actual Preſence, ſuch a Preſence as would make 
him an Eye or an Ear Witneſs of what paſſes. 

For an Accomplice may be involv'd in the Guilt of the reſt, tho? he 
may happen to be ſo far diſtant from the Scene of Action, as to be utter]y 
out of ſight or hearing of what paſſes. 

For Inftance, If ſeveral Perſons agree to commit a Murder or other 
Felony, and each Man takes his Part: Some are appointed ro commit 
the Fact, others to watch at a Diſtance, to prevent a Surprize, or to 
favour the Eſcape of thoſe who are more immediately engaged; the Law 


ſays, that if the Felony be committed, it is the Act of all of them. For 
each Man operated in his Station towards the Commiſſion of it, at one 


and the ſame Inſtant. 

And ſo much doth the Law abhor Combinations of this Kind, eſpe- 
cially where innocent Blood is ſhed, that a Man may, in Judgment 
of Law, be involv'd in the Guilt of Murder, when poſſibly his Heart 
abhorred the Thoughts of it. | OR 

For if Numbers of People aſſemble in Proſecution of any unlawful 
Deſign, with a Reſolution to ſtand by each other againſt all Oppoſers, 
and/a Murder is committed by one of the Party in Proſecution of that 
Deſign, every Man ſo engaged at the Time of the Murder, is, in the 
Eye of the Law, equally guilty with him that gave the Stroke. 

Many Caſes might be put which come under this Rule. I will con- 
fine myſelf to a few which the preſent Solemnity naturally ſuggeſts. 

For Inſtance, Numbers of People aſſemble for the Purpoſe of running 
uncuſtomed Goods, or for any of the Purpoſes which now go under the 
general Term of Smuggling, with a Reſolution to reſiſt all Oppoſers 
(and the riding with Fire-Arms and other offenſive Weapons is certainly 
an Evidence of that Reſolution), Numbers of People, I fay, aſſemble in 
this Manner, and for this Purpoſe. They are met by the Officers of the 
Revenue: One of the Party, in Proſecution of this unlawful Deſign, 
fires on the King's Officer, and kills him or any of his Aſſiſtants : The 
whole Party is, in the Eye of the Law, guilty of Murder, though their 
original Intention went no farther than Smuggling. For that Intention 
being unlawful, the killing, in Proſecution of that Intent, is Murder, 
And every Man engaged in it, partakes of the Guilt. The Act of one, in 
Proſecution of their common Engagement, is conſidered as the Act of all, 

I will go one Step further, the Party aſſembled in the Manner and for 
the Purpoſes 1 have mentioned, is met by the King's Officers, and an 
Affray happens between them. During the Affray one of the Party fires 
at the King's Officers, but miſſes his Aim and kills one of his own Party, 
perhaps his neareſt Relation or Boſom- friend (if People of that Character 
are capable of true F riendſhip), this is Murder in him, and in the whole 
Party too, For if a Man upon Malice « Sw another ſtrikes at him, 
and by Accident kills a third Perſon, the Law, as it were, transfers the 
Circumftance of Malice from him that was aimed at, to him that re- 
ceived the Blow and died by it, And conſequently, in the Caſe I have 
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Chater; the three fir 
2 — Fe the Fact. | | bee en, 
e Indictment ſets forth in Subſtance, That Benjamin Tabner, Job 
Cobby, and ohn Hammond, together with Thomas Saane row ore 
Perryer, not yet taken, not having the Fear of God before their Eyes, 
but being moved and ſeduced by the Inſtigation of the Devil, upon the 
19th Day of February, in the twenty- firſt · Year of his preſent Majeſty's 
Reign, with Force and Arms at the Pariſh of Harting, in the County-of 
Suſe in and upon one Dane! Chater, being then and there in the Peace 
of God and his ſaid Majeſty, feloniouſly, wilfully; and out of their Mas 
lice aforethought, did make an Aſſault; and that he the ſaid Berjomin 
Tapner, a certain Cord or Rope made of Hemp, of the Value of Six- 
pence, which he the ſaid Benjamin Tapner had then and there in his 


Hands, about the Neck of him the ſaid Daniel Chater, then and there 


with Force and Arms, feloniouſly, willully, and out of his Malice afore- 


thought, did put, bind, and faſten ; and that he the ſaid Benjamir: Tapmer, 


with the Rope aforeſaid by him, about the Neck of the ſaid Chater, ſo 
put, bound, and faſtened as aforeſaid, him the ſaid Chater, then and there 
with Force and Arms, feloniouſly, wilfully, and out of his Malice afore- 
thought, did choak and ſtrangle, of which ſaid choaking and ſtrangling 
of him the ſaid Chater, in Manner aforeſaid, he the ſaid Chater-did then 
and there . die. And that they the ſaid John Cobby, John Ham- 
mond, &c. at the Lime of the Felony and Murder aforeſaid, by him the 
ſaid Benjamin Tapner, ſo feloniouſly, wilfully, and out of his Malice 
aforethought, done, perpetrated, and committed, as aforeſaid, then and 
there feloniouſſy, wilfully, and out of their Malice aforethought, were 
preſent, aiding, abetting, comforting, aſſiſting, and maintaining the ſaid 
Benjamin Tapner, the ſaid Daniel Chater in * and Form aforeſaid 

feloniouſly, wilfully, and out of his Malice aforethought, to kill and 
murder. And ſo that the ſaid Benjamin Tapner, Jobn Cobby, John Ham- 
mond, Stringer and Perryer, the ſaid Daniel Chater in Manner and Form 
aforeſaid, then and there with Force and Arms, feloniouſly, wilfully, and 


out of their Malice aforethought, did kill and murder, againſt his Ma- 
| jeſty's Peace, his Crown and Dignity. Further ſets forth, That Richard 


Mills the elder, Richard Mills the younger, Milliam Fack/on, and 

Garter, together with Fobn Mills,” Thizas Willis, 10 1 Nee 
not yet taken, before the Felony and Murder aforeſaid, by them the faid 
Benjamin Tapner, John Gobby, 2 Hammond, Stringer and Perryer, in 
Manner and Form aforeſaid, feloniouſly, wilfully, and out of their Ma- 
lice aforethought, donc, perpetrated, and committed, (to wit) upon the 


| ſaid 19th Day of February, in the twenty-firſt Year aforeſaid, at the Pariſh 


of Harting aforeſaid, in the County of Su/ex aforeſaid, them the ai 
Benjamin Tapes John Cobby, John an Stringer and e pron 
Felony and Murder aforeſaid, in Manner and Form aforeſaid, feloniouſly, 
wilfully, maliciouſly, and out of. their Malice aforethought to do, perpe- 
trate, and commit, feloniouſly, wilfully, and out of their Malice afore- 
thought, did incite, move, inſtigate, ſtir up, counſel, perſuade, and pro- 
cure, againſt his Majeſty's Peace, his Crown and Dignity. 
[To which [ndictment they ſeverally pleaded Not Guilty.] 


IWilliam Jackſon and William Carter were 'alfo arraigned upon another 


Indictment, as Principals in the Murder of William Gally, otherwi 
called William Galley. | | ally, otherwiſe 


The Indidtment ſets forth in Subſtance, That 7/illiom Jackſon and 


IVilliam Carter, (together with Samuel Downer, alias Heward, alias Littls 
Sam, Edmund Richards and Heary Sheerman, alias Little Harry, not yet 
taken), not having the Fear of God before their-Eyes, but being moved 
and ſeduced by the Inſtigation of the Devil, upon the 15th of February 

in the twenty-firſt Year of his preſent Majeſty's Reign, with Force . 
Arms, at Rowland's Caſtle in the County of Southampton, in and upon 
one William Gally, otherwiſe called William Galley, being then and there 
in the Peace of God and his (aid Majeſty, felonioufly, wilfully, and out 
of their Malice aforethought, did make an Aſſault, and him the ſaid 
William Gally, upon the Back of a certain Horſe, then and there with 
Force and Arms, feloniouſly, wilfully, and out of their Malice afore- 
thought, did put and ſet, and the Legs of him the ſaid /Yill;am Gally 

being ſo put and ſet upon the Back of the ſaid Horſe as aforeſaid, with 
a certain Rope or Cord made of Hemp, under the Belly of the ſaid 
Horſe, then and there with Force and Arms, feloniouſly, wilfully, and 
out of their Malice aforethought, did bind, tie, and faſten ; and en the 
ſaid William Gally, being ſo put and ſet upon Horſeback as aforeſaid, with 
his Legs ſo bound, tied, and faſtened under the-Horſe's Belly as aforcſaig 

with certain large Whips, which they had then and there in their rioh+ 
Hans, 18 and upon the Head, Face, Neck, Shoulders, Arms, Back, Bel] Y, 


5 Sides, 


7 = 


| e ſeveral other Parts of the Bod or Him the aid Hun Golly," 
then ape there with Force and Arms, felonidully; wilfullypandiout of their 1 
Malice #f6rethought, for the Space of utte, Mile, did whip; lachs beat, and: 
ſtrike; by teaſoh whereof, the ſaid lia Gul was when and there very 
much weunded, bruifes, and hurt; and not deing able to endure or bear 
the Mffefy, Pain, and Anguiſh, occaſioned” by his having been! fo whip⸗ 
, ſhed, beat, and ſtruck as aforeſaid; and by his being fo waunded, 
ruiſed, and hurt as aſorefaid, then and there dropped down the left Side 


of the faid' Horſe, on which he then and there rode, with his Heud under 


tlie Horſc's Belly, and his Legs and Feet acroſs the Saddle upon the Back 
of the faid Horſe, upon which they the ſaid Fackfon, Carter, Doumer;” 
Richards, und Sheernan, then ang there untied the Legs of the ſaid Milliam 
Gly; and him the faid Calh; in and upon the ſume Horſe, then and there 
with Force and Arms, fdonioufly, wilfolly, and out of their Malice afore- 


thought, did again put and ſet, and the Legs of him the ſaid Gal being 


again ſq put and ſet upon the ſaid Horſe as laſt aforeſaid, with the ſaine: 
Ripe or Cord under the Belly of the ſaid Horſe; they then and there with 

ort and Arms, felonioufly, wilfully, and out of their Malice afore- 
thought, under the Horſe's Belly, did again bind, tie, and faſten; and 
him the {aid Galli, being again fo put and ſet upon the ſaid Horſe as laſt 
aforefaid, with his Legs ſo Your „tied, and faſtened under the Horſe's 
Belly, as RfFaforcfaid, with the faid Whips which they had then and 
there in their Right Hands as” aforeſaid, in and upon the Head, Face, 
Neck, Arms, Shöulders, Back, Belly; Sides, and feveral other Parts of the 
Body of him the ſaid Milliam Gally, they then and there with Force and 
+ ns, felonion ſy,” wilfully, and out of their Malice aforethought; for the 
Space of Haff a Mile further, did #galn whip; laſh, beat, and ſtrike; by 
r e! he the ſajd Milliam Galiy was then and there much more 
— inded, bruiſed; and hurt; and mor being able to endure or bear the 
Miſery, Pain, and Anguiſh, occaſioned by his having been ſo whipped, 
Wintech beat, and ſtruck, in Manner as aforeſaid; 1055 by his being fo 
woutided,” bruifed, and hurt, in Manner aforeſaid, did then and there drop 
a ſecond Time ffom off the ſaid Horſe, with his Head under the Horſe's 
Belly, and his Legs and Feet acroſs the Saddle. Upon which they, the 
id Jatkfor, Carter,” Downer, Richards,'and Sherman, then and there again 
untied the Leys of him the faid William Gally,and him, in and upon another 
rel behind a certain other Perſon; did then and there with Force and 
Arms, feJoniouſly, wilfully, and out of their Malice aforethought, put and 
ſet; and the ſaid Milllam Galh, being ſo put and ſet upon Horſeback, as laſt 
aforeſaid, with the fame Whips which they had then and there in their 
Right Hands as aforeſaid, in and upon the Head, Face, Neck, Arms, 
Shoulders, Back, Belly, Sides, and ſeveral other Parts of the Body of the 
fatd Wil iam Golly, did then and there with Force and Arms, feloniouſly, 
Wilfully, and out of their Malice afprethought, for the Space of two Miles 
further, until they came into the Pariſh of Harting, „in the County of 
Sex aforeſaid, again whip, laſh, beat, and ſtrike, by reaſon whereof the 
ſaid Willlam Gally was then and there much more wounded, bruiſed, and 
hurt; and not being able to endure or bear the Miſery, Pain, and An- 
guiſh, occaſioned by his having been ſo wounded, bruiſed, and hurt, in 
manner as aforeſaſd, then and there in the Pariſh of Harting aforeſaid, 
got off the ſaid Horſe; upon which they the ſaid Fackſon, Carter, Downer, 
Richards, and Speer man, him the ſaid William Gally, in and upon another 
Horſe, whereon the ſaid Edmund Richards then and there rode with the 
Belly of him the ſaid William Gall acroſs the Pummel of the Saddle, on 
which the ſaid Richards then and there rode, then and there with Force 
and Arms, feloniouſly, wilfully, and out of their Malice aforethought, 
did put and lay; but before they had gone the Space of eighty Yards 
further, the ſaid William Gally not being able to bear the Motion of the 
ſaid Horfe, on which he was ſo put and laid as laſt aforeſaid, by reaſon of 
his having been ſo whipped, laſhed, beat, and ſtruck as aforeſaid; and by 
' reaſon of Fits being ſo wounded, bruiſed, and hurt, in manner as aforeſaid, 
then and there tumbled off the ſaid Horſe, and fell upon the Ground in 
the common Highway there, by which Fall he the ſaid William Gally was 
then and there much more wounded, bruiſed, and hurt; whereupon they 
the ſaid Fackſon, Carter, Downer, Richards and Sheerman, him the ſaid 
Milllam Gally, in and upon another Horſe by himſelf, then and there with 
Force and Arms, feloniouſly, 12 and out of their Malice afore- 
thought, did put and ſet; but the ſaid Gally not being able to ſit upright 
upon the ſaid laſt- mentioned Horſe, he the ſaid Sheerman, otherwiſe Little 
Harry, did then and there get up upon the ſame Horſe, behind him the 
ſaid Gally, in order to hold him on; but after they the ſaid Fack/on, Carter, 
| Downer, Richards and Sheerman, and the ſaid Gally had rode on a Quarter 
of a Mile further together, in manner aforeſaid, he the faid Miiliam Gally, 
not being able to fr upon the ſaid Horſe, or ride any further upon the 
ſame, through the great Miſery, Pain, and Anguith, occaſioned by his 
having been ſo whipped, laſhed, beat,” and ſtruck, as aforeſaid, and by 
his being ſo wounded, bruiſed and hurt, in manner as aforeſaid, then 
and there tumbled off the ſaid Horſe, on which he was ſo put and ſet as 
Jaſt aforeſaid, and again fell to the Ground; and as he ſo tumbled and fell, 
the ſaid Henry Sheer man, otherwiſe Little Harry, who rode behind the ſaid 
Call, and upon the ſame Horſe with him, in manner aforeſaid, then and 
there with Force and Arms, feloniouſly, wilfully, and out of his Malice 
aforethought, gave to him the ſaid Gally a moſt violent Thruſt and Puſh ; 
by Reaſon whereof, the ſaid Gally then and there fell, with much more 
Weight and Force to the Ground, than otherwiſe he would have done ; 
and was thereby then and there much more wounded, bruiſed, and hurt. 
And that by reaſon of the ſaid binding, tying, and faſtening, of him the 
ſaid William Gally, by them the ſaid rr Carter, Downer, Richards and 

| Sheerman, in Manner and Form aforeſaid ; and of the whipping, laſhing, 
beating, and ſtriking, of him the faid Gally, by them, in Manner and Form 
aforeſaid; and of the ſeveral Wounds, Bruiſes, and Hurts, which he the 
faid Milliam Gally received, from ſuch whipping, laſhing, beating, and 
ſtriking, in Manner aforeſaid, and other Wounds, Bruiſes, and Hurts, 
which he the ſaid Milliam Gally fo received from the ſeveral Falls, which 
he ſo had from off the taid ſeveral Horſes, on which he was fo by them put, 
ſet, and laid, in Manner and Form aforefaid ; and of the ſaid Thruſt and 
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Pariſh of Hartingi aſogeſaid, in the County of Suſſex aforeſaid, did inftantly 


die. And further, That they the ſaid \#lliam; Farben, Il 180 
: a ; Mliliam Fackſon, i IMilliam Carter, 
Samua Diumur, alias Howard, alias Littih gay und Richards, ang f 
Heu Sluerman, alias Zittle Harry, him the ſaid Milliam Galhs with For: 
ee ju Manner ae a A wilfully, and ou,t 
of their Malice aferethought, did Ki urder, againſt his Majeſty's 
Peace, 'his/Crown and Dignity, e659 1 77 7 53 te IV 6-4-1144 area 
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tried together. And then the Jury being ſworn * the org 


Murder of Daniel Chater. After Which); 0 fn 
Mr. Banks, the King's Counſel, ſpoke as follows; viz: This is an In- 

dictment againſt the ſeven Priſoners at the Bar, for the Murder of Daniel 

Chater. It is againſt the three firſt, vis; Benjamin Tapner, Jubn Cobby, and 


Mr. $2: opened the Indictment againſt the ſeven —— for the 


Wills, and Edmund Richards, not yet taken and brought ta Juflicce. 


the courſe of this Trial, I doubt not but they will have all that E up- 


of God and Man, that they may ſuffer the Puniſhment due totheir Guilt; 
his Majeſty has been pleaſed by a Special Commiſſion, to appoint this 
Trial to be before their Lordſhips, not leſs knowing in the Laws, than 
tender and compaſſionate in the Execution thereof. nini 

I cannot here omit taking notice of the unhappy Cauſe of this fatal 
Effect, now under your Conſideration, Every one here preſent, will in 
his own Thoughts anticipate my Words; and knows, I mean Smuggling. 


| Smuggling is not only highly injurious to Trade, a Violation of the Laws, 


and the Diſturber of the Peace and Quiet of all the Maritime Counties in 
the Kingdom; But it is a Nurſery of all Sorts of Vice and Wickedneſs; 
a Temptation to commit Offences at firſt unthought-of ; an Encourage- 
ment to perpetrate the blackeſt of Crimes without Provocation or Re- 
morſe; and is in general productive of Cruelty, Robbery, and Murder, 
It is greatly to be wiſhed, both for the Sake of the Smugglers themſelves, 
and for the Peace of this County, that the dangerous and armed manner 
now uſed of running uncuſtomed Goods, was leſs known, and leſs prac- 
tiſed here. | F bo; 
It is a melancholy Conſideration to obſerve, that the beſt and wiſe 
Meaſures of Government, calculated to put a Stop to this growing Miſ- 
chief, have been perverted and abuſed to the worſt of Purpoſes. And 
what was intended to be a Cure to this Diſorder, has been mads the 
Means to increaſe and heighten the Diſeaſe. . 
Every Expedient of Lenity and Mercy was at firſt made uſe of, to te- 
claim this abandoned Sett of Men. His Majeſty, by repeated Proclama- 
tions of Pardon, invited them to their Duty and to their own Safety. But 
inſtead of laying hold of ſo gracious an Offer, they have ſet the Laws at 
Defiance, have made the Execution of Juſtice dangerous in the Hands of 
Magiſtracy, and have become almoſt a Terror to Government itſelf. .. 
he Number of the Priſoners at the Bar, and of others involved in the 
Suſpicion of the ſame Guilt, the Variety of Circumſtances attending, this 
whole Tranſaction, the Length of Time in the Completion thereof, and 
the general Expectation of Mankind to be informed of every minute Cir- 
cumftance leading and tending to finiſh this Scene of Horror, will ne- 
ceſſarily lay me under an Obligation of taking up more Time, than will 
be either agreeable to the Court, or to myſelf. on 
To avoid Confuſion in ſtating ſuch a Variety of Facts, with the: Eyi- 


Puſh, which he the ſaid Henry Sheerman, otherwiſe Little Harry, fo as | . | 
aforeſaid, gave him the ſaid Gally, as he the ſaid 'Gally ſo tumbled and fel! | dence and Proofs thereof; and to fix and guide the Attention of che 
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From off che ſaid; Horſey ardadt aforalaid, he the faid Hallam Golly, Sache 
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Gedern of the Fury to the ſeveral particular Parts bf this bloody'Tira-- 
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into four diſtin& Periods of Time. chin BRA 
ft. What happened precedent to Chater's coming to a publick Houſe, 
the Sign of the White Hart, at Cry One in Hampſhire, kept by 
the 1th 17478. 


Priſoners wicked Malice to the Deceaſed, and the Cauſe and Motive to 
his Murder. C 90 
2d. What happened after Chater's Arrival at the Widow Paine 's, to 
the Time of bys being carried away from thence: by fe of the Priſoners, 
to the Houſe of Richard Mills the elder, at Tratten in Sefer. 1 


ters 


urder ; and ſhew how active an 
ſoy and Tarter were therein. 


inftr 


the elder, to the 
17th of that February. 50 EBT 105 end on 2 to dang 3 to 
This Will take in that barbarous Uſage of Obater at Mills's Houſe; a 
Conſultation of fixteen Smugglers in — to diſpoſe of Chater, 
and their uhanimous Reſolutlon to murder him; and will ſhew Tapner, 
3 & Hammond, to be Principals therein; and the other four Pri- 
J ond ind ITN OE 
, And laft Period takes in the Diſcovery of Chater's Body in a Well, 


ime of his Mutder, upon J/*dne/day Night the 


| where he was hung, with the Proofs that it was the Body of Chater. 


In the opening of this Caſe, it will be impoſſible for me to avoid the fre- 
quent Mention of one William Gally, alſo ſuſpected to have been murder- 
ed and for whoſe Murder, two of the Priſoners, viz. Fackſon and Carter, 
are indicted, and are to be tried upon another Inditment. 
Hut the Murder of Gall is not th | | 
nor do 1 mention his Name, either to aggtavate this Crime, by taking 
Notice of his Murder alſo; nor to inflame the Jury againſt the Priforier! 
xx the Bir. But I do it for the Sake of Method, and for the Purpoſe only 
of layiog'the whole Caſe before the Jury; for the Story of Chater's Mur- 
der cannot be told, without diſcloſing alſo what happened to Gali, his 
Companion and Fellow- ſufferer. r Tc 
To begin with the firſt Period of Time. Some-time in September 1747, 
a large — of uncuſtomed Tea had been duly ſeized by one Captain 
22. out of a Smuggling Cutter, and by him lodged in the Cuſtom- 
uie of Poole, in the County of Derſet. 3 ny 
In the Night of the ſixth of October following, the Cuſtom-houſe of 
Nuss was broke open by a numerous and armed Gang of Smugglers ; and 
the Tea which had been ſeized and there lodged, was by them taken and 
carried away. F CR ata 
This Body of Smugglers, in their Return from Poole, paſſed through 


Pordingbridee, in Hants; where Dimer, one of that Company, was ſeen | 


and known by Chater. Dimer was aſterwards taken up, upon Suſpicion 
of being one of thoſe who had broke open the Cuſtom- houſe of Poole, and 
was in Cuſtody at Chicheſter for further Examination, and for further 
Proof that he was one of that Gang. | 

And in order to prove the Identity of Dimer, and that he was one of 
that Gang, Daniel Chater, a Shoemaker at Fordingbridge, (the Perſon mur- 
dered) was fent in Company with, and under the Care of William Gally, 


a Tidewaiter of Southampton, by Mr. Sheerer, Collector of the Cuſtoms 


there; with a Letter to Major Battine, a Juſtice of Peace for Suſſex, and 
-General of the Cuſtoms for that County. Sunday Morning, the 
14th of February, 1747-8, Gally and Chater ſet out from Southampton, with 
{ Sheerer's' Letter, on their , to Major Battine's Houſe, at Eaſl- 
Marden, in the Neighbourhood of Chicheſter. ; 
At the New Inn at Leigh, in Havant Pariſh in Hants, Chater and 
Golly met with Robert Fenkes, George Auſten, and Thoma, Auſten, and 
having ſhewed them the Direction of the Letter to Major Battine, they 
told them they were going towards Stanſiead, where Chater and Gally were 
informed Major Battine then was; and ſaid they would go with them, and 
ſhew them the Road. Their direct Way to Stanftead lay near to Rowland's 
Caſtle; but moe and the two Auftens carried them to Rowland's Caſtle, 
that Sunday about Noon; where this cruel Plot was firſt contrived, and in 
part carried into Execution. 

The Malice conceived by the Priſoners againſt Chater, from what I 
have already mentioned, appears not to have ariſen from any Injury or Su- 
ſpicion of Injury done by the deceaſed to the Priſoners ; but becauſe Chater 
dared to give Information againſt a Smuggler, and to do his Duty in aſ- 
ſiſting to bring a notorious and deſperate Offender to Juſtice, he was to 
be treated with the utmoſt Cruelty, his Perſon was to be tortured, and his 
Life at laſt deſtroyed. What avail the Laws of Society, where no Man 
dares to carry them into Execution? Where is the Protection of Liberty 
and Life, if Criminals aflume to themſelves a Power of reſtraining the 
one, and deſtroying the other? | 
Having mentioned the Motive of the Priſoners to this Murder, I ſhall 
now open to you {what I propoſed in the ſecond Period of Time) a Scene 
of Cruelty-and Barbarity, tending to the Murder of Chater, begun at 
Rowland's Caſtle, by the two Priſoners Jackſon and Carter, in Company 
with others; and from thence continued, until Chater was brought to the 
Houſe of Richard Mills the elder, at Trotten, upon Monday Morning the 
15th of February, before it was light. : 

And here you will, obſerve, how cruelly and wickedly in general the 
Ganę aſſembled at Rewland's Caſtle behaved ; and in particular how ac- 
tive Sackſon and Carter appeared in every Step of this fatal Conſpiracy. 

Soon after Chater and Gally, and the three others, had arrived at Raw- 
lands Cattle, the Widow Paine ſuſpected Chater and Gally intended ſome 


| Miſchief againſt the Smugglers; and for that Purpoſe enquired of George 


Huften who the two Strangers were, and what their Bufineſs was ? He 

rivately informed her, they were going to Major Battine with a Letter, 
She deſired he would either direct the two Strangers to go a different Way 
from Major Battine's, or would detain them a ſhort Time at her Houſe, 
until ſhe could ſend for Fackfon, Carter, and others. And ſhe immediately 
ſent her Son William tor the Priſoner Fackſen ; and ſoon afterwards ordered 


her other Son Edmund to ſummon the other Priſoners, Carter, Edmund | 


Richards, Samuel Heward, Henry Sheerman, William Steel, and Jahn Raiſs, 


BNA Paine, Widow, upon Sund the 14th of February, 1747-8. 
Ad this Period of Time will take in the Oceafion'and Grounds of the 


Thie will diſcloſe a Scene of Cranlg and W barity, previous to Cha- 
inſtrumental the Priſoners Fack- 


7 What happened after Chater was brought to the Houſe of Richard 


e Object of your preſent Conſideration, | 


is 3 ,n0155) nchen. e oo >, 
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sive Information againſt him. For that Purpoſe, whilſt 


in ſome private Place, and there ſubſiſted until Dimer ſhuu] 
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vhs all lived near Rewland's Caſtle f and accordingly, they all came; as 
bey were immediately informed 
dy te Widow Paine of what ſue ſuſpecteq and had been informed con- 


alſo did Jackſon's. and Carter's Wives. 


cerning: the two Strängets. Zack/on and Carter being very deſitous of (ces 
ing the Letter to Major-Battifte,. ph Cbater out of the Houle, Nee 
voured to perſuade him to let them ſee the Letter, and to inform them o 

the Errand to Major Battines But upon Gelly's coming out to them, and 
interpoſing. to prevent Chaters making any Diſcovery, they quarrellec 
wich Culh, and beat him to the Ground; Gay complained, of this all 
Uſage, and faid he was the King's Officer, and to convince them, ſhew- 
ed #Deputation {55 os 0% Aer na x 1 pn 2 wha 

5 Chater and Gally were 2 uneaſy at this, Treatment, and wanted to be 
gone; but the Gang inſiſted upon their ſtaying z and in order to ſecure 
aud get them entirely into hed own Power, they plied them with ſtrong 
Liquors, and made them drunk, and then carried them into another Room 


to flee p. 


: 


a. kt 
9 * 


of Chater's Pocket; whereby it appeared that Chater was going to give In- 
folmation'aint Dur. The | 


| ecret being thus diſcloſed to the Gang, 
the next th ng to be conſidered of by the ee was how to . 


their Accomplice Dimer, and to puniſh Obaier and Gals for daring to 


hater and Gl 


1 . e. Conſultations were heſCde. 1 i Ou 
It was firſt propoſed ſecretly to convey. Chater and Gall into France; 
that Time at War with England, Apts > F AL OTH 1, 4.6 ; oY n 
The ſecond Scheme was, for all preſent, to contribute Three- Pence a 
Week for the Maintenance of Chater and Gally, who a confined 


And as Dimer was done unto, ſo. Chater and Gally were to be dealt with. 
The third and laſt Propoſal was, to murder;/both., ;, _ { 


2 $ , Fad Is . . 4 n . * 4 f 
With a View and Intention to execute this laſt, and the moſt cruel Pr. 1 


poſal, Juciſon went into the Room about Seven of that Evening, 'where 


Chater and Gall lay aſſeep, and awaked them. They both came out very 


had there done to them, does not appear. They were immediately 


bloody, and cut in their Faces; but by what Means, ar, Was. Foe © 
Pl 


terwards forced out of the Houſe by Fackſon and Carter ; the others pre- 


ſent and conſenting and aſſiſting: Richardi, one of the Company, with 
cocked Piſtol in his Hand, ſwore he would ſhoot Ya Perſon \ Fes t . 
Head, who ſhould make the leaſt Diſcovery of what had paſſed there. 5 


* 


Cbater and Gally were put upon one Horſe; and, to prevent their Eſcape, 


their Legs were tied under the Horſe's Belly ; and both their Legs tied 
together; and the Horſe was led by William Steel. After they had been thus 
carried about an hundred Yards from Rowland's Caſtle, Fache eried out 
to Carter and the Company, Lick them, damn them, cut them, ſlaſh them, 
whip them. Upon which they whipped aud beat them oyer their Heads, 
Faces, Shoulders, and other Parts of their Bodies, for the Space of a 
Mile. With this cruel Treatment, they both fell down under the Horſe' 

Belly, with their Heads dragging upon the Ground. They were again 
put upon the Horſe, and tied as before, and whipped and beat with the like 
Severity along the Road for about another Mile. And hen they cried out 


through the Agony of their Pain, Piſtols were held to their Heads, ane 
oiſe or Cry, Be- 


they were threatened to be ſhot, if they made the leaſt 
ing unable to endure this continued and exquiſite Pain, and to fit on 
Horſe-back any longer, they fell a ſecond [Time to the Ground, By this 
inhuman Uſage, they were rendered incapable of ſupporting themſelves 
any longer on Horſeback, Gally was afterwards, carried behind Seel, and 
Chater behind Heward. The Priſoners, Jackſon and Carter, with the reſt 
of the Company, till continued their mercileſs Treatment of Chater and 
Gally; but inſtead of whipping, they now began to beat them on their 
Heads and Faces, with the Butt End of their Whips, loaded with Lead. 
When they came to Lady Holt Park in Suſſex, Gally almoſt expiring with 
the Torture he had underwent, got down trom behind Steel; and it was 
propoſed to throw him alive into a Well adjoining to that Park; in which 
Well Chater was three Days after hanged by the ſame Gang. Gally was 
then thrown acroſs the Pummel of the Saddle, and carried before Rich 
ards. He was afterwards laid along alone upon a Horſe, and ſupported 
by Fackſon, who walked by him; and was at laſt cartied before Sheer- 
man, who ſupported him by a, Cord tied round his Breaſt, When they 
came to a Lane called Conduit Lane, in Regate Pariſh in this County, 
Gally, in the Extremity of Anguiſh, cried out, 1 Hall 7 1 fhall fall. 
Upon which Sheerman ſwore, Damn you, if. you will fall, do then; and as 
Gally was falling he gave him a Thruſt to the Ground; after which Gally 
was never ſeen to move, or heard to {peak more, | 5 

| Fackſon, Carter, and the others, in order to prevent a Diſcovery of the 
Murder of Galy, went about one of the Clock on the Monday Morning 
to the Red Lion at Rake, in Suſſex, a Publick-houſe kept by William Scar- 
defield, whither they carried Chater all over Blood, and with his Eyes al- 
moſt beat out; and alſo brought the Body of Galh. They obliged Scar- 
deſield to ſhew them a proper Place for the Burial of Gall; and accord- 
ingly he went with Carter, Heard, and Steel, to an old Fox Earth, on 
the Side of a Hill near Rake, at a Place called Harting Combe, where they 
dug a Hole, and buried G 5 N 

Tbe ſame Morning, and long beſore it was light, whilſt ſome were 
employed in the Burial of Gally, Fackſon and Sheerman carried Chater to 
the Houſe of Richard Mills the elder, at Trotten. 

I am now come to the third Period of Time; from Chater's Arrival at 
the Houſe of Richard Mills the elder, to his Murder upon Wedneſday 
Night the 17th of February. | I; | | 

And here it is, that Richard Mills the elder, firſt appears to be privy 
and conſenting to the intended Murder of Chater, . 
thought much more proper and ſaſe for the Confinement of Chater, than 
a Publick-houſe, at all Times open to every Man ; and therefore Chater 
was to be removed from Scardefield's. The Priſoners and their Compa- 
nions being no Strangers to old Mills, but his intimate Acquaintance, and 


| Confederates in Smuggling, where could Chater be ſo ſecretly impriſoned, 


as at the Private-houſe of the elder Mills? And where could he be more 
ſecurely guarded, than under the Roof of one of their own Gang ? With 
theſe Hopes and Reliance, and in full Confidence of the Secrecy and 
Aſſiſtance of old Mills, Chater was brought to his Houſe by Fact/on and 
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. e houſe Baer 


of Chater's Blood, 


from Seardefeld's carried back to rhat \ 
' threatened'to be thrown alive,” Jachhen and Carter left the Company ſome 
final Diſtance before the others. Came. to the Well; but. deſeribed che 
Well to be fenced round with Pales, and directed them where to find it; 
8 and ſaid, We have done our Parts, meaning, we have murdered Gally. And 


| pulled. a Rope out 0 


Murder The Mercies of rhe Kite en | 


ee 


* T 775 Wiel 145 
ls Hovle 1 7 85 a 


. 0 5 Was og 8 aged 1 70 
1 177 e a . Pan r ahi 
Jo 


Al lorable. a 
vYeL of A all 26 60 and. 
88 1855 RE 55 5 
ight'an 

| 9 0 ae ere? 
Tis 24 


n 
C ine until e 
n 
111 5 $a 7 hot 


$ 


ME, and; 
br 1 e Phd Bel, * 


125 lotruſted ; but Pee 
"5 als 51 Beth 1 70 85 * 795 * 
0 | al 


43. . Tral 2 wen Jak, 8 9 y 


5 
ee with the,moſt rial ah 0 


| ig ee 


vans [7 olecution, the 
Eo 1 5 ation and ta the Safet ty and Security of ever Perk; 
onfy in this County, but in the Kingdom ; for if ſueb Offenderb would 


Ny Ds puni ed, It. woul teach High 
rh 5 their Cficigsſt, 1e it te Re fe 


| mini {tration of Juſtice, and a due Exec = our Laws, depends id 1 5 4 


at. 2 7 1 5 


59 a Ne Brafoners. (cet 
ere were alle prefents 


(TD USE Þ N 
Ae Richa _ ma 


If Shark 4175 Every: one of the Perſons at tbe Bar had in this Mu 


; 7 lam Sie ans orig Rees 5.5 15 57 

ti 1 ng at. 0] 92 $, aud, kh 1 5 7 

Fs 1155 Lene tation 1 5 HE a yall ps 
hath ex 1 'be NE 

SA 11 &f ate, {tious, a ff erminate Xe, tio 80 | 

of 75 al e Ib all the eee 


4 h ge 1 od end w were, "firſt con neerned. in, 
7 p. ine rigs Pripg.co. this. 

ith; 1 80 ary te this Murder; But he was 
bes in the 1 55 fg it, that et adviſed and recommended: 


Sy faid, he would to 
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| 2painlt the Priſoners at the Bar, three f 

rice als for the Murder of Daniel Cbater, me You four ; as s Ace ati 
FF 2 5 
the afeate area be tg 

act: Man, ahd im this particular Cale i 

* ireumſtances. © * „ 
t= not eee Paſſion, and on Provocation, DEI old 
clit ately, on the Feſt Corfideration, it the-molt ctuel Man: 
but an Provocation': The Occaſion being as you have heard, 

Ito ſpeak the Fruth; he had: teen” Diner puff 
ou { and. had cond Olin of it before u Magi 2 

Ow (15 1 N i 2 ns 

Ken of the ullboſt Ire! ts the publick 


| eſcape, Ai Impunity; the Conſequence would be, that no Crime could be 
Houſebteabers, and all arher 
Men have done, #nd-whoever re- 


ceived Injuries from them, would not date complain, or take d- 
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1 
In Ole 1747, the Cuſtom- Houſe at Poole was broke open 


|  Scougglers 1 ung dig it, in their Return paſſed through „ 9 F 


a Town, in; ire, where  Chater ſaw Dimer among em z 
having declared ta, was obliged to make Oath: of it before 2 — 


| ſtrate; Ry 2 e ee Was taken up and commited 0 


Chichefler.G % further Examination; and on the 14th of February 
Chater was yr L the Colſectot bf Southam 1 0 in Company 255 
Gally, With u Letter to Mr. HBattin', Surveyot-Genetaſ of t Cuſtoms, 


in order that Chater 
Perſon he ſaw at Fardingbrige. © | 
Thee two Men having enquired * Waz ay at e New 1 ut 27800 
ans Jenkes undertook to direct them, and *carri them to 1 
ag S.at Rowland s Cattle, who ſaying ſhe feared they were 
mugglers ſome Miſchief, ſent for Carter and 'Zack/an, Fane yh Rai 
Richards beer man, and Heward, who having made Le 
drunk, and ſeen the Letter to Mr. Battine, conſulted: what to do 
them. Some propoſed to murder them, others ts ſend them Prifonerg to 


r 


and to treat them as he was dealt with. * 
| Carter and Fackfon having ſent Jenles away „this poor Man 0 Gally 


| indeed into worſe Hands he could not have fallen: had he been taken 
Priſoner in Battle by our Eneinies, he would have tad Ou ter, and 


man. 

"They. colt bin be muff die, ind orgered-him to ſay bis Pra: ers. And whilſt 
he was upon his Knees, at Prayers, Cobby kicked him; and Tapner, impatient 
pulled, out a large Claſp-knife, and {ware he would be 
wi Butcher, and et hm twice or ” thrice, down, the Face, and acrols his 

yes auch Noſe, Bat old 342%, in hopes of avoiding the. Puaiſhment,due 

Gall, 'by ifting. Obaber's Execution to another Place, ſaid, - 

on't murder him ere, but carry him ſomewhere elſe. 1 
ile was then Jooſened from his Chains, and I by all the Priſoners 
(exgep © Mills the Father and the Sony, and, by all the Gang that came 
ell, ac Sah had before been 


you! ſhall do your Parts, meaning, you, ſhalt, murder C ater. 

Tapner, i in order bee e good what. he had before laid. (and happy had 
it been ſor him e ſhewn more Regard to his Actions and leis to his 
ret after Eat 1155 been forced over the Pales which fenced the Well, 
his Pocket, put it about Chater's Neck, faſtened. the 
oth rEnd tothe Pales and there he hun r Cheater inthe Well until he was dead. 

85 Pat ſoon re 1 Was let looſe, and had fallen to the Bottom of 
is, Walk. whi one of rhe F e imagined. he heard 
0 ter. bedacht EN Ne 15 Wer: ee lift fome Remains. of Lite in him. 

5 put an End to A; io mifera le and wretched, they threw Pales 
N pen bi, + The as he gals. AQ, that! had any Appearance. 

114 0 05 and Ce and it brings to, .emembrance, the Say-. 

ing of the wiſeſt TN OY 5 28 ally Jerite in 7 this fatal Inſtance of ON 


ca —_— 


I am now come to the fourth and laſt Period of Time e 

And here it is 8 that although Proyidence had = many. Months 
permitted this Murder to remain undiſcovered, yet it was then..diſcloſed 
ald brought to light, when the appointed Time was come, and an Oppor- K 
tunity given, to apprehend and bring to Juſtice wg: of the principal Of- | 
fenders. 

on the 174h of September laſt, Search, was de in 10 of In- 

argen er, for 5 Body of Cbeter. „Aud . was found with a 
Rope about. its Neck, covered with Pales, 5 Stones, and Earth, in that Well 
I before mentioned, cloſe.by Lady Halt Park, ins Mood called Harnaſa 
Mood, belonging to Mite Carr 

By the Length 9 T Tine, rom 1 Fehr u wary taSeptember, the Body was'too 

Ie to be known wich any Ceftainty. But by bis Bogts, Cloaths, 
and Belt, there alſo found, it evidently. appeared to be the e. the un- 
e Chater. _ 

I hay&,nowgpened ro you the Subſtance, "of all. the mol cb FaQs z 
an nd ſhould the Proofs ſupport. the. Lruch of thoſe Fats, no Man can doubt 
the ky HB thereof, t Chater , was. wurdered, and that. the * If 
ſongs were his ee | 


— — 


been treated with H umanity: had he fallen into the Hands: Enemies 
thoſe Nations who give no uarter, his Lot Wo have bern im edfat 
Death: but as it was his bard. ate to fall into the Haade of Smugg leihe , 
was to have neither Quarter or immediate Death but ert 2 ee 18 
ſuffer the moſt eruel Utage for ſeveral Days, and aftewards murdered, aber 
Theſe poor Wretches, after having been beat and abuſed at 3 'by 
Carter and- Fackſen, and the reſt of the Gang, were eatried a away 7 by bÞ BY 
both ſet on one Horle, with their Legs ti ander the Horſe's 


they fell a ſecond time; and were then ſet on ſeparate Horſes, and uſed 
in the ſame Manner, til! Gally had the good Fortwne'to. be delivered; by 
Death from their Cruelty, after which they carried baer, who was lo 
and mangled with the Blows and Falls he ad received; to Scar defiels's;"; 
the Red  Lionzat” Raike, ha obſesved Jackſa 4 Cone and: Hands to be 
bloody and while Garter and the teſt buried: Ga clas Fockfi and Shrer bu 
carried Ghater io old Milli's in the Night, between the 74th. and tt Uf 


till the /-anc/dayNight following, and Sheer man and Hewgrdguarded. 


Imagine ta uf ves the Condition of this p e certain to 


die by e uncertain only as to the Lime, and fe erH,Ců Mauner vf 
it a fufleting iorziuree Days and three Nights, Paiggg Cold, and Hunger; 

and What was, inſinitely worſe, that. Terror and Anx fat of Mind; Which 
one 1 his Situation muſt continually labour under; he- muſt doubtleſs 
envy-/the:Candition-of his Companion Gall, who! dy aeatly Death was! 


delivered ſrom the Miſery he then endured. 


On W#edneſday following, being the 17th of February, all the Paten 
at the Bat (except old . met. ar Scurdeld's, and there were preſent. 
alſo. ſeven more; at whieh M 5 they conſulted Hat to do with bs Chas” 
ter; and it was unanimouſiy rn by all the Fhirteen then preſent, to 
murder Chater; aud young „the Priſoner at the Bar, particularly 
adviſed it ; and ſaid, if — bad a 1 wauld go with them to do it; 
and either then, or at another Meeting at Scardeftelu's, when Carter and 
Jaclſan ſaid, that as they came along, they brought Chater by a ſteep Plate 
thirty Feet deep, young Mills ſaid, If 1 had been there, N have 
called a Council of War, and he ſhould have come no further. 
This being determined, the Priſoners Tapner, Cobly, Hammond, — 
and Jactſn, together with five more of that Company, went to ol Mills's, 
whete they found Chater chained, and. guarded by Sheer man and Heward, 
and told him he muſt die; he laid he expected no other; Tapner then ſaid 
he would be his Butcher, and. taking out a Knife, cut Vim twice acroſs 
the Face; on which old Mlle faid, Don't warder him here, but take him 
ſomewhere elſe firſt; 

Tapner, Gobby, Hammond, Carter, Jackſon, 400 the reſt, who came there 
together with Sheerman and Heward,. then carried him away to murder 
bim; Sheerman; Heward, and Richards, having been concerned in Gally's' 
Murder, faid,. the teſt ſhould kill Chater, and therefore went away at Hart- 


*'Mr. Smyth, another of the 1 5 1 4 alſo ſpake 28 ; follows, Viz. 
AMay'iit pi yourLordſhips and Gentlemen of the J 75 I am likewiſe of © 


— 


ing; Carter and Faciſin having been likewiſe concerned in Gally's Mur 
den, when 1605 came to 5 jt e zurned in n there, and tefe 


a e up tho 
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might ſce>if x the Man in Chick Gaol- . fame | 


France, and others to confine them, till they by what became of 1 a 


were left abſolutely i in the Fower of them and the other Smugglers; and 


whipp'd and beat by Direction of Certer and Jactſin, till they 40 c Kid 
were tet up again in the. ſame Manger, and whipp'd and beat again tiff 


February, where he was chained by the Leg in the Skecling, or Outs kale: 


r 


„ ng = "YI ig 


by 
br 
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ee 


who Eos put a Rope about Chater's Neck to hang 
the Pales bei 


iy: 


is got ſu 


n 


ing the-14th of February 


him; and ſome of 
hg broken down, Chater would have crept through. Tapner 


would not let Rim, but made him climb over the Pales, weak as he was, 


and then hanged him in the Well about a Quarter of an Hour, till they 
him dead ; then having dran him up till they could take hold of 
| ge, they threw him headlong into the Well; and fancying they 
ä threw Poſts and Stones in upon him, and went 
cir | aye 5 . . Fa ns . 1 He © K 
Lbe Terror this Act of Cruelty had ſpread through the Country, ſtopt 
every Perſon's Mouth, who had it in their Power do give any Informa- 
tion ; ſo that the Body was not found till ber laſt, when it was 
o putrißted and cn ſumed, as, not to be known, but by the Belt which 


was abaut it, and which Chater s Wife will prove to be her Huſband's, 


If there was any Doubt as ta the Identity 
likewiſe, that being examined by the Smugglers juſt before he was mur- 
exed, ho ſaid his Name was Daniel Chater. 5 0 
2 . therefore from this State of the Caſe, that all the Priſoners 
are guilty of the Indictment. Tapner was preſent at the Conſultation at 
Scardefield*s, and was the Perfon who hanged him. GCobby and Hammond 
were preſent at the Conſultation, helped to carry him to the Well, and 
were t at the Murder, and therefore equally guilty with Tapner, as 
Frincipals, - Garter and Fack/on took him away by Force from Paine's, 
and by: the Treatment of him there and on the Road, ſhewed an Inten- 
tion from the firſt to murder him, though perhaps the particular Death he 
was. to ſuffer, was not then agreed on; they were afterwards preſent at 
the Conſultation at Scardefield's, where it was reſolved to murder him, 


the Man, we could ſhew 


and went almoſt to the Well with him; and when they ave thoſe 
whomurdered- him particular Directions tothe Well. Young Mills was 


alſo at the Conſultation, and particularly adviſed and di the Mur - 
der, in which he declared he would have joined, if he had a Horſe. Old 
ills, though he kept no Publick- houſe, and therefore was not obliged to 
receive Gueſts, receives this Man brought in the Night, in a bloody and 
deplorable Condition ; Chater is chained in his Outhouſe from — 
Night till z yet Milli never diſcovers it to any Perſon, or uſes 
any Means to deliver him, which is a ſtrong Evidence of his Knowledgeand 
Approbation of their Deſign; and when Tapner declared he would be his 
Rutcher and cut him, old A4iils expreſſes no Diſapprobation of the Mur- 
der, does not diſſuade him from it, but deſires him not to do it there, but 
carry him ſomewhere: elſe firſt, which ſhews his Approbation of the 
Fact; though to ſecure himſelf, as he thought, from Puniſhment, he 


would have had it committed at ſome other Place. - 


This, Gentlemen, is the Fact, which ſhews, that ſecuring themſelves 
and their Companions, was not their principal Aim; were it fo, they 
would have murdered this Man as ſoon ag they had him in their Power; 
but their Motive ſeems to have been Revenge, and a Diſpoſition to tor- 
ture one, who ſhould dare to give any Information, which might bring 
them or their Friends into _ | | 


- After hearing the whole Evidence, if theſe Men appear innocent, God | 


forbid they ſhould be found guilty ; and I would not have the cruel Cir- 
cumſtances of the Fact incline you to believe any thing we ſuggeſt, that 
rted. by the fr Proof : But if the Fact is proved beyond 
« Poſſibility of Doubt, to be in the Manner we have tated, I am ſure you 
will do your Duty, aud by a juſt and honeſt Verdict, deliver your Coun- 
try from Men fo void of Humanity. e 


de following Witneſſes were then called for the Crown, 


Mr. Milner, Collector of the Cuſtoms at the Port of Povle, depoſed, 
That about the 7th of Oclober 1747, he had go that the Cuſtom-houſe 
at Pole was broke open; upon which he haſten'd thither, and found the 
outer: Door burſt open, and the other Door broke in Pieces ; that the 
* wherein ſome Run Tea was lodged, was broke open, and all the 
2 carried away, excepting a little Bag, containing about four or five 
Mr. Sheerer, R „That in 
February laſt he received a Letter from the Commiſſioners of the Cuſtoms, 
acquainting him, that one Jen Dimer was committed to Ghichefter Jail, 
for breaking open the Cuſtom- houſe at Poole, with Directions to ſend the 
deteas'd Daniel Chater, who could give ſome Information againſt Dimer, 
to Mr. Battine the Surveyor-General, and to acquaint Mr. Battine with 
the Occafion of his ſending Cl ater ; that he accordingly ſent Cheater with 
a Letter addreſſed to Mr. Battine, under the Care of one William Galley, a 
Tideſman in the Port of Southampton; that they ſet out on Sunday Morn- 
laſt; he could not take upon him to ſay how 
er was dreſs d, but he remembered he rode upon a dark brown Horſe, 
and had a Great - coat on, with another Coat under it, and upon the under 
Coat a Belt; he could not recollect how Galley was dreſs d, but remem- 
bered that he was mounted on a grey Horſe. | | 
IVilliam Galley, the Son of William Galley, depoſed, That he remem- 
bered his Father's ſetting out upon this Journey to Mr. Battine, in Fe- 
truary laſt ; that he ſaw the Letter to Mr. Battine the Night before his 
Father ſet out, and ſaw the Directions; he remembered the Dreſs his Fa- 
ther had on; it was a blue Great-coat, with Braſs Buttons covered with 
blue, a cloſe-bodied Coat, of a light brown Colour, lined with blue, 
with a Waiſteoat and Breeches of the fame, and that he rode on a grey 
Horſe ; he remembered that Dania Chater ſet out at the fame Time with 
his Father, and had on a light Surtout Coat, with red Breeches and a 


Belt round him, and rode upon a brown Horſe : that this was the laſt 


Time he ever ſaw his Father alive, and that he never ſaw Chater ſince. 
Edward Holten depoſed, That on the 14th of February laſt he ſaw Daniel 
Chater and another Perſon, whom he took to be Mr. Galley, at his own 


Houſe, at Zavent, in the County of Hants ; he knew Chater very well, 


| 


| 


N 


: 
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| 


* 


| 


at the New Inn at Leigh, in the Pariſhof aua that . 
F 
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the others; 3 ere ee | and; had ſome Converſation with him z that Chater told him he was geing 
1 tis fenced round with: Pales, to keep che Cattle from falling | to Chichefler upon a little Buſineſs, and then went out to Galley, an! 
+ . n . * Emmen yp. 048 Ty 4-4 N | brou he ina Letter, which was directed to William Batiine, Efq- at % 
apner, Cobby, and Hammond, and the reſt, went hen to the Well, | Mor 


z upon which — Witneſs) told bim, he was going out of 
his Way; that Galley wi he would direct them the Way; that be 
diredied them to go through Stanflrad, near Rewland's Callie and that 
. they ſhould be back again the next Dao'arxrgrt. 

George Auſten depoſed, That on the 14th of February laſt he ſaw 
two Men, one mounted upon. a brown Harſe, and the other upon a grey, 
came tot 
New Inn when he was there, and inquired the Wa to fal. Men; to which 
Place he was going to direct them, when one of the Men, who had a blu 
Coat on, pulled a Letter out of his Pocket, which he (the Witn 
looked at, and ſeeing it was directed to He- A „he told them they 
were going Ten Miles out of the Way; and that he and his Brother The- 
mas Auflen, and his Brother in-law Robert Fenles, were 2 their 
Road, and would conduct them the beſt they could z that they went ns 
farther together than to a Place called Rewland's Caſtle, to a Public- 
houſe which was kept by the Widow Paine ; the two Strangers call'd for 
Rum at Widow Parne's. This was about the Middle of the Day, or 
ſomething after. That the Widow Paine aſked him if he knew theſe 
Men, or whether they belonged to his Company; he told her they were 
goin to Mr. Battine's, and that he was going to ſhew them the Way; 

then ſaid ſhe thought they were going to do Harm to the Smugglers, 
and defired him to ſet them out of the Way, which he refuſed to do; 
ſhe then ſeemed uneaſy, and ſhe and her Son conſulted together ; that her 
Son went out, and the Priſoner Fackſex came in in à little Time; that 
the Priſoner Carter, and ſeveral more, came thither ſoon afterwards. , | 
knew none but Jaciſen and Carter. That Fackſon inquired where the 
two Men were bound for ; and the Man in the light Coat anſwered, they 
were going to Mr, Battine's, and from thence to Chichefler ; but Carter 
was not by at that Time; that the two Strangers had ſome Rum, and 
2 called for a Mug of Hot, which was Gin and Beer mixed, ac 
omething of that Kind, and to the beſt of his Knowledge they all drand 
together ; he did not fee any ill Treatment, nor either of the Men 
bloody, whilſt he was there; that he went away between one and two, 
and left the two Men there; the Widow Paine called him out of Doors, 
and told him. his Brother Fenkes wanted to ſpeak to him; when he came 
out, his Horſe was at the Hedge by the back Door, and his Brother ſaid 
he wondered why the two Men did not go. away; upon. which he 
went back again into the Houſe, and his Brother was uneaſy becauſe he 
did ,ſv ; that the Widow Paine adviſed fhim to go home, and ſaid the 
two Men would be directed the Way; he was uneaſy at going without 
them, becauſe he ſaw ſo many Men come in, and imagined had a 


Deſign to do ſome Harm to them; that when he went away, Jackſon and 


Carter were left with the two Men, to the beſt of his Knowledge; and 
Fackſon, as well as the Widow Paine, perſuaded him to go home, He was 
poſitive that Fackſon and Carter were there, for he knew them very well. 
The Court aſked Fackſon and Carter, if they would aſk this Witneſs 
any Queſtions? | WEED | 
o which they both anſwered in the Negative. | 
Tomas Auſten was then called: depoſed, That he was at the New Inn 
at Leigh on /alentine's Day laſt, with his Brother George; he ſaw two 
Men there who inquired the Way to Mr. Battine's ; he went from thence 
with them to Rowwland”s Caltle ; they went to the Widow Paine's at that 
Place, and called for a Dram of Rum; the Priſoners were not there at 
firſt, but in a little Time ter came; and ſoon afterwards the Priſoner 
Carter. That the Widow Paine ſpoke to bim at the outer Door before 
either of the Priſoners came, and aſked him if he knew the two Men, 
and ſaid ſhe was afraid they were come to do the Smugglers ſome Miſ- 
chief, and that ſhe would ſend for William Jackſon; her Son went for 
him, and he ſoon came, and another little Man and his Servant; he ſaw 
one Joſeph Southern there and the Priſoner Carter, but Carter did not come 
ſo ſoon as Jackſon ; he (the Witneſs) ſtayed there till ſeven o'Clock in 
the Evening, and about that Time William Fackſon ſtruck one of the 
Men in the Face, who to the beſt of his Remembrance had a blue Coat 
on ; they all drank pretty freely from one. o'Clock, and he was drunk 
and went to'Sleep, and the two Men were fuddled and went to Sleep in 
the little Room; that about ſeven o'Clock Jackſon went into the Room 
and waked the two Men, and when they came out of the Roem, it was 
that Fackſon ſtruck one of them; after they came out, the two Men went 
away with Jaclſem and Carter, and one William Steele, and Edmund Rich- 
ard; he did not remember that they were forced away, and did not fee 
them upon the Horſes, nor did he ever ſee them any more; this was be- 
tween ſeven and eight o Clock. | g 
Being aſked, whether he ſa either of the Men produce his Deputation, 
or heard any high Word? | | 
Said he did not; that he was aſleep the beſt Part of the Afternoon; 
and did not ſee any ill Treatment, but that one Blow which he had men- 
tioned, and did not obſerve any Blood about them when they went away. 


: Being croſi-examined at the Requeſt of the Priſoners, | 

Said, he did not know who the two Strangers were, but they were the 
ſame Perſons that his Brother George ſpoke of, and had a Letter for Mr. 
Battine ; that one of them had a blue Coat on, and rode upon a grey 
Horſe, and the other Man rode upon a browniſh Horſe ; he did not ſee 
the Direction of the Letter, but he heard it read by Robert Fenkes, © © 
Robert Fenkes depoſed, That he ſaw two Men upon the 14th of Fe- 
bruary laſt, at the New Inn at Leigh, one of them upon a blackiſh Horſe, 
the other upon a grey, and dreſſed in riding Coats; they were the ſame 
Men that the Witneſſes Cops and Thomas Auflen had ſpoke of; they 
went together to Rowland's Caſtle, and got there about twelve o'Clock or 
ſomething after, and went into a Houſe there which was kept by the Wi- 
dow Paine; he did not hear her give any Directions to ſend for any body 3 
but the Priſoners Fackſon and Carter ſoon came thither ; he ſtaid 


. 1 Writer having omitted to take the ſeveral Queſtions put to the Witneſſes, with their Anſwers in the Words they were deliyered, that Dee cannot 
now be ſup | 3s . el 5 | : : | | 
ing peruſed the following Trials do certify, that the Subſtance of the Evidence given by the ſeveral Witneſſes is faithfully taken. 1 DFE whole, 


E. CLIVE. 
THO, BIRCH 


But we havi 


this Account of the Proceedings undet᷑ he is in Subſtance true. 


Vor. IX, 
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diere abput an Hott and & bf) 250 'Whilft he (was rhere He did bg fee 
ny Abuley of obſerve thareither of the Men was bloody f le hid no Corr 
Sch bi | Juckſin, further than that Janthon ſaid he would Tee the Eet- 
F Which was going to Major Batrine, und Carter he believes wight fuy 
ch; hen he wanted to go away, Fuetſinm would not ſuffer him to g 
i” the Rem where the two Men were ; that Fact/on told him if he had 
2. ind, 4 go, he might go thiowgh'the Garden to the back Putt of the 

Houſe be r , und found his Horſe there, and went away z he could 


was for felt e tWo Men mould ge away with him; that he did not 

eder bis Horte rd be ted round to the Garden himſelf ; that Grorge Auften 
he went away together upon n would ſee the 
ekter önle of the Men had in his Pocket, and the Witneſs ſaw the Direc- 
i6n of it, Amen was to William Battine, Eſq. at Ras Mardm. 
Heing Hf6(9-exttmined" by the Priſoner Carter, whether Carter "aid he 
r6u1d' fes the Letter ? anſwered, both Carter and Fackſon ſaid ſo, and that 

Larter did ſay he would ſee the Letter that Was going to Mr. Battine; chat 
he (the Witheſp) did not order his Horſe to be carried to the back Part of 
the Houle; and that Carter was by when he was told by Jaclſen that if 
be had' mind to go, bis Horſe ſhould be led to the Back Part of the Houſe. 


Jiſesh Southern (wore, That on Sunday the 1th of February laſt, he faw | 


Penkes, the two Auſtent, and two other Men on the Road coming from Ha- 
dam towards 'Rowiand's Caſtle,” one of them Rad: a blue Coat on and rode 
a grey Horſe; that he went to R d's Caſtle himſelf that Day, and faw 
nh, Auften, and the fame two Men fitting on Horſeback drinking-at 
je Widow*Pain?s Door; he ſtaid there -beſt Part of an Hour, and ſaw 
them and ſevetal other Perſons in the Houſe ; that he ſaw the Priſoners 
Curter and Jaclſen in the Houſe whilſt he ſtaid there; he ſat down and 
dtank a Pint of Beer by the Kitchen Fire, but the other Perſons were in 
another Room; that he ſaw the two Men come out to the Door and go in 
again, and one of them had an Handkerchief over his Eye, and there was 
Blood up6n it; that he met this Man as he was going in, and heard him 
a to Jacſſin, I am the King's Officer, and I will take Notice of you 
«that firuck me.“ That Carter was not preſent when this was faid, but 
was in the Houſe; the Man who ſpoke thus to Fack/on had a Parchment 
in his Hand when he met him at the Door, he likewiſe ſaw a Letter in 
his Hand, and heard him ſay he was going to Mr. Bartine with it; that he 
(the Witness) went away between two and three o' Clock, and did not 
know w hat became of the Letter, nor had he heard either Jac#ſon or Car- 
ter ſay what became of it.. 11 1 14 {5.0 
Ps rea g Fackſon and Garter ſaid they would not aſk him any 
RR . rr 10 
Miliam Garret ſwore; he was at the Widow Paine's on the 14th of Fe- 
brtary laſt; about four o Clock in the Afternoon, and ſaw the Priſoners 
LY and Carter and two Strangers there; that one of them who had a 
tur Coat on had received a Stroke upon his Cheek, and the Blood ran 
down it; that juſt as he came in, this Man was ſtanding-up-by the Back 
of u Chair, and Jachſon ſtood by him, and he heard Fackfon ſay, That 
for a Quartern of Gin he would ſerve him ſo again,” by which the Wit- 


nes underftood that Fackſon had ſtruck him before; he did not hear the | 


Man fay he was the King's Officer, but he heard 'Fact/on ſay, + You a 
« King's Officer! I' make you a King's Officer, and that you ſhall 
& know.” That when he went away, he left them all there. e 
Ahe Priſoners would not aſk him any Queſtions. | N 
lliam Lamb depoſed, That he went to the Widow Paine's, at Rowland's 


- 


ehen refuſed ro Tet him go through the Room, but believed - 


| 


: 
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of 
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Caſtle, on the 14th of Frbruaty laſt, about four in the Afternoon, and 


found Jacſſon and Carter there; that before he went, he ſaw one of the 
Widow Puine's Sons call Carter aſide, at his Houſe at Ve- Bourne; that 
there were feveral-other People there in another Room, amongſt whom 
were Thomas Auſten, and two — were Strangers to him, one of whom 
had on a blue Gaberdine; the two Men, he underſtood; were going with 
a Letter to Mr. Battine; he faw no ill Treatment during the little Time 
he ſtaid there; that Edmund Richards, one of the Company, pull'd out a 


— 


| 


Piſtol, and ſaid, That whoever ſhould diſcover any thing that paſſed at 


ce that Houſe, he would blow his Brains out.” Fack/on and Carter were 
not in the Room when theſe Words were ſpoken, as he believes. He ſaw 
the Man in the blue Gaberdine pull a Parchment out of his Pocket, and 
heard him tell the People he was the King's Officer; his Wig was then 
off, and there was Blood upon his Cheek; that he ſaw a Letter, which he 
underſtood to be going to Mr. Battine; one Kelly, and the Priſoner Carter 
had it in their Hands, but he did not know ho they came by it; he did 
not ſee the Directions of the Letter ; he obſery'd it was broke open, when 
He ſaw it in the Hands of Carter and Kelly; and he underſtood, by the 
Diſcourſe of the Company, that it was a Letter which the two Strangers 
were to carry to Mr. Battine, but he never heard it red. 
The Priſoners, Carter and Feckſon, would- not aſk him any Queſtions. 
Richard Kent depoſed, I hat he was at the Widow Paine's on the 44th of 
February laſt; and that Edmund R:chards told him, that if he ſpoke a Word 
of what he had heard or ſeen there, he would ſhoot him thro' the Body; 
but Fack/on and Carter were not in the Room when Richards ſaid this. 
George Peatedepoſed, That he was at Rauland's Caſtle, on Sunday the 14th 
of February laſt, about ſeven o' Clock in the Evening, or after, and ſaw 


nine Men there, and that the Priſoners, Jochen and Carter, were two of 


them; he ſtaid there about half an Hour, and as ſoon as he came in, he 
ſaw four or five Men with great Coats and Boots oh, moſt of them upon 
their Legs, as if they were juſt going; he went and warmed himſelf by 
the Kitchen Fire, and fat down by Themas Auflen,' who was then afleep ; 
he called for a Pint of Beer, and foon after he heard the Stroke of a Whip 
repeated three or four Times, ina little Room that was at the Corner of 
the Kitchen, but did not ſee who gave the Blows, nor who received them; 
that he afterwards heard a ſtrange Ruſtling of People, more than before, 
and ſaw ſeven or eight Men come into the Kitchen; that he knew the 
Priſoners Jartſon and Garter, and William Steele, Edmund: Richards, and 
two that went by the Names of Sam and Harm; there were two other 
Perſons there, | whom, is Knowledge, he had never ſeen; before nor 
ſince; and copld give no Account of them, nor did he obſerve how they 
were dreſs'd ; that ſoon after he thought he heard a Blow, and he ſaw 
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Wing up his Arm in a proper Form, as if he wa going to give another ; 


but Millan Paine Repp'd up, and called him Fool and Blockhead far fo 


doing; upon which ne fun his Arm, and did not behave in the like 
Manner any more, in his Sight; that juſt as they were going out of 
Doors, Juin turned roundy with a Piſtol in his Hand, and aſfeed for 4 
Belt, Straph or String, but Nobody give him either, and he put bis Piſ. 


fof into his Greut- cot Pocket; and went away with the reſt ; thut by the 


trampling of Horſes; he ſuppoſed they all went on Horſeback, but Which 
Way Rat; Poo ew not ; it was between ſeven and eight o'Clock; as nigh as 
he could gueſs,/ when they went off; be did not hear any Converſation 
about one of the Strangers being the 3 Officer, nor did ſee the Blow 
given, nor the Perſon; to whom the other Blow was going to be giyen. 
The Priſoners would netiaſk: him any 5 ned 
Fabn Naiſi depoſed, That on Sunday, the 14th of February, he was at 
ue aſtle, between twelve and one o Clock at Noon; that when he 
eame there he found E Richards, William Steele,” the Priſoners: Car. 
ter and Fackſon, and Litili Sam, Richard Ley, Jackſon's Wiſe, and Gul 
and Chater; he ſaw Jacſiſan take Chater to the Door, and heard him 
him if he knew any Thing of Diner; and baten anſwer d he did, and 
was obliged to go and ſpeak againſt him; that Ga/leythen went out to keep 
Chater from talking to Fack/on ; whereupon Factſon knucked Gallty down 
with his Fiſt; that Gallen came in again, and ſoon after Jaciſon and Car. 
ter. When they were all come in, he (the Witneſs) with the Priſoners 
Jaclſon and Carter, and Edmund Richards, went into the back ROOm; 
that there they enquir'd of Fackſon what he had got out of the Shdemaker 
(meaning Daniel Ghater) ; that Jackſon informed them; that Cheater ſaid he 
knew-Dimer, and was obliged to come in as a Witneſs againſt him; that 
then they conſulted vrhat to do with them (Chater and Golly) 3 this was 
about three-o'Clock in the Afternoon: They firſt propoſed tb carry. them 
to ſome ſecure Place, where they might be taken care of till they had an 
Opportunity of carrying them over to France; that when this Propoſition 


was made, the Priſoners, ' Fackſon-and Carter, and Richards. and himſelf 


were preſent z and this Reſolution was taken to ſend them out of the way, 
that Chater ſhould not appear againſt Dimer ; and afterwards it was agreed 
to fetch a Horſe, and carry them away: That Galley and Chgter appeared 
very uneaſy, and wanted to be gone; and thereupon. Fack/on's Wife, to 
pacify them, told them that ſhe lived at Major Battine's, and her Horſe 
was gone for, and as ſoon as it came ſhe would ſhew.them the Way to 
Mr. Battine s; that he (the Witneſs) then went to Chiche/er, and ſaw no 
more of them that Night. ru % Fei Wer v 
Being croſs - examined, at the Requeſt of the Defendants Counſel, ſaid, 
At this Conſultation there was nothing mentioned but the ſecuring them, 
in order to carry them to France. 5 {REAL bt 
This Witneſs having gone thus far in his Evidence, was ſet by for the 
preſent; the Counſel for the Crown declaring that they would call 
bim again, to give an Account of what paſs'd on the 17th, after they 
had examined the next Witneſs. _ 9 £4 F 
VMilliam Steele depoſed, That he was at the Widow Paine's on Sunday the 
14th' of February ; that the Priſoner Fackſon, Little Sam, one Kelly, and 
two Men more, and Fackſon's Wife, were there when he came, whichiwas 
about two o'Clock in the Afternoon, and ſoon afterwards Little Harry, 
the Priſoner Carter, Edmund Richards, Jobn Raifs, and Carter's. Wife, came 
thither z he did not know how Carter or Fackſon came to be there, but the 
Widow Paine's Son came and called him (the Witneſs) out, and ſaid he 
mult go to the Ca/tle, for there were two Men come to {wear againſt the 
Shepherd, meaning Jahn Dimer ; that when he came in they were in ge- 
neral ſober, as far as he ſaw, but they ſat drinking together about two 
Hours; that Jacſſon took Ghater out of the Houſe, to examine him about 
Dimer, and after they had been out ſome Time, Galli went out to them, 
but ſoon return'd, and ſaid Jaciſen had knocked him down; the Witneſs 
ſaw he was bloody all down the left Cheek; that Jaciſan was not in the 
Room when Galley came in, but came in with Garter a little Time after- 
wards; that then Galley, addreſſing himſelf to Jaciſin, ſaid he did nat 
know any Oocaſion Jas hn had to uſe him in that Manner, and that he 
ſhould remember it, and took down his Name in Jad Preſence. Gal- 
ley likewiſe ſaid he was an Officer, and ſhewed his Deputation to the 
People that were in the Room; the Company continued, drinking till Gal- 


ley and Chater were quite fuddled, and went into a little inner Room to 


fleep ; this was about four or five o Clock and they continued in the little 
Room two or three Hours; che reſt of the Company fat drinking all the 
while, conſulting what to da with Galley and Chater.. The Priſoners, 


Fackſon and Carter, and-Little Sam, Little Harry, Richards, and the Wit- 


ne(s, were at this Conſultation. It was propoſed. to put them (Galley and 
Chater) out of the way, becauſe they ſhould not appear againſt the Shep- 
herd, meaning Dimer, and it was propaſed to throw them into the Well, 
in the Horſe-paſture, about half a Mile from Rewland's Caſtle, but it was 
thought not convenient to put them into a Well ſo near, for fear of a 
Diſcovery; it was then propoſed to join, and each Man to allow. th:m 
Three: Pence a Week, and to keeꝑ them in ſome ſecret Place till they ſaw 
what became of Diner, and as Dimer was ſerved, ſo theſe two People 
( Ghater and Galley) were to be ſerved; this was talked of while Chater and 


Galley were alleep, and there was no other Fropoſal made, as he heard. 


But while they were talking theſe Things, the Wives of Carter and 
Feckjon laid it was no Matter what became of them Galle and Chater), 
or what, was done to them; they ought to be hang'd, for they were come 
to ruin, them, meaning the Smugglers: That about Seven o'Clock 
Carter and Fackſon went into the inner Room, and waked Galley and 
Cvoter, and brought them out of the Room, very bloody and very drunk; 
he did not ſee what paſſed in the Room, but was ſure they did not go in 
ſo bloody z and he believed Fackſon and Carter had kicked and ſpurred them; 
they ſet. Gally the Officer upon a brown or black Hurſe, and Chater ua 
behind him; Jaciſan, Carter, and Richards, put them on Horſe- back and 
tied their Legs under the Horſe's Belly, and allo tied their Legs toge- 
ther; they then tied a Line to the Bridle, and he (the Witne(s) got upon 
a grey Horſe and led them along; that juſt after they turned round the Cor- 
ut twenty or thirty Vards from the Houſe, Jact fe cried out, Whip 
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Satz gave all the Company a Dram or two, but none to 


_ abouta Mile further, and then they fell down under the 


3 # 


__vihipped/and laſhed tbem with their Horſe-whips, ſome on ane Side ane 


Sms on che other; with great Vielenee es the Fee and Head ang iber 
Parts of the Body, and 5 8 doing N Tha: rode about half a 
Mite'to aPlace called u Abbes; that there they alighted, and Lil 

gave all | Gala and Gbater, ; 
that as foo as they were mounted: again Feok/on. and Carter cried out; 


. 
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Damm them, lick thech, whip them; and re for. 
| | | orſe's Belly 
Wich their Heads upon the Ground, and their Legs over the Saddle; they 
were immediately ſet up again, and their Legs tied together in the ſame 
Poſture ; and the Company went on whipping them as before, till they 
came to a Place called Goodthrough Dean, which was about half a Mile 
further; they were beat very much, and in the Judgment of the Witneſs, 
it was almoſt impoſſi ble they ſhould fit their Horſes; when they came to 
Dean, ſomebody of the Company pulled out a Piſtol, and ſaid, He would 
ſhoorthem (Talley and Chater) through the Head if they made any Noiſe 
whilſt they went through the Village ; he could not Bl whe it was that 
threatened to ſhoot ther, but apprehends it was done for fear the People 
inthe' Village (hould hear them; they went on but a Foot Pace, and 
after chey got through "Dean, they were whipped again as before; and 
when they came near a Place called 14/worth, they fell down again under 
the Horſe's Belly, and then ſome of the Company looſed them, and ſet 
up'the Officer (Galley) behind him (the Witnets), and Chater behind Litile 
Sar; and in this Manner they proceeded towards Lady Holt Park, Which 
is near three Miles from /4ſworth, whipping Galley and Chater as before; 
but'the Laſhes of their Whips falling upon the Witneſs, as he ſat before 
Galley, he (the Witneſs) could not bear the Strokes, and therefore they 
left off whipping Galley in that Manner; Galley ſat upon the Horſe till 
they got to Lady Holt Park, and then being faint and tired with riding, 
he got down, and Carter and Jackſon took him one by the Arms and the 
other by the Legs, and carried him towards a Well by the Side of Lady 
Holt Park; that Jackſon ſaid to Carter, We'll throw him into the Well;” 
to which Carter replied, with all his Heart, and Galley ſeemed indifferent 
what they did with him; but ſome of the Company ſaying it was Pity to | 
throw him into the Well, 7ack/on and Carter ſet him up behind the Wit- 
neſs again, and Chater was ftill behind Little Sam; they went on in this 
Manner till they came to go down a Hill, when Galley was faint and 
tired, and could not ride any further, and got down there; upon which 
Catter and Jackſon laid him on a Horſe before Edmund Richards, with his 
Belly upon the Pummel of the Saddle, they laid him acroſs the Horſe, 
beckuſe he was ſo bud that they could not contrive to carry. him in any | 
other Manner, and they carried him ſo for about a Mile — Half from 
the Well; that then Richards being tired of holding him, let him down 
by the Side of the Horſe; and Carter and Js Nt him upon the grey 
orſe that he (the Witneſs) was upon, and the Witneſs got off; they ſet 
him up, his Legs acrofs the Saddle, and his Body lay over the Horſe's 
Mane; that in this Foſture, Jactſen held him on; he did not remember 
that any body eſe held him at that Time; that they went on for about 
half a Mile in this Manner, Galley crying out vehemently. all the Time, 
„ Barbarous Uſage, for God's ſake ſhoot me through the Head or through 
« the Body ;” he {the Witneſs) thought Fack/on was at this Time pinch- 
ing him by the privy Parts, for there were no Blows given when he cried ſo; 
that Chater was ſtill with the Company behind Little Sam, and they went 
on for about two Miles and a half further, the Company holding Galley | 
by Turns on the Horſe, till they came to a dirty Lane; at this Place, 
Carter and Fackſon rode forwards, and bid the reſt of the Company ſtop at 
the Swing-zate beyond the Water, 'till they ſhould return;  Fackſon and 
Carter came to them again at the Swing-gate, and told them, that the Man 
of the Houſe, whither they went, was ill, and that they could not go thi- 
ther; by which he underſtood that they had been in the Neighbourhood 
to get Entertainment. It was then propoſed to go forward to the Houſe 
of one Scardefield; and Little Harry tied Galley with a Cord, and got up 
on Horſeback behind him, in order to hold him up on the Horſe, and 
they went on *till they came to a gravelly Knap in the Road; at 
this Place Galley cried out, I ſhall fall, I ſhall fall ;” whereupon Zrttle 
Hatry ſaid. D -n you, then fall,” and gave him a Puſh, and 
Galley fell down and gave a Spirt, and never ſpoke a Word more; he 
(he Witneſs) believed his Neck was broke by the Fall; that then they 
pat him upon the Horſe again, and went away fer Ruiſe, to the Sign of 
the Red- Lin, which was kept by William Scardefield ; that Chater was be- | 
hind Lrttle Sam, and was carried to Scardiſield's Houſe, and was very bloody 
when they came to Scar defield's ; e 9% and Little Harry went from 
Scardeſie d's with Cheter about three o'Clock in the Morning; and Jackſon 
afterwards returned to Scardefield's, and ſaid he had left Chater at old 
Hilli's Houſe, and that Little Harry was left to look after him that he might 
net eſcape; this was Monday the 15th of February, and they remained all 
that Day at Scerd-fiid's Houſe; that the Priſoner, Richard Milli the 
younger, was there on that Day; and upon hearing from Carter and Jacl- 
ſen that they had paſſed by a Precipice of about thirty Feet deep, when 
they had Chater with them, he ſaid, If I had been there, I would have 
& called a Council of War on the Spot, and he (Chater) ſhould have gone 
ce no further ;” or to that Effect. That two or three Days afterwards the 


| 
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Company met at Scardefic/d's again, to conſult what to do with Chater; him. 


that the Priſoners John Raiſi, Carter, and Fackſon, the Priſoner Richard 
Mills the younger, a Son of the Priſoner Richard Mills the elder, Thomas | 
Willis. John Milli, another Son of old Mills, the Priſoners Tapner, Cobby, 
and Hammond, and Themas Stringer, Edmund Richards, and Daniel Perrier, 
and he, (the Witncfs) were there conſulting what to do with Charter; and 
Jobn Mili propoſed to take him out, and load a Gun, and tie a String to 
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ad, and had a Cut vpn | 
the Priſoner, Richard Mills the elder, was at home himſelf, and fetched out 


or Ale -houſe; that they all of them went to and again between the Houſe 
and the Skeeling, and that the Priſoner, "Rictard Mills the elder, was at 
home all the while; that the Priſoner Tepner pulled out a claſp Knife and 
opened it, and ſwore to Chater c that Knife ſhould be his Butcher,” and 
cut him over both his Eyes, and down his Forehead, ſo that he bled to a 
great Degree. He was ordered by ſome of the Company to ſay his Prayers 
be, come to kill him, and kill him they would; that Tapner ſaid 
this, and ſome. of the Company were then in the Skeeling, and the reſt of 
them were in the Houſe, but no one interpoſed to ſave his Life; that he 
(the Witneſs) was in the Skeeling, when Chater was adviſed to ſay his Pray- 
ers, and was cut, and that Chater was chained by the Leg at that Time. 
When they had kept him there as long as they ought it ſomebody of 
the Company unlocked the Chain, and ſet him on Horſeback, and Fob 
Raiſs, Edmund Richards, Little Harry, Little Sam, the Priſoner Tapner, Tho- 
mas Stringer, the Priſoners Cobby.and Hammond, Little Daniel, the.Priſoners 
Fackjon, Carter, and the Witneſs, ſet. out with him for Lady Eil Park, to 
carry him down to the Well; that when they came to a Place called Hart- 
ing, Richards, Little Harry, and Little Sam, went back; and when the reſt 
came to the white Gate by Lady Holt Park, Carter and Fack/on left them, 
but firſt told them they muſt keep along a little further, and they could 
nat miſs the Well; that it was about two Hundred. Yards further, and 
that there were ſome Pales on the right Hand of it; that,there were Pales 
round the Well, They went on, found the Well by the Direction Carter 
and Zack/on had given them, and carried Chater with them; that then Tap- 
ner, Stringer, and Cobly got off their Horſes, and Tapner pulled a Cord out 
of his Pocket, and put it about Cbater's Neck, and led him towards the 
Well. Cbater ſeeing two or three Pales down, ſaid he could get through, 
but Tapner ſaid, No, you ſhall get over,” and he did fo, with the Rope 
about his Neck; they then put him into the Well, and hanged him 
e Rope round the Rails, and his Body hung down in the Maut 
of the Well for about a Quarter of an Hour; and then Stringer took hold 
of his Legs to pull him aſide, and let his Head fall firſt into the Well, 
and Tapner let the Rope go, and down fell the Body into the Well head- 
foremoſt; that they ſtaid there ſome Time, and one of the Company ſaid 
he thought he heard him breathe in the Well; upon which they got a Poſt 
or two, and threw them into the Well upon him, and there they left him, 
The Priſoner, Richard Mills the elder, ſaid, he never heard any Talk 


= 


about the Man's being to be killed, and that he deſired. the People would 


take him away, and ſaid he would nat have him murdered. .,  _ 
Steele, the Witneſs, being croſs- examined as to this, ſaid, He never 
heard the Priſoner ſay he would not have them murder the Man; and 
added, to be ſure he muſt hear them talk of murdering him, while they 
were at his Houſe. W : XY 
Jeln Raiſs, being called again, ſaid, That after he had left the Company 
at the Widow Paine's, on the 14th of, February, as mentioned in 5 former 
Part of his Evidence, he met ſome ot the ſame Company, and others, on the 
Wedneſday Evening following, being the 17th of February, at Scardeficld's, 
at Raile; that the Priſoners, Richard Milli the younger, Carter, ker 
Tapner, Cobby, and Hammind, with Steele, Richards, Little Sam, Daniel 
Ewa Jo Mills, and Thomas Willis, were there; and it was propoſed 
at that Meeting to murder Chater. He could not ſay who firſt made the 
Propoſal, but, to the belt of his Knowledge, it was either Garter or Zack- 
ſon, and it was agreed to by all the Company; it was not then reſolved how 
it was to be done, but only in general, that he was to be murdered, and 


throw into a Well ; that they went to the Houle of the Priſoner, Richard 


Milli the elder, to join Zittle Harry, who was left there to take Cate of 
Chater, and found Chater chained by the Leg upon ſome Turf in a Skeeling, 
at the Backſide of the Houſe ; that the Priſoner, Richard Mills the elder, 
was at Home, and ordered his Houſekeeper to fetch Bread and Cheeſe, and 


ſome Houſehold Beer, for any of them to eat and drink that would, and 


believes Milli knew that they came tor Chater; that 7 apner and Cobby were 
very earneſt to go and ſee Ghater:; and Tapner having his Knife in his Hand 
ſaid, 4+ This Knife ſhall be his Butcher;“ that thereupon the Priſoner, 


Richard Mills the elder, ſaid, “Pray do not murder him here, but carry 


him ſomewhere elſe before you do it;“ that old Mills ſaid this, upon 
ſceing that Tapner had his Kniſe in his Hand, and hearing him declare it 
ſhould be his (Chater's) Butcher; that they then went out into the Skeel- 
ing, and found Cheater ſitting upon ſome Heath or Turf, and Tapner order- 
ed him to ſay his Prayers: While he was repeating the Lord's Prayer, 
Tapner cut him over the Face with his Knife, and Colly ſtood by, kicking 
him and damning him. This too was whilſt the poor Man was ſaying 
the Lord's Prayer. That Chater aſked them what was become of Galley ? 
and they told him he was murdered, and that they were come to murder 

er which Chater earneſtly begg'd to live another Day. I hat 
Cobby aſked him his Name, and whether he had not formerly done Harveſt- 
work at Selſea? To which he anſwered, That his Name was Daniel Ghater, 
and that he had harveſted at Se{/za, and there he became acquainted with 
Dimer. Cobby and Tapner aiked him what they had fed him with at old 
Mills's, and he ſaid Peaſe Pottage ; that Lutle Harry unlocked the, Horſe- 
lock, that was on his (Chater's) Legs, and Tapner, Cibby, and, Stringer, 


the Trigger, and place him (Chater) againſt the Gun, and that they ſhould brought him out of the Skeeling, and ſet him upon Tapner's Mare, in order 


all of them pull the String, to involve every one of them in the ſame De- 
gree of Guilt ; but this Propoſal was not agreed to. Then Jackſon and 
Carter propoſed to carry kim back to the Well, and to murder him there, 
which was agreed to by all the Company; but Richard Mills the younger 
and Fohn Milli ſaid, they could not go with them to the Well becauſe they 
bad no Horſes; and as it was in their (the other Perſons) way home, they 
might do it as well without them; and ſo it was concluded to murder 


to carry him to the Well, to be there murdered, and thrown. in; and that 
all the Company knew, at that Time, what was to be done with him; 
that they rid about three Miles towards the Well, and ſometimes whipp'd 
Chater with their Horſewhips; and Tapner obſerving that he bled, 
ſwore, if he blooded his (Taprer's) Saddle, he would Whip him 
again, When they came to Harting, Carter, Fackſm, , Richards, 
Little Sam, Little Harry, and Strele, faid, We have done our 
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« Parts, 
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15 
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it; 


no 


« Damm you, no, 
; nd the Cord round 
Mouth of the Well, hung 
and then they looſened the 
the Well head-foremoſt,. 


you 


| a, 
Cobby (ai — 


Tupner wou 


Fe 
* 


25 
11 


thought they heard him breathe, and then went to 
Holt Park, to go down into the Well to murder him 
Joctſon and Carter at Lady Holt Park, who told them there 
der ; but they could not rear the Ladder, and fo got fome Poſts, a 
threw them down into the Weil. 
The Prifoner Hammond defired the Witneſs might be aſked, 
when they were at old AMilh's, he did not offer to ride away, and make a 
'  * Diſcovery; but was prevented by the Company? tt 
Na faid he never heard him ſay any Thing about it 
e 9:0 did threaten any of the 
Mu er of Chater. '$ e a 4 
Ann Peſead depoſed, That two 


im quite, 
was 


= 


ſaid- it was William Faelſon: Her Fathety who was then 
they might come in if t 1 
could not abide in the Houſe fome 
No, becauſe her Father was ill; andtherey 
Man, and ſaid, We cannot think of abi 
and ſo they went away. She faw that 
 *Wikliant Seartefield depoſed, That he'k 
printer . 
n Houſe, and called out to him, For God's Sake ge 
let us in!“ That he let them in, and lighted a Candle, and fa y 
were blocdy ; he atked them how they came to be fo, and they faid they 


ez to which ſhe anſwered 


. 


c e Hand was bloody. 


1 
1 


ept the Red Lyon at Raike, in the 
nd: that in the Night, between the 14th and 15h of 
the Priſoners Fackſor and Carter, with Steele and Richard, ' 

t up, and 
w the ; 


Whether, 


reſt who ſhould refuſe to go to the | 


4 


had had an Engagement wien ſome Officers, and had loſt their Goods, 
and ſome of their Men feared were dead, and ſome were wounded ; 
that they faid they wouldggo and call them that were at the other Pub- 
lick Houſe ; and while gone down into the Cellar, he heard Horſes 


come to the Door, and ſome of the Men went into the Kitchen, ſome 
into the By whouſe, and fome into the Parlour ; that he ſaw two or three 
Men in the Brewhoufe, and there lay ſomething like a Man befere them 
by the Brewbouſe Door, and he heard them ſay he was dead; that 
ſome” of them calling ? b N 7 | 
| Parlour, and ſaw a. Man ſtanding upright in the Parlour, with his 
Face bloody, and one Eye ſwelled very much; that Richards was in the 
Parlour with the Man, and objected to his coming in; and the Priſoners 
Garter and Fackſen, and three others were then in the Brewhouſe, and 

Steele was with them; after they had drank three Mugs of Hot, they got 

their Horſes out, and ſent him down for fome Brandy and Rum; 

| ne twenty Yards 
below the Houſe, tho! ſeveral of them came back to drink, one or two at 


when he: came up with it, all the Company were 
a time ; that he did not know what became of the Man that he ſaw ſtand- 


one of the Company, a little Man, aſked him if he did not know 
the Place where they laid up ſome Goods a Year and an half ago; and 
the Priſoner Carter came back, and faid they muſt have a Lanthorn; that 
Richards fell in a Paſſion becauſe he refuſed to go along with them; and 
upon ſeeing him coming towards them with- a Light, the Company 
parted ; that he ſaw i Horſe ſtand at a little Diſtance, and there ſeemed 
to him to be a Man lying acroſs the Horſe, and two Men holding him 
on, and he believed that the Perſon he ſaw lying acroſs 'the Horſe was 
dead,” but he was not r to ſee whether he was or not. 
That on the Wedneſday or Th {day Non about twelve or one at 
Noon, the Priſoners Jaciſen and er, and alf the reſt of the Company 
came again to his Houſe : that the Priſoner Richard Mills the younger, 
and his Brother John were ſent for, and came to tbem. | 
Edward Sones proved, that on the 16th or 17th of September laſt, he 
found the Body of a dead Man in a Well in Harras Mod, within 200 
Yards of Lady Holt Houſe, and that there were two Pieces of Timber 
over the Body: that he went immediately to get the Coroner's Inqueſt ; 
and when he came back, he ſaw the Man had Boots on, and there was a 
Rope about his Neck ; and that the Well is by Lady Holt Park, in the 
County of Suſſex. een ee 0s Ho 
Mr. Brackftone produced the Boots and a Belt that were taken off the 
Body, and given to him by the Coroner. . 
rs. Chater, the Widow of Daniel Chater, depoſed, That ſhe remem- 
bered her late Huſband ſet out from pton on the 14th of February 
laſt, and that ſhe had never ſeen him ſince that time; ſhe le 
the Belt produced by Mr. Brackfone, and ſaid ſhe knew it was the ſame 
Belt her Huſband had on when he ſet out from home, by a particular 


ing 
that 


Mark in it; and ſhe believed that the Boots produced were likewiſe her | 


Huſband's. 1 
Mr. Sass proved alſo, that the Horſe, which Chater ſet out u 


ſound about à Month afterwards, and delivered to the Owner. 

The King's Counſel ſubmitted it here, 3 

Mr. Juſtice Feſler acquainted the Priſoners, that the King's Counſel 
having gone through their Evidence, it was now their Time to offer 
what they could in their own Defence. | : 

He repeated to each of the Priſoners the particular Facts the Evidence 


in the ParJour, but he obſerved they ſeparated into two Companies; 


{ 


Liquor, he carried a Glaſs of Gin into the 


looked upon 
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| Cale; and that in every pt 
idle for a Man to die by 
4 Grave with the Guilt of innocent Blood on his own Head. 


dur, that he never touched him, and knew nothing of 
ſome of the Company 
8 | Lady "_} 


did not think . 
| chained till after 
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; he did get know that they were 
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N e ee 
Mr. Juffice told him, that ſappoſing he was threatened in the 
polfible View of tle Caſe, it was infigitely more 
he Hands of wicked Men, than to go to his 


69 1 


+4 
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— — 


| Cibly nia, he did not know what they were going to 15 with the 
the Murder. | 
Hammond ſaid, when he underſtood what were. going to do, he 
wanted to go off and make a Diſcovery : N CLE 9 
and that by the Company he meant all the Priſoners, 1 
chard Milk: the elder ſaid, he did not knew what they were at, and 
they would have hurt the Man, and did not know be was 
„ OL OT ICT no OT 
Richard Mills the younger ſaid, he knew nothing of the Matter, and 
never faw either of the Men (Galley and Chater) in his Life ; he acknomw- 
ledged he was at Scardefie/d's Houſe, but ſaid he knew nothing of the Mur- 
der, and denied the Charge; that Scar was the only Witneſs he 
had, for he (Scard:field) knew when he came, and how long be ſtaid there. 
Jackſon ſaid, the Man who ſaid he would be Chater's Butcher, was his 
| Butcher, and nobody elſe ; that he ¶ Fackſen,) was not by when be was. 


» 


| 


Men eame to her Father's on the 15th 5 
of February, about one or two o Clock in the Morning, and called for [ 

oma: Tales her Father ; that ſhe-alked one of them —— 
| nen very in, fad 
would ; that Fachfon did come in, and aſked | 


| . turned to the other 
, as the Man is fo ill, | 


** 


pon, was 


- murdered, and was not guilty of it. 

Mr. Juftice Fofter cautioned him r 
that with regard to the preſent Charge, it was not neceſſary that he 
have been preſent at the Murder; he was not charged with being preſent, 
but as an Acceſfary before the Fact, in adviſing and procuring the Mur- 
der to be done; and that was the Fact he was called upon to anſwer. .. 
"Carter ſaid, when he went to the Widow Paine's, he only thought they 
were going to carry the Men out of the way till they ſam what ſhould. 
become of Dimer, and that he never laid Hands upon them; and went 
along with on nr to prevent Miſchief. ha e e Spe 

"Scardefield the Witneſs was then called again, and Richard. Mills the 
yon r being aiked whether he would aft kim any Queſtions, only de- 

ired he might be aſked what time he came to his Houſe, and how long 
he Raid there; to which Scardefeld anſwered, That Milf came to his 
Houſe about half an Hour after One, ſtaid there about an Hour and an 
half, and went away on Foot. ee ap Py 

The reſt of the Priſoners ſaid they had not any Witneſſes. 

Upon which, Mr. Juſtice Fyſer opened to the Jury the Subſtance of 
the Indictmont, as before ſet forth; and told them, that whether the Pri- 
ſoners, or any of them, were guilty in Manner as therein they are ſeverally 
charged, muſt be Jeft to their Conſideration, upon the Fridence that had 
been laid before them. [LO 1 - | hs 

That in order to enable them to apply the Evidence to the ſeveral Parts 
of the Charge, it would be proper for him firſt to acquaint them how the 
Law determines in Caſes of this Nature; that with regard to the Perſons 
charged as Principals, wherever ſeveral Perſons agree together to commit 
a Murder or any other Felony, and the Murder or Felony is aQually 
committed, every Perſon preſent, aiding and abetting, is, in the Eye of 
the Law, guilty in the ſame Degree, and liable to the ſame Puniſhment - 
as he who actually committed the Fact. And the Reaſon the Law goes. 
upon is this, that the Preſence of the Accomplices gives Encouragement, 
Support, and Protection to the Perſon who actually commits the Fact; 
and at the ſame time contributes to his Security, 

That it is not neceſſary that the Proof of the Fact, in Caſes of this 
Nature, ſhould come up to the preciſe Form of the Indictment. For if 
the Indictment charges that F did the Fact, and that B and C were pre- 
ſent, aiding and abetting, if it be proved that I did the Fact, and that 7 
and C were preſent, aiding and abetting, they will be all guilty within 
the Indictment. * | 

That Acceſſaries before the Fact, are thoſe who not being 
any Senſe of the Law at the time the Fact is be 


ot to deceive himſelf, and told im, 
ſhould 


preſent in 
have ad- 


viſed or otherwiſe procured the Fact to be done. Theſe Perſons, in the 
| Cafe of wilful Murder, will be liable to the ſame Puniſhment as thoſe 


who committed the Murder, by their Inſtigation, Advice or Procurement. 
He then ſummed up the Setdince very largely, and applied it to the 
Caſe of the ſeveral Priſoners; and concluded, that if upon the whole, the 
| Jury ſhould be of Opinion that either of the Principals (Tapner, Cobby, 
mmond, or the others charged as Principals in the Indictment) did 
ſtrangle the Deceaſed, and that the Priſoners, Tapner, Cobby, and Ham- 
mend, were preſent, aiding and abetting, they will be within this Indict- 
ment. | a 


And if they ſhould be of Opinion, that the Priſoners, charged as Ac- 
ceſſaries before the Fact, did adviſe, conſent to, or procure. the Murder, 
they likewiſe will be guilty within this Indictment, tho” they were not 
preſent when the Fact was committed. | 

The Jury, after ſome little Conſideration, gave their Verdict, that 
Tapmer, Colby, and Hammond, were guilty of the Murder, as laid in the 
Indictment: | 
And Richard Mills the elder, Richard Mill the younger, Milliam Fack- 
ſon, and William Carter, were guilty, as Acceſſaries before the Fact. 
| Wedneſday, 18 Fon. 1748-9. 

William Fackſon and William Carter were tried upon the other Indict- 
ment, on the which they had been arraigned the Day before, as Principals 


8 Murder of JVilliam Galley, and to which they had pleaded, Not 
ul ty. 5 
Mr. Steele opened the Indictment to the Jury, and Mr. Bantes, the 


King's Counſel, ſpoke to much the ſame Purport as the Day before. 
r. Smyth, another of the King's Counſel, ſpoke as follows, viz. I ſhall 
only add a Word or two, to explain to you why theſe two Men, who 


were convicted Yeſterday as Acceſſaries before the Fact to the Murder 


® Vote. The Particulars of the Judge's Charge to the Jury in ſumming up the Evidence, are omitted, thro' the Miſtake of the Short-band Writer, which is mentioned 
is the Advertiſement in the Note; and the State of the Evidence is now reduced to ſo narrow a Compals, that the inſerting the Judge's Charge, would have been little 


of 


more than a Repetition of the Evidence, in the ſame Order as it ſands in the Trial. 
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ünce he was a Lad, and borne the Offices of Surveyor and Conſtable, 
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good Effect, in preventing Per- 


Smuggling, that the Time would come when they would coolly bathe their 
-Hands 


[After which the following Witnofſos wore 


Mr. Milner, Mr. Sheerer,, William Gally, and Edvard Holton, whoſe 
Evidence upon this Trial was to the ſame Effect as it was upon the former. 
Robert Fenkes allo proved the ſame upon this Trial, as he did upon the 


ulla for the Grown, vz. 


former, with this Addition: 


That when they were at the Widow Paine's,” Jackſon and Carter both 
ſaid they would ſee the Letter for Mr. Batting, becauſe they thought the Mon 
were going to ſwear againſt the Smugglers ;; that both Fack/on and Carter hin- 
dered him from going thro* the Room where the two Men were; and that 
one of the Men had on a blue Great-coat. 75 


* 


Being eraſs · examined, at the Requeſt of Carter, whether he hindered | 


through the Room? 


him from got 
at both did. 


Anſwered, 


* eſeph Southern, William Lamb, William Garnet, and George Poat, pro- | 
| 3 Hands of the Commiſſioners of the Cuſtoms, dated the iſt of April 9 n, 

appointing William Galley to be a Tideſman in the Port of Southamplen. 

William Galley, the Son of the Deceaſed, looked at the Coat which 


the ſame, as ar the former Trial. | „ 
John Raiſe, to the firſt Part of his Evidence relating to the Tranſac- 


tions at the Widow Paine's, added, that the Blood ran down from Galley's 
Head and. Face, on Jachſen's knocking him down; and that Gally and 


: 


Chater were not fuddled when he went away. "HE | 
William Steele, to his former Evidence, a led, That whilſt they were at 
the Widow Paine s, Jacen ſaid, ** That if any of the Gang went 
6 away from them, he would ſhoot them through the Head, or through 
<< the Body, or ferve them as bad as the ith ſhould be ſerved.” 
That he ſuppoſed. Fack/on meant by this, that he would murder any of 
their own Company, or uſe any of them as ill as they did the rand 
Chater, if they left them ; that when the Company left off whipping Gal- 
ley with their Thongs, and Lafhes of their Whips, as mention'd in the 
former Trial, becauſe the Laſhes of the Whip reached this Witneſs, the 
beat him with the Butt-end of their Whips, which were very heavy, ul 
one of their Whips was beat all to Pieces; that the Grayelly Knap, where 
Galley was puſhed off the Horſe, when he died, was in 5 in 
Rogate Pariſh; and that Little Harry puſhed him in the Back, and ſhoved 


him down; and that the Priſoners, Jackſon and Carter, Little Sam, and 
hey, laid his Body upon 


Richards, were in Company when he died; that t 
a Horſe, and one Man held bim on one Side, and another on the other 
Side, and fo they led the Horſe along ; that Carter and another went be- 
fore to call Scardefieid up; and when they came there, they laid Galley's Bo- 
dy down in the Kitchen at Scardefield's, and carried Chater into another 
Room; they drank every one a Dram, and Jaciſen and Carter aſked 
1 he knew any Place to bury that Man in, and he ſaid No; but 
they ſaid he muſt go with them; and they 7. 2 Spade, and a Candle and 
Lanthorn, and they laid Galley on Horſeback again, and he (the Witneſs) 
Carter, Little Sam, and Scar , went back for about a Mile, and he held 
the Horſe whilſt Scard:field, Garter, and Little Sam, went to find the Place 
to bury him in; and when they had found it, Carter and Sam came back 
to him, and left Sarda to dig the Grave; they went and buried him 
there, and returned back to Scardefield's again ; Os Foe told them, 
that whilſt they were burying Galley, he and Little Harry went to carry 
Chater to old Mills; that they buried Gally two or three Feet deep, in 
the Heartof a Sand-Pit, about three or four, or five o'Clock in the Morning. 
Being croſs-examined, and aſked by Carter, whether he (Carter) ſtruck 
Galley? anſwered, That they all ſtruck him. 

Being aſked, at the Requeſt of the Priſoners Counſel, what was the 
Conſequence of that Thruf that Zitle Harry gave Galley, when he fell the 
laſt Time? anſwered, That he thought by the Fall Callas Neck was 
broke, becauſe as ſoon as he was down, 2 himſelf a Turn, and 
ſtretched out his Hands and Legs, and never ſtirred or ſpoke afterwards ; 
that Galley was not falling, *till Little Harry gave him the Puſh : Said he 
did not know the Pariſh of Regate, or that the Place where Galley died was 


within that Pariſh, any otherwiſe than that he had been there ſince, and. 


ſeveral People ſaid it was the Pariſh of Rogate. h 

He was then aſked, whether the Gravelly Knap was in the County of 
Southampton or County of Swfſex f anſwered, That he could not tell; that 
he had never heard, as he remembered, what County that Place was in, 
but he was carried thither laſt Friday, to ſee the Place, and he ſhewed to 
ſome People, then preſeat, the Spot of Ground where Galley fell off the 
Horſe, and he believed-he ſhould know one of the Men that werewith him, 

Jalm A/ilett being called up, Steele ſaid, he was one of the Men that was 
there, 

Ajilett was then ſworn, and proved that be was with Steele and ſome 
Dragoons on Friday laſt; that Steele pointed down to the Ground with a 


Stick, and. ſaid, There the Man died!“ That he 8 Witneſs) took 


particular notice of that Place, and is ſure it was in Suſſex; that he now 
lives at Harting, and was born and bred juſt by, and had lived there ever 
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| ſons from rngaging ia that Javleſ Practice, when they ſec it conſequen- | b 


not ſee the Body of a 
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I gth of Septeniber, ina Fox Earth, within t 


never ſtruck him, and only intended to carry ü 
him, till they knew what became of Dimer ; and that he had not any 
Witneſſes. Pp . 


3 aiding and abetting t 
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by the little gravelly riſing of the Ground. 


Man into the Pit, and they covered it up ; be believed it to be the 
ody of a Man, but he did not help to put it in, and was about three or 
four Yards from it; he never went nigh the Ground afterwards, and did 
Man upon the Horſs afterwards, or any where elſe; 

that the Earth was thrown over the Pit, and the ſhort Man did moſt of 
the Work; and he did not . or chooſe to alk any Queſtions about it. 
award. Son's proved the finding the Body of à dead Man, about the 
hres Quarters of a Mile of Raike ; 


that there were Boots upon the Legs, and a Glove upon one Hand; that 
the Body was very much periſhed, and had a Waiſtcoat and Breeches on. 


Jen Greentree produced: a Coat, which he took up beyond Harting 


there were ſome Writings and a Letter -Caſe in the Pocket, which he ſaid 
he ſhould know if he was to ſee them again. B 

| Nera, this, a Parchment was delivered into Court by Mr. Hottire, a 
Juſtice of the Peace, in whoſe Cuſtody it had been left, and ſhewn to 


| the Witneſs, who laid it was the ſame, that be., found in the Coat 


Pocket. rs I © TY. © > ory | ' 0 
It was then read in Court, and appeared to be a Deputation under the 


the other Witneſs produced, and proved it to be his Father's Coat. 
Jabn Greentree ſaid, the Coat was bloody when he found it. 
The King's Counſel ſubmitted it here, upon which the Priſoners being called up- 
1 on to make their. Defence, _ . 
The Priſoner Carter ſaid, he never intends to hurt the Man, and 
im away to take Care of 


The Priſoner Jackſon had nothin to fay, yn * 
Mr. Juſtice Fler opened to the | the Subſtance of the Indictment, 


as before ſet forth, and told them, that where ſeveral People join to do 
an Act, in itſelf unlawful, and Death enſues from any thing done in 
Proſecution of that unlawful Deſign, they will be 
Principals in Murder, if they were all preſent, aiding or abetting there- 
in; that it was not neceſſary that each of the Priſoners at the Bar ſhould 
be guilty of every ſingle Abuſe that was offered to the Deceaſed, in the 
long Series of Barbarities the Witneſſes. for the Crown had laid before 
them; if all or any of thoſe Abuſes contributed to. his Death, and the 
Priſoners at the Bar were engaged in the ſeveral Deſigns againſt him, and 
- others, they will be guilty within, this 


| confidered as 


ndictment. | 8 g . 
He then ſummed up the Evidence, and applied it to the Caſe of the 


Priſoners. | 


The Jury, after ſome little Conſultation together, gave their Verdict, 


That William Jaclſin and William Carter were both Guilty, 


+ 


The Counſel for the Crown then moved for Judgment; and the Pri- 
ſoners being ſet to the Bar, and ſeverally aſked what they had to ſay why 


Judgment of Death ſhould not paſs on them, and none of them offering 
any thing in Arreſt of Judgment, Mr. Juſtice Feſten ſpoke to them as 


follows: 

Benjamin Tapner, Jobn Cobby, John Hammond, William Jackſon, Wil- 
ham Carter, Richard Mills the elder, and Richard Mills the younger; you 
have been convicted upon very full and ſatisfactory Evidence of the Mur- 
der of Daniel Chater ; three of you as Principals, and the reſt as Acceſſa- 


ries before the Fact. 


And you William Fackſon and William Corter ſtand farther convicted, 
as Principals in the Murder of William Galley. 55 NE 

Deliberate Murder is moſt juſtly ranked among the higheſt Crimes hu- 
man Nature is capable of; but thoſe you have feſpectively been convicted 
of, have been attended with Circumſtances of very high and uncommon 
Agegravation, | | | | 

The Perſons who have been the Objects of your Fury, were travel- 
ling on a very laudable Delign, the Fe of publick Juſtice. 
For this they were beſet in their Inn, tempted to drink to Exceſs, and 
then laid aſleep in an inner Room, while a Conſultation was held in what 
Manner to diſpoſe of them; and in the end a Reſolution was taken to carry 
them to ſome diſtant Place, and to diſpatch them by ſome Means or other. 

In conſequence of this Reſolution they were fer on Horſeback, and 
exerciſed with various Kinds of Cruelty for five Hours together, till one 
of them ſunk under the Hardſhips he ſuffered, and died upon the Road. 

The other was carried to a Place of ſafe Cuſtody, there kept chained 
on a Heap of Turf, expecting his Doom, for three Days. During this 
dreadful Interval, a ſecond Conſultation was beld, and a Reſolution 
taken to diſpatch him too : Not a _ Man, of thirteen who were pre- 
ſent, offering one Word in his Behalf. . - - 25 

He was accordingly hurried to his Death; and though he begged ear- 


neſtly to live but one Day longer, that ſmall Reſpite was denied him. I 
will not repeat every Cirgumſtance ; but I cannot forbear putting you 
3 Y 8 mig 
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| Steele, on Croſa-examination, ſaid, he knew the Place very well again, 


Pond in the publick Road, on the 35th of February laſt; and {wore that 
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and that the Bodies of Fackſon, Carter, Tapner, Gobby, and 
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14 7 — Hearts, and turned you from the evil Purpoſe you 


But while the Manz under great Diſtraction of Thought, was recom- 


mind of one. When the poor Man was told he muſt die that very Night, | 
ſome of you adviſed him to ſay his Prayers, and cordingly he did ad- | 
LE y AIR Wee Sa 
One would have hoped that this Circhmſtance ſhould have ſoftened 

| | | were bent upon. 
appy had it been for you; if you had then teflected, that God Almighty 
itneſs to every thing that paſſed among you, and to all the Inten- 


Was 
tion of your Hearts“ 


3 


mending his Soul to Merey{he was interfupted in his Devotion by two 


19 


1am Jack 1 fon, S al. For: Murder. 2 2 
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% fixed, ſhook Hands, but what, or whether any Words then paſed 
© between them, was not heard. 900 052527 ,9105 29:22 i hh 
FKichurd Mills the elder, of Trotton in Suſſex, Colt-Breaker, aged 63 
„Was unwilling to 'own himſelf guilty of the Fact for which he G, 
“ and ſaid, heinever ſaw'Chater; but being aſked whether be never heut, 
him, as he was conſined ſo long, and in fo terrible a Condition, in the 
« next Room to that in which he generally fat? made no Rn, rr. 
-- $© Richard Mills the younger, of Stedham in Suſſex, Colt“ Breaker, Son 
* of the aforeſaid: Ri 1 Milt, aged 37s would willingly- have been 
„ thought innocent; and it being put to him, whether he made that © 
Wen 2 about the Council of War, Cc. and whether he was not at the 
$*/ Con 


of you, in a Manner I ſcarce know how th-repeat.” e "74s | | 

I hope yout Hearts have been long ſince ſoftened to a proper Degtee of 0 ſul tation ? denied both; but in the latter, Tapner confronted him, 

Contrition for theſe Things; and that you have already made à due Pre- and ſaid; ** Yes, Major, you was there“ To which Ai replled, A,, 
| „ for a Quarter of ab four, or fo,” or to that Purpoſe. It fo happened 


2 
parat ion for de een Iain how to paſs upon out 
If you have not, pray loſe not one Moment more. Let not 2 
or the Habit of Drinking, or the Hopes of Life, divert you from it; for 
Chriſtian Charity obliges me to tell you, that your Time in this World 
WO Ta Mon” r o OT ok 03 Thats. 
Nothing now remains but that 1 paſs the Sentence upon you which the 
Law of 75 Country, in Conformity to the Da of God, and to the Prac- 
tice of all Ages and Nations; has already pronounced upon the Crime you 
have been guilty of. This Court doth therefore award that you Benjamin 
Tapner, William Carter, John Hammond, 1 Cobby, Richard Mills the 

. elder, Richard Mills the younger, and Milian e- each of you, 
ſhall be conveyed from hence to the Priſon from whence you came, and 
from thence you ſhall be led to the Place of Execution, where you ſhall 
be ſeverally haiges by the Neck, until you ſhall be dead, ind the Lord 
have Mercy upon your Souls! een en een ENDO 
After Sentence the Priſoners were carried back to 
Court were pleaſed to order them all for Execution the ve 


o 


: 1 


1 


next Day, 
ammund, the 
five Principals, ſhould be hung in Chains. Accordingly they were carried 
from the Jail, to a Place called the Broyle, near Chich/fter 5 where, in the 
| Preſence of great Numbers of Spectators on Tharſday the 19th Day of Ja- 
nuary 1748-9, about Two o'Clock' in the Afternoon, all of them were 
executed except Jackſon, who died in Jail ſome few Hours after Sentence 
of Death was pronounced upon him 4 HH 0 $7 9 
The Heinouſneſs of the Crimes of ſo notorious Offenders may po bly 
_ excite in the Reader a Deſire to be informed of their reſpective Behaviour, 
whilſt under Sentence of Death, and at the Place of Execution; to ſatis- 
fy which is ſubjoined the following authentick Account, under the Hands 
of the ſeveral Clergymen who attended them alternate 
gether at the Place of Execution. 1 | 
6 The firſt Time I went to the MalefaQtors under Condemnation, be- 
© ing the Evening after Sentence was palled upon them, I -prayed with 
«© them all; viz. Carter, Tapner, Cobby, Hammond, and the two Mils 
% (Factfon being dead juſt before I went to the Jail); but many Perſons 
4 being preſent, I had no Opportunity of ſaying any thing material, and 
„ therefore. told them I would viſit them early the next Morning, which 
I did accordingly. | . ans dey LS: 
After Prayers, I talked with them about their unhappy Condition, 
and the heinous Crimes that brought them into it. I aſked them, if 
they defired to receive the Sacrament; they all and each of them begged 
that I would adminiſter it to them; accordingly I attended them again 
about Ten o'Clock for that Purpoſe, and during the whole Time of 
my performing that Office, they all behaved with great Decency and 
Devotion, eſpecially Carter and Tapner. | 
„ Afterwards I put the following Queſtions to them, and deſired they 
would be ſincere in their Anſwers as dying Men; Firſt, Whether they 
did not acknowledge the Sentence that was paſſed upon them to be juſt, 
and what they highly deſerved ? Carter, the moſt ſenſible and penitent 
amongſt them, firſt anſwered, Yes; as did afterwards Tapner, Cobby, 
and Hammond; but the two Milli's did not. 
nah, I aſked them whether they forgave every Body? They all and 
each anſwered, I hey forgave all the World. Tapner then owned, that 
Edmund Richards and another were the Cauſe of his Ruin, but yet he 
forgave thein. | 
Carter laid his Ruin to Jacthſon. « JOHN SMYTH, 
N ; „ Curate of St. Pancraſs, in Chicheſter,” 
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gBoth Carter and Tapner, a few Hours before their Execution, confeſs'd 
to me, that they, with ſeveral others, aſſembled together, with a Deſign 
to reſcue Dimer out of Chicheſter Jail; that the only Perſon amongſt 
them, who had Arms, was Edmund Richards; but that being diſap- 
pointed by a Number of Perſons who had promiſed to join them from 
the Eaft, their Scheme was fruſtrated, and their Purpoſe carried no 
farther into Execution ; that one Stringer was at the Head of this Con- 
federacy, but not preſent with them at the Time of their aſſembling 


together, 
« SIMON HUGHS, 
Vicar of Donnington in Suſſex.” 


Benjamin Tapner, of Me Stoke in Suſſex, Labourer, aged T wenty-ſe- 
ven, before he was turned off, owned the Juſtice of his Sentence, and 
defired all young Perſons to take Warning by his untimely End, and 
avoid bad Company, which was his Ruin. When in Jail, before he was 
brought out for Execution, he ſaid, he did not remember he put the 
Rope about Chater's Neck. | 
Milliam Carter, of Rowland's Caſtle, in Hampſoire, Thatcher, aged 
Thirty-nine, both at the Place of Execution, and in the Jail, conteſt 
the Juſtice of the Sentence paſſed upon him, and in both Places acted 
more ſuitably to a Perſon in ſuch unhappy Circumſtances than any of 
them. He likewiſe at the Gallows, in the ſame Manner as Tapner 
did, cautioned every one againft thoſe Courſes, that had brought him | 
to ſo ſhameful an End. 7. aner and Carter, when all the Ropes were 
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Chiehifter Jail. The 


y in Jail, and to- | 


that his Rope was firſt fixed to the Gallows, and a confiderable Space of * 
Time was taken up in fixing the reft ; which Interim he might hae 
% much better employed, than he did, gazing one while at the Speaa< 7 
« tors; and then at the er (who was on the Gallows, tying the 


«© Ropes of the other Malefactors), till the Cart ” almoſt ready to drive 
<< away. I 2 1 14 8 R I | 9 £31 «yy q 12 5 N 1 * 4 vs. 
= 5 Cobby, of Sidle/ham in Caffe, Labourer, aged 30 appeared to 
25 very much dejected, and faid little in Jail, and nothing at the Gal. 
ß 
„ Fohn Hammond, of Berſted in Suſſex, Labourer, aged yo, ſeemed like. 
* wit very much deje rd ; 


& his pretending that the Threats of Fack/on, Carter, and the reſt, 
<<: the Occaſion of his being concerned in the Murder, © 
.*© Cobby's Excuſe was much the ſamſumm. 
They all, except the two Milli's, ſeemed ſenſible of the heinous Na- 
“ ture of the Crime for which they died, and behaved as became Men in 
their unhappy Condition, more particularly Carter; but Mills, the Fu- 
ther and Son, appeared hardened and antes both in the Jail and it 
© the Gallows ; eſpecially the Son, who was moſt inſenſible, and ſeemed 
< by his Behaviour, which has been mentioned: before, even when his# 
© Rope was fixed to the Gallows, to be as little moved at what he was 
about to ſuffer, as the moſt unconcerned Spectator. However, juſt be- 
fore the Cart drove away, he and his Father ſeemed to offer up ſome 


% Prayers to God. ee . | | 
ee. Sandbam Vicar of Subdeanty in Chichefler. © 


A, and hai little to ſay for himſelf, — | 
Jy * « ; 


4 ons Smyth," Curate of $f; Panta, 8 
As Jatiſen died ſo ſoon after Condemnation, no other Account can be 
iven of him, than that he was of Velſworth, near Riwland's'Caſtle; in 
ampjhire, Labourer, aged about fifty Years; and that being very ill, all 
the Time of his Trial, as he had been for a conſiderable Time before, Was 
ſhocked at the Sentence of Death, and the Apprehenſion of being hung in 
Chains, to ſuch a — e, as haſtened and brought on his Death; before 
he could pay the Forfeit of his Life, in that Ignominy to which he was 
moſt deſervedly doomed, and more peculiarly due to him as a Ring- leader 
in theſe moſt cruel and horrid Barbarities and Murders. =_ 
| He profeſſed the Remiſh Religion ſome Years before his Death, and that 7 
he died à Roman Catholick may very reaſonably be preſumed from a print- 
ed Paper which was found carefully ſewed up in a Linnen Purſe in his 
Waiſtcoat Pocket, immediately after his Death, ſuppoſed to be a Po» 
piſh Relique, and containing the following Words, viz, * ' 
"FP Sandi tres * 
Gaſpar, Melchior, Balthaſar, 
Orate pro Nobis nunc & in Hora 


Mortis Noſtræ. 
Ces Billets ont touch aux Trois Teſtes de S. S. Rois à Cologne. 
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ſon. Juſtby 
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Ils font pour Les Voyagers, contre Les Mal-Heurs de Chemins, Maux 
de Teſte, Mal-caduque, Fievres, Sorcellerie, toute forte de Malefice, 
Mort ſubite. | | 

In Engliſh thus : 
Ye Three Holy Kings, 

Gaſpar, Melchior, Balthaſar, 

: Pray for us now, and in the Hour of Death, | 

Theſe Papers have touch'd the Three Heads of the Holy 3 at Colognt, 

They are to preſerve Travellers from Accidents on the Road, Head- 

Achs, Falling-Sickneſs, Fevers, Witch- craft, all Kinds of Miſchief, 

and ſudden Death. 7 | CH 

The Body of William Carter was hung in Chains, in the Portſmouth 

Road, near Raf te in Suſſex ; the Body of Benjamin Tapner, on Root's Hill, 

near Chicheſter; and the Bodies of 55 Cobty and Jobn Hammond upon 

the Sea-Coaſt, near a Place called Selfey Bill, in Suſſex, where they are 

ſeen at a great Diſtance, both Eaſt and Weſt. F 
The Bodies of Milli, the Father and Son, having neither Friend or Re- 

lation to take them away, were thrown into a Hole, dug for that Purpoſe, 

very near the Gallows, into which was likewiſe thrown the Body of Jacl- 
is now erected a Stone, having the following Inſcription, via. 
c Near this Place was buried the Body of Milliam Fackſon, a proſcribed | 

Smuggler, who, upon a ſpecial Commiſſion of _ and Terminer, held 

at 'Chiche/ter, on the 16th Day of January 1748-9, was, with William 

Certer, attainted for the Murder of William Galley, a Cuſtom-houſe Of- 

ficerz and who likewiſe was, together with Benjamin Tapner, Jobs Cobby, | 
obn Hammond, Richard Mills the elder, and Richard Mills the younger, 

5 Son, attainted for the Murder of Daniel Chater ; but dying in a fes 

« Hours after Sentence of Death was pronounced upon him, he thereby 

c eſcap'd the Puniſhment which the Heinouſneſs of his complicated 

« Crimes deſerved, and which was the next Day moſt juſtly inflicted up- 

© on his Accomplices. 1 

«© As a Memorial to Poſterity, and a Warning 

© to this and ſucceeding Generations, 
© This Stone is erected, 


« 4. D. 1749.” 
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